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BANKS  AND  BANKING  3 

I.  CAPACITY  TO  BRING  AND  DEF2ND  ACTIONS  —  A.  Com- 
mon Law  and  Statutes.  —  Although  the  right  of  a  hanking  corpora- 
tion to  sue  and  be  sued  is,  as  in  case  of  other  corporations,  a  common 
law  right,1  yet  the  statutes  not  infrequently  declare  this  right.2 

Failure  To  File  Reports.  —  Under  the  statutes  requiring  periodic  state- 
ments of  the  condition  of  the  bank  to  be  filed  with  designated  state 
officials,  a  bank  failing  to  comply  with  the  law  may  be  prohibited  from 
prosecuting  any  action  in  the  courts  of  such  state  until  the  required 
duty  has  been  performed.3     It  has  been  held,  however,  that  such  a 


1.  Dclafield  v.  Kinney,  24  Wend. 
(N.   Y.)    345. 

Managing  officers  may  institute  un- 
less provision  for  such  matters  is  oth- 
erwise made  by  the  directors.  Kan. — 
Citizens'  Nat.  Bank  v.  Berry,  53  Kan. 
696,  37  Pac.  131,  24  L.  R.  A.  719.  Ky. 
Sav.  Bank  of  Cincinnati  i\  Benton,  2 
Mot.  240.  Me. — Bangor  Sav.  Bank  v. 
Wallace,  87  Me.  28,  32  Atl.  716.  Mass. 
Bristol  Co.  Sav.  Bank  v.  Keavy,  128 
Mass.  298.  Mich.— Wachmuth  v.  Mer- 
chants' Nat.  Bank,  96  Mich.  426,  56 
N.  W.  9.  N.  Y  —  Root  V.  Olcott,  115  N. 
Y.  635,  21  N.  E.  1116.  Tex.— Mer- 
chants' Nat.  Bank  v.  Eustis,  8  Tex. 
Civ.  App.  350,  28  S.  W.  227. 

Bank  May  Interplead. — A  bank  may 
also  file  a  bill  of  interpleader  in  a  prop- 
er case,  as  where,  for  example,  there 
are  rival  claimants  for  deposits  or 
other  funds  or  property  held  by  the 
bank.  U.  S.— Foss  t'.  First  Nat.  Bank, 
3  Fed.  185.  N.  Y.— German  Exch. 
Bank  v.  Board  of  Comrs.,  57  How.  Pr. 
187.  W.  Va. — Dickeschied  v.  Exchange 
Bank,  28  W.  Va.  340. 

2.  See  the  various  state  statutes. 
Under  the  federal  banking  act  it  is 

expressly  provided  that  national  banks 
shall  have  power  to  sue  and  be  sued, 
complain  and  defend,  in  any  court  of 
law  and  equity,  as  fully  as  natural 
persons.  U.  S.  Rev.  St.,  §5136,  subd.  4; 
Talmadge  v.  Third  Nat.  Bank,  27  Hun 
(N.   Y.)    61. 

Does  Not  Cover  Question  of  Jurisdic- 
tion.— In  commenting  upon  this  pro- 
vision of  the  federal  statutes,  Judge 
Blatchford,  in  the  case  of  Manufactur- 
ers' Nat.  Bank  v.  Baack,  8  Blatch.  137, 
16  Fed.  Cas.  No.  9,052,  said:  "The  ef- 
fect of  this  provision  is  not  to  give  the 
corporation  a  right  to  sue,  or  the 
capacity  to  be  sued,  in  every  court 
within  the  United  States,  whether  state 
or  federal  or  to  give  to  every  such  court 


jurisdiction  over  every  suit  that  may 
be  brought  in  it,  wherein  the  corpora- 
tion is  plaintiff  or  defendant.  Its 
only  proper  effect  is,  to  provide  that 
the  corporation,  when  it  has  come,  or 
been  brought,  as  a  suitor,  into  a  court 
which  has  jurisdiction  of  the  suit,  shall 
stand  in  court,  in  all  respects,  in  the 
same  position,  as  regards  its  own  rights 
or  the  rights  of  others  against  it,  aa 
to  the  subject-matter  of  the  suit,  in 
which  a  natural  person,  who  is  a  suitor 
in  such  court,  can  stand.  The  question, 
as  to  the  proper  court  in  which  the  suit 
is  to  be  brought,  in  respect  of  jurisdic- 
tion, is  left  to  be  determined  by  the 
provisions  of  law."  See,  also,  St. 
Louis  Nat.  Bank  v.  Allen,  5  Fed.  551; 
St.  Louis  Nat.  Bank  v.  Brinkman,  1 
Fed.    45. 

Omission  in  Act  of  1864. — The  act 
of  June  3,  1864  (13  U.  S.  St.  at  L. 
116,  §57)  provided  that  suits,  actions, 
and  proceedings  against  any  national 
bank  might  be  brought,  etc.  The  words 
"by  and"  preceding  the  word 
"against,"  found  in  the  earlier  stat- 
ute of  1863,  were  omitted,  and  the 
federal  supreme  court  held  that  the 
omission  was  accidental  and  not  in- 
tentional, so  the  law  remained  in  that 
respect  as  originallv  enacted.  Ken- 
nedy V.  Gibson,  8  Wall.  (U.  S.)  498, 
19  L.  ed.  476;  St.  Louis  Nat.  Bank  v. 
Brinkman,  1  Fed.  45;  Union  Nat.  Bank 
v.  Chicago,  3  Biss.  82,  24  Fed.  Cas.  Xo. 
14,374. 

3.  Bank  of  British  North  America  V. 
Alaska  Imp.  Co.,  97  Cal.  28,  31  Pac, 
726. 

Failure  To  Comply  With  Laws  in 
General. — For  other  failure  to  comply 
with  the  local  law  a  bark  may  be 
barred  from  maintaining  an  action  in 
the  state.  See  National  Bank  of  Fair- 
haven  v.  Phoenix  Warehouse  Co.,  6 
Hun   (N.  Y.)    7L 

Vol.  IV 


4  BANKS  AND  BANKING 

penalty  does  not  apply  to  suits  brought  by  a  foreign  bank  in  the 
federal  courts  within  such  state.4 

B.  Use  of  Corporate  Name.  —  An  incorporated  bank,  while  solvent, 
properly  sues  and  is  sued  under  its  corporate  name,6  and  where  a  bank 
is  authorized  to  maintain  branches,  actions  should  regularly  be  brought 
by  or  against  the  parent  bank  in  its  own  name.6  Where  a  bank  is 
insolvent  and  a  receiver  has  been  appointed,  actions  should  be  brought 
by  the  receiver  in  his  name  as  receiver;7  yet  where  the  statute  pro- 
vides that  the  corporate  powers  shall  continue  for  the  purpose  of 
winding  up  the  affairs,  an  insolvent  bank  may  maintain  an  action 
in  its  own  name  even  after  the  appointment  of  a  receiver.8 

Alleging  Incorporation.  —  While  it  is  the  practice  to  allege  the  incor- 
poration of  a  bank,  yet,  unless  the  statute  so  requires,  it  is  not  necessary 
that  the  petition  or  declaration  should  contain  a  specific  averment  that 
it  is  a  body  corporate.9  The  allegation  that  the  plaintiff  is  a  bank  is 
sufficient  unless  by  proper  plea  such  allegation  is  made  an  issue.10 


4.  Barling  v.  Bank  of  British  North 
America,  50  Fed.  260,  1  C.  C.  A.  510. 

5.  U.  S. — Kennedy  V.  Gibson,  8 
Wall.  498,  19  L.  ed.  476;  Union  Nat. 
Bank  v.  Chicago,  3  Biss.  82,  24  Fed. 
Cas.  No.  14,374.  Cal. — Arques  v.  Union 
Sav.  Bank,  133  Cal.  139,  65  Pac.  307. 
Ind— Nave  v.  Hadley,  74  lnd.  155.  La. 
Unicx  Bank  V.  Mortee,  14  La.  541; 
Union  Bank  v.  McDonough,  5  La.  63. 
N.  Y.— Talmadge  v.  Third  Nat.  Bank 
of  New  York,  27  Hun  61;  Delafield  v. 
Kinney,   24   Wend.   345. 

Statute  May  Prescribe  Another 
Form. —  Delafield  v.  Kinney,  24  Wend. 
(N.  Y.)  345.  And  see  Bank  v.  Willard, 
25  N.  Y.  574. 

6.  Ark. — Wallace  v.  State  Bank,  7 
Ark.  61;  Elliott  v.  Branch  Bank,  4  Ark. 
424.  La. — Union  Bank  v.  Dunn,  17  La. 
234;  Trezevant  v.  Bank  of  Tennessee, 
1  Rob.  465.  Va. — Mason  v.  Farmers' 
Bank  at   Petersburg,   12  Leigh   84. 

7.  Neland  v.  Hangan,  70  Minn.  349, 
73  N.  W.  169. 

Action  Against  the  Bank.— During 
the  progress  of  liquidation  in  connec- 
tion with  insolvency  proceedings,  an 
ordinary  action  for  the  collection  of  a 
debt  cannot  be  maintained  against  the 
bank.  Arques  v.  Union  Sav.  Bank,  133 
Cal.  139,  65  Pac.  307;  Crutchfield  v. 
Hunter,  138  N.  C.  54,  50  S.  E.  557. 

8.  Ham  v.  Banque  Ville  Marie,  22 
R.  I.  248,  47   Atl.   364. 

9.  Kan. — Ryan  v.  Farmers'  Bank 
of  Missouri,  5  Kan.  658.  N.  Y.— Bank 
of  Waterville  v.  Beltser,  13  How.  Pr. 
270.  Ohio. — Lewis  v.  Bank  of  Ken- 
tucky, 12  Ohio  132,  40  Am.  Dec.  469, 
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Domestic  Corporation.  —  Public  Act. 
Where  an  act  to  amend  and  renew  the 
charter  of  a  bank  is  made  a  public 
act,  the  court  will  take  judicial  knowl- 
edge of  the  fact  of  incorporation. 
"Such  fact,  not  being  issuable,  need 
not  be  alleged.  The  rule  which  re- 
quires that,  in  an  action  by  or  against 
a  corporation,  its  corporate  existence 
be  shown,  does  not  apply  to  a  domestic 
private  corporation  created  by  a  pub- 
lic act."  Parker  v.  Carolina  Sav. 
Bank,  53  S.  C.  583,  31  S.  E.  673. 

Statute  May  Require  the  Allegation. 
In  some  states,  however,  it  is  express- 
ly provided  by  statute  that  complaint 
must  allege  the  corporate  existence  and 
state  whether  it  is  a  domestic  or  for- 
eign corporation.  Farmers'  &  M.  Nat. 
Bank  v.  Rogers,  15  Civ.  Proc.  250,  1  N. 
Y.  Supp.  757;  First  Nat.  Bank  v.  Doy- 
ing,  13  Daly  (N.  Y.)   509. 

10.  Joseph  Holmes  Fuel  and  Feed 
Co.  V.  Commercial  Nat.  Bank  of  Den- 
ver, 23  Colo.  210,  47  Pac.  289;  Wheat- 
ley  v.  Chicago  Trust  and  Savings  Bank, 
167  111.  480,  47  N.   E.   711. 

Proof  of  Incorporation. — That  a  bank 
is  doing  a  banking  business  may  be 
shown  by  reputation  (Kan. — Pape  v. 
Capitol  Bank,  20  Kan.  440.  Mass.— 
Farmers'  &  Mechanics'  Bank  v.  Jenks, 
7  Met.  592;  Narragansett  Bank  v.  At- 
lantic Silk  Co.,  3  Met.  282.  Mo.— Far 
mers'  &  Drovers'  Bank  V.  Williamson, 
6-1  Mo.  295.  Ohio. — Reed  v.  State,  15 
Ohio  217.  Vt. — Manchester  Bank  v. 
Allen,  11  Vt.  302),  or  its  incorporation 
may  be  shown  (Ark. — Gaines  v.  Bank 
of   Mississippi,   12    Ark.    769.     Mass.— 
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Suits  by  Officers.  —  In  some  jurisdictions  notes  made  payable  to  the 
cashier  of  a  bank  may  be  sued  upon  by  the  cashier  in  behalf  of  the 


Farmers'  &  Mechanics'  Bank  v.  Jenks, 
7  Met.  592.  Vt  —  Manchester  Bank  v. 
Allen,    11    Vt.   302). 

Sufficient  Proof. — Merchants'  Bank 
of  St.  Louis  v.  Harrison,  39  Mo.  433, 
441;  Leonardsville  Bank  v.  Willard,  25 
N.   Y.  574. 

National  Banks. — Copies  of  the  or- 
ganization certificate,  certified  by  the 
comptroller  of  the  currency,  and  au- 
thenticated by  his  seal  of  office,  are, 
by  federal  statute,  evidence  in  all 
courts  of  the  existence  of  the  associa- 
tion. U.  S—  U.  S.  Eev.  St.,  §8S5;  Mc- 
Cormick  v.  Market  Nat.  Bank,  165  U. 
S.  538,  17  Sup.  Ct.  433,  41  L.  ed.  817; 
Chubb  v.  Upton,  95  U.  S.  665,  24  L. 
ed.  523;  Casey  v.  Galli,  94  U.  S.  673,  24 
L.  ed.  168;  Tyler  v.  United  States,  106 
Fed.  137,  45  C.  C.  A.  247.  111.— Mix 
V.  Nat.  Bank,  91  111.  20,  33  Am.  Rep. 
44.  Mass. — Merchants'  Nat.  Bank  v. 
Glendon  Co.,  120  Mass.  97.  Mich  — 
Thatcher'©.  West  River  Nat.  Bank,  19 
Mich.  196.  S.  D.— Citizens'  Nat.  Bank 
v.  Great  Western  Elevator  Co.,  13  S. 
D.  1,  S2  N.  W.  186. 

Estoppel. — Plaintiff  suing  a  bank  as 
incorporated  is  estopped  to  deny  incor- 
poration. First  Nat.  Bank  v.  Dovetail, 
etc.,  Gear  Co.,  143  Ind.  534,  42  N.  E. 
924;  Nebraska  Nat.  Bank  v.  Ferguson, 
49  Neb.  109,  68  N.  W.  370. 

A  bank  that  has  held  itself  out  as 
incorporated  cannot  deny  it.  Gunder- 
son  v.  Illinois  Trust  &  Sav.  Bank,  199 
111.  422,  65  N.  E.  326. 

Not  in  Issue  When. — The  corporate 
existence  is  not  put  in  issue,  where 
"the  petition  states  that  'plaintiff  is 
a  corporation  duly  organized  as  a  Na- 
tional bank  nnder  act  of  Congress  of 
June  3,  1864'  .  .  .  and  the  de- 
fendants in  their  answer  'specifically 
deny  that  the  plaintiff  is  a  corporation 
duly  organized  under  the  act  of  con- 
gress of  June  3,  1864,  or  any  other 
act.'  Such  a  denial  is  faulty.  It  im- 
plies that  the  bank  was  incorporated, 
but  denies  that  its  incorporation  was 
legal.  'This  denial  is  mere  negative 
pregnant.  It  does  not  traverse  the 
corporate  existence  of  the  relator,  but 
only  the  regularity  of  the  proceedings 
by  which  it  was  incorporated.'  "  First 
Nat.  Bank  v.  Gibson,  60  Neb.  767,  84 
N.  W.  259. 


Whether  Plea  in  Abatement  or  Bar. 
"It  is  a  question  not  altogether  free 
from  doubt  whether  7iul  tiel  corporation 

should  be  pleaded  in  abatement  or  in 
bar  of  the  action.  For,  although  it 
s  to  the  disability  of  the  plain- 
tiff to  sue,  and  in  that  respect  par- 
takes of  the  nature  of  abatement,  yet 
as  it  is  a  perpetual,  not  a  temporary 
disability,  it  is  in  that  respect  like 
a  plea  in  bar,  and  we  are  inclined  to 
believe  comes  within  that  class  of  de- 
fences which  Chitty  says  may  be  plead- 
ed either  in  abatement  or  in  bar." 
Gaines  r.  Bank  of  Mississippi,  12  Ark. 
769.     See  1  Chit.  PI.  446. 

Defense  To  Whole  Action. — The  plea 
that  the  party  plaintiff  is  not  a  cor- 
poration is  a  defense  to  the  whole  ac- 
tion. It  puts  upon  the  plaintiff  the 
burden  of  proving  its  corporate  exis- 
tence. Johnson  v.  Hanover  Nat.  Bank, 
88  Ala.  271,  6  So.  909;  Savage  v.  Rus- 
sell, 84  Ala.  103,  4  So.  235. 

Federal  Court. — The  federal  supreme 
court  has  held  that  in  an  action  by 
a  corporation,  if  the  defendant  would 
deny  the  corporate  existence,  he  must 
do  so  by  a  plea  in  abatement.  Conard 
v.  Atlanta  Ins.  Co.,  1  Pet.  (U.  S.)  386, 
7  L.  ed.  189.  Judge  Story,  however,  in 
Society,  etc.  v.  Pawlet,  4  Pet.  (U.  S.) 
4S0,  7  L.  ed.  927,  said  that  the  issue 
might  be  raised  by  plea  in  abatement 
or  bar.  It  is  also  said  that  pleading  to 
the  merits  is  an  admission  of  the  ca- 
pacity of  a  corporation  to  sue.  Society, 
etc.  v.  Pawlet,  supra;  Conard  v.  Atlanta 
Ins.  Co.,  1  Pet.  (U.  S.)  386,  7  L.  ed. 
1S9.  See,  further,  Union  Cement  Co.  v. 
Noble,  15  Fed.  502.  And  see  following 
note. 

Pleading  to  Merits.— Foreign  Corpo- 
ration.— It  is,  however,  held  that  plead- 
ing to  the  merits,  or  the  plea  of  the 
general  issue,  does  not  estop  one  from 
disputing  the  existence  of  a  foreign 
corporation,  since  a  general  denial,  in 
such  cases,  raises  the  issue  of  corporate 
existence.  Johnson  v.  Hanover  Nat. 
Bank,  88  Ala.  271,  6  So.  909;  Savage  v. 
Russell,  84  Ala.  103,  4  So.  235;  United 
States  Bank  v.  Stearns.  15  Wend.  (N. 
Y.)  314.  Yet  by  his  admitted  dealings 
with  a  foreign  corporation  one  may  not 
be  permitted  under  a  general  denial  to 
dispute  the  existence  of  a  foreign  cor- 
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bank,11  yet,  by  general  rule,  a  bank  may  sue  in  its  corporate  name 
upon  notes  or  other  choses  in  action  executed  in  favor  of  an  officer 
of  the  bank  if,  in  fact,  executed  for  the  benefit  of  the  bank.12 

C.  Attachment  and  Garnishment.  —  A  bank  may  be  garnished 
as  any  other  debtor  as  provided  by  the  statutes  regulating  such  a 
provisional  remedy,13  although  under  the  federal  statutes  no  attach- 
ment can  be  issued  against  a  national  bank  before  final  judgment  in 
any  suit,  action,  or  proceeding  in  any  state,  county,  or  municipal 
court.14 


poration.  See  Commercial  Bank  of 
Keokuk  v.  Pfeiffer,  108  N.  Y.  242,  15 
N.  E.  311.  And  see  Huffaker  v.  Na- 
tional Bank,  12  Bush   (Ky.)   287. 

National  Banks  When  Not  Foreign , 
Corporations.— Where,  however,  a  gen- 
eral  denial  was  interposed  to  a.  suit 
by  a  national  bank  located  in  the 
state  of  the  forum,  and  it  was  in- 
sisted that  such  denial  put  in  issue  the 
corporate  existence  of  the  plaintiff,  it  : 
was  held  that  national  banks  doing 
business  within  the  limits  of  the  state, 
are  not  "foreign  corporations  within 
the  principle  which  requires  proof  of 
their  corporate  existence  under  a  gen- 
eral denial."  Hummel  v.  First  Nat. 
Bank  of  Central  City,  2  Colo.  App.  571, 
32  Pac    72 

11.  U.  S  —  Obrien  v.  Smith,  1  Black 
99,  17  L.  ed.  64.  Colo. — Merchants' 
Bank  v.  McClelland,  9  Colo.  608,  13  Pac. 
723.  Ga. — Hobbs  v.  Chemical  Nat. 
Bank,  97  Ga.  524,  25  S.  E.  34S. 

12.  Ala. — Darbv  v.  Berney  Nat. 
Bank,  97  Ala.  643,  11  So.  881;  Davis 
v.  Branch  Bank  of  Mobile,  12  Ala.  463; 
Caldwell  v.  Branch  Bank  of  Mobile,  11 
Ala.  549.  Mass. — Barney  v.  Newcomb, 
9  Cush.  46;  Commercial  Bank  v.  Frency, 
21  Pick.  486,  32  Am.  Dec.  280.  N.  Y. 
First  Nat.  Bank  v.  Hall,  44  N.  Y.  395, 
4  Am.  Rep.  698;  Leonardsville  Bank 
v.  Willard,  25  N.  Y.  574;  Wright  P. 
Boyd,  3  Barb.  523. 

13.  Ala. — Birmingham  Nat.  Bank  v. 
Mayer,  104  Ala.  634,  16  So.  520.  Ind. 
Sturgis  v.  Rogers,  26  Ind.  1.  Neb. 
First  Nat.  Bank  v.  Turner,  30  Neb.  80, 
46  N.  W.  290.  Pa. — Penrose  v.  Erie 
Canal  Co.,  3  Phila.  198.  Tex.— Rosen- 
berg v.  First  Nat.  Bank  (Tex.  Civ. 
App.),  27  S.  W.  897. 

Banking  Corporation  Included  in 
"Person."— Under  a  statute  providing 
for  process  of  garnishment  against  any 
"person"  having  in  his  possession 
property  or  debts  belonging  to  or  due 
to   another,   a   bank  is  subject   to   such 
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process,  since  the  word  "person"  in- 
cludes a  corporation.  Adams  v.  City 
of  Memphis,  3  Tenn.  Cas.  392. 

National  Banks. — A  national  bank 
may  also  be  served  with  process  of 
garnishment,  and  a  demand  of  pay- 
ment by  the  creditor  is  not  a  condi- 
tion precedent  to  such  a  remedy.  Bir- 
mingham Nat.  Bank  v.  Mayer,  104  Ala. 
634,   16   So.   520. 

14.  U.  S—  U.  S.  Rev.  St.  §5242;  Van 
Reed  v.  People's  Nat.  Bank,  198  U.  S. 
554,  25  Sup.  Ct.  775,  49  L.  ed.  1161; 
Pacific  Nat.  Bank  v.  Mixter,  124  U.  S. 
721,  8  Sup.  Ct.  718,  31  L.  ed.  567. 
Ala.— Merchants'  Laclede  Nat.  Bank  v. 
Troy  Grocery  Co.,  144  Ala.  605,  39  So. 
476.  Cal. — Dennis  v.  First  Nat.  Bank, 
127  Cal.  453,  59  Pac.  777,  78  Am.  St. 
Rep.  79.  Colo.— Woodward  v.  Ells- 
worth, 4  Colo.  580.  Ga. — Planters,  etc. 
Bank  v.  Berry,  91  Ga.  264,  18  S.  E.  137. 
Miss. — Searles  v.  Smith  Grain  Co.,  80 
Miss.  688,  32  So.  287.  N.  Y.— Montreal 
Bank  v.  Fidelity  Nat.  Bank,  112  N.  Y. 
667,  20  N.  E.  414.  N.  C— Willard  Mfg. 
Co.  V.  Merchants'  Nat.  Bank,  130  N.  C. 
609,  611,  41  S.  E.  870.  Vt  —  Safford  v. 
Pittsburgh  First  Nat.  Bank,  61  Vt. 
673,  17  Atl.  748. 

See  the  title  "Attachment." 
Effect  of  the  Statute. — As  said  by 
Waite,  J.,  in  Merchants'  Laclede  Nat. 
Bank  v.  Troy  Grocery  Co.,  144  Ala.  605, 
39  So.  476:  "In  our  opinion  the  ef- 
fect of  the  Act  of  Congress  is  to  deny 
the  state  remedy  altogether  so  far  as 
suits  against  national  banks  are  con- 
cerned, and  in  this  way  it  operates  as 
well  on  the  courts  of  the  United  States 
as  on  those  of  the  states.  Although 
the  provision  was  evidently  made  to 
secure  equality  among  the  general 
creditors  in  the  division  of  the 
proceeds  of  the  property  of  an 
insolvent  bank,  its  operation  ia  by 
no  means  confined  to  cases  of 
actual  or  contemplated  insolvency. 
The  remedy  is   taken   away  altogether 
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D.  Process.  —  The  statutes  generally  provide  for  the  service  of 
process  upon  banks  by  specially  designating  some  official,  such  as 
president  or  cashier,  upon  whom  service  may  be  made.15 

E.  National  Banks.  —  Formerly,  the  federal  courts  had  juris- 
diction of  suits  by  and  against  national  banks,16  but  by  the  provisions 
of  the  act  of  1888,  all  national  banking  associations,  for  the  purposes 
of  all  actions  by  or  against  them,  are  deemed  citizens  of  the  states 
in  which  they  are  respectively  located;  and  the  federal  courts  do 
not  have  jurisdiction  other  than  such  as  they  would  have  in  cases 
between  individual  citizens  of  the  same  state.17       The  effect  of  this 


and  cannot  be  used  under  any  circum- 
stances. So,  it  is  held,  that  state  courts 
are  without  jurisdiction  to  entertain 
such  a  case.  Jurisdiction  cannot  be 
confessed  by  consent  of  the  parties,  and 
the  want  of  it  cannot  be  waived  by 
any  adjudications. " 

15.  Ga.— Third  Nat.  Bank  V.  McCul- 
lough,  108  Ga.  249,  33  S.  E.  848.  Neb. 
First  Nat.  Bank  v.  Turner,  30  Neb.  SO, 
46  N.  W.  290.  N.  C. — Webb  v.  Bank 
of  Cape  Fear,  50  N.  C.  288.  Wis.— Carr 
v.  Commercial  Bank,  19  Wis.  272. 

"Agent  in  Charge." — Where  the 
statute  provides  that  service  shall  be 
made  upon  "the  agent  in  charge,", 
"the  president  of  the  bank  is  its  chief] 
executive  officer,  and,  in  the  absence 
of  any  showing  to  the  contrary,  will  be 
presumed  to  be  the  agent  in  charge  of 
its  affairs."  Third  Nat.  Bank  v.  Mc- 
Cullough,  108  Ga.  249,  33  S.  E.  848. 

16.  See  the  original  act  of  February 
25,  1863,  ch.  58,  §59,  12  St.  at  L.  681, 
which  provided  that  suits  by  and 
against  national  banks  might  be 
brought  in  any  circuit,  district,  or  ter- 
ritorial court,  held  within  the  district 
in  which  the  bank  might  be  established. 
Under  this  act  and  subsequent  acts, 
prior  to  the  acts  of  1882  and  1838, 
suits  by  and  against  national  banks 
were  brought  in  the  federal  courts  by 
reason  of  the  fact  that  suits  by  or 
against  them  were  suits  arising  under 
the  laws  of  the  United  States.  Ex  parte 
Jones,  164  U.  S.  691,  17  Sup.  Ct.  222, 
41  L.  ed.  601;  Petri  v.  Commercial  Bank, 
142  U.  S.  644,  648,  12  Sup.  Ct.  325,  35 
L.  ed.  1145;  Leather  Manufacturers' 
Bank  v.  Cooper,  120  U.  S.  778,  781, 
7  Sup.  Ct.  777,  30  L.  ed.  816;  Pacific 
Railroad  Removal  Cases,  115  U.  S.  1, 
5  Sup.  Ct.  1113,  29  L.  ed.  319;  Wilson 
County  v.  Nashville  Third  Nat.  Bank, 
103  U.  S.  770,  26  L.  ed.  488;  Osborn 
v.   Bank    of    United    States,    9    Wheat. 


(U.  S.)   738,  6  L.  ed.  204;  Speckart  v. 
German  Nat.  Bank,  85  Fed.  12. 

Act  of  1882.— The  Act  of  July  12, 
1882,  provided  that  the  jurisdiction  for 
suits  hereafter  brought  by  or  against 
any  national  bank,  "  'except  suits  be- 
tween them  and  the  United  States,  or 
its  officers  and  agents,  shall  be  the  same 
as,  and  not  other  than,  the  jurisdiction 
for  suits  by  or  against  banks  not  or- 
ganized under  any  law  of  the  United 
States  which  do  or  might  do  banking 
business  where  such  national  banking 
associations  may  be  doing  business 
when  such  suits  may  be  begun.'  "  Con- 
sequently the  jurisdiction  of  the  fed- 
eral courts  could  not  longer  be  as- 
serted on  the  ground  of  the  federal 
origin  of  national  banks,  since  they 
were  placed  in  the  same  category  with 
banks  not  organized  under  the  laws 
of  the  United  States.  Petri  v.  Com- 
mercial Bank,  142  U.  S.  644,  648,  12 
Sup.  Ct.  325,  35  L.  ed.  1144;  Whitte- 
more  v.  Amoskeag  Nat.  Bank,  134  U.  S. 
527,  530,  10  Sup.  Ct.  592,  33  L.  ed. 
1002;  Leather  Manufacturers'  Bank  V. 
Cooper,  120  U.  S.  778,  7  Sup.  Ct.  777, 
30  L.  ed.  816. 

Diverse  Citizenship.  —  A  national 
bank,  however,  located  in  one  state, 
may  bring  suit  against  a  citizen  of 
another  state  in  the  federal  court  for 
the  district  where  the  defendant  re- 
sides, by  the  reason  of  diverse  citi- 
zenship. Petri  v.  Commercial  Bank,  142 
U.  S.  644,  12  Sup.  Ct.  235,  35  L.  ed, 
1144;  Danahv  v.  Nat.  Bank,  64  Fed. 
148,  12  C.  C.  A.  75;  National  Bank 
of  Commerce  v.  Wade,  84  Fed.  10; 
Grand  Haven  First  Nat.  Bank  v.  For- 
est, 40  Fed.  705;  Union  Nat.  Bank  v. 
Miher,  15  Fed.  703. 

17.  Act  of  August  13,  1388,  25  St 
at  L.  436.  This  section  was  but  a  re- 
enactment  of  a  similar  section  in  the 
Act  of  March  3,  1887.     The  act  further 
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legislation  withdrew  from  national  banks  the  right  to  invoke  the 
jurisdiction  of  the  federal  courts  simply  upon  the  ground  that  they 
were  created  by  congress,  and  that  a  suit  by  or  against  them  was 
necessarily  a  suit  arising  under  the  laws  of  the  United  States.18  The 
act  expressly  provides,  however,  that  it  shall  not  apply  to  cases  for 
winding  up  the  affairs  of  national  banks,  and  in  such  cases  the  federal 
court  has  jurisdiction,  as,  for  instance,  a  suit  for  the  appointment  of 
a  receiver.19  Likewise,  in  suits  brought  by  receivers  appointed  by  the 
comptroller  of  the  currency,20  and  in  suits  brought  by  national  banks 
to  enjoin  the  comptroller,  or  any  receiver  acting  under  his  direction, 
the  federal  courts  have  jurisdiction.21 

F.  Action  To  Recover  Deposit.22  —  Where  a  depositor  seeks  to  re- 
cover a  deposit  or  a  balance  thereon,  due  to  him  by  a  bank,  an  action 
at  law  and  not  a  suit  in  equity  for  an  accounting  is  the  proper 
remedy.23 


provides  that  "the  provisions  of  this 
section  shall  not  be  held  to  affect  the 
jurisdiction  of  the  courts  of  the  United 
States  in  cases  commenced  by  the 
United  States  or  by  direction  of  any 
officer  thereof,  or  cases  for  winding  up 
the  affairs  of  any  such  bank." 

18.  Continental  Nat.  Bank  v.  Buford, 
191  U.  S.  119,  24  Sup.  Ct.  54,  48  L.  ed. 
119.  And  see  Ex  parte  Jones,  164  U.  S. 
691,  17  Sup.  Ct.  222,  41  L.  ed.  601; 
Petri  v.  Commercial  Bank,  142  U.  S. 
644,  12  Sup.  Ct.  325,  35  L.  ed.  1145; 
Farmers'  Nat.  Bank  v.  McElhinney,  42 
Fed.  801;  Freeman  Mfg.  Co.  v.  Nat. 
Bank,  160  Mass.  398,  35  N.  E.  865. 

Federal  Court  Original  Jurisdiction 
When. — "Notwithstanding  the  acts  of 
1882  and  1888,  there  remained  to  a 
national  bank,  independently  of  its 
Federal  origin,  and  as  a  citizen  of  the 
state  in  which  it  is  located,  the  right 
to  invoke  the  original  jurisdiction  of 
the  Circuit  Courts  in  any  suit  involv- 
ing the  required  amount,  and  which, 
by  reason  of  its  subject-matter,  and 
not  by  reason  simply  of  the  Federal 
origin  of  the  bank,  was  a  suit  arising 
under  the  Constitution  or  laws  of  the 
United  States."  Continental  National 
Bank  v.  Buford,  191  U.  S.  119,  124,  24 
Sup.  Ct.  54,  48  L.  ed.  119. 

19.  Lake  Nat.  Bank  v.  Wolfeborough 
Bank,  78  Fed.  517,  24  C.  C.  A.  195. 
Compare  Speckart  v.  German  Nat. 
Bank,  85  Fed.  12. 

20.  U.  S.  Eev.  St.,  §563,  subd.  4; 
§629,  subd.  3.  And  see  Auten  v.  United 
States  Nat.  Bank,  174  U.  S.  125,  19 
Sup.  Ct.  628,  43  L.  ed.  920;  Earle  v. 
McCartney,    109    Fed.    13;    Brown     v. 
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Smith,  88  Fed.  565;   Linn  County  Nat. 
Bank  v.  Crawford,  69  Fed.  532. 

21.  U.  S.  Kev.  St.,  §§629,  736. 

22.  The  neglect  or  the  refusal  of  a 
bank  to  pay  the  check  of  a  depositor 
who  has  sufficient  funds  on  deposit  in 
such  bank  to  pay  the  check,  makes  the 
bank  liable  to  an  action  by  the  de- 
positor, and  substantial  damages  may 
be  recovered.  Ga. — Atlanta  Nat.  Bank 
v.  Davis,  96  Ga.  334,  23  S.  E.  190.  111. 
Schaffner  v.  Ehrman,  37  111.  App.  340. 
Ky. — Nat.  Bank  of  Lebanon  v.  Boles, 
12  Ky.  L.  Rep.  422.  Mo. — Kavanaugh 
v.  Farmers'  Bank  of  Maitland,  59  Mo. 
App.  540.  N.  Y—  Citizens'  Nat.  Bank 
v.  Importers'  &  Traders'  Nat.  Bank, 
119  N.  Y.  195,  23  N.  E.  540.  Pa.- 
Birchall  v.  Third  Nat.  Bank,  15  W.  N.  C. 
174.  S.  C. — Callaham  v.  Bank  of  An- 
derson, 69  S.  C.  374,  48  S.  E.  293. 

As  said  by  the  court,  in  Owens  v. 
American  Nat.  Bank,  36  Tex.  Civ.  App. 
490,  81  S.  W.  988,  "the  plaintiff  in 
error  being  insolvent,  defendant  in  er- 
ror had  the  right  to  apply  the  amount 
of  said  deposit  to  said  indebtedness  of 
said  plaintiff  in  error,  and 
the  defendant  in  error  exercised  that 
right,  and  that  therefore  said  plaintiff 
in  error  had  no  money  to  his  credit 
with  defendant  in  error  when  his 
checks  were  presented  .  .  .  There 
fore  the  defendant  in  error  was  not 
liable  in  damages  for  refusing  pay- 
ment of  and  permitting  said  checks  to 
be   protested." 

23.  Ind.  —  Coffin  v.  Anderson,  4 
Blackf.  395.  La.— McKnight  v.  Bank 
of  Acadia,  114  La.  289,  38  So.  172.  Miss. 

•  Green    v.   Sizer,   40    Miss.    530.     Mont. 
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Statute  of  Limitations.  —  The    depositor's    right    to    recover    may    be 
barred  by  the  statute  of  limitations,24  and,  generally,  the  statute  runs 


See  Fultz  v.  Walters,  2  Mont.  165. 
N.  Y. — See  August  v.  Fourth  Nat.  Bank, 
48  Hun  620,  1  N.  Y.  Supp.  139.  Eng. 
Foley  V.  Hill,  2  H.  L.  Cas.  28,  9  Eng. 
Keprint  1002. 

See,  however,  Chosen  Freeholders  v. 
Newark  City  Nat.  Bank,  48  N.  J.  Eq. 
51,  21  Atl.  185. 

Ordinarily  a  demand  should  be  made 
before  action.  U.  S. — Leather  Manu- 
facturers' Nat.  Bank  v.  Merchants'  Nat. 
Bank,  128  U.  S.  26,  9  Sup.  Ct.  3,  32  L. 
ed.  342;  Chemical  Nat.  Bank  v.  Bailey, 
12  Blatch.  480,  5  Fed.  Cas.  No.  2,635. 
Ala.  — Tobias  v.  Morris,  126  Ala.  535, 
28  So.  517.  Del. — Johnson  v.  Farmers' 
Bank,  1  Har.  117.  Ga.— Hillsinger  v. 
Georgia  Railroad  Bank,  108  Ga.  357, 
33  S.  E.  985,  75  Am.  St.  Rep.  42.  N.  Y. 
Cottle  v.  Marine  Bank  of  Buffalo,  166 
N.  Y.  53,  59  N.  E.  736;  Sickles  v.  Her- 
old,  149  N.  Y.  332,  43  N.  E.  852;  Payne 
v.  Gardiner,  29  N.  Y.  146.  Pa.— Girard 
Bank  v.  Penn  Tp.  Bank,  39  Pa  92, 
80  Am.  Dec.  507.  Vt.— Goodell  v. 
Brandon  Nat.  Bank,  63  Vt.  303,  21  Atl. 
956.  Wis. — Koelzer  v.  First  Nat.  Bank, 
125  Wis.  595,  104  N.  W.   838. 

A  Demand  Loan. — The  deposit  of  a 
fund  is  a  demand  loan  to  the  bank, 
and  no  cause  of  action  arises  for  its 
recovery  until  after  demand  and  re- 
fusal. Clark's  Adm'r  v.  Farmers'  Nat. 
Bank,  124  Ky.  563,  99  S.  W.  674. 

Demand  Must  Not  Exceed  Deposit. 
Where  demand  is  made  on  a  bank  by 
the  drawing  of  a  check  against  the 
account  of  the  depositor  the  amount 
of  check  must  not  exceed  the  amount 
of  the  deposit.  For,  as  said  by  the 
court  in  the  case  of  Aurora  Nat.  Bank 
v.  Dils,  18  Ind.  App.  319,  48  N.  E.  19: 
"The  bank  was  entitled  to  written 
evidence  of  payment  of  an  amount  not 
exceeding  that,  if  any,  which  it  owed 
him  as  a  depositor,  before  it  could  be 
required  to  pay.  It  was  not  bound, 
at  least  in  the  absence  of  any  offer 
or  suggestion  to  such  effect  on  the 
part  of  appellee,  to  pay  him  a  portion 
of  an  overcheck  presented  to  it,  what- 
ever it  might  have  had  a  right  to  do 
by  agreement." 

But  if  the  bank,  by  words  or  con- 
duct,   denies    the    depositor's    right    to 


his  balance,  it  becomes  liable  to  an 
action  without  a  demand.  U.  S. — 
Chemical  Nat.  Bank  v.  Bailey,  12 
Blatch.  480,  5  Fed.  Cas.  No.  2,635.  Md. 
Farmers' &  Mechanics'  Bank  v.  Plant- 
ers'Bank,  10  Gill  &  J.  422.  Mo.— Bank 
of  Missouri  v.  Benoist,  10  Mo.  519.  Pa. 
Miller  v.  Western  Nat.  Bank,  172  Pa. 
197,  33  Atl.  684. 

The  discontinuing  of  banking  opera- 
tions with  knowledge  thereof  by  the 
depositor  is  equivalent  to  an  express 
waiver  of  demand.  111. — White  v. 
Meadowcroft,  91  111.  App.  293.  Md. 
Planters'  Bank  v.  Farmers'  &  Mechan- 
ics' Bank,  8  Gill  &  J.  449.  Mass- 
Watson  v.  Phoenix  Bank,  8  Mete.  217, 
41  Am.  Dec.  500. 

Notice  by  a  bank  to  its  depositor 
that  his  claim  will  not  be  paid,  ren- 
ders a  demand  unnecessary.  Farmers' 
&  Mechanics'  Bank  v.  Planters'  Bank, 
10  Gill  &  J.  (Md.)  422;  Delahunty  v. 
Central  Nat.  Bank,  37  App.  Div.  434. 
56  N.  Y.  Supp.  39. 

Failure  of  Bank. — Where  a  bank 
closed  its  doors  immediately  after 
having  issued  certain  drafts  which 
were  not  accepted  by  the  payees  there- 
in, a  demand  was  held  unnecessary, 
the  court  saying:  "Where  and  of  whom 
should  a  demand  be  made?  Not  of  the 
president  of  the  bank  surely.  He  is 
not  the  bank.  Nor  of  any  other  officer 
of  the  institution.  .  .  .  No  demand 
was  necessary,  for  it  would  have  been, 
as  the  record  clearly  shows,  one  of 
those  vain  and  useless  things  which  the 
law  does  not  require."  Wheeler  v. 
Commercial  Bank,  5  Idaho  15,  46  Pac 
830. 

24.  111.— Schalucky  v.  Field,  124  111. 
617,  16  N.  E.  904,  7  Am.  St.  Rep.  399. 
Kan. — Talcott  v.  First  Nat.  Bank,  53 
Kan.  480,  36  Pac.  1066,  24  L.  R.  A. 
737.  N.  H—  Locke  V.  First  Nat.  Bank, 
65  N.  H.  670,  23  Atl.  529.  Pa.— In  re 
Penn  Bank,  152  Pa.  65,  25  Atl.  310, 
32  W.  N.  C.   109. 

No  Limitation. — In  some  states,  the 
statute  of  limitations  does  not  apply 
to  an  action  brought  by  a  depositor. 
Thus,  in  the  case  of  Green  v.  Odd  Fel- 
lows Sav.  &  Com.  Bank,  65  Cal.  71, 
2   Pac.   887,   the   court   in   referring   to 
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from  the  time  the  demand  for  payment  is  made  and  refused,25  unless 
demand  be  waived  or  otherwise  dispensed  with.26 

Parties.  —  One  who  deposits  money  in  his  own  name  as  agent,27  or 
trustee,28  or  in  other  representative  capacity  for  another,  may  sue  to 
recover  a  deposit.29  A  deposit,  however,  made  by  two  persons  jointly 
requires  that  both  of  the  depositors  should  be  made  parties  in  an  action 
for  its  recovery.30 

G.  Actions  Relating  to  Collections.  —  1.  Suit  to  Collect.  — 
Customer's  Right  To  Sue. — Although  paper  has  been  endorsed  and 
delivered  to  a  bank  for  collection,  yet  it  is  held,  in  some  jurisdic- 
tions, that  the  customer,  as  owner,  can  alone  sue  upon  it,  and  that 
the  bank  has  no  authority  to  institute  an  action  to  enforce  its  pay- 
ment.81 


the  Code  of  Civil  Proc.  §248  said: 
"The  defense  here  is  the  statute  of 
limitations,  and  to  an  action  brought 
to  recover  money  deposited  in  any 
bank,  there  is  in  this  state  no  limita- 
tion." See,  also  Larsen  v.  Utah  Loan 
&  Trust  Co.,  23  Utah  449,  65  Pac. 
208. 

25.  Ariz.— Starr  v.  Stiles,  2  Ariz.  436, 
19  Pac.  225.  Ga. — Munnerlyn  v.  Augusta 
Sav.  Eank,  88  Ga.  333,  14  S.  E.  554. 
La. — Brown  v.  Pike,  34  La.  Ann.  576. 
Minn. — Branch  v.  Dawson,  33  Minn. 
399,  23  N.  W.  552.  N.  Y  —  Thomson  v. 
Bank  of  British  North  America,  82  N. 
Y.  1. 

Six  Years  from  Struck  Balance. — 
However,  in  Massachusetts,  it  has  been 
held  that  the  action  is  barred  at  the 
end  of  six  years  after  the  bank  had 
balanced  the  account,  and  made  the 
balance  due  the  depositor  the  first  item 
in  a  new  account.  Union  Bank  v. 
Knapp,  3  Pick.  (Mass.)  96,  15  Am.  Dec. 
18. 

26.  Cal. — Brummagim  v.  Tallaut,  29 
Cal.  503,  89  Am.  Dee.  61.  Md  —  Plant- 
ers' Bank  v.  Farmers'  &  Mechanics' 
Bank,  8  Gill  &  J.  449.  Minn.— Branch 
v.  Dawson,  33  Minn.  399,  23  N.  W. 
552. 

27.  McLaughlin  v.  First  Nat.  Bank, 
6  Dak.  406,  43  N.  W.  715. 

28.  Munnerlyn  V.  Augusta  Sav. 
Bank,  88  Ga.  333,  14  S.  E.  554. 

29.  Cal. — Ullrich  V.  Santa  Rosa  Nat. 
Bank,  37  Pac.  500.  Mich.— Davis  r. 
Lenawee  County  Sav.  Bank,  53  Mich. 
163,  18  N.  W.  629.  N.  Y—  Walsh  v. 
National  Broadway  Bank,  13  Misc.  3, 
33  N.  Y.  Supp.  998. 

30.  Murphy  v.  Franklin  Sav.  Bank, 
131    App.    Div.    759,    116    N.   Y.    Supp. 
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228;  Eand  v.  State  Nat.  Bank,  77  N.  C. 
152. 

31.  Ky.—  First  Nat.  Bank  of  Ft. 
Worth  v.  Payne,  19  Ky.  L.  Rep.  839, 
42  S.  W.  736.  La.— Crow  v.  Mechanics', 
etc.  Bank,  12  La.  Ann.  692.  Minn.— See 
Rock  Co.  Nat.  Bank  v  Hollister,  21 
Minn.    385     (statutory    provision). 

Title  ordinarily  remains  in  customer. 
U.  S. — Balbach  v.  Frelinghuysen,  15 
Fed.  675.  Ala. — Hutchinson  v.  Nation- 
al Bank  of  Commerce,  145  Ala.  196, 
41  So.  143.  Cal. — National  Gold  Bank 
v.  McDonald,  51  Cal.  64.  Ga.— Bailie 
V.  Augusta  Sav.  Bank,  95  Ga.  277,  21 
S.  E.  717.  Kan. — Prescott  v.  Leonard, 
32  Kan.  142,  4  Pac.  172.  Mo.— Mid- 
land Nat.  Bank  v.  Brightwell,  148  Mo. 
358,  49  S.  W.  994,  41  L.  R.  A.  439. 
N.  Y. — Dickerson  v.  Wason,  47  N.  Y. 
439,  7  Am.  Rep.  455.  S.  D.— Fanset  V. 
Garden  State  Bank,  24  S.  D.  248,  123 
N.  W.  686.  Va. — Alley  v.  Rogers,  19 
Gratt.  366. 

Bank  an  Agent. — U.  S.— Dodge  v. 
Freedman's  Sav.  &  Trust  Co.,  93  U.  S. 
379,  23  L.  ed.  920;  Ward  v.  Smith,  7 
Wall.  447,  19  L.  ed.  207.  La.— McCul- 
lock  v.  Commercial  Bank,  16  La.  566. 
Md.  — Exchange  Bank  v.  Sutton  Bank, 
78  Md.  577,  28  Atl.  563.  Mo.— Daly 
v.  Butchers'  &  Drovers'  Bank,  56  Mo. 
94.  Neb.— Crilly  v.  Ruyle,  87  Neb.  367, 
127  N.  W.  251.  N.  Y—  Krafft  v.  Citi- 
zens' Bank  of  Dyersburg,  139  App.  Div. 
610,  124  N.  Y.  Supp.  214.  N.  C— Mur- 
chison  Nat.  Bank  v.  Dunn  Oil  Mills  Co., 
150  N.  C.  718,  64  S.  E.  885.  Tenn. 
Winchester  Mill  Co.  v.  Bank  of  Win- 
chester, 120  Tenn.  225,  111  S.  W.  248. 

Distinguished  from  Deposit. — "When 
the  customer  deposits  cash  with  the 
IJank  it  ceases  to  be  the  money  of  the 
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Bank's  Right  To  Sue.  — It  is  the  prevailing  rule,  however,  that  a  bank 
although  not  the  owner  of  paper  left  with  it  for  collection  yet  is 
given  by  the  nature  of  the  contract,  an  implied  power  to  sue  thereon, 
and  may,  consequently,  bring  suit,  if  necessary,  in  its  own  name,  to 
enforce  collection.32 

2.  Bank 's  Breach  of  Duty.  —  For  any  loss  to  the  owner  of  such 
paper,  caused  by  the  bank's  breach  of  such  duty  to  collect  the  same, 
the  owner  has  a  cause  of  action  against  the  bank.33 


depositor,  and  becomes  immediately  the 
property  of  the  bank;  but  when  he  de- 
posits a  check  for  collection  in  the 
absence  of  any  special  contract,  the 
property  in  the  check  remains  in  him, 
and  the  bank  becomes  his  agent  for  its 
collection,  and  has  no  responsibility  in 
reference  to  its  payment,  except  that 
it  assumes  to  neglect  no  duty  in  the 
matter  of  its  collection.  When  the  col- 
lecting bank  has  notice  of  its  payment, 
and  is  credited  by  its  correspondent 
with  the  proceeds,  it  then  becomes  the 
debtor  to  the  owner  for  the  amount  of 
the  check."  Balbach  v.  Frelinghuysen, 
15  Fed.  675. 

Bank  Owner  Under  Special  Contract. 
TJ.  S. — First  Nat.  Bank  v.  Armstrong, 
39  Fed.  231.  Minn. — In  re  State  Bank, 
56  Minn.  119,  57  N.  W.  336.  Mo.— 
Smith  v.  Jefferson  Bank,  120  Mo.  App. 
527,  97  S.  W.  247.  Okla.— Hobart  Nat. 
Bank  V.  McMurrough,  24  Okla.  210, 
103  Pac.  601.  Pa.  — Morris  V.  First  Nat. 
Bank,  201  Pa.  160,  50  Atl.  1000. 

Agreement  of  the  Parties. — In  re 
State  Bank,  56  Minn.  119,  57  N.  W. 
336,  45  Am.  St.  Rep.  454,  the  court  by 
Mitchell,  J.,  said:  "The  general  rule 
is  that,  upon  a  deposit  being  made  by 
a  customer  in  a  bank,  in  the  ordinary 
course  of  business,  of  money  drafts  or 
other  negotiable  paper,  received  and 
credited  as  money,  the  title  of  the 
money  drafts,  or  other  paper  imme 
diately  becomes  the  property  of  the 
bank,  which  becomes  debtor  to  the  de- 
positor for  the  amount;  and,  if  no 
other  facts  appeared  than  these,  they 
would  be  held  to  conclusively  show  that 
such  was  the  intention.  But  the  ques- 
tion is  one  of  agreement  of  the  par- 
ties, and  neither  the  fact  that  the 
indorsement  of  the  paper  was  unre- 
stricted, nor,  that  he  was  before  col- 
lection, credited  with  the  amount  on 
his  account,  with  the  privilege  of 
drawing  against  it,  is  conclusive  on  the 
ownership   of   the   paper." 

32.     Cal. — First  Nat.  Bank  v.  Hughes, 


46  Pac.  272.  Ga.— Freeman  v.  Exch. 
Bank,  87  Ga.  45,  13  S.  E.  160.  la. 
Freeman  &  Shaw  v.  Nat.  Bank,  78 
Iowa  150,  42  N.  W.  632.  Me.— War- 
ren v.  Gilman,  17  Me.  360.  Mass. — Re- 
gina  Flour  Mill  Co.  v.  Holmes,  156  Mass. 
11,  30  N.  E.  176;  Spofford  v.  Norton, 
126  Mass.  533;  Whitten  v.  Hayden,  9 
Allen  408.  Mich. — Battersbee  v.  Calk- 
ins, 128  Mich.  569,  87  N.  W.  760.  Mo. 
Young  v.  Hudson,  99  Mo.  102,  12  S.  W. 
632.  Neb.— Roberts  v.  Snow,  27  Neb. 
425,  43  N.  W.  241.  Ore.— Roberts  v. 
Parrish,  17  Ore.  583,  22  Pac.  136.  Pa. 
Sterling  v.  Marietta  &  S.  Trading  Co., 
11  Serg.  &  R.  179. 

"The  note  or  bill  is  either  indorsed 
to  a  bank  or  made  payable  to  it.  The 
bank  sues,  if  necessary,  in  its  own 
name.  It  passes  the  amount  usually 
to  the  deposit  account  of  the  person 
from  whom  received  originally,  and 
the  account  is  so  passed  as  between 
corresponding  banks."  Miller,  J.,  in 
Hoover  v.  Wise,  91  U.  S.  308,  316,  23 
L.  ed.  392. 

33.  U.  S. — Bank  of  Washington  v. 
Triplett,  1  Pet.  25,  7  L,  ed.  37.  Ind. 
Citizens'  Nat.  Bank  v.  Greensburg 
Third  Nat.  Bank,  19  Ind.  App.  69,  49 
N.  E.  171;  Tyson  v.  State  Bank,  6 
Blackf.  225.  Kan. — Sprague  v.  Farm- 
ers' Nat.  Bank,  63  Kan.  12,  64  Pac. 
967.  N.  Y.— Bank  of  Utica  v.  McKin- 
ster,  11  Wend.  473;  McKinster  V.  Bank 
of  Utica,  9  Wend.  46.  Okla.— Hobart 
Nat.  Bank  v.  McMurrough,  24  Okla. 
210,  103  Pac.  601.  Tenn. — Winchester 
Milling  Co.  v.  Bank  of  Winchester,  120 
Tenn.  225,  111  S.  W.  248. 

Liability  of  Successive  Banks. — The 
owner  may  also  maintain  an  action, 
against  any  successive  bank  or  agent 
through  whose  hands  the  paper  passes, 
for  neeligence  in  handling  of  the  paper. 
As  said  by  the  court  in  Winchester 
Milling  Co.  v.  Bank  of  Winchester,  120 
Tenn.  225,  111  S.  W.  248:  "Each  suc- 
cessive bank  handling  an  item  for  col- 
lection   is    agent    of    the     owner,     and 
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Nature  and  Form  of  Action.  —  The  action  is  usually  grounded  upon 
the  negligence  of  the  bank  in  the  performance  of  its  contract.34  It  has 
been  held,  however,  that  assumpsit  may  lie  for  breach  of  the  contract,35 
or,  under  certain  circumstances,  an  action  for  money  had  and  received.30 
Conversion  may  also  be  the  form  of  the  action,37  although  an  action  for 
negligence,  or  case,  is  the  usual  remedy.88 

Declaration  or  Complaint.  —  The  declaration  or  complaint  should  allege 
a  loss,39  and  that  such  loss  was  caused  by  the  defendant's  negligence.10 
In  an  action  for  conversion,  however,  it  is  not  necessary  to  allege  that 
the  contract  for  the  collection  was  based  upon  a  consideration.41 

Plea  or  Answer.  —  An  answer  merely  alleging  the  insolvency  of  the 
drawer  of  a  draft  not    impossibility    of    collection,    is    insufficient,42 


liable  to  him  for  the  discharge  of  the 
duties  incumbent  upon  collecting 
agents,  and  the  several  banks  in  the 
course  of  the  chain  of  transmission  are 
held  responsible  only  for  the  selection 
of  proper  agents,  and  for  their  own 
diligence  and  propriety  in  respect  of 
the  collection."  See  also  Bank  v.  Cum- 
mings,  S9  Tenn.  609,  18  S.  W.  115,  24 
Am.  St.  Rep.  618;  Bank  of  Louisville 
v.  Bank  of  Knoxville,  8  Baxt.  (Tenn.) 
101,  35  Am.  Rep.  691. 

34.  U.  S.— Bird  V.  Louisiana  State 
Bank,  93  U.  S.  96,  23  L.  ed.  818;  Bank 
of  Washington  v.  Triplett,  1  Pet.  25, 
7  L.  ed  37.  Ala. — Bank  of  Mobile  v. 
Huggins,  3  Ala.  206.  Colo.— German 
Nat.  Bank  V.  Burns,  12  Colo.  539,  21 
Pac.  714,  13  Am.  St.  Rep.  247.  Ga.— 
Georgia  Nat.  Bank  v.  Henderson,  46 
Ga.  487,  12  Am.  Rep.  590.  Mass.— Fa- 
bens  v.  Mercantile  Bank,  23  Pick.  330. 
Minn.— West  v.  St.  Paul  Nat.  Bank,  54 
Minn.  466,  56  N.  W.  54.  Wis.— Mer- 
chants' State  Bank  v.  State  Bank,  94 
Wis.  444,  69  N.  W.  170. 

Ordinary  care  and  reasonable  dili- 
gence required.  TJ.  S—  Nat.  Bank  of 
Commerce  v.  Merchants'  Nat.  Bank,  91 
U.  S.  92,  23  L.  ed.  208.  Colo. — Manhat- 
tan Life  Ins.  Co.  v.  First  Nat.  Bank, 
20  Colo.  App.  529,  80  Pac.  467.  Mass. 
Warren  Bank  V.  The  Suffolk  Bank,  10 
Cush.    582. 

Case  of  Doubt. — In  case  of  doubt,  the 
best  judgment  of  the  bank  is  all  the 
principal  has  a  right  to  require.  Nat. 
Bank  of  Commerce  v.  Merchants'  Nat. 
Bank,  91  U.  S.  92,  104,  23  L.  ed.  208. 

35.  Jefferson  County  Sav.  Bank  V. 
Hendrix,  147  Ala.  670,  39  So.  295,  1 
L.  R.  A.  (N.  S.)  246. 

36.  See  Landa  v.  Traders'  Bank  of 
Kansas  City,  118  Mo.  App.  356,  94 
S.  W.  770. 


37.  Keyes  v.  Bank  of  Hardin,  52 
Mo.  App.  323;  Bank  of  Utiea  V.  Smedes, 
3  Cow.  (N.  Y.)  662. 

38.  Ala.  —  Jefferson  County  Sav. 
Bank  v.  Hendrix,  147  Ala.  670,  39  So. 
295,  1  L.  R.  A.  (N.  S.)  246.  Ind.— Citi- 
zens' Nat.  Bank  v.  Third  Nat.  Bank, 
19  Ind.  App.  69,  49  N.  E.  171.  Ky. 
Second  Nat.  Bank  v.  Merchants '  Nat. 
Bank,  111  Ky.  930,  65  S.  W.  4,  98  Am. 
St.  Rep.  439,  55  L.  R.  A.  273.  Neb. 
Coleman  v.  Spearman,  Snodgrass  &  Co., 
68  Neb.  28,  93  N.  W.  983. 

39.  Jefferson  County  Sav.  Bank  V. 
Hendrix,  147  Ala.  670,  39  So.  295,  1 
L.  R.  A.  (N.  S.)  246;  Morris  v.  Eufaula 
Nat.  Bank,  106  Ala.  383,  18  So.  11. 

Illustration  of  Petition. — An  original 
and  an  amended  petition  will  be  found 
in  Coleman  v.  Spearman,  Snodgrass  & 
Co.,  68  Neb.  28,  93  N.  W.  983. 

40.  Farmers'  Bank  &  Trust  Co.  V. 
Newland,  97  Ky.  464,  31  S.  W.  38. 

41.  Keyes  v.  Bank  of  Hardin,  52  Mo. 
App.  323;  Bank  of  Utica  V.  Smedes,  3 
Cow.   (N.  Y.)   662. 

Compensation  Immaterial.— In  the 
case  of  Keyes  v.  The  Bank  of  Hardin, 
supra,  the  court  said:  "It  is  wholly 
immaterial  whether  the  defendant  was 
to  hold  the  note  and  make  the  collec- 
tion with  or  without  compensation. 
This  is  not  an  action  for  failure  to 
collect  as  agreed,  but  is  an  action  for 
conversion.  The  defendant  had  the 
custody  of  a  valuable  security  belong- 
ing to  the  plaintiff,  and  it  was  wrong- 
fully given  over  to  another  by  reason 
whereof  the  plaintiff  lost  her  interest 
therein." 

42.  Citizens'  Nat.  Bank  V.  Third 
Nat.  Bank,  19  Ind.  App.  69,  49  N.  E. 
17L 
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neither  can  the  bank  in  order  to  avoid  its  liability  plead  the  lack  of 
consideration.43 

Under  a  general  denial  facts  in  mitigation  of  damages  may  be 
proved,4*  also  a  special  agreement  to  dispense  with  the  usual  require- 
ments of  collections  under  the  law  merchant.46 

II.  LIABILITIES  OF  STOCKHOLDERS.  —  A.  On  Subscrip- 
tion. —  1.  To  the  Bank  When  Solvent.  —  As  long  as  a  bank  is  solvent, 
and  pays  its  debts,  the  obligation  of  a  stockholder  to  pay  for  his 
stock  is  a  debt  due  to  the  corporation.  Creditors  of  the  bank  have 
no  ground  for  enforcing  its  payment,  and  have  no  lien  on  unpaid 
subscriptions  for  any  debts  due  to  them,46  and  the  bank  alone,  when 
solvent,  is  the  proper  party  to  proceed  against  stockholders  in  arrears 
for  subscriptions.47 

Form  of  Action.  —  The  obligation  to  the  corporation  for  unpaid  sub- 
scription being  a  legal  one,  proceedings  in  equity  will  not  lie  for  its 
enforcement,48  assumpsit  being  the  usual  action  at  common  law.49 

2.  To  Creditors  When  Bank  Insolvent. —  When,  however,  a  bank 
becomes  insolvent,  or  when  it  fails  to  pay  its  debts,  the  creditors 
have  a  right  to  rely  upon  unpaid  subscriptions  for  the  payment  of  their 
proper  claims.60 


43.  Halls  v.  Bank  of  the  State,  3 
Rich.  (S.  C.)  366. 

44.  Citizens'  Nat.  Bank  v.  Third 
Nat.  Bane,  19  Ind.  App.  69,  49  N.  E. 
171. 

45.  Citizens'  Nat.  Bank  v.  Third 
Nat.  Bank,  19  Ind.  App.  69,  49  N.  E. 
171. 

46.  McDonald  v.  Williams,  174  U.  S. 
397,  19  Sup.  Ct.  887,  43  L.  ed.  1022; 
New  Hampshire  Sav.  Bank  D.  Richey, 
121  Fed.  956,  58  C.  C.  A.  294.  See 
generally  the  title  "Stockholders' 
Suits. ' ' 

Unpaid  Subscriptions  Are  Assets. — 
People's  Home  Sav.  Bank  v.  Bauer,  2 
Cal.  App.  445,  84  Pac.  329. 

Trust  Fund  Doctrine  Not  Applicable. 
"When  a  corporation  is  solvent,  the 
theory  that  its  capital  is  a  trust  fund 
upon  which  there  is  any  lien  for  the 
payment  of  its  debts  has  in  fact  but 
very  little  foundation.  No  general 
creditor  has  any  lien  upon  the  fund 
under  such  circumstances,  and  the  right 
of  the  corporation  to  deal  with  its 
property  is  absolute  so  long  as  it  "Hoes 
not  violate  its  charter  or  the  law  ap- 
plicable to  such  corporation."  McDon- 
ald v.  Williams,  174  U.  S.  397,  401,  19 
Sup.  Ct.  743,  43  L.  ed.  1022. 

47.  Hartford  &  N.  H.  R.  Co.  v.  Ken- 
nedy, 12  Conn.  499;  Stoddard  V.  Lum, 
159  N.  Y.  265,  53  N.  E.  1108. 

48.  A  bill  in  equity  is  not  the  mode 
of    enforcing    a    contract    to    pay    for 


shares  of  corporate  stock,  the  remedy 
at  law  being  full,  complete,  and  ade- 
quate. Strasburg  R.  Co.  V.  Echternacht, 
21  Pa.  220. 

49.  U.  S. — Campbell  v.  American  Al- 
kali Co.,  125  Fed.  207,  61  C.  C.  A. 
317;  American  Alkali  Co.  v.  Campbell, 
113  Fed.  398.  Ala.— Selma,  etc.  R.  Co. 
v.  Tipton,  5  Ala.  787.  Tenn. — Stokes 
v.  Lebanon,  etc.  Turnpike  Co.,  6  Humph. 
241. 

Express  Promise  To  Pay. — In  some 
jurisdictions  it  is  held  that  an  action 
at  law  will  not  lie  unless  there  has 
been  an  express  promise  to  pay.  Con- 
sequently, no  express  promise  appear- 
ing, the  statutory  remedy  is  held  ex- 
clusive. Cal. — West  v.  Crawford,  80 
Cal.  19,  21  Pae.  1123.  Me.— Belfast, 
etc.  R.  Co.  v.  Cottrell,  66  Me.  185; 
Kennebec,  etc.  R.  Co.  v.  Kendall,  31 
Me.  470.  Mass. — Boston,  etc.  R.  Co.  t>. 
Wellington,  113  Mass.  79.  Vt. — Con- 
necticut, etc.  R.  Co.  v.  Bailey,  24  Vt. 
465,  58  Am.  Dec.  181. 

50.  In  Tichenor  V.  Williams  Block 
Pavement  Co.,  116  Ga.  303,  42  S.  E. 
505,  the  court  said:  "We  do  not  under- 
stand that  the  subscribers  to  the  capi- 
tal stoek  of  a  corporation  are  liable 
for  their  unpaid  subscriptions  to  any 
person  except  (1)  the  corporation  in 
which  the  shares  are  held,  and  (2)  the 
creditors  of  such  corporation;  and,  as 
we  understand  the  rule,  no  recovery 
can  be  had  against  them  by  the  latter 
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Legal  Remedy.  —  This  right,  moreover,  of  a  creditor  to  look  to  the 
unpaid  portions  of  corporate  capital  stock  for  the  payment  of  cor- 
porate debts  is  not  created  by  statute,  but  is  derived  from  general 
existing  legal  principles.51  Some  decisions  hold  that  unpaid  subscrip- 
tions of  insolvent  banks  may  be  enforced  by  an  action  at  law,62  and  the 
statute  may  make  a  law  action  the  only  available  remedy.63 

Equitable  Remedy. —  On  the  other  hand,  many  cases  hold  that  unpaid 
subscriptions  are,  in  equity,  a  trust  fund  for  the  benefit  of  the  cred- 
itors,6* and  that  the  proper  method  of  enforcing  the  payment  of  un- 


unless  two  things  are  made  to  appear: 
First,  that  the  corporation  is  insolvent; 
and,  second,  the  existence  of  a  debt  or 
debts  due  by  the  corporation,  which  the 
collection  of  such  subscriptions  is  in- 
tended to  liquidate." 

Stock  Issued  as  Fully  Paid. — In  cases 
wherein  a  person  has  subscribed  for  or 
purchased  stock  in  a  corporation,  and 
by  the  terms  of  subscription  or  pur- 
chase, viewed  as  a  contract  between 
the  corporation  and  the  stockholders, 
the  latter  is  not  bound  to  pay  for  any 
further  payments  on  the  stock,  but  is 
expressly  released  therefrom,  the  cred- 
itors have  no  legal  ground  for  recov- 
ery against  the  stockholder  on  this 
contract  of  subscription,  but  they  may 
appeal  to  the  court  for  relief  upon  the 
equitable  grounds  that  it  is  injurious 
to  them,  or  in  fraud  of  their  rights. 
First  Nat.  Bank  v.  Peavey,  69  Fed. 
455. 

Contracts  Limiting  Liability. — The 
Supreme  Court  of  the  United  States  has 
held,  however,  that  the  original  holder 
of  stock  in  the  corporation  was  liable 
for  unpaid  instalments  of  stock,  al- 
though there  was  no  express  promise  to 
pay  them;  a  contract  with  the  cor- 
poration or  its  agents  limiting  his 
liability  being  void.  Upton  v.  Tribil- 
cock,  91  U.  S.  45,  23  L.  ed.  203. 

51.  First  Nat.  Bank  v.  Peavey,  69 
Fed.  455,  457. 

52.  U.  S.— First  Nat.  Bank  V. 
Peavey,  69  Fed.  455,  457  (referring  to 
Towa  statute);  Faull  v.  Alaska,  etc. 
Mining  Co.,  14  Fed.  657.  Colo.— Colo. 
Fuel  Co.  V.  Sedalia  Smelting  Co.,  13 
Colo.  App.  474,  59  Pac.  222.  Ga.— Ad- 
kins  v.  Thornton,  19  Ga.  325.  111.— 
Schalucky  v.  Field,  124  111.  617,  16  N. 
E.  904;  McCarthy  v.  Lavasche,  89  111. 
270;  Culver  v.  Chicago  Third  Nat. 
Bank,  64  111.  528.  la.— Calumet  Paper 
Co.  v.  Stotts  Inv.  Co.,  96  Iowa  147,  64 
N.  W.  782.  Ky.— United  States  Bank 
t;.  Dallam,  4  Dana  574.     Mo. — Farmer's 
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Bank  v.  Gallaher,  43  Mo.  App.  482. 
N.  Y—  Garrison  v.  Howe,  17  N.  Y.  458; 
Bank  of  Poughkeepsie  V.  Ibbotson,  24 
Wend.  473. 

53.  See  Shickels  v.  Berryville  Land 
&  Imp.  Co.,  99  Va.  88,  37  S.  E.  813. 
In  this  case  the  court  held  that  there 
is  no  such  vested  right  in  a  particular 
remedy  as  precludes  the  legislature  from 
changing  either  the  remedy  itself  or  the 
court  in  which  it  is  to  be  asserted, 
provided  always  that  an  adequate  and 
sufficient  means  of  enforcing  one's 
right  is  provided  by  law.  "We  can- 
not say  that  an  act  which  requires  a 
suit  at  law  to  enforce  the  collection  of 
stock,  and  entitles  the  defendant  to  a 
trial  by  jury,  is  void  as  not  affording 
an  adequate  remedy  for  the  enforce- 
ment of  the  contract." 

54.  U.  S. — McDonald  V.  Williams, 
174  U.  S.  397,  401,  19  Sup.  Ct.  473,  43 
L.  ed.  1022;  Hollins  v.  Brierfield,  etc. 
Co.,  150  U.  S.  371,  14  Sup.  Ct.  127,  37 
L.  ed.  1113;  Upton  v.  Tribilcock,  91  U. 
S.  45,  23  L.  ed.  203;  Sawyer  v.  Hoag, 
17  Wall.  610,  620,  21  L.  ed.  731; 
Wood  v.  Dummer,  3  Mason  308, 
30  Fed.  Cas.  No.  17,944.  Ala.— O 'Bear 
Jewelry  Co.  v.  Volfer,  106  Ala.  205, 
227,  17  So.  525;  Smith  V.  Huckabee,  53 
Ala.  191;  Allen  v.  Montgomery  R.  Co., 
11  Ala.  437.  Kan. — Woodworth  v. 
Bowles,  61  Kan.  569,  60  Pac.  331. 
Minn. — Hospes  v.  Northwestern,  etc. 
Co.,  48  Minn.  174,  50  N.  W.  1117.  Mo. 
Shickle  v.  Watts,  94  Mo.  410,  7  S.  W. 
274.  Nev. — Thompson  V.  Reno  Sav. 
Bank,  19  Nev.  103,  7  Pac.  68,  3  Am. 
St.  Rep.  797.  Ohio. — Gilmore's  Exrs. 
v.  Bank  of  Cincinnati,  8  Ohio  62. 

"The  capital  stock  of  a  moneyed  cor- 
poration is  a  fund  for  the  payment  of 
its  debts.  It  is  a  trust  fund,  of  which 
the  directors  are  trustees."  Upton  v. 
Tribilcock,  91  U.  S.  45,  23  L.  ed.  203. 

Not  an  Express  Trust  Attached  To 
the  Property. — Hollins  v.  Brierfield,  etc. 
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paid  subscriptions  is  a  suit  in  equity  brought  by  one  or  more  of  the 
creditors,  for  the  benefit  of  all.56  In  fact,  some  cases  hold  that  a  suit 
in  equity  is  the  only  remedy  available.56 

Federal  Courts.  — Where,  however,  the  remedy  is  sought  in,  or  the 
caused  removed  to,  a  federal  court,  the  latter  court  is  not  bound  by 
the  local  procedure.67 

Proceedings  Prior  To  Equitable  Remedy.  —  By  the  prevailing  rule,  cred- 
itors, before  proceeding  in  equity,  must  exhaust  their  legal  remedies. 
That  is,  a  judgment  at  law  must  first  be  obtained  against  the  corpora- 
tion, and  if  execution  thereon  is  returned  unsatisfied,  the  judgment 
creditor  may  then  file  his  bill  in  equity.68  Where,  however,  the  corpora- 


Co.,  150  U.  S.  371,  11  Sup.  Ct.  127,  37 
L.  ed.  1113. 

Contrary  View. — Some  cases  repu- 
3iate,  however,  the  trust  fund  doc- 
trine. Henderson  v.  Hall,  134  Ala.  455, 
32  So.  840;  Corey  v.  Wadsworth,  118 
Ala.  488,  25  So.  503,  44  L.  R.  A.  766; 
O'Bear  Jewelry  Co.  v.  Volfer,  106  Ala. 
205,  17  So.  525,  28  L.  R.  A.  707,  54  Am. 
St.  Rep.  31. 

55.  U.  S.— Whitman  v.  Oxford  Nat. 
Bank,  176  U.  S.  559,  20  Sup.  Ct.  477, 
44  L.  ed.  587;  Handley  v.  Stutz,  137 
U.  S.  366,  11  Sup.  Ct.  117,  34  L.  ed. 
706;  Hatch  v.  Dana,  101  U.  S.  205,  25 
L.  ed.  885;  Brown  v.  Fisk,  23  Fed.  228. 
Ark.— Jones  v.  Jarman,  34  Ark.  323. 
Cal. — Baines  v.  Babcock,  95  Cal.  581,  27 
Pac.  674,  30  Pac.  776,  29  Am.  St.  Rep. 
158;  Harmon  v.  Page,  62  Cal.  448.  Conn. 
Ward  v.  Griswoldville  Mfg.  Co.,  16 
Conn.  593.  111. — Rounds  v.  McCormick, 
114  111.  252,  29  N.  E.  684;  Hickling  v. 
Wilson,  104  111.  54;  Wincock  v.  Tur- 
pin,  96  111.  135.  Ky.— Bank  of  United 
States  v.  Dallam,  4  Dana  575.  Md. 
Crawford  v.  Rohrer,  59  Md.  599.  Mo. 
Shickle  v.  Watts,  94  Mo.  410,  7  S.  W. 
274.  N.  Y  —  Pfohl  v.  Simpson,  74  N.  Y. 
137;  Griffith  v.  Mangam,  73  N.  Y.  611; 
Briggs  v.  Penniman,  8  Cow.  395.  Wis. 
Eau  Claire  Nat.  Bank  v.  Benson,  106 
Wis.   624,   82   N.   W.   604. 

56.  U.  S—  Terry  v.  Little,  101  U.  S. 
216,  25  L.  ed.  864.  Ala.— Smith  v. 
Huckabee,  53  Ala.  191.  Ark. — Jones  v. 
Jarman,  34  Ark.  323.  Pa. — Hamilton 
v.  Clarion,  etc.  R.  R.,  144  Pa.  34,  23 
Atl.  53. 

Law  of  the  Forum  Applies. — A  pro- 
ceeding in  equity  in  the  nature  of  a 
creditor's  bill  is  the  proper  proceeding, 
if  a  creditor  of  an  insolvent  foreign 
corporation  desires  to  enforce  the 
liability  of  a  shareholder  on  the  shares 
of  the  corporation  which  have  not  been 


paid  in  full.  Shickle  v.  Watts,  94  Mo. 
410,  7  S.  W.  274;  Lencke  v.  Treadway, 
45  Mo.  App.  507. 

57.  "Where  a  state  statute  creates 
a  right  in  favor  of  creditors,  and  pro- 
vides a  remedy  for  the  enforcement  of 
the  right  thus  created,  then  this 
remedy,  whether  at  law  or  in  equitj', 
must  be  adopted,  regardless  of  the 
tribunal  in  which  the  proceedings  are 
had.  If,  however,  the  state  statute  does 
not  create  the  right  sought  to  be  en- 
forced, but  only  redeclares  it,  so  that 
it  would  exist  in  absence  of  the  state 
statute,  then  it  exists  as  a  provision 
of  the  general  or  common  law,  and 
when  its  enforcement  is  sought  in  the 
federal  courts  the  form  of  the  remedy 
is  determined  by  the  principles  which 
differentiate  legal  and  equitable  juris- 
diction in  these  courts."  First  Nat. 
Bank  v.  Peavey,  69  Fed.  455,  citing  Pol- 
lard v.  Bailey,  20  Wall.  (U.  S.)  520, 
22  L.  ed.  376. 

58.  Ga.— Wheatley  v.  Glover,  125  Ga. 
710,  54  S.  E.  626.  la.— Bavliss  V. 
Swift,  40  Iowa  648.  Ky.— Bank  of 
United  States  v.  Dallam,  4  Dana  574. 
Minn. — Hanson  v.  Davison,  73  Minn. 
454,  76  N.  W.  254.  N.  J.— Wetherbee 
v.  Baker,  35  N.  J.  Eq.  501.  N.  Y.— 
Rocky  Mt.  Nat.  Bank  v.  Bliss,  89  N. 
Y.  338.  Ohio.— Barrick  v.  Gifford,  47 
Ohio  St.  180,  24  N.  E.  259.  P*.  I.— 
Wing  v.  Slater,  19  R.  I.  597,  35  Atl. 
302,  33  L.  R.  A.  566;  New  England 
Com.  Bank  v.  Newport  Steam  Factory, 
6  R.  I.  154.  Tenn. — Simmons  v.  Taylor, 
106  Tenn.  729,  63  S.  W.  1123.  Vt.— 
Barton  Nat.  Bk.  v.  Atkins,  72  Vt.  33, 
47  Atl.  176. 

The  well  established  rule  upon  this 
point  is  that  a  corporate  creditor's 
suit  to  enforce  the  payment  of  unpaid 
subscriptions  can  be  properly  brought 
only  after  a  judgment  at  law  has  been 
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tion  is  admittedly  insolvent,  some  cases  hold  that  no  prior  proceedings 
at  law  are  requisite.59 

Garnishment.  —  Another  remedy  that  has  been  recognized  in  some 
cases  is  that  of  garnishment.  This  is  usually  available,  however,  only 
where  a  call  for  a  payment  on  stock  has  been  issued  and  the  owner 
thereof  has  not  responded  by  payment.  In  such  cases,  the  creditor 
treats  the  debt  due  from  the  stockholder  as  if  due  from  any  other 
person.60 

Whether  Calls  Necessary.- — Although  the  issuance  of  a  call  may,  by 
contract  between  the  corporation  and  the  stockholder,  be  a  prerequisite 
to  the  corporation's  right  to  sue  for  unpaid  subscriptions,61  yet  a  cred- 
itor's right  to  proceed  against  the  stockholder  is  not  dependent  upon 
a  formal  call.   In  fact,  the  filing  of  a  bill  in  equity  is  equivalent  to  a 


obtained  "against  the  corporation,  and 
execution  issued  and  regularly  returned 
unsatisfied.  Nothing  short  of  that 
exhausts  the  remedy  against  the  cor- 
poration." King  v.  Pony  Gold  Min. 
Co.,  28  Mont.  74,  72  Pac.  309;  quoting 
Cook   on   Corp.,   4th    ed.,    §200. 

Suit  Where  Brought.  —  The  legal 
remedy  against  the  corporation  should 
be  brought  in  the  home  state  of  the 
corporation.  Patterson  v.  Lynde,  112 
111.  196.  See  National,  etc.  Co.  v.  Bal- 
lou,  146  U.  S.  517,  13  Sup.  Ct.  165, 
36   L.   ed.    1070. 

59.  U.  S.— Terry  v.  Tubman,  92  TJ. 
S.  156,  23  L.  ed.  537.  Ark.— Fletcher 
V.  Bank  of  Lonoke,  71  Ark.  1,  69  S. 
W.  580.  la. — See  First  Nat.  Bank  v. 
Greene,  64  Iowa  445,  17  N.  W.  86,  20 
N.  W.  754.  Mo. — State  Sav.  Assoc,  v. 
Kellogg,  52   Mo.  583. 

See,  however,  Fourth  Nat.  Bank  v. 
Francklyn,  120  TJ.  S.  747,  7  Sup.  Ct. 
757,  30  L.  ed.  825. 

60.  TJ.  S.— Chandler  v.  Siddle,  5  Fed. 
Cas.  No.  2,594.  Mo. — Hannah  v.  Mo- 
berly  Bank,  67  Mo.  678.  Neb.— Bohrer 
v.  Adair,  61  Neb.  824,  86  N.  W.  495. 
Nev. — McKelvey  v.  Crockett,  18  Nev. 
238,  2  Pac.  386.  Pa.— Bunn's  Appeal, 
105  Pa.  49. 

And  see  Kennedy  v.  California  Sav. 
Bank,  97  Cal.  93,  31   Pac.  846. 

Remedy  Regardless  of  Call. — The 
statute  may,  however,  provide  for  the 
remedy  of  garnishment  whether  the 
amount  unpaid  has  been  called  in  or 
not.  See  Russell  v.  Pacific  R.  Co.,  113 
Cal.  258,  45  Pac.  323,  referring  to  the 
Illinois  statute. 

Remedy  Exclusive. — No  Suit  in 
Equity. — In  Alabama  it  is  held  that 
proceedings  in  garnishment  being  au- 
thorized by  the  statute,  the  remedy  at 

Vol.  IV 


law  thus  given  is  full  and  adequate, 
and  that  the  creditor  cannot  maintain 
a  suit  in  equity  to  enforce  the  stock- 
holder's liability.  Henderson  v.  Hall, 
134  Ala.  455,  32  So.  840. 

Procedure  Governed  by  Law  of  Fo- 
rum.— If  the  local  statutory  remedy  by 
garnishment  is  exclusive  it  will  not  be 
imported  into  another  state.  Russell 
v.  Pacific  R.  Co.,  113  Cal.  258,  45  Pac. 
323. 

Procedure. — In  Illinois  it  is  held,  un- 
der a  statute  providing  for  proceedings 
against  one  or  more  stockholders  "  'as 
in  case  of  garnishment,'  "  to  enforce 
their  liability  for  the  debts  of  the  cor- 
poration to  the  extent  of  their  unpaid 
subscriptions,  that  upon  the  creditor 
suing  out  summons,  he  may,  at  the 
same  time,  sue  out  a  garnishee  summons, 
directed  to  any  of  the  stockholders 
whose  subscriptions  are  wholly  or  in 
part  unpaid;  and  by  such  service  pre- 
vent his  further  payment  for  such 
stock  to  the  corporation,  but  cause  him 
to  hold  the  same  in  abeyance,  to  await 
the  result  of  the  trial  of  the  original 
cause.  When  a  recovery  is  had  (if 
at  all)  the  garnishee  may  then  be  com- 
pelled  to  respond  to  the  judgment  cred- 
itor instead  of  paying  his  indebtedness 
to  the  corporation.  Pease  v.  Underwrit- 
ers' Union,  1  111.  App.  287. 

Attachment. — In  some  jurisdictions, 
either  under  express  or  implied  statu- 
tory provisions,  unpaid  stock  subscrip- 
tions due  by  resident  stockholders  to 
foreign  corporations  may  be  attached 
as  property  in  the  hands  of  such  stock- 
holder. See  Cooper  v.  Adel  Security 
Co.,  122  N.  C.  463,  30  S.  E.  348.  See 
also  N.  Y.  Civ.  Code,  §646. 

61.  Hatch  v.  Dana,  101  U.  S.  205, 
25  L.  ed.  885. 
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call.62  As  previously  stated,  however,  a  creditor  cannot,  unless  other- 
wise provided  by  the  statute,  garnishee  a  stockholder  until  a  call  has 
been  issued.63 

Mandamus/— In  the  English  courts  mandamus  has  sometimes  been 
awarded  to  compel  the  directors  to  make  the  necessary  calls  in  order 
to  provide  for  the  payment  of  corporate  debts,64  but  such  a  remedy  is 
not  the  practice  in  this  country,  the  remedy  in  equity  being  more 
complete  and  satisfactory.65 

Parties.  —  If  the  bank  is  insolvent,  the  receiver,  assignee,  or  trustee 
is  the  proper  party  to  collect  unpaid  subscriptions,  since  they  are 
a  part  of  the  assets  of  the  hank,66  although  it  has  been  held  that  cred- 
itors, after  exhausting  their  remedy  at  law,  may  proceed  in  equity 
against  a  stockholder  to  enforce  the  amount  due  upon  an  unpaid 
subscription.67    It  has  also  been  held  that  under  a  statute  providing  that 


62.  Hatch  v.  Dana,  101  U.  S.  205, 
215,  25  L.  ed.  885.  And  see  Dalton, 
etc.,  R.  Co.  v.  McDaniel,  56  Ga.  191. 

63.  Supra,  this  section. 

64.  Be,?,  v.  The  Victoria  Park  Co., 
1  Ad.  &  El.  (N.  S.)  544,  41  E.  C.  L. 
544;  Keg.  v.  Ledgard,  1  Q.  B.  616,  41 
E.  C.  L.  697;  Rex  v.  St.  Katharine  Dock 
Co.,  4  Barn.  &  Ad.  360,  24  E.  C.  L.  73. 

65.  U.  S.— Hatch  v.  Dana,  101  U.  S. 
205,  25  L.  ed.  885.  Ala.— Allen  v. 
Montgomery  K.  Co.,  11  Ala.  437.  Conn. 
Ward  v.  The  Griswoldville  Mfg.  Co., 
16  Conn.  593.  Ga.— Dalton,  etc.,  K. 
Co.  v.  McDaniel,  56  Ga.  191. 

Equity  the  Appropriate  Remedy. — As 
said  in  the  Georgia  case  cited  above, 
"the  fact  that  the  stockholders  agree 
in  their  contract  to  pay  such  per  cent. 
as  the  directors  shall  call  for,  does 
not  change  the  remedy  and  require  the 
creditors  to  apply  for  a  mandamus 
against  the  directors  to  do  their  duty 
undeT  the  contract;  the  remedy  in 
equity  is  more  complete,  and  is  the  only 
appropriate  and  adequate  remedy,  when 
the  bill  alleges  that  the  directors  re- 
fuse to  call  in  and  collect  the  stock  sub- 
scribed, and  also  that  many  stockhold- 
ers are  insolvent,  and  some  dead,  and 
some  beyond  the  jurisdiction,  and  that 
the  debts  are  various  amounts  and  due 
to  many  creditors;  the  powers  of  a 
court  of  equity  to  adjust  all  the  equi- 
ties, audit  the  debts,  and  fix  the  per 
cent,  upon  the  solvent  stock  necessary 
to  pay  the  debts,  are  peculiarly  adapt- 
ed to  the  exigencies  of  just  such  a 
case."  Dalton,  etc.  R.  Co.  V.  Mc- 
Daniel, 56  Ga.  191. 

66.  La. — Starke  v.  Burke,  9  La.  Ann. 
341.      N.    Y.— Dayton    v.    Borst,    31    N. 


Y.  435.  Pa.— Mean's  Appeal,  85  Pa. 
75.  R.  I. —  Atwood  v.  Rhode  Island 
Agricultural  Bank,  1  R.  I.  376. 

67.  Hatch  v.  Dana,  101  U.  S.  205, 
25  L.  ed.  885. 

Plaintiffs. — Where  the  creditors  pro- 
ceed, in  equity,  to  collect  unpaid  sub- 
scriptions, one  or  more  creditors  may 
file  the  bill  in  behalf  of  himself,  or 
themselves,  and,  also,  of  such  other 
creditors  as  may  care  to  come  in.  U. 
5.  —  Handley  v.  Stutz,  137  U.  S.  366,  11 
Sup.  Ct.  117,  34  L.  ed.  706;  Patterson 
v.  Lynde,  106  U.  S.  519,  1  Sup.  Ct 
432,  27  L.  ed.  265;  Terry  v.  Little,  101 
U.  S.  216,  25  L.  -1.  864;  Mills  v.  Scott, 
99  U.  S.  25,  25  L.  ed.  294.  N.  J— Bick- 
ley  V.  Schlag,  46  N.  J.  Eq.  533,  20  AtL 
250;  Wetherbee  v.  Baker,  35  N.  J. 
Eq.  501.  Ohio. — Umsted  V.  Buskirk, 
17  Ohio  St.  113.  Wis.— Carpenter  v. 
Marine  Bank,  14  Wis.  705n. 

Suit  by  Separate  Creditor  Enjoined. 
A  single  creditor  may  file  a  bill  in 
behalf  of  himself  and  of  other  creditors, 
but  when  such  a  bill  has  been  filed, 
the  other  creditors  must  come  in  if 
they  desire  to  participate  in  the  pro- 
ceedings, and  a  separate  suit  filed  in- 
dependently by  a  creditor  after  the 
original  bill  has  been  filed  will  be  en- 
joined. Crease  v.  Babcock,  10  Mete. 
(Mass.)  525;  Pierce  v.  Milwaukee  Con- 
struction  Co.,  38  Wis.   253. 

Defendants. — In  a  suit  in  equity  by 
a  creditor  the  corporation  should,  as  a 
rule,  be  made  a  defendant,  and,  like- 
wise, all  the  stockholders  who  are  in 
arrears  upon  their  subscriptions.  U.  S. 
First  Nat.  Bank  V.  Smith,  6  Fed.  215. 
Mich. — Dunston  v.  Hoptonie  Co.,  83 
Mich.  372,  47  N.  W.  322.    N.  H.— Erick- 
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the  bank  commissioners  may  authorize  assessments  for  the  speedy 
settlement  of  the  affairs  of  an  insolvent  bank,  the  directors  may  issue 
a  call  for  unpaid  subscriptions,  and  may  sue  thereon,  since  if  the 
commissioners  chose  to  acquiesce  in  the  method  adopted  no  one  else 
can  complain.08 

B.  Liability  Over  and  Above  Subscriptions.  —  1.  Statute  May* 
Prescribe  Method.  —  The  statute  which  creates  the  liability  over  and 
above  that  on  the  subscription  may  declare  the  purposes  of  its  cre- 
ation, and  provide  directly  or  indirectly  a  remedy  for  its  enforce- 
ment,69 or  the  method  of  enforcing  such  liability  must  be  determined 


son  v.  Nesmith,  46  N.  H.  371.  N.  J.— 
Wetherbee  v.  Baker,  35  N.  J.  Eq.  501. 
Ohio. — Umsted  v.  Buskirk,  17  Ohio  St. 
113.  Wis. — Pierce  v.  Milwaukee  Con- 
struction Co.,  38  Wis.  253;  Carpenter 
v.  Marine  Bank,  14  Wis.  705n. 

Corporation  Not  a  Necessary  Party. 
A  dissolved  corporation,  or  one  beyond 
the  jurisdiction  of  the  court  has  been 
held  not  to  be  a  necessary  party.  Wal- 
ser  v.  Seligman,  21  Blatch.  (U.  S.) 
130;  Wellman  v.  Howland  Coal  &  Iron 
Works,    19    Fed.    51. 

All  Stockholders  Not  Necessary. — 
In  some  jurisdictions  stockholders  may 
be  sued  for  unpaid  subscriptions  with- 
out joining  all  those  who  are  in  ar- 
rears. Baines  v.  Babcock,  95  Cal.  581, 
27  Pac.  674,  30  Pac.  776;  Potter  v. 
Dear,  95  Cal.  578,  30  Pac.  777;  Wilson 
V.  California,  etc.,  Co.,  95  Mich.  117, 
54  N.  W.  643. 

Less  Than  All  Sued.— Remedy- 
Where  less  than  all  the  stockholders  are 
sued,  they  may  sue  for  a  receiver,  or 
they  may  file  a  cross-bill,  obtain  a  dis- 
covery  of  the  other  stockholders,  bring 
them  in,  and  enforce  contribution  from 
all  who  have  not  paid  their  subscrip- 
tions. Hatch  v.  Dana,  101  U.  S.  205, 
214,  25  L.  ed.  885;  Thompson  ».  Reno 
Savings  Bank,  19  Nev.  103,  7  Pac.  68, 
3  Am.  St.  Rep.  797. 

68.  People's  Home  Sav.  Bank  v. 
Rauer,   2   Cal.    App.    445,   84   Pac.    329. 

69.  U.  S.— Terry  v.  Little,  101  U.  S. 
216,  25  L.  ed.  864.  Ala.— Smith  t» 
Huckabee,  53  Ala.  191.  Wash.— Wil- 
son  v.  Book,  13  Wash.  676,  43  Pac.  939. 

"The  double  liability"  of  stockhold- 
ers is  not  known  to  the  common  law. 
It  is  purely  the  creature  of  constitu- 
tional or  statutory  provisions.  U.  S. — 
Terry  v.  Little,  101  U.  S.  216,  217, 
25  L.  ed.  864;  Pollard  v.  Bailey,  20 
Wall.  520,  526,  22  L.  ed.  376.  Ala. 
Smith      v.      Huckabee,     53     Ala.     191. 

Vol  IV 


Me.— Libby  v.  Tobey,  82  Me.  397,  19 
Atl.  904.  Mass.— New  Haven,  etc.,  Co. 
v.  Linden  Spring  Co.,  142  Mass.  349, 
353,  7  N.  E.  773;  Trustees,  etc.,  v.  Flint, 
13  Mete.  539.  N.  H.— Crippen  v.  Laigh- 
ton,  69  N.  H.  540,  44  Atl.  538.  R.  I. 
Wing  v.  Slater,  19  R.  I.  597,  35  Atl. 
302,  33  L.  R.  A.  566.  Vt.—  Cady  v. 
Sanford,  53  Vt.  632. 

Statutory  Provisions. — See  U.  S.  Rev. 
St.,  §5151.  See,  also,  the  statutes  of 
the  various  states. 

Constitutional    Provision. — A    consti 
tutional       provision       providing       that 
w  'dues    from    corporations   shall  be  se- 
cured by  individual   liability   of   stock- 
holders to  an   additional   amount   equal 
to  the  stock  owned  by  each  stockhold 
er;    and   such   other   means   as   shall   be 
provided    by    law,'  "    is    not    self-exe 
cuting    but    requires    legislative    action 
to  give  it  effect.    Woodworth  v.  Bowles, 
61    Kan.    569,   60    Pac.    331.     See   also, 
U.    S. — Mechanics'    Sav.    Bank    V.    Fi 
delity    Insurance    Trust    Co.,    87     Fed. 
113;    Morley    v.    Thayer,    3     Fed.     737. 
111. — Tuttle  v.   Nat.   Bank   of   Republic, 
161  111.  497,  44  N.  E.  9S4.     Neb.— Far 
mers'    Loan    &    Trust    Co.   v.    Funk,   49 
Neb.  353,  68  N.  W.  520.     N.  Y.— Mar- 
shall v.  Sherman,  148  N.  Y.  9,  42  N.  E. 
419. 

Three-Fold  Liability. — The  statute 
may  provide  for  a  "tripple"  or  three- 
fold liability.  Thus,  for  example,  the 
statute  of  Minnesota  formerly  provid- 
ed for  an  individual  liability  double 
the  amount  of  stock  owned  by  stock- 
holders. See  State  v.  Bank  of  New 
England,  70  Minn.  398,  73  N.  W.  153, 
68  Am.  St.  Rep.  538.  This  statute  was, 
however,  repealed  in  1895.  See  Laws 
1895,  ch.  145. 

Estate  of  Decedent  Stockholder. — It 
is  also  generally  provided  by  statute 
that  persons  holding  stock  as  execut- 
ors, administrators,  guardians,  or  trus- 


BANKS  AND  BANKING 


19 


by  the  courts.70  Generally,  however,  where  a  specific  mode  of  enforcing 
the  individual  liability  of  the  stockholders  is  prescribed  by  the  charter 
or  by  the  statute,  only  that  mode  can  be  pursued.71 

What  Methods  Prescribed.  —  The  statute  creating  banking  corporations 
may  provide  that  judgments  obtained  against  the  corporation  may  be 
enforced  against  the  shareholders  in  an  original  action  at  law;72  or  by 
scire  facias  against  all  stockholders  and  requiring  them  to  appear  and 
show  cause  why  execution  should  not  be  issued  against  them;73  or  it 
may  provide  that  after  judgment  and  return  of  nulla  bona  against 
a  corporation   execution  may  directly  issue  against  a  stockholder  to 


tees  shall  not  be  personally  liable  as 
stockholders,  but  that  the  estate  in 
their  hands  shall  be  liable  to  the  same 
extent  as  the  stockholders  would  have 
been  if  living.  U.  S.  Rev.  St.,  §5152. 
See,  also,  the  statutes  of  the  various 
states.  And  see,  Mortimer  v.  Potter, 
213  111.  178,  72  N.  E.  817. 

Diversity — ' '  Upon  whom  the  right  to 
enforce  the  remedy  devolves,  and  the 
mode  of  procedure  that  should  be 
adopted,  have  been  in  controversy  in 
many  of  the  courts  of  last  resort,  and 
have  been  variously  decided;  some 
holding  that  liability  is  primary,  and 
enforceable  in  an  action  at  law  by 
an  individual  creditor  against  one  or 
more  of  the  stockholders,  while  in  oth- 
ers, and  by  far  the  greater  number, 
it  is  held  that  the  fund  created  by  the 
statute  is  in  the  nature  of  a  security 
for  the  common  benefit  of  all  the  cred- 
itors, and  that  a  suit  in  equity  affords 
the  most  effectual  and  convenient  rem- 
edy for  its  enforcement."  Zang  v. 
Wyant,  25  Colo.  551,  56  Pae.  565. 

In  a  federal  court,  the  nature  and 
extent  of  the  liability  of  a  stockholder 
of  a  corporation  under  the  laws  of  any 
particular  state  is  to  be  determined  ac- 
cording to  the  law  of  such  state  as  de- 
clared by  the  highest  court  of  such 
state.  Fidelity,  etc.,  Co.  v.  Mechanics' 
Sav.  Bank,  97  Fed.  297,  38  C.  C.  A. 
193,  56   L.   R.  A.  228. 

70.  Wilson  v.  Book,  13  Wash.  676, 
43  Pac.   939. 

71.  Fourth  Nat.  Bank  v.  Francklyn, 
120  U.  S.  747,  7  Sup.  Ct.  757,  30  L. 
ed.  825;  Pollard  v.  Bailey,  20  Wall.  (U. 
S.)  520,  527,  22  L.  ed.  376;  Woodworth 
v.  Bowles,  61  Kan.  569,  60  Pac.  331. 

But  see  Lionberger  v.  Broadway  Sav. 
Bank,  10  Mo.  App.  499,  where  the  gen- 
eral rule  that  parties  are  confined  to 
the  statutory  remedy  is  admitted,  yet 
held    not    applicable    to    the    particular 


case,  the  court  saying  that  "a  liberal 
interpretation  is  to  be  given  beneficial 
statutes.  Where  they  do  not  take  away 
a  common-law  remedy,  but  prescribe  a 
new  one  the  new  remedy  is  cumulative. 
The  power  to  proceed  against  individ- 
ual stockholders  is  an  additional  se- 
curity to  the  creditors  of  the  com- 
pany." 

Special  Remedy  Provided.— "A  gen- 
eral liability  created  by  statute  without 
a  remedy  may  be  enforced  by  an  ap- 
propriate common-law  action.  But 
where  the  provision  for  the  liability  is 
coupled  with  a  provision  for  a  special 
remedy,  that  remedy,  and  that  remedy 
alone,  must  be  employed."  Pollard  v. 
Bailey,  20  Wall.  (U.  S.)  520,  527,  22 
L.  ed.   376,  per  Waite,   C.  J. 

72.  Under  a  statute  providing  that 
the  judgment  creditor  of  the  corpora- 
tion may  proceed  by  action  to  charge 
the  stockholders  with  the  amount  of 
his  judgment,  it  has  been  held  that  the 
stockholder's  liability  is  several  and 
not  joint,  and  that  each  creditor  must 
be  sued  separately,  in  an  action  at  law, 
for  the  exclusive  benefit  of  such  suing 
creditor,  and  that  such  action  at  law 
may  be  maintained  in  any  court  of  gen- 
eral jurisdiction.  U.  S. — Whitman  n 
Nat.  Bank,  83  Fed.  288,  28  C.  C.  A. 
404;  Rhodes  V.  United  States  Nat.  Bank, 
66  Fed.  512,  13  C.  C.  A.  612;  Bank  of 
North  America  v.  Rindge,  57  Fed.  279. 
Cal. — Ferguson  v.  Sherman,  116  Cal. 
169,  47  Pac.  1023,  37  L.  R.  A.  622.  Kan. 
Woodworth  v.  Bowles,  61  Kan.  569,  60 
Pac.  331;  United  States  Nat.  Bank  v. 
Magnuson,  57  Kan.  573,  47  Pac.  518; 
Howell  v.  First  Nat.  Bank,  52  Kan. 
133,  34  Pac.  395;  Abbey  v.  Grimes 
Dry  Goods  Co.,  44  Kan.  415,  24  Pac. 
426;  Howell  v.  Manglesdorf,  33  Kan. 
194,  5  Pac.  759.  Mass.— Hancock  Nat. 
Bank  v.  Ellis,  166  Mass.  414,  44  N. 
E.  349. 

73.  Appeal   of  Means,  85  Pa,  75. 
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an  extent  equal  to  the  amount  of  his  statutory  liability.74  On  the  other 
hand,  the  statute  may  prescribe  that  proceedings  to  enforce  the  indi- 
vidual liability  shall  be  in  equity.75 

No  Specific  Method  Prescribed.  —  In  the  absence  of  specific  provision 
by  the  statutes  for  the  enforcement  of  the  liability,  the  cases  are  in 
conflict  relative  to  the  proper  remedy  to  be  pursued.  In  some  juris- 
dictions it  is  held  that  the  remedy  may  be  implied  from  the  statute,76 
and  it  has  been  said  that  the  statutes  may  be  divided  into  two  classes, 
one  class  imposing  a  primary  and  direct  liability,  as  in  a  limited  part- 
nership, another  class  providing  for  contribution  to  a  fund  to  be 
distributed  among  the  creditors  generally.77 

2.  Bill  in  Equity.  —  Consequently,  it  is  held  in  a  number  of  cases 
that  where  the  statute  provides  for  a  proportionate  liability  of  all 
stockholders  for  all  debts,  it  should  be  clear  that  a  bill  in  equity 
for  the  benefit  of  all  the  creditors,  and  against  all  the  stockholders,  is 
the  only  appropriate  remedy.78     Moreover,  it  is  generally  held  that 


74.  Valley  Bank  v.  Sav.  Inst.,  etc., 
Society,  28  Kan.  423;  Buist  V.  Citizens' 
Savings  Bank,  4  Kan.  App.  700,  46 
Pac.  718. 

In  Lowry  V.  Inman,  46  N.  Y.  119, 
where  under  the  charter  it  was  held 
that  a  creditor  was  confined  to  the  rem- 
edy against  the  individual  stockhold- 
ers provided  by  the   act. 

75.  By  the  statutes  of  New  Hamp- 
shire, proceedings  to  enforce  the  liabil- 
ity of  stockholders,  under  the  laws  of 
that  state,  must  be  by  bill  in  chancery. 
Crippen  v.  Laighton,  69  N.  H.  540,  44 
Atl.  538;  Conn.  Eiver  Sav.  Bank  V. 
Fiske,  60  N.  H.  363;  Bice  v.  Merrimack 
Hosiery  Co.,  56  N.  H.  114;  Hadley  V. 
Russell,  40  N.  H.  109.  See,  also,  U.  S. 
Irons  v.  Manufacturers'  Nat.  Bank,  27 
Fed.  591.  Minn. — State  v.  Merchants' 
Bank,  67  Minn.  506,  70  N.  W.  803.  Wis. 
Finney  v.  Guy,  106  "Wis.  256,  82  N. 
W.  595,  49  L.  B.  A.  486  (citing  Min- 
nesota  statute). 

National  Bank.— Voluntary  Liquida- 
tion.— It  is  provided  by  the  federal 
statutes  that  when  a  national  bank 
goes  into  voluntary  liquidation,  the  in- 
dividual liability  of  the  stockholders 
may  be  enforced  by  any  creditor  by  a 
bill  in  equity  in  the  nature  of  a  cred- 
itor's bill.  Act  of  June  30,  1876,  19 
St.  at  L.  63;  Williamson  v.  American 
Bank,  115  Fed.  793,  52  C.  C.  A.  1. 

76.  In  a  well  considered  case,  it  is 
said  that  the  constitutional  provisions 
and  statutes  covering  the  subject  of 
additional  liability  of  a  stockholder  of 
a  banking  corporation  over  and  above 
the    amount    of    his    stock    have    been 


expressed  in  varying  terms,  some  ex- 
pressly and  others  by  implication,  giv- 
ing the  creditors  an  immediate  right  of 
action  against  the  stockholders.  Wil- 
son v.  Book,  13  Wash.  676,  43  Pac. 
939. 

77.  Zang  v.  Wyant,  25  Colo.  551,  56 
Pac.  565,  71  Am.  St.  Rep.  145.  See, 
also,  Miller  v.  Smith,  26  E.  I.  146,  58 
Atl.  634,  106  Am.  St.  Eep.  699,  6o  L. 
E.   A.  476. 

78.  Terry  v.  Little,  101  U.  S.  216, 
25  L.  ed.  864;  Terry  v.  Tubman,  92  U. 
S.  156,  23  L.  ed.  537;  Pollard  v.  Bailey, 
20  Wall.  (U.  S.)  520,  22  L.  ed.  376; 
Conway  V.  Owensboro  Sav.  Bank  & 
Trust  Co.,  165  Fed.  822;  Cuykendall  v. 
Miles,  10  Fed.  342. 

Action  at  Law  Not  Appropriate  — 
Thus,  where  the  charter  of  the  Cen- 
tral Bank  of  Alabama  provided  that 
"individual  stockholders,  having  shares 
in  said  bank,  shall  be  bound  respective- 
ly for  all  the  debts  of  the  bank  in 
proportion  to  their  stock  holden  there- 
in," the  Supreme  Court  of  the  United 
States,  speaking  through  Chief  Jus- 
tice Waite,  held  that  the  provision  for 
a  proportionate  liability  was  equiva- 
lent to  a  provision  for  an  appropriate 
form  of  equitable  action  to  enforce  it, 
and  that  an  action  at  law  would  not 
lie.  Pollard  v.  Bailey,  20  Wall.  (U.  S.) 
520,  22  L.  ed.  376.  Bee,  Hatch  V. 
Dana.  105  U.  S.  213,  25  L.  ed.  885. 

Equitable  Remedy  Peculiarly  Ap- 
propriate.— "We  are  persuaded  that  the 
remeiy  should  be  by  suit  in  equity,  in 
which  all  the  creditors  should  join,  or 
one  or  more  of  them  should  sue  for  the 
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equity  is  the  proper  remedy,  and  that  a  suit  at  law  hy  one  creditor 
to  recover  for  himself  alone  is  inconsistent  with  the  spirit  of  these 
statutes  which  contemplate  the  protection  of  all  the  creditors.79 

3.     Action  at  Law.  —  Nevertheless,  some  cases  hold  that  an  action 
at  law  is  proper,80  either  in  assumpsit  upon  the  implied  promise  of  the 


benefit  of  all,  and  that  the  action  should 
be  against  the  bank  and  all  the  stock- 
holders, unless  it  is  impossible  or  im- 
practicable to  bring  them  all  before 
the  court,  or  some  other  cause  .for  the 
omission  be  shown.  .  .  .  It  is  an 
indebtedness  which  a  court  of  law  has 
no  power  to  regulate  and  adjust,  and 
to  which  the  jurisdiction  and  powers 
of  equity  are  peculiarly  and  exclusively 
adapted."  Gianella  v.  Bigelow,  96 
Wis.  185,  71  N.  W.  Ill;  Coleman  v. 
White,   14   Wis.    700. 

79.  U.  S—  Terry  v.  Little,  101  U.  S. 
216,  25  L.  ed.  864;  Williamson  v.  Amer- 
ican Bank,  115  Fed.  793,  52  C.  C.  A.  1. 
Ala. — Smith  v.  Huckabee,  53  Ala.  191. 
Colo. — Adams  v.  Clark,  36  Colo.  65,  85 
Pac.  642;  Zang  v.  Wyant,  25  Colo.  551, 
56  Pac.  565,  71  Am/St.  Rep.  145.  111. 
Mortimer  v.  Potter,  213  111.  178,  72  N. 
E.  817;  Palmer  V.  Woods,  149  111. 
146,  35  N.  E.  1122.  Me.— Wiswell  V. 
Starr,  18  Me.  401.  Mass. — Spear  v. 
Grant,  16  Mass.  9;  Crease  v.  Babcock, 
10  Met.  525;  Baker  v.  Atlas  Bank,  9 
Met.  182;  Harris  v.  First  Parish  in 
Dorchester,  23  Pick.  112.  Minn.— Har- 
per v.  Carroll,  66  Minn.  487,  69  N.  W. 
610.  Neb. — Pickering  v.  Hastings,  56 
Neb.  201,  76  N.  W.  587.  N.  H.— Erick- 
son  v.  Nesmith,  46  N.  H.  371;  Hadley 
v.  Russell,  40  N.  H.  109.  N.  Y—  Pfohl 
v.  Simpson,  74  N.  Y.  137.  Ohio. — 
Umsted  v.  Buskirk,  17  Ohio  St.  113; 
Wright  v.  McCormack,  17  Ohio  St.  86. 
R.  I.— Hazlett  v.  Woodhead,  27  R.  I. 
506,  63  Atl.  952;  Atwood  v.  Rhode 
Island  Agricultural  Bank,  1  R.  I.  376. 
Wash.— Wilson  v.  Book,  13  Wash.  676, 
43  Pac.  939.  Wis.— Williams  v.  Meloy, 
97  Wis.  561,  73  N.  W.  40;  Booth  v. 
Dear,  96  Wis.  516,  71  N.  W.  816;  Gia- 
nella v.  Bigelow,  96  Wis.  185,  71  N.  W. 
Ill;  Merchants'  Bank  v.  Chandler,  19 
Wis.  434;  Cleveland  v.  Marine  Bank, 
17  Wis.  545:  Coleman  v.  White,  14  Wis. 
700,  80  Am.  Dec.  797. 

Trust  Fund  Doctrine. — No  satisfac- 
tory reason  can  be  given  why  the  in- 
dividual liability  should  not  be  held  as 
a  trust  fund  for  creditors  as  well  as 
unpaid  stock  subscriptions.  "There  is 
no  principle  by  which   the   two   classes 


of  liability  can  be  distinguished  further 
than  that  one  is  primary  and  the  other 
secondary;  for  while  it  is  true  that  one 
can  be  enforced  by  the  corporation 
itself,  and  the  other  only  by  creditors, 
yet  they  are  both  created  for  the  bene- 
fit of  the  corporation  in  carrying  on 
its  business,  and  to  secure  the  creditors 
the  payment  of  its  obligations."  Wil- 
son v.  Book,  13  Wash.  676,  43  Pac.  939. 

Trust  Fund  Doctrine  Purely  Equita- 
ble.— In  a  court  of  equity  only  is  the 
capital  of  the  corporation  treated  as 
a  trust  fund.  "If  the  fund  could  be 
reached  at  law,  by  legal  process  against 
the  corporation,  the  remedy  at  law  was 
adequate,  and  equity  would  not  inter- 
fere." The  duty  enjoined  by  statute 
to  pay  for  the  satisfaction  of  all  cor- 
porate debts  a  sum  equal  to  the  amount 
of  his  stock  is  owing  to  all  creditors, 
and  not  to  any  particular  creditor.  "A 
remedy  to  enforce  such  a  liability  can- 
not be  pursued  at  law.  There  is  no 
legal  remedy  in  which  all  creditors  can 
unite,  and  in  which  judgment  could  be 
pronounced,  awarding  to  each  the  ex- 
act measure  of  his  rights."  Smith  v. 
Huckabee,    53    Ala.    191. 

80.  U.  S—  Mills  v.  Scott,  99  U.  S. 
25,  25  L.  ed.  294  (Georgia  statute); 
Carrol  v.  Green,  92  U.  S.  509,  23  L. 
ed.  738  (S.  C.  statute).  Ark. — Lanigan 
v.  North,  69  Ark.  62,  63  S.  W.  62.  Ga. 
Moore  v.  Ripley,  106  Ga.  556,  32  S.  E. 
647;  Jones  v.  Wiitberger,  42  Ga.  575; 
Lane  v.  Harris,  16  Ga.  217.  111. — Meis- 
ser  v.  Thompson,  9  111.  App.  368.  Ind. 
Wright  v.  Field,  7  Ind.  376.  Minn.— 
Hencke  v.  Twomey,  58  Minn.  550,  60 
N.  W.  667.  N.  Y.—In  re  Hollister 
Bank,  27  N.  Y.  393,  84  Am.  Dec.  292; 
Bank  of  Poughkeepsie  v.  Ibbotson,  24 
Wend.  473.  R.  I.— Atwood  v.  Rhode 
Island  Agricultural  Bank,  1  R.  I.  376. 
S.  D.— Union  Nat.  Bank  v.  Halley,  19 
S.  D.   474,   104  N.  W.  213. 

Fixed  Liability  Distinguished  From 
Pro  Rata  Liability. — It  has  been  said 
by  the  Supreme  Court  of  the  United 
States  that  where  a  stockholder  is  lia- 
ble only  for  his  proportion  of  the  debts, 
such  proportion  can  be  ascertained  only 
upon  an  accounting,  and  a  pro  rata  dis- 
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stockholder,81  or  in  the  action  of  debt,  where  the  amount  of  the  liability 
is  fixed.82 

4.  Receivership.  —  An  assessment  upon  the  stockholders  in  a  receiv- 
ership proceedings  is  held  in  some  cases  to  be  the  proper  preliminary 
method  of  enforcing  the  liability,83  and  under  the  national  banking  law 
a  receiver  when  appointed  determines  the  amount  of  the  deficiency,  and 
thereupon  the  comptroller  of  the  currency,  upon  notification  from  the 
receiver  levies  an  assessment.84  In  connection  with  such  assessments, 
some  of  the  cases  hold  that  the  enforcement  of  such  liability  must  be 
at  law,  when  an  amount  equal  to  the  par  value  of  the  stock  is  sought 
to  be  recovered.85 

5.  Either  at  Law,  or  in  Equity.  —  Some  cases  hold  that  the  statu- 
tory liability  may  be  enforced  either  at  law  or  in  equity,  especially 
where  the  statute  provides  that  stockholders  shall  be  liable  "severally" 


tribution  among  the  stockholders.  Con- 
sequently, a  suit  in  equity  is  the  only 
appropriate  remedy  in  such  a  case. 
Where,  however,  the  statute  makes  ev- 
ery stockholder  individually  liable  for 
an  amount  equal  to  the  amount  of  his 
stock,  the  liability  is  fixed,  and  any 
creditor  may  sue  at  law.  Flash  v. 
Conn,  109  U.  S.  371,  3  Sup.  Ct.  263, 
37  L.  ed.  966  (construing  Florida  stat- 
ute). And  see  Rocky  Mt.  Nat.  Bank 
v.  Bliss,  89  N.  Y.  338;  Wiles  V.  Suydam, 
64  N.  Y.  173;  Shellington  v.  Howland, 
53  N.  Y.  371. 

81.  Chester  First  Nat.  Bk.  v.  Zinser, 
55   111.   App.   510. 

In  the  case  of  Carrol  v.  Green,  92 
U.  S.  509,  23  L.  ed.  738,  the  Exchange 
Bank  of  Columbia,  South  Carolina,  had 
failed.  The  cre'ditors  filed  a  bill  in 
equity  under  a  provision  in  the  char- 
ter making  stockholders  individually 
liable.  The  defense  was  the  statute  of 
limitations,  and  it  was  held  that,  as 
the  proper  remedy  was  an  action  on 
the  case  upon  promises  (assumpsit), 
the  statute  of  South  Carolina  barred 
such  an  action  at  law,  and  it  was  also 
a  good   defense  in   equity. 

82.  U.  S.— Mills  v.  Scott,  99  U.  S. 
25,  25  L.  ed.  294  (Georgia  statute); 
Billiard  v.  Bell,  1  Mason  243,  298,  4 
Fed.  Cas.  No.  2,121;  Circleville  Bank  v. 
Iglehart,  2  Fed.  Cas.  No.  860.  Ky.— 
Bank  of  United  States  v.  Dallam,  4 
Dana  574.  N.  Y. — Simonson  v.  Spen- 
cer, 15  Wend.  548. 

83.  Elson  v.  Wright,  134  Iowa  634, 
112  N.  W.  105.  And  see  Wilson  v. 
Book,  13  Wash.  676,  43  Pac.  939. 

84.  Rankin  v.  Barton,  199  U.  S.  228, 
26  Sup.   Ct.  29,  50  L.  ed.  163;   Stude- 

Vol.  IV 


baker  v.  Perry,  184  U.  S.  258,  22  Sup. 
Ct.  463,  46  L.  ed.  528;  Bushnell  v.  Le- 
land,  164  U.  S.  684,  17  Sup.  Ct.  209, 
41  L.  ed.  598;  Aldrich  v.  Yates,  95 
Fed.  78. 

May  Levy  Additional  Assessments. — 
The  comptroller  may  levy  a  second  as- 
sessment if  the  first  assessment  proves 
insufficient  to  pay  the  debts,  so  long 
as  he  does  not  exceed  the  amount  of 
the  stockholder's  complete  liability. 
Studebaker  v.  Perry,  184  U.  S.  258, 
22  Sup.  Ct.  463,  46  L.  ed.  528;  Deweese 
v.  Smith,  106  Fed.  438,  45  C.  C.  A. 
408.  But  see  United  States  v.  Knox, 
102  U.  S.  422,  26  L.  ed.  216. 

85.  Casey  v.  Galli,  94  U.  S.  673,  24 
L.  ed.  168;  Kennedy  v.  Gibson,  8  Wall. 
498,  19  L.  ed.  476. 

Less  Than  Whole  Amount. — On  the 
other  hand,  it  has  been  held  that  where 
less  than  the  whole  amount  of  the  lia- 
bility is  sought  to  be  recovered,  equity 
is  the  proper  method.  Studebaker  v. 
Perry,  184  U.  S.  258,  22  Sup.  Ct.  463, 
46  L.  ed.  528;  United  States  v.  Knox, 
102  U.  S.  422,  26  L.  ed.  216;  Germania 
National  Bank  v.  Case,  99  U.  S.  628, 
25  L.  ed.  448;  Kennedy  v.  Gibson,  8 
Wall.   (U.  S.)   498,  19  L.  ed.  476. 

Doubtful  Distinctions. — It  is  doubt- 
ful whether  such  a  distinction  will  be 
maintained,  it  certainly  has  not  been 
followed  in  all  cases.  Thus,  it  has 
been  held  that  a  judgment  in  an  ac- 
tion at  law  brought  by  the  receiver  of 
a  national  bank  against  its  stockhold- 
ers to  recover  an  assessment  made  by 
the  comptroller  does  not  estop  him  from 
maintaining  a  second  action  against  the 
same  defendants  to  recover  a  subse- 
quent   assessment.     Deweese   v.   Smith, 
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or  "jointly  and  severally."86  Although  it  is  also  held  that  in  absence 
of  a  statute  pointing  out  a  different  course,  equity  has  jurisdiction,  even 
though  a  legal  remedy  also  exists,  since  the  legal  remedy  would  entail 
a  multiplicity  of  suits.87 

6.  Condition  Precedent.  —  By  weight  of  authority  the  liability  of 
the  stockholders  is  secondary,  and  cannot  be  enforced  by  the  creditors 
until  the  assets  of  the  bank,  which  is  the  primary  debtor,  are  exhausted. 
Consequently,  creditors  must  first  obtain  judgment  against  the  bank, 
which  being  unsatisfied,  they  may  thereupon  proceed  against  the  stock- 
holders.88 Where,  however,  the  bank  has  been  formally  declared  in- 
solvent by  judicial  proceedings,89  or  where  its  insolvency  is  apparent,00 


106  Fed.  438,  45  C.  C.  A.  408;  affirmed, 
Smith  v.  Brown,  187  U.  S.  637,  23  Sup. 
Ct.   845,  47  L.  ed.  344. 

86.  111.— Culver  v.  Third  Nat.  Bank, 
64  111.  528.  Ky.— Bank  of  U.  S.  v. 
Dallam,  4  Dana  574.  N.  Y.— Bank 
of  Poughkeepsie  v.  Ibbotson,  24  Wend. 
473.  R.  I. — Atwood  v.  Rhode  Island 
Agricultural  Bank,  1  R.  I.  376. 

87.  Parker  v.  Carolina  Sav.  Bank, 
53  S.  C.  583,  31  S.  E.  673,  49  Am.  St. 
Rep.   888. 

88.  TJ.  S. — Fourth  Nat.  Bank  v. 
Francklyn,  120  TJ.  S.  747,  7  Sup.  Ct. 
757,  30  L.  ed.  825;  Toucey  v.  Bowen, 
1  Biss.  81,  24  Fe'd.  Cas.  No.  14,107. 
Colo.— Zang  v.  Wyant,  25  Colo.  551, 
56  Pac.  565,  71  Am.  St.  Rep.  145.  Ga. 
Lane  v.  Harris,  16  Ga.  217.  111.— Har- 
per v.  Union  Mfg.  Co.,  100  111.  225. 
la.— Bayliss  v.  Swift,  40  Iowa  648. 
Kan.— Steffins  v.  Gurney,  61  Kan.  292, 
59  Pac.  725;  Hoyt  v.  Bunker,  50  Kan. 
574,  32  Pac.  126.  Me.— Flynn  v.  Amer- 
ican Banking  &  Trust  Co.,  104  Me.  141, 
69  Atl.  771;  Baxter  t>.  Moses,  77  Me. 
465,  1  Atl.  350,  52  Am.  Rep.  783.  Mo. 
McClaren  v.  Franciscus,  43  Mo.  452.. 
Neb. — Hastings  v.  Barnd,  55  Neb.  93, 
75  N.  W.  49;  State  v.  German  Sav. 
Bank,  50  Neb.  734,  70  N.  W.  221; 
Globe  Pub.  Co.  v.  State  Bank,  41  Neb. 
175,  59  N.  W.  683,  27  L.  R.  A.  854; 
Com.  Nat.  Bank  v.  Gibson,  37  Neb. 
750,  56  N.  W.  616.  N.  Y—  Handy  V. 
Draper,  89  N.  Y.  334  (express  provision 
of  statute  that  judgment  shall  be  first 
obtained  against  the  corporation). 
Ohio.— Barrick  v.  Gifford,  47  Ohio  St. 
180,  24  N.  E.  259.  Pa.— Appeal  of 
Means,  85  Pa.  75.  R.  I. — Allen  v.  Ar- 
nold, 18  R.  I.  809,  31  Atl.  268.  Wash. 
Wilson  v.  Book,  13  Wash.  676,  43  Pac. 
939. 

See,  however,  to  the  contrary, 
Young  v.  Rosenbaum,  39  Cal.  646;  Da-  | 


vidson  v.  Rankin,  34  Cal.  503;  Wol- 
verton  v.  George,  etc.,  Co.,  157  111. 
485,  42  N.  E.  49;  Culver  v.  Third  Nat. 
Bank,  64  111.  528. 

Statute  May  Regulate  Practice. — It 
is  undoubtedly  the  general  rule  that 
the  statutory  liability  of  stockholders 
cannot  be  enforced  in  equity  till  the 
assets  of  the  corporation  are  first  ex 
hausted.  The  statute  may,  however, 
regulate  the  practice,  so  as  to  provide 
for  the  enforcement  of  the  liability  in 
dependent  of  whether  there  are  as- 
sets applicable  to  the  payment  of  the 
creditor  or  not.  Booth  v.  Dear,  96 
Wis.  516,  71  N.  W.  816. 

Judgment  conclusive  unless  collu 
sion  is  shown  beween  the  plaintiff  and 
the  bank,  entered  into  for  the  purpose 
of  defrauding  the  stockholders.  Marsh 
v.  Burroughs,  1  Woods  463,  16  Fed. 
Cas.  No.  9,112;  Baines  v.  Babcock,  95 
Cal.  581,  27  Pac.  674,  30  Pac.  776,  29 
Am.  St.  Rep.  158;  Henry  v.  Elder,  63 
Ga.  347;  Glenn  v.  Williams,  60  Md. 
93;  Stephens  v.  Fox,  83  N.  Y.  313;  Mer- 
chants' Bank  v.  Chandler,  19  Wis.  434. 

Enforcing  Unpaid  Subscriptions. — 
That  the  same  general  rule  as  to  the 
prerequisite  of  a  judgment  against  the 
corporation  applies,  also,  as  a  condition 
precedent  to  a  suit  to  enforce  unpaid 
subscriptions,   see,  supra,  II,  B,   11,  d. 

89.  Colo.— Zang  v.  Wyant,  25  Colo. 
551,  56  Pac.  565,  71  Am.  St.  Eep.  145. 
la. — State  v.  Union  Stock  Yards  State 
Bank,  103  Iowa  549,  70  N.  W.  752, 
72  N.  W.  1076.  Wis.— Booth  v.  Dear, 
96  Wis.  516,  71  N.  W.  816.  See  also, 
supra,  II,  B,  11,  d. 

90.  Flash  v.  Conn.,  109  U.  S.  371, 
3  Sup.  Ct.  263,  27  L.  ed.  960;  Zang  v. 
Wyant,  25  Colo.  551,  56  Pac.  565,  71 
Am.   St.   Rep.   145. 

Corporation  Dissolved.— Where  a  cor- 
poration   is     dissolved,     or     an     action 
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the  liability  may  be  enforced  against  the  stockholders  without  the  re- 
quirement of  a  preliminary  judgment  against  the  corporation. 

7.  Non-Resident  Stockholders.  —  The  method  of  enforcing  the  lia- 
bility against  a  non-resident  stockholder  must,  as  a  rule,  conform  to 
the  procedure  of  the  forum  in  which  the  suit  or  action  is  brought.91 

8.  In  What  Courts.  —  The  courts  are  not  agreed  as  to  the  local  or 
transitory  character  of  the  remedies  to  enforce  the  individual  liability 
of  stockholders.  Where  the  remedy  is  by  a  bill  in  equity  for  the 
benefit  of  all  the  creditors,  and  the  amount  of  the  individual  liability 
has  not  been  ascertained,  it  is  held  by  some  courts  that  the  proceed- 
ings must  be  commenced  in  the  state  where  the  corporation  is  located.92 


against  it  is  no  longer  possible,  as  by 
the  appointment  of  a  receiver,  an  un- 
satisfied judgment  having  thus  become 
an  impossibility  as  a  condition  prece- 
dent, the  creditor  has  his  action  at 
once  against  the  stockholders  without 
the  necessity  of  an  attempt  first  to  re- 
cover the  debt  of  the  corporation. 
Shellington  v.  Howland,  53  N.  Y.  371. 
See  also,  Patterson  v.  Lynde,  112  111. 
196;  Hunting  v.  Blun,  143  N.  Y.  511, 
38  N.  E.  716;  Hardman  v.  Sage,  124 
N.  Y.  25,  26  N.  E.  354. 

91.  U.  S.— Covell  v.  Fowler,  144 
Fed.  535.  Mass.— Clark  v.  Knowle3, 
187  Mass.  35,  72  N.  E.  352.  Minn.— 
First  Nat.  Bk.  v.  Gustin,  etc.,  Min.  Co., 
42  Minn.  327,  44  N.  W.  198.  R.  I.— 
Hazlett  V.  Woodhead,  28  R.  I.  452,  67 
Atl.   736. 

"Where  the  statute  of  the  state  which 
creates  the  liability  also  expressly  pro- 
vides a  particular  remedy  for  its  en- 
forcement, it  has  been  held,  although 
with  some  strong  dissenting  opinions, 
that  the  remedy  can  be  pursued  only 
in  such  state,  and  that  no  remedy  lies 
in  a  foreign  jurisdiction.  U.  S. — Mid- 
dleton  Nat.  Bank  v.  Toledo,  etc.,  R., 
197  U.  S.  394,  25  Sup.  Ct.  462,  49  L. 
ed.  803.  Cal. — Russell  v.  Pacific  R.  Co., 
113  Cal.  258,  45  Pac.  323.  Mass.— Han- 
cock Nat.  Bank  v.  Ellis,  172  Mass. 
39,  51  N.  E.  207.  Mo.— Pfaff  v.  Gruen, 
92  Mo.  App.  560.  N.  Y. — Howarth  v. 
Angle,  162  N.  Y.  179,  56  N.  E.  489. 
Wis.— Finney  v.  Guy,  106  Wis.  256, 
82  N.  W.  595,  49  L.  R.  A.  486. 

92.  TJ.  S. — Fourth  Nat.  Bank  V. 
Francklm,  120  U.  S.  747,  7  Sup.  Ct. 
757,  30  L.  ed.  S25;  State  Nat.  Bank  v. 
Sayward,  91  Fed.  443,  33  C.  C.  A. 
564,  86  Fed.  45.  Mass.— Clark  v. 
Knowles,  187  Mass.  35,  72  N.  E.  352. 
N.  Y.— Marshall  v.  Sherman,  148  N.  Y. 
9,  42  N.  E.  419,  51  Am.  St.   Rep.  654; 
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Cleveland,  L.  &  W.  R.  Co.  V.  Kent, 
87  Hun  329,  34  N.  Y.  Supp.  427.  Pa. 
Bates  v.  Day,  198  Pa.  513,  48  Atl.  407, 
82  Am.  St.  "Rep.  821.  R.  I.— Miller  v. 
Smith,  26  R.  I.  146,  58  Atl.  634,  66  L. 
R.    A.   473. 

Jurisdiction  of  the  Corporation. — Or- 
dinarily the  bill  in  equity  cannot  be 
maintained  els<  here  than  in  the  state 
where  the  corporation  is  organized. 
There  must  be  jurisdiction  of  the  cor- 
poration as  well  as  of  the  stockhold- 
ers. Mass.  — Clark  v.  Knowles,  187 
Mass.  35,  72  N.  E.  352.  Pa.— Bates  V. 
Day,  198  Pa.  513,  48  Atl.  407,  82  Am. 
St.  Rep.  811.  R.  I.— Miller  v.  Smith, 
26  R.  I.  146,  58  Atl.  634. 

Foreign  State. — Lack  of  Necessary 
Parties. — A  foreign  state  will  not  give 
effect  to  the  statutory  remedy  of  the 
home  state  in  which  the  bank  is  lo- 
cated if  it  calls  for  a  remedy  which 
according  to  the  rules  of  practice  of 
the  forum  cannot  be  given  for  want 
of  jurisdiction  of  necessary  parties. 
Clark  v.  Knowles,  187  Mass.  35,  72  N. 
E.   352. 

Liabilities  To  Be  Ascertained  in 
Home  States. — Until  proceedings  have 
been  taken  in  the  state  of  the  domicile 
of  the  corporation  to  determine  the 
proportionate  liability  of  a  foreign 
stockholder,  the  courts  of  the  state 
of  such  stockholder's  residence  will 
not  entertain  a  bill  in  equity  to  en- 
force such  liability.  Only  in  the  state 
where  the  corporation  is  located  can 
its  obligations  be  ascertained  and  its 
assets  marshaled.  "There  will  usu- 
ally be  found  most  of  the  stockholders, 
and  only  there  can  their  mutual  rights 
and  obligations  be  adjusted.  It  is  not 
enough  that  one  creditor  sues  for  all 
who  may  choose  to  come  in.  There 
should  be  some  actual  representation  of 
the   body   of   creditors   in   the   prosecu- 
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Moreover,  regardless  of  the  form  of  the  remedy,  some  courts  hold  that 
the  individual  liability  is  not  contractural,  but  purely  statutory,  and, 
therefore,  cannot  be  enforced  outside  the  domicile  of  the  corporation.93 

View  That  the  Remedy  Is  Transitory.  —  The  greater  weight  of  authority, 
however,  holds  that  the  liability  is  in  its  nature  contractural,94  and, 
consequently  may  be  enforced  against  a  stockholder  in  other  jurisdic- 
tions.95 

Venue  Fixed  by  Statute.  —  The  statute  providing  the  remedy  may  also 
provide  that  the  proceedings  must  be  in  the  county  in  which  the  bank 
is  located.96 

9.  Enforcement  of  Judgment.  —  While  a  competent  judgment  must 
be  given  "full  faith  and  credit,"  in  another  state,97  an  order  of  a 


tion  of  the  suit,  which  will  insure  that 
the  contribution  enforced  by  the  suit 
shall  go  in  to  the  common  fund."  Mil- 
ler V.  Smith,  26  R.  I.  146,  58  Atl.  634, 
66   L.   R.   A.   473. 

Equities  Adjusted. — Suit  in  Foreign 
State. — In  Howarth  v.  Lombard,  175 
Mass.  570,  56  N.  E.  888,  49  L.  R.  A. 
301,  the  court  says:  "Most  of  the  cases 
in  which  creditors  of  foreign  corpora- 
tions have  been  refused  relief  in  this 
commonwealth  have  shown  rights  which, 
under  the  statutes  creating  them,  could 
not  properly  be  enforced  without  pro- 
ceedings in  the  foreign  state  whereby 
equities  could  be  adjusted. 
After  such  proceedings,  and  an  adjust- 
ment of  the  rights  and  liabilities  of  the 
corporation,  of  creditors,  and  of  stock- 
holders, collection  can  be  made  from 
stockholders  wherever  they  are  found." 

93.  N.  H—  Crippen  v.  Laighton,  69 
N.  H.  540,  44  Atl.  538,  76  Am.  St.  Rep. 
192;  Rice  v.  Merrimack  Hosiery  Co., 
56  N.  H.  114.  N.  Y.— Marshall  v. 
Sherman,  148  N  Y.  9,  42  N.  E.  419, 
51  Am.  St.  Rep.  654.  R.  I.— Hancock 
Nat.  Bank  v.  Farnum,  20  R.  I.  466,  40 
Atl.  341;  Savles  v.  Bates,  15  R.  I. 
342,   5   Atl.   497. 

See,  however,  Hancock  Nat.  Bank  v. 
Farnum,  176  U.  S.  640,  20  Sup.  Ct. 
506,  44   L.   ed.   619. 

View  That  Liability  Is  Not  Con- 
tractual.— "'The  statute  imposes  the 
stockholders'  liability  upon  grounds  of 
equity  and  public  policy.  .  .  .  We 
are  aware  that  the  greater  number  of 
cases  call  the  liability  a  contract, 
.  but  we  think  it  more  accu- 
rate to  say  that  the  liability  is  a  stat- 
utory liability,  simply  incidental  to  the 
ownership  of  stock,  than  to  say  it  is 
a   contract.'  "      Crippen    v.    Laighton, 


69  N.  H.  540,  44  Atl.  538,  76  Am.  St. 
Rep.   192. 

94.  U.  S.— Whitman  v.  Oxford  Nat. 
Bank,  176  U.  S.  559,  20  Sup.  Ct.  477, 
44  L.  ed.  587;  Concord  First  Nat.  Bank 
v.  Hawkins,  174  U.  S.  364,  19  Sup. 
Ct.  739,  43  L.  ed.  1007;  Richmond  v. 
Irons,  121  U.  S.  27,  7  Sup.  Ct.  788,  30 
L.  ed.  864.  Colo. — Adams  v.  Clark, 
36  Colo.  65,  85  Pac.  642.  Mass.— Broad- 
way Nat.  Bank  v.  Baker,  176  Mass. 
294,  57  N.  E.  603.  Mich.  —  Western 
Nat.  Bank  v.  Lawrence,  117  Mich.  669, 
76  N.  W.  105.  Minn.— First  Nat.  Bank 
v.  Gustin  Mining  Co.,  42  Minn.  327, 
44  N.  W.  198. 

95.  TJ.  S.— Whitman  v.  Oxford  Nat. 
Bank,  176  TJ.  S.  559,  20  Sup.  Ct.  477, 
44  L.  ed.  587;  Huntington  v.  Attrill,  146 
U.  S.  657,  13  Sup.  Ct.  224,  36  L.  ed. 
1123;  Dennick  v.  Central  R.  Co.,  103  U. 
S.  11,  26  L.  ed.  439.  Kan.— Howell  v. 
Manglesdorf,  33  Kan.  194,  5  Pac.  759. 
Mo. — Hodgson  v.  Cheever,  8  Mo.  App 
318.  Pa— Cushing  v.  Perot,  175  Pa.  66, 
34  Atl.   447,   52   Am.   St.   Rep.   835. 

A  Primary  Obligation. — TJ.  S. — Whit- 
man v.  Oxford  Nat.  Bank,  176  U.  S. 
559,  20  Sup.  Ct.  477,  44  L.  ed.  587; 
Flash  v.  Conn,  109  U.  S.  371,  3  Sup. 
Ct.  263,  27  L.  ed.  966.  Ark.— Lanigan 
v.  North,  69  Ark.  62,  63  S.  W.  62.  Md. 
First  Nat.  Bank  v.  Price,  33  Md.  487. 
Mass. — Hancock  Nat.  Bank  v.  Ellis,  172 
Mass.  39,  51  N.  E.  207,  70  Am.  St. 
Rep.  232.  N.  Y.— Lowery  v.  Inman, 
46  N.  Y.   119. 

See,  however,  Woods  v.  Wicks,  7  Lea 
(Tenn.)   40. 

96.  Appeal  of  Means,  85  Pa.  75. 

97.  Hancock  Nat.  Bank  v.  Farnum, 
76  U.  S.  640,  20  Sup.  Ct.  506,  44  L.  ed. 
619,  reversing  20  R.  I.  466,  40  Atl.  341. 
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court  directing  stockholders  to  pay  an  assessment,  is  not  enforceable 
as  a  judgment  in  the  courts  of  a  foreign  state.88 

10.  Jurisdiction  in  Connection  With  Receivers.  —  Where  a  court 
appoints  a  receiver  to  take  charge  of  the  affairs  of  an  insolvent  bank, 
it  has  jurisdiction  to  determine  ex  parte  the  question  of  the  necessity 
of  enforcing  the  liability  of  the  stockholders,"  also  to  levy  assessments 
against  them.1 

National  Banks.  —  Keceivers  of  national  banks  may  sue  in  the 
federal  courts  to  enforce  the  personal  liability  of  a  stockholder  under 
the  act  of  June  3,  1864,  without  regard  to  the  locality  of  their  personal 
citizenship  ;2  and  an  action  by  a  citizen  of  another  state  to  enforce  the 
liability  of  stockholders  when  the  bank  has  gone  into  voluntary  liqui- 
dation, is  properly  brought  in  the  federal  circuit  court,  under  the 
act  of  June  30,  1876.3 

11.  Parties.  —  a.  In  General.  —  The  cases  seem  to  be  in  hopeless 
confusion  regarding  the  rules  governing  parties  in  suits  for  the  en- 
forcement of  the  statutory  liability  of  shareholders,  due  to  the  varying 
opinions  as  to  the  nature  of  such  suits,  as  previously  shown.4  The 
larger  number  of  cases,  however,  hold  that  the  creditors  are  the  proper 
parties  plaintiff,  since  the  fund  is  exclusively  for  their  benefit  and 
constitutes  no  part  of  the  assets  of  the  corporation,5  and  that  unless 
the  statute  confers  the  right,  neither  the  receiver  nor  assignee  can 
maintain  the  action.6 

b.  Suits  by  Creditors.  —  Where  the  suit  is  in  the  nature  of  a  cred- 
itor's  bill,  the  most  satisfactory  rule  would  seem  to  be  that  any  one 
or  more  creditors  may  sue  for  the  benefit  of  all  the  creditors.7    It  has 


98.  Hunt  v.  Whewell,  122  Wis.  33, 
99   N.   W.   599. 

99.  Foster  v.  Row,  120  Mich.  1,  79 
N.   W.  696. 

1.  Covell  v.  Fowler,  144  Fed.  535. 

A  receiver  appointed  under  the  gen- 
eral powers  of  a  court  cannot,  how- 
ever, maintain  an  action  in  another 
state  against  a  non-resident  stockhold- 
er for  the  amount  levied  against  him, 
such  stockholder  not  being  a  party  to 
the  proceedings  in  which  the  assess- 
ment was  made.  Wigton  v.  Bosler,  102 
Fed.    70,   construing   Iowa   statute. 

Jurisdiction  extends  to  nonresident 
stockholders'  real  property  in  a  state 
where  statute  gives  a  lien  on  such  prop- 
erty of  stockholders.  Wiswell  v.  Starr, 
50  Me.  381. 

Notice  to  Nonresident  Stockholder 
Necessary. — Hazlett  v.  Woodhead,  27 
R.  I.  506,  63  Atl.  952. 

2.  Kennedy  v.  Gibson,  8  Wall.  (U. 
S.)   498,  19  L.  ed.  476. 

3.  George  v.  Wallace,  135  Fed.  286, 
68  C.  C.  A.  40,  affirmed,  Wyman  v.  Wal- 
lace, 201  U.  S.  230,  26  Sup.  Ct.  495, 
50   L.   ed.   738. 
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4.  See  supra,  II. 

5.  U.  S.— Terry  v.  Little,  101  U.  S. 
216,  25  L.  ed.  864;  Hornor  v.  Henning, 
93  U.  S.  228,  23  L.  ed.  879;  Pollard  v. 
Bailey,  20  Wall.  520,  22  L.  ed.  376; 
New  Hampshire  Sav.  Bank  v.  Richey, 
121  Fed.  956,  58  C.  C.  A.  294.  Colo. 
Zang  v.  Wyant,  25  Colo.  551,  56  Pac. 
565.  111.— Wincock  v.  Turpin,  96  111. 
135.  N.  Y.— Farnsworth  v.  Wood,  91 
N.  Y.  308;  Pfohl  v.  Simpson,  74  N.  Y. 
137;  Griffith  v.  Mangam,  73  N.  Y.  611. 
Ohio.— Umsted  v.  Buskirk,  17  Ohio  St. 
113;  Wright  v.  McCormack,  17  Ohio 
St.  86. 

And    see    cases    in   following    note. 

6.  Ala. — Smith  v.  Huckabee,  53  Ala. 
191.  Ind. — Runner  v.  Dwiggins,  147 
Ind.  238,  46  N.  E.  580,  36  L.  R.  A. 
645.  Mo. — Liberty,  etc.,  Assn.  v.  Wat- 
kins,  70  Mo.  13.  Utah. — Steinke  v. 
Loofbourow,  17  Utah  252,  54  Pac.  120. 

And  see  cases  in  preceding  note. 

7.  Colo. — Adams  v.  Clark,  36  Colo. 
65,  85  Pac.  642.  Neb. — Hastings  v. 
Barnd,  55  Neb.  93,  75  N.  W.  49.  N.  Y. 
Hirshfield  v.  Bopp,  39  App.  Div.  613,  57 
N.  Y.  Supp.  699.    Wis. — Finney  v.  Guy, 
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been  held,  however,  that  a  single  creditor,8  or  several  creditors,9  may 
maintain  an  action  independently  of  other  creditors,  although  the 
inequitable  character  of  such  suits  has  been  reproved.10  As  to  parties 
defendant,  the  prevailing  view  is  that  the  suit  should  be  brought 
against  all  the  stockholders  within  the  jurisdiction  of  the  court.11  Some 
cases  moreover  hold  that  the  bank  also,  in  addition  to  all  the  stock- 
holders, should  be  made  a  defendant.12 

c.  Stockholder's  Conditional  Right  To  Sue.  —  Where  under  the 
statutes  a  receiver  has  primarily  the  exclusive  right  to  sue,  it  has  been 
held  that  a  stockholder  cannot  maintain  an  action  without  obtaining 


106  Wis.  256,  82  N.  W.  595,  49  L.  R. 
A.  486;  Booth  v.  Dear,  96  Wis.  516, 
71  N.   W.  816. 

8.  Ga.—  Harrell  v.  Blount,  112  Ga. 
711,  38  S.  E.  56;  Fouche  v.  Merchants' 
Nat.  Bank,  110  Ga.  827,  36  S.  E.  256. 
Kan.— Ball  v.  Reese,  58  Kan.  614,  50 
Pac.  875.  N.  Y.— Bank  of  Poughkeep- 
sie  v.  Ibbotson,  24  Wend.  473. 

Consolidating  Suits. — Pending  an  ac- 
tion by  the  attorney  general  to  for- 
feit the  charter  of  a  bank  for  failing 
to  comply  with  the  state  laws,  a  cred- 
itor may  proceed  by  separate  action 
to  enforce  the  stockholder's  statutory 
liability,  or  he  may  with  consent  of  the 
attorney  general  and  by  leave  of  the 
court,  intervene,  and  the  two  suits  be 
consolidated.  State  v.  Merchants' 
Bank  of  Lake  City,  67  Minn.  506,  70 
N.  W.  803. 

9.  Thompson  v.  Reno  Sav.  Bank,  19 
Nev.  103,  7  Pac.  68;  Merchants'  Bank 
V.  Chandler,  19  Wis.  434;  Cleveland  V. 
Marine   Bank,  17  Wis.  545. 

Two  or  more  creditors  may  proceed 
concurrently  against  a  stockholder,  and 
the  pendency  of  the  proceedings  by 
one  creditor  is  no  bar  to  that  of  an- 
other, but  the  stockholder  will  not  bo 
required  to  make  more  than  one  pay- 
ment to  discharge  his  liability.  Buist 
V.  Citizens'  Sav.  Bank,  4  Kan.  App. 
700,  46  Pac.  718. 

10.  Unjust  to  Other  Creditors.— "A 
method  which  would  allow  a  single 
creditor  to  maintain  an  action  at  law 
against  one  or  more  of  the  stockhold- 
ers for  his  own  benefit  would  be  so 
unjust  to  other  creditors,  and  might 
result  in  such  annoyance  to  the  stock- 
holders, that  only  positive  language 
would  justify  the  courts  in  holding 
that  the  liability  might  be  thus  en- 
forced."      Wilson   v.   Book,    13    Wash. 


676,  43  Pac.  939;  quoted  and  affirmed 
in  Elson  v.  Wright,  134  Iowa  634,  112 
N.   W.  105. 

11.  Minn. — Arthur  v.  Willius,  44 
Minn.  409,  46  N.  W.  851.  Neb.— Pick- 
ering v.  Hastings,  56  Neb.  201,  76  N. 
W.  587.  N.  H.  — Crippen  v.  Laighton, 
69  N.  H.  540,  44  Atl.  538,  76  Am.  St. 
Rep.  192.  N.  Y. — Hagmayer  v.  Alten, 
41  App.  Div.  487,  58  N.  Y.  Supp.  684. 

All  the  stockholders,  unless  for  some 
sufficient  reason  they  cannot  be  brought 
before  the  court,  must  be  joined  as  de- 
fendants with  the  corporation,  unless 
it  Has  been  dissolved  or  its  assets  have 
been  exhausted,  so  that  there  is  no 
property  in  the  proceedings  for  the 
benefit  of  creditors.  Sleeper  v.  Good- 
win, 67  Wis.  577,  31  N.  W.  335. 

Assessment.  —  Notice  to  All.  —  In 
North  Carolina  it  is  held  that  in  a 
creditors'  bill  the  court  may  ascertain 
the  amount  for  which  each  stockholder 
shall  be  held  liable.  Notice  may  then 
be  issued  to  each  stockholder  to  show 
cause  why  the  assessment  should  not 
be  enforced.  Smathers  v.  Western 
Carolina  Bank,  135  N.  C.  410,  47  S. 
E.    893. 

12.  The  corporation  itself  must  be 
joined,  and  thus  the  whole  liability  of 
the  corporation  is  apportioned  among 
the  solvent  stockholders,  who  can  be 
reached  by  process  of  the  court,  and  by 
the  decree  each  stockholder  is  com- 
pelled to  pay  his  proportionate  share  of 
the  debts.  Thus,  in  one  suit,  the  affairs 
of  the  corporation  are  practically  wound 
up.  Crippen  v.  Laighton,  69  N.  H.  540, 
44  Atl.  538;  Rice  V.  Merrimack  Hosiery 
Co.,  56  N.  H.  114,  128;  Hadley  v.  Rus- 
sell, 40  N.  H.  109.  See  also  Sleeper  v. 
Goodwin,  67  Wis.  577,  31  N.  W.  335. 
See,  however,  Nolan  v.  Hazen,  44  Minn. 
478,  47  N.  W.  155. 


Vol.  IV 


28 


BANKS  AND  BANKING 


leave  of  the  court  upon  showing  the  failure  or  neglect  of  the  receiver 
to  sue.13 

d.  Suits  By  Receivers.  —  In  a  number  of  jurisdictions  the  cumbrous 
procedure  of  creditors'  suits  is  done  away  with  by  permitting  the 
receiver  or  assignee  to  bring  the  suit.14  When  the  receiver  is  authorized 
to  maintain  suit,  he  may  sue  at  law,16  or  in  equity,16  according  to  the 
local  mode  of  procedure. 

Ex  Parte  Assessment.  —  Under  a  subsequent  right  of  a  stockholder 
to  take  issue  upon  his  liability  when  sued,  an  assessment  may  be  made 
ex  parte  by  the  court,  and  the  receiver  may  thereupon  sue.17 

e.  National  Banks.  —  The  federal  statute  provides,  in  connection 
with  the  voluntary  liquidation  of  national  banks,  that  the  individual 
liability  of  the  shareholders  may  be  enforced  by  any  creditor,  by  bill 
in  equity,  in  the  nature  of  a  creditor's  bill,  brought  by  such  creditor 
on  behalf  of  himself  and  of  all  other  creditors. 18  Under  the  statute 
authorizing  the  comptroller  of  the  currency  to  appoint  a  receiver  to 
wind  up  the  affairs  of  an  insolvent  bank,19  it  is  expressly  provided 
that  such  receiver  may  enforce  the  individual  liability.20 


13.  Anderson  v.  Seymour,  70  Minn. 
358,  73  N.  W.  171. 

Statutory  Provision. — The  statutes 
sometimes  provide  that  no  action  by 
any  creditor  against  any  stockholder 
for  the  recovery  of  the  stockholder 's 
liability  shall  be  maintained  unless  it 
shall  appear  to  the  satisfaction  of  the 
court  that  the  receiver  has  failed  to 
commence  action.  See  the  various  stat- 
utes. 

14.  Watterson  v.  Masterson,  15 
Wash.  511,  46  Pac.  1041.  Consult  the 
various   statutes. 

If  the  stockholders'  liability  is  a 
fund  for  the  debts  of  the  bank,  the 
receiver  maj  sue  (State  v.  Union  Stock 
Yards  State  Bank,  103  Iowa  549,  70 
N.  W.  752,  72  N.  W.  1076);  and  it  is 
sometimes  provided  by  statute,  that 
upon  the  clpsing  of  a  bank,  where  the 
assets  are  insufficient,  it  shall  be  the 
duty  of  the  receiver  to  immediately 
institute  proper  proceedings  for  the 
collection  of  the  liability  of  the  stock- 
holders. 

15.  Moore  v.  Kipley,  106  Ga.  556,  32 
S.  E.  647. 

National  Bank. — The  liability  of  a 
stockholder  of  an  insolvent  national 
bank  may  be  enforced  by  the  receiver 
in  an  action  at  law.  Keyser  v.  Hitz, 
133  U.  S.  13S,  10  Sup.  Ct.  290,  33  L.  ed. 
531. 

16.  Wilson  v.  Book,  13  Wash.  676, 
43  Pac.  939. 

17.  State  v.  Union  Stock  Yards  State 


Bank,  103   Iowa  549,  70  N.  W.   752,   72 
N.  W.  1076. 

18.  Rev.  St.,  §5151,  Act  of  June  30, 
1876. 

Cumulative  and  not  exclusive.  King 
V.  Pomeroy,  121  Fed.  287,  58  C.  C.  A. 
209.  See,  however,  Williamson  v. 
American  Bank,  115  Fed.  793,  52  C. 
C.  A.  1. 

A  receiver  appointed  by  the  court 
may  sue.  King  v.  Pomeroy,  121  Fed. 
287,  58  C.  C.  A.  209.  ' 

19.  U.  S.  Rev.  St.,   §5234. 

20.  U.  S.  Rev.  St.,  §5234;  Thompson 
v.  German  Ins.  Co.,  76  Fed.  892  (suit 
may  be  barred  by  statute  of  limita- 
tions); Foster  v.  Row,  120  Mich.  1,  79 
N.  W.  696,  77  Am.  St.  Rep.  565. 

Assessment  by  Comptroller. — A  rat- 
able assessment  upon  the  stockholders 
must  first,  however,  be  made  by  the 
comptroller  of  the  currency,  since  his 
decision  as  to  the  necessity  of  the  suit 
against  the  stockholders  is  a  prere- 
quisite to  the  receiver's  action.  Ken- 
nedy v.  Gibson,  8  Wall.  (U.  S.)  498, 
19  L.  ed.  476. 

Deceased  Stockholder. — The  receiv- 
er's suit  may  be  brought  against  the 
personal  representatives  of  a  deceased 
stockholder.  Parker  v.  Robinson,  71 
Fed.  256,  18  C.  C.  A.  36;  Brown  v.  FA. 
lis,  103  Fed.  834;  Baker  v.  Beach,  85 
Fed.  836;  Davis  v.  Weed,  44  Conn.  569, 
'7  Fed.  Cas.  No.  3,658. 

Distributees. — If  the  estate  has  been 
distributed,    the    suit    may   be    brought 
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f.  Suits  Against  Foreign  Stockholders.  —  When  suits  are  permis- 
sible against  a  stockholder  or  stockholders  in  foreign  jurisdictions,21 
the  question  of  necessary  or  proper  parties  depends  upon  the  form  of 
the  remedy  invoked  and  upon  the  procedure  of  the  foreign  forum.22 
As  previously  shown,  if  the  proceedings  are  in  equity,  the  bill,  as  a 
rule,  must  be  filed  for  the  benefit  of  all  the  creditors,  and  against  the 
'corporation  and  all  the  stockholders.23  Consequently,  the  foreign  juris- 
diction may  refuse  to  entertain  a  suit  in  equity  by  some  creditors  of 
the  corporation  against  a  sole  resident  stockholder.24  Where,  how- 
ever, a  receiver  has  been  appointed  in  the  domestic  state,  he  may 
also  be  permitted,  by  comity,  to  maintain  an  action  in  a  foreign 
state.25 

12.  Pleading1. —  a.  In  General.  —  In  an  action  by  a  creditor,  the 
declaration  or  complaint  should  allege  that  the  plaintiff  is  a  cred- 
itor,20 that  he  sues  on  behalf  of  himself  and  all  other  creditors,27  and 
that  the  defendants  are  stockholders  who  are  liable  under  the  statute.2" 


against  the  distributees.  Matteson  v. 
Dent,  176  U.  S.  521,  20  Sup.  Ct.  419, 
44  L.  ed.  571. 

21.  See  supra,  II,  B,  7. 

22.  See,  in  general:  U.  S. — Me- 
chanics' Sav.  Bank  v.  Fidelity  Trust 
&  Safe  Dep.  Co.,  87  Fed.  113.  Cal. 
Ferguson  v.  Sherman,  116  Cal.  169,  47 
Pac.  1023.  Mo. — Guerney  v.  Moore,  131 
Mo.  650,  32  S.  W.  1132.  E.  I.— Miller 
v.  Smith,  26  K.  I.  146,  58  Atl.  634. 

23.  Supra,  II,  B,  2. 

24.  U.  S  —  Fourth  Nat.  Bank  v. 
Francklyn,  120  U.  S.  747,  7  Sup.  Ct. 
757,  30  L.  ed.  825;  Terry  v.  Little,  101 
U.  S.  216,  25  L.  ed.  864;  State  Nat. 
Bank  v.  Sayward,  86  Fed.  45,  91  Fed. 
443,  33  C.  C.  A.  564.  111.— Tuttle  v. 
National  Bank,  161  111.  497,  44  N.  E. 
9S4,  34  L.  E.  A.  750.  Mass.— Bank  of 
North  America  v.  Rindge,  154  Mass. 
203, '27  N.  E.  1015,  26  Am.  St.  Rep. 
240,  13  L.  R.  A.  56.  Pa.— Bates  v. 
Day.  198  Pa.  513,  48  Atl.  407,  82  Am. 
St.  Rep.  811.  R.  L— Miller  v.  Smith, 
26  R.  I.  146,  58  Atl.  634.  Wis.— Fin- 
ney v.  Guy,  106  Wis.  256,  82  N.  W. 
595,  49  L.  R.  A.  486. 

Suits  Against  Single  Stockholders. 
Some  foreign  jurisdictions,  however, 
have  permitted  suits  against  a  single 
stockholder,  such  decisions  being  based 
upon  the  nature  of  the  liability  of 
stockholders  in  the  domicil  of  the  cor- 
poration. Thus  an  action  at  law  may 
be  maintained,  it  is  held,  against  one  or 
more  of  the  stockholders,  wherever 
jurisdiction  of  their  persons  may  be 
obtained.  IT.  S. — Flash  v.  Conn,  109 
U.    S.    371,   3    Sup.   Ct.    263,   27   L.   ed. 


966.  Cal. — Ferguson  v.  Sherman,  116 
Cal.  169,  47  Pac.  1023.  Conn.— Paine 
V.  Stewart,  33  Conn.  516.  Kan. — Hoyt 
v.  Bunker,  50  Kan.  574,  32  Pac.  126. 
Mo. — Bagley  v.  Tyler,  43  Mo.  App.  195. 

25.  IT.  S. — Sheaf  e  V.  Larimer,  79 
Fed.  921.  Ark.— Lanigan  v.  North,  69 
Ark.  62,  63  S.  W.  62.  Mass.— Broadway 
Nat.  Bank  v.  Baker,  176  Mass.  234,  57 
N.  E.  603;  Hancock  Nat.  Bank  v.  Ellis, 
172  Mass.  39,  51  N.  E.  207.  Pa.— dish- 
ing v.  Perot,  175  Pa.  66,  34  Atl.  447. 
Vt.— King  v.  Cochran,  72  Vt.  107,  47 
Atl.  394.  Wash.— Wilson  v.  Book,  13 
Wash.  676,  43  Pac.  939. 

26.  Booth  v.  Dear,  96  Wis.  516,  71 
N.  W.  816. 

27.  Booth  v.  Dear,  96  Wis.  516,  71 
N.   W.  816. 

28.  Booth  v.  Dear,  96  Wis.  516,  71 
N.  W.  816. 

Demurrer. — Objection  to  misjoinder 
or  non-joinder  of  parties  defendant  may 
be  taken  by  demurrer  or  answer. 
Leucke  v.  Tredway,  45  Mo.  App.  507. 

Demurrer  for  Multifariousness. — For 
a  form  of  demurrer  to  an  alleged  multi- 
farious bill.  See  Henderson  v.  Hall,  134 
Ala.  455,  32  So.  840. 

Plea.— Adequate  Remedy  at  Law. 
The  defense  to  a  bill  in  equity  that 
there  is  an  adequate  remedy  at  law 
must  be  pleaded,  otherwise  it  cannot 
be  made  on  appeal.  Leucke  v.  Tred- 
way, 45  Mo.   App.  507. 

Sufficiency. — For  petitions  or  com- 
plaints held  sufficient,  see  the  follow- 
ing cases:  IT.  S— Nead  v.  Wall,  70 
Fed.  806;  Welles  v.  Stout,  38  Fed.  67. 
Cal. — O'Connor    V.    Witherby,    111    Cal. 
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The  dates  when  the  debts  were  contracted  should  be  alleged,29  as, 
likewise,  the  time  when  the  defendants  became  stockholders.30  It  has 
also  been  held  that  a  creditor's  bill  should  allege  that  the  fund  owed 
by  the  stockholders  is  a  trust  fund  for  the  benefit  of  the  creditors,31 
and  where  the  stockholders  are  liable  proportionately  to  the  extent 
of  their  shares,  the  amounts  of  the  debts  should  be  shown,  and  also 
the  number  of  shares  that  the  defendant  owns.32  It  is  not  necessary, 
however,  to  allege  that  the  defendant  has  property  out  of  which  execu- 
tion may  be  satisfied.33 

b.  Secondary  Liability.  —  Where  the  stockholder's  liability  is  but 
secondary,  there  should  be  an  allegation  of  the  bank's  insolvency,34 
and  of  compliance  with  the  conditions  precedent  to  the  bringing  of 
the  action.35 

c.  Foreign  Stockholders.  —  "Where  judicial  proceedings  in  the  home 
state  have  established  the  liability,  a  complaint  filed  against  foreign 
stockholders  must  allege  that  such  stockholders  had  due  notice  of  such 
proceedings.36 

National  Banks.  —  In  a  suit  brought  to  enforce  the  liability  under 
the  national  banking  act,  no  allegation  is  required  in  the  complaint 
that  the  assessment  made  by  the  comptroller  was  necessary.37 


623,  44  Pae.  227.  Ga. — Moore  v.  Rip- 
ley, 106  Ga.  556,  32  S.  E.  647.  Kan. 
Sterne  V.  Atherton,  7  Kan.  App.  20,  51 
Pae.  791.  N.  Y. — Persons  v.  Gardner, 
42  App.  Div.  490,  56  N.  T.  Supp.  822, 
20  Misc.  663,  59  N.  Y.  Supp.  463. 

Suit  for  Unpaid  Subscription.— For 
an  outline  of  a  petition  in  the  nature 
of  a  bill  in  equity  against  two  stock- 
holders to  charge  them  for  unpaid  sub- 
scriptions, see  Leucke  V.  Tredway,  45 
Mo.  App.  507. 

Form  of  Bill. — Statutory  Liability. 
For  a  form  of  a  bill  or  petition  by  the 
creditor  of  a  banking  corporation  filed 
in  behalf  of  all  the  creditors  against 
the  stockholders  upon  their  statutory 
liability,  see  Abb.  Forms  of  PI.,  Vol. 
II,  p.  1052. 

29.  Richardson  v.  Boot,  18  Colo.  App. 
140,  70  Pae.  454;  Smathers  v.  Western 
Carolina  Bank,  135  N.  C.  410,  47  S.  E. 
893. 

30.  Smathers  v.  "Western  Carolina 
Bank,  135  N.  C.  410,  47   S.  E.  893. 

31.  Wood  v.  Dummer,  3  Mason  308, 
30  Fed.  Cas.  No.  17,944. 

32.  Richardson  v.  Boot,  18  Colo. 
App.   140,  70  Pae.  454. 

33.  Wheatley  v.  Glover,  125  Ga.  710, 
54  S.  E.  626. 

34.  Dickason  v.  Grafton  Sav.  Bank 
Co.,  27  Ohio  C.  C.  357. 

35.  Hirshfeld  v.  Bopp,  145  N.  Y.  84, 
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39  N.  E.  817;  Hirshfeld  v.  Kursheedt, 
81  Hun  555,  30  N.  Y.  Supp  1023. 

Facts  Excusing  Performance.  —  A 
creditor  of  a  domestic  banking  corpor- 
ation, "seeking  to  charge  a  stockholder 
under  the  statute  is  bound  to  allege, 
and  on  the  trial  prove,  all  the  facts 
upon  which  the  liability  depends.  He 
must-  aver  the  performance  of  condi- 
tion precedent,  or  set  forth  facts 
which  in  law  excuse  their  perform- 
ance." Hirshfeld  v.  Bopp,  145  N.  Y. 
84,  39  N.  E.  817. 

36.  Hazlett  v.  Woodhead,  27  R.  I. 
506,  63  Atl.  952;  Hazlett  v.  Mercantile 
Trust  Co.,  Id.;  Hazlett  v.  Provident 
Mut.  Inv.  Co.,  Id. 

Pleading  Foreign  Statute.  —  Where 
the  action  is  brought  in  a  foreign  juris- 
diction, the  statute  under  which  the 
liability  is  alleged  must  be  pleaded. 
Salt  Lake,  etc.  V.  Hendrickson,  40  N. 
J.  L.  52.  And  see  Rice  v.  Merrimack 
Hosiery  Co.,  56  N.  H.  114. 

Form. — For  an  illustration  of  plead- 
ing a  foreign  statute  see  Leucke  v. 
Tredway,  45  Mo.  App.  507. 

Federal  Courts.— A  state  statute  need 
not,  however,  be  pleaded  in  a  federal 
court,  since  judicial  notice  is  taken  in 
such  courts  of  all  the  state  statutes. 
Fourth  Nat.  Bank  V.  Francklyn,  120  U. 
S.  747,  7  Sup.  Ct.  757,  30  L.  ed.  825. 

37.  Young  v.  Wempe,  46  Fed.  354; 
O'Connor  v.  Whiterby,  111  Cal.  523, 
44  Pae.  227. 
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13.  Limitations  of  Actions.  —  a.  Actions  to  Enforce  Subscriptions. 
Unless  the  statute  specifies  the  time  when  the  capital  stock  shall  be 
paid  in,38  the  contract  of  subscription  is  generally  regarded  as  an 
agreement  to  pay  whenever  the  money  may  be  required,  and,  as  long 
as  the  bank  is  solvent,  the  obligation  to  pay  is  not  barred  by  the 
fact  that  a  call  is  not  made  within  the  statutory  period  of  the  limita- 
tion of  actions.39  It  has,  however,  been  held,  on  the  other  hand,  that 
if  no  demand  is  made  within  a  reasonable  time,  the  right  to  enforce 
the  payment  may  be  lost.40  It  is  held  in  a  number  of  cases,  more- 
over, that  the  statute  begins  to  run  from  the  time  a  call  is  made.41 
Under  the  doctrine  tliat  unpaid  subscriptions  constitute  a  trust  fund 
for  the  benefit  of  creditors,42  it  has  been  held  that  even  though  the 
bank's  action  may  be  barred  by  the  statute,  nevertheless  the  creditors 
of  an  insolvent  bank  do  not  thereby  lose  their  right  of  action.43 


38.  Consult  the  local  statutes. 

National  Banks. — The  national  bank- 
ing act  requires  fifty  per  cent,  of  the 
capital  stock  to  be  paid  before  begin- 
ning business,  and  ten  per  cent,  of  the 
balance  is  to  be  paid  monthly.  Rev. 
St.,   §5140. 

39.  U.  S.— Hill  v.  Merchants'  Mut. 
Ins.  Co.,  134  U.  S.  515,  10  Sup.  Ct.  589, 
33  L.  ed.  994;  Hawkins  v.  Glenn,  131 
U.  S.  319,  9  Sup.  Ct.  739,  33  L.  ed. 
184;  Scovill  v.  Thayer,  105  U.  S.  143, 
26  L.  ed.  968;  Hatch  v.  Dana,  101  U. 
S.  200,  25  L.  ed.  8S5.  Ala.— Glenn  v. 
Semple,  80  Ala.  159.  Cal. — Union  Sav. 
Bank  v.  Leiter,  145  Cal.  696,  79  Pac. 
441;  Harmon  v.  Page,  62  Cal.  448. 
Kan. — "West  v.  Topeka  Sav.  Bank,  66 
Kan.  524,  72  Pac.  252.  Miss.  — Payne 
v.  Bullard,  23  Miss.  88.  Neb.— Fitz- 
gerald Estate  v.  Union  Sav.  Bank,  65 
Neb.  97,  90  N.  W.  994;  Ingwersen  v. 
Edgecombe,  42  Neb.  740,  60  N.  W. 
1032.  Nev. — Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  103,  7  Pac.  68.  N.  Y. 
Williams  v.  Taylor,  120  N.  Y.  244,  24 
N.  E.  288.  Utah.— Crofoot  v.  Thatcher, 
19  Utah  212,  57  Pac.  171;  Ogden  Clay 
Co.  v.  Harvey,  9  Utah  497,  35  Pac. 
S10.  Va  —  Gold  v.  Paynter,  101  Va. 
714,  44   S.   E.   920. 

40.  Great  Western  Tel.  Co.  v.  Pur 
dy,  83  Iowa  430,  50  N.  W.  45;  Pitts- 
burgh,  etc.,  Co.   V.   Graham,   36   Pa.   77. 

Laches. — In  the  case  of  Gilmore  v. 
Bank  of  Cincinnati,  8  Ohio,  62  a  suit 
to  enforce  the  payment  of  unpaid  sub- 
scriptions, it  was  held  that  lapse  of 
time  precludes  creditors  of  broken 
banks  from  coming  into  equity  to  en- 
force rights,  which,  if  freshly  pursued, 
would  be  available. 

Date  of  Insolvency. — In  Franklin  Sav. 


Bank  v.  Bridges,  20  Pa.  W.  N.  C.  43, 
8  Atl.  611,  it  was  held  that  where  the 
assignee  of  the  bank  brought  suit 
against  the  stockholders  to  recover  un- 
paid subscriptions  he  was  barred  by 
the  statute  of  limitations,  the  statute 
having  begun  to  run  from  the  date 
of  the  assignment. 

41.  U.  S—  Glenn  v.  Marbury,  145  U. 
S.  499,  12  Sup.  Ct.  914,  36  L.  ed.  790; 
Glenn  v.  Liggett,  135  U.  S.  533,  10 
Sup.  Ct.  867,  34  L.  ed.  262;  Hawkins 
v.  Glenn,  131  U.  S.  319,  9  Sup.  Ct. 
739,  33  L.  ed.  184;  Priest  v.  Glenn, 
51  Fed.  400,  2  C.  C.  A.  305.  Ala.— 
Harris  v.  Gateway  Land  Co.,  128  Ala. 
652,  29  So.  611;  Semple  v.  Glenn,  91 
Ala.  245,  6  So.  46,  9  So.  265,  24  Am. 
St.  Rep.  894;  Glenn  v.  Semple,  80  Ala. 
159,  60  Am.  Rep.  92.  111.— Great  Wes- 
tern Tel.  Co.  v.  Gray,  122  111.  630, 
14  N.  E.  214.  Md.— Glenn  v.  Will 
iams,  60  Md.  93.  Mo. — Washington 
Sav.  Bank  v.  Butchers'  and  Drovers' 
Bank,  107  Mo.  133,  17  S.  W.  644,  28 
Am.  St.  Rep.  405.  Tenn. — Marr  v.  Bank 
of  West  Tennessee,  4  Lea.  578.  See, 
also,  cases  in  note  39,  next  preceding. 

42.  Supra,  II,  A,  2.  And  see  Cro- 
foot v.  Thatcher,  19  Utah  212,  57  Pac. 
171.  Also  cases  cited  in  note  39,  next 
preceding. 

43.  Payne  v.  Bullard,  23  Miss.  88; 
Arthur  v.  Bank  of  Vicksburg,  9  Smed. 
&  M.  (Miss.)  430.  Compare,  South 
Carolina  Mfg.  Co.  V.  Bank  of  South 
Carolina,   6   Rich.   Eq.    (S.   C.)    227. 

Stockholder  Trustee  for  Creditor. — In 
the  case  of  McGinnis  v.  Barnes,  23 
Mo.  App.  413,  holding  that  a  creditor 
of  a  corporation  may  have  a  subsist 
ing  cause  of  action  against  a  stock 
holder   for   unpaid   stock,   although    the 
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b.  Actions  to  Enforce  Statutory  Liability.  —  It  is  held,  generally, 
that  the  statute  of  limitations  applies  to  a  stockholder's  statutory  lia- 
bility,44 and  the  statute  is  held  applicable  to  proceedings  in  equity  to 
enforce  the  same.45 

When  the  Statute  Begins  To  Run.  —  Different  rules  have  been  laid 
down  relative  to  the  time  of  the  commencement  of  the  running  of 
the  statute/ as,  for  example,  the  time  of  the  bank's  failure;46  the  time 
of  the  creation  of  the  debt;47  the  time  of  the  maturity  of  the  debt 


corporation  be  "barred  by  limitation  to 
enforce  the  liability  in  a  direct  pro- 
ceeding, the  court  says:  "But  it  is 
not  now  questioned  anywhere,  that  the 
capital  stock  of  the  corporation  is  a 
trust  fund  for  the  benefit  of  the  cor- 
poration's creditors.  When  any  part 
of  the  stock  remains  unpaid  for  in 
the  stockholder's  hands,  he  is  a  trus- 
tee, holding  for  the  objects  of  the 
trust  so  much  of  the  fund.  When  a 
person  subscribes  for  stock  and  leaves 
the  whole  or  a  part  unpaid,  he  takes 
upon  himself,  to  that  extent,  a  trustee- 
ship which  brings  him  in  privity  with 
the  creditors,  present  or  future,  of  the 
corporation,  until  all  their  claims  are 
satisfied,  or  until  he  has  discharged  his 
obligation  for  the  stock  unpaid.  Hence, 
we  are  bound  to  consider  the  statute 
of  limitations  as  it  affects  the  rela- 
tions between  the  stockholder  and  the 
creditor,  and  not  as  affects  the  rela- 
tions between  the  stockholder  and  the 
corporation.  In  the  former  relations, 
the  statute  has  no  bearing  on  the  rights 
of  the  creditor,  until  a  right  of  ac- 
tion accrues  upon  his  demand." 

44.  U.  S.— Terry  v.  Tubman,"  92  U. 
S.  156,  23  L.  ed.  537;  Carrol  v.  Green, 
92  U.  S.  509,  23  L.  ed.  738.  Cal. 
Mitchell  v.  Beckman,  64  Cal.  117,  28 
Pac.  110.  Mass.— Baker  v.  The  Atlas 
Bank,  9  Met.  182;  Com.  v.  Coehituate 
Bank,  3  Allen  42.  N.  Y.— Corning  v. 
Horner,  1  N.  Y.  47,  49  Am.  Dec.  287; 
Lindsay  v.  Hyatt,  4  Edw.  Ch.  97. 

And  see,  in  general,  cases  in  fol- 
lowing notes. 

45.  Baker  v.  The  Atlas  Bank,  9  Met. 
(Mass.)    182. 

46.  U.  S.— Godfrey  v.  Terry,  97  IT. 
S.  171,  24  L.  ed.  944;  Terry  v.  Ander- 
son, 95  U.  S.  628,  24  L.  ed.  365;  Ter- 
ry v.  Tubman,  92  U.  S.  156,  23  L.  ed. 
5*37;  Carroll  v.  Green,  92  TJ.  S.  509,  23 
L.  ed.  738.  Ga. — Kimbro  V.  Bank  of 
Fulton,    49    Ga.    419.       Kan.— West    v. 

Vol.  IV     . 


Topeka  Sav.  Bank,  66  Kan.  524,  72 
Pac.  252.  N.  C. — Long  v.  Bank  of 
Yanceyville,  90  N.  C.  405.  S.  C— Parker 
v.  Carolina  Sav.  Bank,  53  S.  C.  583, 
31  S.  E.  673.  Wis.— Booth  v.  Dear,  96 
Wis.  516,   71   N.  W.  816. 

Assignment  to  Trustees. — If  a  cor- 
poration ceases  to  do  business,  and 
turns  over  its  property,  including  the 
debts  due  from  its  stockholders,  to 
trustees  to  collect  debts,  dispose  of 
property  and  pay  creditors,  the  liabili- 
ty of  its  stockholders  becomes  abso- 
lute, and  the  statute  of  limitations 
then  begins  to  run  in  their  favor.  Mr. 
Justice  Brewer  in  Glenn  v.  Dorsheimer, 
23  Fed.  695.  And  see  Barrick  v.  Gif- 
ford,  47  Ohio  St.  180,  24  N.  E.  259, 
21  Am.  St.  Rep.  798. 

47.  Thus,  in  California,  it  is  held 
that  the  liability  arises  when  the  debt 
was  contracted.  Jones  v.  Goldtree 
Bros.  Co.,  142  Cal.  383,  77  Pac.  939. 
See,  also,  Redington  v.  Cornwell,  90  Cal. 
63,  27  Pac.  40;  Mitchell  v.  Beckman, 
64  Cal.  117,  28  Pac.  110;  Hardman 
v.  Sage,  124  N.  Y.  25,  26  N.  E.  354. 

From  Execution  of  a  Note. — Conse- 
quently it  is  held  that  the  statute  runs 
from  the  time  when  a  note  was  exe- 
cuted, rather  than  from  the  time  it 
matured.  Hunt  v.  Ward,  99  Cal.  612, 
34   Pac.    335,    37    Am.    St.    Rep.    87. 

From  Time  of  Deposit. — Depositor's 
right  of  action  to  recover  for  deposit 
runs  from  date  of  such  deposit.  Nel- 
lis  v.  Pacific  Bank,  127  Cal.  166,  59 
Pac.  830. 

Extending  Time  for  Commencing  Ac- 
tion.— Under  the  California  statute  it 
is  held  that  the  corporation  has  no 
power,  without  the  consent  of  the  stock- 
holders, to  extend  the  limitation  of  the 
time  for  commencing  the  action.  Good- 
all  v.  Jack,  127  Cal.  258,  59  Pac.  575; 
Santa  Rosa  Nat.  Bank  v.  Barnett,  125 
Cal.  407,  58  Pac.  85;  Redington  v. 
Cornwell,  90   Cal.  49,  27  Pac.  40. 
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against  the  corporation;48  or,  in  case  of  the  bank's  dissolution,  from 
the  time  of  the  dissolution.49 

Time  Fixed  by  Statute.  —  In  some  states  the  statutes  provide  that 
the  liability  of  a  stockholder  shall .  continue  for  a  specified  time,  as 
for  a  year,  after  the  bank's  suspension  of  business.60 

Limitation  "When  Liability  Is  Secondary. —  In  jurisdictions  where  the 
stockholder's  liability  has  been  held  secondary  rather  than  primary, 
it  has  also  been  held  that  the  statute  does  not  run  till  the  bank's 
liability  has  been  determined  by  a  judgment  and  an  unsatisfied  exe- 
cution has  been  returned  against  it.51 

Limitation  in  Case  of  Foreign  Stockholder. —  Generally,  the  time  within 
which  an  action  may  be  brought  against  a  foreign  stockholder  is  gov- 
erned by  the  statute  of  the  forum.52 

III.  PROCEEDINGS  TO  ENFORCE  OFFICERS'  LIABILITY.— 
A.  In  General.  —  Actions  to  enforce  the  common  law  or  statutory 
liability  of  directors  and  other  officers  of  a  bank  for  losses  and  debts 
caused  by  the  mismanagement  of  its  affairs,  resulting  from  their 
fraudulent  or  negligent  conduct,  present,  at  times,  questions  of  im- 
portance in  matters  of  procedure,  especially  as  regards  the  remedy 
to  be  employed  in  enforcing  this  liability,  and,  also,  as  to  the  parties 
is  whose  favor  the  remedy  exists. 

Bank  Solvent.  —  As  long  as  the  bank  is  solvent,  civil  suits  against 
directors  or  other  officials  for  misconduct  are  properly  brought  by 
the  bank  itself,53  stockholders,  as  a  rule,  having  no  right  to  maintain 


48.  Where  the  liability  of  «,he  share- 
holder is  immediate  and  primary,  and 
not  contingent  on  the  obtaining  of  a 
judgment  against  the  corporation,  it  is 
clear  that  the  statute  of  limitations 
begins  to  run  in  favor  of  the  share- 
holder when  the  debt  matures  against 
the  corporation.  Boyd  V.  Mutual  Fire 
Assn.,  116  Wis.  155,  94  N.  W.  171, 
90  N.  W.  1086,  quoting  Cook,  Stockh. 
(3d  ed.),  p.  301. 

49.  Cottrell  v.  Manlove,  58  Kan.  405, 
49   Pac.   519. 

50.  First  Nat.  Bank  v.  King,  60 
Kan.  733,  57  Pac.  952.  The  local  stat- 
ute should  be  consulted. 

Other  Statutory  Provisions.  —  The 
statute  may  also  provide  a  specific  time 
in  which  the  stockholder's  liability  may 
be  enforced  in  general.  The  statute  of 
California  fixes  three  years.  In  South 
Carolina,  the  code  provides  that  ac- 
tions against  stockholders  of  a  banking 
corporation  to  enforce  a  liability  cre- 
ated by  law  must  be  brought  within  six 
years  after  the  creation  of  the  lia- 
bility. Jones  v.  Goldtree  Bros.  Co., 
142  Cal.  383,  77  Pac.  939;  Parker  v. 
Carolina  Sav.  Bank,  53  S.  C.  583,  31 
8.  E.  673. 


51.  U.  S.— Bank  of  North  America 
v.  Rindge,  57  Fed.  279.  Me.— -Hale  v. 
Cushman,  96  Me.  148,  51  Atl.  874.  N. 
Y.— Rocky  Mt.  Nat.  Bank  v.  Bliss,  '89 
N.  Y.  338;  Handy  v.  Draper,  89  N.  Y. 
334.  Ohio.— Barrick  v.  Gilford,  47  Ohio 
St.  180,  24  N.  E.  259,  21  Am.  St. 
Rep.   798. 

Bank  Insolvent. — As  previously  stat- 
ed, however,  no  formal  proceedings  to 
judgment  against  the  bank  is  necessary 
when  the  bank  is  insolvent.  See  Bar- 
rick v.  Gifford,  supra. 

52.  Whitman  v.  Citizens'  Bank,  110 
Fed.  503,  49  C.  C.  A.  122;  Crofoot  V. 
Thatcher,   19   Utah   212,  57  Pac.   171. 

Receiver  of  National  Bank.  —  So 
where  the  receiver  of  a  national  bank 
sues  to  enforce  the  stockholders'  lia- 
bility, he  may  bo  barred  by  the  state 
statutes  of  limitation.  Aldrich  v.  Me- 
Claine,  106  Fed.  791,  44  C.  C.  A.  631; 
McDonald  v.  Thompson,  101  Fed.  183, 
41  C.  C.  A.  290;  Thompson  v.  German 
Ins.  Co.,  76  Fed.  892;  Butler  v.  Poole, 
44  Fed.  586;  Price  v.  Yates,  19  Fed. 
Cas.   No.   11,418. 

53.  U.  S. — National  Bank  v.  Wade, 
84  Fed.  10.  Conn. — Allen  v.  Curtis, 
26   Conn.  456.     Ky.— Western   Bank  t>. 
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such  actions,"  unless  the  corporation  wilfully  neglects  or  refuses  to 
sue.55  Some  cases  hold  that  the  action  by  the  bank  is  properly  at  law,58 
although  it  is  held,  on  the  other  hand,  that  a  suit  in  equity  will  lie, 
under  the  theory  that  the  offending  official  is  a  trustee  of  the  bank.57 


Coldewey's  Exr.,  120  Ky.  776,  83  S. 
W.  629.  Mo. — Union  Nat.  Bank  v.  Hill, 
148  Mo.  380,  49  S.  W.  1012,  71  Am. 
St.  Rep.  615;  Thompson  v.  Greeley,  107 
Mo.  577,  17  S.  W.  962.  N.  J.— Conway 
v.  Halsey,  44  N.  J.  L.  462.  N.  Y.— 
Seventeenth  Ward  Bank  v.  Smith,  51 
App.  Div.  259,  64  N.  Y.  Supp.  888; 
Hand  v.  Atlantic  Nat.  Bank,  55  How. 
Pr.   231. 

54.  U.  S. — Brown  v.  Adams,  5  Biss. 
181,  4  Fed.  Cas.  No.  1,986.  Me.— Rich 
v.  Shaw,  23  Me.  343.  Mass. — Smith  v. 
Hurd,  12  Mete.  371,  46  Am.  Dec.  690. 
N.  Y.— Mabey  v.  Adams,  3  Bosw.  346. 
Pa.— Craig  v.  Gregg,  83  Pa.  19. 

55.  .Colo.— Morgan  V.  King,  27  Colo. 
539,  63  Pac.  416.  Mo.— Union  Nat. 
Bank  v.  Hill,  148  Mo.  380,  49  S.  W. 
1012,  71  Am.  St.  Rep.  615.  N.  Y.— 
Smith  v.  Rathbun,  22  Hun  150. 

When  Stockholder  May  Sue. — The 
weight  of  authority  is  in  favor  of  the 
doctrine  that  an  action  for  injuries 
caused  by  the  misapplication  or  waste 
of  corporate  funds  and  property  by  an 
officer  of  the  corporation  "must  be 
brought  in  the  name  of  the  corpora- 
tion, unless  such  corporation  or  its  of- 
ficers, upon  being  applied  to  for  such 
a  purpose  by  a  stockholder,  refuse  to 
bring  such  action.  In  that  contingency, 
and  then  only,  can  a  stockholder  bring 
an  action  for  the  benefit  of  himself, 
and  others  similarily  situated."  Greaves 
V.  Gouge,  69  N.  Y.  154,  157. 

Must  Be  Stockholder  When  Bringing 
Action. — A  stockholder,  however,  in  or- 
der to  be  entitled  to  sue  must  be  a 
stockholder  at  the  time  the  wrong  was 
committed,  and  also  when  bringing  the 
action,  in  order  that  he  may  maintain 
the  suit.  As  said  in  a  New  York  case: 
"While  the  plaintiff  (Hanna)  was  a 
stockholder  at  the  time  of  the  com- 
mission of  the  acts  of  which  he  com- 
plained, he  had  ceased  to  be  a  stock- 
holder at  the  time  of  the  commence- 
ment of  the  action,  and,  hence,  was 
without  authority  to  maintain  it.  His 
rights  as  a  stockholder  had  passed  to 
the  subsequent  purchaser  of  the  stock." 
Hanna  V.  Lyon,  179  N.  Y.  107,  71  N. 
E.  778. 

56.     Union    Nat.    Bank    v.    Hill,    148 
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Mo.  380,  49  S.  W.  1012,  71  Am.  St. 
Rep.  615;  St.  Louis  School  Directors  V. 
Broadway  Sav.  Bank,  12  Mo.  App.  104. 
And  see  Dykman  v.  Keeney,  154  N. 
Y.  483,  48.  N.  E.  894;  O'Brien  v.  Fitz- 
gerald, 150  N.  Y.  572,  44  N.  E.  1126. 

57.  U.  S. — National  Bank  v.  Wade, 
84  Fed.  10.  Mich.— Flynn  V.  Third 
Nat.  Bank,  122  Mich.  642,  81  N.  W. 
572.  W.  Va  —  Merchants'  Bank  v.  Jef- 
fries, 21  W.  Va.  504.  Wis.— North 
Hudson  B.  &  L.  Assn.  v.  Childs,  82 
Wis.  460,  52  N.  W.  600.  Eng.—  Charit- 
able Corp.  v.  Sutton,  2  Atk.  400,  26 
Eng.  Reprint  642;  Overend  v.  Gibb,  L. 
R.  5  H.  L.  480;  Turquand  v.  Marshall, 
L.  R.  6  Eq.  112,  L.  R.  4  Ch.  376. 

Law  or  Equity. — North  Hudson  B. 
&  L.  Assn.  v.  Childs,  82  Wis.  460,  52 
N.  W.   600. 

Directors  Are  Trustees. — Suits  of  this 
nature  relate  "to  the  execution  of  a 
trust,  and  are  for  the  recovery  of 
money  alleged  to  have  been  fraudu- 
lently dissipated  by  unfaithful  agents, 
who  are  the  defendants  called  to  ac- 
count. Cases  of  this  nature  are  cog- 
nizable in  equity,  whenever  a  suit  in 
equity  affords  the  only  complete  and 
adequate  remedy.  ...  In  equity, 
the  relation  of  the  directors  to  the 
association  are  similar,  if  not  iden- 
tical, to  that  of  trustees  and  cestui 
que  trust;  and  in  equity  the  'trustee's 
personal  liability  to  make  compensa- 
tion for  the  losses  occasioned  by  a 
breach  of  trust  is  a  simple  contract 
equitable  debt.  It  may  be  enforced  by 
a  suit  in  equity  against  the  trustee 
himself,  or  against  his  estate  after  his 
death.'  "  National  Bank  v.  Wade,  84 
Fed.   10,   14. 

Savings  Banks. — Equity  will  take 
cognizance  of  every  departure  from  the 
proper  course  on  the  part  of  directors 
or  managers  of  a  savings  fund  since 
it  is  a  breach  of  trust.  Oakland  Sav. 
Bank  V.  Wilcox,  60  Cal.  126;  Robinson 
v.  Smith,  3  Paige   (N.  Y.)   222. 

Remedy  at  Law  Inadequate.  —  A 
Pennsylvania  case  in  holding  that  suit 
could  not  be  sustained  on  the  ground 
that  the  president  of  bank  was  a  trus- 
tee said:  "Every  person  who  receives 
money  to  be  paid  to  another,  or  to  b« 
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It  has  also  been  held  that  the  action  may  be  maintained  against  one 
or  more  of  several  wrong-doers,  or  against  all  of  them.68  In  case  the 
suit  is  by  the  stockholders  the  remedy  is  usually  in  equity,"  and  may 
be  brought  by  one  or  more  of  them,  for  the  benefit  of  all.00  The  bank 
is  usually  a  necessary  party  defendant  in  the  suit,61  since  the  amount 
recovered  is  a  part  of  the  assets  of  the  bank,  for  the  benefit  of  all 
the  stockholders  or  depositors.62 

Bank  insolvent.  —  Upon  the  insolvency  of  the  bank,  the  right  to  sue 
on  the  ground  of  official  misconduct  passes  to  the  assignee,63  or  to 


applied  to  a  particular  purpose,  is  a 
trustee.  The  cases  of  a  hirer  or  letter 
to  hire,  borrower  and  lender,  pawner 
and  pawnee,  principal  and  agent,  are 
all  cases  of  express  trust,  etc.  It  has 
never  been  held,  however,  that  these 
and  the  like  cases  are  such  technical 
trusts  as  to  bring  them  within  our 
limited  equity  jurisdiction.  While  the 
case  is  extremely  close,  we  think  that 
the  jurisdiction  can  be  sustained,  upon 
the  ground  that  the  remedy  at  law  is 
inadequate.  That  there  is  a  remedy  at 
law  is  not  denied.  That,  however, 
is  not  alone  sufficient  to  oust  the  juris- 
diction of  equity."  Warner  v.  McMul- 
lin,  131  Pa.  370,  18  Atl.  1056. 

58.  Western  Bank  v.  Coldewey's 
Exr.,  120  Ky.  776,  83  S.  W.  629;  North 
Hudson  B.  &  L.  Assn.  v.  Childs,  82 
Wis.  460,  52  N.  W.  600. 

59.  Cal. — Chetwood  v.  California 
Nat.  Bank,  113  Cal.  414,  45  Pac.  704. 
Colo.— Morgan  v.  King,  27  Colo.  539,  63 
Pac.  416.  Ky. — Jones  v.  Johnson,  10 
Bush.  649.  Mo. — Union  Nat.  Bank  v. 
Hill,  148  Mo.  380,  49  S.  W.  1012,  71 
Am.  St.  Rep.  615.  N.  J. — Knoop  v. 
Bohmrick,  49  N.  J.  Eq.  82,  23  Atl.  118; 
Conway  v.  Halsey,  44  N.  J.  L.  462. 
N.  Y. — Brinckerhoff  v.  Bostwick,  105 
N.  Y.  567,  12  N.  E.  58,  88  N.  Y.  52, 
99  N.  Y.  185,  1  N.  E.  663;  Greaves  v. 
Gouge,  69  N.  Y.  154.  Tenn.  —  Wallace 
v.  Lincoln  Sav.  Bank,  89  Tenn.  630,  15 
S.  W.  448,  24  Am.  St.  Rep.  625;  Hume 
V.  Commercial  Bank,  9  Lea  728. 

60.  U.  S—  Hawes  v.  City  of  Oak- 
land, 104  U.  S.  450,  26  L.  ed.  827;  Bailey 
V.  Mosher,  63  Fed.  488,  11  C.  C.  A. 
304;     Howe    v.    Barney,    45    Fed.    668. 

Colo Miller  v.   Murray,   17   Colo.   408, 

30  Pac.  46;  Byers  v.  Rollins,  13  Colo. 
22,  21  Pac.  894.  Conn Allen  v.  Cur- 
tis, 26  Conn.  456.     Me Smith  v.  Poor, 

40  Me.  415,  63  Am.  Dec.  672;  Hersey 
v.  Veazie,  24  Me.  9,  41  Am.  Dec.  364. 
Mass. — Brewer  v.  Boston  Theater,  104 
Mass.    378;    Smith    v.    Hurd,    12    Mete. 


371,  46  Am.  Dec.  690.  Minn.— Hodg 
son  v.  Duluth,  etc.  R.  Co.,  46  Minn. 
454,  49  N.  W.  197.  Ohio.— Zinn  v. 
Baxter,  65  Ohio  St.  341,  62  N.  E.  327. 
Pa. — Southwest  Natural  Gas  Co.  v. 
Fayette  Fuel-Gas  Co.,  145  Pa.  13,  23 
Atl.  224.  Tenn.— Wallace  v.  Bank,  89 
Tenn.  630,  15  S.  W.  448,  24  Am.  St. 
Rep.  625. 

An  individual  stockholder  cannot 
maintain  a  separate  action  against  the 
directors  of  the  bank  for  damages  sus- 
tained by  reason  of  the  negligence  of 
the  directors.  "The  remedy  must  be 
in  a  form  to  protect  the  interests  of 
the  corporation  as  the  trustee  for  all 
its  stockholders  and  the  creditors." 
Craig  v.  Gregg,  83  Pa.  19. 

61.  N.  J.— Chester  v.  Halliard,  36 
N.  J.  Eq.  313.  N.  Y—  Greaves  v. 
Gouge,  69  N.  Y.  154.  Wis.— Gores  v. 
Field,  109  Wis.  408,  84  N.  W.  867,  85 
N.  W.  411. 

Corporation  a  Going  Concern. — In 
Gores  v.  Field,  supra,  the  court  said: 
"Logically,  the  corporation  should  be 
made  a  party  to  such  an  action,  and 
must  be  an  indispensable  party  where 
the  corporation  is  in  fact  a  'going  con- 
cern,' and  the  recovery,  if  any,  will 
go  into  the  corporation  treasury." 

62.  Zinn  v.  Baxter,  65  Ohio  St.  341, 
62  N.  E.  327;  Gores  v.  Field,  109  Wis. 
408,   84   N.   W.  867,  85   N.  W.  411. 

63.  Shultz  v.  Christman,  6  Mo.  App. 
338. 

Assignee  Declining  To  Sue. — The  di- 
rectors having  been  guilty  of  negligence 
in  the  discharge  of  their  duties  by 
reason  of  which  losses  were  sustained 
by  the  bank,  they  were  liable  in  an 
action  at  law  to  the  corporation,  while 
a  going  concern,  for  such  losses,  or  to 
the  assignee  after  the  assignment,  or 
in  equity  to  the  stockholders,  in  the 
event  of  the  declination  of  the  assignee 
to  bring  suit.  Union  Nat.  Bank  v.  Hill, 
148  Mo.  380,  49  S.  W.  1012.  See  Ky. 
Myer  v.  Caperton,  87  Ky.  306,  8  S.  W. 
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the  receiver.64    The  remedy  is  said  to  be  properly  at  law,65  although 
if  the  remedy  at  law  is  inadequate,  equity  will  have  jurisdiction.66 

B.  Right  op  Creditors  to  Sue.  —  Under  statutes  making  the 
directors  or  other  officers  of  a  bank  liable  for  the  debts  of  the  bank 
the  creditors  may,  as  is  held  in  some  jurisdictions,  maintain  the 
action.67     When  the  statute  makes  the  directors  jointly  liable,   the 


885.  N.  Y.— Brinckerhoff  v.  Bostwick, 
88  N.  Y.  52;  Greaves  v.  Gouge,  69  N.  Y. 
154.  Tex.— Seale  v.  Baker,  70  Tex.  283, 
7  S.  W.  742. 

64.  Ind.  —  Coddington  v.  Canaday, 
157  Ind.  243,  61  N.  E.  567.  Mo. 
Union  Nat.  Bank  v.  Hill,  148  Mo.  380, 

49  S.  W.  1012;  Thompson  v.  Greeley, 
107  Mo.  577,  17  S.  W.  962.  N.  J. 
•Campbell  v.  Watson,  62  N.  J.  Eq.  396, 

50  Atl.  120;  Ackerman  v.  Halsey,  37 
N.  J.  Eq.  356.  N.  Y. — Dykman  v. 
Keeney,  154  N.  Y.  483,  48  N.  E.  894; 
O  'Brien  v.  Fitzgerald,  150  N.  Y.  572,  44 
N.    E.    1126. 

Action  Not  Dependent  Upon  Insolv- 
ency.— Coddington  v.  Canaday,  157  Ind. 
243,  61  N.  E.  567. 

65.  Dykman  v.  Keeney,  154  N.  Y. 
483,  48  N.  E.  894. 

In  an  action  brought  by  a  receiver 
of  an  insolvent  bank  against  certain 
persons  who  were  formerly  directors  of 
the  bank,  it  was  said  by  the  New  York 
Court  of  Appeals  that  while  an  action 
in  equity  will  lie  by  a  stockholder 
against  the  directors  of  his  corporation, 
there  is  a  wide  and  vital  difference  be- 
tween such  a  case  and  one  where  the 
action  is  by  the  corporation  against  its 
delinquent  directors.  In  the  latter  case, 
the  defendants,  as  directors,  "are  not 
proceeded  against  strictly  as  trustees, 
but  as  agents  acting  for  a  principal,  and 
for  any  damage  caused  by  their  neglect 
and  violation  of  duty  the  remedy  at 
law  is  adequate."  Dykman  v.  Keeney, 
154  N.  Y.  483,  48  N.  E.  894. 

66.  Dykman  v.  Keeney,  154  N.  Y. 
483,  48  N.  E.  894. 

The  court  of  chancery  in  New  Jer- 
sey in  speaking  of  the  remedy  by 
equity  said:  "The  theory  upon  which 
the  suit  is  sustainable  in  this  court  is 
that  the  directors  are  trustees  for  the 
corporation  here  represented  by  the  re- 
ceiver, and,  as  such,  liable  to  be  sued 
in  this  court."  Campbell  v.  Watson, 
62  N.  J.  Eq.  396,  50  Atl.  120.  And 
see  Williams  v.  McKay,  40  N.  J.  Eq. 
189,  54  Am.  Bep.  775;  Williams  v.  Hal- 
liard, 3S   N.  J.  Eq.  373;  Ackerman  v. 
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Halsey,  37  N.  J.  Eq.  356,  reversed,  38 
N.  J.  Eq.  501. 

67.  U.  S.— Foster  v.  Bank,  88  Fed. 
604;  Trustees  v.  Bosseiux,  3  Fed.  817; 
St.  Louis  v.  Johnson,  5  Dill.  241,  21 
Fed.  Cas.  No.  12,235.  Cal— Winchester 
v.  Howard,  136  Cal.  432,  64  Fac.  692, 
69  Fac.  77.  111.— Delano  v.  Case,  121 
111.  247,  12  N.  E.  676.  N.  J.— Campbell 
V.  Watson,  62  N.  J.  Eq.  396,  50  Atl.  120. 
N.  C— Solomon  v.  Bates,  118  N.  C.  311, 
24  S.  E.  478.  Pa.— Warner  v.  Hopkins, 
111  Pa.  328,  2  Atl.  83;  Watt's  Appeal, 
78  Pa.  370.  Va. — Marshall  v.  Farmer's, 
etc.  Bank,  85  Va.  676,  8  N.  E.  586.  Wis. 
Gores  v.  Field,  109  Wis.  408,  84  N.  W. 
867,  85  N.  W.  411;  Gores  v.  Day,  99 
Wis.  276,  74  N.  W.  787. 

The  right  of  creditors  to  sue  is  said 
to  be  based  upon  the  insufficiency  of 
the  assets  of  the  bank,  giving,  in  con- 
sequence, the  creditors  a  direct  inter- 
est in  its  affairs,  entitling  them  to  en- 
force all  the  rights  of  the  corporation, 
and  to  collect  its  assets  of  every  nature, 
including  the  right  to  claim  damages 
for  the  negligence  of  its  directors. 
Campbell  v.  Watson,  62  N.  J.  Eq.  396, 
50  Atl.  120. 

A  contrary  view  is  taken  by  some 
courts,  and  it  is  held  that  the  bank  offi- 
cials are  not  liable  to  the  creditors  in 
such  actions.  It  is  said  that  the  direc- 
tors are  the  agents  of  the  corpora- 
tion and  of  the  stockholders,  but  owe 
no  duty  to  corporate  creditors.  In  fact, 
creditors  are  strangers  to  the  directors; 
they  maintain  no  fiduciary  relation  with 
them;  there  is  a  lack  of  privity  be- 
tween the  two.  There  is  nothing  of 
either  contract  or  trust,  in  all  ordinary 
cases,  to  create  any  relation  between 
the  creditor  and  the  directors.  Union 
Nat.  Bank  v.  Hill,  148  Mo.  380,  49  S.  W. 
1012.  See  Tenn. — Deaderick  v.  Bank 
of  Commerce,  100  Tenn.  457,  45  S.  W. 
786.  la.— Andrews  v.  Foster,  76  Iowa 
535,  41  N.  W.  212.  N.  J. — Landis  V. 
Hotel  Co.,  53  N.  J.  Eq.  654,  33  Atl. 
964.  N.  D. — Hart  v.  Evanson,  105  N.  W. 
942.  W.  Va.— Zinn  v.  Mendel,  9 
W.  Va.  580.     And  see  Briggs  v.  Spaul- 
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suit  should  be  brought  against  them  all.68  The  bank  should,  generally, 
be  made  a  party  defendant.69  Where  the  remedy  is  of  an  equitable 
nature,  one  or  more  creditors  should  sue  for  the  benefit  of  all,70  although 
some  jurisdictions  authorize  an  action  by  a  single  creditor.71 

C.  Bill,  Declaration,  or  Complaint.  —  In  a  suit  against  a  man- 
aging official,  based  upon  a  loss  by  his  negligence,  both  the  fact  of 
negligence  and  the  resulting  loss  must  be  alleged.72  If,  by  statute, 
the  officials  are  liable  for  intentional  fraud,  the  fraudulent  intent 
must  be  alleged.73   Where  the  bank  is  insolvent,  and  a  suit  is  brought 


ding,  141  U.  S.  132,  11  Sup.  Ct.  924, 
35   L.   ed.   662. 

Director's  Intentional  or  Fraudulent 
Act. — In  the  absence  of  statutory  or 
constitutional  provisions,  a  director  or 
officer  of  an  insolvent  bank  is  not  in- 
dividually liable  in  an  action  at  law 
for  injury  resulting  to  a  creditor  or 
depositor  from  the  management  of  the 
bank,  unless  the  injury  be  occasioned 
by  his  intentional  or  fraudulent  act. 
Fusz  v.  Spaunhorst,  67  Mo.  256.  See 
Wilson  v.  Stevens,  129  Ala.  630,  29  So. 
678. 

Constitutional  or  Statutory  Provis- 
ions.—The  constitution  or  the  statute 
may,  of  course,  make  bank  officials,  for 
their  misconduct,  directly  liable  to 
creditors.  Thus,  the  constitution  of 
California  (Sec.  3,  Art.  12)  provides  as 
follows:  "The  directors  or  trustees  of 
corporations  and  joint  stock  associa- 
tions shall  be  jointly  and  severally 
liable  to  the  creditors  and  stockholders 
for  all  monies  embezzled  or  mis- 
appropriated by  the  officers  of  such 
corporations,  or  joint  stock  as- 
sociation during  the  term  of  such  direc- 
tor or  trustee."  See  Winchester  v. 
Howard,  136  Cal.  432,  64  Pac.  692,  69 
Pac.  77,  holding  that  the  assignee  of 
a  depositor  can  maintain  the  action, 
and  that  a  depositor  who  becomes  such 
after  the  misappropriation  may  sue  to 
recover. 

68.  Banks  v.  Darden,  18  Ga.  318. 

Personal  representatives  of  a  de- 
ceased director  need  not  be  joined 
(Hargroves  V.  Chambers,  30  Ga.  580;, 
nor  a  director  outside  the  jurisdiction 
(White  v.  How,  3  McLean  111,  29  Fed. 
Cas.  No.  17,548). 

69.  Chester  v.  Halliard,  36  N.  J.  Eq. 
313. 

Contrary  View. — In  Tate  v.  Bates, 
118  N.  C.  287,  24  S.  E.  482,  it  was 
held  that  neither  the  bank  nor  the  re- 
ceiver was  a  necessary  party  to  the 
action  against  the  directors. 


70.  Cunningham  v.  Pell,  5  Paige 
(N.  Y.)    607. 

71.  Tate  v.  Bates,  118  N.  C.  287,  24 
S.  E.  482. 

Action  by  Single  Creditor. — Necessary 
Parties. — Any  creditor  may  institute 
proceedings  upon  the  liability  of  the 
directors  of  a  bank  for  their  violation 
of  the  law.  If  the  necessary  parties 
are  not  brought  in,  and  that  fact  is 
made  to  appear,  the  court  should  order 
them  to  be  brought  in.  The  right  of 
the  individual  creditor  does  not  de- 
pend upon  others.  The  suit  should  not 
be  dismissed,  especially  where  it  does 
not  appear  that  there  are  other  cred- 
itors. The  stockholders  are  certainly 
proper  parties.  For  most  purposes, 
however,  if  not  for  all,  they  may  be 
represented  in  this  action  by  the  cor- 
poration. Winchester  v.  Howard,  136 
Cal.  432,  69  Pac.   77,  64  Pac.  692. 

72.  Merchants'  Bank  v.  Jeffries,  21 
W.  Va.  504. 

Form  of  Petition. — See  North  Hudson 
B.  &  L.  Assn.  v.  Childs,  82  Wis.  460,  52 
N.  W.  600,  for  parts  of  a  complaint 
filed  by  the  corporation,  and  Zinn  v. 
Baxter,  65  Ohio  St..  341,  62  N.  E.  327, 
for  form  of  petition  therein  set  out  in 
an    action   by   a   shareholder. 

Action  by  Shareholder. — If  the  cor- 
poration refuses  to  sue,  a  stockholder 
must  allege  the  refusal.  Greaves  v. 
Gouge,   69   N.  Y.   154. 

Generally,  the  fact  that  the  defend- 
ants were  officers  of  the  bank  when 
the  alleged  misconduct  was  committed 
must  be  shown  (Gores  V.  Elliott,  108 
Wis.  465,  84  N.  W.  865),  as  must  also 
the  fact  that  the  plaintiff  suffered  loss 
thereby  (U.  S.— Bradv  V.  Evans,  7S  Fed. 
558,  24  C.  C.  A.  236".  Ey.— Pieratt  v. 
Young,  20  Ky.  L.  Rep.  1S15,  49  S.  W. 
964.  N.  Y.— Butt  v.  Cameron,  53  Barb. 
642.  N.  C— Tate  v.  Bates,  118  N.  C. 
2S7,  24  S.  E.  482. 

73.  Minton  v.  Stahlman,  96  Tenn. 
98,  34  S.  W.  222. 
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for  losses  resulting  from  negligence  or  other  actionable  misconduct,  a 
general  allegation  of  insolvency  is  usually  sufficient.74 

D.  Limitation  op  Actions.  —  As  a  rule,  the  local  statute  of  limi- 
tations applies  to  actions  for  enforcing  the  civil  liability  of  officers," 
and  the  statute  has  been  applied  by  analogy  even  where  the  suit  was 
brought  in  equity.76  In  some  jurisdictions,  the  duration  of  liability  may 
be  fixed  by  special  statute.77  The  statutory  period  is,  also,  at  times 
determined  by  the  view  which  the  court  takes  as  to  the  nature  of 
the  action.  Thus,  it  has  been  variously  held  that  the  statute  is  penal 
in  character,78  that  the  liability  is  contractual,79  and  that  on  the 
other  hand,  it  sounds  in  tort,80  and  that,  in  consequence,  the  pro- 
visions of  the  statute  relating  to  such  particular  classes  of  actions 
must  be  applied.81 

IV.  CRIMINAL  LIABILITY  OF  OFFICERS.  —  A.  Under  State 
Laws.  —  False  Entries.  —  Under  a  statute,  providing  for  the  pun- 
ishment of  any  false  entry  in  any  book  of  a  bank,  made  by  any  officer 
with  intent  to  deceive  any  officer  of  the  bank,  or  the  bank  commis- 
sioner, the  indictment  should  show  wherein  the  entry  was  false,82  should 
describe  the  entry,83  and  should  allege  in  what  book  of  the  bank  the 


74.  Coddington  v.  Canaday,  157  In«. 
243,  61  N.  E.  567. 

Directors  Knowing  Bank  To  Be  In- 
solvent.— See,  as  to  sufficient  allegation, 
Baxter  v.  Coughlan,  70  Minn.  1,  72 
N.  W.  797. 

75.  Colo Gregory  v.   German  Bank 

of    Denver,     3     Colo.     332;     Larsen    v. 
James,  1   Colo.  App.  313,   29  Pac.   183. 

G-a Banks    v.    Darden,     18     Ga.     318; 

Neal    v.    Moultrie,    12     Ga.     104.       La. 
Knoop  v.  Blaffer,  39  La.  Ann.  23,  6  So. 

9.     N.  Y Brinckerhoff  V.  Bostwick,  99 

N.  Y.  185,  1  N.  E.  663. 

National  Bank. — Suit  Against  Direc- 
tors.— In  a  suit  by  a  national  bank 
under  §5239  of  the  Federal  statutes, 
providing  for  the  civil  liability  of  of- 
cers  and  directors  for  losses  resulting 
from  their  mismanagement,  the  statute 
of  limitations  is  held  not  to  commence 
to  run  until  the  officers  and  directors 
give  up  the  control  of  the  bank  to  their 
successors.  National  Bank  of  Com- 
merce v.  Wade,  84  Fed.  10. 

76.  Wallace  v.  Lincoln  Sav.  Bank, 
89  Tenn.  630,  15  S.  W.  448,  24  Am.  St. 
Bep.  625. 

Not  Applied  in  Some  Cases. — In  some 
eases,  however,  courts  of  equity,  re- 
garding the  official  managers  as  trus- 
tees, and  their  mismanagement  as 
breaches  of  their  trust,  have  refused  to 
limit  their  liability  by  the  statute. 
Thus,  in  Rankin  v.  Cooper,  149  Fed. 
1010,  it  is  said:  "As  to  the  statutes  of 
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limitation,  I  have  come  to  the  con- 
clusion that  it  does  not  apply,  because 
the  case  in  my  opinion  falls  under  the 
exceptional  circumstances  referred  to 
by  Sanborn,  J.,  in  Cooper  v.  Hill,  94 
Fed.  582,  36  C.  C.  A.  402,  circumstances 
under  which  a  court  of  equity  will  per- 
mit a  suit  to  be  maintained  notwith- 
standing the  statute." 

77.  See  Brinckerhoff  V.  Bostwick,  99 
N.  Y.  185,  1  N.  E.  663;  Gores  v.  Field, 
109  Wis.  408,  84  N.  W.  867,  85  N.  W. 
411.     And  consult  the  local  statutes. 

78.  Gregory  v.  German  Bank  of 
Denver,  3  Colo.  332;  Larsen  v.  James,  1 
Colo.  App.  313,  29  Pac.  183. 

79.  Banks  V.  Darden,  18  Ga.  318. 

80.  Knoop  V.  Blaffer,  39  La.  Ann. 
23,  6  So.  9. 

81.  See  preceding  cases. 

82.  State  V.  Piper,  73  N.  H.  226,  60 
Atl.  742. 

In  overruling  a  demurrer  to  an  in- 
dictment for  making  of  false  state- 
ments or  false  entries  which  failed  to 
allege  whether  the  same  was  in  writ- 
ing or  oral,  the  court  held,  that  it  was 
not  ground  for  demurrer,  since  the  in- 
dictment would  be  good  in  any  event. 
State  v.  Henderson,  135  Iowa  499,  113 
N.  W.  328. 

83.  State  v.  Henderson,  135  Iowa 
499.  113  N.  W.  328;  State  v.  Piper,  73 
N.  H.  226,  60  Atl.  742. 

Particularity  of  Description. — In  the 
ease  of   State  v.  Henderson,   135  Iowa 
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entry  was  made.84  The  indictment  should  further  allege  that  the  de- 
fendant was  an  officer  of  the  bank,  describing  the  office,  and  should  also 
state  that  the  bank  was  organized  under  the  laws  of  the  state,  and  was 
engaged  in  the  banking  business  at  a  certain  place.85  An  averment  of 
an  intent  to  defraud  or  deceive  should  also  appear.86  An  indictment, 
-however,  for  aiding  and  abetting  an  officer  in  making  false  entries  need 
not  specify  all  the  intents  to  defraud  that  are  specified  of  the  prin- 
cipal,  providing  a  common  intent   is  specified    in    some    particular 

fraud.87 

False  Return  of  Bank's  Condition.  —  In  a  prosecution  for  making  a  false 
return  of  the  bank's  condition  to  the  bank  commissioner,  the  indict- 
ment must  allege  that  such  return  was  made  wilfully.88 

Embezzlement.  —  An  indictment  for  embezzlement  or  fraudulent  con- 
version by  a  bank  officer  of  the  property  of  the  bank  sufficiently  alleges 
ownership  where  it  states  that  the  money  embezzled  was  in  the  pos- 
session of,  or  deposited  in,  the  bank.89    It  may  not  be  necessary,  how- 


499,  113  N.  "W*.  328,  the  court  said: 
"The  statement  mentioned  in  the 
statute  is  the  basis  of  the  offense  al- 
leged, and  it  should  be  described,  and 
the  persons  to  whom  made  with  such 
particularity  as  to  individuate  the  of- 
fense charged  and  enable  the  defendant 
to  know  what  is  intended.  As  con- 
tended by  the  state,  an  indictment  in 
the  language  of  the  statute  is  sufficient 
if  it  accomplishes  this." 

Fatal  Variance. — An  alleged  false 
entry  in  the  bank  account  of  "J.  L. 
S.,"  as  an  individual,  is  not  sustained 
by  proof  that  the  false  entry  was  made 
in  the  bank  account  of  "J.  L.  S., 
Township  Treasurer."  "The  descrip- 
tion of  the  particular  account  alleged 
to  have  been  tampered  with  was  of 
the  essence  of  the  charge  made,"  and 
there  was  such  a  variance  between  the 
description  of  the  account  alleged  to 
have  been  falsified  and  the  account  in- 
troduced in  evidence,  that  the  judgment 
pronounced  upon  the  verdict  of  guilty 
cannot  be  sustained.  Williams  V.  State, 
51  Neb.  630,  71  N.  W.  313. 

84.  State  v.  Piper,  73  N.  H.  226,  60 
Atl.  742. 

85.  State  v.  Piper,  73  N.  H.  226,  60 
Atl.  742. 

86.  United  States  v.  Eastman,  132 
Fed.  551;.  Peters  v.  United  States,  94 
Fed.  127,  36  C.  C.  A.  105;  United  States 
v.  Berry,  85  Fed.  208;  State  v.  Piper, 
73  N.  H.  226,  60  Atl.  742. 

Intent  To  Defraud  Essential. — It  was 
held  in  an  Arkansas  case  that  if  the 
instructions  to  the  jury  eliminated  the 
element   of  intent,   the  same  were   er- 


roneous. "The  statute  makes  -the  in- 
tent to  defraud  an  essential  element  of 
the  offense  charged.  Instructions  given 
at  the  instance  of  the  state,  .  .  . 
made  it  unnecessary  to  prove  the  in- 
tent in  order  to  convict,  and  for  that 
reason  were  fatally  defective  and  pre- 
judicial." Mears  v.  State,  84  Ark.  136, 
104  S.  W.  1095. 

Evidence  Competent  To  Show  Intent. 
Quertermous  V.  State  (Ark.),  127  S.  W. 
951. 

An  instruction  that  the  defendant, 
who  was  charged  with  making  false 
entries  with  intent  to  defraud  the  bank, 
might  be  found  guilty  if  the  jury  found 
that  the  accused  intended  to  defraud 
the  officers  of  the  bank  was  held  to  be 
no  error.  Shipp  v.  Com.,  101  Ky.  518, 
41  S.  W.  856. 

87.  Coffin  v.  United  States,  162  U.  S. 
664,  16  Sup.  Ct.  943,  40  L.  ed.  1109. 

88.  Com.  V.  Dunham,  Thacher  Cr. 
Cas.    (Mass.)    538. 

False  Statement  To  Comptroller, 
Under  the  federal  statute  punishing 
false  statements  to  the  comptroller  of 
the  currency,  the  report  alleged  to  have 
been  made  need  not  be  set  out  in  full, 
but  it  may  be  sufficiently  identified  by 
its  date  and  the  particular  statement* 
alleged  to  be  false.  Dorsey  v.  United 
States,  101  Fed.  746,  41  C.  C.  A.  652. 

89.  Reeves  v.  State,  95  Ala.  31,  11 
So.  158.  Compare  United  States  v.  East- 
man,   132    Fed.    551. 

Form  of  Indictment. — An  indictment 
for  embezzling  the  funds  of  a  bank  will 
be  found  in  State  V.  Stimson,  24  N.  J. 
L.  9.  See  generally  the  title  "Embez- 
zlement." 
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ever,  to  allege  that  the  bank  officer  had  the  actual  custody  or  possession 
of  the  money  or  other  property  embezzled.00  There  should  be  a  descrip- 
tion of  the  number  and  denomination  of  the  coin,  notes,  or  securities 
embezzled,91  and  the  value  should  be  stated.92  The  person  accused  must 
be  included  within  the  statute,  and  under  a  statute  providing  for  the 
punishment  of  any  of  "the  officers,  agents,  or  servants"  of  the  bank 
for  embezzlement,  an  indictment  charging  a  "clerk"  with  embezzle- 
ment has  been  held  defective.93 

Receiving  Deposits  When  Bank  Insolvent.  —  In  prosecutions  for  this  of- 
fense, the  indictment  must  show  that  the  defendants  were  engaged  in 
the  banking  business  within  the  meaning  of  the  statute,94  and  it  has 
been  held  that  the  indictment  must  allege  that  the  bank  was  a  corpora- 
tion, or  in  case  of  a  private  bank,  the  names  of  the  owners  or  partners 
must  be  stated.95    There  must  be  an  allegation  that  the  bank  is  insolv- 


90.  State  v.  Palmer,  32  La.  Ann. 
565. 

91.  Bulloch  v.  State,  10  Ga.  47,  54 
Am.  Dec.  369;  State  V.  Stimson,  24 
N.  J.  L.  9. 

Overdrawing  Account. — Under  a  stat- 
ute, however,  making  it  a  criminal  of- 
fense for  a  cashier,  director,  or  officer 
of  an  incorporated  bank  knowingly  to 
overdraw  his  account,  it  is  not  neces- 
sary that  the  indictment  should  state 
the  manner,  or  by  whose  checks,  or  by 
how  many  checks  the  account  was  over- 
drawn. Neither  need  there  be  any  de- 
scription of  the  money  or  funds  drawn 
from  the  bank.  "Of  what  avail  would  it 
be  to  the  defendant  to  state  whether 
it  was  drawn  in  gold,  or  silver,  or 
bank  notes — in  dollars,  dimes  or  cents — 
and  how  is  the  fact  by  any  possibility 
to  be  ascertained  or  proved?"  State 
v.  Stimson,  24  N.  J.  L.  478. 

92.  Brown  v.  People,  173  111.  34,  50 
N.  E.  106;  State  v.  Stimson,  24  N.  J. 
L.  9. 

Illustration  of  Stating  Value — A 
count  charging  that  defendant  unlaw- 
fully converted  to  his  own  use  $19,000 
of  money  and  $19,000  of  bank  notes,  is 
clearly  bad  for  uncertainty.  "In  in- 
dictments for  larceny  and  embezzle- 
ment, it  is  usual  to  allege  the  species, 
the  number,  and  the  value  of  the  ar- 
ticles stolen  or  embezzled."  The  fa- 
miliar charge,  for  example,  "is  that 
the  defendant  took  nine  bank  notes  for 
the  payment  of  five  dollars  each,  and 
of  the  value  of  five  dollars  each;  or  if 
the  particular  notes  cannot  be  de- 
scribed, then  the  form  of  the  averment 
is-,  that  he  took,  (for  example)  nine 
bank  notes  for  the  payment  of  divers 
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sums  of  money,  amounting  in  the  whole 
to  the  sum  of  $500  and  of  the  value  of 
$500."  State  v.  Stimson,  24  N.  J. 
L.  9. 

93.  Budd  v.  State,  8  Humph.  (Tenn.) 
483,  39  Am.  Dec.  189. 

94.  Meadoweroft  v.  People,  163  111. 
56,  45  N.  E.  303,  54  Am.  St.  Rep.  447, 
35  L.  R.  A.  176.  In  this  case  it  is  held 
that  if  the  defendants  while  doing  a 
banking  business,  received  a  deposit, 
the  reasonable  and  natural  conclusion 
is  that  they  received  the  deposit  in 
their  capacity  of  bankers. 

Special  and  General  Deposit The  of- 
fense should  be  described  with  such  cer- 
tainty and  exactness  that  the  accused 
may  know  what  the  offense  is,  and  pre- 
pare to  meet  it.  Where  the  statute  pro- 
vides a  penalty  for  "accepting  or  re- 
ceiving on  deposit  or  for  safe  keeping, 
or  to  loan,  any  money,"  etc.,  an  infor- 
mation charging  that  the  accused  did 
accept  and  receive  "on  deposit  and 
for  safe  keeping,"  charges  that  he  re- 
ceived a  special  deposit,  and  proof  that 
he  received  the  money  as  a  general 
deposit  does  not  sustain  the  charge. 
Koetting  v.  State,  88  Wis.  502,  60  N. 
W.  822. 

95.  State  v.  Krasher,  170  Ind.  43, 
83  N.  E.  498;  Roby  v.  State,  41  Tex. 
Crim.  152.  51  S.  W.  1114. 

Sufficient  Allegation  of  Incorpora- 
tion.— An  indictment  charging  that  de- 
fendant was  president  of  the  bank 
known  as  the  First  National  Bank  of 
Decorah,  is  sufficient,  under  a  statute 
requiring  words  to  be  construed  in  their 
usual  acceptation  in  common  language, 
to  show  that  this  was  an  incorporated 
national    bank.      State    v.    Easton,    113 
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ent,M  and  an  averment  that  the  money  was  received  by  defendant 
in  his  official  capacity,97  the  receipt  of  separate  deposits  from  different 
depositors  being  properly  charged  in  separate  counts.98  The  ownership 
of  the  deposit  may  be  alleged  in  one  who  has  been  intrusted  with  the 
money  for  deposit,99  but  it  has  been  held  a  fatal  variance  where  owner- 
ship was  alleged  in  a  corporation  and  the  proof  showed  that  the  deposit 
was  made  by  a  partnership.1    It  is  not  necessary  that  there  should  be  an 


Iowa  516,  85  N.  W.  795.  See,  however, 
Easton  V.  Iowa,  188  U.  S.  220.  23  Sup. 
Ct.  288,  47  L.  ed.  452,  overruling  the 
holding  in  the  Iowa  case  that  the  state 
law   was   applicable   to   national   banks. 

96.  Parrish  v.  Com.,  136  Ky.  77,  123 
S.  W.  339;  State"  v.  Bardwell,  72  Miss. 
535,  18  So.  377. 

Officials  Presumed  To  Know  Whether 
Bank  Is  Solvent. — "If  one  is  a  banker, 
or  a  person  doing  a  banking  business, 
and  receives  on  deposit  the  money  of 
his  customer,  it  is  to  be  presumed  that 
he  knows  at  the  time  of  receiving  such 
deposit  whether  or  not  he  is  solvent. 
*  *  *  He  is,  under  all  ordinary  cir- 
cumstance*, bound  to  know,  that  he  is 
solvent, "  and  as  he  holds  himself  out 
to  the  public  as  being  possessed  of 
money  and  capital,  and  therefore  to  be 
safely  trusted,  it  is  criminal  negligence 
for  him  not  to  know  of  his  insolvency. 
Meadowcroft  v.  People,  163  111.  56,  45 
N.  E.  303,  54  Am.  St.  Eep.  447,  35  L. 
R.  A.  176. 

Depositors  May  Presume  Solvency. 
In  Baxter  v.  Coughlan,  70  Minn.  1,  72 
N.  W.  797,  holding  sufficient  an  alle- 
gation, "they  then  knowing  that  the 
bank  was  insolvent,  and  that  it  had  not 
sufficient  assets  with  which  to  pay  its 
creditors."  the  court  said:  "The  solv- 
ency or  insolvency  of  a  bank  is  a  mat- 
ter peculiarly  within  the  knowledge  of 
its  directors.  On  the  other  hand,  de- 
positors have  no  means  of  accurately 
informing  themselves  on  the  subject. 
They  must  act  upon  the  presumption 
that  the  directors  are  not  violating  the 
law,  by  keeping  their  bank  open  for 
receiving  deposits  when  it  is  insolv- 
ent." 

Actual  Knowledge  Necessary. — Some 
cases,  however,  make  a  distinction  be- 
tween ignorance  of  insolvency  due  to 
negligence  and  knowledge  of  insolv- 
ency, seeming  to  hold  that  personal 
knowledge  of  insolvency  on  the  part  of 
the  person  charged  must  be  established. 
Thus,  it  has  been  held  that  it  is  proper 


for  the  jury  to  take  into  consideration 
the  defendant's  relation  to  the  bank 
as  a  managing  officer,  and  the  duties 
he  owed  to  it,  for  the  purpose  of 
determining  whether  he  actually  knew 
of  its  insolvent  condition,"  since  mere 
negligence  would  not  render  him  guil- 
ty. State  v.  Tomblin,  57  Kan.  841,  48 
Pac.  144;  People  v.  Comstock,  115  Mich. 
305,  73  N.  W.  245. 

97.  State  V.  Winstandley,  154  Ind. 
443,  57  N.  E.  109. 

Should  State  the  Office. — It  must  be 
directly  and  positively  alleged  that  the 
property  came  into  the  defendant's  pos- 
session, and  was  held  by  him,  by  vir- 
tue of  his  being  a  servant,  agent,  bailee, 
or  officer,  as  the  case  may  be.  It  is 
usual,  and  probably  indispensable,  to 
charge  that  the  money  was  taken  under 
color  of  office.  And  the  indictment 
should  state  what  the  office  was.  State 
V.  Winstandley,  154  Ind.  443,  57  N.  E. 
109.  And  see  Moore  v.  United  States, 
160  U.  S.  268,  16  Sup.  Ct.  294,  40  L.  ed. 
422. 

Receive  and  Assent  To  Receive. — If 
the  charge  is  "receiving"  a  deposit,  a 
conviction  can  not  be  sustained,  on 
proof  that  defendant  "assented  to  its 
reception."  State  v.  Wells,  134  Mo. 
238,  35  S.  W.  615.  Nevertheless  under 
a  statute  providing  that  an  officer  who 
receives  or  assents  to  receive  a  deposit, 
knowing  the  bank  to  be  insolvent,  shall 
be  criminally  liable,  the  indictment 
may  be  in  two  counts,  one  for  receiving 
the  deposit,  the  other  for  assenting  to 
the  same.  State  V.  Sattley,  131  Mo. 
464,  33  S.  W.  41.  It  is  also  held  that 
the  receiving  and  the  assenting  to  re- 
ceive a  deposit  may  be  charged  in  one 
count.  McClure  v.  People,  27  Colo.  358, 
61  Pac.  612. 

98.  State  V.  Warner,  60  Kan.  94,  55 
Pac.  342. 

99.  State  v.  Sattley,  131  Mo.  464, 
33  S.  W.  41. 

1.  State  V.  Oleson,  35  Wash.  149,  7« 
Pac.  686. 
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allegation  of  loss  to  any  one  by  the  receipt  of  such  deposit,*  and  if  the 
statute  does  not  make  knowledge  of  the  insolvency  or  a  fraudulent  in- 
tent elements  of  the  offense,  they  need  not  be  alleged.3  The  value  of 
the  deposit  received  should,  however,  be  stated  where  the  statute  pro- 
vides that  the  receipt  of  the  deposit  shall  constitute  embezzlement.4 

B.  Under  Federal  Laws.  —  Jurisdiction  op  Offenses.  —  For  the 
violation  of  the  federal  laws  relating  to  the  criminal  liability  of  officers 
of  national  banks,  the  federal  courts  have  exclusive  jurisdiction.8 

Embezzlement,  Etc.  —  Section  5209  of  the  federal  statutes  makes  it  a 
crime  for  any  president,  director,  cashier,  teller,  clerk,  or  agent  of  any 
national  bank  to  embezzle,  abstract,  or  wilfully  misapply  any  of  the 
moneys,  funds,  or  credits  of  the  bank.  The  terms  embezzle,  abstract, 
and  wilfully  misapply  are  not  synonymous,  but  constitute  three  sep- 
arate offenses.6  They  may,  however,  be  joined  in  one  indictment  pro- 
vided they  are  stated  in  separate  counts.7     The  term  "misapply"  is 


2.  State  v.  Myers,  54  Kan.  206,  38 
Pac.  296. 

3.  111.— Meadowcroft  V.  People,  163 
111.  56,  45  N.  E.  303,  54  Am.  St.  Rep. 
447,  35  L.  R.  A.  176;  Murphv  v.  People, 
19  111.  App.  125.  Ind.— State  v.  Cad- 
wallader,  154  Ind.  607,  57  N.  E.  512. 
Minn. — State  v.  Quackenbush,  98  Minu. 
515,  108  N.  W.  953. 

4.  Brown  v.  People,  173  111.  34,  50 
N.  E.  106. 

Rules  Relating  To  Embezzlement  Con- 
trol.— Where  the  statute  provides  that 
an  officer  fraudulently  receiving  de- 
posits when  the  bank  is  insolvent  shall 
be  guilty  of  embezzlement,  the  term 
"embezzlement"  may  be  an  inapt 
naming  of  the  crime,  but  the  rules  of 
pleading  applicable  to  embezzlement 
are  controlling.  State  v.  Winstandley, 
154  Ind.  443,  57  N.  E.  109. 

5.  U.  S. — Yates  v.  Jones  Nat.  Bank, 
206  U.  S.  158,  178,  27  Sup.  Ct.  638,  51 
L.  ed.  1002;  Easton  v.  Iowa,  188  U.  S. 
220,  23  Sup.  Ct.  288,  47  L.  ed.  452; 
Cross  v.  North  Carolina,  132  U.  S.  131, 
10  Sup.  Ct.  47,  33  L.  ed.  287;  In  re 
Eno,  54  Fed.  669;  United  States  v. 
Buskey,  38  Fed.  99.  Conn.— State  v. 
Tuller,  34  Conn.  280.  Mass. — Com.  c. 
Felton,  101  Mass.  204.  Mich. — People 
t>.  Fonda,  62  Mich.  401,  29  N.  W.  26. 
N.  C— State  v.  White,  101  N.  C.  770, 
7  S.  E.  715.  Pa. — Com.  v.  Ketner,  32 
Pa.  372. 

Thus,  the  making  of  false  entries  in 
the  books  of  a  national  bank  is  exclu- 
sively within  the  federal  jurisdiction 
(In  re  Eno,  54  Fed.  669;  State  0.  White, 


101  N.  C.  770,  7  S.  E.  715),  as  is  also 
the  crimes  of  embezzling,  abstracting, 
or  wilfully  misapplying  any  of  the 
moneys,  funds,  or  credits  of  a  national 
bank  (U.  S. — United  States  v.  Buskey, 
38  Fed.  99.  Conn.— State  v.  Tuller,  34 
Conn.  280.  Mass. — Com.  v.  Barry,  116 
Mass.  1;  Com.  v.  Felton,  101  Mass.  204. 
Mich. — People  v.  Fonda,  62  Mich.  401, 
29  N.  W.  26). 

6.  See  Batchelor  v.  United  States, 
156  U.  S.  426,  15  Sup.  Ct.  446,  39  L.  ed. 
481;  United  States  v.  Breese,  131  Fed. 
915;  United  States  v.  Fish,  24  Fed. 
585. 

Judicial  Construction. — For  judicial 
constructions  and  definitions  of  these 
terms  see:  United  States  v.  Northway, 
120  U.  S.  327,  7  Sup.  Ct.  580,  30  L.  ed. 
664;  United  States  v.  Youtsey,  91  Fed. 
864;  United  States  V.  Harper,  33  Fed. 
471. 

7.  United  States  v.  Cadwallader,  59 
Fed.  677. 

Abstraction  Includes  Larceny. — The 
allegation  in  an  indictment  that  the  de- 
fendant "did  steal,  abstract,  take,  and 
carry  away,"  cannot  be  said  to  charge 
the  defendant  with  two  distinct  of- 
fenses. The  terms  "steal,  take,  and 
carry  away"  do  not  charge  an  offense 
other  than  that  denoted  by  the  word 
"abstract."  The  word  "abstract" 
covers  the  offense  of  larceny,  which  is 
but  one  form  of  the  offense  of  ab- 
straction. United  States  v.  Northway, 
12Q  U.  S.  327,  7  Sup.  Ct.  580,  30  L.  ed. 
664;  United  States  v.  Jewett,  84  Fed. 
142. 
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held  to  be  the  broader  term,  and  if  used  in  an  indictment  includes  the 
crime  of  embezzlement.8 

C.  Indictments.  —  The  indictment  must  allege  that  the  defend- 
ant was  one  of  the  persons  designated  in  the  statute,9  and  when  the 
offense  of  misapplication  is  charged  it  must  show  in  what  way  the 
alleged  misapplication  was  made.10  It  must  also  state  what  the  em- 
bezzled property  was.11     An  indictment  for  misapplication  of  funds 


8.  Jewett  v.  United  States,  100  Fed. 
832,  41  C.  C.  A.  88,  53  L.  R.  A.  568. 
Compare  United  States  v.  Breese,  131 
Fed.  915. 

9.  United  States  V.  Britton,  108 
U.  S.  193,  2  Sup.  Ct.  526,  27  L.  ed. 
698. 

Form  of  Indictment. — For  a  general 
illustration  of  a  count  of  an  indictment 
held  sufficient,  see  Evans  v.  United 
States,  153  U.  S.  584,  14  Sup.  Ct.  934, 
38  L.  ed.  830. 

Sufficiency  of  Indictment. — An  indict- 
ment was  sufficient  under  section  5209 
of  the  federal  statutes  which  averred 
that  "the  defendant  was  president  of 
a  national  banking  association;  that  by 
virtue  of  his  office  he  received  and  took 
into  his  possession  certain  bonds,  (de- 
scribed), the  property  of  the  associa- 
tion; and  that,  with  intent  to  injure 
and  defraud  the  association,  he  embez- 
zled the  bonds  and  converted  them  to 
his  own  use."  Claassen  V.  United 
States,  142  U.  S.  140,  12  Sup.  Ct.  169, 
35  L.  ed.  966;  United  States  v.  Brit- 
ton, 107  U.  S.  655,  2  Sup.  Ct.  512,  27 
L.  ed.  520;  The  King  v.  Johnson,  3 
M.  &  S.  539,  549,  105  Eng.  Reprint 
712.  For  further  illustrations  of  indict- 
ments held  sufficient  under  this  sec- 
tion, see  Rieger  v.  United  States,  107 
Fed.  916,  47  C.  C.  A.  61;  United  States 
V.  McClure,  107  Fed.  268. 

Alleging  Different  Official  Capacities. 
In  the  case  of  Jewett  v.  United  States, 
100  Fed.  832,  41  C.  C.  A.  88,  53  L.  R. 
A.  568,  the  court  in  holding  that  an 
indictment  which  charged  the  defend- 
ant with  having  misapplied  the  assets 
of  a  banking  association,  which  had 
gone  into  liquidation,  was  not  incon- 
sistent because  it  charged  the  defend- 
ant as  "president,  director  and  agent," 
eaid:  "It  must  be  observed  that  no 
such  office  as  an  agent  in  liquidation 
is  known  to  the  statute,  and  also  that 
the  count  declared  against  Jewett  (de- 
fendant) alike  as  president,  director, 
and  agent.  It  is  well  settled  that  this 
form  of  allegation  does  not  involve 
either   inconsistency  or  duplicity.     The 


case  cited  by  the  plaintiff  in  error  to  a 
plaintiff  in  a  civil  suit,  and  the  court 
properly  required  him  to  elect  in  what 
capacity  he  would  proceed;  but  as  the 
same  person  may  be  both  president, 
director,  and  agent  of  a  banking  asso- 
ciation, the  form  of  allegation  in  re- 
spect thereto  found  in  this  count  is  com- 
mon in  this  class  of  indictments,  and 
has  explicitly  recognized  by  the  Su- 
preme Court  as  valid.  United  States 
v.  Northway,  120  U.  S.  327,  7  Sup.  Ct. 
580,  30  L.  ed.  664." 

Hypercriticism  of  Indictments. — True 
Test. — The  Supreme  Court  of  the  United 
States  has  very  pertinently  remarked: 
"Few  indictments  under  the  national 
banking  law  are  so  skillfully  drawn  as 
to  be  beyond  the  hypercriticism  of  as- 
tute counsel — few  which  might  not  be 
made  more  definite  by  additional  alle- 
gations. But  the  true  test  is,  not 
whether  it  might  possibly  have  been 
made  more  certain,  but  whether  it  con- 
tains every  element  of  the  offense  in- 
tended to  be  charged,  and  sufficiently 
apprises  the  defendant  of  what  he  must 
be  prepared  to  meet."  Cochran  v. 
United  States,  157  U.  S.  286,  290,  15 
Sup.  Ct.  62S,  39  L.  ed.  704. 

10.  Batchelor  v.  United  States,  156 
U.  S.  426,  15  Sup.  Ct.  446,  39  L.  ed. 
478;  United  States  v.  Eno,  56  Fed.  218; 
United  States  v.  Warner,  26  Fed.  616. 
See  Coffin  v.  United  States,  156  U.  S. 
432,  15  Sup.  Ct.  394,  39  L.  ed.  481. 

Sufficient  Allegation.  —  In  United 
States  v.  Eastman,  132  Fed.  551,  the 
court  held:  "It  is  alleged  that,  hav- 
ing access  to  the  properties  of  the  bank, 
the  respondent  misapplied  them  by 
willfully,  unlawfully,  fraudulently,  and 
without  the  consent  of  the  bank,  con- 
verting them  to  his  own  use,  and,  in 
other  counts,  to  the  use  of  persons  other 
than  himself  and  other  than  the  asso- 
ciation. This  would  seem  to  be  a  suffi- 
cient allegation  of  the  manner  and  th« 
means  of   accomplishing  the  result." 

11.  United  States  v.  Smith,  152  Fed. 
542;  United  States  v.  Greve,  65  Fed. 
488. 
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need  not  allege,  however,  that  the  funds  of  the  bank  had  previously 
been  intrusted  to  the  defendant,12  nor,  in  general,  that  the  alleged 
acts  were  done  without  the  knowledge  and  assent  of  the  directors.13 
The  offense  of  abstracting  funds  need  not  be  described  by  the  terms 
used  to  describe  the  crime  of  larceny,14  and  in  an  indictment  for  em- 
bezzlement under  the  statute  an  allegation  that  the  money  embezzled 
was  "lawful  legal  tender  of  the  United  States"  is  mere  surplusage  and 
need  not  be  proved.15 

False  Entries.  —  An  indictment  under  the  federal  statute  relative  to 
making  any  false  entry  in  any  book,  report,  or  statement  of  a  national 
bank,  with  intent  to  injure  or  defraud  the  bank,  etc.,16  need  not  allege 
that  the  entry  was  made  in  an  account  of,  and  in  due  course  of  business 
of  the  bank.17  An  allegation,  moreover,  that  a  false  entry  was  made  by 
an  officer's  direction  is  equivalent  to  a  charge  that  he  made  it  per- 
sonally.18    In  a  prosecution  based  upon  a  false  entry  in  a  report  to 


No  Li  nreasonable  Particularity. — In 
Breese  v.  United  States,  106  Fed.  680, 
44  C.  C.  A.  535,  the  court  held  that  an 
indictment  charging  the  misapplication 
of  the  funds  of  a  national  bank  need 
not  state  how  much  of  the  embezzle- 
ment was  of  moneys,  how  much  of 
funds,  and  how  much  of  credits.  The 
court  said:  "Inasmuch  as  the  accused 
was  president  of  the  bank,  in  charge, 
or  at  least,  placed  in  supervision,  of  its 
assets,  and  as  the  charges  against  him 
are  of  transactions  in  small  amounts, 
occurring  on  several  days,  such  par- 
ticularity is  evidently  impossible.  Were 
this  demand  enforced,  the  government 
would  be  entrapped  into  making  al- 
legations which  it  would  be  impossible 
to  prove." 

12.  United  States  v.  Northway,  120 
U.  S.  327,  7  Sup.  Ct.  580,  30  L.  ed.  664. 
In  this  case  Mr.  Justice  Matthews,  de- 
livering the  opinion  of  the  court  said: 
"A  willful  and  criminal  misapplication 
of  the  funds  of  the  association  may  be 
made  by  an  officer  or  agent  of  the 
bank  without  having  previously  re- 
ceived them  into  his  manual  possession. 
*  *  *  In  order  to  misapply  the 
funds  of  the  bank  it  is  not  necessary 
that  the  officer  charged  should  be  in 
actual  possession  of  them  by  virtue  of 
a  trust  committed  to  him.  He  may 
abstract  them  from  the  other  funds  of 
the  bank  unlawfully,  and  afterwards 
criminally  misapply   them." 

Otherwise  in  Embezzlement. — In  an 
indictment  for  embezzlement,  however, 
the  indictment  must  show  that  the 
moneys  or  funds  of  the  association  were 
lawfully  intrusted  to  the  possession  of 
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the  defendant  charged  with  the  offense. 
United  States  v.  Johnson,  26  Fed.  Cas. 
No.   15,483. 

Sufficient  Averment  of  Possession. 
See  United  States  v.  Eastman,  132  Fed. 
551. 

13.  Flickinger  v.  United  States,  150 
Fed.  1,  79  C.  C.  A.  515;  United  StateB 
V.  Eno,  56  Fed.  218. 

14.  United  States  v.  Northway,  120 
U.  S.  327,  7  Sup.  Ct.  580,  30  L.  ed. 
664. 

15.  Porter  v.  United  States,  91  Fed. 
494,  33  C.  C.  A.  652. 

16.  See  Eev.  St.,  §5209. 

Form  of  Indictment. — For  an  indict- 
ment for  false  entries  which  was  held 
sufficient,  see  Harper  v.  United  States, 
7  Ind.  Ter.  437,  104  S.  W.  673. 

17.  Neither  of  these  averments  is 
required  by  the  statute.  United  States 
v.  Britton,  107  U.  S.  655,  2  Sup.  Ct. 
512,  27  L.  ed.  520. 

Report  Required  by  Law. — It  is  not 
necessary  that  the  indictment  should 
show  that  the  report  in  which  the  false 
entry  is  alleged  to  have  been  made  is 
one  required  by  law  to  be  made.  It  is 
sufficient  that  it  be  a  report  intended 
to  deceive  the  association  or  any  of 
the  persons  mentioned  in  the  statute. 
The  making  of  the  report  and  the  mak- 
ing of  the  entry  are  two  different 
things.  Cochran  v.  United  States,  157 
U.  S.  286,  15  Sup.  Ct.  628,  39  L.  ed. 
704;  Harper  v.  United  States,  7  Ind. 
Ter.  437,  104  S.  W.  673. 

18.  Billingsley  v.  United  States,  178 
Fed.  653,  101  C.  C.  A.  465;  Peters  V. 
United  States,  94  Fed.  127,  36  C.  C.  A. 
105.     And  see  Agnew  v.  United  States, 
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the  comptroller,  it  is  not  necessary  to  allege  that  the  report  was  verified 
by  the  oath  or  affirmation  of  the  president  or  cashier,19  nor  that  the 
report  was  made  in  compliance  with  the  request  or  order  of  the  comp-' 
troller,20  nor  that  the  reports  were  transmitted  to  the  comptroller.21 
If  the  substance  of  the  reports  is  stated  it  is  sufficient,22  and  where  a 
report  is  set  out  in  its  tenor  an  omission  of  the  signs  for  dollars  and 
cents  in  the  items  of  the  alleged  false  entries,  is  immaterial.23 

Falsely  Certifying  Checks.  —  An  indictment  for  this  offense,24  need  not 
allege  the  delivery  of  the  check  after  its  certification.25 

Intent  To  Defraud.  —  In  general,  where  under  a  statute  an  intent  to 
defraud  a  national  bank,  or  any  other  corporation  or  person,  is  an 
essential  ingredient  of  an  offense,  the  intent  to  so  defraud  must  be 
alleged.26 


165  U.  S.  36,  17  Sup.  Ct.  235,  41  L.  ed. 
624;  Scott  v.  United  States,  130  Fed. 
429,  64  C.  C.  A.  631;  United  States  v. 
Youtsey,  91  Fed.  864.  Compare  United 
States  V.  Eqe,  49  Fed.  852. 

Need  Not  Be  Made  by  One's  Own 
Hand. — Where  two  persons  were  jointly 
indicted  for  making  false  entries;  the 
court  in  holding  that  it  was  not  neces- 
sary for  the  indictment  to  state  that 
the  entry  was  made  by  the  hand  of  the 
one  of  the  defendants  who  .was  an 
officer  of  the  bank,  it  being  charged 
that  both  defendants  were  present  at 
the  time  of  making  the  entry,  said:  "It 
is  distinctly  averred  that  it  was  a  part 
of  the  conspiracy  agreed  to  by  both 
that  the  false  entries  should  be  made. 
In  criminal  as  in  civil  law,  the  maxim, 
'Qui  facit  per  alium  facit  per  se,'  is 
applicable.  To  violate  section  5209,  an 
officer  of  a  bank  does  not  have  to  make 
the  false  entry  with  his  own  hand.  It 
is  enough  if  he  cause  it  to  be  made — if 
another  made  it  by  his  direction." 
Scott  v.  United  States,  130  Fed.  429, 
64  C.  C.  A.  631. 

19.  Cochran  v.  United  States,  157 
U.  S.  286,  15  Sup.  Ct.  628,  39  L.  ed 
704.  But  see,  United  States  v.  Pot- 
ter, 56  Fed.  97. 

20.  United  States  v.  French,  57  Fed. 
382;  United  States  v.  Hughitt,  45  Fed. 
47.  And  see,  Bacon  V.  United  States, 
97  Fed.  35,  38  C.  C.  A.  37;  United 
States  v.  Booker,  80  Fed.  376.  But  see, 
Cochran  v.  United  States,  157  U.  S. 
286,  15  Sup.  Ct.  628,  39  L.  ed.  704. 

21.  United  States  v.  Potter,  56  Fed. 
63. 

22.  Clement  v.  United  States,  149 
Fed.  305,  79  C.  C.  A.  243;  United  States 
v.  Work,  57  Fed.  391;  United  States  v. 
French,  57  Fed.  382. 


Fixact  Offence,  However,  Must  Be 
Charged. — It  is  the  settled  rule,  how- 
ever, that  indictments  should  be  free 
from  ambiguity,  and  be  so  expressed  as 
to  leave  no  doubt  in  the  mind  of  the 
court  and  of  the  accused  of  the  exact 
offense  intended  to  be  charged,  and  the 
general  character  of  the  facts  upon 
which  the  government  bases  the  case; 
for,  unless  this  is  done,  the  accused  is 
not  advised  of  the  matters  which  he 
is  required  to  meet  in  defending  him- 
self. United  States  v.  Carll,  105  U.  S. 
611,  26  L.  ed.  1135;  United  States  V. 
Cruikshank,  92  U.  S.  542,  23  L.  ed. 
588;  United  States  v.  Hess,  124  U.  S. 
483,  8  Sup.  Ct.  571,  31  L.  ed.  516; 
Evans  V.  United  States,  153  U.  S.  584, 
14  Sup.  Ct.  934,  939,  38  L.  ed.  830; 
Dow  v.  United  States,  82  Fed.  904,  27 
C.  C.  A.  140. 

23.  United  States  v.  Britton,  107 
U.  S.  655,  2  Sup.  Ct.  512,  27  L.  ed. 
520;  United  States  v.  French,  57  Fed. 
382. 

24.  See  Act  of  July  12,  1882,  ch. 
290,  §13;  22  St.  at  L.  162. 

25.  Potter  v.  United  States,  155 
U.  S.  438,  15  Sup.  Ct.  144,  39  D.  ed. 
214;  United  States  v.  Potter,  56  Fed. 
83. 

26.  United  States  v.  Berry,  85  Fed. 
208.  And  see,  Evans  V.  United  States, 
153  U.  S.  584,  14  Sup.  Ct.  934,  939,  38 
L.  ed.  830;  United  States  v.  Britton, 
107  U.  S.  655,  2  Sup.  Ct.  512,  27  L.  ed. 
520;  McKnight  v.  United  States,  111 
Fed.  735;  United  States  v.  Youtsey,  91 
Fed.  '864;  United  States  V.  Eno,  56  Fed. 
218;  United  States  v.  Voorhees,  9  Fed. 
143. 

Proof  of  One  Intent  Sufficient. — An 
examination  of  the  Bevised  Statutes 
(section  5209),  shows  that  the  several 
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V.     PROCEEDINGS  FOR  FORFEITURE  AND  DISSOLUTION. 

A.  State  Banks.  —  1.  Forfeiture.  —  For  illegal  practices,  or  for 
failure  to  duly  observe  the  banking  laws  of  the  state,  the  charter  of  a 
bank  may  be  subject  to  forfeiture.27  Proceedings  for  that  purpose  are 
regularly  instituted  by  the  state  through  its  proper  officers,28  and  a 
judicial  determination  of  the  question  in  a  direct  proceeding  against 
the  corporation  is  usually  required,29  since  it  cannot  be  considered  and 
decided  collaterally.30  The  procedure  to  enforce  a  forfeiture  is  usually 
prescribed  by  the  statutes,  and  may  be  in  the  nature  of  quo  warranto?1 


intents  are  set  forth  disjunctively.  It 
is  made  an  offense  to  do  the  acts  named 
with  any  of  the  intents  set  forth  in 
the  statute,  and  it  is  sufficient  to  sup- 
port an  indictment  to  prove  any  one 
thereof,  so  far  as  such  element  of  the 
crime  is  concerned,  although  the  sev- 
eral intents  may  be  cumulatively 
charged  in  the  indictment.  Grain  V. 
United  States,  162  U.  8.  625,  16  Sup. 
Ct.  952,  40  L.  ed.  1097;  McKnight  V. 
United  States,  111  Fed.  735,  49  C.  C.  A. 
594. 

27.  Ala. — Paschall  v.  Whitsett,  11 
Ala.  472.  Colo. — People  v.  City  Bank, 
7  Colo.  226,  3  Pac.  214.  111.— People 
V.  National  Sav.  Bank,  129  111.  618,  22 
N.  E.  288.  Ind.— State  Bank  v.  State, 
1  Blackf.  267,  12  Am.  Dec.  234.  La. 
Atchafalaya  Bank  v.  Dawson,  13  Ala. 
497.  Miss. — Planter's  Bank  v.  State,  7 
Smed.  &  M.  163;  Commercial  Bank  v. 
State,  6  Smed.  &  M.  599,  45  Am.  Dec. 
280.  Mo. — Hamtramck  v.  Edwardsville 
Bank,  2  Mo.  169.  N.  Y.— People  v. 
Washington  Bank,  6  Cow.  211.  Pa. 
Com.  V.  Commercial  Bank,  28  Pa.  383; 
Long  v.  Farmers'  Bank  of  Beading,  1 
Clark,  284,  2  Pa.  Law.  J.  230.  R.  I. 
Bank  Commissioners  v.  B.  I.  Central 
Bank,  5  E.  I.  12.  Vt  —  State  V.  Essex 
Bank,  8  Vt.  489. 

28.  Md. — Planters'  Bank  v.  Bank  of 
Alexandria,  10  Gill  &  J.  346.  Miss. 
Grand  Gulf  Bank  v.  Archer,  8  Smed. 
&  M.  151 ;  Maury  v.  Ingraham,  28  Miss. 
171.  Ohio.  —  Bank  of  Circleville  v. 
Benick,  15  Ohio  322.  Pa.— Dyer  V. 
Walker,  40  Pa.  157. 

Only  the  State  May  Complain. — Un- 
til the  state  chooses  to  insist  upon  the 
forfeiture,  no  one  else  has  the  right  to 
question  the  existence  of  the  corpora- 
tion. People  v.  Bank  of  Pontiac,  12 
Mich.  527. 

29.  U.  S. — Cheshire  Provident  In- 
stitution r.  Anglo-American  Land 
Mortgage  &  Agency  Co.,  132  Fed.  968, 
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66  C.  C.  A.  122.  Ark.— Bradshaw  & 
Helm  v.  Bank  of  Little  Bock,  76  Ark. 
501,  89  S.  W.  316.  La.— Bank  of 
Louisiana  V.  Green,  20  La.  Ann.  214. 
Mich.  —  Montgomery  V.  Merrill,  18 
Mich.  338;  Attorney  General  V.  Oak- 
land County  Bank,  Walk.  Ch.  90.  N.  Y. 
Hagmayer  v.  Alten,  36  Misc.  59,  72  N. 
Y.  Supp.   623. 

Court  Acts  With  Discretion. — Where 
the  statute  subjects  the  offending  bank 
to  the  liability  of  forfeiture,  proceed- 
ings to  vacate  its  charter  will  not  as 
a  matter  of  course  be  concluded  with 
an  order  of  ouster.  The  court  exercises 
its  power  in  discretion,  and  the  court 
will  refuse  to  exercise  it  if  no  existing 
danger  to  the  community  requires  it. 
State  V.  Essex  Bank,  8  Vt.  489. 

May  Cease  To  Exist  Ipso  Facto. — In 
the  case  of  Wilson  v.  Tesson,  12  Ind. 
2S5,  the  court  in  holding  that  where 
a  bank  was  organized  under  a  former 
law  and  failed  to  comply  with  the  pro- 
visions of  a  subsequent  one,  it  ceased 
to  have  a  corporate  existence  and  no 
judgment  of  forfeiture  was  necessary, 
said:  "We  maintain  that  immediately 
upon  the  repeal  of  the  general  bank- 
ing law  of  1852,  the  corporations  creat- 
ed under  it,  which  had  not  accepted 
the  terms  of  the  new  banking  act,  ex- 
pired without  the  judgment  of  the 
court  against  them." 

30.  Ky. — Hughes  v.  Bank  of  Somer- 
set, 5  Litt.  45.  Mich. — People  V.  Bank 
of  Pontiac,  12  Mich.  527.  Mo.— State 
Bank  v.  Snelling,  35  Mo.  190;  Farmers' 
Bank  v.  Garten,  34  Mo.  119. 

31.  Ala. — Jemison  v.  Planters',  etc. 
Bank,  23  Ala.  168;  Saltmarsh  v.  Plant- 
ers', etc.  Bank,  14  Ala.  668.  Mich. 
Bank  Commissioners  v.  Bank  of  Brest, 
Harr.  Ch.  112.  Miss. — Commercial 
Bank  v.  State,  4  Smed.  &  M.  439. 
N.  Y. — Attorney  General  V.  Bank  of 
Chenango,  Hopk.  Ch.  596;  People  V. 
Hudson  Bank,  6  Cow.  217.     Pa.— Com. 
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scire  facias,52  or  a  suit  may  be  filed  asking  for  a  decree  of  forfeiture, 
and  also  for  the  appointment  of  a  receiver  to  wind  up  the  affairs  of 
the  bank.33  An  injunction  to  restrain  the  bank  from  continuing  its 
business  may,  likewise,  be  a  provisional  remedy  in  some  cases.31  While 
strictly  speaking,  a  corporation  dies,  ipso  facto,  when  its  charter 
pires,35  nevertheless  it  is  generally  provided  by  statute,  or  by  judicial 
decree  in  connection  with  the  dissolution  of  a  bank,  that  such  a  cor- 
poration, or  its  representatives,  may,  for  the  purpose  of  closing  up  its 
affairs,  sue  and  be  sued  for  a  limited  time.30  Likewise,  in  case  of  for- 
feiture of  charter,  provision  is  usually  made  for  the  temporary  contin- 
uance of  the  bank  in  order  to  enable  the  directors,37  or  other  authorities, 
such  as  commissioners,  trustees,  receivers,  or  assignees,  to  collect  and 
pay  its  debts,  and  to  distribute  its  net  assets  if  any.38 

2.  Dissolution  Upon  Insolvency.  —  a.  Statutory  Regulation.  —  Pro- 
ceedings to  dissolve  banking  corporations,  and  the  appointment  of  re- 
ceivers or  other  persons  to  take  charge  of  their  affairs,  are  regulated  by 
the  statutes,39  and  it  is  often  provided  that  the  bank  commissioner,  or 


V.  Commercial  Bank,  28  Pa.  391;   Mur- 
phy v.  Farmers'  Bank,  20  Pa.  415. 

32.  State  v.  Bank  of  South  Carolina, 
1  Speer   (S.  C.)    433. 

33.  People  v.  Superior  Court,  100  Cal. 
105,  34  Pac.  492;  Mitchell  r.  Bank  of 
St.  Paul,   7   Minn.   252. 

34.  U.  S. — Murray  v.  American  Sure- 
ty Co.  of  New  York,  70  Fed.  341,  44 
U.  S.  App.  43,  17  C.  C.  A.  138.  Cal. 
Peoples'  Home  Sav.  Bank  v.  Superior 
Court  of  City  and  County  of  San  Fran- 
cisco, 103  Cal.  27,  36  Pac.  1015.  Mass. 
Com.  v.  Bank  of  Mutual  Eedemption,  4 
Allen  1.  Mich.. — Attorney  General  V. 
Oakland  County  Bank,  Walk.  Ch.  90. 
N.  Y. — Attorney  General  v.  Bank  of 
Chenango,  Hop>;.  Ch.  596.  Wis.— Cleve- 
land v.  Marine  Bank  of  Milwaukee,  17 
Wis.    545. 

35.  Ala.  —  Paschall  v.  Whitsett,  11 
Ala.  472.  Ind, — Wilson  v.  Tesson,  12 
Ind.  285.  Me. — Rankin  v.  Sherwood,  33 
Me.  509;  Merrill  v.  Suffolk  Bank,  31 
Me.  57,  50  Am.  Dec.  649.  Miss.— Bank 
of  Mississippi  v.  Duncan,  56  Miss.  166; 
Coulter  v.  Robertson,  24  Miss.  278, '57. 
Am.  Dee.  168;  Commercial  Bank  of 
Natchez  v.  Chambers,  8  Smed.  &  M. 
9.  N.  0.— Fox  v.  Horah,  36  N.  C.  358, 
36  Am.  Dec.  48. 

Although  Civilly  Dead,  Obligation  of 
Contracts  Survive. — City  Ins.  Co.  v. 
Commercial  Bank,   68   111.   34S. 

36.  U.  S.— Pomeroy  v.  State  Bank  of 
Indiana,  1  Wall.  23,  17  L.  ed.  500.  Ind. 
Conwell  v.  Pattison,  28  Ind.  509;  Cun- 
ningham v.  Clark,  24  Ind.  7.  Mass. 
Folger  v.  Chase,  18  Pick.  63. 


37.  Ham  v.  Banque  Ville  Marie,  22 
R.  I.  248,  47  Atl.  364. 

38.  Ala.— Savage  v.  Walshe,  26  Ala 
619;  Jamison  v.  Planters '&  Merchants 
Bank,  23  Ala.  168;   Saltmarsh  V.  Plant 
ers'   &   Merchants'  Bank,   14  Ala.   668 
Ark. — Underhill  v.  State  Bank,  6  Ark 
135.     111.— People  v.  Ridgley,  21  111.  65 
Ind. — Ryan    v.   Vanlandingham,    7   Ind 
416.     la. — Miners'    Bank    of    Dubuque 
r.    Thomas,    4    G.     Greene     336.       Ky, 
Dana  v.  Brown,  1  J.  J.  Marsh  304.    La, 
Laeombe  V.  Milliken,  36  La.  Ann.  367 
Gaillard    v.    Citizens     Bank,     11     Rob 
1 6S.      Me.  —  Emerson     v.     Washington 
County     Bank,     24     Me.     445.       Miss 
Bingham    v.    Robertson,    25    Miss.    390; 
Coulter  v.  Robertson,   24  Miss.   278,  57 
Am.  Dec.  168;  Bacon  v.  Cohea,  12  Smed. 
&  M.  516;  Commercial  Bank  of  Natchez 
V.  Chambers,   8   Smed.   &   M.   9;    Nevitt 
v.  Bank  of  Port  Gibson,  6  Smed.  &  M. 
513.     N.  Y.— Higgins   v.  Tefft,   4   App. 
Div.   62,   38   N.   Y.   Supp.   716;   Hisrgins 
v.  Worthington,  90  Hun  436,  35  N.  Y. 
Supp.   815.      Ohio. — Martin  v.  Belmont 
Bank  of  St.  Clairsville,  13  Ohio  250. 

Assets  Applied  to  Payment  of  Debts. 
Connecticut  Mutual  Life  Ins.  Co. 
v.  Dunscomb,  108  Tenn.  724,  69  S.  W. 
345,  58  L.  R.  A.  694,  91  Am.  St.  Rep. 
769. 

39.  Ind. — Herron  v.  Vance,  17  Ind. 
595.  Ohio. — State  v.  Claypool,  13  Ohio 
St.  14.  S.  C. — Donaldson  v.  Johnson, 
3   Rich.   216. 

Directors  Can  Obtain  No  Preferences. 
Stough  v.  Ponca  Mill  Co.,  54  Neb.  500, 
74  N.  W.  868. 
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some  other  official  shall  assume  such  charge,  especially  pending  the 
appointment  of  a  receiver  or  trustee.40 

b.  Proceedings.  —  Judicial  proceedings  for  the  dissolution  of  a  bank 
and  the  appointment  of  a  receiver  are  frequently  instituted  in  the 
name  of  the  state,  and  under  varying  statutes,  are  brought  by  such 
officials  as  the  bank  commissioner,41  the  attorney  general,42  the  state 
treasurer,43  or  the  state  auditor.44  In  some  jurisdictions  a  bill  or  pe- 
tition may  be  filed  by  the  creditors,45  or  by  the  stockholders,46  to  wind 
up  the  affairs  of  a  bank.-  In  some  states,  an  assignment  to  a  trustee 
for  the  benefit  of  creditors  may  be  a  proper  mode  of  procedure.47 


40.  Andrews  v.  Steele  City  Bank,  57 
Neb.  173,  77  N.  W.  342;  Omaha  Sav 
Bank  v.  Eosewater,  1  Neb.  (Unof.; 
723,  96  N.  W.  68.  And  see  the  statutes 
of  the  several  states. 

Bond  To  State. — The  statutes  may 
provide  that  the  officers,  with  satisfac- 
tory sureties,  may  give  a  bond  to  the 
state,  conditioned  upon  the  full  set- 
tlement of  all  the  liabilities  of  the  in- 
solvent bank,  and  in  such  case,  the  as- 
sets of  the  bank,  temporarily  in  the 
custody  of  the  bank  examiners,  may 
be  returned  to  the  bank  and  its  sure- 
ties. The  officers  and  sureties  assume, 
however,  under  such  circumstances,  the 
burden  of  paying  the  bank's  debts,  and 
they  cannot  use  the  assets  of  the  bank 
in  paying  the  expenses  thereof  to  the 
prejudice  of  creditors.  Hume  v.  Mil- 
ler,' 75   Neb.   800,  106  N.  W.   1006. 

41.  Cheshire  Provident  Institution 
r.  Anglo-American  Land  Mortgage  & 
Agency  Co.,  132  Fed.  968,  66  C.  C.  A. 
122;  Lanz  v.  Fresno  Loan  &  Sav.  Bank, 
125  Cal.  456,  58  Pac.  63. 

42.  U.  S. — Murray  v.  American  Sure- 
ty Co.,  70  Fed.  341,  17  C.  C.  A.  138,  44 
U.  S.  App.  43.  Cal. — Peoples'  Home 
Sav.  Bank  v.  Superior  Court,  103  Cal. 
27,  36  Pac.  1015.  la. — Dickerson  v. 
Casco  County  Bank,  95  Iowa  392,  64 
N.  W.  395.  Kan. — Dodson  v.  Wight- 
man,  6  Kan.  App.  835,  49  Pae.  790. 
La. — Riggins  &  Co.  V.  Union  Bank  of 
Louisiana,  18  La.  Ann.  677.  Mo. — 
State  ex  rel.  Hadlev  v.  Peoples'  United 
States  Bank,  197  Mo.  574,  94  S.  W. 
953.  Neb. — State  v.  Commercial  State 
Bank,  28  Neb.  677,  44  N.  W.  998.  N.  Y. 
Hagmayer  v.  Allen,  36  Misc.  59, 
72  N.  Y.  Supp.  623.  Wis. — Hurlbut  v. 
Marshall,   62   Wis.   590,   22   N.   W.   852. 

43.  Worth  V.  Piedmont  Bank  of 
Morganton  (N.  C),  28  S.  E.  488;  Ap- 
peal of  Walton,  Id. 

44.  Coddington  v.  Canaday,  157  Ind. 
243,  61  N.  E.  567. 
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45.  Ark. — Bradshaw  v.  Bank  of  Lit- 
tle Rock,  76  Ark.  501,  89  S.  W.  316. 
Minn. — American  Savings  &  Loan  Assn. 
V.  Farmers'  &  Merchants'  State  Bank, 
65  Minn.  139,  67  N.  W.  800;  Palmer  ' 
v.  Bank  of  Zumbrota,  65  Minn.  90,  67 
N.  W.  893;  Thacher  v.  Woodbury,  67 
N.  W.  873.  N.  C. — Dobson  v.  Simon- 
ton,  78  N.  C.  63.  Wis.— Gager  v.  Bank 
of  Edgerton,  101  Wis.  593,  77  N.  W. 
920;  Hurlbut  v.  Kelly,  62  Wis.  590, 
22  N.  W.  852. 

46.  111. — Chandler  Mortgage  Co.  v. 
Loring,  113  111.  App.  423.  la.— Dick- 
erson v.  Cass  County  Bank,  95  Iowa  392, 
64  N.  W.  395.  Ky. — Dunn  v.  Kyle, 
14  Bush.  134.  Neb. — Omaha  Sav.  Bank 
V.  Rosewater,  1  Neb.  (Unof.)  723,  96 
N.  W.  68.  N.  T. — Warren  v.  Fake,  49 
How.  Pr.  430. 

The  Nevada  statute  provides  that 
wherever  the  assets  of  a  corporation 
are  in  danger  of  waste  from  litigation, 
any  holder  or  holders  of  one-tenth  of 
the  capital  may  apply  to  the  district 
court  for  an  order  dissolving  the  cor- 
poration and  appointing  of  a  receiver. 
It  is  held  under  this  statute  that  such 
a  proceeding  is  void  unless  the  direc- 
tors have  been  properly  notified  to  ap- 
pear and  show  cause  why  a  receiver 
should  not  be  appointed.  Golden  v. 
Averill,  31  Nev.  250,  101  Pac.  1021. 

47.  Md. — Union  Bank  of  Tennessee 
v.  Ellicott,  6  Gill  &  J.  363.  Mich- 
Town  v.  Bank,  2  Dougl.  530.  Miss. 
Grand  Gulf  Railroad  &  Banking  Co.  V. 
State,  10  Smed.  &  M.  428;  Montgomery 
v.  Commercial  Bank,  1  Smed.  &  M.  Ch. 
632.  Mo. — Chicago  Title  &  Trust  Co. 
v.  Brady,  165  Mo.  197,  65  S.  W.  303; 
Chew  v.  Ellingwood,  86  Mo.  260,  56 
Am.  Rep.  429.  N.  Y  —  In  re  Bowery 
Bank,  16  How.  Pr.  56,  5  Abb.  Pr.  415; 
Haxtun  v.  Bishop,  3  Wend.  13.  Ohio. 
Rossman  V.  McFarlane,  9  Ohio  St.  369; 
Armstrong  v.  Grannis,  4  Ohio  Dec.  (Re- 
print) 54,  1  Cleve.  Law.  Rec  71.    Okla. 
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Injunction.  —  In  the  discretion  of  the  court,  an  injunction  may  be 
granted  in  some  states,  in  connection  with  dissolution  proceedings,  for 
the  purpose  of  restraining  the  bank  from  transacting  any  business  ex- 
cept for  the  purposes  of  liquidation.48 

Receivers.  —  Actions. —  Although  receivers  of  insolvent  banks  are  gen- 
erally authorized  to  sue  in  the  name  of  the  bank,  or  in  their  own 
names  as  receivers  for  the  purpose  of  collecting  the  assets  of  the  bank,4' 
yet  the  appointment  of  a  receiver  does  not  terminate  the  corporate  ex- 
istence of  the  bank,50  and  although  a  receiver  has  been  appointed,  the 
bank  as  an  interested  part,  may  oppose  a  motion  to  extend  his  original 
powers.81  The  statutes  may  also  provide  that  actions  may  be  brought 
against  receivers.62 


Guthrie  Nat.  Bank  v.  Gill,  6  Okla.  560, 
54  Pac.  434.  Pa. — News  v.  Shackamax- 
on  Bank,  16  W.  N.  C.  207;  In  re  Min- 
ers' Bank,  13  W.  N.  C.  370;  Dana  V. 
Bank  of  United  States,  5  Watts  &  S. 
223.  S.  C. — Parker  v.  Carlinola  Sav. 
Bank,  53  S.  C.  583,  31  S.  E.  673,  69  Am. 
St.  Rep.  883.  W.  Va  —  Farmers '  Bank 
V.  Willis,  7  W.  Va.  31.  Wis— Killen  V. 
Barnes,  106  Wis.  546,  82  N.  W.  536. 

48.  Cal. — Arques  v.  Union  Sav. 
Bank,  133  Cal.  139,  65  Pac.  307;  Crane 
v.  Pacific  Bank,  106  Cal.  64,  39  Pac. 
215,  27  L.  R.  A.  562.  Mich.— Barnum 
V.  Bank  of  Pontiac,  Har.  116.  N.  Y. 
Ferry  v.  Bank  of  Central  New  York, 
15  How.  Pr.  445.  N.  C. — Dobson  v. 
Simonton.  78  N.  C.  63.  Wis.— Gager 
v.  Marsden,  101  Wis.  598,  77  N.  W. 
922;  Gager  v.  Bank  of  Edgerton,  101 
Wis.  593,  77  N.  W.  920;  Hurlbut  v. 
Kelly,  62  Wis.  590,  22  N.  W.  852. 

Injunction  Void. — Where  an  order  of 
injunction  issued  by  a  court  at  the 
commencement  of  the  proceedings  for 
the  dissolution  of  the  corporation  was 
without  authority,  the  petitioner  was 
not  guilty  of  any  contempt  in  disre- 
garding the  same.  Harrison  v.  Heb- 
bard,  101  Cal.  152,  35  Pac.  555. 

49.  U.  S.— Hallett  v.  Fish,  120  Fed. 
986.  111.— Iglehart  v.  Bierce,  36  111. 
133;  Chicago  Fire-Proofing  Co.  V.  Park 
Nat.  Bank,  44  111.  App.  150.  Mo  — 
Kitchens  v.  J.  H.  Teasdale  Commission 
Co.,  105  Mo.  App.  463,  79  S.  W..1177. 
Minn. — Ueland  v.  Haugan,  70  Minn. 
349,  73  N.  W.  169.  N.  Y—  Sickles  v. 
Herold,  11  Misc.  583,  32  N.  Y.  Supp. 
1083;  Atkinson  V.  Rochester  Printing 
Co.,  43  Hun  167;  In  re  Van  Allen,  37 
Barb.  225.  R.  I.— De  Wolf  v.  Sprague 
Mfg.  Co.,  11  R.  I.  380.  Vt.— Danby 
Bank    v.    State    Treasurer,    37   Vt.    541. 


Wis. — Thompson  v.  Gross,  106  Wis.  34, 
81   N.    W.    1001. 

Sales  by  Receivers. — Kentucky. — In 
order  that  a  sale  of  real  property  of  a 
bank,  in  the  hands  ot  a  receiver,  be 
valid,  it  is  necessary  that  it  be  ap- 
praised by  the  receiver.  The  receiver 
"would  have  a  right  to  redeem  the 
real  property  if  it  is  sold  for  less  than 
two-thirds  of  its  appraised  value,  and 
whether,  redeeming  or  not,  he  would 
have  the  right  to  occupy  it,  and  to  re- 
ceive rents  until  right  of  redemption 
had  expired."  Vaugh  v.  Pedley,  137 
Ky.  737,  126  S.  W.  1093.  See,  also, 
Phelps  V.  Jones,  91  Ky.  244,  15  S. 
W.  668;  Graves  v.  Long,  Assignee,  87 
Ky.  441,  9  S.  W.  297. 

Action  Against  Directors. — Parties. 
When  a  receiver  of  an  insolvent  bank 
brings  an  action  against  the  directors 
for  wrongful  misappropriation  of  funds, 
it  is  not  necessary  to  make  all  the  di- 
rectors parties  defendant.  Gaither  v. 
Bauernsehmidt,  108  Md.  1,  69  Atl.  425. 

50.  Ahrens  v.  State  Bank,  3  Rich. 
(S.  C.)  401. 

51.  State  v.  German  Sav.  Bank,  50 
Neb.  734,  70  N.  W.  221. 

52.  See  the  various  statutes.  See, 
also,  the  following  cases:  Neb. — Hig- 
gins  V.  Hayden,  53  Neb.  61,  73  N.  W. 
2S0.  S.  D. — McCormiek  Harvesting 
Maeh.  Co.  v.  Yankton  Sav.  Bank,  15 
S.  D.  196,  87  N.  W.  974.  Tenn.— Fri- 
berg  v.  Cox,  97  Tenn.  550,  37  S.  W. 
283. 

Suit  To  Recover  Deposit. — However, 
in  the  case  of  Crutchfield  v.  Hunter, 
138  N.  C.  54,  50  S.  E.  557,  it  was  held 
that  the  proper  remedy  for  a  depositor 
who  had  not  been  properly  credited,  for 
his  deposit  on  his  account  with  the 
bank,    which    was    in    the    hands    of    a 
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B.  National  Banks.  —  1.  Expiration  of  Charter.  —  Even  after 
the  expiration  of  its  charter  by  lapse  of  time,  a  national  bank  may 
for  the  purpose  of  winding  up  its  business  sue  and  be  sued  as  a  cor- 
poration, the  federal  statute  expressly  providing  for  the  extension  of 
the  franchises  of  national  banks  for  the  sole  purpose  of  liquidating 
their  affairs  until  such  affairs  are  finally  closed.53 

2.  Forfeiture  of  Charter.  —  If  the  directors  of  a  national  bank 
knowingly  violate,  or  knowingly  permit  any  of  the  officers,  agents,  or 
servants  of  the  bank  to  violate,  any  of  the  provisions  of  the  law  regulat- 
ing such  banks,  all  the  rights,  privileges,  and  franchises  of  the  bank 
are  declared  to  be  forfeited.64  The  action  to  enforce  forfeiture  is 
brought  by  the  comptroller  of  the  currency,65  in  a  court  of  the  United 
States,56  and  since  the  act  refers  to  directors,  an  information  charging 
that  the  association  did  the  act  complained  of  is  insufficient.57  The 
action  must  be  brought,  if  at  all,  within  the  statutory  period  of  five 
years.68  Upon  the  dissolution  of  the  bank  and  the  forfeiture  of  its 
charter  by  judicial  decree,  the  comptroller  may  appoint  a  receiver  to 
wind  up  its  affairs,59  and  it  has  been  held  that  a  pending  suit  against 
a  national  bank  is  abated  by  a  decree  of  forfeiture.60 

3.  Involuntary  Liquidation.  —  Insolvency.  —  National  Bankrupt 
Act.  —  It  is  expressly  provided  by  the  United  States  bankruptcy  law 
that  private  bankers,  but  not  national  banks  or  banks  incorporated 
under  state  or  territorial  laws,  may  be  adjudged  involuntary  bank- 
rupts.61 

Comptroller's  Authority  To  Appoint  Receiver. —  It  is  provided  by  the 
federal  statutes  that  whenever  the  comptroller  of  the  currency  shall 


receiver,   was   "to   file   his   petition   in 
the  original  cause  wherein  the  receiver 
was  appointed,"  and  that  a  suit  to  re- 
cover  the   deposit    could   not   be   main 
tained  against  the  receiver. 

53.  See,  Act  of  July  12,  1382,  ch. 
290,  22  St.  at  L.  164,  §7;  Cogswell  v. 
Second  Nat.  Bank,  76  Conn.  252,  56  Atl. 
574. 

54.  U.  S.  Rev.  St.,  §5239;  Trenholm 
v.  Commercial  Nat.  Bank,  38  Fed.  323. 

55.  Rev.  St.,  §5239. 

56.  Rev.  St.,  §5239. 

57.  Trenholm  v.  Commercial  Nat. 
Bank,  38  Fed.  323,  holding  that  the 
averment  in  the  information  must 
charge  either  that  the  act  was  done  by 
the  directors,  or  that  they  knowingly 
permitted  some  one  or  more  of  the 
officers,  agents,  or  servants  of  the  as- 
sociation to  do  the  act  relied  on  as  a 
violation  of  the  statute. 

Statute  Not  Applicable  to  All  Cor. 
porate  Acts. — "Acts  done  in  connection 
with  the  corporate  business  by  the 
cashier  or  other  executive  officers  or 
agents  of  the  bank  may  be  violations  of 
the  provisions  of  title  62,  but  it  does 
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not  follow  that  by  reason  thereof  that 
the  charter  shall  be  forfeited.  Being 
acts  done  by  the  executive  officers  with- 
in the  general  scope  of  their  powers  as 
such,  they  are  corporate  acts,  and,  in 
strict  legal  phraseology,  may  be  de- 
clared to  be  acts  done  by  the  associa- 
tion, yet  they  would  not  constitute 
grounds  for  the  forfeiting  of  their  fran- 
chise." Trenholm  v.  Commercial  Nat. 
Bank,  38  Fed.  323. 

58.  Rev.  St.,  §1047;  Wells  v.  Graves, 
41  Fed.  459. 

59.  Act  of  June  30,  1876.  Ch.  156, 
19  St.  at  L.  63. 

60.  Selma  First  Nat.  Bank  v.  Colby, 
21  Wall.  (U.  S.)  609,  22  L.  ed.  687. 
But  see,  Bank  of  Montreal  v.  Fidelity 
Nat.  Bank,  112  N.  Y.  667,  20  N.  E. 
414. 

61.  Act  of  July  1,  1898,  Sec.  4, 
Subd.  b.  And  see  In  re  Salmon  v.  Sal- 
mon, 143  Fed.  395V  See  the  title 
• '  Bankruptcy  Proceedings. ' ' 

Act  of  1867. — In  re  Manufacturer's 
Nat.  Bank,  5  Biss.  499,  16  Fed.  Cas. 
No.  9,051. 
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become  satisfied  of  the  insolvency  of  a  national  bank,"  or  whenever 
any  creditor  shall  have  obtained  a  judgment  and  it  is  shown  by  the 
certificate  of  the  clerk  of  the  court  that  such  judgment  has  remained 
unpaid  for  thirty  days,"  or  whenever  any  bank  refuses  to  pay  its  cir- 
culating notes,6*  the  comptroller  may  appoint  a  receiver.85  It  is  not 
necessary,  moreover,  that  there  should  have  been  a  prior  judicial  deter- 
mination of  the  bank's  insolvency,08  since  the  authority  vested  in  the 
comptroller  is  discretionary  and  not  subject  to  appellate  review.67  A  re- 
ceiver may  also  be  removed  by  the  comptroller.88 

Corporate  Existence  of  Bank. —  The  fact  that  a  bank  is  insolvent,  and 
that  a  receiver  has  been  appointed,  does  not,  however,  dissolve  the  cor- 
poration, and  it  retains  its  capacity  to  sue  and  to  be  sued.09 


62.  Act  of  June  30,  1876,  Ch.  156, 
19  St.  at  L.  63;  Richmond  v.  Irons, 
121  U.  S.  27,  7  Sup.  Ct.  788,  30  L. 
ed.  864. 

63.  Act  of  June  30,  1876,  Ch.  156, 
19  St.  at  L.  63. 

64.  Rev.  St.,  §5234;  Act  of  June 
3,   1864,  ch.   106,  13   St.   at   L.   114. 

65.  The  Act  of  June  30,  1876,  pro- 
vides (19  St.  at  L.  63)  that  upon  the 
appointment  of  a  receiver  he  "shall 
proceed  to  close  up  such  association." 
It  has  been  held,  by  a  circuit  court, 
that  "the  words  'close  up'  used  in  the 
statute,  mean  the  liquidation  and  clos- 
ing up  of  the  business  of  the  bank, 
not  the  closing  of  the  bank.  It  is  evi- 
dent from  the  manner  in  which  these 
words  are  used  that  it  relates  to  the 
final  winding  up  of  the  business.  All 
that  the  receiver  is  required  to  do,  the 
only  service  that  he  can  render,  is  in 
transacting  the  business  that  has  to 
be  done  after  the  bank  is  closed,  and 
it  certainly  was  never  intended  by  the 
use  of  these  words  to  indicate  an  in- 
tention to  limit  the  power  of  the  comp- 
troller to  takrng  action  before  the 
bank  has  closed  its  doors."  Wash- 
ington Nat.  Bank  v.  Eckels,  57  Fed. 
870,  872. 

66.  Bushnell  v.  Leland,  164  U.  S. 
684,  17  Sup.  Ct.  209,  41  L.  ed.  593.  See, 
also,  United  States  v.  Knox,  102  U.  S. 
422,  26  L.  ed.  216;  Casey  v.  Galli,  94  U. 
S.  673,  24  L.  ed.  168;  Kennedy  v.  Gib- 
son, 8  Wall.  (U.  S.)   498,  19  L.  ed.  476. 

67.  U.  S—  Cadle  t>.  Baker,  20  Wall. 
650,  22  L.  ed.  448;  Washington  Nat. 
Bank  v.  Eckels,  57  Fed.  870;  In  re 
Manufacturers'  Nat.  Bank,  16  Fed.  Cas. 
No.  9,051.  Cal.— Chetwood  v.  California 
Nat.  Bank,  113  Cal.  414,  45  Pac.  704. 
N.  Y  —  Piatt  v.  Beebe,  57  N.  Y.  339. 

Comptroller's     Decision     Final. — The 


power  vested  in  the  comptroller  is  dis- 
cretionary, and  where  the  head  of  "one 
of  the  departments'  of  government  is 
clothed  with  discretionary  powers,  and 
authority  to  investigate  facts  and  act 
upon  his  conclusions,  his  conclusions  as 
to  the  facts  are  final,  and  not  review- 
able by  the  courts."  Thus,  the  decision 
of  the  comptroller  that  the  bank  is  in- 
solvent is  final.  "It  is  equivalent  to 
the  fact,  whether  the  bank  is  really 
insolvent  or  not,  so  far  as  to  authorize 
the  exercise  of  the  comptroller's  power 
to  put  the  bank  in  the  hands  of  a  re- 
ceiver." Washington  Nat.  Bank  of 
Tacoma  v.  Eckels,  57  Fed.  870. 

Bank  May  Enjoin  Comptroller. — A 
national  bank  may,  however,  upon  its 
denial  of  having  failed  to  redeem  its 
circulating  notes  apply  to  a  federal 
court  for  an  injunction  to  restrain  the 
comptroller  from  appointing  a  receiver. 
Rev.  St.,  §5237;  Cadle  v.  Baker,  20 
Wall.    (U.   S.)    650,   22   L.   ed.   448. 

68.  Kennedy  V.  Gibson,  8  Wall.  (U. 
S.)  505,  19  L.  ed.  476. 

69.  U.  S.— Chemical  Nat.  Bank  v. 
Hartford  Deposit  Co.,  161  U.  S.  1,  16 
Sup.  Ct.  439,  40  L.  ed.  595;  Central 
Nat.  Bank  v.  Connecticut  Mut.  L.  Ins. 
Co.,  104  U.  S.  54,  26  L,  ed.  693;  First 
Nat.  Bank  v.  Pahquioque  Bank,  14  Wall. 
383,  20  L,  ed.  840;  Kennedy  v.  Gib- 
son. 8  Wall.  498,  19  L.  ed.  476;  Riddle 
v.  First  Nat.  Bank,  27  Fed.  503.  Conn. 
National  Pahquioque  Bank  v.  First  Nat. 
Bank,  36  Conn.  325.  Fla. — Camp  v. 
First  Nat.  Bank,  44  Fla.  497,  33  So. 
241,  103  Am.  St.  Rep.  173.  111. — 
Chemical  National  Bank  v.  Hartford 
Deposit  Co.,  156  111.  522,  41  N.  E.  225. 
Ohio. — Barnes  v.  Poque,  11  Ohio  Dee. 
(Reprint)  798.  Tenn. — Hutchison  v. 
Crutcher,  98  Tenn.  421,  39  S.  W.  725, 
37   L.   R.   A.   89. 
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Who  May  Sue.  —  The  receiver  may  sue  in  his  own  name  as  receiver, 
or  in  the  name  of  the  bank,70  and  in  order  to  bring  an  action  the  con- 
sent of  the  comptroller  is  not  necessary.71  The  receiver  may  also  de- 
fend suits  brought  against  the  bank.72 

In  What  Courts.  —  By  virtue  of  his  appointment,  the  receiver  is  an 
agent  of  the  United  States,  and  he  can,  by  weight  of  authority,  sue 
in  the  federal  courts  regardless  of  the  questions  of  diversity  of  citizen- 
ship or  amount  in  controversy.73    The  legal  title  of  the  bank's  property 


70.  U.  S—  Cadle  v.  Baker,  20  Wall. 
650,  22  L.  ed.  44S;  National  Bank  v. 
Kennedy,  17  Wall.  19,  21  L.  ed.  554; 
Allen  v.  Luke,  141  Fed.  694;  Bartley  v. 
Hayden,  74  Fed.  913;  Thompson  v.  Pool, 
70  Fed.  725;  Hot  Springs  Independent 
School  Dist.  No.  10  v.  First  Nat.  Bank, 
61  Fed.  417;  Fisher  v.  Yoder,  53  Fed. 
565;  Yardley  V.  Dickson,  47  Fed.  835; 
Grant  v.  Spokane  Nat.  Bank,  47  Fed. 
673;  Stephens  v.  Bernays,  44  Fed.  642; 
McConville  v.  Gilmour,  36  Fed.  277, 
1  L.  E.  A.  498;  Armstrong  v.  Traut- 
man,  36  Fed.  275;  Armstrong  v.  Ette- 
sohn,  36  Fed.  209;  Hendee  v.  Connecti- 
cut &  P.  B.  R.  Co.,  26  Fed.  677;  Price 
v.  Abbott,  17  Fed.  506;  Frelinghuysen 
V.  Baldwin,  12  Fed.  395;  Van  Antwerp 
v.  Hulburd,  8  Blatchf.  282,  28  Fed. 
Cas.  No.  16,827;  Stanton  v.  Wilkeson, 
8  Ben.  357,  22  Fed.  Cas.  No.  13,299; 
Piatt  v.  Beach,  2  Ben.  303,  19  Fed. 
Cas.  No.  11,215;  hi  re  Piatt,  1  Ben. 
534,  19  Fed.  Cas.  No.  11,211.  Dak.— 
Sioux  Falls  Nat.  Bank  v.  First  Nat. 
Bank,  6  Dak.  113,  50  N.  W.  829.  la. 
Turner  v.  First  Nat.  Bank,  26  Iowa 
562.  N.  T.— Piatt  v.  Beebe,  57  N.  Y. 
339;  Green  v.  Walkill  Nat.  Bank,  7 
Hun   63. 

71.  Turner  v.  Richardson,  180  U.  S. 
87,  21  Sup.  Ct.  295,  45  L.  ed.  438; 
National  Bank  of  Metropolis  v.  Ken- 
nedy, 17  Wall.  19,  21  L.  ed.  554;  Hay- 
den v.  Thompson,  71  Fed.  60,  17  C.  C. 
A.  592,  36  U.   S.  App.  361. 

72.  U.  S.— Denton  v.  Baker,  93  Fed. 
46,  35  C.  C.  A.  187;  Grant  v.  Spokane 
Nat.  Bank,  47  Fed.  673.  Dak.— Sioux 
Falls  Nat.  Bank  v.  First  Nat.  Bank,  6 
Dak.  113,  50  N.  W.  829.  N.  Y.— Na- 
tional, etc.,  Bank  v.  Mechanics'  Nat. 
Bank,  89  N.  Y.  440. 

Entry  of  Judgment. — It  has  been 
held,  however,  that  where  a  judgment 
is  rendered  against  a  national  bank 
which  is  in  the  hands  of  the  receiver, 
it  is  a  proper  proceeding  for  the  court 
to  render  judgment  against  the  bank 
only,   and   to   enter   an   order   requiring 
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"the  receiver  to  certify  the  claim  in 
judgment  to  the  comptroller  of  the 
currency  of  the  United  States,  '  to 
be  paid  by  him  in  due  course  of  the  ad- 
ministration of  the  assets  of  the  said 
national  bank.'  "  Wolf  v.  Nat.  Bank 
of  Illinois,  178  111.  85,  52  N.  E.  896. 
And  see  Merrill  v.  First  Nat.  Bank,  75 
Fed.  148,  21   C.  C.  A.  282. 

73.  Nat.  Bank  v.  Kennedy,  17  Wall. 
(U.  S.)  19,  21  L.  ed.  554;  Kennedy  v. 
Gibson,  8  Wall.  (U.  S.)  498,  19  L.  ed. 
476;  McCartney  v.  Earle,  115  Fed.  462, 
53  C.  C.  A.  392;  Guarantee  Co.  v.  Han- 
way,  104  Fed.  369,  44  C.  C.  A.  312; 
Myers  v.  Hettinger,  94  Fed.  370,  37  C. 
C.  A.  369;  Short  v.  Hepburn,  75  Fed. 
113,  21  C.  C.  A.  252;  Thompson  v.  Ger- 
man Ins.  Co.,  76  Fed.  S92;  Yardley  V. 
Dickson,  47  Fed.  S35;  Grant  v.  Spo- 
kane Nat.  Bank,  47  Fed.  673;  Arm- 
strong v.  Trautman,  36  Fed.  275. 

The  Act  of  Aug.  13,  1888,  25  St.  at 
L.  436,  relative  to  the  jurisdiction  of 
suits  by  and  against  national  banks, 
does  not  affect  the  jurisdiction  of  the 
federal  courts  in  suits  brought  by  a  re- 
ceiver, appointed  by  the  comptroller. 
Such  suits  are  governed  by  sections  563 
and  629  of  the  revised  statutes.  Auten 
r.  United  States  National  Bank,  174  U. 
S.  125,  19  Sup.  Ct.  628,  43  L.  ed.  920; 
Linn  County  Nat.  Bank  v.  Crawford,  69 
Fed.  532;  Stephens  v.  Bernays,  41  Fed. 
401. 

Officer  of  the  United  States. — "A  re- 
ceiver of  a  national  bank  appointed  by 
the  comptroller  of  the  currency  is  an 
officer  of  the  United  States,  and  an 
action  against  him  is  one  arising  under 
the  laws  of  the  United  States,"  conse- 
quently the  Supreme  Court  of  the  Unit- 
ed States  has  appellate  jurisdiction  of 
such  an  action  upon  writ  of  error  to 
the  Circuit  Court  of  appeals.  Auten  P. 
United  States  National  Bank,  174  U. 
S.  125,  19  Sup.  Ct.  628,  43  L.  ed.  920. 
And  see,  Sounentheil  v.  Christian  Moer- 
jlein  Brewing  Co.,  172  U.  S.  401,  19 
I  Sup.  Ct.  233,  43  L.  ed.  492;  In  re  Chet- 
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being  vested  in  him,  the  receiver  may  also  sue  in  the  state  courts.74 

Election  of  Liquidating  Agent.  —  It  is  further  provided  by  the  federal 
statutes  that,  upon  the  appointment  of  a  receiver,  and  the  payment  in 
full  of  the  allowed  claims,  the  comptroller  shall  call  a  meeting  of  the 
stockholders  to  determine  whether  the  receiver  shall  be  continued  to 
wind  up  the  affairs,  or  whether  an  agent  shall  be  elected  by  the  stock- 
holders.76 If  an  agent  is  elected,  he  stands  in  the  place  of  the  receiver, 
and  he  may  sue  in  his  own  name  or  in  the  name  of  the  bank.70 

4.  Judicial  Appointment  of  Receivers.  —  a.  Federal  Courts.  —  It 
has  been  held  that  the  authority  of  the  comptroller  to  appoint  a  receiver 
is  not  exclusive,  and  that  a  court  of  equity  is  empowered  to  make  such 
an  appointment  upon  the  application  of  a  judgment  creditor.77 

b.  State  Courts.  —  Although  national  banks  can  be  dissolved  only 
as  prescribed  by  acts  of  congress,78  yet  for  causes  other  than  specified 
in  the  federal  statutes,  a  state  court  may,  if  necessary  to  protect  the 
interests  of  creditors,  appoint  a  receiver  to  take  charge  of  the  affairs 
of  the  bank.79  As  a  rule,  however,  a  state  court  will  refuse  to  take 
such  a  step.80 


wood,  165  U.  S.  443,  17  Sup.  Ct.  385, 
41  L.  ed.  782;  Kennedy  V.  Gibson, 
8  Wall.  (U.  S.)  498,  19  L.  ed.  476. 

74.  U.  S.  —  Lake  Nat.  Bank  v. 
Wolfeborough  Sav.  Bank.  78  Fed.  517, 
24  C.  C.  A.  195.  N.  Y.— Piatt  V.  Beebe, 
57  N.  Y.  339;  Peters  V.  Foster,  56  Hun 
607.  Vt.—  Fish  v.  Olin,  76  Vt.  120,  56 
Atl.  533. 

Suits  Against  Receivers. — Where  it 
is  sought  to  recover  property  over  which 
the  federal  courts  have  obtained  no 
jurisdiction,  and  which  happens  to  be 
in  the  hands  of  the  receiver  of  a  na- 
tional bank  merely  because  it  was 
found  in  the  custody  of  the  bank,  sec- 
tion 5242  of  the  Revised  Statutes  does 
not  apply.  The  state  court  has  juris- 
diction of  the  action.  "There  is  no 
collision  of  jurisdictions.  The  author- 
ity of  the  federal  courts  over  the  as- 
sets, and  the  right  of  its  officer  to  hold 
them,  is  not  questioned  or  invaded." 
Corn  Exchange  Bank  of  Chicago  V. 
Blve,  101  N.  Y.  303,  4  N.  E.  635. 

75.  Act  of  June  30,  1876,  Amended 
Mch.  2,  1897,  29  St.  at  L.  600. 

76.  Ex  parte  Chetwood.  165  U.  S. 
443,  17  Sup.  Ct.  385,  41  L.  ed.  782;  Mc- 
Conville  v.  Gilmour,  36  Fed.  277,  1 
L.  R.  A.  498;  Chetwood  V.  California 
Nat.  Bank,  113  Cal.  649,  45  Pac.  854. 
And   see   Act   of   June   30,   1876,  supra. 

Jurisdiction  of  State  Court. — When 
an  agent  is  substituted  for  a  receiver 
by  the  act  of  the  stockholders  to  wind 
np  the  affairs  of  an  insolvent  bank,  the 
jurisdiction    previously    acquired   by    a 


state  court  is  not  ousted  by  such  sub- 
stitution. And  such  agent  has  power 
to  intervene  in  a  suit  by  the  receiver 
against  a  stockholder  and  receive  the 
benefits  of  the  suit  and  must  account 
to  the  federal  court  for  the  same.  In 
re  Chetwood,  165  U.  S.  443,  17  Sup.  Ct. 
385,  41  L.  ed.  782;  Snohomish  County 
v.  Puget  Sound  Nat.  Bank,  81  Fed. 
518;  Chetwood  v.  California  Nat.  Bank, 
113   Cal.  414,  45  Pac.   704. 

77.  Wright  v.  Merchants'  Nat.  Bank, 
1  Flip.  568,  30  Fed.  Cas.  No.  18,084; 
Irons  v.  Manufacturers'  Nat.  Bank,  6 
Biss.  301,  13  Fed.  Cas.  No.  7,06S. 

78.  Union  Gold  Min.  Co.  v.  Rocky 
Mt.  Nat.  Bank,  1  Colo.  531. 

79.  Conn. — Cogswell  v.  Second  Nat. 
Bank,  76  Conn.  252.  56  Atl.  574.  Ga. 
Merchants'  &  Planters'  Nat.  Bank  v. 
Masonic  Hall,  63  Ga.  549.  Kan.— El- 
wood  v.  First  Nat.  Bank,  41  Kan.  475, 
21  Pac.   673. 

Act  Not  Exclusive. — Where  a  peti- 
tion is  filed,  by  a  stockholder,  who  is 
also  a  cestu  que  trust  with  respect  to 
a  specific  fund,  stating  a  case  which 
justifies  the  administering  of  the  trust 
fund,  and  showing  that  it  does  not  be- 
long to  a  class  of  cases  expressly  pro- 
vided for  by  act  of  congress,  the  state 
courts  are  free  to  grant  relief  in  what- 
ever nature  the  rules  of  equity  may  be 
deemed  to  call  for.  Cogswell  V.  Sec- 
ond Nat.  Bank,  76  Conn.  252,  56  Atl. 
574. 

80.  Watkins  v.  Lawrence  Nat.  Bank, 
51  Kan.  254,  32  Pac.  914. 
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paedia of  Evidence. 


I.  CHARACTER  OF  PROCEEDINGS.  —  A.  Nature  in  General. 
Proceedings  under  bastardy  acts  are  purely  statutory,  and  not  after 
the  course  of  the  common  law.1 

Bastardy  proceedings  abate  upon  the  death  of  the  defendant.2 
B.  Civil  or  Criminal.  —  Although  such  a  proceeding  is  usually 
instituted  by  the  filing  of  a  complaint,  the  issuing  of  a  warrant,  and 
the  arrest  of  the  defendant,  it  is  nevertheless  regarded  in  most  juris- 
dictions as  a  civil  proceeding,  governed  by  the  law  regulating  civil 
actions,  and  instituted  for  the  purpose  of  compelling  the  father  of  a 
bastard  child  to  support  and  maintain  it.3 


1.  Cross  v.  People,  8  Mich.  113. 

2.  Me. — McKenzie  v.  Lombard,  85 
Me.  224,  27  Atl.  110.  Mich.— People 
p.  Kemppainen,  128  N.  W.  183.  N.  C. 
Clements  V.   Durham,  52  N.   C.   100. 

3.  Ala. — Williams  v.  State,  117  Ala. 
199,  23  So.  142;  Douglass  v.  State,  117 
Ala.  185,  23  So.  142.  Ark.— Quails  v. 
State,  92  Ark.  200,  122  S.  W.  498;  Wim- 
berly  v.  State,  90  Ark.  514,  119  S.  W. 
668;  Land  f.  State,  84  Ark.  199,  105  S. 
W.  90,  120  Am.  St.  Rep.  25;  Pearce  v. 
State,  55  Ark.  387,  18  S.  W.  380. 
Conn. — Camp  v.  Carroll,  73  Conn.  247, 
47    Atl.    122;    Naugatuck   v.    Smith,     53 


N.  E.  740;  Scharf  v.  People,  134  111. 
240,  24  N.  E.  761;  Harrison  v.  People, 
81  111.  App.  93.  Ind. — Clark  v.  State, 
125  Ind.  1,  6,  24  N.  E.  744;  Maker  v. 
State,  123  Ind.  378,  24  N.  E.  128;  Rey- 
nolds v.  State,  115  Ind.  421,  17  N.  E. 
909;  Gooding  v.  State,  39  Ind.  App. 
42,  78  N.  E.  257;  State  v.  Carlisle,  21 
Ind.  App.  438,  52  N.  E.  711.  la.— State 
v.  Johnson,  89  Iowa  1,  56  N.  W.  404; 
State  v.  Severson,  78  Iowa  653,  43  N. 
W.  533;  State  v.  Shoemaker,  62  Iowa 
343,  17  N.  W.  589,  49  Am.  Rep.  146; 
State  v.  McGlothlen,  56  Iowa  544,  9 
N.   W.   893.    Kan. — Poole   V.  French,   71 


Conn.  523,  3  Atl.  550.  Fla.— E.  N.  E.  Kan.  391,  80  Pac.  997;  Stahl  v.  State. 
V.  State  ex  rel.  Lulu,  25  Fla.  268,  6  |  67  Kan.  864,  74  Pac.  238;  In  re  Wbeeler, 
So.  58;  W.  H.  T.  v.  State,  18  Fla.  883.  j  34  Kan.  96,  8  Pac.  276.  Ky.— Head  V. 
111.— Maynard  v.  People,  135  111.  416,  25  [Martin,  85  Ky.  480,  3  S.  W.  622;   Cotn- 
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Criminal  Action.  —In  other  jurisdictions  bastardy  proceedings  nre 
deemed  criminal  in  their  nature,  to  be  prosecuted  by  indictment  like 
other  criminal  offenses.4 


v.  Cantrell,  20  Ky.  L.  Rep.  24,  45  S. 
W.  72;  Francis  (of  color)  v.  Com.,  3 
Bush  4;  Chandler  v.  Com.,  4  Mete.  66. 
Me. — Hodge  v.  Sawyer,  85  Me.  285,  27 
Atl.  153;  Knowles  V.  Scribner,  57  Me. 
495.  Mass. — Corcoran  v.  Higgins,  194 
Mass.  291,  80  N.  E.  231;  Conefy  V. 
Holland,  175  Mass.  469,  56  N.  E.  701; 
Jennings  v.  Brown,  167  Mass.  543,  46 
N.  E.  99;  Davis  v.  McEnaney,  150 
Mass.  451,  23  N.  E.  221;  Bowers  v. 
Wood,  143  Mass.  182,  9  N.  E.  534;  Di- 
neen  v.  Williams,  138  Mass.  367.  Neb. 
Collister  v.  Ritzhaupt,  83  Neb.  794,  120 
N.  W.  489;  Heidemann  v.  Noxon,  83 
Neb.  175,  119  N.  W.  257;  In  re  Walker, 
61  Neb.  803,  86  N.  W.  510;  Stoppert 
v.  Merle,  45  Neb.  105,  63  N.  W.  382; 
Munro  v.  Callahan,  41  Neb.  849,  60 
N.  W.  97.  N.  H.— State  v.  Legasse, 
79  Atl.  700;  Ford  V.  Smith,  62  N.  H. 
419;  Stokes  v.  Sanborn,  45  N.  H.  274. 
N.  C— State  V.  Addington,  143  N.  C. 
683.  57  S.  E.  398;  State  r.  Lilies,  134  N. 
C.  735,  47  S.  E.  750;  State  v.  Edwards, 
110  N.  C.  511,  14  S.  E.  741;  State  V. 
Peeples,  108  N.  C.  768,  13  S.  E.  8. 
Okla.— In  re  Comstock,  10  Okla.  299, 
61  Pac.  921;  Bell  v.  Territory,  8  Okla. 
75,  56  Pac.  853.  S.  D.— State  v.  Etter, 
124  N.  W.  957;  State  v.  Patterson,  18 
S.  D.  251,  100  N.  W.  162;  State  v. 
Knowles,  10  S.  D.  471,  74  N.  W.  201. 
Wash.— State  v.  Tieman,  32  Wash.  294, 
73  Pac.  375,  98  Am.  St.  Rep.  854. 

A  bastardy  proceeding  is  a  civil  pro- 
ceeding to  enforce  a  police  regulation 
(State  v.  McDonald,  152  N.  C.  802,  67 
S.  E.  762)  "accompanied  by  an  ex- 
traordinary remedy  of  arrest  and  im- 
prisonment for  the  purpose  of  enforc- 
ing a  judgment  rendered  in  the  case." 
In  re  Walker,  61  Neb.  803,  86  N.  W. 
510. 

In  Castles  v.  Welch,  63  N.  H.  369, 
the  court  said:  "A  proceeding  under 
the  bastardy  act  is  a  civil  suit,  .  .  . 
but  the  forms  of  the  proceeding  are 
in  most  particulars  of  a  criminal  char- 
acter. 'It  is  founded  upon  a  com- 
plaint made  under  oath.  It  is  com- 
menced by  a  criminal  capias  or  war- 
rant. .  .  .  It  is  returnable  to  a 
court  of  inquiry.  The  officer  making 
the  arrest  cannot  take  bail.  The  de- 
fendant  is   bound    to   answer    instanter 


upon  being  brought  before  the  magis- 
trate;   and   if   there   is   probable   < 
for  prosecution,  he  is   bound    over    for 
trial,  and  upon  his  failure  to  give  bonds 
he  is  committed. '  ' ' 

In  North  Carolina  the  proceeding  is 
held  to  be  in  no  sense  criminal — not 
even  quasi-criminal,  though  the  man 
be  liable  to  a  fine.  States  V.  Liles,  134 
N.  C.  735,  47  S.  E.  750,  citing  the 
earlier  cases  and  tracing  the  statute 
since  1741,  and  overruling  State  V. 
Ballard,  122  N.  C.  1024,  29  S.  E.  899; 
State  v.  Ostwalt,  118  N.  C.  1208,  24 
S.  E.  660,  32  L.  R.  A.  396;  Myers  v. 
Stafford,  114  N.  C.  234,  19  S.  E.  764. 
In  Georgia  where  bastardy  proceed- 
ings may  be  instituted  before  the  child 
is  born,  the  bond  required  is  a  bond 
for  the  lying  in  expenses,  and  the 
maintenance  and  education  of  the 
child  until  it  is  fourteen  years  old.  But 
if  the  child  has  been  born,  and  the 
mother  has  recovered  before  the  bast- 
ardy proceedings  are  instituted,  the 
bond  required  is  simply  a  bond  to  in- 
demnify the  authorities  against  a  pos- 
sible charge  for  the  maintenance  and 
education  of  the  child  until  it  reaches 
the  age  of  fourteen  years.  Martin  v. 
State,  127  Ga.  39,  56  S.  E.  79. 

Waiver. — A  defendant  may  waive 
any  irregularity  in  process  or  prelimi- 
nary proceedings,  by  the  same  acts, 
and  to  the  same  extent  as  in  other  civil 
cases.  Rose  v.  People,  81  111.  App.  128. 
4.  Ky. — Com.  V.  Porter,  1  A.  K. 
Marsh.  44.  Md.— Robinson  v.  State,  68 
Md.  617,  13  Atl.  378;  Plunkard  v.  State, 
67  Md.  364.  10  Atl.  225,  309;  Neff  v. 
State,  57  Md.  385;  Norwood  v.  State, 
45  Md.  68;  State  v.  Trimble,  33  Md. 
468;  Bake  v.  State,  21  Md.  422,  426. 
Tenn.— Crawford  v.  State,  7  Baxt.  41. 
In  People  v.  Hamilton,  95  Mich.  210, 
54  N.  W.  874,  the  court  said:  "The  pro- 
cedure is  in  its  nature  criminal.  The 
complaint  and  warrant  are  similar  to 
those  issued  in  criminal  cases,  and 
law  provides  for  an  examination  be- 
fore a  magistrate,  who  may  require  a 
recognizance  for  the  appearance  of  the 
defendant  at  circuit.  This  exan 
tion  is  summary,  and  has  little  sem- 
blance  of  a  trial.  No  witnesses  a  1 3 
sworn    on    behalf    of    the    complai 
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Quasi-Criminal  Action.  —  In  some  jurisdictions,  however,  it  is  held  that 
bastardy  proceedings  are  not  to  be  classed  with  either  civil  or  criminal 
cases;  being  simply  a  statutory  remedy  to  enforce  a  high  moral  duty.0 

n.  JURISDICTION  AND  VENUE.  —  A.  Jurisdiction.  —  1. 
Justices  of  the  Peace.  —  In  most  of  the  jurisdictions,  proceedings  in 
bastardy  are  instituted  before  justices  of  the  peace,  who  have  jurisdic- 
tion to  entertain  complaints,  issue  warrants,  hold  preliminary  exam- 
inations, and  require  defendants  to  enter  into  bonds,  recognizances, 
or  undertakings  to  appear  in  a  higher  court  for  final  trial.8 


at  the  examination,  and  after  hear- 
ing the  defendant,  the  magistrate  may 
require  him  to  enter  into  a  recog- 
nizance for  his  appearance  at  the  cir- 
cuit  court." 

In  State  v.  Lang  (N.  D.),  125  N.  W. 
558,  559,  the  court  said:  "The  initia- 
tory steps  in  the  proceeding  are  mostly 
of  a  criminal  character,  and  doubtless 
they  are  much  more  effective  than  any 
other  in  accomplishing  the  legislative 
object.  The  proceedings  must  be  en- 
titled in  the  name  of  the  state  as 
plaintiff  and  against  the  accused  as  de- 
fendant. The  proceeding  may  be  be- 
gun before  any  justice  of  the  peace, 
and  hence  in  any  county  in  the  state. 
The  magistrate  must  cause 
the  defendant  to  be  brought  before  him 
or  some  other  magistrate  in  the  same 
county  upon  a  warrant,  unless  he  gives 
an  undertaking  as  provided  for  in  such 
act,  and  until  the  defendant  is  arrested 
no  other  proceeding,  after  issuing  the 
warrant,  can  be  had." 

If  a  soldier  be  committed  to  prison 
for  disobeying  an  order  of  bastardy 
till  he  finds  sureties  for  performing  it, 
he  is  not  entitled  to  a  discharge  under 
the  Mutiny  Aet  which  provides  that 
no  person  who  shall  enlist,  etc.,  shall 
be  liable  to  be  taken  out  of  his 
majesty's  service  by  any  process  or  ex- 
ecution whatever  other  than  for  some 
criminal  matter.  King  v.  Archer,  T.  E. 
270,  100  Eng.  Eeprint  147,  followed  in 
King  v.  Bowen,  5  T.  R.  156,  101  Eng. 
Reprint  '89. 

5.  Del. — Vail  v.  State,  1  Penne.  8, 
39  Atl.  451.  Mich. — Harley  v.  Ionia 
Circuit  Judge,  140  Mich.  642,  104  N.  W. 
21  (where  it  was  held  that  the  guar- 
dian of  an  infant  complainant  could 
employ  counsel);  People  v.  Smith,  65 
Mich.  1,  31  N.  W.  599;  People  V.  Phalen, 
49  Mich.  492,  13  N.  W.  830.  Ohio.— 
Perkins  V.  Mobley,  4  Ohio  St.  668,  673. 
Wis.— Goyke    v.    State,    136    Wis.    557, 
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117  N.  W.  1027;  Meyer  v.  Meyer,  123 
Wis.  538,  102  N.  W.  52;  Barry  v.  Nies- 
sen,  114  Wis.  256,  90  N.  W,  166;  Hodg- 
son v.  Nickell,  69  Wis.  308,  34  N.  W. 
118. 

Although  a  proceeding  under  the 
Bastardy  Act  is  so  far  a  civil  suit  as  that 
it  may  be  compromised,  yet  so  far  as 
the  arrest  and  trial  are  concerned,  and 
the  means  of  coercing  a  compliance  with 
the  order  of  the  court,  or  having  exe- 
cution of  the  judgment,  it  is  essen- 
tially criminal  in  form  and  effect,  and 
is  a  matter  in  which  the  public  have 
an  interest.  Holcomb  v.  People,  79  111. 
409. 

6.  Ala. — Williams  v.  State,  29  Ala.  9. 
Conn.— Naugatuck  v.  Smith,  53  Conn. 
523,  3  Atl.  550.  111.— Maynard  v.  Peo- 
ple, 135  111.  416,  25  N.  E.  740.  Ind. 
Ice  V.  State,  123  Ind.  590,  24  N.  E.  682; 
Maker  V.  State,  123  Ind.  378,  24  N.  E. 
128;  Gresley  v.  State,  123  Ind.  72,  24 
N.  E.  332;  Cunningham  v.  State,  35  Ind. 
373;  Gooding  v.  State,  39  Ind.  App. 
42,  78  N.  E.  257;  Armstrong  v.  State, 
24  Ind.  App.  289,  56  N.  E.  681;  Dehler 
v.  State,  22  Ind.  App.  383,  53  N.  E.  850. 
Me.— McFadden  v.  Bubier,  66  Me.  270. 
Md.— State  v.  Chaney,  93  Md.  71,  48 
Atl.  1057;  Cushwa  v.  State,  20  Md.  277. 
Mass. — Woodman  v.  Jarvis,  12  Gray 
190.  Mich. — People  v.  Hamilton,  95 
Mich.  210,  54  N.  W.  874.  Miss.— John- 
son v.  Walker,  86  Miss.  757,  39  So. 
49,  109  Am.  St.  Rep.  733,  1  L.  R.  A. 
470.  N.  C— State  v.  Mize,  117  N.  C. 
780,  23  S.  E.  330;  State  V.  Oswalt,  118 
N  C.  1208,  24  S.  E.  660.  N.  D— State 
V.  Carroll,  13  N.  D.  383,  101  N.  W.  317. 
Ohio. — Hamm  v.  Wickline,  26  Ohio  St. 
81. 

In  Indiana  justices  of  the  peace  have 
complete  jurisdiction  to  hear  and  deter- 
mine bastardy  proceedings.  Maker  v. 
State,  123  Ind.  378,  24  N.  E.  128;  Brit- 
ton  v.  State,  54  Ind.  535;  Gipe  v.  State, 
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2.  County  Courts.  —  In  some  states  county  courts  have  jurisdic- 
tion of  bastardy  proceedings.7 

3.  Municipal  and  Police  Courts.  —  In  other  states  municipal  and 
police  courts  have  jurisdiction.8 

B.  Venue.  —  1.  As  Dependent  on  Residence  of  Parties.  —  In  some 
jurisdictions  it  is  held  that  a  proceeding  in  bastardy  is  a  transitory 
action,  and  may  be  brought  in  the  county  where  either  one  of  the 


40  Ind.  158;  State  t.  Carlisle,  21  Ind. 
App.  438,  52  N.  E.  711. 

Acquiring  Jurisdiction.— A  justice  of 
the  peace  acquires  jurisdiction  over  a 
defendant  in  bastardy  proceedings,  "by 
the  filing  of  the  statutory  complaint, 
duly  verified;  the  issuance  of  a  war- 
rant for  the  arrest  of  the  defendant, 
and  its  execution,  the  execution  of  the 
process  serving  the  same  office  as  the 
service  of  the  summons  in  an  ordinary 
civil  action."  In  re  Walker,  61  Neb. 
803,  86   N.   W.   510. 

In  Munro  v.  Callahan,  41  Neb.  849, 
60  N.  W.  97,  in  stating  the  duties  of  a 
justice  of  the  peace  in  bastardy  cases, 
the  court  said:  "He  may  receive  the 
complaint,  docket  the  case,  issue  his 
warrant,  and  cause  the  arrest  of  the 
party  accused,  and  take  in  writing  the 
examination  of  the  complainant,  and 
then,  unless  the  party  charged  shall 
pay,  or  secure  to  the  complainant  such 
sum  of  money  or  property  as  she  may 
agree  to  receive  in  full  satisfaction, 
and  give  bond  to  the  county  commis- 
sioners of  the  county  in  which  such 
complainant  resides,  to  save  such  coun- 
ty free  from  all  charges  towards  the 
maintenance  of  such  child,  the  justice 
must  bind  such  accused  party  in  a 
recognizance  to  the  district  court.  A 
bastardy  proceeding  is  essentially  a 
civil  proceeding,  and  can  only  be  tried 
on  its  merits  in  the  district  court." 

In  North  Carolina  justices  of  the 
peace  have  exclusive  jurisdiction  of 
bastardy  proceedings  for  twelve 
months  after  commission  of  the  offense, 
which  is  completed  when  the  child  is 
begotten — after  that,  the  superior  and 
criminal  courts  have  concurrent  juris- 
diction. State  V.  Wynne,  116  N.  C. 
981,  21  S.  E.  35. 

Notaries  Public— Preliminary  pro- 
ceedings in  bastardy  may  be  had  before 
a  notary  public  in  those  states  where 
he  has  been  given  ex  officio  powers  of 
a  justice  of  the  peace.  Douglass  v. 
State,  117  Ala.  185,  23  So.  142;   Child- 


ers  v.  State,  3  Ga.  App.  449,  60  S.  E. 
128. 

In  Bell  v.  State,  124  Ala.  94,  27  So. 
414,  the  affidavit  was  made  before  a 
justice  of  the  peace  who  issued  a  war- 
rant of  arrest  thereon  and  made  the 
same  returnable  before  a  notary  public 
of  the  same  county  who  was  ex  officio 
a  justice  of  t*he  peace.  This  was  an 
irregularity  which  was  waived  by  de- 
fendant not  objecting  thereto  at  the 
hearing  before  the  notary  public. 

7.  Ark.— Dobson  v.  State,  69  Ark.  376, 
63  S.  W.  796;  Jackson  v.  State,  29  Ark. 
62.  111.— People  v.  Mclntyre,  81  111. 
App.  519;  Eose  V.  People,  81  111.  App. 
128.  Neb. — Stoppert  v.  Nierle,  45  Neb. 
105,  63  N.  W.  3S2;  Ingram  v.  State, 
24  Neb.  33,  37  N.  W.  943.  S.  D.— State 
v.  Hughes,  8  S.  D.  338,  66  N.  W.  1076; 
State  v.  Bunker,  7  S.  D.  639,  65  N.  W. 
33. 

In  Florida  a  county  judge  has  power 
to  entertain  a  complaint  for  bastardy, 
receive  the  affidavit  and  issue  warrant 
and  refer  the  cause  to  the  circuit  court 
for  trial.  Edwards  V.  Edwards,  48  Fla. 
71,  37  So.  569. 

8.  Ga.— Darden  v.  State,  74  Ga.  842. 
Me.— Eobinson  v.  Swett,  26  Me.  378. 
Mass.— Southward  v.  Kimball,  5  Allen 
301;  Hill  v.  Wells,  6  Pick.  104.  Mich. 
People  v.  Kaminsky,  73  Mich.  637,  41 
N.  W.  833.  N.  Y.— People  v.  Higgins, 
151  N.  Y.  570,  45  N.  E.   1033. 

The  City  Court.— William  v.  State, 
113  Ala.  58,  21  So.  463. 

In  Indiana,  mayors  of  cities  are  giv- 
en jurisdiction  to  hear  complaints  in 
bastardv  cases.  Evans  v.  State,  165 
Ind.  369,  74  N.  E.  244,  75  N.  E.  657,  2 
L.  E.  A.   (N.  S.)    619. 

Courts  of  special  sessions  in  the  city 
of  New  York  have  jurisdiction  of  all 
proceedings  respecting  bastards  within 
the  city  of  New  York.  People  v.  Crispi, 
106  App.  Div.  176,  94  N.  Y.  Supp.  372; 
Eev.  Greater  N.  Y.  Charter,  subd.  3, 
§1409,  p.  603. 
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parties  resides.9  But  in  other  states,  the  proceeding  must  be  brought 
in  the  county  where  the  mother  of  the  child  resides.10 

Place  of  Defendant's  Residence.  —  In  some  states  the  proceeding  is 
properly  brought  in  the  county  where  the  defendant  resides.11 

2.  Change  of  Venue.  —  The  state  may  take  a  change  of  venue.12 
But  a  change  of  venue  cannot  be  had  on  the  application  of  the  re- 
latrix,  because  she  is  no  party  to  the  proceedings.13  Before  a  change 
of  venue  will  be  granted  or  become  effective,  an  affidavit  must  be  fur- 
nished as  in  other  proceedings,14  and  the  expenses  incident  to  the  re- 
moval must  be  paid.15 

in.  PARTIES  TO  THE  PROCEEDINGS.  —  A.  Effect  of  Mar- 
riage of  Mother.  —  In  most  jurisdictions  a  proceeding  in  bastardy 
can  only  be  instituted  by  an  unmarried  woman,16  but  in  other  juris- 


9.  Me. — Dennett  v.  Kneeland,  6  Me. 
4G0.  Mass. — Williams  V.  Campbell,  3 
Mete.  209;  Hill  v.  Wells,  6  Pick.  104. 
Ohio. — Fowler  v.  Zimmerman,  4  Ohio 
Dec.  (Reprint)  271.  W.  Va  —  Tennant 
V.  Brookover,  12  W.  Va.  337,  346. 

A  prosecution  for  bastardy  "may 
be  instituted  before  any  justice  of  the 
peace  of  the  state,  it  is  immaterial 
where  the  complainant  became  preg- 
nant, or  where  the  child  was  born,  or 
what  county  might  become  chargeable 
with  the  maintenance  of  the  child." 
In  re  Lee,  41  Kan.  318,  322,  21  Pac. 
282;  McFadden  V.  Frye,  13  Allen 
(Mass.)  472. 

10.  Ga.— Huff  v.  State,  29  Ga.  424.  Me. 
Hodge  v.  Sawyer,  85  Me.  285,  27  Atl. 
153.  Md. — Norwood  v.  State,  45  Md. 
68.  Mass.  — Kennedy  V.  McLellan,  193 
Mass.  528,  79  N.  E.  819.  Neb.— In- 
gram v.  State,  24  Neb.  33,  37  N.  W. 
943.  N.  J.— Ruff  V.  Kebler,  62  N.  J.  L. 
186,  40  Atl.  626.  N.  Y.— Keller  v.  Mer- 
tens,  37  App.  Div.  497,  55  N.  Y.  Supp. 
1043.  N.  C— State  v.  Hales,  65  N.  C. 
244;  State  v.  Roberts,  32  N.  C.  350.  Pa. 
Com.  v.  Davidheiser,  20  Pa.  Co.  Ct. 
200.     Vt.— Allen  v.  Ford.  11  Vt.  367. 

11.  Ind. — Morris  v.  State,  115  Ind. 
2S2,  16  N.  E.  632,  17  N.  E.  598.  Kan. 
Moore  v.  State,  47  Kan.  772,  28  Pac. 
1072,  17  L.  R.  A.  714.  Ky.— Carter  v. 
Kilburn,  1  A.  K.  Marsh.  463.  Me. 
Hodge  v.  Sawyer,  85  Me.  285,  27  Atl. 
153.  Md.— State  v.  Chaney,  93  Md.  71, 
48  Atl.  1057.  Mass.— Gallary  v.  Hol- 
land, 15  Gray  50;  Williams  v.  Campbell, 
3  Mete.  209. 

It  is  not  necessary  that  the  relatrix 
in  a  bastardy  proceeding  "be  a  resi- 
dent of  either  the  county  or  state  in 
which  the  proceeding  is  commenced." 
Hawley  v.  State,  69  Ind.  98. 
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Bastardy  proceedings  may  be  insti- 
tuted and  maintained  in  the  county  of 
defendant's  residence  by  the  mother 
of  a  bastard  child  begotten  and  born 
outside  of  the  state,  the  mother  being 
a  non-resident.  Roy  V.  Poulin,  105  Me. 
411,  74  Atl.  923,  134  Am.  St.  Rep. 
573. 

"  'If  the  putative  father  is  a  resi- 
dent of  the  state  where  the  prosecu- 
tion is  commenced,  the  mother  may 
make  the  complaint  of  bastardy  against 
him,  even  if  she  and  the  child  are  resi- 
dents of  another  state.'  "  State  f. 
Etter  (S.  D.),  124  N.  W.  957. 

12.  Saint  v.  State,  68  Ind.  128. 

13.  State  v.   Smith,   55   Ind.   385. 

14.  Reitz  v.  State,  33  Ind.  187  (ap- 
plication by  defendant) ;  Riggen  V. 
Com.,   3   Bush.    (Ky.)    493. 

15.  Riggen  v.  Com.,  3  Bush.  (Ky.) 
493. 

16.  111.— Mings  v.  People,  111  111.  98; 
Alminowicz  v.  People,  117  111.  App.  415; 
People  v.  Volksdorf,  112  111.  292.  Kan. 
Moore  v.  State,  47  Kan.  772,  28  Pac. 
1072,  17  L.  R.  A.  714;  Blush  v.  State, 
4  Kan.  App.  145.  46  Pac.  185;  Willetts 
v.  Jeffries,  5  Kan.  470.  Md.  — Sheay 
v.  State,  74  Md.  52,  21  Atl.  607.  Mass. 
Davis  v.  Carpenter,  172  Mass.  167,  51 
N.  E.  530.  Miss. — Welch  v.  Cliburne, 
94  Miss.  443,  49  So.  184,  136  Am.  St. 
Rep.  587.  N.  D.— Ingwaldson  v.  Skriv. 
seth,  7  N.  D.  388,  75  N.  W.  772.  Ohio. 
McGary  v.  Bevington,  41  Ohio  St.  280; 
Haworth  v.  Gill,  30  Ohio  St.  627.  S.  D. 
State  v.  Patterson,  18  S.  D.  251,  100 
N.  W.  162.  Vt.— Gaffrey  V.  Austin,  8 
Vt.  70. 

The  woman  must  be  unmarried,  both 
when  the  child  is  conceived  and  when 
it  is  born,  in  order  to  be  competent  to 
prosecute  a  bastardy  proceeding   (Peo- 
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dictions  a  married  woman  is  allowed  to  prosecute  the  proceedings.17 

B.  Effect  of  Disabilities  of  Parties.  —  Women  Non  Compos 
Mentis.  —  But  an  unmarried  woman,  who  is  non  compos  mentis  can- 
not institute  the  proceedings.18 

Infants.  -In  some  jurisdictions  the  complainant,  though  an  infant, 
may  proceed  in  her  own  name,  and  need  not  act  by  guardian  or  pro- 


pie  V.  Griffin,  142  111.  App.  588,  592), 
and  this  must  be  shown  by  an  affidavit 
(Maynard  v.  People,  135  111.  416,  25 
N.  E.  740). 

"In  the  states  of  Florida  (Andrew 
G.  v.  Catherine  A.,  16  Fla.  830;  Wil- 
liam H.  T.  v.  State,  18  Fla.  883;  C.  T. 
v.  State,  21  Fla.  171;  Thomas  v.  State, 
37  Fla.  378,  20  So.  529),  Alabama 
(Pruit  v.  County  Court  Judge,  16  Ala. 
705;  Limestone  County  Court  Judge 
V.  Kerr,  17  Ala.  328)  and  Kentucky 
(Sword  v.  Nestor,  3  Dana,  453,  the 
cases  go  no  further  than  to  hold  that 
the  several  statutes  of  those  states  ap- 
ply to  single  or  unmarried  women  who 
have  been  delivered  of  bastard  chil- 
dren, and  who  alone  can  maintain  an 
action  under  the  statute.  Stating  the 
corollary  of  the  proposition,  the  rule 
seems  to  be  that  married  women  who 
have,  during  coverture,  given  birth  to 
illegitimate  children  do  not  come  with- 
in the  purview  of  the  statutes,  and 
cannot  maintain  an  action  thereunder." 
Parker  v.  Nothomb,  65  Neb.  315,  93 
N.   W.   851,   60   L.   K.   A.   699,   704. 

17.  Ind  —  Dean  v.  State,  29  Ind.  483; 
Cuppy  V.  State,  24  Ind.  389.  N.  H. 
Parker  v.  Way,  15  N.  H.  45.  N.  J. 
State  v.  Overseers  of  Poor,  24  N.  J.  L. 
533.  Okla  —  Bell  v.  Territory,  8  Okla. 
75,  56  Pac.  853. 

An  action  for  bastardy  can  be  main- 
tained only  by  a  woman  who  while 
nnmarried  has  become  pregnant  with  a 
child  which,  if  born  alive,  would  be  a 
bastard,  or  has  been  delivered  of  a 
bastard  child.  The  word  "unmarried," 
in  the  statute  of  1901,  properly  refers 
to  the  status  of  the  mother  at  the 
time  her  child  is  begotten  and  born, 
and  not  to  the  time  when  she  makes 
complaint.  Parker  v.  Nothomb,  65  Neb. 
308,  91  N.  W.  395  (on  rehearing,  65 
Neb.  315,  93  N.  W.  851,  60  L.  R.  A. 
699,  where  this  question  is  discussed 
in  a  valuable  opinion  by  Holcomb,  J.). 
Under  a  similar  statute  there  has  been 
a  contrary  ruling  in  Kansas.     Willetts 


v.  Jeffries,  5  Kan.  470;   Blush  p.  State, 
4  Kan.  App.  145,  46  Pac.  185. 

Joinder  of  Husband. — In  some  juris- 
dictions if  the  mother  marries  before 
the  prosecution  of  the  proceeding,  the 
husband  should  join  in  the  complaint 
(Keniston  v.  Rowe,  16  Me.  38;  Hyde  v. 
Chapin,  2  Gush.  [Mass.]  77);  but  in  oth- 
ers the  joinder  of  the  husband  seems  to 
be  unnecessary.  (Parker  v.  Way,  15  N. 
H.  45,  holding  that  the  non-joinder  of  a 
husband  in  such  a  complaint  can  only 
be  taken  advantage  of  by  plea  in  abate- 
ment or  special  objection  on  that  ac- 
count). Sullivan  v.  Kelly,  3  Allen 
(Mass.)  148,  distinguishing  Wilbur  v. 
Crane,  13  Pick.  (Mass.)  284;  State  v. 
Overseers  of  the  Poor,  24  N.  J.  L.  533. 
In  Parker  v.  Way,  15  N.  H.  45,  49, 
Chief  Justice  Parker  said:  "The  stat- 
utes respecting  the  maintenance  of  bas- 
tard children  authorize  a  complaint  by 
a  married  woman.  2  Salk.  483,  Rex.  v. 
Albertson,  8  East  193,  202,  Rex.  v. 
Luffe.  A  child  may  be  shown  to  be 
a  bastard,  notwithstanding  the  mother 
is  under  coverture." 

Under  some  statutes  it  is  held  that  a 
bastard  child  can  be  begotten  upon  a 
married  woman  as  well  as  upon  a  single 
woman.  Evans  v.  State,  165  Ind.  369, 
74  N.  E.  244,  75  N.  E.  657,  2  L.  R.  A. 
(N.  S.)  619;  State  v.  Liles,  134  N.  C. 
735,  47  S.  E.  750. 

In  Evans  v.  State,  supra,  on  rehear- 
ing there  is  a  valuable  discussion  as  to 
the  right  of  a  married  woman  to  tes- 
tify as  to  non-access  of  her  husband. 
The  court  traced  the  decisions  from  the 
time  of  Lord  Hardwicke  and  showed 
the  effect  of  various  statutes.  See  on 
this  point  2  Encyclopedia  of  Evidence, 
240-242. 

18.  Non  Compos  Mentis. — A  bas- 
tardy proceeding;  cannot  be  instituted 
by  an  unmarried  woman  who  is  an  im- 
becile and  incompetent  to  testify. 
State  V.  Jehlik,  66  Kan.  301,  71  Pac. 
572,  61  L.  R.  A.  265. 
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chein  amd,19  but  in  others  if  an  infant  does  not  sue  by  guardian  or 
prochein  ami  it  is  ground  of  abatement.20 

Guardian  Ad  Litem.  —  Failure  to  appoint  a  guardian  ad  litem  for  an 
infant  defendant  in  bastardy  proceedings  is  not  sufficient  cause  for  a 
new  trial,21  nor  for  arrest  of  judgment.22 

C.  Public  Officials.  —  In  some  states  when  a  woman  has  cause 
to  institute  bastardy  proceedings,  and  fails  or  refuses  to  do  so,  cer- 
tain public  officers  are  given  power  to  do  so.23 

IV.  PRELIMINARY  PROCEEDINGS.  —  A.  The  Complaint. 
1.  Form  and  Requisites.  —  It  may  be  stated  generally  that  a  complaint 
under  the  bastardy  acts  is  sufficient  if  it  conforms  to  the  provisions 
of  the  statute.24  The  complaint  must  be  properly  entitled  (in  the  name 


19.  Low  v.  Mitchell,  18  Me.  372.  See 
generally  the  title  "Infants." 

This  is  the  rule  in  some  jurisdictions 
where  the  bastardy  proceeding  is  in 
the  name  of  the  state.  Ala. — Miller 
v.  State,  110  Ala.  84,  20  So.  69;  Hanna 
v.  State,  60  Ala.  100.  Ind.— Dehler  v. 
State,  22  Ind.  App.  383,  53  N.  E.  850. 
Mass.— Conefy  v.  Holland,  175  Mass. 
469,  56  N.  E.  701. 

20.  Hinman  v.  Taylor,  2  Conn.  357; 
Judson  v.  Blanchard,  3  Conn.  579. 

Where  a  prosecution  for  bastardy  is 
proceeding  in  the  county  court,  in  be- 
half of  a  minor,  it  is  competent,  after 
a  motion  to  dismiss  is  filed  by  the  de- 
fendant, for  the  court  to  allow  a 
prochein  ami  to  enter  as  prosecutor. 
Coomes  V.  Knapp,   11   Vt.  543. 

"In  the  case  of  Hinman  v.  Taylor, 
2  Conn.  E.  358,  upon  a  complaint  un- 
der the  bastardy  act  of  that  state,  it 
was  held  to  be  good  matter,  pleadable 
in  abatement,  that  the  complainant  was 
a  minor,  and  did  not  prosecute  by 
guardian  or  next  friend."  Coomes  v. 
Knapp,  11  Vt.  543. 

The  complaint  should  aver  the  mi- 
nority of  the  complainant,  but  this  de- 
fect is  waived  by  an  omission  to  de- 
mur, and  by  pleading  the  general  issue. 
Benton  v.  Starr,  58  Conn.  285,  2  Atl. 
450. 

21.  Evans  v.  State,  58  Ind.  587. 

22.  DePriest  v.  State,  68  Ind.  569, 
575;   Eawles  v.  State,  56  Ind.  433. 

23.  If  a  woman  entitled  to  make 
complaint  for  bastardy  refuses  to  do 
so,  an  overseer  of  the  poor,  or  an  offi- 
cer of  the  state  board  of  health,  lunacy 
and  charity,  or  the  superintendent  of 
the  state  almshouse  may  make  such 
complaint.  Dineen  v.  Williams,  138 
Mass.  367,  369;  Wheelwright  v.  Greer, 
10  Allen    (Mass.)   389. 
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Where  a  woman  pregnant  with  a 
bastard  child,  refuses  to  make  com- 
plaint, the  town  may  immediately  in- 
stitute proceedings  in  bastardy.  Warner 
V.  Wheeler,  62  N.  H.  385. 

Leave  of  Court.— If  the  complainant 
in  a  case  under  Mass.  St.  1859,  c.  239, 
relating  to  the  bastardy  process  refuses 
or  neglects  to  proceed  with  her  com- 
plaint, after  the  same  has  been  en- 
tered in  the  superior  court,  and  any  one 
of  the  public,  officers  therein  enumerated 
and  authorized  to  do  so  seeks  to  inter- 
vene and  prosecute  the  same  to  final 
judgment,  he  should  make  application 
to  the  court  and  obtain  leave;  but  if 
such  officer  has  been  allowed  to  come 
in  and  prosecute  such  complaint  with- 
out formally  obtaining  leave,  and  no 
objection  was  made  at  the  time  of  the 
omission,  and  the  defendant  does  not 
show  that  he  has  sustained  any  real 
and  substantial  injury  from  the  irregu- 
larity, a  new  trial  will  not  be  granted. 
Noonan  v.  Brogan,  3  Allen  (Mass.)  4S1. 

Commissioner  of  Public  Charities. 
An  application  for  an  increase  of  the 
amount  to  be  paid  by  an  order  of 
affiliation  in  bastardy  proceedings  in 
New  York  City,  must  be  made  by  the 
commissioner  of  public  charities  of  said 
city.  People  v.  Crispi,  106  App.  Div. 
176,  94  N.  Y.  Supp.  372;  Keller  v.  Mer- 
tens,  37  App.  Div.  497,  55  N.  Y.  Supp. 
1043. 

The  overseers  of  the  poor  may  insti- 
tute the  proceedings  in  some  jurisdic- 
tions. N.  J. — Hurff  v.  Armstrong,  38 
N.  J.  L.  287;  Garwood  V.  Waterford,  27 
N.  J.  L.  436.  N.  Y.— People  v.  Ogden, 
8  App.  Div.  464,  40  N.  Y.  Supp.  827. 
Vt.— Hale  v.  Turner,  29  Vt.  350. 

24.     Zweifel  v.  State,  27  Wis.  396. 

In  New  York,  it  is  held  that  the 
complaint   need   not   contain   the  writ- 
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of  the  state),28  and  must  generally  be  in  writing,28  and  be  sworn  to 
and  subscribed  by  the  complainant." 

Forms  of  Complaint.  —  The   forms  given  in  the  note  have  been  ap- 
proved as  designated." 


ten  depositions  of  the  complainant  and 
witnesses  taken  before  the  magistrate. 
Simis  v.  Alwang,  61  App.  Div.  426,  70 
N.   Y.   Supp.   580. 

In  a  bastardy  proceeding  by  a  town, 
it  is  no  objection  that  the  act  com- 
plained of  is  not  averred  to  be  contra 
formam  statuti,  unless  it  appear,  that 
the  proceedings  are  not  founded  upon 
the  statute,  but  upon  the  common  law. 
Hopkins  v.  Plainfield,  7  Conn.  286. 

Where  the  complaint  prayed  process 
against  the  person  accused,  that  he 
might  be  arrested,  and  brought  before 
proper  authority,  and  be  dealt  with, 
as  by  statute  in  such  case  made  and 
provided  is  directed,  it  was  held  that 
this  was  equivalent  to  an  express  aver- 
ment, that  the  complaint  was  insti- 
tuted on  the  statute.  Hopkins  v.  Plain- 
field,   7   Conn.   286. 

25.  Smith  v.  Hayden,  6  Cush. 
(Mass.)   111. 

In  the  Name  of  the  State. — A  prose- 
cution for  bastardy  must  be  in  the 
name  of  the  state.  Fia. — Andrew  G. 
v.  Catherine  A.,  16  Fla.  830.  Ind. 
Walker  v.  State  ex  rel.  Laboyteaux,  43 
Ind.  App.  605,  86  N.  E.  502;  Dehler  v. 
State,  22  Ind.  App.  383,  53  N.  E.  850. 
Ky.—  Head  v.  Martin,  85  Ky.  480,  3 
S.  W.  622. 

26.  Ohio.— Ohio  v.  Smith,  Tappan, 
175.  Vt.— State  v.  Simons,  30  Vt.  620. 
Va. — Mann  v.  Com.,  6  Munf.  452. 

Consult  the  statutes  in  the  various 
jurisdictions. 

In  some  states  the  complaint  need  not 
be  in  writing.  Smith  v.  Hayden,  6 
Cush.  (Mass.)  Ill;  State  V.  Overseers 
of  Poor,  24  N.  J.  L.  533. 

In  Alabama  the  complaint  before  a 
justice  of  the  peace  is  not  required  to 
be  in  writing;  it  may  bo  oral  or  writ- 
ten. Laney  v.  State,  109  Ala.  34,  19 
So.  531. 

27.  Cross  o.  People,  10  Mich.  24; 
Graves  v.  Adams,  8  Vt.  130. 

Signature  by  guardian  alone  is  suffi- 
cient. Benton  v.  Starr,  58  Conn.  285, 
20  Atl.  450. 

28.  Form   of  Affidavit 
Precedent,  W.  H.  T.  v.  State,  18  Fla. 

883. 

State   of  Florida,   County  of  Madison. 


Before  the  subscriber,  Robert  M. 
Witherspoon,  County  Judge  and  ex 
officio  Justice  of  the  Peace  in  and  for 
said    county,    personally    came    Maggie 

C    ,    who,    being   duly    sworn,    says 

that  on  the  19th  day  of  May,  A.  D. 
1880,  in  the  County  and  State  afore- 
said, the  deponent,  being  a  single 
woman,  she  was  delivered  of  a  girl 
child,    which    by    law    is    deemed    and 

held  a  bastard,  and  William  H.  T.  

is  the  father  of  said  bastard  child. 
(Signed)  Maggie  C  . 

Sworn  to  and  subscribed  before  me 
this  the  20th  day  of  October,  A.  D. 
1880. 

(Signed)  Robert  M.  Witherspoon, 
County  Judge,  and  ex  officio  Justice  of 
the  Peace. 

Form  of  Complaint. — In  Kinder  v. 
State  ex  rel.  Dunbar,  70  Ind.  284,  the 
complaint  was  as  follows: 

The  State  of  Indiana,  on  the  relation 
of  Phebe  J.  Dunbar  v,  Richard  H.  Kin- 
der. 

Phebe  J.  Dunbar  complains  of  Rich- 
ard H.  Kinder  and  says  that  she  is 
pregnant  with  a  bastard  child,  and  that 
said  Richard  H.  Kinder  is  the  father 
of  said  child. 

Phebe  J.  Dunbar. 

(Sworn  to  by  relatrix). 

On  demurrer  it  was  held  that  the 
above  complaint  fulfilled  the  statute 
in  every  particular.  See  also  Kinder 
v.  State,  68  Ind.  454;  Dibble  v.  State, 
48  Ind.  470. 
State  of  Nebraska, 

Seward  County. 

This  16th  day  of  July,  1901,  Nellie 
M.  Lattimer  personally  appeared  before 
me,  J.  W.  McCaulley,  a  justice  of  the 
peace  in  M.  Township,  Seward  county, 
and  being  by  me  first  duly  sworn,  on 
oath,  says  that  she  is  an  unmarried 
woman,  resident  of  Seward  county  in 
the  state  of  Nebraska;  that  on  the  29th 
day  of  June,  1901,  she  was  delivered  of 
a  bastard  child,  and  that  William  M. 
Campion  is  the  father  of  said  child. 
(Signed)     Nellie  M.  Lattimer. 

Official  signature. 
(Approved    Campion    v.     Lattimer,     70 
Neb.  245,  97  N.  W.  290.) 

Since  the  statute  making  a  party  in 
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2.  Averments.  —  In  General.  —  Generally  it  should  appear  from  the 
complaint  that  the  complainant  is  an  unmarried  woman,  and  that 
she  is  pregnant  with,  or  has  been  delivered  of  a  bastard  child,  and 
that  a  particular  person  is  the  father  of  said  child.29 

Conception  of  Child. —  It  has  been  held  necessary  to  allege  in  a  com- 
plaint made  by  the  mother  of  the  child,  the  time  when,  and  the  place 
where  the  child  was-  begotten.30    But  where  proceedings  are  instituted 


a  civil  proceeding  a  competent  witness 
(statute  of  1860  [Pub.  St.  eh.  85,  §16]), 
a  complaint  for  bastardy  does  not  de- 
pend upon  the  accusation  made  in  time 
of  travail  and  continued  constantly  in 
such  accusation,  and  such  allegation  in 
the  complaint  is  therefore  unnecessary. 
Bowers  v.  Wood,  143  Mass.  182,  9  N.  E. 
534. 

29.  In  Allred  v.  State,  151  Ala.  125, 
44  So.  60,  the  affidavit  upon  which  the 
defendant  was  tried,  charged  "that 
James  Allred,  the  defendant,  within 
twelve  months  before  the  making  of 
the  affidavit,  did  in  said  county  (of 
Jefferson)  impregnate  Lettie  Morrison, 
a  woman,  alleged  to  be  single,  and  that 
she  was  then  in  a  pregnant  condition, 
in  said  county,  and  that  said  James 
Allred,  a  man  was  the  cause  of  said 
pregnancy,  etc."  It  was  held  that 
these  allegations  were  equivalent  to 
charging  that  the  prosecutrix  was  preg- 
nant with  a  bastard  child,  and  that  the 
defendant  was  the  father  of  said  bas- 
tard child. 

To  institute  bastardy  proceedings,  it 
is  only  necessary  that  "the  magistrate 
must,  by  the  examination  of  the 
woman  on  oath,  and  any  other  testi- 
mony which  may  be  offered,  ascertain 
the  father  of  the  bastard,  and  must  is- 
sue his  warrant."  It  is  not  necessary 
to  put  all  the  details  into  the  com- 
plaint. Simis  V.  Alwang,  61  App.  Div. 
426,  70  N.  Y.  Supp.  580. 

"Proceedings  in  bastardy  are  statu- 
tory, originating  before  a  justice  of  the 
peace,  and  are  instituted  by  the  com- 
plaint of  a  single  woman  that  she  is 
pregnant  with  or  has  been  delivered 
of  a  bastard  child,  in  the  county  in 
which  the  complaint  is  made,  and  must 
accuse  a  particular  person  of  being  the 
father  of  such  child."  Douglass  v. 
State,  117  Ala.  185,  23  So.  142;  Laney 
v.  State,  109  Ala.  34,  19  So.  531. 

Test  of  Sufficiency. — In  De  Priest  v. 
State,  68  Ind.  569,  it  was  held  that  if 
the  complaint  in  bastardy  informs  the 
defendant   of  the  nature   of  plaintiff's 
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cause  of  action,  and  is  so  explicit  that 
a  judgment  thereon  could  be  used  as 
a  bar  to  another  suit  for  the  same 
cause,   it   is   sufficient. 

Unmarried. — In  a  prosecution  for  bas- 
tardy, the  complaint  should  allege  that 
the  mother  is  a  single  or  unmarried 
woman.  Thomas  v.  State  ex  rel.  Eob- 
erts,  37  Fla.  378,  20  So.  529;  W.  H.  T. 
v.  State,  18  Fla.  883;  E.  D.  P.  v.  State, 
18  Fla.  175;  Andrew  G.  v.  Catherine  A., 
16  Fla.  830. 

A  complaint  in  bastardy  proceedings 
made  after  delivery,  must  show  that 
the  relatrix  was  an  unmarried  woman 
at  the  time  of  the  birth  of  her  child. 
Eshelman  v.  People,  52  111.  App.  621. 
A  bastardy  proceeding  is  a  special 
statutory  proceeding  before  a  justice 
of  the  peace,  and  in 'order  to  give  the 
justice  jurisdiction,  it  must  appear  in 
the  complaint,  first,  that  the  complain- 
ing witness  is  unmarried  when  com- 
plaint is  made  before  she  is  delivered; 
second,  that  she  is  pregnant;  third, 
that  the  child  when  born  will  by  law 
be  deemed  a  bastard;  and  fourth,  she 
must  accuse  some  person  with  being  the 
father  of  her  child.  Maynard  v.  People, 
135  111.  416,  420,  25  N.  E.  740. 
See  notes  16,  17,  supra. 
An  averment  in  the  complaint  that 
the  child  "if  born  alive  will  be  a  bas- 
tard" is  a  sufficient  averment  that  the 
complainant  and  defendant  were  not 
married  at  the  time  of  the  alleged  con- 
ception, nor  at  the  commencement  of 
the  action.  Zweifel  v.  State,  27  Wis. 
396. 

30.  Littleton  v.  Perry,  50  N.  H.  29, 
31. 

But  this  statement  is  not  required  in 
Wisconsin.  Zweifel  v.  State,  27  Wis. 
396. 

In  Hamilton  v.  People,  46  Mich.  186, 
9  N.  W.  247,  the  complaint  set  forth 
the  existing  pregnancy  of  the  complain- 
ant and  stated  that  it  arose  from  one 
of  three  acts  of  intercourse  with  the 
defendant,  had  Sept.  15,  Oct.  1,  and 
October   15,   1879,  but  which  of  these, 
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by  a  town,  the  complaint  need  not  state  where  the  child  was  begotten,81 
though  in  a  suit  by  a  town  the  averments  of  the  complaint  must  suffi- 
ciently show  that  the  town  is  interested  in  the  support  of  the  child.32 

Residence  of  Complainant.  —  A  complaint  need  not  state  that  the  com- 
plaining female  was  a  resident  of  the  county  where  the  proceeding  was 
instituted.83 

3.  Amendments  of  Complaint.  —  A  complaint  in  bastardy  proceed- 
ings may  be  amended,34  at  any  time  before  judgment,36  because  a  prose- 
cution under  the  bastardy  act  is  a  civil  and  not  a  criminal  proceeding, 
and,  therefore,  is  within  the  statute  allowing  amendments.36 

B.  The  Warrant.  —  In  General.  —  A  defendant  in  bastardy  pro- 
ceedings is  brought  before  the  proper  magistrate  or  court,  by  virtue  of 
a  warrant  issued  by  the  court  or  officer  before  whom  the  complaint 
was  made.37 

The  application  for  the  warrant  and  the  proceedings  thereon,  are  gov- 
erned by  statute  in  the  different  jurisdictions.88 


she  was  unable  to  state.  This  was 
sufficient. 

In  Maine  it  is  unnecessary  to  state 
the  precise  time  when  the  child  was  be- 
gotten. If  charged  as  having  tran- 
spired between  the  first  and  fifteenth 
of  the  month  recited,  it  is  sufficient. 
If,  in  her  declaration,  she  allege  the 
child  was  begotten  on  or  about  a  cer- 
tain day,  it  is  a  compliance  with  the 
statute.  The  certainty  required  in  crim- 
inal matters  is  not  required  in  these 
proceedings.  Beals  v.  Furbish,  39  Me. 
469. 

In  Robb  v.  Hewitt,  39  Neb.  217,  58 
N.  W.  88,  "the  complaint,  omitting  the 
formal  parts  was  as  follows — 'That  she 
is  an  unmarried  woman,  resident  of 
Otoe  county,  in  the  state  of  Nebraska; 
that  on  the  16th  day  of  October,  1889, 
she  was  delivered  of  a  bastard  female 
child,  and  that  Hamilton  Montgomery 
Robb  is  the  father  of  said  child.'  "  This 
was  held  sufficient  on  a  motion  to  re- 
quire the  prosecutrix  to  make  the  com- 
plaint more  certain  by  averring  the 
time  and  place  where  the  child  was 
begotten. 

"At  the  shop  of  R,"  in  a  town  and 
county  named,  is  sufficient.  Kaler 
v.  Tufts,  81  Me.  63,  16  Atl.  336. 

31.  Warner  V.  Wheeler,  62  N.  H. 
385;  Littleton  v.  Perry,  50  N.  H.  29. 

32.  Hopkins  v.  Plainfield,  7  Conn. 
286. 

33.  Zweifel  v.  State,  27  Wis.  396, 
citing  State  v.  Allen,  4  Blackf.  (Ind.) 
269;  Beeman  v.  State,  5  Blackf.  (Ind.) 
165;  State  v.  Gray,  8  Blackf.  (Ind.) 
274;  State  V.  Demoss,  4  Ind.  189. 


34.  Eshelman  v.  People,  52  111.  App. 
621;  Ford  v.  Smith,  62  N.  H.  419. 

35.  Harrison  v.  People,  81  111.  App. 
93;  Eshelman  v.  People,  52  111.  App. 
621;  Robie  v.  McNiece,  7  Vt.  419. 

Any  amendment  necessary  to  prevent 
injustice  may  be  made  to  a  complaint 
in  bastardy.  Ford  v.  Smith,  62  .N.  H. 
419. 

In  Harrison  v.  People,  81  111.  App. 
93,  the  complaint  charged  ' '  appellant 
with  being  the  father  of  affiant 's  un- 
born child,  but  did  not  state  under 
oath  that  she  was  an  unmarried  woman. 
After  verdict  rendered  in  the  county 
court,  and  pending  motion  for  new 
trial,  leave  was  granted  and  the  com- 
plaint was  amended."  This  was  held 
proper.  Being  a  civil  proceeding, 
amendments  are  authorized  at  any  time 
before  judgment. 

36.  Maynard  v.  People,  135  11L  416, 
25  N.  E.  740. 

37.  See  cases  supra,  under  II,  A. 

In  bastardy  proceedings  "the  jus- 
tice may  issue  a  warrant  directed  to 
the  sheriff  of,  or  a  constable  in  any 
county  where  the  accused  may  be,  re- 
quiring him  to  be  apprehended  and  tak- 
en before  a  justice  of  any  township  of 
the  county,  in  which  he  may  be 
found."  Tennant  v.  Brookover,  12  W. 
Va.  337,  346. 

36.  "The  2d  sec.  of  Rev.  Stat. 
Chap.  VI,  p.  141,  which  directs  that  the 
county  judge,  on  application  for  a  war- 
rant in  a  case  of  bastardy,  shall  take 
down  the  statement  of  the  mother  of 
the  child  in  writing,  and  sign  it,  does 
not   require   that   such   statement   shall 
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Contents  of  Warrant.  —  It  is  not  necessary  for  the  warrant  to  shovr 
where  the  mother  of  the  bastard  resides.39 

A  warrant  may  be  amended  to  conform  to  the  facts.40 

Service  and  Return.  — The  course  of  proceeding  in  bastardy  cases  is 
so  far  criminal  that  the  warrant  may  be  served  by  an  officer  author- 
ized to  serve  warrants  in  criminal  cases.41  The  statutes  in  the  vari- 
ous jurisdictions  usually  prescribe  the  justice  to  whom  the  warrant 
is  returnable.42 

Objections  to  the  sufficiency  of  the  warrant  or  affidavit  cannot  be  raised 
for  the  first  time  on  appeal.43 

C.  Proceedings  Before  the  Magistrate.  —  1.  Preliminary  Ex- 
amination. —  In  most  jurisdictions,  proceedings  in  bastardy  before  a 
justice  of  the  peace,  are  merely  preliminary  to  the  trial  of  the  issue 
in  a  higher  court.44 

Examination  of  Complainant.  —  The  examination  of  the  complaining 
party  before  the  magistrate  must  be  taken  in  writing,46  and  must  be 


be  filed  with  the  warrant,  nor  was  it 
necessary  to  report  the  warrant.  3 
Marshall,  356;  1  Bibb.  404;  Litt.  Sel. 
Cas.  88."  Com.  v.  Hazlerigg,  18  B. 
Mon.   (Ky.)   29. 

39.  Tennant  V.  Brookover,  12  W.  Va. 
337,  345. 

40.  Com.  v.  Cantrell,  20  Ky.  L.  Rep. 
24,  45  S.  W.  72. 

41.  Castles  v.  Welch,  63  N.  H.  369. 

A  personal  judgment  against  a  de- 
fendant in  a  bastardy  case,  upon  con- 
structive notice  is  void.  Beckett  V. 
State,  4  Ind.  App.  136,  30  N.  E.  536. 

Service  by  Officer  to  Whom  Writ 
not  Directed.— "  In  a  bastardy  process, 
a  motion  to  dismiss  the  complaint,  on 
the  ground  that  the  record  shows  that 
the  defendant  was  arrested  by  a  deputy 
of  the  constable  of  the  Commonwealth 
upon  a  warrant  directed  to  the  sheriff 
or  to  the  constable  of  a  city,  and  does 
not  show  the  special  circumstances 
which  would  justify  an  arrest  by  a 
deputy  of  the  constable  of  the  Common- 
wealth, may  be  'for  defect  of  form  of 
process'  only,  and  therefore  no  excep- 
tion lies  to  its  disallowance  by  the 
superior  court  unless  the  record  shows 
some  other  ground  for  it."  Bassett  V. 
Howorth,  104  Mass.  224. 

Failure  to  serve  warrant  until  after 
the  birth  of  the  child  does  not  vitiate 
it.     Luce  v.  Burbank,  56  Me.  414. 

42.  "The  St.  of  1859,  c.  239,  §1, 
authorizing  the  warrant  in  a  prosecu- 
tion under  the  bastardy  act  to  be  made 
returnable  before  the  justice  who  is- 
sues it,  or  before  any  other  justice  in 
the  same  county  authorized  to  issue  it, 
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applies  to  a  case  in  which  the  com- 
plaint was  made  before  its  passage,  if 
the  warrant  was  not  issued  till  after- 
wards." Williams  v.  Copeland,  5  Al- 
ien   (Mass.)   209. 

The  warrant  may  be  returned  to  an- 
other justice  than  the  one  who  issues 
the  warrant.  Hopkins  v.  Plainfield,  7 
Conn.  286. 

43.  Laney  v.  State,  109  Ala.  34,  19 
So.  531;   Smith  v.  State,  73  Ala.  11. 

44.  Ala. — Ex  parte  Charleston,  107 
Ala.  688,  18  So.  224.  111.— Mooney  v. 
People,  96  111.  App.  622,  626;  People  v. 
Weiss,  67  111.  App.  320.  Ind.— Mooley 
V.  State,  83  Ind.  92;  Cunningham  V. 
State,  35  Ind.  373.  Ky.— Sowders  v. 
State,  37  Kan.  209,  14  Pac.  865.  Mass. 
Dineen  v.  Williams,  138  Mass.  367. 
Mich.— People  v.  Smith,  65  Mich.  1,  31 
N.  W.  599.  Neb. — Heidemann  v.  Nox- 
on,  83  Neb.  175,  119  N.   W.   257. 

And  see  cases  supra,  under  II,  A. 

45.  State  V.  Smith,  Tappan  (Ohio) 
175. 

Examination  of  Complainant  May  Be 
Waived. — The  provision  of  statute  that, 
upon  a  complaint  of  bastardy  by  an 
unmarried  woman  to  a  justice  of  the 
peace  that  she  is  pregnant,  or  has  been 
delivered  of  a  child,  charging  a  puta- 
tive father  of  the  offense,  the  defend- 
ant shall  be  arrested,  and  brought  to 
answer,  requires  the  justice  to  examine 
the  complainant  under  oath  touching 
her  complaint,  which  examination  is  to 
be  reduced  to  writing,  are  provisions 
for  the  protection  of  defendants,  and 
may  be  waived  without  prejudice  to 
their  defense."  Strickler  V.  Grass,  32 
Neb.  811,  49  N.  W.  804. 
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under  oath,46  but  need  not  be  signed  by  the  complainant.47  In  some 
jurisdictions  the  examination  of  the  mother  before  the  justice  of  the 
peace  or  other  examining  magistrate  must  appear  to  have  been  taken 
within  the  prescribed  time  after  the  birth  of  the  child.48 

2.  Appearance  Bond  or  Recognizance.  —  If  upon  such  hearing  the 
defendant  is  adjudged  to  be  the  father  of  the  bastard  child,  he  is  re- 
quired to  enter  into  a  bond  or  recognizance  for  his  appearance  in  the 
higher  court  for  final  trial.49   The  defendant  may  be  committed  to  jail 


46.  State  v.  Ledbetter,  26  N.  C.  245. 

47.  Williams  v.  Copeland,  5  Allen 
(Mass.)  209}  State  V.  Thompson,  26 
N.  C.  484  (saying  however,  that  it 
would  have  been  better  if  the  exami- 
nation had  been  signed  by  the  woman). 

The  more  usual  practice  is  to  have 
the  examination  signed,  as  well  as 
sworn  to  by  the  mother.  Williams  V. 
Copeland,  5  Allen  (Mass.)  209. 

The  statute  of  Ohio  provides  that 
the  examination  shall  be  subscribed  by 
the  complainant.  But  "where,  at  the 
trial  of  a  bastardy  suit  in  the  court 
of  common  pleas,  the  examination  of 
the  complainant  taken  before  the  jus- 
tice of  the  peace  is  offered  in  evidence 
in  conformity  with  section  5625,  Ee- 
vised  Statutes,  and  the  record  shows 
full  compliance  by  the  justice  with  all 
the  requirements  imposed  upon  him  by 
the  chapter  regarding  bastardy,  save 
that  the  examination  was  not  sub- 
scribed by  the  complainant,  and  the  de- 
fondant  has  appeared  in  the  common 
pleas  in  obedience  to  his  recognizance, 
and,  without  objection,  entered  his  plea 
and  entered  upon  the  trial  to  the  jury, 
it  is  not  error  to  admit  such  examina- 
tion in  evidence  over  the  objection  of 
defendant."  Miller  v.  Busick,  56  Ohio 
St.  437,  47  N".   E.   248. 

48.  State  v.  Ledbetter,  26  N.  C.  242. 
holding  that  the  examination  must  be 
taken  within  three  years  from  the  birth 
of  the  child,  otherwise  the  proceedings 
will  be  quashed. 

In  Maine  the  accusation  and  examina- 
tion of  the  complainant  may  be  made 
before  as  well  as  after  the  birth  of 
the  child.  Beals  v.  Furbish,  39  Me. 
469. 

49.  Armstrong  v.  State,  24  Ind.  App. 
2S9,  56  N.  E.  681;  Dineen  v.  Williams, 
138  Mass.  367.  And  see  cases  cited, 
supra  IT,  A. 

In  Alabama  defendant  is  not  entitled 
to  be  discharged  on  executing  a  bond 
to  await  the  decision  of  the  supreme 
court   on   his    appeal,   because   there   is 


no  statute  for  the  allowance  of  such 
an  appearance  bond  on  appeal.  Bell  v. 
State,  124  Ala.  94,  27  So.  414. 

The  recognizance  is  properly  taken 
to  the  state.  Castles  v.  Welch,  63  N. 
H.   369. 

Form  of  Bond  for  Appearance. 
(Precedent  in  Sowders  v.  State,  37  Kan. 
209,    14   Pac.    865).      Omitting   caption. 

Whereas  the  defendant,  in  the 

above  entitled  action,  is  this  day 

of ,  1885,  adjudged  the  father  of 

a  bastard  child  as  alleged  in  the  com- 
plaint   therein    made    by    said 


against  him:  Now  we,  the  undersigned, 
residents  of  said  county,  bind  our- 
selves to  the  State  of  Kansas  in  the 
sum  of dollars,  that  said  defend- 
ant  will    appear   at   the    next    term   of 

the   district   court  in    and    for    ■ 

county,  Kansas,  on  the  first  day  there- 
of, to  answer  said  complaint,  and  not 
depart  the  court  without  leave,  and 
abide  the  judgment  and  orders  of  said 
court. 


Signed  \ 


The  above  and  foregoing  bond  is  ap- 
proved by  me  this  the  day  of 

1*911. 


Signed- 

Justice  of  the  Peace. 

Form  of  Bond  from  Fry  r.  State 
ex  rel.  Wilson,  81  Ind.  465.  Omitting 
caption.  Know  all  men  by  these  pres- 
ents  that   we  and    are 

held    and    firmly   bound    into    the   state 

of  Indiana  in  the  penal  sum  of 

dollars.  The  condition  of  the  above 
obligation  is  such  that  whereas  an  ac- 
tion is  now  pending  in  the  cir- 
cuit court  wherein  the  state  of  Indiana 

upon  the  relation  of  is  plaintiff, 

and  said  is  defendant,  the  same 

being  an  action  for  bastardy.     Now  if 

the  said shall  be  and  appear  at 

the   said circuit   court,   on   the 

first  day  of  the  next  term  thereof,  there 
to  remain  and  not  to  depart  without 
leave,  and  to  abide  the  order  and  judg- 

voi.  rv 


68 


BASTARDY  PROCEEDINGS 


in     default     of    bail,50     but    may    later    give     the     bond    required. 

3.  Effect  of  Discharge  of  Defendant.  —  The  discharge  of  the  de- 
fendant in  a  bastardy  proceeding,  by  a  justice  of  the  peace,  has  been 
held  no  bar  to  another  examination  or  hearing  upon  the  same  charge.51 

D.  Kaising  and  Waiving  Objections.  —  Objections  to  defects  in 
the  preliminary  proceedings  should  be  made  at  the  time.  They  come 
too  late  if  made  for  the  first  time  in  the  trial  court.52 

V.  PROCEEDINGS  IN  TRIAL  COURT.  —  A.  Filing  Papers. 
The  trial  court  acquires  jurisdiction  of  the  defendant  in  a  bastardy 
proceeding,  by  the  filing  in  that  court,  of  the  transcript  of  the  pro- 
ceedings had  before  the  justice  of  the  peace  and  accompanying  papers, 
including  the  defendant's  bond  for  appearance.53 


ment  of  the  court,  then  this  obligation 
shall  be  void,  otherwise  to  remain  in 
full  force  and  effect. 

Witness  our  hands  and  seals  this  the 
day  of ,  1911. 


Approved  this 
1011. 


day  of 


Judge. 
A  plea  in  abatement  is  not  the  proper 
proceeding  to  raise  the  question  of  the 
sufficiency  of  evidence  to  warrant  the 
holding  of  a  defendant  in  bastardy 
proceedings,  for  trial  in  the  district 
court.  Eggleston  v.  Quinn,  81  Neb.  457, 
116  N.  W.  166. 

50.  Hawley  v.  State,  69  Ind.  98; 
Dineen  v.  Williams,  138  Mass.  367. 

51.  Waterloo  V.  People,  170  111.  488, 
48  N.  E.  1054;  Mooney  v.  People,  96 
111.  App.  622,  626;  People  V.  Weiss,  67 
111.  App.  320. 

52.  Ala.— Walker  v.  State,  108  Ala. 
56,  19  So.  353.  111.— Konorowski  v. 
People,  113  111.  App.  468,  475.  Mass. 
Prince  V.  Gundaway,  157  Mass.  417, 
32  N.  E.  653;  Duhamell  v.  Ducette,  US 
Mass.  569;  Thompson  V.  Kenney,  110 
Mass.  317. 

In  State  v.  Brathovde,  81  Minn.  501, 
84  N.  W.  340,  the  complaint  set  out 
the  charge  in  the  following  language: 
' '  Who,  being  duly  sworn,  on  her  oath 
says  that  she  is  pregnant  with  a  child, 
which,  if  born  alive,  will  be  a  bastard, 
and  that  Iver  Brathovde  is  the  father 
of  such  child,  against  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  state  of  Minnesota." 
This  complaint  was  attacked  on  the 
ground    that    defendant    was    not    fur- 
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nished  with  a  definite  statement  as  to 
time  and  place  and  therefore  could  not 
be  prepared  to  meet  the  charge,  but 
was  held  good,  the  court  saying:  "It 
might  have  been  more  specific  and 
definite  as  to  time  and  place,  and  if 
a  proper  motion  had  been  made  to  that 
effect,  no  doubt  the  court  would  have 
so  ordered.  But  the  defendant  could 
not  have  been  taken  by  surprise  by  such 
omissions.  He  had  before  him  the 
examination  taken  in  tse  justice  court, 
and  was  fully  apprised  of  the  facts  as 
testified  to  by  the  prosecution. 

Objections  to  Recognizance. — Where 
the  putative  father  of  a  bastard  ap- 
pears, and  submits,  without  objection, 
to  a  trial  in  the  county  court  on  the 
merits,  it  is  too  late  to  object  to  the 
regularity  of  the  recognizance  taken  by 
the  justice.  Wilson  v.  Judge  of  County 
Court,   18   Ala.   757. 

Waiver  by  Recognizance. — In  Col- 
lister  v.  Ritzhaupt,  83  Neb.  794,  798, 
120  N.  W.  489,  the  complaint  before  the 
justice  failed  to  contain  the  words  of 
the  statute,  that  the  child  "if  born 
alive  may  be  a  bastard."  It  was  held 
that  the  defendant  by  entering  into  a 
recognizance  to  appear  at  the  next  term 
of  the  district  court  to  answer  the  ac- 
cusation, waived  the  defect  in  the  com- 
plaint. 

53.  111.— Baird  v.  People,  66  111.  App. 
671;  Curran  v.  People,  35  111.  App.  275. 
Ind.— Smith  V.  State,  67  Ind.  61,  66. 
Mass. — Biggane  v.  Ross,  126  Mass.  233; 
Kennedy  v.  Shea,  110  Mass.  152.  Neb. 
In  re  Walker's  Application,  61  Neb. 
803,  86  N.  W.  510.  Ohio.— Hoff  v.  Fish- 
er, 26  Ohio  St.  7.  Vt. — Bingham  v. 
Marcy,  32  Vt.  278;  Ramo  V.  Wilson,  24 
Vt.  517. 

The  transcript  of  the  proceedings  be- 
fore •  a  justice  of  the  peace  need  not 
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In  Illinois  only  the  warrant  and  bond  are  required  to  be  returned 
by  the  justice  to  the  trial  court.64 

Certified  Copies  of  Papers.  —  Where  the  transcript  and  original  papers 
have  been  lost,  after  having  been  filed  in  the  trial  court,  the  case  may 
be  tried  upon  certified  copies  thereof.55 

B.  The  Pleadings.  —  1.  Formal  Pleadings  Unnecessary.  —  Where 
the  court  has  before  it  a  sworn  complaint  showing  the  nature  of  the 
charge,  and  the  record  shows  a  plea  of  not  guilty,  this  is  sufficient, 
and  no  formal  pleadings  are  necessary.58 


contain  a  copv  of  complaint.  Mobley 
v.  State,  83  Ind.  92. 

A  bastardy  proceeding  -will  not  be 
dismissed  because  the  examination  of 
the  relatrix  was  waived  by  defendant 
before  the  justice  of  the  peace,  and 
the  transcript  of  the  justice  is  informal. 
Smith  V.  State,  67  Ind.  61,  66. 

In  State  v.  Carroll,  13  N.  D.  383,  101 
N.  W.  317,  a  complaint  in  statutory 
form  was  presented  to  the  justice, 
showing  that  the  defendant  was  the 
father  of  the  complaining  witness' bas- 
tard child;  a  warrant  in  due  form  was 
thereupon  issued,  upon  which  the  de- 
fendant was  arrested  and  brought  be- 
fore the  magistrate;  the  defendant  then 
furnished  an  undertaking  for  his  ap- 
pearance in  the  district  court,  to  an- 
swer the  complaint,  which  was  accepted 
by  the  justice,  who  released  the  de- 
fendant from  custody.  All  the  orig- 
inal papers  properly  identified,  together 
with  a  certified  transcript  of  his  pro- 
ceedings, were  transmitted  by  the  jus- 
tice   to    the    district    court.      The    pro- 

< ling  was  placed  on  the  calendar  for 

trial  at  the  next  term,  and  when  it 
was  reached  for  trial  the  defendant 
appeared  by  counsel,  and  moved  to  dis- 
miss the  proceeding  on  the  ground  that 
the  district  court  had  not  acquired 
jurisdiction  thereof,  because  it  was 
shown  by  the  transcript  of  the  justice 
that  he  had  made  no  order  or  judg- 
ment holding  the  defendant  to  appear 
for  trial  in  the  district  court.  This 
contention  was  held  without  merit,  the 
court  saying,  among  other  things:  "The 
defendant  having  availed  himself  of 
his  right  to  furnish  satisfactory  bail, 
there  was  no  order,  finding  or  judgment 
required  of  the  magistrate,  except  to 
approve  of  the  undertaking.  The  dis- 
trict court  acquired  complete  jurisdic- 
tion over  the  person  of  the  defendant 
and  the  subject-matter  of  the  proceed- 
ing, when  the  transcript   and   the   ac- 


companving  papers  were  filed  with  the 
clerk."" 

54.  Baird  V.  People,  66  111.  App.  671; 
Curran  v.  People,  35  111.  App.  275. 

55.  Biggane  v.  Ross,  126  Mass.  233; 
Kennedy  v.  Shea,  110  Mass.  152. 

Where  the  original  transcript  of  a 
justice  of  the  peace  in  bastardy  pro- 
ceedings has  been  filed  in  the  court  of 
common  pleas,  and  lost,  it  is  proper  to 
allow  a  new  one  to  be  substituted.  Hoff 
V.  Fisher,  26  Ohio  Si.  7;  Eamo  V.  Wil- 
son, 24  Vt.  517. 

But,  where  the  original  complaint, 
warrant  and  justice  records,  filed  in 
the  county  court,  have  been  lost,  the 
defendant  cannot  be  made  to  go  to 
trial  upon  a  new  complaint  filed  in  sub- 
stitution for  the  original.  Bingham  v. 
Marcy,  32  Vt.  278. 

56.  People  V.  Woodside,  72  111.  407; 
Mooney  v.  People,  96  111.  App.  622, 
626. 

In  Johnson  v.  Walker,  86  Miss.  757, 
39  So.  49,  1  L.  R.  A.  (N.  S.)  470,  it 
was  held  that  the  issue  was  properly 
made  up  "within  the  contemplation  of 
§252,  Code  1892.  The  affidavit  and 
declaration  of  the  plaintiff  were  filed, 
alleging  that  the  defendant  was  the 
father  of  the  child,  and  the  defendant 
filed  his  affidavit  in  the  circuit  court, 
traversing  this  allegation.  Besides,  de- 
fendant went  to  trial  on  this  issue, 
without  making  objection  until  after 
judgment  in  his  motion  for  a  new 
trial." 

In  State  v.  Hackett,  14  R,  I.  162,  the 
complaint  was  made  by  the  overseer  of 
the  poor  of  the  city  of  Providence,  and 
charged  that  "Catharine  Farrell,  an 
unmarried  woman,  is  with  child,  which, 
if  born  alive,  may  be  a  bastard,  and 
that  said  child  was  begotten  by  James 
Hackett,  on  or  about  the  6th  day  of 
October,  1881,  at  said  Providence." 
The  defendant  was  found  guilty  be- 
fore the  justice  court,  and  appealed  to 
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2.  Pleas  and  Issues.  —  Necessity  for  Plea  or  Answer.  —  A  bastardy 
proceeding  may  be  tried  without  an  answer  being  filed  by  the  defend- 
ant.57 But  where  a  defendant  fails  to  plead,  the  court  may  make  up 
the  issues  to  be  tried,  by  causing  a  plea  of  not  guilty  to  be  entered 
for  the  defendant.58 

The  Issue.  —  The  usual  issue  in  bastardy  proceedings  is  whether  the 
defendant  is  the  father  of  the  child  or  not.59 


the  court  of  common  pleas,  where  he 
moved  to  quash  the  complaint  on  the 
ground  that  the  child  having  then  been 
born  a  supplemental  complaint  should 
have  been  filed  setting  forth  the  birth 
of  the  child.  The  motion  was  over- 
ruled, and  he  was  tried  and  found  guil- 
ty, and  then  moved  in  arrest  of  judg- 
ment on  the  same  ground,  which  was 
denied.  The  proceedings  were  held  to 
have  been  properly  carried  on  upon  the 
original  complaint. 

Supplemental  Complaint.— In  Massa- 
chusetts, it  is  proper,  though  not 
necessary,  to  file  a  supplemental  com- 
plaint in  the  trial  court.  Easdale  V. 
EevnoTds,  143  Mass.  126,  9  N.  E.  13; 
Burt  v.  Ayers,  116  Mass.  263. 

When  a  bastardy  proceeding  ' '  reaches 
the  superior  court,  it  is  treated  as  a 
civil  suit.  The  proper  course  is  for  the 
complainant  to  file  in  that  court  a  sup- 
plementary complaint,  in  order  to  state 
the  facts,  and  frame  an  issue  with  a 
view  to  the  orderly  trial  of  the  matter 
in  controversv."  Lenahen  v.  Desmond, 
150  Mass.  292,  22  N.  E.  903;  Dineen  v. 
Williams,   138   Mass.  367. 

When  the  transcript  of  the  proceed 
ings  before  a  justice  of  the  peace  in  a 
bastardy  case  is  filed  in  the  superior 
court,  the  supplemental  complaint  in 
that  court  may  be  filed  at  a  subse- 
quent term.  Reed  v.  Haskins,  116  Mass. 
198. 

Such  supplemental  complaint  may  be 
signed  by  the  attorney  for  the  com- 
plainant, and  need  not  be  sworn  to. 
Sabin  v.  Jones,  119  Mass.  167,  169; 
Burt  V.  Ayers,   116  Mass.   263. 

In  a  bastardy  proceeding  where  a 
supplemental  complaint  has  been  filed 
in  the  superior  court,  and  the  defend- 
ant has  appeared,  it  is  too  late  for  him 
to  object  that  the  justice  of  the  peace 
had  no  jurisdiction,  or  to  irregularities 
in  the  lower  court.  Davis  v.  McEnaney, 
150   Mass.   451,   23   N.   E.   221. 

57.     DePriest  v.  State,  68  Ind.  569; 


MeEeynolds  v.  State,  52  Ind.  391; 
De*hler  v.  State,  22  Ind.  App.  383,  53 
N.  E.  850;  Hutchinson  v.  State,  19  Neb. 
262,   27   N.   W.   113. 

Defendant  in  a  bastardy  proceeding 
may  waive  formal  arraignment  and 
plea,  by  going  to  trial  upon  the  issue 
of  his  guilt  as  charged  in  the  com- 
plaint. McNeal  V.  Hunter,  72  Neb.  579, 
101  N.  W.  236. 

58.  Mooney  v.  People,  96  111.  App. 
622,  626. 

Requiring  Defendant  To  Plead. — In 
Hutchinson  v.  State,  19  Neb.  262,  27 
N.  W.  113,  the  jury  was  empaneled, 
and  the  complaining  witness  was  sworn 
and  took  the  witness  stand,  whereupon 
the  defendant  objected  to  any  evidence 
being  given  in  the  case,  for  the  reason 
that  no  issues  were  formed  by  plea  or 
otherwise,  no  plea  of  guilty  or  not  guil- 
ty having  been  entered,  whereupon  the 
court  required  the  defendant  to  plead 
to  the  charge,  whether  guilty  or  not 
guilty.  Saving  to  himself  the  objec- 
tion and  exception  to  this  order  of  the 
court  he  entered  a  plea  of  not  guilty 
and  the  trial  proceeded.  The  proceed- 
ing was  held  irregular,  but  not  preju- 
dicial to   the   rights   of  the   defendant. 

One  Plea  Sufficient. — In  Planck  v. 
Pishop,  26  Neb.  589,  42  N.  W.  723, 
the  defendant  entered  a  plea  of  not 
guilty,  in  the  district  court,  "and  a 
trial  was  had  which  resulted  in  a  ver- 
dict of  guilty.  This  verdict  was  set 
aside  and  a  second  trial  had  which  re- 
sulted in  a  verdict  of  guilty."  It  was 
held  unnecessary  to  enter  the  plea  of 
not  guilty   on  the   second  trial. 

59.  When  the  imputed  father  pleads 
not  guilty  of  being  the  father  of  the 
bastard  child,  and  the  verdict  is,  that 
he  is  the  real  father  of  the  said  child, 
the  plea  and  verdict  will  be  referred  to 
the  complaint,  and  an  irregular  issue 
tendered  by  the  court  will  be  disre- 
garded, although  the  defendant's  de- 
murrer was  overruled.  Austin  v.  Pick- 
ett, 9  Ala.  102. 
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C.  Defenses.  —  1.  Former  Recovery.  —  An  answer  alleging  former 
proceedings  upon  the  same  charge  and  the  defendant's  compliance  with 
the  court's  orders  therein,  sets  up  a  good  defense.60 

2.  Former  Acquittal  or  Conviction.  —  A  plea  of  former  mistrial  is 
not  good  ;61  neither  is  a  plea  that  defendant  was  acquitted  of  adultery 
with  the  child's  mother.62 

3.  Settlement  and  Release.  —  In  General.  —  Some  of  the  cases  hold 
that  after  a  bastardy  proceeding  has  been  initiated  and  the  court  has 
acquired  jurisdiction  over  it,  the  mother  cannot  compromise  or  re- 
lease the  defendant  from  liability.63    But  in  other  jurisdictions  a  set- 


60.     People   v.    Trout,    151    111.    App. 
312. 

In  Carter  v.  State,  32  Ind.  404,  the 
defendant  was  recognized  to  the  court 
of  common  pleas,  where  he  answered, 
"that  before  the  commencement  of  the 
present  proceeding,  the  relatrix  filed  her 
complaint  and  affidavit  before  Elias  F. 
Tenny,  a  justice  of  the  peace  of  said 
county,  and  caused  the  arrest  of  said 
defendant,  on  the  identical  charge  of 
bastardy  for  which  he  is  now  prose- 
cuted; that  on  the  21st  day  of  Sep- 
tember, 1868,  the  said  relatrix  and  this 
defendant  appeared  before  said  justice, 
and  the  relatrix  thereupon  executed  her 
admission  in  writing,  that  provision  had 
been  made  to  her  satisfaction  for  the 
support  and  maintenance  of  said  bas- 
tard child;  a  copy  of  which  written 
admission  was  filed,  and  she  thereupon 
directed  said  justice  to  enter  the  same 
of  record,  which  was  done,  and  the 
cause  was  thereupon  dismissed;  that  the 
same  was  voluntarily  and  freely  exe- 
cuted, and  for  divers  good  and  valuable 
considerations,  and  money  paid,  besides 
the  amount  stated  in  said  agreement, 
and  that  this  suit  is  for  the  same 
identical  cause  of  action  mentioned  in 
said  agreement."  This  was  a  good  an- 
swer. 

In  State  v.  Van  Vorhis,  9  Ohio 
C.  €.  239,  the  defendant  in  the  com- 
mon pleas  court,  answered  to  the  effect 
"that  in  April,  1892,  nearly  a  year  be- 
fore the  complainant  had  made  the 
same  complaint  against  him  and  pro- 
cured his  arrest  on  the  same  charge 
made  in  this  proceeding;  that  he  was 
taken  before  a  magistrate,  and  that  a 
compromise  under  the  provisions  of  the 
statute  had  been  made;  that  he  had  set- 
tled with  the  complainant  and  paid  her 
to  her  complete  and  full  satisfaction, 
which  agreement  was  made  before  the 
magistrate,    and    was    entered    by    the 


magistrate  on  his  docket,  had  paid  the 
costs  of  the  proceeding  and  given  bond 
to  the  state  conditioned  to  save  and 
protect  the  public  from  liability  in  the 
matter,  and  had  been  released  from 
custody  by  the  magistrate."  This  was 
held  a  good  defense  to  the  proceeding. 

61.  People  v.  Crowley,  49  N.  Y.  Supp. 
214. 

A  verdict  of  not  guilty  which  is  set 
aside  by  the  court  is  no  bar  to  an- 
other trial.  Corcoran  v.  Higgins,  194 
Mass.  291,  80  N.  E.  231,  was  tried 
three  times.  "At  the  first  trial  there 
was  a  verdict  of  'not  guilty.'  On 
motion  of  the  complainant  this  was  set 
aside.  No  exception  was  taken  by  the 
respondent  to  the  allowance  of  the  mo- 
tion, or  to  the  order  granting  a  new 
trial.  At  the  second  trial  there  was  a 
disagreement.  Before  the  jury  were 
empaneled  the  respondent  moved  that 
he  be  discharged  on  the  ground  that 
he  already  had  been  found  'not  guilty.' 
.  .  .  At  the  third  trial  there  was 
a  verdict  of  'guilty.'  Before  the  jury 
were  impaneled  the  respondent  made  the 
same  motion  which  he  had  made  at  the 
second  trial.  The  motion  was  denied 
and  defendant  excepted."  The  pro- 
ceeding being  civil,  the  exception  was 
overruled. 

62.  Davis  v.  State,  58  Ga.  170. 

63.  Com.  v.  Davis,  6  Bush.  (Ky.) 
295  (following  Com.  v.  Turner,  4  Dana 
(Ky.)  511);  Perkins  v.  Mobley,  4  Ohio 
St.   668. 

In  Wisconsin,  while  a  complaint  in 
bastardy  is  still  pending  in  the  jus- 
tice's court,  it  may  be  settled  upon 
compliance  with  the  prescribed  condi- 
tions. But  not  after  the  defendant  has 
been  held  to  bail.  Getzlaff  v.  Seliger, 
43   Wis.  297. 

Eule  in  Nebraska. — "Proceedings  in 
bastardy  are  purely  statutory,  and  the 
court    can    try    such    issues    and    make 
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tlement  upon  a  contract  fairly  entered  into  between  the  putative 
father  of  a  bastard  child  and  the  mother,  in  regard  to  the  support  of 
the  child,  is  a  good  defense  to  a  proceeding  instituted  by  the  mother 
in  the  name  of  the  state  to  compel  the  father  to  provide  such  support.64 

Competency  of  Parties.  —  A  release  given  by  the  mother  of  a  bastard, 
whilst  under  age,  is  not  binding,  and  if  afterwards  repudiated  by  her, 
cannot  be  insisted  on  in  bar  of  her  rights.65  But  the  coverture  of  the 
complainant  is  no  objection  to  a  compromise  entered  into  by  her.80 

Settlement  Must  Be  Pleaded.  —  A  compromise  of  settlement,  to  be 
available  as  a  defense,  must  be  pleaded.87 

Fraud  in  Obtaining  Release. —  A  compromise  or  release  obtained  from 


such  orders  in  them  as  the  statute  con- 
templates, and  none  other.  A  settle- 
ment between  the  parents  of  an  ille- 
gitimate child,  in  order  to  be  operative 
as  a  stay  or  termination  of  such  pro- 
ceedings, must  be  of  such  nature,  and 
made  and  attested  in  such  manner,  as 
the  act  prescribes;  and  the  district 
court  can  take  judicial  cognizance  of 
none  other.  In  that  proceeding  the 
court  cannot  try  the  issue  whether  the 
father  or  the  mother  of  the  child  is 
the  more  suitable  person  to  be  in- 
trusted with  its  custody."  Peters  V. 
Killian,  63  Neb.  57,  87  N.  W.  1049. 

64.  Ala. — Martin  v.  State,  62  Ala. 
119.  la.— State  v.  Noble,  70  Iowa  174, 
30  N.  W.  396,  following  Black  Hawk 
County  v.  Cotter,  32  Iowa  125.  W.  Va. 
Billingsley  v.  Clelland,  41  W.  Va.  234, 
23  S.  E.  812. 

In  Illinois  the  right  to  compromise  is 
regulated  by  statute.  Waterloo  v.  Peo- 
ple, 170  111.  488,  48  N.  E.  1054. 

Right  of  Minor  Relatrix  to  Compro- 
mise Proceedings.— Malson  v.  State,  75 
Ind.  142. 

65.  Wilson  v.  Judge  of  County  Court, 
18  Ala.  757. 

66.  Parker  v.  Way,  15  N.  H.  45. 

67.  Ind. — Malson  v.  State,  75  Ind. 
142.  Kan.— Gunkle  v.  State,  71  Kan. 
76,  79  Pac.  1087.  Neb.— State  v.  Me- 
Bride,  64  Neb.  547,  90  N.  W.  209; 
Peters  v.  Killian,  63  Neb.  57,  87  N.  W. 
1049. 

A  bastardy  proceeding  will  not  be 
dismissed  upon  motion  of  the  defend- 
ant setting  up  a  settlement  with  the 
mother  and  a  release,  if  the  mother  ob- 
jects, but  the  court  should  compel  the 
defendant  to  go  to  trial,  on  the  defense 
of  not  guilty,  permitting  him  to  plead 
a  valid  release  as  a  bar.  People  v. 
Kuechler,  87  111.  App.  487,  491. 

In  Dean  v.  State,  29  Ind.  483,  the  de- 
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fendant  answered  that  after  the  birth 
of  the  child  the  relatrix  lived  and  co- 
habited with  her  husband,  and  that  the 
defendant  agreed  with  the  husband  and 
wife  to  compromise  the  said  cause  of 
action  by  paying  them  twenty-five  dol- 
lars in  meat  and  flour  as  they  wanted 
it;  that  he  paid  them  four  dollars  in 
money  which  they  received  on  the 
claim;  and  that  the  husband  agreed  to 
provide  for  the  child  as  his  own;  and 
that  defendant  was  ready  and  willing 
to  pay  the  residue  and  was  willing  that 
the  court  might  make  an  order  for  the 
security  thereof.  This  was  good  neither 
as  a  plea  of  payment,  nor  as  a  plea  of 
accord  and  satisfaction. 

An  answer  to  a  complaint  in  bas- 
tardy, setting  up  a  compromise  before 
a  magistrate  under  section  5617  of  the 
Bevised  Statutes,  in  order  to  be  a  bar 
to  such  proceeding*  must  show,  "1st. 
The  payment  or  securing  to  be  paid  to 
the  complainant,  the  amount  of  money 
or  property  agreed  to  be  received  in 
full  satisfaction.  2d.  The  giving  'bond 
to  the  state  of  Ohio,  with  sufficient 
surety,'  to  be  approved  and  conditioned 
as  required.  3d.  The  discharge  of  the 
accused  from  custody,  upon  payment 
of  costs  of  prosecution.  4th.  That  the 
agreement  was  made  or  acknowledged 
by  both  parties,  in  the  presence  of  the 
justice,  and  a  memorandum  thereof  en- 
tered on  his  docket."  Kuder  v.  Dumni, 
2  Ohio  C.  C.  188,  1  Ohio  C.  D.  435. 

After  the  jury  has  been  empaneled 
to  try  the  question  of  paternity,  the 
court,  on  the  production  of  a  release 
from  the  mother  of  the  bastard,  is  not 
bound,  on  the  motion  of  the  defendant, 
to  dismiss  the  proceeding,  but  may  re- 
fuse to  do  so,  and  in  that  event  the  de- 
fendant, if  he  wishes  to  insist  on  it, 
should  plead  the  release  in  bar,  and  re- 
quest of  the  court  appropriate  charges 
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the  mother  of  the  child  by  fraud  constitutes  no  defense  to  a  bastardy 
proceeding.68 

4.  Impotency  and  Unchastity.  —  The  impotency  of  the  defendant 
is  a  good  defense.69    But  the  unchastity  of  the  mother  is  not.70 

D.  Conduct  of  the  Trial.  —  1.  Appearance  of  Defendant. —  The 
defendant  may  appear  by  attorney,  and  will  be  bound  though  not 
present  in  person.71 

2.  Continuance.  —  The  trial  may  be  continued  like  other  civil  ac- 
tions.72 

3.  Right  to  Trial  by  Jury.  —  The  trial  of  a  bastardy  proceeding 
must  be  by  a  jury  if  either  party  demands  it.73 

4.  Instructions.  —  Instructions  based  on  the  issues  and  proof  in 
the  cause  should  be  given  by  the  court.74 

5.  Arguments  of  Counsel.  —  It  has  been  held  not  improper  to  per- 
mit counsel  to  comment  adversely  upon  defendant's  failure  to  testify 
in  his  own  behalf,75  nor  to  state  to  the  jury  the  consequences  of  a  ver- 
dict of  guilty.76 


to  the  jury.    Wilson  v.  Judge  of  County 
Court,  18  Ala.  757. 

68.  111.— People  v.  Kuechler,  87  111. 
App.  487,  490;  Gurley  V.  People,  31 
111.  App.  465.  Kan. — State  v.  Young, 
32  Kan.  292,  4  Pac.  309.  Ohio.— Ke- 
zartee  v.  Cartmell,  31  Ohio   St.  522. 

Release  by  Minor. — "A  settlement 
made  by  a  minor  female,  in  full  of  all 
claims  on  account  of  sexual  intercourse 
had  with  her,  cannot  be  set  up  as  a  bar 
to  an  action  by  the  state  to  recover  sup- 
port for  a  bastard  child,  from  its  puta- 
tive father."  State  v.  Baker,  89  Iowa 
188,  56  N.  W.  425. 

69.  State  v.  Broadway,  69  N.  C.  411. 

70.  Hobson  v.  People,  72  111.  App. 
436;  State  V.  Wrangler  (Iowa),  132 
N.  W.  22. 

71.  Stokes  v.  Sanborn,  45  N.  H.  274. 

72.  Conefy  V.  Holland,  175  Mass. 
469,  56  N.  E.  701;  Grieve  v.  Freytag,  2 
Wkly.  Law.  Bull.  (Ohio)  94,  7  Ohio 
Dec.   (Reprint)   304. 

In  Kentucky  county  courts  may  con- 
tinue bastardy  cases  for  good  cause. 
Turner  v.  Com.,  1  B.  Mon.  205;  Ding- 
man  v.  State,  48  Wis.  485,  4  N.  W. 
668. 

73.  Alley  v.  State,  76  Ind.  94.     ■ 

74.  State  v.  Wrangler  (Iowa),  132 
N.  W.  22. 

In  People  v.  Welch,  143  111.  App.  191, 
194,  the  court  instructed  "that  in  case 
defendant  was  found  to  be  the  father 
of  the  bastard  child,  he  would  be  con- 
demned to  pay  certain  moneys  for  the 
Bupport  of  the  child."  This  was  held 
erroneous  as  submitting  to  the  jury  an 


issue  not  then  being  tried  by  them. 
"The  sole  and  only  question  for  the 
jury  to  determine  was,  whether  or  not 
appellant  (defendant)  was  the  father 
of  the  child." 

Object  of  Proceedings. — It  is  proper 
for  the  court  to  instruct  the  jury  as  to 
the  object  of  a  bastardy  proceeding. 
An  instruction  that  "the  purpose  of 
a  proceeding  in  bastardy,  such  as  this, 
is  to  compel  the  father  of  an  illegiti- 
mate child  to  assist  in  supporting  the 
fruits  of  his  immoral  act,  and  to  in- 
demnify the  public  against  the  burden 
of  supporting  the  child,"  is  not  error. 
Stahl  v.  State,  67  Kan.  864,  74  Pac. 
238. 

So  also,  upon  request,  as  to  matters 
of  testimony  affecting  the  credibility 
of  witnesses.  Stoltenberg  V.  State,  75 
Neb.  631,  106  N.  W.  975. 

In  the  trial  of  a  bastardy  case  where 
"there  is  material  variance  between 
the  testimony  given  at  the  preliminary 
hearing  and  the  testimony  given  at  the 
trial  in  a  bastardy  proceeding,  if  the 
defendant  requests  the  court  to  in- 
struct the  jury  on  this  variance  as 
affecting  the  credibility  of  the  com- 
plainant, it  is  error  to  refuse  such  in- 
struction." Quinn  v.  Eggleston,  76 
Neb.  409,  106  N.  W.  976. 

75.  Miller  v.  State,  110  Ala.  69,  20 
So.  392.  See  the  title  "Arguments," 
Vol.   2,  pp.  722,   776. 

76.  In  Guinea  v.  People,  37  111.  App. 
450,  the  counsel  in  his  opening  argu- 
ment stated  to  the  jury,  that  "the  ob- 
ject of  the  bastardy  statute  is  to  pre- 
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E.  Dismissal,  Bar  or  Abatement  of  Proceedings.  —  In  some 
jurisdictions  the  mother  may  dismiss  a  bastardy  proceeding  by  hav- 
ing entered  of  record  her  admission  that  provision  has  been  made  for 
the  child.77  But  in  other  jurisdictions  a  bastardy  proceeding  cannot 
be  dismissed  by  the  mother,  because  after  it  is  initiated  the  mother, 
has  no  legal  control  over  it.78 

If  the  child  is  stillborn   the  proceedings  must  be  dismissed.79 

The  death  of  the  child  pending  the  proceedings  does  not  warrant  a 
dismissal  of  the  proceedings  or  the  discharge  of  the  defendant.80 

Defects  in  the  defendant's  bond  afford  no  ground  for  an  abatement 
of  the  complaint.81 

Marriage  of  Parties. —  The  marriage  of  the  complainant  to  the  de- 
fendant pending  a  bastardy  proceeding  is  no  bar  to  its  further  prose- 
cution.82 


vent  bastard  children  from  being 
thrown  on  the  county  for  support,  and 
to  make  the  fathers  of  the  bastard  chil- 
dren support  them."  Also  "that  if 
the  defendant  was  found  by  their  ver- 
dict to  be  the  father  of  the  complain- 
ing witness'  child  he  would  be  required 
by  the  judgment  of  the  court,  to  pay 
$550,  iD  ten  years."  This  was  not 
ground  for   reversal. 

77.  "The  prosecuting  witness,  if  an 
adult,  may,  at  any  time  before  final 
judgment,  dismiss  such  suit,  if  she  will 
first  enter  of  record  an  admission  that 
provision  for  the  maintenance  of  the 
child  has  been  made  to  her  satisfaction, 
.  and  such  entry  .  .  .  shall 
be  a  bar  to  all  other  prosecutions  for 
the  same  cause  and  purpose."  Burns' 
Ann.  St.,  1901,  §1006.  Gooding  v.  State, 
39  Ind.  App.  42,  78  N.  E.  257. 

Where  Mother  a  Minor. — Where  the 
mother  of  a  bastard  child  is  a  minor, 
she  may  dismiss  a  proceeding  in  bas- 
tardy, if  it  be  first  shown  to  the  satis- 
faction of  the  court  that  suitable  pro- 
vision has  been  made  and  properly 
secured  for  the  maintenance  of  the 
child,  and  a  finding  of  the  court  to  that 
effect  entered  on  the  record.  Maker 
v.  State,  123  Ind.  378,  24  N.  E.  128. 
See  also  State  v.  Baker,  65  Kan.  117, 
69  Pac.  170,  where  the  mother  was  a 
minor. 

"A  bastardy  proceeding  can  only  be 
instituted  by  the  mother  of  the  child, 
and  unless  the  county  court  assumes 
the  prosecution  thereof,  and  orders  the 
suit  to  proceed  in  its  name,  she  has  the 
right  to  compromise  and  dismiss  the 
same."  Billingsley  V.  Clelland,  41  W. 
Va.  234,  23   S.  E.  812. 
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It  has  been  held  in  Massachusetts 
that  consent  of  the  public  authorities 
must  first  be  obtained.  Morton,  C.  J., 
in  Duncan  v.  Williams,  138  Mass.  367, 
369. 

78.  Com.  r.  Davis,  6  Bush  (Ky.) 
295. 

79.  Child  Born  Dead.— If  a  bastardy 
proceeding  is  instituted  before  the  birth 
of  the  child,  and  the  child  is  born  dead, 
the  proceeding  must  be  dismissed.  111. 
Hauskins  v.  People,  82  111.  196.  Ind. 
Robinson  v.  State,  128  Ind.  397,  27  N.  E. 
750.  la.— State  v.  Harris,  112  Iowa 
589,  84  N.  W.  681;  State  v.  Beatty,  61 
Iowa  307,  16  N.  W.  149. 

80.  Ala.— Satterwhite  v.  State,  32 
Ala.  578.  Ind.— Malson  v.  State,  75  Ind. 
142.  N.  C— State  v.  Beatty,  66  N.  C. 
648. 

81.  Hopkins  v.  Plainfield,  7  Conn. 
286. 

82.  Law  v.  Cline,  16  Ohio  C.  C.  159, 
9  Ohio  C.  D.  106.  Compare,  Gordon  v. 
Amidon,  36  Yt.  735. 

Nor  is  such  marriage  a  defense  to  an 
action  to  enforce  the  judgment  ob- 
tained in  bastardy  proceedings.  An- 
derson v.  Alderson's  Guardian,  113  Ky. 
830.  69  S.  W.  700. 

The  marriage  of  the  relator  after 
the  information  will  not  abate  the  pro- 
ceedings in  a  prosecution  for  bastardy; 
nor  will  a  marriage  in  fact  be  inferred 
when  the  relator  is  afterwards  called 
by  another  name,  as  late  of  the  name 
set  out  in  the  information.  Austin  v. 
Pickett,  9  Ala.  102. 

Fraudulent  Marriage. — Bastardy  pro- 
ceedings against  a  defendant  are  not 
abated  by  his  fraudulent  marriage  with 
the  mother  of  the  child,  whom  he  im- 
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F.  Verdict  and  Judgment.  —  1.  Verdict.  —  The  well  settled  gen- 
eral rule  that  a  verdict  must  be  responsive  to  the  issues,  strictly  ap- 
plies in  bastardy  proceedings.  Of  course,  a  verdict  that  the  defendant 
is  the  father  of  the  bastard  child  is  sufficient  under  this  rule.83  But 
it  is  also  held  that  a  general  verdict  of  "guilty"  is  sufficient.84 

2.  Judgment.  —  a.  Consent  Judgments.  —  A  judgment  may  be 
rendered  by  consent  of  the  parties.85 

b.  Requisites  and  Validity. — In  General.  —  If  the  judgment  of 
the  court  in  a  bastardy  proceeding  substantially  follows  the  words  of 
the  statute  it  is  sufficient.86  A  judgment  must  conform  to  the  verdict, 
but  it  is  not  necessary  to  reiterate  in  totidem  verbis  the  affirmation  of 
the  verdict.87 

Order  of  Filiation.  —  It  is  not  necessary  that  the  mother  and  child 
should  be  adjudged  paupers  before  an  order  of  bastardy  can  be  made.88 

c.  Amount  of  Judgment.  —  The  amount  of  judgment  in  a  bastardy 
proceeding  is  within  the  discretion  of  the  court,  and  it  may  hear  evi- 
dence in  relation  thereto.89 

d.  Rendition  of  Judgment.  —  Judgment  against  a  defendant  in  a 
bastardy  proceeding  may  be  rendered  in  his  absence  in  those  jurisdic- 


mediately  abandons.     Trayer  v.  Setzer, 
72   Neb.   845,   101    N.   W.   989. 

Marriage  of  Mother  to  Another. — 
After  commencement  of  a  bastardy 
proceeding,  the  marriage  of  the  mother 
to  one  other  than  the  father  of  the 
child  will  not  work  an  abatement  of 
the  proceeding.  Parker  v.  Nothomb, 
65  Neb.  308,  320,  91  N.  W.  395,  93 
N.  W.  851. 

83.  Ala. — Austin  v.  Pickett,  9  Ala. 
102.  Conn. — Judson  v.  Blanchard,  3 
Conn.  579.  Ind.— Cunningham  V.  State, 
35  Ind.  373.  Ohio. — Devinney  v.  State, 
Wright    564. 

A  general  verdict  for  the  plaintiff, 
"and  that  the  defendant  is  the  father 
of  the  bastard  child,"  is  good  against 
a  motion  for  a  venire  de  novo.  It  im- 
plies that  the  child  was  born  alive. 
Mobley  v.   State,   83    Ind.    92. 

84.  111.— Davis  V.  People,  50  111.  199; 
Ky.— Taber  v.  Com.,  54  S.  W.  7.  Minn. 
State  v.  Snure,  29  Minn.  132,  12  N. 
W.  347.  N.  J. — Gasldll  v.  Overseers 
of  Poor,   36  N.   J.  L.  356. 

Entry  of  Verdict.  — "Where,  in  a 
matter  of  bastardy,  the  finding  of  the 
jury  was  'guilty,'  and  the  justices  made 
the  record  of  it  in  these  words:  'That 
the  defendant,  S.  G.,  was  guilty,  and 
the  putative  father  of  the  said  bastard 
guilty  could  mean  nothing  else  than 
that  the  defendant  was  guilty  of  the 
accusation;    or,    in     other     words,    the 


father  of  the  child,  and  that  the  jus- 
tices were  justified  in  making  the  en- 
try in  form,  according  to  the  neces- 
sary meaning  of  the  finding."  Gas- 
kill  v.  Overseer  of  Poor  of  Downe, 
36   N.  J.   L.  356. 

85.  For  example,  a  judgment  by 
consent  providing  for  the  payment  of 
a  sum  of  money  by  installments,  with 
a  bond  securing  such  payments.  Ivan- 
orowski  v.  People,  113  111.  App.  468. 

86.  Fogarty  v.  Connell,  153  Mass. 
369,  26  N.  E.  880,  holding  it  to  be 
unnecessary  for  the  judgment  to  show 
that  there  was  good,  sufficient,  or  prob- 
able cause  to  believe  the  defendant 
guilty  as  alleged  in  the  complaint. 

In  Alabama  judgment  in  a  bastardy 
suit,  by  which  the  defendant  is  con- 
demned to  pay  the  sum  of  fifty  dollars 
a  year  for  ten  years,  toward  the  main- 
tenance and  education  of  the  bastard 
child,  and  that  he  enter  into  bond  and 
security  for  the  due  and  faithful  pay- 
ment of  the  said  sums  of  money,  aa 
by  statute  required,  is  regular.  Austin 
v.  Pickett,  9  Ala.  102. 

87.  Berryman  v.  Judge  of  County 
Court,  9  Ala.  455. 

88.  Gaskill  v.  Overseer  of  Poor  of 
Downe,  36  N.  J.  L.  356;  citing  Gar- 
wood c.  Waterford,  27  N.  J.  L.  436. 

89.  Jean  v.  State,  25  Ind.  App.  339, 
58  N.  E.  209. 
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tions  in  which  these  proceedings  are  regarded  as  civil  in  their  char- 
acter.90 

e.  Satisfaction  and  Discharge.  —  By  Compromise  or  Release.  —  The 
judgment  cannot  be  discharged  by  a  compromise  or  release  by  the  com- 
plainant.01 

By  Imprisonment  of  Defendant.  — In  some  jurisdictions  the  defendant 
in  a  bastardy  proceeding,  may  be  committed  to  prison  for  failure  to 
secure  performance  or  payment  of  the  judgment  rendered  against 
him.92 

Discharge  From  Prison.  —  A  defendant  may  be  discharged  from  prison 
by  complying  with  the  order  of  the  court,93  or  by  taking  the  poor 
debtor's  oath.94 

G.  Costs.  —  The  right  to  and  liability  for  costs  in  bastardy  pro- 
ceedings must  be  founded  on  some  statute.96 


90.  In  re  Application  of  Walker,  61 
Neb.   803,  '86  N.   W.   510. 

91.  A  complainant  in  bastardy  pro- 
ceedings has  no  authority  to  release  or 
compromise  a  judgment  rendered  there- 
in. State  v.  McBride,  64  Neb.  547,  90 
N.    W.    209. 

92.  Ark.— Land  v.  State,  84  Ark. 
199,  201,  105  S.  W.  90,  120  Am.  St. 
Rep.  25.  Kan. — In  re  Wheeler,  34  Kan. 
96,  8  Pac.  276.  Miss.— Ex  parte 
Bridgeforth,  77  Miss.  418,  27  So.  622, 
70  Am.  St.  Rep.  532.  N.  C— State  v. 
Morgan,  141  N.  C.  726,  53  S.  E.  142; 
State  v.  Wynne,  116  N.  C.  981,  21  S. 
E.  35.  Ohio.— Ailing  v.  State,  19  Ohio 
C.  C.  400,  10  Ohio  C.  D.  260.  S.  D. 
State  v.  Patterson,  18  S.  D.  251,  100 
N.  W.  162. 

Not  to  Work  on  Public  Roads. — 
State  v.  Addington,  143  N.  C.  683,  57 
S.   E.   398. 

Not  to  be  released  until  bond  re- 
quired by  the  court  is  executed  and 
costs  paid.  Bell  v.  State,  124  Ala.  77, 
27    So.    271. 

In  a  proceeding  in  bastardy  against 
the  putative  father,  after  the  defend- 
ant has  been  arrested,  the  case  tried 
before  a  jury,  and  verdict  rendered, 
and  judgment  rendered  upon  the  ver- 
dict, and  the  defendant  has  given 
bond  approved  by  the  court,  to  issue 
compliance  with  the  order  of  the  court 
as  to  the  payment  of  money  for  the 
maintenance  of  the  child,  the  cause 
is  ended,  and  does  not  authorize  the 
rearrest  of  the  defendant  to  compel 
him  to  comply  with  the  judgment  of 
the  court,  or  to  give  a  new  bond  to 
secure      such      compliance.        Barbour 
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County  Court  v.  O'Neal,  42  W.  Va. 
295,   26   S.  E.  182. 

Contra. — ' '  A  bastardy  proceeding  is 
special  in  character,  and  is  in  the  na- 
ture of  a  civil  proceeding.  There  ia 
no  authority  given  to  impose  imprison- 
ment as  part  of  the  original  judgment, 
in  such  cases,  in  order  to  compel  the 
judgment  debtor  to  secure  the  payment 
of  the  judgment  by  executing  a 
bond;"  and  a  defendant  so  imprisoned 
will  be  discharged  on  habeas  corpus. 
In  re  Comstock,  10  Okla.  299,  61  Pac. 
921. 

93.  People  v.  Mclntyre,  81  111.  App. 
519. 

94i  State  v.  Woodward,  123  Ind. 
30,  23  N.  E.  968. 

One  who  has  been  convicted  under 
the  bastardy  act,  and  committed  to 
prison,  may  take  the  poor  debtor  's  oath 
and  thereby  have  the  benefit  of  the 
laws  for  the  relief  of  poor  prisoners 
committed  on  execution,  with  their  at- 
tendant incidents,  one  of  which  is 
that  he  is  liable  to  be  met  with  charges 
of  fraud.  Leonard  v.  Bolton,  153  Mass. 
428,  26  N.  E.  1118. 

95.  Pool  v.  French,  71  Kan.  391,  80 
Pac.  997;  Booth  v.  McQueen,  1  Dougl. 
(Mich.)    41. 

Although  there  is  no  provision 
found  in  chapter  47,  Gen.  St.  1901, 
commonly  known  as  the  "Bastardy 
Act,"  authorizing  taxing  of  the  costs 
of  an  aetion  arising  thereunder  to  the 
defendant,  yet  the  character  of  such 
action  as  thereby  created  is  such  as 
to  authorize  such  costs  to  be  so  taxed 
under  section  589  of  the  Code  of  Civil 
Procedure  (section  5075,  Gen.  St.  1901). 
Poole  v.  French,  71  Kan.  391,  80  Pac 
997. 
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Eight  To  Recover  Costs.  —  Where  costs  are  allowed,  the  prevailing 
party  recovers  them.96  In  the  absence  of  a  statute  authorizing  it  a 
judgment  cannot  be  rendered  for  costs  in  favor  of  the  defendant  on 
his  acquittal.97 

Liability  for  Costs. —  Costs  are  properly  taxed  against  an  unsuccess- 
ful defendant  in  a  bastardy  proceeding  by  statute  in  some  jurisdic- 
tions,98 but  in  the  absence  of  a  statute  authorizing  it,  a  defendant  who 
is  found  guilty  and  adjudged  the  father  of  a  bastard  child  is  not 
liable  for  the  costs  of  the  proceeding.99 

By  statute  in  some  jurisdictions  a  party  on  whom  the  paternity  of 
the  bastard  child  is  established  by  judgment  is  liable  to  pay  the  costs.1 
Under  the  statute  in  some  jurisdictions  giving  the  court  authority  to 
apportion  the  costs,  a  judgment  may  be  rendered  against  defendant 
for  costs  although  the  jury  returns  a  verdict  of  not  guilty.2 

A  county  cannot  be  made  liable  for  costs  in  bastardy  proceedings, 
except  by  clear  statutory  provision.3 

Taxation  of  Costs.  —  In  New  York  the  costs  are  taxed  by  the  clerk 
and  not  by  the  court  which  awards  them.4 

Taxable  Items.  —  The  determination  of  the  question  as  to  what  items 
are  properly  taxable  as  costs,  is  entirely  dependent  on  the  statute  in 
the  various  jurisdictions.5 


96.  Fellows  V.  Sheridan,  67  How.  Pr. 
(N.  Y.)  419;  Eagan  v.  Bergen,  56  Vt. 
589. 

97.  Claflin  v.  Hubbard,  Brayt.  (Vt.) 
38. 

Under  the  general  statutes  in  Ver- 
mont which  provide  that  when  any 
person  shall  cause  process  to  be  served 
upon  another,  and.  discontinuing  the 
same,  or  become  non-suit  therein,  the 
court  shall  give  judgment  for  the  de- 
fendant to  recover  his  costs,  it  was 
held  on  a  prosecution  for  bastardy  if 
the  complainant  becomes  non-suit  or 
the  proceedings  are  quashed,  the  costs 
may  be  taxed  to  the  defendant.  Allard 
V.  Bingham,  8  Vt.  407. 

In  Vermont  the  county  court  has  no 
authority  to  award  costs  upon  the  dis- 
continuance of  the  suit  upon  the  plaint- 
iff's claim  that  she  had  miscarried,  or 
upon  the  defendant's  claim  that  she 
had  never  been  with  child.  Eagan  v. 
Bergen,   56   Vt.   589. 

98.  Poole  v.  French,  71  Kan.  391, 
80  Pac.  997. 

99.  Booth  v.  McQueen,  1  Dougl. 
(Mich.)    41. 

1.  Berryman  v.  County  Court,  9  Ala. 
455. 

In  Wisconsin  costs  of  the  prosecution 
may  be  taxed  against  the  accused  if 
he  is  found  guiltv.  Baker  v.  State,  69 
Wis.  32,  33  N.  W.  52. 


But  in  North  Carolina  where  defend- 
ant in  a  bastardy  proceeding  is  acquit- 
ted of  the  charge  by  the  jury^  upon 
an  issue  submitted  to  them,  he  is  not 
bound  for  the  costs  of  the  state,  be- 
cause the  proceeding  is  not,  in  its  na- 
ture, criminal  in  that  jurisdiction. 
State  v.  Pate,  47  N.  C.  14. 

Where  the  relatrix  in  a  prosecution 
for  bastardy  dismisses  the  suit  by  en- 
tering of  record  an  admission  that  pro- 
vision for  the  maintenance  of  the  child 
has  been  made  to  her  satisfaction,  it  is 
error  to  adjudge  costs  against  the  de- 
fendant.    Dodd  v.  State,  30  Ind.  76. 

2.  Jones  v.  State,  14  Neb.  210,  14 
N.  W.  901. 

3.  Ark. — State  v.  Blackburn,  61 
Ark.  407,  33  S.  W.  529.  la— McAn- 
drews  v.  Madison  Co.,  67  Iowa  54,  24 
N.  W.  590.  Kan.— Gleason  v.  McPher- 
son  Co.,  30  Kan.  53,  492,  1  Pac.  384, 
2   Pac.   644. 

4.  Fellows  v.  Lane,  67  How.  Pr. 
(N.  Y.)   435. 

5.  Attorneys.— In  Arkansas  the 
prosecuting  attorney  is  not  entitled  to 
a  fee  for  successfully  conducting  a  pro- 
ceeding in  bastardy  for  the  state  in 
the  circuit  and  supreme  courts.  Pearce 
v.  State,  55  Ark.  387,  18  S.  W.  380. 
See  Arture   v.  State,  59  Ind.  99. 

Jail  Fees.— Proceedings  under  the 
bastardy  act  being  for  the  benefit  and 
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Security  for  Costs. —  In  some  jurisdictions  the  complainant  in  bas- 
tardy proceedings  need  furnish  no  security  for  costs.6 

Enforcement  of  Judgment.  —  A  judgment  for  costs  in  bastardy  pro- 
ceedings may  be  enforced  by  execution.7 

VI.  INDICTMENT  AND  INFORMATION.  —  In  an  information 
for  bastardy,  the  recital  in  the  caption  that  the  relator  is  a  single 
woman,  is  sufficient.8 

Charging  Parentage.  —  It  must  be  alleged  in  an  indictment  that  the 
person  accused  is  the  father  of  the  bastard  child;  a  charge  that  he  is 
the  putative  father  is  not  sufficient." 

Residence  of  Child.  —  The  indictment  must  show  in  what  county  the 
child  is  at  the  time  of  the  finding  of  the  indictment,  but  it  need  not 
allege  the  residence  of  the  mother.10 

The  proceedings  before  the  justice  of  the  peace   need    not    be    set    out.11 

VII.  NEW  TRIALS.  —  Who  May  Obtain.  —  In  some  jurisdictions 
the  state  may  obtain  a  new  trial  in  prosecutions  for  bastardy  on  a 
proper  showing.12 

Grounds.  —  A  verdict  in  a  bastardy  proceeding  may  be  set  aside  on 


protection  of  the  public,  the  expenses 
of  the  imprisonment  of  the  father  must 
fall  upon  the  people  and  not  upon  the 
mother  of  the  child.  White  v.  Wash- 
ington, 44  Mich.  388,  6  N.  W.  874. 

Section  173  of  the  code  of  civil  pro- 
cedure, which  provides,  that  "any 
person  causing  another  to  be  committed 
to  jail  under  the  provisions  of  this 
chapter  (chapter  1,  title  8),  shall  be 
liable,  in  the  first  instance,  for  the  jail 
fees,  and  shall,  if  required  by  the  jail- 
or, pay  such  fees  weekly  in  advance," 
etc.,  has  no  application  to  a  case  of 
imprisonment  of  a  defendant  by  order 
of  the  court,  after  conviction  under 
the  bastardy  act.  Hootman  v.  Shrin- 
er,  15  Ohio  St.  43. 

A  person  confined  for  non  -compli- 
ance with  an  order  of  court  that  he 
should  give  security,  etc.,  on  a  com- 
plaint under  the  law  relating  to  bas- 
tardy, is  not  a  prisoner  "confined  on 
criminal  process;"  therefore,  chapter 
226,  §5,  Rev.  St.,  which  enacts  that 
the  court  of  common  pleas  shall  allow 
the  gaoler,  out  of  the  county  treasury, 
"a  reasonable  compensation  for  the 
support  of  all  prisoners  confined  on 
criminal  process,"  does  not  render  the 
county  liable  for  the  support  of  a  per- 
son confined  for  noncompliance  with 
an  order  of  court  issued  upon  proceed- 
ings against  him  under  the  bastardy 
act.  Harris  V.  County  of  Sullivan,  15 
N.  H.  81. 

6.     Francis   v.    Com.,    3    Bush    (Ky.) 
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4;  Woodham  v.  Jarvis,  12  Gray  (Mass.) 
190. 
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Young   v.   Makepeace,   108    Mass. 


Austin   v.   Pickett,   9   Ala.    102. 

Taylor  v.  Smith,  133  Ga.  638, 
66  S.  E.  792;  Hudson  v.  State,  104  Ga. 
723,   30   S.   E.   947. 

10.  Robinson  v.  State,  68  Md.  617, 
13  Atl.  378.  Compare,  Root  V.  State,  10 
Gill.  &  J.   (Md.)    374. 

11.  In  an  indictment  for  bastardy, 
the  preliminary  proceedings  before  the 
justice  of  the  peace,  form  no  part  of 
the  record,  and  need  not  be  set  out. 
Norwood  v.   State,   45   Md.   68. 

Plea  in  Bar. — A  plea  to  an  indict- 
ment for  bastardy,  which  set  forth  that 
the  mother  of  the  child  had  "appeared 
before  a  justice  of  the  peace,  and  be- 
ing required  by  him  to  disclose  the 
name  of  the  father,  refused  to  do  so, 
and  gave  security  to  indemnify  the 
county  from  any  charge  that  might  ac- 
crue by  means  of  said  child,"  was  held 
a  good  plea  in  bar.  State  v.  Trimble, 
33   Md.   468. 

Statute  of  Limitations.— In  bastardy 
proceedings  the  offense  is  deemed  to  be 
consummated  upon  the  birth  of  the 
child,  and  a  plea  setting  up  the  de- 
fense of  the  statute  of  limitations, 
must  allege  that  the  prosecution  was 
not  begun  within  one  year  from  the 
birth  of  the  child.  Neff  v.  State,  57 
Md.    385,    392. 

12.  Saint  v.  State,  68  Ind.  128. 
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the  ground  that  it  is  against  the  weight  of  the  evidence,18  and  on  the 
ground  of  newly-discovered  evidence,  provided  the  proper  showing  is 
made  therefor.14  But  in  accordance  with  the  well  settled  general  rule, 
a  verdict  in  a  prosecution  for  bastardy  will  not  be  set  aside  on  the 
ground  that  it  is  against  the  weight  of  evidence,  where  the  evidence 
is  conflicting.15 

VIII.  APPELLATE  REVIEW. —  A.  Right  to  Appellate  Re- 
view. —  By  statute  in  some  jurisdictions  the  woman  may  appeal  from 
the  judgment  of  the  court  below.16  But  in  other  jurisdictions  the  rule 
is  otherwise,  either  because  of  the  absence  of  any  statute  authorizing 
it,17  or  because  the  proceedings  are  regarded  as  criminal  in  their  na- 
ture.18 

B.  Appellate  Jurisdiction  op  Courts.  —  The  course  of  appeal  in 
bastardy  proceedings  is  entirely  dependent  on  the  statutes  in  the  va- 
rious jurisdictions.19 

C.  Remedies  for  Review.  —  The  remedies  by  which  the  proceed- 
ings in  the  court  below  are  to  be  reviewed,  vary  in  the  different  juris- 


13.  Eaton  v.  Elliott,  28  Me.  436. 

14.  Jones  V.  State,  78  Ind.  217; 
Witters  v.  State,  26  Ind.  192. 

Newly  discovered  evidence  that  is 
simply  impeaching  is  not  sufficient. 
Harper  v.    State,   101   Ind.   109. 

New  trial  on  this  ground  is  properly 
refused  where  defendant  took  no  steps 
to  procure  testimony  of  which  he  knew. 
Dingman  v.  State,  48  Wis.  485,  4  N. 
W.   668. 

15.  People  v.  Rhodes,  153  111.  App. 
14. 

After  a  verdict  against  the  respon- 
dent in  a  bastardy  process,  it  is  no 
ground  for  a  new  trial,  that  the  jury 
found  the  child  was  begotten  at  a  lat- 
er time  than  that  charged  in  the  com- 
plaint and  declaration.  Beals  V.  Fur- 
bish,  39  Me.  469. 

16.  Oneal  v.  State,  2  Sneed  (Tenn.) 
214. 

17.  111.— Waterloo  v.  People,  170  111. 
488,  48  N.  E.  1054.  Ind.— State  v. 
Brown,  44  Ind.  329.  Ky. — Bramel  V. 
Com.,  5  Ky.  L».  Rep.  511.  Mass. — Jen- 
nings v.  Brown,  167  Mass.  543,  46 
N.  E.  99.  N.  T. — People  v.  Shulman, 
8  App.  Div.  514,  40  N.  Y.  Supp.  779. 

18.  Com.  v.  Sanford,  5  Litt.  (Ky.) 
289;  Com.  v.  Kendall,  6  Bush  (Ky.) 
94;  State  V.  Bruce,  122  N.  C.  1040,  30 
S.  E.  141;  State  v.  Oswalt,  118  N.  C. 
1208,  24  S.  E.  660  (holding  unconstitu- 
tional a  statute  allowing  an  appeal  in 
such   cases). 

19.  In  Illinois  the  course  of  appeal 
in  bastardy  proceedings  is  not  from 
the   county   court   to   the   circuit   court, 


but  directly  to  the  appellate  court. 
Peck  v.  People,  76  111.  289;  Lewis  v. 
People,  69  111.  App.  244;  Thacker  v. 
People,  69  111.  App.  225;  Pemberton  v. 
People,  63  111.  App.  218. 

In  Indiana,  the  appeal  lies  to  the  cir- 
cuit court  from  the  judgment  of  the  jus- 
tice. McCoy  V.  State,  121  Ind.  160, 
22  N.  E.  986. 

In  New  Jersey  an  appeal  lies  to  the 
sessions  from  the  judgment  of  the  jus- 
tice in  bastardy  proceedings.  State  V. 
Cassidy,  38  N.  J.  L.  437;  State  V.  Ov- 
erseers of  Poor.  24  N.  J.  L.  533. 

In  New  York  an  appeal  from  an  or- 
der of  a  magistrate  in  a  bastardy  pro- 
ceeding is  to  the  court  of  sessions. 
People  v.  Schildwachter,  87  Hun  363, 
34  N.  Y.  Supp.  352;  People  v.  Downs, 
6  N.  Y.  Supp.  38. 

And  the  judgment  of  the  county 
court  on  appeal  may  be  reviewed  by 
the  appellate  division  of  the  supreme 
court.  People  v.  Crowley,  21  App.  Div. 
189,  47  N.  Y.  Supp.   505. 

In  Oklahoma. — "In  bastardy  case*, 
if  the  party  desires  a  trial  de  novo, 
his  appeal  should  be  to  the  district 
court,  and  should  be  taken  in  the  man- 
ner and  under  the  provisions  prescribed 
in  the  chapter  on  probate  procedure, 
but,  if  questions  of  law  only  are  to  be 
presented  on  appeal,  then  the  appeal 
should  be  to  the  supreme  court,  and  the 
appeal  must  be  taken  in  the  manner 
provided  for  appeals  in  civil  causes 
from  the  district  courts  to  the  supreme 
court."  Bell  v.  Territory,  8  Okla.  75, 
56  Pac.  853. 
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dictions,  due  largely  to  the  difference  in  the  views  taken  as  to  whether 
such  proceedings  are  civil  or  criminal  in  their  nature.  In  some  juris- 
dictions, a  writ  of  error  is  the  proper  remedy;20  in  others  certiorari,21 
and  in  others  an  appeal  is  the  remedy.22 

D.  Appealable  Judgments,  Orders  and  Decrees.  —  1.  Final 
Judgments.  —  The  general  rule  is  that  only  final  judgments,  orders 
and  decrees  are  reviewable.23  But  either  an  order  denying  the  defend- 
ant's petition  for  a  discharge  from  custody,24  or  an  order  finding  the 
defendant  not  guilty  and  discharging  him  from  custody,"  is  final  and 
appealable. 

2.  Discretionary  Matters.  —  An  appellate  court  will  not  interfere 
with  the  exercise  of  discretion  by  the  trial  court,  unless  such  discretion 
has  been  abused.26 

E.  Review  op  Questions  op  Fact.  —  In  some  jurisdictions,  the  ap- 
pellate court  cannot  review  on  appeal  questions  of  fact;  its  determin- 
ation is  confined  in  scope  to  reviewing  questions  of  law.27 

F.  Parties.  —  In  some  jurisdictions,  either  party  may  appeal  from 
the  judgment  of  the  court  below.28 

G.  Perfecting  Appeal. —  1.  Limitations. —  Limitations  upon  the 
time  for  perfecting  an  appeal  in  bastardy  proceedings  depend  upon 
the  statutes  in  the  various  jurisdictions.2® 

2.  Bond  or  Undertaking. — A  bond  or  other  undertaking  must  be 


20.  111.— People  V.  Noxon,  40  HI. 
30.  Pa.— Heikes  V.  Com.,  26  Pa.  513. 
Wis.  — State   v.    Mushied,    12   Wis.    561. 

21.  Del.— Clond  v.  State,  2  Har.  361. 
la. — Coburn  v.  Mahaska  County,  4  G. 
Gr.  242.  Mass. — Drowne  v.  Stimpson, 
2  Mass.  441;  Com.  v.  Moore,  3  Pick.  194. 
Mich. — Cross  v.  People,  8  Mich.  133. 
N.  Y. — People  v.  Superintendent  of 
Poor,  45  Hun  54;  People  V.  Carney,  29 
Hun  47.  Vt.— Claflin  v.  Hubbard, 
Brayt.  38. 

22.  State  v.  Warren,  100  N.  C.  489, 
5   S.   E.   6G2. 

23.  State  v.  Brown,  44  Ind.  329. 
Hobbs  v.  Beckwith,  6  Ohio  St.  252. 

A  finding  by  a  justice  of  the  peace 
at  the  preliminary  hearing  that  the  de- 
fendant "was  not  proved  to  be  the 
father  of  the  bastard  child"  and  "ad- 
judged that  he  be  discharged,"  was  a 
final  •  and  appealable  judgment.  Mc- 
Coy v.  State,  121  Ind.  160,  22  N.  E. 
986. 

24.  State  V.  Zaske,  79  Minn.  27,  81 
N.  W.  536. 

25.  Britton  v.  State,  54  Ind.  535; 
Askren  v.  State,  51  Ind.  592;  Sweet, 
v.  Overseers  of  Poor,  3  Johns.  (N.  Y.) 
23. 


26.  Medler  v.  State,  26  Ind.  171. 

27.  Ruff  v.  Kebler,  62  N.  J.  L.  186 
40  Atl.  626;  Bell  v.  Territory,  8  Okla 
75,   56   Pac.   853. 

Insufficiency  of  the  evidence  to  sus 
tain  the  verdict,  will  not  warrant  a  re 
versal  on  appeal.  Higley  v.  Bostick 
79  Conn.  97,  63  Atl.  786;  Houser  v 
State,  93  Ind.  228. 

28.  State  v.  Wilkie,  85  N.  C.  513 
Oneal  v.  State,  2  Sneed  (Tenn.)  215 
(holding  that  if  the  woman  marry 
pending  appeal,  it  is  no  error  to  amend 
by  making  the  husband  a  party  there- 
to). 

Appeal  by  the  State. — In  Indiana 
the  state  may  appeal  from  a  judgment 
of  the  justice  discharging  the  defend- 
ant. McCoy  v.  State,  121  Ind.  160, 
22  N.  E.  986;  Glenn  v.  State,  46  Ind. 
368.  But  the  appeal  from  a  justice's 
court  cannot  be  taken  without  the 
authority  of  the  prosecuting  attorney. 
McCoy  v.  State,  121  Ind.  160,  22  N. 
E.    9S6. 

29.  Bond  v.  State,  34  Fla.  45,  15  So. 
591  (six  months  from  date  of  judg- 
ment); Reed  v.  State,  66  Ind.  70  (thir- 
ty days  from  rendition  of  judgment 
discharging    defendant). 
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furnished  on  appeals  in  bastardy  proceedings,30  except  where  the  state 
is  the  appellant.31 

Appeals  In  Forma  Pauperis.  —  And  the  mother  may  appeal  in  cases 
of  bastardy,  without  giving  bond,  provided  she  furnishes  a  pauper  affi- 
davit." 

Conditions  of  Bond.  —  The  bond  must  be  conditioned  as  provided  by 
the  statute,33  though  if  it  is  insufficient  in  this  respect,  it  may  be  en- 
forced as  a  common  law  bond.34 

Amendment  of  Bond.  —  A  void  appeal  bond  cannot  be  amended.88 

3.  Transcript  on  Appeal.  —  The  transcript  sent  up  to  the  higher 
court  should  contain  the  papers  showing  the  proceedings  in  the  court 
below.80 

Attestation  or  Authentication.  —  In  some  jurisdictions,  the  record  sent 
up  must  be  attested  by  the  court  below.37 

Filing  Transcript.  — The  transcript  and  papers  must  be  filed  in  due 
time  in  the  appellate  court;  otherwise  the  cause  will  not  be  heard.88 

4.  Objections  and  Exceptions.  —  The  rule  that  objections  and  ex- 
ceptions not  raised  below  cannot  be  made  for  the  first  time  on  ap- 
peal, has  often  been  applied  to  appeals  in  bastardy  proceedings.39 

36.  Fogarty  v.  Connell,  153  Mass. 
369,  26  N.  E.  880;  Maloney  v.  Piper, 
105  Mass.  233;  State  v.  Snure,  29  Minn. 
132,   12   N.   W.   347. 


30.  Satterwhite  v.  State,  28  Ala.  65. 

31.  Risk  v.  State,  19  Ind.  152;  Neff 
v.  State,  3  Ind.  564;  Walker  v.  State, 
6    Blackf.    (Ind.)    1. 

32.  O'Neal  v.  State,  2  Sneed  (Tenn.) 
215. 

33.  State  v.  Albrick,  63  Minn.  328, 
65  N.  W.  639;  Constable  v.  Kennedy, 
21  App.  Div.  97,  47  N.  Y.  Supp.  452; 
Ramsey  V.  Childs,  34  Hun  (N.  Y.)   329. 

Rule  in  Minnesota. — "Neither  G.  S. 
1894,  §6143,  relating  to  the  bond  on 
appeal  from  'a  judgment  directing  the 
payment  of  money,'  nor  any  other  stat- 
ute regarding  supersedeas  bonds  on  ap- 
peals in  civil  actions,  applies  to  an  ap- 
peal from  a  judgment  in  bastardy  pro- 
ceedings;" therefore,  "a  supersedeas 
bond  on  appeal  from  a  judgment  in 
bastardy  proceedings  should  be  condi- 
tioned on  the  payment  of  all  costs  and 
charges  awarded  against  defendant  on 
appeal,  and  in  case  of  dismissal  of 
the  appeal,  or  of  affirmance  of  the  judg- 
ment, on  defendant's  abiding  by  and 
performing  the  judgment,  or  surren- 
dering himself  a  prisoner,  in  execution 
thereof."  State  v.  Allrick,  63  Minn. 
328,    65    N.    W.    639. 

In  New  York  the  bond  must  be  con- 
ditioned to  obey  the  order  of  the  court 
of  sessions  and  provide  for  supporting 
the  mother.  People  v.  Downs,  6  N.  Y. 
Supp.  38. 

34.  Hollenbeck  v.  Breakey,  127 
Mich.  555,  86  N.  W.  1055. 

35.  Ramsey  v.  Childs,  34  Hun  (N. 
Y.)   329. 


The  record  must  show  the  proceed- 
ing before  the  examining  magistrate 
and  must  affirmatively  show  service  of 
process.     C.  T.  v.  State,  21  Fla.  171. 

The  record  need  not  disclose  that  the 
prosecutrix  is  an  unmarried  woman. 
Dorgan  v.  State,  72  Ala.  173. 

Failure  of  transcript  to  show  formal 
plea  filed  by  defendant.  McReynolds 
v.  State,  52  Ind.  391. 

Omission  of  justice's  transcript  to 
state  that  defendant  had  failed  to  com- 
pensate the  mother,  will  not  justify  the 
appellate  court  in  discharging  the  de- 
fendant from  his  recognizance.  State 
V.  Allen,  4  Blackf.   (Ind.)   269. 

37.  Fogarty  v.  Connell,  153  Mass. 
369,  26  N.  E.  880  (attestation  at  end 
if  the  record  is  sufficient). 

38.  Galvin  v.  State,  56  Ind.  51;  Hyde 
v.  Chapin,  6  Cush.    (Mass.)   64. 

39.  Mcllvain  v.  State,  80  Ind.  69. 

Fact  that  prosecutrix  is  not  an  un- 
married woman.  Terry  v.  People,  81 
111.   App.  27. 

Objection  that  no  guardian  ad  litem 
was  appointed  for  infant.  DePriest  v. 
State,  68  Ind.  569. 

Objections  to  Complaint. — Cook  v. 
People,  51  111.  143;  Murphy  ©.  Spence, 
9  Gray  (Mass.)  399. 

Objections  to  Affidavit. — Smith  v. 
State,  73  Ala.  11. 
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H.  Hearing.  —  Trial  De  Novo.  —  In  most  jurisdictions  there  is 
a  trial  de  novo  in  the  appellate  court.40 

I.  Harmless  Error.  —  Non-prejudicial  error,41  as,  for  example, 
error  in  the  admission  or  exclusion  of  evidence,42  will  not  warrant  a 
reversal  on  appeal  in  bastardy  proceedings,  especially  where  instruc- 
tions curing  such  errors  are  given  after  the  alleged  error  is  committed.43 

J.  Dismissal.  —  The  grounds  for  dismissing  an  appeal  in  bastardy 
proceedings  are  the  same  as  in  the  case  of  other  appeals.44 

K.  Presumptions  on  Appeal.  —  All  presumptions  on  appeal  will 
be  indulged  in  favor  of  the  regularity  and  legality  of  the  proceedings 
below.45 

L.  Mandate.  —  In  those  jurisdictions  in  which  there  is  a  trial 
de  novo  in  the  appellate  court,  judgment  cannot  be  rendered  on  appeal 
in  accordance  with  the  judgment  below,  but  the  case  must  proceed 
in  the  higher  court  on  the  merits  in  the  same  manner  as  in  the  court 
below.46 

M.  Costs.  —  The  recovery  of  costs  on  appeal  in  bastardy  pro- 
ceedings is  governed  by  and  dependent  upon  the  statutes  in  the  various 
jurisdictions,47  and  no  recovery  of  costs  can  be  had  unless  authorized 


Irregularities  in   Proceedings  Below. 

Hannan    v.    Doherty,     136     Mass.     567; 
Schomp  v.  Tompkins,  46  N.  J.  L.  60S. 

40.  Wiggins  v.  Com.,  102  Ky.  40, 
42  S.  W.  1106;  Board  of  Comrs.  v.  Mc- 
Closkey,  15  App.  Div.  41,  44  N.  Y. 
Supp.  111. 

In  New  Jersey,  upon  an  appeal  from 
an  order  of  the  justices,  the  sessions 
must  retry  the  case.  Hurff  V.  Arm- 
strong, 38  N.  J.  L.  287. 

In  New  York  an  appeal  in  such  pro- 
ceeding involves  a  new  trial  whether 
the  appeal  is  from  magistrates  to  the 
court  of  general  sessions,  or  from  dis- 
trict courts  to  county  courts.  People 
v.  Schildwachter,  87  Hun  363,  34  N. 
Y.  Supp.  352. 

But  in  Virginia  the  appellate  court 
cannot  receive  new  evidence  not  heard 
by  the  trial  court.  Howard  V.  Over- 
seers of  Poor,  1  Eand.  (Va.)  464. 

41.  Absence  of  formal  arraignment 
and  plea.  McNeal  v.  Hunter,  72  Neb. 
579,  101  N.  W.  236. 

Omission  to  enter  defendant's  plea 
before  empaneling  the  jury.  Hutchin- 
son v.  State,  19  Neb.  262,  27  N.  W. 
113. 

42.  111.— Holcomb  v.  People,  79  111. 
409.  la.— State  v.  Seevers,  108  Iowa 
738,  78  N.  W.  705;  State  v.  Black,  89 
Iowa  737,  55  N.  W.  105.  Miss.— John- 
son v.  Walker,  86  Miss.  757,  39  So. 
49,  109  Am.  St.  Rep.  733,  1  L.  R.  A. 
(N.  S.)    470.     S.  D.— State  v.  Hughes, 
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8    S.    D.    338,    66    N.    W.    1076.      Vt.— 
Sterling  v.  Sterling,  41  Vt.  80. 

43.  LaMatt  v.  State,  128  Ind.  123, 
27  N.  E.  346;  Reitz  v.  State,  33  Ind. 
187;  State  v.  Smith,  54  Iowa  104,  6 
N.  W.  153,  37  Am.  Rep.  192. 

44.  People  v.  Lindsay,  6  N.  Y.  Supp. 
38. 

45.  Morris  v.  State,  115  Ind.  282, 
16  N.  E.  632;  Wolf  v.  State,  11  Ind. 
231;  Beeman  v.  State,  5  Blackf.  (Ind.) 
165;  Com.  v.  Hazlerigg,  18  B.  Mon. 
(Ky.)  29;  Turner  v.  Com.,  1  B.  Mon. 
(Ky.)  205. 

46.  Wiggins  V.  Com.,  102  Ky.  40,  42 
S.  W.  1106. 

47.  Wiggins  V.  Com.  (Ky.),  63  S. 
W.  31;  Mayham  v.  Allen,  50  Hun 
343,  3   N.  Y.   Supp.  100. 

In  New  York  the  court  is  required 
to  grant  costs  to  the  successful  party 
on  appeal  in  a  bastardy  proceeding, 
and  such  award  in  no  way  depends 
upon  the  final  determination  of  the 
proceeding.  People  V.  Abrahams,  94  N. 
Y.  Supp.  296. 

In  People  v.  Abrahams,  94  N.  Y. 
Supp.  296,  the  defendant  was  adjudged 
by  the  court  of  special  sessions  of  tho 
city  of  New  York  to  be  the  father  of 
a  bastard  child  born  to  one  Fannie 
Mendelovich.  Upon  appeal  to  the 
Supreme  Court  the  judgment  was  va- 
cated, with  costs,  and  a  new  trial  or- 
dered. Defendant  was  held  entitled 
to  the  taxation  of  costs  of  appeal  in 
his  favor. 
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by  the  statute*8  under  which  the  proceeding  is  instituted  or  general  law. 

If  the  mother  appeals  from  a  judgment  of  the  justice  discharg- 
ing the  defendant,  and  the  judgment  is  affirmed,  she  must  pay  the 
costs.*9 

In  New  York  the  prevailing  party  in  an  appeal  from  an  order 
of  filiation,  to  whom  costs  are  awarded,  is  entitled  only  to  taxable 
costs.60 


48.  Pool  v.  French,  71  Kan.  391,  80 
Pac.  997;  Washburn  v.  Overseers  of 
Poor,  9  Johns.   (N.  Y.)   119. 

Costs  on  appeal  in  bastardy  proceed- 
ings may  be  awarded  against  a  town 
by  statute  in  New  York.  People  v. 
Board  of  Supervisors,  70  Hun  560,  24 
N.   Y.   Supp.   397. 

49.  On  appeal  by  the  mother  from 
the  judgment  of  a  justice  in  favor  of 
the  defendant  in  bastardy  proceedings, 
if    the    case    be     finally       disposed     of 


against  the  plaintiff,  judgment  for  costs 
against  her  and  her  sureties  jointly  is 
proper.  Norton  v.  Wieker,  87  Miss. 
365,    39    So.    809. 

50.  Superintendent  of  Poor  v. 
Moore,  12  Wend.   (N.  Y.)  273. 

The  costs  on  appeal  to  the  court  of 
sessions  are  such  as  are  allowed  by 
eode  of  eivil  procedure  §3073,  because 
bastardy  proceedings  are  analogous  to 
appeals  from  a  justice's  court.  May- 
ham  v.  Allen,  50  Hun  343,  3  N.  Y. 
Supp.   100. 
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1.  ACTIONS.  —  A.  In  General.  —  In  some  jurisdictions  an  un- 
incorporated beneficial  association  may  sue  or  be  sued  in  the  name  of 
its  president  or  other  managing  official,1  although  in  some  states  it  is 
expressly  provided  by  statute  that  the  association  must  have  a  certain 
number  of  members  before  it  can  sue  or  be  sued  in  the  name  of  its  pres- 
ident.2 It  has,  however,  been  held,  as  between  the  association  and  its 
individual  members,  that  the  association  will  be  treated  as  a  quasi-cor- 
poration capable  of  being  sued.3 

No  Action  Maintainable,  When.— Where  the  matter  in  controversy  is  of 
such  nature  that  properly  it  should  be  determined  by  the  tribunals 
of  the  association  itself,  no  conspiracy  being  shown,  a  recourse  to  the 
courts  is  improper,  and  is  not  allowed.* 

B.  Actions  Against  the  Association.  —  Cause  of  Action.  —  A 
member  of  a  beneficial  association  may  maintain  an  action  against  it 
for   sick  benefit,5   or   for   wrongful   expulsion   from   the   association.6 


1.  Mo.— Swain  v.  Miller,  72  Mo. 
App.  446.  N.  Y.— Fritz  v.  Muck,  62 
How.  Pr.  69;  Olery  v.  Brown,  51  How. 
Pr.  92.  Ohio.— Stadler  V.  Bnai  Brith,  5 
Ohio  Dec.  (Reprint)  221,  3  Am.  Law 
Rec.  589. 

See  also  infra,  C. 

2.  Boyd  V.  Gernant,  82  App.  Div. 
456,  81  N.  Y.  Supp.  835. 

3.  Winter  V.  Hamm,  5  Civ.  Proc. 
(N.  Y.)    194. 

4.  Donnelly  v.  Supreme  Council,  etc., 
Legion  (Pa.),  67  Atl.  276;  St.  Louis  & 
S.  W.  R.  Co.  v.  Thompson  (Tex.  Civ. 
App.),  113  S.  W.  144. 

Not  Required  To  Exhaust  Remedies. 
Where  an  order  has  expelled  wrongful- 
ly one  of  the  members  of  the  associa- 
tion, such  member  may  maintain  an  ac- 
tion and  recover  damages,  and  it  is 
not  necessary  that  the  member  thus 
expelled  should  exhaust  all  his  reme- 
dies in  the  lodge  before  bringing  the 
action  for  damages.  "It  is  well  set- 
tled,"  said    the    court,  in   the    case   of 
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Malmsted  v.  Minneapolis  Aerie,  No.  34, 
111  Minn.  119,  126  N.  W.  4S6,  137  Am. 
St.  Rep.  542.  "If  the  action  of  the 
lodge  be  usurpation,  or  without  notice 
or  authority,  it  cannot  affect  the  legal 
rights  or  change  the  legal  status  of 
anyone.  The  obligation  to  appeal  is 
not  imposed  where  the  judgment  is 
void  for  want  of  jurisdiction."  See 
also  U.  S. — Hall  v.  Knights  of  Honor, 
24  Fed.  450.  111.— Blumenfeldt  v.  Kor- 
schuch,  43  111.  App.  434.  Mass. — 
Karcher  v.  Supreme  Lodge,  137  Mass. 
368.  Mo.— Hoeffner  v.  Grand  Lodge,  41 
Mo.  App.  359;  Mulroy  V.  Knights  of 
Honor,   28   Mo.   App.   463. 

5.  Fletcher  v.  Gawanese  Tribe,  9  Pa. 
Super.  Ct.  393;  Manning  v.  Klein,  11 
Pa.  Co.  Ct.  525,  1  Pa.  Dist.  278;  Luders 
v.  Volp,  8  W.  N.  C.   (Pa.)   417. 

6.  Conn. — Lahiff  v.  St.  Joseph  To- 
tal Abstinence,  etc.,  Soc,  76  Conn.  648, 
57  Atl.  692,  100  Am.  St.  Rep.  1012,  65 
L.  R.  A.  92.  Mich. — Lamphere  v.  Grand 
Lodge   A.   O.   U.    W.,   47   Mich.   429,   11 
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Where  a  member  has  withdrawn  from  the  association,  he  may  also 
sue  to  recover  the  withdrawal  money  wrongfully  withheld  from  him.7 

Nature  of  Remedies.  — It  has  been  held  that  a  suit  in  equity  is  the 
proper  remedy  to  recover  sick  benefits,8  although  asssumpsit  may  lie 
to  collect  an  assessment.8 

Venue. — The  place  of  the  domicile  of  the  association  is  the  proper 
place  to  bring  an  action  against  it.10  It  has  been  held,  however,  where 
a  beneficial  association  carries  on  a  business  in  several  states,  it  may 
be  sued  upon  a  contract  in  any  state  in  which  it  operates,  unless  it 
shall  appear  that  the  contract  was  to  be  performed  in  some  particular 
place.11 

Process. —  Ordinarily,  service  of  process  upon  the  chief  officers  of  the 
association  is  sufficient.12 

Parties.  —  Where  an  action  is  brought  against  a  beneficial  asso- 
ciation, it  is  not  necessary  to  make  all  the  members  of  the  associa- 
tion parties  defendants.1*  And,  where  the  members  are  very  numer- 
ous, a  few  of  them  may  sue  an  officer  of  the  association  for  defalca- 
tion.1* The  widow  of  a  beneficiary  of  the  association  has  been  per- 
mitted to  sue,15  although  in  a  recent  ease,  it  was  held  that  the  ad- 
ministrator of  the  estate  of  a  deceased  member  was  the  proper  person 
to  bring  such  an  action.18 


N.  W.  268.  Minn. — Malmsted  v.  Min- 
neapolis Aerie  No.  34,  111  Minn.  119, 
126  N.  W.  486,  137  Am.  St.  Hep.  542. 
Mo. — Ludowiski  v.  Polish  Roman  Cath- 
olic, etc.,  Soc,  29  Mo.  App.  337.  N.  Y. 
People  v.  Musical  Mutual  Protective 
Union,  118  N.  Y.  101,  23  N.  E.  129; 
People  V.  German  United,  etc.,  Church, 
53  N.  Y.  103.  Ohio.— Fraternal  Mystic 
Circle  v.  State,  61  Ohio  St.  628.  48  N. 
E.  940,  76  Am.  St.  Rep.  446;  State  V. 
Lipa,  28  Ohio  St.  665.  Pa.— Washing- 
ton Beneficial  Society  v.  Bacher,  20  Pa. 
425. 

Exemplary  Damages  Allowed.— See: 
Conn. — Luhiff  v.  Association,  76  Conn. 
648,  57  Atl.  692,  100  Am.  St.  Rep.  1012, 
65  L.  R.  A.  92.  N.  Y.— People  V. 
Church,  53  N.  Y.  103.  Tex.— St.  Louis 
Southwestern  R.  Co.  v.  Thompson  (Tex. 
Civ.  App.),  113  S.  W.  144. 

May  Compel  Reinstatement. — Fritz 
V.  Muck,   62   How.  Pr.    (N.  Y.)   69. 

Not  Liable  for  Slander. — Gilbert  v. 
Crystal  Fountain  Lodge,  80  Ga.  284,  4 
8.  E.  905. 

7.  Portage  Lake  Miners'  &  Mechan- 
ics' Benev.  Soc.  v.  Phillips,  36  Mich.  22. 

8.  Fletcher  v.  Gawanese  Tribe,  9  Pa. 
Super.  393;  Manning  v.  Klein,  11  Pa. 
Co.  Ct.  525,  1  Pa.  Dist.  278;  Luders  t>. 
Volp,  8  W.  N.  C.  (Pa.)  417. 

9.  Swaine  v.  Miller,  72  Mo.  App. 
446. 


10.  Golden  State  Lodge  No.  1.  v. 
Watterson,  159  Mich.  696,  123  N.  W. 
610,  133  Am.  St.  Rep.  404. 

11.  Royal  League  v.  Kavanagh,  233 
111.  175,  84  N.  E.  178. 

12.  Supreme  Council,  etc.,  Legion  v. 
Boyle,  15  Ind.  App.  342,  44  N.  E.  56. 

Service  made  upon  the  master  of  a 
subordinate  lodge  is  not  sufficient  serv- 
ice to  bind  the  grand  lodge  of  the  as- 
sociation. Grand  Lodge  v.  Cramer,  53 
111.  App.  578. 

Not  Ex-Officio  Agent.— The  master  of 
a  local  subordinate  lodge  of  a  voluntary 
mutual  benefit  association,  is  not  es 
officio  an  agent  of  the  supreme  or  grand 
lodge  of  such  voluntary  association,  so 
that  service  of  process  can  be  had  upon 
such  master,  and  thereby  bring  the  su- 
preme or  grand  lodge  into  court. 
Grand  Lodge  v.  Cramer,  supra. 

13.  Fritz  v.  Muck,  62  How.  Pr.  (N. 
Y.)  69;  Olery  v.  Brown,  51  How.  Pr. 
(N.  Y.)  92;  Stadler  V.  Bnai  Brith,  5 
Ohio  Dec.  (Reprint)  221,  3  Am.  Law 
Rec.  589. 

14.  Stemmermann  v.  Lilienthal,  54 
S.  C.  440,  32  S.  E.  535. 

15.  Tourville  v.  Brotherhood  of  Lo- 
comotive Firemen,  54  111.  App.  71. 

16.  Marlitt  Deutscher  Frauen  Verien 
1 9.  Mueller,  140  111.  App.  621. 
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C.  Actions  by  the  Association.  —  Who  May  Sue.  —  The  general 
rule  is  that  the  president  of  the  association  is  the  proper  party  to 
bring  an  action  on  behalf  of  the  association,17  but,  in  some  instances, 
one  or  more  of  the  members,  suing  for  themselves  and  in  behalf  of  all 
the  members,  may  bring  the  action.18  It  would  seem,  however,  that  a 
local  branch  has  no  power  to  sue  as  a  corporation,  even  though  the 
general  association  is  incorporated.19 

II.  PLEADING.  —  WHAT  MUST  BE  ALLEGED.  — In  actions 
against  a  beneficial  association  to  recover  a  sick  benefit,  it  is  necessary 
to  allege  the  agreement  or  circumstances  whereby  the  association  is 
made  liable  to  the  plaintiff;20  that  the  rules  and  regulations  of  the 
association  have  been  complied  with  by  the  plaintiff  ;21  and,  generally, 
that  a  demand  has  been  made  upon  the  proper  officers  of  the  asso- 
ciation for  the  payment  of  the  benefit.22 


17.  Swaine  v.  Miller,  72  Mo.  App. 
446. 

18.  Stemmermann  v.  Lilienthal,  54 
S.  C.  440,  32  S.  E.  535. 

Actions  Against  Officers  for  Fraud. — 
Where  the  officers  of  a  beneficial  asso- 
ciation have  been  guilty  of  fraud  in 
the  use  of  the  funds  placed  in  their 
hands,  an  action  may  be  brought  against 
such  defrauding  officers  to  recover  the 
property  thus  converted,  and  also  dam- 
ages for  the  property  which  has  been 
disposed  of  to  bona  fide  purchasers.  In 
an  accounting  of  the  property,  it  is  not 
fatal  that  no  value  was  placed  on  cer- 
tain lots,  where  no  evidence  was  intro- 
duced to  show  that  the  value  of  the 
same  was  more  than  enough  to  offset 
the  incumbrance  on  them.  Supreme 
Lodge  K.  P.  v.  Huisey,  241  111.  384,  89 
N.  E.  728. 

19.  Nichols  v.  Bardwell  Lodge,  105 
Ky.  168,  48  S.  W.  426;  Boyd  v.  Ger- 
nant,  82  App.  Div.  456,  81  N.  Y.  Supp. 
835. 

Insufficient  Allegation.—' '  Plaintiff 's 
allegation  that  it  is  a  branch  of  the 
Grand  Lodge  of  the  Independent  Order 
of  Odd  Fellows  of  Kentucky,  and  that 
by  virtue  of  the  Charter  granted  to  that 
lodge  it  is  a  corporation  authorized  to 
sue  and  be  sued,  is  not  a  sufficient  al- 
legation of  corporate  existence  to  en- 
able it  to  maintain  the  action."  Nich- 
ols r.  Bardwell  Lodge,  20  Kv.  L.  Eep. 
1236,  48  S.  W.  1091. 

20.  Irish  Catholic  Benevolent  Assn.- 
V.  O 'Shaughnessey,  76  Ind.  191;  Bene- 
ficial Soc.  v.  White,  30  N.  J.  L.  313. 

Pleading  Insufficient.— In  an  action 
to  recover  sick  benefits  under  a  by-law 
of  the  association  it  is  not  sufficient  to 
allege  that  there  is  a  rule  of  the  socie- 
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ty  entitling  each  member  where  sick 
to  a  certain  amount.  The  pleading  is 
bad  because  it  fails  to  show  any  legal 
obligation  on  part  of  the  company 
to  its  members,  as  a  by-law  is  a  mere 
rule  that  can  be  abrogated  at  pleasure 
of  the  company;  and  also  because  it 
does  not  allege  that  the  rule  was  in 
force  at  the  time  of  the  plaintiff's 
sickness.  Irish  Catholic  Benevolent 
Assn.  v.  O 'Shaughnessey,  76  Ind.  191. 

Duplicity.— In  an  action  against  a 
society  for  benefits  claimed  to  be  due 
from  it  under  its  articles  of  association 
and  by-laws,  a  count  which  combines 
a  cause  of  action  for  a  monthly  allow- 
ance based  upon  one  set  of  regulations 
with  a  distinct  cause  of  action  based 
upon  another  set  of  regulations,  for  a 
round  sum  claimed  to  accrue  to  a  re- 
tiring member,  is  bad  on  demurrer  for 
duplicity.  Portage  Lake  Miners',  etc., 
V.  Phillips,  36  Mich.  22. 

21.  Beneficial  Soc.  v.  White,  30  N. 
J.  L.  313. 

Payment  of  TDues  Dispensed  With. — 
As  a  general  rule,  dues  must  have 
been  paid  before  an  action  to  recover 
benefits  can  be  maintained.  If,  how- 
ever, it  is  shown  that  the  dues  would 
not  have  been  accepted,  if  tendered,  a 
subsequent  failure  to  pay  dues  will  not 
prevent  a  recovery  on  a  certificate. 
Gill  v.  Ladies'  Catholic  Benevolent 
Assn.,  36  Pa.  Super.  458,  462. 

22.  Portage  Lake  Miners',  etc.,  Soc. 
V.  Phillips,  36  Mich.  22. 

Conditions  Precedent  Dispensed  With. 
Where  one  of  the  physicians  of  an 
association  examines  a  member  who 
is  sick,  and  notifies  him  that  his  ail- 
ment is  such  a  one  as  to  come  within  his 
policy,  it  is  not  necessary,  in  order  that 
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HI.  BURDEN  OF  PROOF. —  In  an  action  against  the  associa- 
tion by  a  member,  the  burden  of  proof  is  on  the  plaintiff  to  show  that 
he  is  a  member  in  good  standing,-3  and  to  establish  the  rules  or  by- 
laws of  the  association,  whereby  it  became  liable  to  him."  He  must 
also  show  that  such  regulations  and  by-laws  have  been  complied  with 
by  him.28 


the  plaintiff  may  be  entitled  to  sue  on 
the  policy,  that  he  show  that  proof  was 
made  within  thirty  days  after  the  end 
of  his  sickness  for  which  the  indem- 
nity is  claimed,  or  that  the  three 
months  stipulated  in  the  policy  for  in- 
vestigation of  the  claim  had  elapsed. 
Hoffman  v.  Michigan  Home,  etc.,  Assn., 
128  Mich.  323,  87  N.  W.  265,  54  L.  R. 
A.  746.  See  also,  Young  v.  Ohio  Farm- 
ers' Ins.  Co.,  92  Mich.  68,  52  N.  W. 
454;  O'Brien  v.  Ohio  Ins.  Co.,  52  Mich. 
131,  17  N.  W.  726. 

23.     Siebert   v.    Supreme    Council,    23 
Mo.  App.  268. 


Burden  on  Defense. — Where  a  bene- 
ficiary association  sets  up  as  a  defense 
to  a  suit  by  a  widow  of  a  deceased 
member,  that  he  was  not  in  good  stand- 
ing in  his  lodge,  had  been  suspended 
and  expelled,  the  burden  is  upon  it  to 
show  such  defense  by  the  records,  and 
that  such  action  in  suspending  and  ex- 
pelling was  in  accordance  with  the  laws 
of  the  order.  Tourville  v.  Brotherhood 
of  Locomotive  Firemen,  54  111.  App.  72. 

24.  Mullally  v.  Irish-American  Ben. 
Soc.   (Cal.),  6  Pac.  78. 

25.  Emmons  v.  Hope  Lodge,  1  Marv. 
(Del.)   187,  40  Atl.  956. 
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I.  DEFINITION.  —  The  crime  of  bigamy  consists  in  taking  a  sec- 
ond marriage  obligation  according  to  the  forms  of  law  by  a  party  who 
has  a  husband  or  wife  living  by  virtue  of  a  prior  lawful  marriage.1 

Modifications  and  exceptions  to  the  above  definition  are  numerous  as 
the  crime  is  purely  statutory,  and,  in  different  jurisdictions,  differ- 
ent language  is  used  to  define  it.2 


1.  U.  S. — Reynolds  v.  United  States, 
98  U.  S.  145,  25  L.  ed.  244.  Ark.— 
Russell  v.  State,  66  Ark.  185,  49  S.  W. 
821,  74  Am.  St.  Rep.  78;  Halbrook  v. 
State,  34  Ark.  511,  36  Am.  Rep.  17; 
Sioggins  V.  State,  32  Ark.  205.  Cal.— 
People  v.  Beevers,  99  Cal.  286,  33  Pac. 
844.  Ga  —  Nelms  v.  State,  84  Ga.  466, 
20  Am.  St.  Rep.  377.  ^Ky.— Johnson  v. 
Com.,  86  Ky.  122,  5  S.  W.  365,  9  Am. 
St.  Rep.  269.  La. — State  v.  Borrow,  31 
La.  Ann.  691.  Md.— Barber  v.  State,  50 
Md.  161.  N.  Y—  Hayes  v.  People,  25 
N.  Y.  390,  82  Am.  Dec.  364;  People  V. 
Whigham,  1  Wheel.  Crim.  115.  N.  C— 
State  v.  Bums,  90  N.  C.  707;  State  v. 
Norman,  13  N.  C.  222.  Ohio.— Swartz 
v.  State,  13  Ohio  C.  C.  62.  Pa.— Gise 
v.  Com.,  81  Pa.  428,  2  Wkly.  Notes  Cas. 
589;  Com.  v.  McNerny,  10  Phila.  203, 
31  Leg.  Int.  172.  R.  I.— State  V.  Gal- 
lagher, 20  R.  I.  266,  38  Atl.  655.  Eng. 
Reg.  V.  Millis,  10  CI.  &  F.  534,  8  Eng. 
Reprint  844;  Reg.  v.  Fanning,  10  Cox 
C.  C.  411,  17  Ir.  C.  L.  289,  14  W.  R.  701. 
Can. — In  re  Bigamy  Sections  275,  276, 
Criminal  Code,  1892,  27  Can.  Sup.  Ct. 
461. 

To  support  a  conviction  the  first 
marriage  must  be  legal  and  the  second 
illegal.  McCombs  v.  State,  50  Tex. 
Crim.  App.  490,  99  S.  W.  1017,  123  Am. 
St.  Rep.  855,  9  L.  R.  A.  (N.  S.)  1036. 

2.  Cohabitation  in  the  state  with 
the  bigamous  spouse  as  well  as  the 
bigamous  marriage  is  the  crime  of  big- 
amy in  the  following  states:  Ala. — 
Cox  v.  State,  117  Ala.  103,  23  So.  806, 
67  Am.  St.  Rep.  166,  41  L.  R.  A.  760. 
Fla.— Cathron  v.  State,  40  Fla.  468,  24 


So.  496.  la.— State  v.  Steupper,  117 
Iowa  591,  91  N.  W.  912.  Mass.— Com. 
v.  Bradley,  2  Cush.  553.  Mo. — State  v. 
Stewart,  192  Mo.  345,  92  S.  W.  878,  112 
Am.  St.  Rep.  529.  Ore. — State  v.  Dur- 
phy,  43  Ore.  79,  71  Pac.  63. 

In  Georgia  cohabitation  by  the  ac- 
cused with  the  second  wife  is  not  nec- 
essary to  constitute  the  crime  of  big- 
amy. Nelms  v.  State,  84  Ga.  466,  10 
S.  E.  1087,  20  Am.  St.  Rep.  377. 

In  Nevada  knowledge  that  the  for- 
mer spouse  is  still  alive  is  necessary  to 
constitute  the  crime  of  bigamy.  State 
v.  Zichfeld,  23  Nev.  304,  46  Pac.  802, 
62  Am.  St.  Rep.  800,  34  L.  R.  A.  784. 

Abandonment  or  absence  beyond 
seas  for  a  statutory  period  (usually  six 
or  seven  years)  of  the  former  spouse  is 
generally  made  an  exception  to  the 
crime.  U.  S.— Cannon  v.  United  States, 
116  U.  S.  55,  6  Sup.  Ct.  278,  29  L.  ed. 
561.  Ala.— Parker  v.  State,  77  Ala. 
47,  54  Am.  Rep.  43;  Jones  v.  State,  67 
Ala.  84.  Ark.— Walls  v.  State,  32  Ark. 
565.  Ga.— Parnell  V.  State,  126  Ga. 
103,  54  S.  E.  804.  111.— People  v. 
Spoor,  235  111.  230,  85  N.  E.  207,  126 
Am.  St.  Rep.  197.  Md.— Barber  v. 
State,  50  Md.  161.  Mass.— lorn.  v. 
Mash,  7  Met.  472.  Minn.— State  v. 
Armington,  25  Minn.  29.  Miss.— Gib- 
son v.  State,  38  Miss.  313.  N.  Y.  — 
Van  Pelt's  Case,  1  City  Hall  Rec.  137. 
N.  C— State  v.  Patterson,  24  N.  C.  346, 
38  Am.  Dec.  699.  R.  I. — In  re  Watson, 
19  R.  I.  342,  33  Atl.  873.  Tex.— Poss 
v.  State,  47  Tex.  Crim.  486,  83  S.  W. 
1109.  Vt  —  State  v.  Ackerly,  79  Vt.  69, 
69  Atl.  450,  118  Am.  St.  Rep.  940.  Eng. 
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II.     JURISDICTION  AND  VENUE.  —  Jurisdiction  to  try  the  case 

belongs  to  the  courts  of  the  county  where  the  bigamous  marriage  was 
contracted  or  performed,3  unless  the  cohabitation  with  the  bigamous 
consort  is  likewise  bigamy.  In  this  latter  case  the  crime  may  be  pun- 
ished either  in  the  county  and  state  where  the  bigamous  marriage 
took  place  or  where  there  was  cohabitation  with  the  bigamous  spouse.* 
But  in  one  jurisdiction  it  has  been  held  that  the  two  foregoing  of- 
fenses are  so  far  distinct  and  separable  that  an  indictment  may  be 
presented  in  one  county  for  the  unlawful  and  bigamous  marriage, 
and  in  another  county  for  the  unlawful  cohabitation  in  pursuance 
thereof.5  Where  the  statute  provides  that  the  accused  may  be  pun- 
ished in  the  county  where  he  is  apprehended  or  in  custody,  the  juris- 
diction of  the  court  is  extended  to  any  county  in  the  state ;  but  it 
does  not  deprive  the  accused  of  his  right  to  a  venue  in  the  county 
where  the  crime  was  committed.6 


Keg.  v.  Tolson,  23  Q.  B.  D.  168,  16  Cox 
C.  C.  629,  54  J.  P.  4,  58  L.  J.  M.  C.  97, 
60  L.  T.  899,  37  W.  E.  716. 

3.  U.  S—  United  States  v.  Jernegan, 
4  Cranch  C.  C.  1,  26  Fed.  Cas.  No. 
15,477.  Ala. — Beggs  v.  State,  55  Ala. 
108.  Ark.— Walls  v.  State,  32  Ark. 
565.  Ind.— Welty  v.  Ward,  164  Ind.  457, 
73  N.  E.  889.  Mo. — State  v.  Smiley, 
98  Mo.  605,  12  S.  W.  247;  State  V.  Fitz- 
gerald, 75  Mo.  571.  N.  Y—  People  v. 
Mosher,  2  Park.  Crim.  195.  Term.— 
Finney  v.  State,  3  Head  544.  Tex  — 
Brown  v.  State  (Tex.  Crim.),  27  S.  W. 
137. 

4.  Ala.— Cox  v.  State,  117  Ala.  103, 
23  So.  806,  67  Am.  St.  Rep.  166,  41  L. 
R.  A.  760;  Beggs  v.  State,  55  Ala.  108. 
Fla  —  Cathron  v.  State,  40  Fla.  468,  24 
So.  496.  la.— State  v.  Hughes,  58  Iowa 
165,  11  N.  W.  706;  State  v.  Sloan,  55 
Iowa  217,  7  N.  W.  516.  Mo.— State  v. 
Stewart,  194  Mo.  345,  92  S.  W.  878, 
112  Am.  St.  Rep.  529. 

In  State  v.  Hughes,  58  Iowa  165,  11 
N.  W.  706,  the  court  said:  "The  de- 
fendant's position  is,  that  if  the  crime 
was  committed  in  Webster  county  it 
was  not  committed  in  Pocahontas 
county  where  the  indictment  was  found. 
The  indictment,  however,  states  that 
while  the  marriage  with  Sarah  A.  Ste- 
vens took  place  in  Webster  county,  the 
defendant  cohabited  with  her  as  her 
husband  in  Pocahontas  county.  Un 
der  section  4009  of  the  code  the  crime 
of  bigamy  is  committed,  not  only  by 
the  unlawful  second  marriage,  but  by 
cohabiting  with  the  second  husband  or 
wife  in  this  state.  The  defendant  may 
be  indicted  in  the  county  where  the  un- 


lawful marriage  took  place,  or  in  the 
county  where  the  defendant  cohabited 
under  the  marriage." 

"There  is  no  doubt  of  the  power  of 
the  Legislature,  for  the  protection  of 
good  morals  and  the  punishment  of  in- 
decency, to  make  the  cohabitation  of  a 
man  and  woman  begun  under  a  biga- 
mous marriage  in  another  state  or  coun- 
try a  felony  in  this  state,  and  a  prose- 
cution for  that  offense  must  be  begun 
and  carried  on  in  the  county  where  the 
unlawful  cohabitation  occurs."  People 
v.  Price,  250  111.  109,  95  N.  E.  68, 
citing  State  v.  Stewart,  194  Mo.  345,  92 
S.  W.  878,  112  Am.  St.  Rep.  529. 

5.  People  v.  Price,  250  111.  109,  95 
N.  E.  68. 

6.  Me. — State  v.  Sweetsir,  53  Me. 
438.  N.  Y. — People  c.  Mosher,  2  Park. 
Crim.  195;  Collins  v.  People,  1  Hun  610, 
4  Thomp.  &  C.  77.  N.  C—  State  v. 
Long,  143  N.  C.  670,  57  S.  E.  349.  Eng. 
Rex  v.  Fraser,  1  M.  C.  C.  704;  Rex  V. 
Gordon,  R.  &  R.  C.  C.  48. 

If  an  indictment  for  bigamy  be  tried 
at  the  same  assizes  at  which  the  bill  ia 
found,  it  will  sufficiently  appear  by  the 
caption  of  the  indictment,  that  the 
party  is  in  custody  in  the  county,  so  as 
to  give  the  court  jurisdiction  under 
the  stat.  9  Geo.  4,  c.  31,  s.  22,  and  there 
need  not,  in  that  case,  be  any  averment 
in  the  indictment  as  to  the  custody. 
Reg.  v.  Whiley,  1  Car.  &  K.  150,  47  E. 
C.  L.  150. 

In  State  v.  Long,  supra,  the  court 
said:  "It  is  not  always  necessary, 
either  in  England  or  in  this  state,  that 
the  offense  should  in  fact  have  been 
committed  in  the  county  where  the  bill 
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Laying  the  Venue. —  "Where  the  statute  provides  for  punishment  in 
the  county  where  apprehended  and  the  indictment  or  information  is 
based  upon  such  a  statute,  it  must  allege  that  the  defendant  was  ar- 
rested within  the  county.7 

HI.  COMPLAINING  WITNESS.  —  The  complaining  witness  must 
be  a  person  competent  to  testify  against  the  defendant  at  the  trial." 
Therefore  the  first  or  legal  spouse  is  not  a  competent  complaining 
witness  against  the  alleged  bigamous  spouse,9  unless  expressly  so  made 
by  statute.10 


is  found.  If  the  defendant  wishes  to 
urge  that  the  offense  was  committed  in 
another  county,  his  remedy  is  not  by  a 
motion  to  quash,  or  in  arrest,  but  by  a 
plea  in  abatement  (equivalent  to  a 
motion  to  remove  in  a  civil  action)." 

In  State  v.  Sweetsir,  supra,  the  court 
said,  with  reference  to  the  statute  pro- 
viding for  punishment  where  the  ac- 
cused is  apprehended  or  in  custody: 
"This  provision  of  the  statute  is  per- 
missive and  not  mandatory;  it  is  not  in 
derogation  of  the  common  law  right  of 
indictment  and  trial  in  the  county 
where  the  offense  is  committed,  but 
rather  an  enlargement  of  the  jurisdic- 
tion of  the  court.  There  is  no  intima- 
■  tion  in  the  statute  of  any  purpose  to 
annul  the  requirement  of  the  common 
law  in  this  respect.  On  the  contrary 
the  use  of  the  word  'may'  instead  of 
'must'  or  'shall'  implies  an  intention, 
not  to  deprive  the  court  of  its  existing 
jurisdiction,  but  to  give  it  enlarged 
powers  over  the  same  subject-matter." 

In  Walls  V.  State,  32  Ark.  565,  and 
in  State  v.  Smiley,  98  Mo.  605,  12  S. 
W.  247,  the  statute  giving  jurisdiction 
to  the  county  where  the  accused  is  ap- 
prehended or  in  custody  was  held  un- 
constitutional, as  the  constitution  of 
the  state  provided  for  a  trial  in  the 
county  where  the  crime  was  committed. 
It  would  seem  that  these  decisions  must 
have  been  based  on  the  erroneous  as- 
sumption that  the  said  statute  pur- 
ported to  take  away  this  right,  but  as 
shown  in  State  v.  Long,  143  N.  C.  670, 
57  S.  E.  349,  and  in  State  v.  Sweetsir, 
53  Me.  438,  the  statute  merely  extends 
the  jurisdiction  to  any  county  in  the 
state,  when  the  crime  is  committed  in 
the  state,  with  the  right  still  in  the 
accused  to  have  the  trial  sent  to  the 
county  where  the  offense  was  com- 
mitted. 

7.  State  v.  Griswold,  53  Mo.  181; 
Houser  v.  People,  46  Barb.  (N.  Y.)   33. 

In  Maine  an  indictment  is  sufficient 


in  this  respect  if  it  alleges  that  the 
crime  was  committed  at  some  town 
within  the  county,  or  that  the  defend- 
ant resided  within  the  county  at  the 
time  of  the  indictment,  or  that  he  was 
apprehended  within  the  county.  State 
V.  Damon,  97  Me.  323,  54  Atl.  845. 

8.  In  People  v.  Quanstrom,  93  Mich. 
254,  53  N.  W.  165,  17  L.  E.  A.  723, 
the  court  said:  "Eespondent  was  con- 
victed of  bigamy,  and  the  sole  question 
in  the  case  is  whether  a  complaint  for 
bigamy  may  be  made  by  the  first  wife. 
It  is  well  established  that  one  not  a 
competent  witness  against  the  person 
charged  is  not  competent  to  make  a 
complaint  against  him,  so  that  the  real 
question  is  whether,  in  a  criminal  ac- 
tion for  bigamy,  the  first  wife  is  a 
competent  witness."  See  also  People 
p.  Turner,  116  Mich.  390,  74  N.  W.  519. 

9.  U.  S. — Bassett  v.  United  States, 
137  U.  S.  496,  11  Sup.  Ct.  165,  34  L. 
ed.  762.  Ala.— Williams  v.  State,  44 
Ala.  24.  Del. — State  v.  Byan,  1  Penne. 
81,  39  Atl.  777.  Ga.—  Williams  v.  State, 
67   Ga.   260.     111.— Hiler  v.  People,   156 

111.  511,  41  N.  E.  181,  47  Am.  St.  Eep. 
221.  La. — State  v.  MeDavid,  15  La. 
Ann.  403.  Mich. — People  v.  Quan- 
strom, 93  Mich.  254,  53  N.  W.  165,  17 
L.  E.  A.  723.  Minn. — State  v.  Arm- 
strong, 4  Minn.  335.  Mo. — State  v.  Ul- 
rich,  110  Mo.  350,  19  S.  W.  656.  N.  T. 
People  v.  Houghton,  24  Hun  501.  Tex. 
Overton  v.  State,  43  Tex.  616;  Comp- 
ton  v.  State,  13  Tex.  App.  271,  44  Am. 
Eep.  703.  Eng.— Peat's  Case,  2  Lewin 
111. 

10.  Eichardson    v.    State,    103    Md. 

112,  63  Atl.  317. 

In  State  V.  Sloan,  55  Iowa  217,  7  N. 
W.  516,  it  was  held  that  bigamy  by  one 
spouse  was  a  crime  against  the  other. 
and  that,  consequently,  the  injured 
spouse  was  a  proper  witness  under  the 
statute  against  the  accused.  In  Lord 
v.  State,  17  Neb.  526,  23  N.  W.  507, 
the  court  said:    "The  statute  makes  it 
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IV.     INDICTMENT,    INFORMATION   AND    COMPLAINT.  —  A. 

Essential  Allegations.  —  1.  In  General.  —  The  indictment  or  in- 
formation must  aver  all  the  essential  elements  of  the  crime.11  Usually 
it  is  safe  to  follow  the  language  of  the  statute  in  drawing  the  indict- 
ment or  information,12  but  where  the  statute  does  not  define  the  ele- 
ments of  the  crime  the  indictment  must  go  beyond  the  language  of 
the  statute  and  aver  all  the  essentials.13 
2.  Prior  Marriage. — A  valid  prior  marriage  must  be  alleged,14  but 


an  offense  for  the  husband  to  desert 
his  wife  and  live  and  cohabit  with  an- 
other woman.  If  the  husband  is  prose- 
cuted for  the  offense,  the  prosecution 
certainly  would  be  a  criminal  proceed- 
ing for  a  crime  committed  against  the 
wife.  ...  In  our  own  view,  it  was 
intended  by  the  legislature  to  include 
the  offense  here  charged;  and  the  ends 
of  justice  will  be  best  subserved  by  per- 
mitting the  wife  to  testify." 

11.  May  v.  State,  4  Tex.  App.  424. 
In  Niece  v.  Ter.,  9  Okla.  535,  60  Pac. 

300,  the  court  said:  "With  rare  ex- 
ceptions, offenses  consist  of  more  than 
one  ingredient,  and  in  some  cases  of 
many;  and  the  rule  is  universal  that 
every  ingredient  of  which  the  offense 
is  composed  must  be  accurately  and 
clearly  alleged  in  the  indictment,  or  the 
indictment  will  be  bad,  and  may  be 
quashed  on  motion,  or  the  judgment 
may  be  arrested,  or  be  reversed  on  er- 
ror." 

"Mr.  Greenleaf  lays  down  the  rules 
with  regard  to  the  sufficiency  of,  and 
proof  necessary  to  sustain,  an  indict- 
ment for  bigamy.  He  says:  'The  in- 
dictment states  the  first  and  second 
marriages,  and  alleges  that  at  the  time 
of  the  second  marriage  the  former  hus- 
band or  wife  was  alive.  The  proof  of 
these  three  facts  will,  therefore,  make 
out  the  case  on  the  part  of  the  prose- 
cution.' 3  Greenl.  on  Ev.,  Sec.  204." 
May  v.  State,  4  Tex.  App.  424. 

12.  Ariz. — United  States  v.  Tenney, 
8  Pac.  295.  La.— State  v.  Hayes,  105 
La.  352,  29  So.  937.  Minn.— State  v. 
Armington,  25  Minn.  29.  Mo. — State 
v.  Gonce.  79  Mo.  600.  N.  C— State  v. 
Long,  143  N.  C.  670,  57  S.  E.  349.  Tex. 
Esser  v.  State  (Tex.  Crim.),  66  S.  W. 
776;  McAfee  v.  State,  38  Tex.  Crim. 
124.  41  S.  W.  627. 

Under  the  act  of  congress  the  com- 
plaint is  not  objectionable  because  it 
does  not  charge  that  the  accused  is  a 
"male  person."  United  States  V. 
Eldridge,  5  Utah  161.  13  Pac.  673,  fol- 
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lowing  United  States  v.  Cannon,  4  Utah 
122,  7  Pac.  369. 

13.  Ky.— Davis  V.  Com.,  13  Bush 
318.  La.— State  v.  Hayes,  105  La.  352, 
29  So.  937.  Tex.— Bryan  v.  State,  54 
Tex.  Crim.  18,  111  S.  W.  744.  Eng.— 
Murray  v.  Reg.,  7  Q.  B.  700,  1  Cox  C. 
Co.  202,  9  Jur.  596,  14  L.  J.  Q.  B. 
357,  53  E.  C.  L.  698. 

In  Bryan  v.  State,  supra,  the  court 
said:  "The  Constitution  and  our  Code 
of  Criminal  Procedure  provide  that  all 
indictments  shall  contain  the  nature 
and  cause  of  the  accusation  against 
the  accused;  and  it  has  been  held  that, 
unless  the  statute  contain  in  its  phrase- 
ology all  of  the  essential  elements  of 
the  offense,  it  is  not  sufficient  merely 
to  follow  the  language  of  the  stat- 
ute." 

14.  la.— State  v.  Hughes,  58  Iowa 
165,  11  N.  W.  706.  Mich.— Kopke  v. 
People,  43  Mich.  41,  4  N.  W.  551.  Mo. 
State  v.  Jenkins,  139  Mo.  535,  41  S.  W. 
220.  Neb.— Hills  v.  State,  61  Neb.  589, 
85  N.  W.  836,  57  L.  R.  A.  155.  N.  Y. 
Sauser  v.  People,  8  Hun  302.  N.  C. — 
State  v.  Davis,  109  N.  C.  780,  14  S.  E. 
55.  Va.— State  v.  Sherwood,  68  Vt. 
414,  35  Atl.  352. 

An  indictment  for  polygamy,  under 
the  statute  of  Vermont,  which  alleges 
that  both  marriages  were  had  in  an- 
other state,  and  that  the  respondent 
has  feloniously  cohabited  with  his  sec- 
ond wife  in  Vermont,  must  allege,  that 
the  second  marriage  was  unlawful  in 
the  state  where  it  was  had;  and  if  this 
allegation  is  ommitted,  judgment  will, 
on  motion,  be  arrested.  State  v.  Pal- 
mer, 18  Vt.  570. 

Sufficiency  of  Allegation  of  Prior 
Marriage. — In  State  v.  Davis,  supra,  the 
court  referring  to  the  sufficiency  of  the 
allegation  of  the  first  marriage,  said: 
"The  indictment  in  this  respect  charges 
that  the  defendant  'wilfully,  unlaw- 
fully, and  feloniously,  being  a  married 
man,  did  marry  one  Emma  V.  Warren 
during  the  life  of  bia  first  wife,  Dixi« 
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it  is  not  necessary  to  allege  the  time  and  place  of  the  prior  mar- 
riage,15 or  the  name  of  the  prior  spouse,16  or  by  whom  the  marriage 


Davis,  whose  maiden  name  was  Dixie 
Marshall,  he,  the  said  John  W.  Davis, 
then  and  there  well  knowing  that  his 
said  first  wife  was  living,  and  he,  the 
said  John  W.  Davis,  not  having  been 
at  the  time  of  his  second  marriage  law- 
fully divorced  from  his  first  wife.'  The 
allegation  is  in  substantial  compliance 
with  the  statute,  the  Code  §988,  and  is 
warranted  by  the  precedents." 

In  State  v.  Jenkins,  supra,  the  indict- 
ment charged  that  the  accused  "unlaw- 
fully and  feloniously  did  marry  and 
take  to  wife  one  Myra  L.  Marsh,  and  to 
her,  the  said  Myra  L.  Marsh,  was  then 
and  there  married;  he,  the  said  Charles 
F.  Jenkins,  then  and  there  having  a 
wife  living,  to  wit,  Martha  Jenkins, 
against  the  peace  and  dignity  of  the 
state."  This  was  held  a  sufficient  al- 
legation of  the  prior  marriage. 

An  indictment  for  bigamy  under  sec- 
tion 2603  Revised  Statutes  of  Florida, 
which  alleges  that  at  the  time  of  the 
second  marriage  the  defendant  had  a 
lawful  living  wife  by  a  former  mar- 
riage therein  alleged  is  not  open  to  the 
objection  that  it  fails  to  allege  that  the 
former  marriage  was  a  valid  marriage 
or  that  the  second  marriage  was  un- 
lawful. "The  wife  of  the  former  mar- 
riage could  not  be  a  lawful  wife  if  the 
marriage  was  not  valid."  Ferrell  V. 
State,  45  Fla.  26,  34  So.  220. 

In  a  prosecution  for  bigamy,  the  al- 
legation in  the  information  that  the  de- 
fendant married  a  person  named  at  a 
specified  time  and  place,  and  then  and 
there  had  the  said  (naming  her)  for 
his  wife,  is  a  sufficient  allegation  of 
the  first  marriage,  without  the  further 
allegation  that  the  parties  then  had 
"a  legal  right  to  marry."  Baker  v. 
State,  86  ISfeb.  775,  126  N.  W.  300, 
27  L.  E.  A.   (N.  S.)   1097. 

Where  the  indictment  alleges  that  the 
defendant,  "being  lawfully  married" 
to  one  woman,  who  was  then  and  there 
alive,  did  afterwards  marry  another,  it 
is  sufficient,  without  negativing  that 
the  first  marriage  had  been  dissolved 
bv  divorce.  Oliver  v.  State,  7  Ga.  App. 
695,  67  S.  E.  886. 

In  Texas  it  is  held  that  the  follow- 
ing allegation:  "Then  and  there  hav- 
ing a  former  wife  then  living"  is  not 
a    sufficient    averment    of    the    former 


marriage  as  it  is  only  a  conclusion  of 
law.  Bryan  v.  State,  54  Tex.  Crim. 
18,  111  S.  W.  744;  McAfee  v.  State,  38 
Tex.  Crim.  124,  41  S.  W.  627. 

15.  Cal. — People  v.  Giesea,  61  Cal. 
53.  Fla.— Ferrell  v.  State,  45  Fla.  26, 
34  So.  220;  Cathron  v.  State,  40  Fla. 
468,  24  So.  496.  Ga.— Murphy  v.  State, 
122  Ga.  149,  50  S.  E.  48;  Oliver  v. 
State,  7  Ga.  App.  695,  67  S.  E.  886. 
Ind.— Hutchins  v.  State,  28  Ind.  34.  la. 
State  v.  Nadal,  69  Iowa  478,  29  N.  W. 
451;  State  v.  Hughes,  58  Iowa  165,  11 
N.  W.  706.  Kan.— State  v.  Hughes,  35 
Kan.  626,  12  Pac.  28,  57  Am.  Rep.  195. 
Mass. — Com.  v.  McGrath,  140  Mass. 
296,  6  N.  E.  515.  Mich.— People  v. 
Perriman,  72  Mich.  184,  40  N.  W.  425. 
Minn. — State  v.  Armington,  25  Minn. 
29.  N.  C— State  v.  Bray,  35  N.  C. 
289. 

Contra. — Ala. — Williams  v.  State, 
44  Ala.  24.  111.— Tucker  v.  People,  117 
111.  88,  7  N.  E.  51.  Ky.— Davia  v. 
Com.,  13  Bush  318.  Vt.— State  v.  La 
Bore,  26  Vt.  765. 

In  People  v.  Perriman,  supra,  the 
court  said:  "While  there  are  some  rea- 
sons why  the  place  as  well  as  the 
time  of  the  first  marriage  should  be 
given,  it  is  apparent  that  the  only  im- 
portant fact  is  the  existence  of  the 
two  marriages.  It  is  quite  possible 
for  a  valid  marriage  to  be  shown  with 
no  means  to  show  its  time  and  place." 

Writing  "1891"  Instead  of  "1881." 
A  manifest  mistake  made  in  the  in- 
dictment in  designating  the  date  of  the 
alleged  first  marriage  will  not  furnish 
ground  for  arrest  of  judgment,  especial- 
ly where  a  statute  provides  that  the 
statement  in  the  indictment  as  to  the 
time  at  which  an  offense  was  committed 
is  not  material.  Faustre  v.  Com.,  92 
Ky.  34,  13  Ky.  L.  Rep.  347,  17  S.  W. 
189. 

16.  Ark. — Johnson  v.  State,  60  Ark. 
308,  30  S.  W.  31.  Ind.— Hutchins  v. 
State,  28  Ind.  34.  Minn. — State  V.  Ar- 
mington, 25  Minn.  29.  N.  H.— State  v. 
Kean,  10  N.  H.  347,  34  Am.  Dec. 
162.  N.  C— State  v.  Melton,  120  N. 
C.  591,  26  S.  E.  933;  State  P.  Davis,  109 
N.  C.  780,  14  S.  E.  55.  Tenn.—  Kene- 
val  v.  State,  107  Tenn.  581,  64  S.  W. 
'897. 

Contra,  Davis  v.  Com.,  13  Bush  (Ky.) 
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was  performed,  or  that  it  was  performed  by  an  authorized  person." 

3.  Bigamous  Marriage.  —  Where  the  bigamous  marriage  is  the 
crime  complained  of,  this  must  be  set  forth  in  the  indictment  with 
particularity,18  including  the  time  and  place.19 

4.  That  Former  Spouse  Is  Alive.  —  It  should  be  averred  in  the 
indictment  or  information  that  the  former  spouse  was  living  at  the 
time  of  the  second  marriage,20  and  where  actual  intent  is  a  part  of  the 
crime  it  must  be  averred  that  the  accused  knew  that  the  other  spouse 
was  living.21 

5.  Bigamous  Cohabitation.  —  Where  the  bigamous  cohabitation  is 
the  crime  complained  of  rather  than  the  bigamous  marriage,  then  the 
cohabitation  must  be  alleged  with  the  particulars  of  time  and  place.22 


318;  Vinsant  V.  State,  42  Tex.  Crim. 
413,  60  S.  W.  550;  McAfee  v.  State, 
38  Tex.  Crim.  124,  41  S.  W.  627. 

17.  Hutchins  V.  State,  28  Ind.  34; 
Rice  v.  Com.,  31  Ky.  L.  Rep.  1354,  105 
S.  W.  123. 

18.  In  re  Watson,  19  R.  I.  342,  33 
Atl.   873. 

In  Cathron  v.  State,  40  Fla.  468,  24 
So.  496,  the  court  said:  "In  the  first 
case  (referring  to  the  bigamous  mar- 
riage) while  two  marriages  must  be  al- 
leged and  proved,  the  first  marriage  is 
mere  matter  of  inducement,  requiring 
neither  allegation  nor  proof  that  it  was 
entered  into  at  any  particular  time  or 
place.  The  second  marriage,  however, 
constitutes  the  gist  of  the  offense,  and 
must  be  laid  with  particulars  of  time 
and  place  in  order  to  show  that  the  of- 
fense is  not  barred  by  limitations,  and 
that  it  was  committed  within  the  juris- 
diction of  the  court.  The  information 
in  this  case,  failing  to  lay  the  second 
marriage  with  particulars  of  time  and 
place,    was    fatally    defective." 

"Lawful  second  marriage"  in  an  in- 
dictment held  to  mean  nothing  more 
than  that  the  forms  of  law  have  been 
complied  with.  Rice  v.  Com.,  31  Ky.  L. 
Rep.   1354,   105  S.  W.  123. 

19.  Scoggins  v.  State,  32  Ark.  205; 
Cathron  v.  State,  40  Fla.  468,  24  So. 
496. 

"Before  the  finding  of  this  indict- 
ment" was  held  a  sufficient  allegation 
of  the  time,  notwithstanding  that  in 
the  indictment,  as  copied,  it  was  al- 
leged that  the  defendant  committed  the 
offense  on  the  "26th  day  of  October, 
1909,"  though  the  indictment  was 
found  on  the  26th  day  of  October,  1908. 
Collett  v.  Com.  (Ky.  L.  Rep),  121  S.  W. 
424. 

20.  Ga  —  King  v.  State,  40  Ga.  244. 
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I1L— Prichard  v.  People,  149  111.  50,  36 
N.  E.  103.  Mass.— Com.  v.  McGrath, 
140  Mass.  296,  6  N.  E.  515.  Okla. 
Niece  v.  Ter.,  9  Okla.  535,  60  Pac.  300. 
Eng—  Reg.  v.  Apley,  1  Cox  C.  C.  71; 
Murray  v,  Reg.,  1  Cox  C.  C.  202. 

Cohabitation  With  Second  Wife. — In 
Illinois  under  the  statute  which  pro- 
vides that  whoever  having  a  former 
husband  or  wife  living  marries  another 
or  continues  to  cohabit  with  such  sec- 
ond husband  or  wife  in  the  state  shall 
be  guilty  of  bigamy,  it  is  essential  to 
allege  that  at  the  time  of  the  unlawful 
cohabitation  the  former  wife  was  then 
alive.  People  v.  Price,  250  111.  109, 
95  N.  E.  68. 

21.  State  v.  Zichfeld,  23  Nev.  304, 
46  Pac.  802,  62  Am.  St.  Rep.  800,  34 
L.  R.  A.  784. 

In  State  v.  Hughes,  58  Iowa  165, 
11  N.  W.  706,  it  was  held  that  an  alle- 
gation that  the  former  lawful  marriage 
still  subsisted  was  equivalent  to  al- 
leging that  the  former  spouse  was  still 
alive. 

22.  Cathron  t>.  State,  40  Fla.  468,  24 
So.  496;  Com.  v.  Godsoe,  105  Mass. 
464;  Com.  v.  Bradley,  2  Cush.  (Mass.) 
553. 

In  Cathron  v.  State,  supra,  the  court, 
referring  to  the  bigamous  cohabitation, 
said:  "In  the  other  case,  while  two 
marriages  must  be  alleged  and  proved, 
they  are  both  matters  of  inducement, 
the  gist  of  the  offense  being  the  con- 
tinued cohabitation  with  the  second 
husband  or  wife  in  this  State,  which 
cohabitation  must  be  laid  with  par- 
ticulars of  time  and  place  in  order  to 
show  that  the  offense  is  not  barred  by 
limitations,  and  that  it  was  committed 
within  the  jurisdiction   of   the   court." 

An  indictment  under  New  Hampshire 
Gen.  St.,  ch.   256,  §5,  alleged  that  the 
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6.  Negativing  Exceptions.  —  It  is  unnecessary  to  negative  in  the 
indictment  or  information  the  exceptions  which  appear  in  the  criminal 
statute,-3  unless  the  exception  is  a  part  of  the  description  and  in- 
cluded in  the  descriptive  clause.24 

7.  Intent.  —  As  the  crime  of  bigamy  consists  of  doing  the  act  pro- 
hibited by  the  statute,  it  is  unnecessary  to  allege  or  show  a  criminal 
intent  beyond  the  doing  of  the  act,26  for  intent  is  not  an  element  of 


defendant  being  a  married  man,  and 
having  a  lawful  wife  alive,  did,  etc., 
cohabit  with  one  C.  M.  J.,  single 
woman,  etc.  This  was  sufficient  after 
verdict.     State  v.  Clark,  54  N.  H.  456. 

In  State  v.  Durphy,  43  Ore.  79,  71 
Pac.  63,  the  information  charged  that 
the  defendant  married  S.  S.  Bosworth 
in  Massachusetts,  and  while  she  was 
still  his  wife  married  again  in  Illinois 
and  later  cohabited  with  the  second 
spouse  in  Oregon,  the  said  S.  S.  Bos- 
worth being  then  alive.  The  informa- 
tion was  held  insufficient,  as  it  did  not 
allege  that  the  prior  spouse  was  still 
his  wife  at  the  time  of  the  cohabita- 
tion. 

Under  Federal  Statute.— In  an  in- 
dictment under  section  3  of  the  act  of 
congress  approved  March  22,  1882,  c. 
47,  entitled  "An  act  to  amend  section 
5352  of  the  Kevised  Statutes  of  the 
United  States  in  reference  to  bigamy 
and  for  other  purposes,"  the  use  of 
the  word  "cohabit"  is  sufficient,  and  it 
is  not  necessary  to  set  out  at  large  in 
the  indictment  the  meaning  or  defini- 
tion of  the  word  itself.  United  States 
v.  Kuntze,  2  Idaho  446,  21  Pac.  407. 

23.  la. — State  v.  Williams,  20  Iowa 
98.  Ky. — Com.  v.  Whaley,  6  Bush  266. 
La. — State  v.  Borrow,  31  La.  Ann. 
691.  Md.— Barber  v.  State,  50  US.  161. 
Mass. — Com.  v.  Jennings,  121  Mass.  47, 
23  Am.  Rep.  249.  Mich.— Kopke  v. 
People,  43  Mich.  41,  4  N.  W.  551. 
Minn. — State  v.  Johnson,  12  Minn.  476, 
93  Am.  Dec.  241.  Mo. — State  v.  Jen- 
kins, 139  Mo.  535,  41  S.  W.  220.  N.  Y. 
Fleming  v.  People,  27  N.  T.  329. 
N.  C— State  v.  Davis,  109  N.  C.  780, 
14  S.  E.  55. 

An  indictment  on  a  statute  need  not 
negative  a  proviso  which  merely  with- 
draws a  case  from  its  operation;  aliter 
where  the  proviso  adds  a  qualification 
to  the  enactment  so  as  to  bring  a  case 
within  it,  which  but  for  the  proviso 
would  be  without  the  statute.  There- 
fore, an  indictment  on  the  statute  of 
1790  against  bigamy,  which  avers  that 


the  first  wife  was  living  at  the  time  of 
the  second  marriage,  is  good,  without 
an  averment  that  the  first  marriage 
then  subsisted.  State  v.  Norman,  13 
N.   C.   222. 

24.  N.  Y.— Fleming  v.  People,  5 
Park.  Crim.  353.  Ohio. — Stanglein  v. 
State,  17  Ohio  St.  453.  E.  I.— State 
v.  Gallagher,  20  E.  I.  266,  38  Atl.  655. 
Vt.— State  v.  Abbev,  29  Vt.  60,  67  Am. 
Dec.    754. 

Mr.  Greenleaf  says:  "The  defense 
may  be  made  by  showing  that  the  pris- 
oner's case  comes  within  any  of  the 
exceptions  found  in  the  statutes,  such 
as  absence  of  the  former  partner  for 
seven  (five)  years,  unheard  of;  pre- 
vious divorce  a  vinculo  matrimonii,  or 
the  like."  3  Greenl.  on  Ev.,  §208; 
May  v.  State,  4  Tex.  App.  424.' 

Where  absence  for  seven  years  prior 
to  the  alleged  bigamous  marriage  is  one 
of  the  exceptions  in  the  statute,  this 
must  be  sufficiently  negatived  in  the 
indictment.  State  v.  Damon,  97  Me. 
323,   54  Atl.   845. 

25.  Ala.— Dotson  v.  State,  62  Ala. 
141,  34  Am.  Eep.  2.  Ga. — Robinson  v. 
State,  6  Ga.  App.  696,  65  S.  E.  792. 
111.— People  v.  Spoor,  235  111.  230,  85 
N.  E.  207,  126  Am.  St.  Rep.  197.  Ind. 
Squire  v.  State,  46  Ind.  459.  Ky.— Rog 
ers  v.  Com.,  24  Ky.  L.  Rep.  119,  68  S. 
W.  14.  La.— State  v.  Cain,  106  La. 
708,  31  So.  300.  Mass. — Com.  v.  Hay- 
den,  163  Mass.  453,  40  N.  E.  846,  47 
Am.  St.  Rep.  468,  28  L.  R.  A.  318. 
Minn. — State  v.  Armington,  25  Minn. 
29.  N.  Y—  In  re  Van  Pelt,  1  City 
Hall  Rec.  137.  N.  C— State  r.  Rob- 
bins,  28  N.  C.  23,  44  Am.  Dec.  64. 
Ohio.— State  v.  Stauk,  10  Wkly.  L.  Bui. 
16.  Utah.— United  States  v.  Reynolds, 
1  Utah  226,  affirmed,  98  U.  S.  145,  25 
L.  ed.  244. 

But  in  Nevada,  to  constitute  bigamy 
the  second  marriage  must  have  been 
with  a  knowledge  that  the  former 
spouse  was  alive,  and  consequently  this 
knowledge  must  be  alleged  and  proved. 
In   State   V.   Zichfeld,   23   Nev.   304,   46 
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the  crime,  nor  action  in  good  faith  on  advice  of  counsel,  a  defense.26 

8.  Color  of  Parties.  —  An  indictment  for  bigamy  need  not  state  that 
the  husband  and  wife  are  colored  persons.27 

9.  Grade  of  Offense.  —  As  the  offense  of  bigamy  is  but  a  misde- 
meanor and  not  a  felony  in  Delaware,  it  is  fatal  to  the  indictment  to 
allege  that  the  offense  was  feloniously  and  unlawfully  committed.28 

B.  Charging  the  Offense.  —  It  is  customary  to  allege  that  the  of- 
fense was  committed  "with  force  and  arms,"29  but  this  allegation  is 
not  essential  to  the  validity  of  the  indictment.30 

C.  Bill  of  Particulars.  —  If  the  indictment  or  information  does 
not  furnish  the  defendant  with  sufficient  information  to  enable  him 
to  defend  intelligently  he  may  obtain  further  facts  by  demanding  a 
bill  of  particulars.31 

D.  Amendment.  —  The  indictment  or  information  may  be  amended 
when  the  case  is  called  and  before  trial,  by  changing  the  name  of 
the  county  where  the  former  marriage  took  place,32  or  by  alleging 
that  the  defendant  is  in  custody  in  the  county  where  the  venue  is  laid.33 

E.  Variance.  —  If  there  is  a  substantial  variance  between  the  al- 
legations of  the  indictment  or  information  and  the  proof,  this  will 
be  a  defense  to  a  conviction  under  the  pleadings.34    But  the  rule  is 


Pac.  802,  62  Am.  St.  Rep.  800,  34 
L.  R.  A.  784,  the  defendant  knew  that 
his  former  spouse  was  alive  when  he 
contracted  the  second  marriage,  but  he 
honestly  believed  she  had  obtained  a 
divorce.  Held,  that  the  honest  belief 
was  no  defense,  since  he  married  when 
he  knew  his  former  spouse  was  alive. 

26.  Staley  v.  State  (Neb.),  131  N. 
W.  1028. 

27.  Kirk  v.  State,  65  Ga.  159. 

28.  State  v.  Darrah,  1  Houst.  Cr. 
Cas.    (Del.)    112. 

29.  Cathron  v.  State,  40  Fla.  468, 
24  So.  496;  Bryan  v.  State,  54  Tex. 
Crim.  18,  111  S.  W.   744. 

30.  State  v.  Kean,  10  N.  H.  347,  34 
Am.  Dec.   102. 

31.  In  State  V.  Long,  143  N.  C.  670, 
57  S.  E.  349,  the  court  said:  "If  the 
defendant  had  wished  fuller  informa- 
tion in  regard  to  matters  not  named  in 
the  statute  as  ingredients  of  the  of- 
fense, and,  therefore,  not  required  to 
be  charged  (State  v.  Covington,  125 
N.  C.  642,  34  S.  E.  272),  so  as  to  pre- 
pare his  defense,  such  as  the  time  and 
place  of  the  marriages,  he  should  have 
asked  for  a  bill  of  particulars  as  is 
now  provided  by  Rev.,  §3244." 

32.  People  v.  Perriman,  72  Mich. 
184,  40  N.  W.  425. 

33.  Reg.  v.  Smith,  1  F.  &  F.  (Eng.) 
36. 


34.  In  an  indictment  for  bigamy, 
the  second  wife  was  described  as  "E. 
C.  widow."  She  was  in  fact  not  a 
widow,  nor  had  she  ever  been  repre- 
sented or  reputed  to  be  so.  Rex  v. 
Deeley,  4  Car.  &  P.  579,  19  E.  C.  L. 
534. 

Two  Prior  Marriages. — Where,  at 
the  time  of  the  alleged  prior  marriage 
declared  upon,  there  was  a  valid  mar- 
riage existing,  this  is  a  material  vari- 
ance. Ark. — Halbrook  v.  State,  34  Ark. 
511,  36  Am.  Rep.  17.  Mass. — Com.  v. 
McGrath,  140  Mass.  296,  6  N.  E.  515. 
Miss.— Lane  V.  State,  82  Miss.  555,  34 
So.  353.  N.  Y.— People  v.  Corbett,  49 
App.  Div.  514,  63  N.  Y.  Supp.  460,  14 
N.  Y.  Crim.  532;  People  v.  Chase,  27 
Hun  256.  Ohio.— State  v.  Moore,  3  W. 
L.  J.  134.  Tenn. — Keneval  v.  State, 
107  Tenn.  581,  64  S.  W.  897.  Tex.— 
Mc Combs  v.  State,  50  Tex.  Crim.  490, 
99  S.  W.  1017,  123  Am.  St.  Rep.  855, 
9  L.  R.  A.  (N.  S.)  1036.  W.  Va.— 
State  v.  Goodrich,  14  W.  Va.  834. 

Discrepancy  in  Christian  name  of 
prisoner's  first  wife.  Reg.  v.  Gooding. 
1  Car.  &  M.  165,  41  E.  C.  L.  297. 

Variance  Question  for  Jury. — In 
Com.  v.  Caponi,  155  Mass.  534,  30  N. 
E.  82,  the  indictment  named  Dello 
Iacone  Maria  Garcia.  Testimony 
showed  that  the  woman's  name  was 
Maria  Garcia  Dello  Iacone,  but  in  Italy 
the  family  name  was   sometimes  writ- 
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otherwise  where  the  variance  is  not  material  and  not  prejudicial.35 

F.  Conclusion  op  Indictment.  —  The  indictment  or  information 
should  conclude  with  the  formula,  "against  the  peace  and  dignity  of 
the  state,"36  or  use  such  other  equivalent  expressions  as  are  required  by 
the  statute  and  constitution  in  the  particular  jurisdiction.37 

G.  Raising  and  Waiving  Objections.  — Formal  defects  in  the  in- 
dictment or  information  may  be  taken  before  trial  by  special  de- 
murrer.38 

If  the  defect  is  a  substantial  one  it  may  be  taken  before  trial  by  a  gen- 
eral demurrer,39  or  motion  to  quash,40  or  after  trial  and  before  verdict 
by  motion  in  arrest  of  judgment.41 

Waiver.  —  If  the  defect  is  a  formal  one  and  it  is  not  taken  at  the 
proper  time  and  in  the  proper  way  it  will  be  waived.42 

V.  PLEAS  AND  DEFENSES.  —  A.  Pleas.  —  Under  a  plea  of  not 
guilty  the  defendant  may  contradict  any  essential  allegation  in  the  in- 
dictment or  information,  or  may  show  affirmatively  any  of  the  ex- 
ceptions in  the  statute  creating  the  offense.43 


ten  first  as  declared  upon.  Held,  ques- 
tion of  variance  was  for  the  jury. 

35.  Variances  between  the  allega- 
tion of  the  name  and  the  proof,  held 
immaterial.  111. — Tucker  v.  People, 
122  111.  583,  13  N.  E.  809.  N.  C— State 
v.  Patterson.  24  N.  C.  346,  38  Am.  Dec. 
699.  Utah. — United  States  v.  Miles,  2 
Utah  19. 

Idem  Sonans. — In  People  v.  Spoor, 
235  111.  230,  85  N.  E.  207,  126  Am.  St. 
Eep.  197,  "Stanton"  and  "Staunton" 
were  held  to  be  of  the  same  sound,  and 
likewise  in  Com.  v.  Warren,  143  Mass. 
568,  10  N.  E.  178,  "Celestia"  and  "Ce- 
leste." 

Immaterial  Variances. — U.  S. — Unit- 
ed States  v.  Miles,  103  U.  S.  304,  26  L. 
ed.  481.  Ala.— Caldwell  v.  State,  146 
Ala.  141,  41  So.  473.  111.— Tucker  v.  Peo- 
ple, 122  111.  583,  13  N.  E.  809.  la.— State 
v.  Williams,  20  Iowa  98.  Ky. — Bice  V. 
Com.,  31  Ky.  L.  Eep.  1354,  105  S. 
W.  123;  Eobinson  v.  Com.,  10  Kv.  L. 
Eep.  972,  11  S.  W.  210.  Mass.— Com. 
v.  Warren,  143  Mass.  568,  10  N.  E. 
178.  Mich.— People  V.  Calder,  30  Mich. 
85.  Minn. — State  v.  Armington,  25 
Minn.  29.  N.  C— State  V.  Davis,  109 
N.  C.  780,  14  S.  E.  55.  Tex.— Kuehx 
v.  State  (Tex.  Crim.),  69  S.  W.  526. 

36.  Poss  v.  State,  47  Tex.  Crim. 
486,  83  S.  W.  1109. 

37.  State  v.  Kean,  10  N.  H.  347, 
34  Am.  Dec.  162. 

38.  U.  S.— Cannon  v.  United  States, 
116  U.  S.  55,  6  Sup.  Ct.  278,  29  L.  ed. 
561.  Cal.— People  v.  Feilen,  58  Cal. 
218,  41  Am.  Rep.  258.  N.  Y.— Frem- 
ing  v.  People,  5  Park.  Cr.  353. 

7 


39.  Ark. — Scoggins  v..  State,  32  Ark. 
205.  la. — State  v.  Sloan,  55  Iowa  217, 
7  N.  W.  516.  Ky.— Collett  v.  Com.  (Ky. 
L.  Eep.),  121  S.  W.  424. 

40.  Ark. — Scoggins  v.  State,  32  Ark. 
205.  Fla.— Cathron  v.  State,  40  Fla. 
468,  24  So.  496.  Mo.— State  v.  Stewart, 
194  Mo.  345,  92  S.  W.  878,  112  Am. 
St.  Eep.  529.  N.  C  — State  v.  Long, 
143  N.  C.  670,  57  S.  E.  349. 

41.  Cannon  v.  United  States,  116  U. 
S.  55,  6  Sup.  Ct.  278,  29  L.  ed.  561; 
State  17.  Long,  143  N.  C.  670,  57  S. 
E.  349. 

42.  U.  S. — Cannon  v.  United  States 
116  U.  S.  55,  6  Sup.  Ct.  278,  29  L.  ed. 
ff61.  Cal.— People  v.  Feilen,  58  Cal. 
218,  41  Am.  Eep.  258.  Mich.— People 
v.  Turner,  116  Mich.  390,  74  N.  W. 
519.  N.  Y.— Fleming  v.  People,  5  Park. 
Crim.  353. 

In  People  v.  Feilen,  supra,  the  court 
said:  "We  will  add  here  what  should 
have  been  before  said,  that  the  in- 
formation in  this  case  is  good  on  gen- 
eral demurrer.  If  it  had  been  de- 
murred to  on  the  special  ground  that 
it  did  not  substantially  conform  to  the 
requirements  of  §§950*  951  and  952  of 
the  Penal  Code,  we  are  not  prepared  to 
say  that  we  should  hold  that  the  ob- 
jection was  not  well  taken.  This 
ground  was  taken  on  the  motion  in  ar- 
rest of  judgment.  But  it  was  then 
too  late  to  urge  it.  It  had  been  waived 
by  a  failure  to  demur  specially." 

43.  Cannon  v.  United  States,  116  U. 
S.  55,  6  Sup.  Ct.  278,  29  L.  ed.  561; 
State  v.  Long,  143  N.  C.  670,  57  S. 
E.  349. 
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Under  a  plea  in  abatement  the  defendant  may  raise  questions  of  fact, 
other  than  those  going  to  the  merits  of  the  case,  which  show  a  tem- 
porary defense.44 

B.  Defenses.  —  1.  Religious  Belief.  —  It  is  no  defense  to  show 
that' the  defendant's  religion  encourages  a  plurality  of  wives.46 

2.  Mistake  of  Law.  —  It  is  not  a  defense  to  show  that  the  defend- 
ant was  honestly  mistaken  in  regard  to  the  law.46 

3.  Statute  of  Limitations.  —  It  is  a  complete  defense  to  show  that 
the  statute  of  limitations  has  run.47  In  some  states  the  statute  com- 
mences to  run  at  the  time  of  the  second  marriage;48  in  others  when 
the  crime  is  discovered,49  while  in  others  when  the  continued  cohabita- 
tion is  a  separate  crime  the  statute  will  not  commence  to  run  until  the 
cessation  of  cohabitation.50 

4.  Absence  of  Former  Spouse.  —  Most  statutes  creating  the  crime 
of  bigamy  provide  that  if  the  former  spouse  has  been  absent  and  un- 
heard of  for  five  or  seven  years,  the  other  spouse  may  marry  again.51 

5.  Divorce.  —  If  the  defendant  shows  a  divorce  from  the  prior 
spouse  before  the  alleged  bigamous  marriage,  he,  of  course,  has  a  com- 
plete defense.  But  where  the  divorce  was  obtained  by  fraud,52  or  was 
granted  without  jurisdiction,53  or  given  with  an  order  for  the  defend- 
ant not  to  remarry  within  a  specified  time,54  it  is  not  a  defense.55 


44.  In  State  v.  Long,  143  N.  C.  670, 
57  S.  E.  349,  the  court  said:  "If  the 
defendant  wishes  to  urge  that  the 
offense  was  committed  in  another  coun- 
ty, his  remedy  is  not  by  a  motion  to 
quash,  or  in  arrest,  but  by  a  plea  in 
abatement  (equivalent  to  a  motion  to 
remove  in  a  civil  action)." 

45.  Reynolds  v.  United  States,  08 
U.  S.   145,  25  L.  ed.  244. 

46.  Ala. — McConieo  v.  State,  49  Ala. 
6.  Mass. — Com.  v.  Hayden,  163  Mass. 
453,  40  N.  E.  846,  47  Am.  St.  Rep. 
468,  28  L.  R.  A.  318;  Com.  v.  Mash,  7 
Met.  472.  N.  Y.— People  V.  Weed,  29 
Hun  628,  1  N.  Y.  Crim.  349;  People  v. 
Meyer,  8  N.  Y.  St.  256.  N.  C— State 
v.  Robbins,  28  N.  C.  23,  44  Am.  Dec. 
64.  Tex.— Medrano  v.  State,  32  Tex. 
Crim.  214,  22  S.  W.  684,  40  Am.  St. 
Rep.  775;  Watson  v.  State,  13  Tex. 
App.   76. 

47.  Ark.— Scoggins  V.  State,  32  Ark. 
205.  Ga.— Dale  v.  State,  88  Ga.  552, 
15  S.  E.  287.  Pa. — Gise  v.  Com.,  81 
Pa.  428. 

48.  Gise  v.  Com.,  81  Pa.  428. 

49.  Dale  v.  State,  88  Ga.  552,  15  S. 
E.  287;  Com.  v.  McNerny,  10  Phila. 
(Pa.)   206,  31  Leg.  Int.  172. 

50.  State  v.  Sloan,  55  Iowa  217,  7 
N.  W.   516. 

51.  See  supra,  note  1. 

52.  Thompson  v.  State,  28  Ala.  12; 

vol.  rv 


Rex  v.  Woods,  6  Ont.  L.  R.  41,  2  Out. 
W.  R.  338. 

53.  Ala. — Thompson  v.  State,  28  Ala. 
12.  Minn. — State  v.  Armington,  25 
Minn.  29.  N.  Y.— People  v.  Chase,  27 
Hun  256.  Ohio.— Van  Eossen  v.  State, 
37  Ohio  St.  317,  41  Am.  St.  Rep.  507. 
Eng.— Rex  v.  Woods,  6  Ont.  L.  R.  41; 
Rex  v.  Brinkley,  14  Ont.'  L.  R.  434. 

54.  Com.  v.  Putnam,  1  Pick.  (Mass.) 
136;  Com.  v.  Hunt,  4  Cush.   (Mass.)  49. 

Restraining  order  is  without  effect 
outside  of  state  where  made.  Com.  v. 
Lane,  113  Mass.  458,  18  Am.  Rep.  509; 
Turpin  v.  Turpin  (Tenn.),  58  S.  W. 
763. 

55.  Honest  belief  in  a  divorce  or 
death  founded  upon  due  diligence  to 
ascertain  the  fact  was  held  a  defense 
in  Squire  v.  State,  46  Ind.  459  (di- 
vorce) ;  Welch  v .  State,  46  Tex.  Crim. 
528,  81  S.  W.  50  (death  of  former 
spouse).  See  Lesner  v.  State  (Ind.), 
95  N.   E.  239. 

Quaere  whether  honest  and  reason- 
able belief  in  the  death  of  former 
spouse  is  a  defense.  Reynolds  v.  State, 
58  Neb.  49,  78  N.  W.  483.  See  State 
v.  Trainer,  232  Mo.  240,  134  S.  W. 
528. 

In  Kentucky  the  defendant  cannot 
show  in  his  defense  that  he  believed 
his  former  wife  had  obtained  a  di- 
vorce from  him,  because  in  bigamy  the 
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6.  Advice  of  Counsel.  —  Advice  of  counsel  is  no  defense  in  a  prose- 
cution by  the  state  for  bigamy.66 

VI.  PRESUMPTIONS  AND  BURDEN  OF  PROOF.  —  While,  in 

accordance  with  the  general  rule  the  prosecution  must  prove  each  ele- 
ment of  the  crime  beyond  a  reasonable  doubt,67  this  burden  is  greatly 
relieved  by  the  presumptions,  that  the  prior  marriage  was  valid,58 
that  the  life  of  the  former  spouse  has  continued,59  and  that  the  mar- 
riage relation,  once  established,  continues.60  But  when  the  prosecution 
has  made  out  a  case  and  the  defendant  attempts  to  show  an  affirma- 
tive defense,  such  as  lack  of  mental  capacity  to  know  what  he  was 
doing  at  the  time  of  the  alleged  bigamous  marriage,61  or  that  the  first 
marriage  was  illegal  and  void,62  or  any  other  affirmative  defense,63 
he  must  establish  his  defense  to  the  satisfaction  of  the  jury,  but  not 
beyond  a  reasonable  doubt. 

VII.  TRIAL.  —  A.  Instructions.  —  It  is  the  duty  of  the  court 
to  instruct  the  jury  on  all  questions  of  law  arising  at  the  trial  under 
the  evidence.64 


felonious  intent  is  not  an  element  in 
the  crime.  Eogers  v.  Com.,  24  Ky. 
L.  Eep.  119,  68  S.  W.  14. 

56.  Staley  v.  State  (Neb.),  131  N. 
W.   1028. 

57.  Ala. — Parker  v.  State,  77  Ala. 
47,  54  Am.  Rep.  43.  la.— State  v.  Sloan, 
55  Iowa  217,  7  N.  W.  516.  La.— State 
v.  Cain,  106  La.  708,  31  So.  300.  Md. 
Fornshill  v.  Murray,  1  Bland  479,  18 
Am.  Dec.  344.  N.  Y. — Phelan's  Case, 
6  City  Hall  Rec.  91.  Tex.— Nickelson 
r.  State,  53  Tex.  Crim.  631,  111  S.  W. 
414.     Vt.  — State  v.  LaBore,  26  Vt.  765. 

See  further  2  Encyclopaedia  of  Evi- 
dence 416,  et  seq. 

58»  la. — State  v.  Nadal,  69  Iowa 
478,  29  N.  W.  451.  Mass.— Com.  v. 
Kenney,  120  Mass.  387.  Miss.— Gib- 
son v.  State,  38  Miss.  313.  N.  C— 
State  v.  Davis,  109  N.  C.  780,  14  S.  E. 
55. 

Common  law  marriage  not  presumed 
from  cohabitation  and  representations 
that  the  parties  are  married.  A  com- 
mon law  marriage  is  a  contract  which 
must  be  proved  like  any  other  contract, 
and  whether  the  evidence  proves  it  or 
not  is  a  question  for  the  jury.  Mc- 
Combs  v.  State,  50  Tex.  Crim.  490, 
99  S.  W.  1017,  123  Am.  St.  Rep.  855, 
9  L.  R.  A.  (N.  S.)  1036;  Stats  V.  Sher- 
wood, 68  Vt.  414,  35  Atl.  352. 

59.  Ala. — Parker  v.  State,  77  Ala. 
47,  54  Am.  Rep.  43.  Mass. — Com.  v. 
Caponi,  155  Mass.  534,  30  N.  E.  82. 
Tex. — Gorman  v.  State,  23  Tex.  646. 

A   contrary    rule    seems    to    be    sup- 


ported by  sound  reasoning  that  this  pre- 
sumption is  in  such  cases  always  met 
by  a  presumption  of  innocence  and 
one  presumption  neutralizes  the  other, 
and  we  have  left  a  question  of  fact  for 
the  jury  as  to  whether  the  former 
spouse  is  living.  People  v.  Feilen,  58 
Cal.  218,  41  Am.  Rep.  258;  Squire  V. 
State,   46   Ind.   459. 

60.  State  v.  Melton,  120  N.  C.  591, 
26  S.  E.  933;  Whalen  v.  State,  12  Ohio 
C.  C.  584. 

61.  State  v.  Davis,  109  N.  C.  780, 
14   S.   E.   55. 

62.  State  v.  Kniffen,  44  Wash.  485, 
87  Pac.  837,  120  Am.  St.  Rep.  1009. 

63.  Fletcher  v.  State,  169  Ind.  77, 
81  N.  E.  1083,  124  Am.  St.  Rep.  219; 
State  v.  Long,  103  N.  C.  670,  57  S.  E. 
349. 

64.  U.  S. — Reynolds  v.  United 
States,  98  U.  S.  145,  25  L.  ed.  244. 
Ala.— Eldridge  v.  State,  126  Ala.  63, 
28  So.  580.  Ga.— Mitchell  v.  State,  63 
Ga.  222.  Ky. — Com.  v.  Jackson,  11 
Bush  679,  21  Am.  Rep.  225.  Mass.— 
Com.  v.  Caponi,  155  Mass.  534,  30  N. 
E.  82.  Minn.— State  v.  Plym,  43  Minn. 
385,  45  N.  W.  848.  Miss.— Tayloe  v. 
State,  52  Miss.  84.  Mo.— State  v. 
Cooper,  103  Mo.  266,  15  S.  W.  327. 
N.  Y— 'People  v.  Corbett,  49  App.  Div. 
514,  63  N.  Y.  Supp.  460,  14  N.  Y. 
Crim.  532.  Tex. — Watson  v.  State,  13 
Tex.  App.  76. 

It  is  not  proper  to  instruct  the  jury 
that  there  was  no  evidence  that  the  for- 
mer wife  was  living,  when  there  were 
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B.  Arrest  of  Judgment.  —  It  is  no  ground  for  arrest  of  judgment 
that  the  name  of  the  former  wife  is  alleged  in  the  indictment  as  be- 
ing unknown.65 

VIII.  NEW  TRIAL.  —  A.  New  Evidence.  —  A  new  trial  will 
be  granted  for  newly  discovered  evidence  which  could  not  with  due 
diligence  have  been  produced  at  the  former  trial.66 

B.  Erroneous  Evidence  at  Former  Trial.  —  Incompetent  evidence 
introduced,  although  for  the  purpose  of  proving  a  fact  presumed,  is 
ground  for  new  trial.61 


facts  from  which  it  would  be  inferred 
that  she  was  living.  Eldridge  v.  State, 
supra. 

Where  the  instructions  to  the  jury 
were  such  that  in  any  view  they  must 
have  found  the  fact  of  one  valid  sub- 
sisting marriage  at  the  time  of  the 
unlawful  cohabitation  charged,  it  is 
no  ground  of  exception  that  the  jury 
were  erroneously  told  that  there  was 
evidence  from  which  they  might  find 
that  the  first  of  two  former  marriages 
had  been  cancelled  by  a  divorce.  State 
V.  Clark,  54  N.  H.  456. 

In  Reynolds  v.  United  States,  supra, 
the  following  instruction  was  held 
proper:  "I  think  it  not  improper,  in 
the  discharge  of  your  duties  in  this 
case,  that  you  should  consider  what  are 
to  be  the  consequences  to  the  innocent 
victims  of  this  delusion.  As  this  con- 
test goes  on,  they  multiply,  and  there 
are  pure-minded  women  and  there  are 
innocent  children, — innocent  in  a  sense 
even  beyond  the  degree  of  the  inno- 
cense  of  childhood  itself.  These  are 
to  be  the  sufferers;  and  as  jurors  fail 
to  do  their  duty,  and  as  these  cases 
come  up  in  the  Territory,  just  so  do 
these  victims  multiply  and  spread  them- 
selves over  the  land." 

In  Mitchell  v.  State,  supra,  where 
the  defense  was  that  the  defendant  was 
lawfully  married  to  the  alleged  big- 
amous wife,  as  he  was  living  with  her 
on  March  9,  1866,  when  the  act  legal- 
izing the  marriage  of  former  slaves  was 
passed,  it  was  held  that  an  instruc- 
tion compelling  the  defendant  to  show 
that  he  was  living  with  her  on  the 
"exact  day"  was  too  strict.  It  was 
also  held  in  this  case  that  an  instruc- 
tion which  might  lead  the  jury  to  be- 
lieve that  the  defendant  must  prove 
his  affirmative  defense  regardless  of 
the  case  made  out  by  the  prosecution 
was   erroneous. 

In  State  v.  Plym,  supra,  it  was  held 
that  the  erroneous  part  of  an  instruc- 
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tion  to  the  effect  that  the  jury  was 
justified  in  presuming  that  the  former 
spouse  was  alive  at  the  time  of  the  sec- 
ond marriage,  from  the  fact  that  she 
was  shown  to  have  been  alive  shortly 
before  it,  was  cured  by  the  further  in- 
struction to  the  effect  that  before  the 
defendant  can  be  convicted  they  must 
convinced  beyond  a  reasonable  doubt 
that  the  first  wife  was  living  at  the 
time   of  the  second  marriage. 

In  State  v.  Cooper,  103  Mo.  266,  15 
S.  W.  327,  where  the  issue  was  whether 
the  defendant  had  contracted  a  com- 
mon-law marriage,  it  was  held  that 
the  court  must  instruct  the  jury  as  to 
what  facts  would  establish  a  common- 
law  marriage. 

In  Watson  v.  State,  13  Tex.  App.  76, 
it  was  held  that  "proper  case"  is  a 
question  of  fact  for  the  jury  and 
should  not  be  defined  as  a  matter  of 
law. 

65.  It  is  no  ground  for  motion  in 
arrest  of  judgment  that  the  bill  of  in- 
dictment charges  that  the  defendant 
intermarried  with  one  Mattie  E.  Gerr, 
he   then   having   a   lawful   wife   living, 

to  wit,  " Nelms,"  whose  name 

was  not  known  to  the  grand  jurors. 
Nelms  v.  State,  84  Ga.  466,  10  S.  E. 
1087,  20  Am.  St.  Eep.  377. 

66.  In  Dale  v.  State,  88  Ga.  552,  15 
S.  E.  287,  the  defense  was  an  alibi  at 
the  time  and  place  of  the  alleged  first 
marriage.  After  conviction  the  defend- 
ant produced  two  affidavits  stating  that 
affiants  knew  the  person  well  who  was 
alleged  to  be  the  defendant,  but  that 
while  there  was  marked  resemblance 
the  person  who  entered  into  the  al- 
leged first  marriage  was  not  the  de- 
fendant. The  new  evidence  was  held 
not  cumulative  and  ground  for  a  new 
trial. 

67.  In  Reynolds  v.  State,  58  Neb.  49, 
78  N.  W.  483,  the  evidence  introduced 
was  to  show  that  the  parties  to  the 
alleged  prior  marriage  were  qualified  to 
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C.  Misconduct  at  Trial.  —  Where  the  rights  of  the  defendant 
have  been  interfered  with  at  the  trial  to  his  prejudice,  a  new  trial 
will  be  granted  because  of  the  misconduct.68 


marry.  Although  this  fact  was  pre- 
sumed, still  as  the  evidence  was  incom- 
petent, the  error  was  held  ground  for 
new  trial. 

68.  In  Eobinson  v.  State,  6  Ga.  App. 
696,  65  S.  E.  792,  the  defendant  was 
disconcerted  while  making  his  state- 
ment to  the  jury  by  his  former  wife 
placing  her  chair  between  him  and  the 
jury  and  remaining  there  for  two 
minutes  until  directed  by  the  court  to 
move  away,  and  again  by  the  same 
person  laughing  out  loud  in  a  contra- 
dictory manner,  and  again  when  the 
defendant  was  closing  his  statement  to 
the  jury  and  stating  his  intentions  to 
them,  the  prosecutor,  the  second  wife's 
father,  in  an  angry  tone  exclaimed, 
"You  will  never  do  it  sir!"  A  new 
trial  was  granted.  The  court  said:  "It 
is  urged,  however,  that  since  it  ap- 
pears that  the  trial  judge  admonished 
these  parties  by  telling  them  not  to  re- 
peat the  conduct,  and  by  causing  the 
first  wife  to  remove  her  chair  after 
she  had  remained  there  two  minutes, 
this  court  should  not  grant  a  new  trial; 
especially  since  the  defendant's  attor- 
neys did  not  move  for  a  mistrial,  and 
did  not  request  the  judge  to  caution 
the  jury  to  disregard  the  incident.  It 
is  true  that  ordinarily  counsel  must 
make  timely  objection  to  the  miscon- 
duct, and  not  lie  idly  by  and  then  make 
post  mortem  attempts  to  get  another 
trial.  And  a  new  trial  is  not  granted 
solely  on  this  ground;  but  sometimes 
requests  from  counsel  are  unnecessary, 
and  the  judge,  who  is  the  arbiter  fair 
and  impartial  between  the  state  and 
the  accused,  and  who  above  all  others 


should  know  the  law  and  know  when 
the  defendant's  rights  have  been  in- 
fringed, and  should  know  what  is  neces- 
sary to  repair  the  damage  done,  ought 
of  his  own  motion  to  interfere  and 
take  vigorous  action." 

Witness  Under  Rule. — In  De  Luce- 
nay  v.  State  (Tex.  Crim.),  68  S.  W. 
796,  no  error  was  found  where  the 
court  refused  to  require  a  witness  un- 
der the  rule  to  be  kept  separate  and 
apart  from  her  brother,  where  it  did 
not  appear  that  the  brother  had 
spoken  to  the  witness,  where  witness 
had  been  fully  instructed  as  to  the 
rule,  where  it  did  not  appear  that  wit- 
ness had  been  intimidated  by  her 
brother,  and  where  counsel  had  the 
privilege  of  freely  talking  with  her 
and   she  promised   to  observe   the   rule. 

Unskilfulness  or  negligence  of  defend- 
ant's attorneys  is  no  ground  for  new 
trial  where  no  actual  prejudice  is 
clearly  shown.  In  Nickelson  v.  State, 
53  Tex.  Crim.  631,  111  S.  W.  414,  the 
court  said:  "It  may  be  that  counsel 
for  appellant  were  negligent.  It  is 
more  likely,  if  the  facts  stated  are  to 
be  believed,  that  they  were  unskilful 
and  inapt  in  the  management  of  his 
case;  but  we  are  not  prepared  to  hold 
that  where  no  application  for  continu- 
ance was  made,  and  where  the  parties 
voluntarily  and  without  protest  and 
with  full  knowledge  of  the  facts,  made 
no  effort  to  procure  a  continuance,  but 
announced  ready  for  trial,  and  sub- 
mitted the  case  to  the  jury  with  no 
suggestion  of  the  importance  of  the 
missing  testimony,  in  such  case  a  re- 
i  hearing  should  have  been   granted." 
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I.  BILLS.  —  A.  Classification.  —  Bills  in  equity  are  classified  as 
original  bills,  and  bills  not  original.  Original  bills  are  bills  praying 
relief  and  bills  not  praying  relief.  Original  bills  praying  relief  are 
bills  of  interpleader,  certiorari  bills,  and  bills  to  establish  some  right 
against  the  defendant.  Original  bills  not  praying  relief  are  bills  of 
discovery,  bills  to  perpetuate  testimony,  and  bills  to  examine  witnesses 
de  bene  esse.  Bills  not  original  are,  in  general,  supplemental  bills  and 
bills  in  the  nature  of  supplemental  bills,  bills  of  revivor  and  bills  in  the 
nature  of  bills  of  revivor,  bills  of  revivor  and  supplement,  cross-bills, 
bills  of  review  and  bills  in  the  nature  of  review,  bills  to  impeach  decree 
for  fraud,  bills  to  suspend  or  avoid  the  operation  of  decrees,  and  bills 
to  carry  decrees  into  effect.  For  a  discussion  of  these  various  bills  the 
reader  is  referred  to  specific  titles. 

B.  General  Nature  and  Form.  —  A  formal  original  bill  in  chan- 
cery is  not  only  a  statement  of  the  plaintiff's  cause  of  action,  but  an 
examination  of  the  defendant  to  obtain  discovery  of  the  matters  stated 
and  charged  in  the  bill.1  This  discovery  may  be  required  either  because 
the  plaintiff  cannot  prove  such  facts  or  part  of  them  in  any  other  way, 
or  in  aid  of  other  proofs,  or  to  avoid  the  expense  of  making  other 
proof.2 

A  formal  bill  contains  nine  parts:  The  address  or  direction,  the 
introduction  or  parties,  the  stating  part  or  narrative  part  or  premises, 
the  confederacy  part  or  clause,  the  charging  part  or  pretenses  and 
charges,  the  jurisdiction  clause,  the  interrogating  part,  the  prayer  for 
relief,  and  the  prayer  for  process.3    The  stating  part  and  the  prayer 


1.  Hopkins  v.  Medley,  97  111.  402. 
See  Fraser  v.  Fraser,  77  N.  J.  Eq.  205, 
75  Atl.  979  (for  the  distinction  between 
a  bill  and  a  petition),  and  infra,  I, 
H,  J. 

2.  Mitf.  Ch.  PI.  (Jeremy's  ed.)  *307. 


3.  The  division  of  a  bill  into  nine 
parts  is  criticized  by  Lube  as  illogical. 
He  declares  that  every  bill  contains,  in 
substance,  but  the  four  following  parts: 

"1st.  The  circumstantial  statement 
of   the   relation,   including   the   induce- 
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for  relief  are  the  really  essential  parts  of  a  bill.4  Some  of  the  other 
parts,  and  particularly  the  confederacy  clause,  the  charging  part,  the 
jurisdiction  clause  and  the  interrogating  part  may  be  omitted  at  the 
option  of  the  pleader  as  will  be  pointed  out  more  particularly  herein- 
after.5 

C.  Caption.  —  In  the  absence  of  local  statutes  or  court  rules,6  a 
formal  caption  to  a  bill  in  equity  is  not  required  ;7  and,  in  the  absence 
of  such  statutes  and  rules,  at  least,  a  caption  cannot  be  referred  to  for 
the  purpose  of  curing  defects  in  the  bill.8 


ment  or  introductory  part.  2nd.  The 
incidents  which  produced  the  grievance 
complained  of,  including  the  requests 
made  to  the  defendant,  and  his  refusal. 
3rd.  The  statement  of  such  collateral 
circumstances,  if  necessary,  by  way  of 
charge,  as  may  compel  the  defendant 
to  acknowledge  the  grievance,  or  which 
may  anticipate  and  controvert  his  de- 
fense. 4th.  And,  lastly,  by  reason  of 
the  foregoing  complaint,  and  for  want 
of  adequate  remedy  at  common  law,  it 
concludes  with  a  petition  for  the  sub- 
poena, to  the  end  that  the  defendant 
may  answer  the  premises,  and  the  court 
decree  relief."  Lube,  §166. 

For  conrnlete  forms  of  bills,  see:  111. 
Sloane  V.  Wells,  141  111.  502,  30  N.  E. 
1042;  McDonald  v.  White,  130  111.  493, 
22  N.  E.  599.  Me.— Grant  v.  Bradstreet, 
87  Me.  583,  33  Atl.  165.  N.  H.-Fales 
V.  Currier,  55  N.  H.  392;  Bradford 
v.  Bradford,  54  N.  H.  463;  Hale  v.  Ev- 
erett, 53  N.  H.  9,  12,  16  Am.  Eep.  82. 

4.  See  Comstock  v.  Herrin,  45  Fed. 
660. 

5.  See  particularly  court  rules  and 
statutes  of  Alabama,  Delaware,  Florida, 
Maine,  Maryland,  Mississippi,  New 
Hampshire,  Pennsylvania,  Ehode  Island 
and  Vermont  and  of  the  District  of 
Columbia  and  the  United  States  Equity 
Rule  21. 

United  States  Equity  Eule  21  is  as 
follows:  "The  plaintiff,  in  his  bill, 
shall  be  at  liberty  to  omit,  at  his  op- 
tion, the  part  which  is  usually  called 
the  common  confederacy  clause  of  the 
bill,  averring  a  confederacy  between 
the  defendants  to  injure  or  defraud  the 
plaintiff;  also  what  is  commonly  called 
the  charging  part  of  the  bill,  setting 
forth  the  matters  or  excuses  which  the 
defendant  is  supposed  to  intend  to  set 
up  by  way  of  defense  to  the  bill;  also 
what  is  commonly  called  the  jurisdic- 
tion clause  of  the  bill,  that  the  acts 
complained  of  are  contrary  to  equity, 
and  that  the  defendant  is  without  any 
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remedy  at  law;  and  the  bill  shall  not 
be  demurrable  therefor.  And  the 
plaintiff  may,  in  the  narrative  or  stat- 
ing part  of  his  bill,  state  and  avoid,  by 
counter-averments,  at  his  option,  any 
matter  or  thing  which  he  supposes  will 
be  insisted  upon  by  the  defendant  by 
way  of  defense  or  excuse  to  the  case 
made  by  the  plaintiff  for  relief.  The 
prayer  of  the  bill  shall  ask  the  special 
relief  to  which  the  plaintiff  supposes 
himself  entitled,  and,  also,  shall  con- 
tain a  prayer  for  general  relief;  and 
if  an  injunction,  or  a  writ  of  ne  exeat 
regno,  or  any  other  special  order,  pend- 
ing the  suit,  is  required,  it  shall  also 
be  specially  asked  for." 

6.  Under  the  Pennsylvania  court 
rules,  the  form  of  caption  and  address 
is  as  follows: 

In    the    Court    of 


plaintiff, 


against 
— ,  defendant. 


,  No.  , 

for      the     

and   County    of— 

,  of 

Term,   18—.     No. 


Sitting    in    Chan- 
J  eery. 

To  the  Honorable  Judges  of  the  said 
Court: 

Under   the   Tennessee   code,   the   cap- 
tion is  as  follows: 

To  the  Honorable  ,  chan- 
cellor of  the  chancery  divis- 
ion, holding  chancer  court  at 
,  a  citizen  of 


and 


County, 


County) 

Complainant.     ) 

v.  ) 

,    citizens    of) 

) 

Defendants.     ) 
Tenn.  Code,  §6123. 

7.  If  the  names  of  the  parties  ap- 
pear in  the  body  of  the  bill,  the  cap- 
tion mav  be  blank.  McKissack  v.  Voor- 
hees,  119  Ala.  101,  24  So.  523. 

8.  U.  S. — Jackson  v.  Ashton,  8  Pet. 
148,  8  L.  ed.  898,  Citizenship.     D.  C— 
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D.  Address.  —  The  first  formal  part  of  a  bill  in  equity  is  the  ad- 
dress or  direction  to  the  judge  or  judges  of  the  court,  or  to  the  court, 
in  which  the  bill  is  filed.  The  form  of  this  address  is  varied  according 
to  local  practice.9  A  bill  in  the  English  chancery  was  addressed  to 
the  Lord  Chancellor  or  other  person  having,  for  the  time  being,  the 
custody  of  the  great  seal.10  In  the  circuit  courts  of  the  United  States,, 
the  proper  address  is  "To  the  judges  of  the  circuit  court  of  the  United 
States  for  the  district  of .""  The  address  is  either  dispensed  with, 


Spalding  v.  Dodge,  6  Mackey  2S9.  N. 
C— Edney  v.  King,  39  N.  C.  465. 

In  a  suit  against  a  defendant  as  ex- 
ecutor, the  caption  need  not  set  forth 
defendant's  official  character,  if  it  is 
stated  in  the  body  of  the  bill.  Spen- 
cer v.  Goodlett,  104  Tenn.  648,  58 
S.  W.  322. 

In  Tennessee,  where  the  residence  of 
the  parties  is  given  in  the  caption  pre- 
scribed by  statute,  it  need  not  be  re- 
peated in  the  body  of  the  bill.  Grubbs 
v.  Colter,  7  Baxt.  (Tenn.)  432;  Walker 
v.    Cottrell,   6   Baxt.    (Tenn.)    257,   271. 

9.  See  court  rules  and  statutes  of 
Alabama,  Florida,  Maine,  Maryland, 
Michigan,  Mississippi,  New  Hampshire, 
Pennsylvania,  Tennessee,  Vermont  and 
District  of  Columbia. 

The  following  forms  of  address  that 
have  been,  or  now  are,  in  use  are 
given,  for  the  most  part,  on  the  au- 
thority of  Daniel's  Chancery  Pleading 
and  Practice  (6  Am.  ed.)  and  Story's 
Equity   Pleading    (10th    ed.) : 

Massachusetts  and  Maine:  To  the 
Honorable,  the  Justices  of  the  Supreme 
Judicial   Court,   next   to   be   holden    (or 

now   sitting)    at   ,   within   and 

for  the  county  of ,  and  common- 
wealth of  Massachusetts  (or  state  of 
Maine),   etc.,   or   thus: 

To  the  Honorable  the  Justices  of  the 
Supreme  Judicial  Court,  sitting  in 
Equity. 

Or   thus: 

To  the  Justices  of  the  Supreme  Ju- 
dicial Court  within  and  for  the  County 
of  . 

New  Jersey:  To  the  Honorable  A. 
O.  Z.,  Esq.,  Chancellor  of  the  State  of 
New  Jersey. 

New  York:  To  the  Honorable  James 
Kent,  Chancellor  of  the  State  of  New 
York. 

Vermont:  To  the  Honorable  A.  B., 
Chancellor  of  tht  First  (or  second  or 
other)  Judicial  Circuit. 

Other  forms  are: 

Tennessee:    To    the   Honorable   John 


P.  Smith,  Chancellor  of  the  First  Chan- 
cery Division,  holding  the  Chancery 
Court  at  Dandridge. 

Gibson's  Suits  Chan.,  §186.  But  com- 
pare statutory  title,  supra. 

In  Illinois:  To  the  Honorable  Judges 
of  the  Circuit  Court  of  the  County  of 
in  the  State  of  Illinois, 


In  Chancery  sitting: 

Mississippi:    To   the   Chancery   Court 

of  the  County  of  ,  ,  a 

citizen    of    in    said     County, 


and 


in  said  County,  de- 


complainant,  v. 

citizens  of 

fendants.     Miss.   Code 

New     Hampshire:     To     the     Circuit 

Court  H ,  ss.    N.  H.  Court  rules, 

56  N.  H.  612. 

For  forms  of  address,  see:  Fla.— 
Ponder  v  Mosely,  2  Fla.  207,  221,  48 
Am.  Dec.  194.  Me.— Grant  v.  Brad- 
street,  87  Me.  583,  33  Atl.  165.  Md. 
Dulany  v.  Jennings,  1  Har.  &  M.  92. 
W.  Va. — Amiss  v.  McGinniss,  12  W.  Va. 
371,  376;  Davis  v.  Landcraft,  10  W.  Va. 
718,  722;  Jones  v.  Patton,  10  W.  Va. 
653;  Chesapeake  &  O.  K.  Co.  v.  Patton, 
5  W.  Va.  234. 

See  also  cases  in  note  3,  supra. 

10.  Daniel's  Ch.  PI.  &  Pr.  (6  Am. 
ed.)  357. 

Daniel's  Chancery  Pleading  and  Prac- 
tice (6  Am.  ed.)  gives  the  following 
forms: 

"To  the  Eight  Honorable  Frederic, 
Baron  Chelmsford,  of  Chelmsford,  in 
the  County  of  Essex,  Lord  High  Chan- 
cellor of  Great  Britain." 

Where  the  chancellor  or  person  hold- 
ing the  seal  is  a  party: 

"To  the  King's  Most  Excellent 
Majesty,  in  his  High  Court  of  Chan- 
cery." 

The  terms  of  the  address  were  "al- 
ways prescribed  by  the  court  upon  ev- 
ery change  of  the  custody  of  the  seal, 
or  alteration  in  the  style  of  the  person 
to  whom  it  was  committed."  Mitf. 
Ch.  PI.  (Jeremy's  ed.)      *42". 

11.  United     States     Eq.     Rule     20; 
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or  its  use  is  made  optional,  in  some  jurisdictions.12 

E  Introduction.  —  The  second  formal  part  of  a  bill  is  the  intro- 
duction, sometimes  called  the  parties.13  It  should  state  the  names, 
descriptions  and  places  of  abode  of  the  plaintiff s  or  complainants  (some- 
times called  orators  or  oratrixes)  and  the  character  in  which  they  sue, 
if  they  sue  in  a  representative  character.14  It  may  contain  the  names 
and  descriptions  of  the  defendants,  but  it  was  more  common,  formerly, 


Spalding  v.  Dodge,  6  Maekey   (D.  C.) 
289. 

A  bill  is  sufficiently,  but  informally, 
addressed  to  "the  Circuit  Court"  "in 
chancery  sitting."  Sterrick  v.  Pugs- 
ley,  1  Flip.  350,  22  Fed.  Cas.  No.  13,- 
379. 

12.  Massachusetts  Act,  1883,  ch.  223, 
§10. 

13.  The  English  form  of  introduc- 
tion was:  Humbly  complaining,  showeth 
unto  your  Lordship,  your  orator,  Sam- 
uel Dickinson  of  Babington,  in  the 
County  of  Essex.  Barton  Suit  Eq. 

The  form  in  the  United  States  courts 

is: 

"A.   B.,   of   ,   and   a   citizen 

of  the  state  of ,  brings  this  his 

bill   against   C.  D.   of   ,   and   a 

citizen  of  the  state  of  ,  and  E. 

j\    0f   }   and   a   citizen   of   the 


state    of 


And      thereupon 


your  orator   complains   and   says,   that, 
etc."     United  States  Eq.  Eule  20. 

For  other  prescribed  forms,  see  court 
rules  of  Maine,  New  Hampshire,  Ver- 
mont and  District  of  Columbia. 

For  various  precedents,  not  neces- 
sarily adjudicated,  see:  HI.— Sloane  v. 
Wells,  141  111.  502,  30  N.  E.  1042; 
McDonald  v.  White,  130  111.  493,  22  N. 
E.  599.  Me. — Grant  v.  Bradstreet,  87 
Me.  583,  33  Atl.  165  (against  adminis- 
trator) ;  Baxter  v.  Moser,  77  Me.  466, 
1  Atl.  350  (against  corporation).  Md. 
Dulany  v.  Jennings,  1  Har.  &  M.  92. 
N.  H—  Fales  v.  Currier,  55  N.  H.  392 
(several  complainants);  Bradford  v. 
Bradford,  54  N.  H.  463  (one  complain- 
ant); Hale  v.  Everett,  53  N.  H.  9,  12, 
16  Am.  Bep.  82  (several  complainants 
and  defendants);  Sugar  Kiver  Bank  v. 
Fairbank,  49  N.  H.  131  (by  corpora- 
tion). Va.— Cole  v.  Cole,  28  Gratt.  365, 
370,  by  next  friend  of  lunatic.  W.  Va. 
Davis  v.  Landcraft,  10  W.  Va.  718,  722; 
Jones  v.  Patton,  10  W.  Va.  653  (by 
administrator  with  will  annexed). 

For  precedents  of  informations  by 
the  United  States  by  the  attorney  gen- 
eral,  proper   and  improper,  see,  Attor- 

Vol.  IV 


ney  General  v.  Bumford  Chemical 
Works,  32  Fed.  608;  United  States  v. 
Mullan,  10  Fed.  785,  792. 

14.  "In  the  second  place  are  con- 
tained the  names  of  the  parties  com- 
plainants, and  their  descriptions,  in 
which  their  abode  is  particularly  re- 
quired to  be  set  forth,  that  the  court, 
and  the  parties  defendants  to  the  bill, 
may  know  where  to  resort  to  compel 
obedience  to  any  order  or  process  of 
the  court,  and  particularly  for  payment 
of  any  costs  which  may  be  awarded 
against  the  plaintiffs,  or  to  punish  any 
improper  conduct  in  the  course  of  the 
suit."  Mitf.  Ch.  PI.  (Jeremy's  ed.) 
*42.  See  also  Danl.  Ch.  PI.  &  Pr.  *357; 
Howe  v.  Harvey,  8  Paige  (N.  Y.)  74. 
Ordinarily,  the  individual  names  of 
partners  should  be  given.  Brooks  V. 
Hartman,  1  Heisk.   (Tenn.)   36. 

A  bill  filed  by  a  woman  need  not 
show  whether  she  is  single  or  married. 
Paige  v.  Broadfoot,  100  Ala.  610,  13 
So.  426. 

Where  the  bill  is  filed  on  behalf  of 
an  infant  or  insane  person  by  a  next 
friend,  the  description  and  place  of 
abode  of  the  latter  should  be  given. 
Major  v.  Arnott,  2  Jur.  N.  S.  80. 

The  age  of  a  minor  plaintiff  suing  by 
next  friend  need  not  be  stated.  Stew- 
art V.  Chadwick,  8  Iowa  463. 

But  it  is  better  practice  to  state  it 
particularly.  Liddell  v.  Carson,  122 
Ala.  518,  26  So.  133. 

See  also  McKissick  v.  Voorhees,  119 
Ala.  101,  24  So.  523,  as  to  sufficiency 
of  allegations  of  the  age  of  plaintiff. 

As  to  sufficiency  of  descriptions,  see: 
Griffith  v.  Eicketts,  5  Hare  195,  67  Eng. 
Eeprint  884;  Sibbering  v.  Earl  of  Bal- 
carras,  1  De.  G.  &  S.  683,  12  Jur.  108, 
63   Eng.  Eeprint  1249. 

As  to  the  sufficiency  of  allegations 
of  corporate  existence,  generally,  see, 
Winnipiseogee  Lake  Co.  v.  Young,  40 
N.  H.  420;  German  Eeformed  Church 
v.  Von  Puechelstein,  27  N.  J.  Eq.  30. 
See  the  title  "Corporations." 
It  is  the  office   of  the   stating  part, 
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to  state  their  names  in  the  stating  part  of  the  bill.15  Statutes  and 
court  rules  sometimes  provide  that  the  names  and  places  of  abode  or 
residence  of  defendants  shall  be  stated  in  the  introduction.16 

In  the  United  States  courts  the  introductory  part  of  the  bill  must  eon- 
tain  the  names,  places  of  abode  and  citizenship  of  all  the  parties,  plain- 
tiffs and  defendants,  by  and  against  whom  the  bill  is  brought.17  Citizen- 
ship, as  well  as  domicil,  must  be  stated.  But  it  is  probably  sufficient, 
on  general  demurrer  that  such  citizenship  appears  in  the  stating  part.18 


and  not  of  the  introduction,  to  set 
forth  the  relation  of  the  parties  to  the 
matters  in  controversy.  Savannah  & 
M.  R.  Co.  v.  Lancaster,    62    Ala.    555. 

15.  Story  Eq.  PI.,  §26.  And  see 
infra,  F. 

16.  McCoy  v.  Boley,  21  Fla.  803 
(special  demurrer  remedy  for  defect) ; 
Keen  v.  Jordan,  13  Fla.  327.  Grubbs 
V.  Colter,  7  Baxt.  (Tenn.)  432.  See 
court  rules  and  statutes  of  Florida, 
Maine,  New  Hampshire,  Tennessee, 
Vermont,  West  Virginia  and  District 
of  Columbia. 

17.  United  States  Eq.  Rule  20. 

18.  F.  G.  Oxley  Stave  Co.  v.  Butler 
County,  166  U.  S.  648,  41  L.  ed.  1149, 
17  Sup.  Ct.  709;  Shaw  v.  Quincy  Min- 
ing Co.,  145  U.  S.  444,  36  L.  ed.  768, 
12  Sup.  Ct.  935;  Timmons  v.  Elytown 
Land  Co.,  139  IT.  S.  378,  35  L.  ed.  195, 
11  Sup.  Ct.  585;  Godfrey  v.  Terry,  97 
U.  S.  171,  24  L.  ed.  944;  Mason  v.  Rol- 
lins, 13  Wall.  (IT.  S.)  602,  20  L.  ed. 
527;  Harrison  v.  Nixon,  9  Pet.  (IT.  S.) 
483,  9  L.  ed.  201;  Allen  B.  Wrisley  Co. 
v.  George  E.  Bouse  Soap  Co.,  90  Fed.  5, 
32  C.  C.  A.  496,  62  IT.  S.  App.  240; 
Tug  River  Coal  &  Salt  Co.  v.  Brigel, 
67  Fed.  625,  14  C.  C.  A.  577;  Marks  v. 
Marks,  75  Fed.  321;  Pacific  Postal  Tel. 
Cable  Co.  v.  Irvine,  49  Fed.  113; 
Sharon  v.  Hill,  26  Fed.  337;  United 
States  v.  Pratt  Coal  and  Coke  Co.,  18 
Fed.  708;  Vose  v.  Philbrook,  2  Story 
335,  28  Fed.  Cas.  No.  17,010;  Merserole 
v.  Union  Paper  Collar  Co.,  6  Blatchf. 
356,  17  Fed.  Cas.  No.  9,488;  Manu- 
facturers' National  Bank  v.  Baack,  8 
Blatchf.  137,  16  Fed.  Cas.  No.  9,052; 
Bodge  v.  Perkins,  4  Mason  435,  7  Fed. 
Cas.  No.  3,954.  See  also  Jackson  v. 
Ashton,  8  Pet.  (U.  S.)  148,  8  L.  ed. 
898,   "of   Philadelphia,"  insufficient. 

Where  there  are  two  districts  in  a 
state,  the  bill  should  show  the  district 
in  which  a  party  resides.  Harvey  v. 
Richmond  &  M.  R.  Co.,  64  Fed.  19. 

After  answer,  a  bill  filed  by  a  co- 
partnership, as  such,  may  be  treated  as 


a  bill  filed  by  the  partners  individually 
to  give  the  court  jurisdiction,  where 
they  are  named  in  the  bill.  Fruit 
Cleaning  Co.  v.  Fresno  Home  Packing 
Co.,  94  Fed.  845. 

For  informal  allegations  of  citizen- 
ship held  sufficient,  see  Jones  v.  An- 
drews, 10  Wall.  (U.  S.)  327,  19  L.  ed. 
935;  Sharon  v.  Hill,  23  Fed.  353. 

Aliens. — The  bill  should  allege  that 
an  alien  party  is  "a  citizen  and  sub- 
ject of"  the  particular  foreign  state. 
Wilson  v.  City  Bank,  3  Sumn.  422,  30 
Fed.  Cas.  No.  17,797. 

An  averment  that  a  party  was  a  "cit- 
izen of  London,  England,"  was  held 
insufficient.  Stuart  v.  Easton,  156  U. 
S.  46,  15  Sup.  Ct.  268,  39  L.  ed.  341. 

While  an  allegation  that  complain- 
ants were  "all  of  Cognac,  France,  and 
citizens  of  the  Republic  of  France" 
was  held  sufficient.  Hennessy  v.  Rich- 
ardson Drug  Co.,  189  U.  S.  25,  23  Sup. 
Ct.  532,  47  L.  ed.  697. 

Corporations.  —  Where  the  jurisdic- 
tion of  the  court  is  dependent  on  the 
citizenship  of  the  parties,  it  is  not  suffi- 
cient to  allege  that  a  corporation  is  a 
"citizen"  of  a  particular  state  or  is 
"doing  business  in"  the  state;  but  it 
must  be  alleged  that  the  corporation 
was  created  by,  or  under,  the  laws  of 
a  state  of  which  the  adverse  party  is 
not  a  citizen.  Everhart  v.  Huntsville 
F.  College,  120  U.  S.  223;  7  Sup.  Ct. 
555,  30  L.  ed.  623;  Kansas  Pac.  Ry. 
Co.  v.  Atchison,  112  U.  S.  414,  5  Sup. 
Ct.  208,  28  L.  ed.  794;  Muller  v.  Dowe, 
94  U.  S.  444,  24  L.  ed.  207;  La  Fayette 
Insurance  Co.  v.  French,  18  How.  (U. 
S.)  404,  15  L.  ed.  451;  Tug  River  Coal 
&  Salt  Co.  v.  Brigel,  67  Fed.  625,  14 
C.  C.  A.  577,  31  U.  S.  App.  665;  Lowns- 
dale  v.  Grays  Harbor  Boom  Co.,  117 
Fed.  983. 

Compare,  Tonopah  Traction  Min.  Co. 
v.  Douglass,  123  Fed.  336,  wherein  an 
allegation  of  residence  only  was  held 
sufficient. 

Executors.— For  allegations  as  to  the 
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Parties  should  be  given  their  proper  names.io  but  unknown  heirs  or  own- 
ers may  sometimes  be  sued    as    such    in    the    manner    provided    by 

statute.20 

The  representative  character  in  which  a  party  sues  or  is  sued  should  be 
stated  in  the  introduction,21  but  it  is  sufficient  that  his  representative 
character  clearly  appears  in  the  body  of  the  bill.22 

If  the  jurisdiction  of  the  court  depends  on  the  abode  or  citizenship  of 
parties,  a  failure  to  state  such  abode  or  citizenship  renders  the  bill  de- 
murrable.23   Such  seems  to  be  the  effect  of  the  omission  in  some  juris- 


citizenship   of   executors,   see    Cooke  v. 
Seligman,  7  Fed.  263. 

For  allegation  as  to  residence,  see: 
McKissak  v.  Voorhees,  119  Ala.  101, 
24  So.  523. 

Unknown. — It  is,  of  course,  improper 
to  allege  that  the  citizenship  of  a  party 
is  unknown,  where  jurisdiction  is  de- 
pendent on  diverse  citizenship.  Tug 
Eiver  Coal  &  Salt  Co.  v.  Brigel,  67 
Fed.  625,  14  C.  C.  A.  577,  31  U.  S. 
App.  665;  Tracy  v.  Morel,  88  Fed.  801. 
See  also  Ex  parte  Richards,  117  Fed. 
658,  wherein  it  was  held  that  persons 
unnamed  could  not  be  made  defendants 
as  "confederates,  associates"  of  those 
named. 

Information  and  Belief. — An  allega- 
tion of  citizenship  on  information  and 
belief  is  insufficient.  Hambleton  v. 
Duham,  10  Sawy.  489,  22  Fed.  465; 
Wolff  v.  Archibald,  14  Fed.  369. 

Amendment. — An  allegation  defective 
in  form  only  may  be  amended.  Car- 
son v.  Dunham,  121  U.  S.  421,  7  Sup. 
Ct.  1030,  30  L.  ed.  992;  Glover  v. 
Shepperd,   11   Biss.   572,   15  Fed.   833. 

19.  It  has  been  said  to  be  improper 
to  make  a  defendant  a  party  by  a  fic- 
titious name.  Kentucky  Silver  Min. 
Co.  v.  Day,  2  Sawy.  468,  14  Fed.  Cas. 
No.   7,719. 

But  an  unnamed  child  was  sued  as 
the  child  of  the  parents,  naming  them. 
Eley  v.  Broughton,  2  Sim.  &  St.  188, 
57   Eng.   Reprint   317. 

Persons  sued  as  heirs  of  another 
should  be  named,  if  known.  111. — Wel- 
lington v.  Heermans,  110  111.  564;  Sey- 
mour v.  Edwards,  31  111.  App.  50.  Ky. 
Huston  v.  McClarty's  Heirs,  3  Litt. 
274.  N.  C. — Moore  v.  Anderson,  36  N. 
C.  411. 

20.  But  unknown  heirs  or  others 
may  be  made  defendants  in  the  man- 
ner prescribed  by  statute.  Fla. — Cobb 
V.  Hawsey,  56  Fla.  159,  47  So.  484.  111. 
Wellington  v.  Heermans,  110  111.  564; 
Kirkham    v.    Justice,    17    111.    107;    Pile 
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v.  McBratney,  15  111.  314.     Tenn. — Fer- 
riss  v.  Lewis,  2  Tenn.  Ch.  291. 

See  Seymour  v.  Edwards,  31  111.  App. 
50,  as  to  duty  of  plaintiff  to  make  in- 
quiry as  to  names  of  unknown  owners. 

21.  Pennington  v.  Hanby,  4  Munf. 
(Va.)  144.  See  court  rules  and  stat- 
utes of  Mississippi,  New  Hampshire  and 
Vermont. 

A  suit  by  an  infant  should  be  in  his 
name  by  his  guardian.  Stewart  V. 
Crabbin,    6    Munf.    (Va.)    280. 

A  suit  in  behalf  of  a  person  who 
has  been  adjudged  insane  should  be 
in  the  name  of  his  committee.  Bird 
v.   Bird,   21   Gratt.    (Va.)    712. 

Compare,  Cole  v.  Cole,  28  Gratt.  (Va.) 
365,   370. 

Where  one  person  sues  in  behalf  of 
a  number  of  persons  similarly  situated, 
the  facts  should  appear.  Winsor  v. 
Bailey,  55  N.  H.  218.  See  Cosby 's 
Heirs  V.  Wickliffe,  7  B.  Mon.  (Ky.) 
120,   as   to    amending   the   introduction. 

Where    the    suit    is    under    a    statute 
"which  itself  gives  that  force  and  di 
rection    to    the    bill,"    such    allegation 
may   be   unnecessary.      Irons   v.   Manu- 
facturers' Nat.  Bank,  17  Fed.  308. 

A  bill  filed  by  a  next  friend  should 
show  that  the  party  is  under  disability. 
West  v.  Reynolds,  35  Fla.  317,  17  So. 
740. 

22.  Danl.  Ch.  PI.  &  Pr.  (6  Am. 
ed.)  359;  Ransom  v.  Geer,  30  N.  J. 
Eq.   249. 

But  an  executor  should  not  stylo 
himself  "personal  representative"  of 
the  deceased.  Capehart  v.  Hale,  6  W. 
Va.  547. 

It  is  sufficient  that  the  fact  that  the 
beneficiaries  under  a  mortgage  are  so 
numerous  as  to  excuse  joining  them  as 
plaintiffs  in  an  action  to  foreclose  the 
mortgage  appears  in  the  body  of  the 
bill.  Willink  v.  Morris  Canal  and 
Banking  Co.,  4  N.  J.  Eq.  377. 

23.  Jackson  v.  Ashton,  8  Pet.  (U.  S.) 
148,  8  L.  ed.  898. 
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dictions  where  the  matter  is  not  jurisdictional.24  But  the  contrary  rule 
obtains  more  generally26  and  it  is  said  to  be  modern  practice  to  require 
a  plaintiff  who  does  not  state  his  place  of  abode  to  give  security  for 
costs.20  The  defect,  when  not  jurisdictional,  may  be  corrected  on 
motion.27 

Occupation.  —  A  bill  is  not  demurrable  because  it  does  not  state  the 
occupation  of  the  plaintiff.28 

Captions  as  Introduction. — In  some  jurisdictions,  under  court  rules 
and  statutes,  the  office  of  the  introduction  is  performed  wholly  or  partly 
by  a  caption.29 

F.  Stating  Part.  —  1.  General  Nature.  —  The  stating  part  or 
premises  is  the  third  part  in  formal  bill  in  equity.  It  is  the  substance 
of  the  bill.30  It  should  contain  a  plain,  succinct  and  complete  statement 
of  all  the  essential  or  operative  facts  which  constitute  plaintiff's  case.51 

Aid  From  Other  Parts  of  Bill.  —  It  has  been  frequently  said,  and  some- 
times held,  that  it  must,  or  should,  state  a  complete  case  without  refer- 
ence to,  or  aid  from,  other  parts  of  the  bill.32    It  would  seem,  however, 


And  it  is  probably  insufficient  that 
such  citizenship  is  shown  in  the  title 
or  caption  only.  Jackson  v.  Ashton,  8 
Pet.  (U.  S.)  148,  8  L.  ed.  898;  Sharon 
v.  Hill,  23  Fed.  353. 

Compare,  Jones  v.  Andrews,  10  Wall. 
(U.  S.)  327,  19  L.  ed.  935;  Grubbs  v. 
Colter,  7  Baxt.  (Tenn.)  432  (statutory 
captions). 

24.  Liddell  V.  Carson,  122  Ala.  518, 
26  So.  133;  Winnipissiogee  Lake  Co.  V. 
Young,  40  N.  H.  420;  Winnipissiogee 
Lake  Co.  v.  Worster,  29  N.  H.  433. 

25.  Wright  V.  Skinner,  136  Fed. 
694;  Harvey  v.  Eichmond  &  M.  B.  Co., 
64  Fed.  19. 

26.  Howe  v.  Harvey,  8  Paige  (N. 
Y.)  73;  Kerr  V.  Gillespie,  7  Beav.  269, 
49  Eng.  Eeprint,  1068;  Simpson  v.  Bur- 
ton, 1  Beav.  556,  48  Eng.  Eeprint  1056; 
Sandys  v.  Long,  2  M.  &  K.  487,  39 
Eng."  Eeprint  376;  Watts  V.  Kelly,  6 
Wkly.  Eep.  206. 

Compare,  Wild  v.  Murray,  18  Jur. 
892.   as   to  plaintiff  in   cross-bill. 

27.  Wright  v.  Skinner,  136  Fed.  694. 
Harvev  v.  Eichmond  &  M.  E.  Co.,  64 
Fed.  19. 

28.  Gove  v.  Pettis,  4  Sandf.  Ch.  (N. 
Y.)   403. 

29.  See  court  rules  and  statutes  of 
Maryland,  Massachusetts,  Mississippi, 
Pennsylvania  and  Tennessee. 

30.  Danl.  Ch.  PI.  &  Pr.  (6  Am. 
ed.)  *314;  Comstock  v.  Herron,  45  Fed. 
660. 

SI.    The    stating    part    concludes    as 


follows:  "And  your  orator  well  hoped, 
that  no  disputes  would  have  arisen, 
touching  the  said,  etc.,  etc.  (stating 
the  subject-matter),  but  that  the  said 
defendant  would  have  complied  with 
the  request  of  the  said  orator,  etc.,  as 
in  conscience  and  equity  he  ought  to 
have  done.  But,  now  so  it  is,  may  it 
please  your  lordship  (or  honors)  that 
the  said  defendant  combining  and  con- 
federating," etc. 

Such  evidence  only  as  will  tend  to 
support  the  averments  can  be  intro- 
duced. Maiden  &  Melrose  Gaslight  Co. 
v.  Chander   (Mass.),  95  N.  E.  791. 

32.  Ala. — Jacoby  v.  Fuhkhouser,  147 
Ala.  254,  40  So.  291  (prayer) ;  Savannah 

6  M.  E.  Co.  v.  Lancaster,  62  Ala.  555 
(introduction).  HI. — Barnard  v.  Cush- 
man,  35  111.  451.  Md.— Kunkel  v. 
Markell,  26  Md.  390.  Mass. — Stevens 
v.  Hayden,  129  Mass.  328;  Wright  v. 
Dame,  22  Pick.  55;  Hobart  v.  An- 
drews, 21  Pick.  526.  N.  H. — Eice  v. 
Merrimack  Hosiery  Co.,  56  N.  H.  114. 
N.  Y. — Mechanics'  Bank  v.  Levy  & 
Wolfe,  3  Paige  606,  interrogatories. 
N.  C. — Cowles  v.  Buchanan,  38  N.  C. 
374,  interrogatories.  Pa. — Thompson's 
Appeal,  126  Pa.  367,  17  Atl.  643.  S.  I. 
McCulla  v.  Beadleston,  17  E.  I.  20,  20 
Atl.   11.     Vt.— White  v.  Yaw  &  Gillet, 

7  Vt.  357.  Va. — Parker  v.  Carter,  4 
Munf.  273,  6  Am.  Dec.  513,  interroga- 
tories. Eng. — 'Flint  v.  Field,  2  Anstr. 
543  (charging  part);  Clayton  t>.  Win- 
chelsea,  3  Y.  &  Coll.  683  (interroga- 
tories). 
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that  any  material  fact  directly  alleged  or  charged  in  any  part  of  the 
bill  should  be  considered  in  passing  on  the  sufficiency  of  the  bill.33 

2.  Facts  To  Be  Stated.  —  a.  In  General.  —  Parties.  —  Where  the 
bill  does  not  contain  a  formal  introduction,  or  the  introduction  does 
not  give  the  names  of  all  the  parties,  their  names  should  be  stated  in  this 
part  of  the  bill.34 

Property  which  is  the  subject  of  the  litigation  should  be  described  with 
reasonable  certainty.38  The  right,  title,  interest  or  claim  of  the  plain- 
tiff to  the  property  or  matter  in  litigation  must  be  stated,  and  should 
be  stated  with  such  certainty  as  to  advise  defendant  of  the  nature 
thereof.86 


38.  Ala. — Savannah  &  M.  R.  Co.  v. 
Lancaster,  62  Ala.  555.  N.  J. — John- 
son v.  Helmstaedter,  30  N.  J.  Eq.  124; 
Korback  v.  Dorsheimer,  25  N.  J.  Eq. 
516.  N.  Y. — Thomas  v.  Austin,  4  Barb. 
£65.  Eng. — Houghton  V.  Beynolds,  2 
Hare  264,  7  Jur.  414,  67  Eng.  Keprint 
110;  Attorney-General  V.  Whorwood,  1 
Yes.  Sen.  534,  27  Eng.  Eeprint  1188; 
Gregory  v.  Molesworth,  3  Atk.  626, 
26  Eng.  Reprint  1160;  Duncalf  V.  Blake, 
1  Afk.  52,  26  Eng.  Reprint  35. 

See  also  Cowles  v.  Buchanan,  38  N. 
C.  374.  | 

34.  U.  S. — Ex  parte  Richards,  117 
Fed.  658;  Barth  v.  Makeever,  4  Biss. 
206,  2  Fed.  Cas.  No.  1069.  Ala— Whit- 
aker  V.  Degraffenreid,  6  Ala.  303.  111. 
Rabberman  v.  Hause,  89  111.  209,  a  case 
of  misnomer.  Ky. — Letcher  v.  Schroe-  , 
der,  5  J.  J.  Marsh.  513.  Mich.— Einer-  ; 
son  v.  Walker  Township,  63  Mich.  483, 
30  N.  W.  92.  N.  Y. — Elmendorf  I?, 
Delancey,  Hopk.  Ch.  555.  N.  C— Hoyle 
v.  Moore,  39  N.  G.  175.  W.  Va.— Cook 
v.  Dorsey,  38  W.  Va.  196,  18  S.  E. 
468;  McKay  v.  McKay,  28  W.  Va.  514; 
Chapman  v.  Pittsburgh  &  S.  R.  Co., 
18  W.  Va.  184;  Houston  v.  McCluney,  8 
W.  Va.  135. 

See  also  Cleveland  v.  Pollard,  37  Ala. 
556,  holding  mistake  in  middle  initial 
of  name  immaterial. 

35.  Jones  v.  Minogue,  29  Ark.  637; 
Babcock  v.  Thompson,  3  Pick.  (Mass.) 
446,  15  Am.  Dec.  235. 

36.  U.  S. — United  States  v.  San  Ja- 
cinto Tin  Co.,  125  U.  S.  273,  8  Sup.  Ct. 
850,  31  L.  ed.  747;  McCoy  v.  Nelson, 
121  U.  S.  484,  7  Sup.  Ct.  1000,  30  L. 
ed.  1017;  Selz  v.  Unna,  6  Wall.  327, 
334,  18  L.  ed.  799;  Young  v.  Mercantile 
Trust  Co.,  145  Fed.  39,  75  C.  C.  A. 
264;  Bent  v.  Hall,  119  Fed.  342,  56  C. 
C.  A.  246;  Post  V.  Beacon  Vaccuum 
Pump  &  Elec.  Co.,  84  Fed.  371,  28  C. 
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C.  A.  431;  Bishop  v.  York,  124  Fed.  959; 
Savage  v.  Worsham,  104  Fed.  18;  Tay- 
lor v.  Holmes,   14  Fed.  499;   Pelham   v. 
Edelmeyer,    21    Blatchf.    188,    15    Fed. 
262.      Ala. — Richards    v.     Richards,     98 
Ala.  599,  12  So.  817;  Walthall's  Exrs.  V. 
Rives,    34    Ala.    91;    Flanagan   v.    State 
Bank,    32.  Ala.    508;    Cockrell    V.    Gur- 
ley,   26    Ala.    405;    Land   v.   Cowan,    19 
Ala.    297.      Ark. — Stillwell    V.    Adams, 
29   Ark.  346.     Fla. — West  v.  Reynolds, 
35  Fla.  317,  17  So.  740;  State  v.  Black 
River    Phosphate    Co.,    27    Fla.    276,    9 
So.    205;    Bridger   v.   Thrasher,   22   Fla. 
383.      Ga. — Carver    Cotton    Gin    Co.    v. 
Barrett,  66   Ga.   526;   Davenport   V.  Al- 
ston,    14     Ga.     271.      111. — Barnard     v. 
Cushman,  35  111.  451;  Droulard  V.  Bax- 
ter, 2  111.  191;  Ashmore  v.  Skene  Lead 
!  Co.,  150  111.  App.  381.     Ind. — Jones  v. 
'  Myers,   7    Blackf.   340.     la.— Dinwiddie 
\v.   Roberts,   1   G.    Gr.   363.     Ky.— Bow- 
man v.  Elston,  2  T.  B.  Mon.  133;  Clark 
v.   Bell,  2  B.  Mon.   1.     Me. — Kennebec 
&  P.  R.  Co.  v.  Portland   &  K.  R.   Co., 
54  Me.  lH.     Md. — Grand  United  Order 
l«.    Merklin,    65    Md.    579,    5    Atl.    544; 
Kunkel   v.   Merkell,   26   Md.   390;    Hay- 
ward     V.    Carroll,    4     Har.    &     J.    518. 
Mass. — Seabury  v.  Metropolitan  R.  Co., 
115    Mass.    53;    Rogers   v.    Ward,   8    Al- 
len  387,   85   Am.   Dec.   710;    Hubbell  v. 
Warren,    8     Allen    173;     Hartshorn     v. 
South    Reading,   3   Allen   501;    Pease   v. 
Pease,    8    Met.    395.      Mich.— Stille    v. 
Hesse,    112   Mich.   678,   71    N.    W.   513; 
Emerson  v.  Walker  Twp.,  63  Mich.  483, 
30   N.   W.   92;   Stoddard  v.  McLane,   56 
Mich.    11,   22   N.   W.    95    (purchaser   at 
execution      sale).        Miss. — Walker      v. 
Williams,  30  Miss.   165;   Green  v.  Han- 
kinson's    Admr.,    Walk.    487.      N.    H.— 
Rice  v.  Merrimack   Hosiery  Co.,  56  N. 
H.    114.      N.    J. — Brokaw    v.    Brokaw's 
Exrs.,    41     N.    J.    Eq.    215,    4    Atl    66; 
Phillips  V.  Schooley,  27  N.  J.  Eq.  410; 
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The  happening  or  performance  of  conditions  precedent  must  be  alleged." 
So  must  the  making  of  tenders  and  of  such  offers  to  do  equity  as  must 
precede  the  filing  of  the  bill.38 

The  injury  to  plaintiff  suffered  or  impending  must  be  set  forth.80 

The  right,  title,  interest  or  claim  jf  the  defendant  in  or  to  the  subject 


Rorback  v.  Dorsheimer,  25  N.  J.  Eq. 
516;  Chapman  v.  Hunt,  14  N.  J.  Eq. 
149;  Kearney  v.  Andrews,  10  N.  J.  Eq. 
70.  N.  Y.— Cruger  v.  Halliday,  11 
Paige  314,  3  Edw.  Ch.  565;  Wiggin  V. 
New  York,  9  Paige  16;  Wood  v.  Genet, 
8  Paige  137;  Long  v.  Majestre,  1  Johns. 
Ch.  305;  Wilkes  v.  Wilkes,  4  Edw.  Ch. 
630.  N.  C— Edney  V.  King,  39  N.  C. 
465;  Humphreys  v.  Tate,  39  N.  C.  220; 
Anonymous,  3  N.  C.  541.  Ohio. — Ma- 
toon  v.  Clapp,  8  Ohio  248.  Pa. — Kase 
V.  Burnham,  206  Pa.  330,  55  Atl.  1028; 
Cope  v.  Hastings,  183  Pa.  300,  38  Atl. 
717.  R.  I.— Wilson  v.  Wilson,  25  R.  I. 
446,  56  Atl.  773.  Tenn.— Peters  v. 
Neely,  16  Lea  275.  Vt. — Sanborn  v. 
Kittredge,  20  Vt.  632,  50  Am.  Dec.  58. 
Va  —  Keyser  v.  Eenner,  87  Va.  249,  12 
S.  E.  406;  Carter  v.  Carter,  82  Va.  624; 
Coffman  v.  Sangston,  21  Gratt.  263. 
W.  Va.— Barr  v.  Clayton,  29  W.  Va. 
256,  11  S.  E.  899;  Norris  v.  Lemen,  28 
W.  Va.  336;  Merchants'  Bank  v.  Jef- 
fries, 21  W.  Va.  504;  Vanbibber  v. 
Beirne,  6  W.  Va.  168.  Eng.— Hough- 
ton v.  Reynolds,  2  Hare  264,  266,  7  Jur. 
414,  67  Eng.  Rep.  110;  Neate  v.  Marl- 
borough, 3  Myl.  &  C.  407,  40  Eng.  Re- 
print 1983;  Walburn  v.  Ingilby,  1  Myl. 
&  K.  61,  39  Eng.  Reprint  604  (as  stock- 
holder) ;  Ryvers  v.  Ry vers,  3  Ves.  Jr. 
343,  30  Eng.  Reprint'  1044;  Cresset  V. 
Mitton,  1  Ves.  Jr.  449,  30  Eng.  Reprint 
431,  3  Bro.  C.  C.  481,  29  Eng.  Reprint 
655. 

See  Champlin  v.  Parish,  3  Edw.  Ch. 
(N.  Y.)  581  (that  trustees  under  a 
will  need  not  allege  proof  thereof) ; 
Wormald  v.  De  Lisle,  3  Beav.  18,  49 
Eng.  Reprint  8;  Gell  v.  Hay  ward,  1 
Vern.  312.  23  Eng.  Reprint  490.  And 
see  specific  titles  of  equity  jurisdic- 
tion. 

As  to  necessity  of  showing  title  or 
interest  in  all  the  plaintiffs,  see  Danl. 
Ch.  PI.  &  Pr.  (6  Am.  ed.)  315.  And  see 
the  title,  ••Parties." 

The  interest  must  be  shown  to  be  a 
present  interest.  IT.  S. — Krick  v.  Jan- 
Ben,  52  Fed.  823,  patent.  N.  Y. — Wig- 
gin  v.  New  York,  9  Paige  16.  Eng. — 
Noel  v.  Ward,  1  Mad.  322,  56  Eng.  Re- 


print 119;  Sackvill  v.  Aylesworth,  I 
Vern.  105,  23  Eng.  Reprint  346;  Clowes 
v.  Hilliard,  L.  R.  4  Ch.  D.  413. 

As  to  necessary  allegations  by  an 
executor  or  administrator,  see  Otto  V. 
Regina  Music  Box  Co.,  87  Fed.  510 
(that  the  issuance  of  letters  of  admin- 
istration must  be  alleged);  Black  V. 
Henry   C.   Allen   Co.,  42   Fed.   618. 

See  the  title  "Executors  and  Admin- 
istrators. ' ' 

For  sufficient  allegation  of  appoint- 
ment as  substituted  trustee,  see  Cruger 
v.  Halliday,  11  Paige  (N.  Y.)  314,  3 
Edw.  Ch.  565.  See  the  titles  "Copy- 
rights";  "Patents." 

37.  Ala. — Watkins  v.  Tuskaloosa  & 
N.  Mfg.  Co.,  33  Ala.  518,  performance 
of  contract.  Fla. — Sanderson  's  Admr.  v. 
Sanderson,  17  Fla.  820,  election  to  take 
child's  part  of  estate  instead  of  dower. 
Mich. — Curtis  V.  Goodenow,  24  Mich. 
18.  Miss. — George  v.  Solomon,  71  Miss. 
168,  14  So.  531. 

See  also  Rains  v.  Scott,  13  Ohio  107, 
that  particular  facts  of  tender  should 
be   pleaded. 

See  the  titles  "Conditions;"  "Con- 
tracts;" "Tender." 

38.  Oliver  v.  Palmer,  11  Gill  &  J. 
(Md.)  426. 

39.  U.  S.— Williams  v.  Hagood,  98 
U.  S.  72,  25  L.  ed.  51;  Linn  v.  Green, 
17  Fed.  407.  Ala.— Kelly's  Heirs  v. 
Allen,  34  Ala.  663;  Martin's  Heirs  V. 
Tenison,  26  Ala.  738.  Fla.— Willing- 
ham  v.  King,  23  Fla.  478,  2  So.  851. 
Ind. — Francis  v.  Porter,  7  Ind.  213; 
Jones  v.  Myers,  7  Blackf.  340.  Mass. — 
Hartshorn  v.  South  Reading,  3  Allen 
501,  public  nuisance.  Mich. — Stille  v. 
Hess,  112  Mich.  678,  71  N.  W.  513. 
N.  H. — Rice  v.  Merrimack  Hosiery  Co., 
56  N.  H.  114.  N.  J.— Kip  v.  Kip,  33 
N.  J.  Eq.  213;  Kearney  v.  Andrews,  10 
N.  J.  Eq.  70  (public  office).  W.  Va.— 
Merchants  xiank  v.  Jeffries,  21  W.  Va. 
504. 

See  also  Linn  v.  Green,  17  Fed.  407, 
that  slight  injury  is  sufficient  where 
fraud  is  charged. 
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of  the  litigation  or  his  liability  for  the  injury  complained  of  must  be 
clearly  stated.40 

In  short,  all  the  material  facts  showing  an  existing  cause  of  action  in 
favor  of  the  plaintiff  and  against  the  defendant  and  cognizable  in  a 
court  of  equity  should  be  alleged.41     For  it  is  a  general  rule  that  a 


40.  XT.  S. — McClanahan  v.  Davis,  8 
How.  170,  12  L.  ed.  1033;  Blair  v.  St. 
Louis,  H.  &  K.  E.  Co.,  27  Fed.  176 
(notice  of  equity).  Ala. — Sprague  v. 
Shields,  61  Ala.  428;  Whitaker  v.  De- 
greffenreid,  6  Ala.  303.  Ark.— Still- 
well  v.  Adams,  29  Ark.  346.  Conn. — 
Crane  v.  Deming,  7  Conn.  387;  Jerome 
V.  Jerome,  5  Conn.  352.  111. — Hill  V. 
Spencer,  196  111.  65,  63  N.  E.  614. 
Mich. — Emerson  v.  Walker  Twp.,  63 
Mich.  483,  30  N.  W.  92.  N.  J.— Scott 
v.  Gamble,  9  N.  J.  Eq.  218.  N.  C— 
Humphreys  v.  Tate,  39  N.  C.  220.  Va. 
Piper  v.  Douglas,  3  Gratt.  354.  W.  Va. 
Preston  v.  West,  55  W.  Va.  391,  47  S. 
E.  152;  Kanawha  Valley  Bank  v.  Wil- 
son, 35  W.  Va.  36,  13  S.  E.  58.  Eng.— 
Stansbury  v.  Arkwright,  6  Sim.  481,  58 
Eng.  Eeprint  675;  Ponsford  v.  Han- 
key,  3  De.  G.  F.  &  J.  544,  7  Jur.  N.  S. 
929,  45  Eng.  Eeprint  989;  Mayor  of 
London  v.  Levy,  8  Ves.  Jr.  398,  32  Eng. 
Eeprint  408;  Uxbridge  V.  Staveland,  1 
Yo«.  Sr.  56,  27  Eng.  xveprint  888;  Cros- 
seing  v.  Honor,  1  Vern.  180,  23  Eng.  Ee- 
print 400. 

41.  TJ.  S.— St.  Louis  &  S.  F.  E.  Co. 
v.  Johnston,  133  U.  S.  566,  10  Sup.  Ct. 
390,  33  L.  ed.  683;  Knox  v.  Smith,  4 
How.  298,  11  L.  ed.  983;  Jackson  v. 
Ashton,  11  Pet.  229,  9  L.  ed.  698;  Har- 
rison v.  Nixon,  9  Pet.  483,  9  L.  ed.  201; 
Harding  v.  Handy,  11  Wheat.  103  6  L. 
ed.  429;  Crockett  v.  Lee,  7  Wheat.  522,5 
L.  ed.  513;  Bernier  v.  Griscom-Spencer 
Co.,  161  Fed.  438;  Central  Trust  Co.  v. 
Louisville  Trust  Co.,  87  Fed.  23;  Mar- 
shall V.  Turnbull,  34  Fed.  827;  Hunting- 
ton V.  Saunders,  14  Fed.  907;  Taylor  V. 
Holmes,  14  Fed.  498.  Ala. — Danner  v. 
Brewer,  69  Ala.  191;  Alexander  v.  Tay- 
lor, 56  Ala.  60;  Eeel  v.  Overall,  39  Ala. 
138;  Duckworth  v.  Duckworth,  35  Ala. 
70;  Walthall's  Exrs.  v.  Eives,  34  Ala. 
91;  Danforth  v.  Herbert,  33  Ala.  497; 
Lockard  v.  Lockard,  16  Ala.  423.  Ark. 
Nolley  V.  Eogers,  22  Ark.  227;  Brodie 
v.  Skelton,  11  Ark.  120.  Conn. — Brain- 
erd  v.  Arnold,  27  Conn.  617;  Crocker  v. 
Higgina,  7  Conn.  342;  Shepard  v.  Shep- 
ard,  6  Conn.  37.  Del. — Cannon  v.  Col- 
lins, 3  Del.  Ch.  132.    Fla. — Gillespie  v. 


Chapline,  59  Fla.  500,  52  So.  722;  Dur- 
ham v.  Edwards,  50  Fla.  495,  38  So. 
926;  Jacksonville  v.  Massey  Business 
College,  47  Fla.  339,  36  So.  432;  Pinney 
V.  Pinney,  46  Fla.  559,  35  So.  95; 
Stockton  v.  National  Bank,  45  Fla.  590, 
34  So.  897;  Johnson  v.  McKinnon,  45 
Fla.  388,  34  So.  272;  Anderson  V. 
Northrop,  30  Fla.  612,  12  So.  318.  Ga. 
Davenport  v.  Alston,  14  Ga.  271;  Pea- 
cock v.  Terry,  9  Ga.  137.  111.— Brew- 
ster V.  Cahill,  199  111.  309,  65  N.  E. 
233;  Eichards  v.  Lake  Shore  &  M.  S. 
E.  Co.,  124  111.  516,  16  N.  E.  909; 
Eowan  v.  Bowles,  21  111.  17.  Ky.— 
Sprigg's  Heirs  v.  Albin,  6  J.  J.  Marsh. 
158;  Mason  v.  Foster,  3  J.  J.  Marsh. 
283;  Mitchell  V.  Maupin,  3  T.  B.  Mon. 
185.  Me. — Stephenson  v.  Davis,  56  Me. 
73;  Kennebec  &  P.  E.  Co.  v.  Portlani 
&  K.  E.  Co.,  54  Me.  173;  Chase  v.  Pal- 
mer, 25  Me.  341;  Eeed  v.  Johnson,  24 
Me.  322.  Md.— Euler  v.  Schroeder,  112 
Md.  155,  76  Atl.  164;  Hollander  v.  Cen- 
tral Metal  &  Supply  Co.,  109  Md.  131, 
71  Atl.  442;  Grand  U.  Order  v.  Merk- 
lin,  65  Md.  579;  Watkins  v.  Stockett, 
6  Har.  &  J.  345;  Chambers  v.  Chal- 
mers, 4  Gill  &  J.  420;  Townshend  V. 
Duncan,  2  Bland  45;  Estep  V.  Watkins, 
1  Bland  486.  Mass. — Amy  v.  Manning, 
149  Mass.  487,  21  N.  E.  943;  Stevens  v. 
Hayden,  129  Mass.  328;  Wright  v.  Dame, 
22  Pick.  55;  Hobart  V.  Andrews,  21 
Pick.  526.  Mich.— Stille  v.  Hess,  112 
Mich.  678,  71  N.  W.  513;  Highstone  V. 
Franks,  93  Mich.  52,  52  N.  W.  1015; 
Fox  v.  Pierce,  50  Mich.  500,  15  N.  W. 
880;  Eemean  v.  Mills,  24  Mich.  15; 
Moran  v.  Palmer,  13  Mich.  367  (es- 
toppel). Miss. — George  v.  Solomon,  71 
Miss.  168,  14  So.  531;  Smith  v.  Gill,  52 
Miss.  607;  Warner  v.  Warner,  33  Miss. 
547.  N.  H. — Eice  v.  Merrimack  Hosiery 
Co.,  56  N.  H.  114;  Perry  v.  Carr,  41 
N.  H.  371.  N.  J. — Schuler  v.  Southern 
Iron  &  Steel  Co.,  77  N.  J.  Eq.  60,  75 
AtL  552;  Graham  V.  Spence,  71  N.  J. 
Eq.  183,  63  Atl.  344;  Ter  Knile  v.  Eed- 
dick,  39  Atl.  1062;  Smith  v.  Wood,  42 
N.  J.  Eq.  563,  7  Atl.  881;  P-okaw  c. 
Brokaw's  Exrs.,  41  N.  J.  Eq.  215,  4 
Atl.  66;  Kip  V.  Kip,  33  N.  J.  Eq.  213; 
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court  cannot  grant  relief  on  facts  not  alleged  in  the  bill,  though  such 
facts  may  appear  in  evidence  in  the  case.42 


Chapman  v.  Hunt,  14  N.  J.  Eq.  149. 
N.  Y. — Cruger  v.  Halliday,  11  Paige 
314;  James  v.  M'Kernon,  6  Johns.  543; 
Hood  V.  Inman,  4  Johns.  Ch.  437.  N.  C. 
Netherton  v.  Candler,  78  N.  C.  88; 
Briant  v.  Corpening,  62  N.  C.  325; 
Hoyle  v.  Moore,  39  N.  C.  175.  R.  I.— 
McCulla  v.  Beadleston,  17  K.  I.  20,  20 
Atl.  11.  S.  C. — Aikin  v.  Ballard,  Rice's 
Eq.  13.  Tenn. — Ramsay  v.  Temple,  3 
Lea  252;  Blake  v.  Hinkle,  10  Yerg.  218. 
Vt. — Sanborn  v.  Kittredge,  20  Vt.  632, 
50  Am.  Dec.  58;  Porter  v.  Bank  of 
Rutland,  19  Vt.  410.  Va. — Saunders  V. 
Baltimore  Bldg.  &  L.  Assn.,  99  Va. 
140,  37  S.  E.  775;  Salamone  v.  Keiley, 
80  Va.  S6;  Taliaferro  v.  Foote,  3  Leigh 
58;  Yancy  v.  Fenwicn.,  4  Hen.  &  M.  423. 
W.  Va. — Zell  Guano  Co.  v.  Heatherly, 
38  W.  Va.  409,  18  S.  E.  611;  Van- 
bidder  v.  Beirne,  6  W.  Va.  168.  Wis. 
Dunn  v.  Schneider,  20  Wis.  509.  Eng. 
Clark  v.  Turton,  11  Ves.  Jr.  240,  32 
Eng.  Reprint  1080;  lrnham  v.  Child,  1 
Bro.  Ch.  94,  28  Eng.  Reprint  1006; 
Watkyns  V.  Watkyns,  2  Atk.  96,  26 
Eng.  Reprint  460;  Houghton  v.  Rey- 
nolds, 2  Hare  266,  7  Eng.  Reprint  110; 
Chilton  v.  London,  7  Ch.  D.   735. 

A  clear  statement  of  the  facts  upon 
which  the  plaintiff  relies  for  relief. 
Euler  v.  Schroeder,  112  Md.  155,  76 
Atl.    164. 

"An  original  bill,  praying  the  de- 
cree of  the  court,  touching  rights 
claimed  by  the  person  exhibiting  the 
bill  in  opposition  to  the  rights  claimed 
by  the  person  against  whom  the  bill 
is  exhibited,  must  show  the  rights  of 
the  plaintiff,  or  person  exhibiting  the 
bill;  or  in  what  he  wants  the  assist- 
anae  of  the  court;  and  that  he  is  with- 
out remedy,  except  in  a  court  of  equity, 
or  at  least  is  properly  relievable,  or 
can  be  most  effectually  relieved  there." 
Mitf.  Ch.  PI.   (Jeremy's  ed.)   *37. 

A  bill  for  relief  and  discovery  must 
state  facts  entitling  plaintiff  to  re- 
lief other  than  discovery.  Meyers  v. 
Schuman  (N.  J.  Eq.),  31  Atl.  460; 
Metier 's  Admr.  v.  Metier,  18  N.  J.  Eq. 
270,  19  N.  J.  Eq.  457;  Little  V.  Cooper, 
10  N.  J.  Eq.  273;  Miller  v.  Ford,  1  N. 
J.  Eq.  358. 

Want  of  notice  must  be  alleged  by 
one  claiming  relief  as  a  bona  fide  pur- 
chaser.   Murray  v.  Ballou,  1  Johns.  Ch. 


(N.     Y.)    566;     Frost     V.     Beekman,    1 
Johns.  Ch.   (N.  Y.)   288. 

42.     Among  many   cases   see   the   fol- 
lowing:   U.  S. — Allen  v.  Pullman's  Pal- 
ace Car  Co.,  139  U.  S.  658,  11  Sup.  Ct. 
682,  35  L.  ed.  303;  Badger  v.  Badger,  2 
Wall.  87, 17   L.  ed.  836;   Jackson  v.   Ash- 
ton,  11  Pet.  229,  9  L.  ed.  698;  Harding 
v.  Handy,  11  Wheat.  103,  6  L.  ed.  429; 
Crocket  v.  Lee,  7  Wheat.  522,  5  L.  ed. 
513;   Henry  v.  Suttle,  42  Fed.  91.    Ala. 
Bone    v.    Lansden,    85    Ala.    562,    6    So. 
611;   Flewellen   v.   Crane,   58   Ala.    627; 
band    V.    Cowan,    19    Ala.    297.     Ark. — 
Rogers  v.  Brooks,  30  Ark.  612;   Mauld- 
ing  v.   Scott,   13   Ark.   88,  56   Am.  Dec. 
298;      Barraque     V.     Manual,     7     Ark. 
516.     Conn. — Skinner  v.  Bailey,  7  Conn. 
497.  Fla. — Gillespie  v.  Chapline,  52   So. 
722;  Anderson  v.  Northrop,  30  Fla.  612, 
12   So.   318;    Thornton   v.   Eppes,   6   Fla. 
546.     Ga. — Hickson    v.    Mobley,    80    Ga. 
314,  5  S.  E.  495;  Miller  v.  Cotten,  5  Ga. 
341.    111.— Walker  v.  Ray,  111   111.   315; 
Chaffin   17.   Kimball,    23   111.   33;    Rowan 
v.  Bowles,  21  111.  17;    White  v.  Morri- 
son,  11   111.   361.     Ky. — Sprigg's    Heirs 
v.   Albin's   Heirs,   6   J.   J.    Marsh.    158; 
Strother    v.    Loveioy,    8    B.    Mon.    135. 
Me.— Merrill  v.  Washburn,  83  Me.  189, 
22  Atl.   118;   Hewett   v.  Adams,  50  Me. 
271;   Lovell  t;.  Farrington,  50  Me.   239.' 
Md. — Chalmers  v.   Chambers,  6   Har.   & 
J.    29;    Dilly   V.   Barnard,    8    Gill.    &    J. 
171.     Mass. — Drew  v.  Beard,  107  Mass. 
64;    Ashton  v.   Atlantic   Bank,   3    Allen 
217.      Mich. — Booth     v.    Thompson,     49 
Mich.    73,   13     N.     W.     363;    Thayer   v. 
Lane,    Walk.    200.  N.    J. — Consolidated 
Electric   Storage   Co.  v.  Atlantic   Trust 
Co.   (N.  J.  Eq.),  24  Atl.  229;  Stucky  t?. 
Stucky,    30     N.    J.    Eq.    546;    Marsh     v. 
Mitchell,  26  N.  J    Eq.  497;   Camden   & 
A.  R.  Co.  V.  Stewart,  19  N.  J.  Eq.  343; 
Howell    V.    Sebring,    14    N.    J.    Eq.    84. 
N.    Y. — James   v.    McKernon,    6    Johns. 
543;  Tripp  v.  Vincent,  2  Barb.  Ch.  613. 
N.  C— Craige  v.  Craige,  41   N.  C.  191; 
Russ  v.   Hawes,  40    N.   C.    18.     Ohio- 
United  States  Bank  v.  Schultz,  3  Ohio 
61.      R.   I. — Tillinghast   v.   Champlin,    4 
R.    I.    173,    67    Am.    Dec.    510.      S.    C— 
Browning  v.  Pratt,  17  S.  C.  49.     Tenn. 
Turley  v.  Turley,  85  Tenn.  251,  1  S.  W. 
891;  Sheratz  v.  Nicodemus,  7  Yerg.  13; 
Austin  t\  Ramsey,  3  Tenn.  Ch.  118.    Vt. 
Page  V.  Olcott,  28  Vt.  465;   Sanborn  v. 
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Jurisdictional  Facts.  —  The  particular  facts  which  give  the  court  juris- 
diction must  be  clearly  alleged,  where  they  have  not  been  set  forth  in 
the  introduction.4* 

b.  Avoidance  of  Defenses.  —  If  a  cause  of  action  stated  in  the  bill 
is  barred,  prima  facie,  by  a  statute  of  limitations,  the  facts  which  avoid 
the  operation  of  the  statute  must  be  anticipated  and  alleged.44     And 


Kittredge,  20  Vt.  632,  50  Am.  Dec.  58; 
Thomas  v.  Warner,  15  Vt.  110.  Va.— 
Parker  v.  Carter,  4  Munf.  273,  6  Am. 
Dec.  513;  Sheppard's  Exrs.  v.  Starke, 
3  Munf.  29.  W.  Va. — Hood  v.  Morgan, 
47  W.  Va.  817,  35  S.  E.  911;  Currey  v. 
Lawler,  29  W.  Va.  Ill,  11  S.  E.  897. 
Eng. — Gordon  v.  Gordon,  3  Swanst.  403, 
36  Eng.  Eeprint  910;  Phillips  V.  Phil- 
lips, 4  Q.  B.  D.  127. 
See  the  title  "Decrees." 
"No  intendments  are  to  be  made  in 
favor  of  the  orators  that  do  not  natur- 
ally result  from  the  facts  alleged." 
Blondin  V.  McArthur  (Vt.),  80  Atl. 
663. 

"The  present  bill  avers  no  facts 
whatever,  and  falls  far  short  of  the 
requirements  as  to  equity  pleading 
(Seals  v.  Robinson,  75  Ala.  363),  and 
is,  therefore,  wanting  in  equity.  It 
is  true  that,  in  passing  upon  the  equity 
of  a  bill,  its  equity  will  be  sustained 
if  the  facts,  whether  well  or  poorly 
pleaded,  make  out  a  case  for  equitable 
relief,  and  all  defects  as  to  manner 
or  form  of  pleading  will  be  considered 
as  made;  but  this  presumption  does  not 
extend  to  the  addition  of  facts  not 
set  forth.  The  present  bill  avers  no 
facts,  and  all  intendments  may  be  re- 
solved in  favor  of  the  manner  of  form 
of  pleading,  and  it  would  still  be  want- 
ing in  equity."  Woodward  v.  State 
(Ala.),    55    So.    506. 

43.  T7.  S. — Lewis  v.  Cocks,  23  Wall. 
466,  23  L.  ed.  70;  Koehler  v.  Black 
River  Falls  Iron  Co.,  2  Black  715,  17 
L.  ed.  339;  Parker  v.  Winnipiseogee 
Lake  Cotton  &  Woolen  Mfg.  Co.,  2 
Black  545,  17  L.  ed.  333;  Kane  V. 
Luckman,  131  Fed.  609;  United  States 
v.  Pratt  Coal  &  Coke  Co.,  18  Fed.  708; 
Curry  v.  McCauley,  11  Fed.  365;  Blak- 
ley  v.  Biscoe,  Hempst.  114,  30  Fed. 
Cas.  No.  18,239.  Ala. — Tait  v.  Amer- 
ican Freehold  Land  Mortgage  Co.,  132 
Ala.  193,  31  So.  623;  Cary  v.  Simmons, 
87  Ala.  524,  6  So.  416.  Cal  —  Uhlfelder 
V.  Levy,  9  Cal.  607.  Conn. — Skinner 
V.  Judson,  8  Conn.  528,  21  Am.  Dec.  691 
(jurisdictional     amount);     GriajKflld    fk 
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Mather,    5     Conn.    435.      Fla. — Willing- 
ham   v.   King,   23   Fla.    478,   2    So.    851. 
Ga.—  Griffin  v.  Henderson,  116  Ga.   310, 
42  S.  E.  482;  Domestic  Sewing  Machine 
v.  Watters,  50  Ga.  573   (county  of  resi- 
dence      of    defendant).        111.— Toledo, 
St.    L.    &    N.    O.    R.    Co.    v.    St.    Louis, 
O.  R.  R.  Co.,  208  111.  623,  70  N.  E.  715; 
Chicago  Public  Stock   Exchange  v.  Mc- 
Clanghry,    148    111.    372,    36    N.    E.    88; 
Gage  V.  Griffin,  103   HI.  41;   Grampp  v. 
McBrearty,    109    111.    App.    277;    Hind- 
man   v.   Aledo,   6   111.   App.   436.     la.— 
Claussen  v.  Lafrenz,  4  Greene  224;  Din- 
widdie  v.  Roberts,  1   Greene  363.     Me. 
Hayford    v.    Dyer,    40    Me.    245.      Md. 
Townsend  v.  Duncan,  2  Bland  45;  Estep 
V.    Watkins,    1    Bland    486;    Watson    v. 
Codwin,    4    Md.    Ch.    25;    Ridgeway    P. 
Toram,  2  Md.  Ch.  303.     Mass.— May  v. 
Parker,  12   Pick.  34,   22   Am.   Dec.   393. 
N.   H. — Williams   v.   Mathewson,   73   N. 
H.  242,  60  Atl.  687.    N.  Y  —  Burckle  v. 
Eckart,  3   Denio  279;   Bowers  v.  Smith, 
10  Paige  193;  Folsom  v.  Blake,  3  Edw. 
Ch.  442.     N.  C— Falls  V.  Dickey,  59  N. 
iC.   357.     Pa. — Williams   V.    Fowler,   201 
j  Pa.  336,  50  Atl.  969.     Tenn.— Bruce  c. 
i  Bruce,  11  Heisk.   769,  probate  proceed- 
ings.    Va. — Washington     City     Savings 
Bank  v.  Thornton,  83  Va.  157,  2  S.   E. 
193;   Childress  v.  Morris,  23  Gratt.  802; 
Hudson   v.   Kline,   9   Gratt.   379;    Talia- 
ferro v.  Foote,  3  Leigh.  58   (lost  deed). 
W.  Va.— Cox  v.  Horner,  43  W.  Va.  786, 
98    S.    E     780;    Thompson    v.    Whitaker 
Iron  Co.,  41  W.  Va.  574,  23  S.  E.  795. 
See  I,  E,  and  cases  cited  in  note  40, 
supra. 

It  is  sufficient  that  the  jurisdictional 
facts  appear  though  informally  allegel. 
Robinson  v.  Kunkleman,  117  Mich.  193, 
75  N.  W.  451  (amount  involved);  Ab- 
bott v.  Gregory,  39  Mich.  6&  (amount 
involved);  Palmer  v.  Rich,  12  Mich. 
414  (amount  involved). 

As  to  necessity  of  timely  objection 
on  the  ground  that  plaintiff  has  an  ade- 
quate remedy  at  law,  see  the  titles 
"Demurrer,"  "Pleading  in  Equity;" 
"Jurisdiction." 
ill.     U.  S. — Memphis  v.  Postal  Tele- 
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so,  if  plaintiff's  claim  appears  to  be  barred  by  laches,  the  circumstances 
which  excuse  the  apparent  delay  must  be  set  forth.4*  The  facts  which 
excuse  the  non-joinder  of  an  apparently  necessary  party  to  the  suit 
must  be  stated.48  Where  a  right  or  interest  is  created  by  statute,  it 
must  be  pleaded  with  such  circumstance  as  is  required  by  the  statute.41 
But,  by  the  weight  of  authority,  it  is  not  necessary  to  allege  that  a 
contract  or  act  within  the  statute  of  frauds  is  in  writing,  or  is  evidenced 
by  a  writing,  where  the  contrary  does  not  appear  affirmatively  upon  the 
face  of  the  bill.48    Should  it  appear  upon  the  face  of  the  bill  that  such 


graph  Cable  Co.,  145  Fed.  602,  76  C. 
C.  A.  292;  Nash  v.  Ingalls,  101  Fed. 
645,  41  C.  C.  A.  545;  Boyd  v.  Wyley, 
18  Fed.  355;  Wisner  v.  Ogden,  4  Wash. 
C.  C.  631,  30  Fed.  Cas.  No.  17,914. 
Ala. — Cary  v.  Simmons,  87  Ala.  524,  6 
So.  416.  111. — Henry  County  Supervisors 
v.  Winnebago  Swamp-Drainage  Co.,  52 
111.  299;  Parmalee  V.  Price,  105  111. 
App.  271,  afirmed,  208  111.  544,  70  N. 
E.  725.  Ky.— Field  v.  Wilson,  6  B. 
Mon.  479.  Mass. — Fogg  v.  rrice,  145 
Mass.  513,  14  N.  E.  741.  Mich.— Cam- 
pau  v.  Chene,  1  Mich.  400;  McLean  v. 
Barton,  Har.  Ch.  279.  N.  Y.— Radcliff 
v.  Rowley,  2  Barb.  Ch.  23.  W.  Va.— 
Newberger  v.  Wells,  51  W.  Va.  624,  42 
S.  E.  625;  Thompson  v.  Whitaker  Iron 
Co.,  41  W.  Va.  574,  23  S.  E.  795. 

45.  TJ.  S.— Mclntire  v.  Pryor,  173  U. 
S.  38,  19  Sup.  Ct.  352,  43  L.  ed.  606; 
Whitney  v.  Fox,  166  U.  S.  637,  17  Sup. 
Ct.  713,  41  L.  ed.  1149;  Hardt  V.  Heid- 
weyer,  152  U.  S.  547,  14  Sup.  Ct.  671, 
38  L.  ed.  548;  Root  v.  Woolworth,  150 
U.  S.  401,  14  Sup.  Ct.  136,  37  L.  ed. 
1123;  Hammond  v.  Hopkins,  143  U.  S. 
224,  12  Sup.  Ct.  418,  36  L.  ed.  134; 
Mackall  v.  Casilear,  137  U.  S.  556,  11 
Sup.  Ct.  178,  34  L.  ed.  776;  Richards  V. 
Mackall,  124  U.  S.  183,  8  Sup.  Ct. 
437,  31  L.  ed.  396;  Gandy  v.  Marble, 
122  U.  S.  432,  7  Sup.  Ct.  1290,  30  L. 
ed.  1223;  Wollensak  v.  Reiher,  115  U. 
S.  96,  5  Sup.  Ct.  1137,  29  U  ed.  350; 
Landsdale  v.  Smith,  106  U.  S.  391,  1 
Sup.  Ct.  350,  27  L.  ed.  219;  Mercantile 
National  Bank  v.  Carpenter,  101  U.  S. 
567,  25  L.  ed.  815;  Badger  v.  Badger,  2 
Wall.  87,  17  L.  ed.  836;  Hubbard  v.  Man- 
hattan Trust  Co.,  87  Fed.  51,  30  C.  C. 
A.  520,  57  U.  S.  App.  730;  Thurmond 
v.  Chesapeake  &  O.  R.  Co.,  140  Fed. 
697,  72  C.  C.  A.  191;  Cutter  v.  Iowa 
Water  Co.,  128  Fed.  505;  McMonagle  t>. 
M'Glinn,  85  Fed.  92;  Credit  Co.  V. 
Arkansas  Cent.  R.  Co.,  15  Fed.  46; 
Marsh   v.    Whitmore,    1    Hask.    391,    16 


Fed.  Cas.  No.  9,122.  Ala. — Johnson  t>. 
Johnson,  5  Ala.  90.  Ga. — Caldwell  V. 
Montgomery,  8  Ga.  106.  111. — Evans  V. 
Woodworth,  213  111.  404,  72  N.  E.  1082; 
Kerfoot  v.  Billings,  160  111.  563,  43 
N.  E.  804.  Mass.— Tetrault  v.  Four- 
nier,  187  Mass.  58,  72  N.  E.  351.  Mich. 
Campau  v.  Chene,  1  Mich.  400.  N.  Y. 
Bertine  v.  Varian,  1  Edw.  Ch.  343. 
S.  C— Kirksey  v.  Keith,  11  Rich.  Eq. 
33.  W.  Va.— Newberger  v.  Wells,  51 
W.  Va.  624,  42  S.  E.  625;  Jarvis  V. 
Martin's  Admr.,  45  W.  Va.  347,  31 
S.  E.  957;  Thompson  v.  Whitaker  Iron 
Co.,  41  W.  Va.  574,  23  S.  E.  795. 
Contra,  Pratt  Land  &  Improvement  Co. 
v.  McClain,  135  Ala.  452,  33  So.  185,  93 
Am.  St.  Rep.  35;  Gleason  v.  Carpenter, 
74  Vt.  399,  52  Atl.  966. 

A  general  averment  of  plaintiff '3 
prior  ignorance  of  his  rights  has  been 
held  insufficient.  Harwood  v.  Cincin- 
nati &  C.  A.  L.  R.  Co.,  17  Wall.  (U.  S.) 
78,  21  L.  ed.  558;  .Badger  v.  Badger,  2 
Wall.  (U.  S.)  87,  17  L.  ed.  836;  Hub- 
bard v.  Manhattan  Trust  Co.,  87  Fed. 
51,  30  C.  C.  A.  520;  Cutter  v.  Iowa 
Water  Co.,  128  Fed.  505;  London 
Credit  Co.  v.  Arkansas  Cent.  R.  Co.,  5 
McCrary  23,  15  Fed.  46;  Stearns  v. 
Page,  1  Story  204,  22  Fed.  Cas.  No. 
13,339;  Marsh  v.  Whitmore,  1  Hask. 
391,  16  Fed.  Cas.  No.  9,122.  Compare 
Ulman  v.  Iaeger,  67  Fed.  980;  Van 
Bokkelen  v.  Cook,  5  Sawy.  587,  28 
Fed.  Cas.  No.  16,831;  Forbes  v.  Oberly, 
4  Hughes  441,  9  Fed.  Cas.  No.  4,928  a. 

See  the  title  "Laches." 

46.  111.— Gilham  v.  Cairns,  1  I1L 
164.  Mich. — Bengley  v.  Wheeler,  43 
Mich.  493,  8  N.  W.  75.  N.  Y.— Morse 
v.  Hovey,  9  Paige  197. 

See  the  title   "Parties." 

47.  Danl.  Ch.  PI.  &  Pr.  (6  Am.  ed.) 
*366. 

See  the  titles  "Copyrights,"  "Pat- 
ents. ' ' 

48.  Ga. — Piercy   v.     Adams,    22     Ga. 


Vol.  IV 


120 


BILLS  AND  ANSWERS 


contract  or  act  is  not  in  writing,  the  facts  which  take  the  case  out  of 
the  operation  of  the  statute  must  be  alleged.*9 

c.  Facts  Judicially  Noticed.  —  The  bill  need  not,  and  ordinarily 
should  not,  state  the  law  of  the  jurisdiction.60  The  laws  of  foreign 
jurisdictions,51  and,  generally,  private  statutes52  should  be  pleaded. 
Facts  of  which  the  court  takes  judicial  notice  need  not  be  alleged.53 

d.  Impertinence  and  Scandal.  —  The  bill  should  not  contain  allega- 
tions, recitals  or  matters  which  are  scandalous,54  or  impertinent.55 

Scandal  is  any  unnecessary  allegation  which  bears  cruelly  upon  the 
moral  character  of  an  individual  or  states  anything  which  is  contrary 
to  good  manners  or  anything  which  is  unbecoming  the  dignity  of  the 
court  to  hear.86  But  no  matter  is  scandalous  which  is  material  or 
pertinent.61 


109.  111. — Speyer  v.  Desjardins,  144  111. 
641,  32  N.  E.  283,  36  Am.  St.  Eep.  473; 
Switzer  v.  Skiles,  8  111.  529,  44  Am. 
Dec.  723.  Me. — Dudley  v.  Bachelder, 
53  Me.  403.  N.  Y— Champlin  v.  Par- 
ish, 11  Paige  405;  Coles  v.  Bowne,  10 
Paige  526;  Cozine  v.  Graham,  2  Paige 
177.  Term. — Macey  v.  Childress,  2 
Tenn.    Ch.    438. 

Compare  Barkworth  v.  Young,  4 
Drew.  1,  62  Eng.  Reprint  1; 
Davies  v.  Otty,  33  Beav.  540,  2  De. 
G.  J.  &  S.  238,  55  Eng.  Reprint  478; 
Wood  v.  Midgley,  5  De.  G.  M.  &  G. 
41,  2  Sm.  &  G.  115,  43  Eng.  Reprint 
784. 

See  the   title   t4 Statute   of  Frauds." 

49.  Meach  t\  Stone,  1  D.  Chip.  (Vt.) 
182,  6  Am.  Dec.  719. 

See   the   title    "Statute   of   Frauds." 

50.  Kelley  v.  Boettcher,  85  Fed.  55, 
29  C.  C.  A.  14.  Compare  Farmers'  Loan 
&  Trust  Co.  v.  Northern  Pac.  R.  Co., 
76  Fed.  15;  Kelly's  Heirs  v.  McGuire, 
15  Ark.  555.  And  see  Foster  Fed.  Pr. 
§  68,  as  to  practice  in  United  States 
courts. 

51.  Cockrell  v.  Gurley,  26  Ala.  405; 
Duke  of  Brunswick  v.  King  of  Hanover, 
b  Beav.  1,  49  Eng.  Reprint  724. 

52.  McDonald  v.  Mobile  Life  Ins. 
Co.,  56  Ala.  468;  Perry  v.  New  Orleans, 
M.  &  C.  R.  Co.,  55  Ala.  413,  28  Am. 
Rep.  740. 

53.  Owings  v.  Hull,  9  Pet.  (U.  S.) 
607,  9  L.  ed.  246,  (state  laws  in  U.  S. 
courts) ;  Story  Eq.  PI.,  §  24. 

54. — Kelley  v.  Boettcher,  85  Fed.  55, 
29  C.  C.  A.  14;  Brown  v.  Davis,  62  Fed. 
519,  10  C.  C.  A.  532,  23  U.  S.  App.  579; 
Polk  v.  Mutual  Reserve  Fund  Life 
Assoc,  128  Fed.  524;  McConnell  v.  Holo- 
bush,  11  HI.  61. 
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55.  U.  S.  Eq.  Rules  26,  27,  and  the 
following  cases:  U.  S. — Kelley  v.  Boett- 
cher, 85  Fed.  55,  29  C.  C.  A. 
14;  Board  of  Trade  v.  National 
Board  of  Trade,  154  Fed.  238; 
Hall  v.  Bridgeport  Trust  Co.,  122 
Fed.  163;  vVilmington  &  W.  R.  Co.  v. 
Board  of  Railroad  Comrs.,  90  Fed.  33. 
Conn. — Sheldon  v.  Robbins,  2  Root  190. 
Minn. — Goodrich  v.  Parker,  1  Minn. 
195.  N.  J.— Leslie  v.  Leslie,  50  N.  J. 
Eq.  155,  24  Atl.  1029.  N.  Y.— Hood  V. 
Inman,  4  Johns.  Ch.  437;  Woods  v. 
Morrell,  1  Johns.  Ch.  103.  Eng.— Blake 
v.  Albion  Life  Assurance  Soc,  35  L.  T. 
N.  S.  269. 

Repetitions  of  the  same  matter  may 
be  impertient.  (U.  S. — Kelley  v. 
Boettcher,  85  Fed.  55,  29  C.  C.  A.  14; 
Nevada  Nickel  Syndicate  v.  National 
Nickel  Co.,  86  Fed.  486.  Minn.— Good- 
rich v.  Parker,  1  Minn.  195.  N.  J. — 
Camden  &  A.  R.  Co.  v.  Stewart,  19  N. 
J  Eq.  343.  N.  Y—  Norton  v.  Woods,  5 
Paige  269.  Eng.— Smith  v.  Serle,  14 
Ves.  Jr.  415,  33  Eng.  Reprint  580),  but 
cumulative  facts  are  not.  Noble's  Admr. 
v.  Moses,  81  Ala.  530,  1  So.  217,  60 
Am.    Rep.   175. 

56.  Danl.  Ch.  PI.  &  Pr.  (6  Am.  ed.) 
*347;  Kelley  v.  Boettcher,  85  Fed.  55, 
29  C.  C.  A.  14. 

57.  Burden  v.  Burden,  124  Fed.  250. 
Conn. — Lankton  v.  Scott,  Kirby  356. 
111. — Highways  Comrs.  v.  Deboe,  43  111. 
App.  25.  Minn. — Goodrich  v.  Parker,  1 
Minn.  195.  N.  C. — Henry  v.  Henry,  62 
N.  C.  334,  98  Am.  Dec.  87.  Tenn.— 
Gleaves  v.  Morrow,  2  Tenn.  Ch.  592. 
Eng. — Everett  V.  Prythergch,  12  Sim. 
363,  59  Eng.  Reprint  1171;  Portsmouth 
v.  Fellows,  5  Madd.  450,  56  Eng.  Re- 
print  967;    Ex   parte    Simpson,   15   Ves, 
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No  matter  is  impertinent  which  tends  to  establish  plaintiff's  case  or 
which  might  affect  in  any  way  the  relief  granted,  including  the  taxation 
of  costs.58 

e.  Inconsistencies.  —  As  a  rule,  the  bill  must  not  allege  inconsistent 
states  of  fact.59 

f .  Different  Grounds  for  Belief.  —  A  bill  may  state  as  many  grounds 
for  the  relief  prayed  for  as  may  in  fact  exist.60 


Jr.  476,  33  Eng.  Keprint  834;  Coffin  v. 
Cooper,  6  Ves.  Jr.  514,  31  Eng.  Re- 
print 1171;  Fenhoulet  V.  Passavant,  2 
Ves.  Sr.  24,  28  Eng.  Reprint  16;  Fisher 
v.  Owen,  L.  R.  8  Ch.  D.  645  (questions 
implying  that  defendant  had  committed 
a  felony). 

Compare  Camden  &  A.  R.  Co.  V. 
Stewart,  19  N.  J.  Eq..  343,  21  N.  J.  Eq. 
484,  as  to  setting  out  evidence. 

58.  U.  S. — Hardeman  t.  Harris,  7 
How.  726,  12  L.  ed.  889.  Ga— Beall  v. 
Blake,  10  Ga.  449.  Me. — Spaulding  v. 
Farwell,  62  Me.  319.  Mich.— Gilkey 
v.  Paige,  Walker  520.  N.  J. — Leslie  v. 
Leslie,  50  N.  J.  Eq.  155,  24  Atl.  1029; 
Wilkinson  v.  Dodd,  42  N.  J.  Eq.  234, 
7  Atl.  327,  reversed,  42  N.  J.  Eq.  647; 
Kirkpatrick  v.  Corning,  40  N.  J.  Eq. 
241  (successive  acts  of  fraud).  N.  Y. 
Kuypers  v.  Reformed  Dutch  Church,  6 
Paige  570;  Hawley  v.  Wolverton,  5 
Paige  522;  Mechanics'  Bank  v.  Levy, 
3  Paige  606;  Sloan  v.  Little,  3  Paige 
103;  Batterson  v.  Ferguson,  1  Barb. 
490.  Tenn. — Mrzema  v.  Brucker,  3 
Tenn.  Ch.  161.  Eng.— Attorney  General 
v.  Merchant  Tailors'  Co.,  5  Sim.  288, 
58  Eng.  Reprint  345;  Codrington  v. 
Codrington,  3  Sim.  519,  57  Eng.  Reprint 
1093;  Mitchell  v.  Koecker,  12  Beav. 
44,  50  Eng.  Reprint  976;  Jodrell  v. 
Slaney,  10  Beav.  225,  50  Eng.  Reprint 
569;  Agar  v.  Regent's  Canal  Co., 
Cooper  Ch.  212,  35  Eng.  Reprint  534; 
Hirst  v.  Peirse,  4  Price  339;  Mant  V. 
Scott,  3  Price  477. 

"The  hest  test  by  which  to  ascer- 
tain whether  the  matter  be  impertinent 
is  to  try  whether  the  subject  of  the 
allegation  could  be  put  in  issue  and 
would  be  matter  proper  to  be  given 
in  evidence  between  the  parties." 
Chancellor  Kent  in  Woods  v.  Morrell, 
1  Johns.  Ch.    (N.  Y.)    103. 

It  must  be  clearly  established  that 
the  matter  is  wholly  impertinent  be- 
fore an  exception  to  it  will  be  sus- 
tained. U.  S.— South  &  N.  A.  R.  Co. 
V.  Railroad  Comrs.,  171  Fed.  225; 
United  States  v.   Hyde,   145   Fed.   393. 


N.  H.— Tucker  v.  Cheshire  R.  Co.,  21 
N.  H.  29.  N.  J.— Leslie  v.  Leslie,  50  N. 
J.  Eq.  155,  24  Atl.  1029;  Dodd  V.  Wil- 
kinson, 42  N.  J.  647,  9  Atl.  685.  Tenn. 
Johnson  v.  Tucker,  2  Tenn.  Ch.  244. 
Eng.— Davis  v.  Cripps,  2  Y.  &  Coll. 
Ch.  430,  63  Eng.  Reprint  192;  Attor- 
ney General  v.  Richards,  6  Beav.  444, 
49  Eng.  Reprint  897.  See  also  Del 
Pont  v.  De  Tastet,  Turn.  &  Russ.  486, 

37  Eng.  Reprint  1187,  that  the  rule  is 
not  to  be  too  strictly  construed 

Deductions  as  to  the  legal  effect  of 
facts  stated  are  not  impertinent.  Allen 
17.  O 'Donald,  23  Fed.  573;  Brady  v. 
McCosker,  1  N.  Y.  214.  See  also 
Berwind  v.  Canadian  Pac.  R.  Co.,  98 
Fed.  158. 

59.  Ala. — Friedman  r.  Fennell,  94 
Ala.  570,  10  So.  649.  Fla  —  Durham  v. 
Edwards,  50  Fla.  495,  38  So.  926.  111. 
Bridger  v.  Thrasher,  22  Fla.  383;  Hill 
v.  Spencer,  196  111.  65,  63  N.  E.  614. 
N.  J.— Leonard  V.  Cook  (N.  J.  Eq.),  20 
Atl.  1085.  W.  Va.— Wellsburg  &  S. 
L.  R.  Co.  v.  Panhandle  Traction  Co.,  56 
W.  Va.  18,  48  S.  E.  746.  Eng.— Morris 
v.  Morgan,  10  Sim.  341,  59  Eng.  Re- 
print  646. 

Compare  Zell  Guano  Co.  v.  Heatherly, 

38  W.  Va.  469,  18  S.  W.  611,  as  to 
merely  ancillary  matters  alleged  as 
basis  of  discovery. 

60.  U.  S.  —  Williams  v.  United 
States,  13S  U.  S.  514,  11  Sup.  Ct.  457, 
34  L.  ed.  1026;  Gaines  v.  Chew,  2  How. 
619,  11  L.  ed.  402;  Jones  v.  Missouri 
Edison  Elec.  Co.,  144  Fed.  765,  75  C. 
C.  A.  631;  Black  v.  Henry  G.  Allen  Co., 
42  Fed.  618;  Fisher  V.  Moog,  39  Fed. 
665;  Bradley  V.  Converse,  4  Cliff.  366, 
3  Fed.  Cas.  No.  1,775.  Ala.— Barrett 
V.  Central  Building  &  Loan  Assn.  130 
Ala.  294,  30  So.  347;  Brooks  V.  Lowen- 
stein,  124  Ala.  158,  27  So.  520;  Pros- 
kauer  v.  People's  S.  Bank,  77  Ala. 
257;  Shipman  V.  Furniss,  69  Ala.  555, 
44  Am.  Rep.  528;  Rapier  V.  Gulf  City 
Paper  Co.,  69  Ala.  476;  McRae  v.  Sin- 
gleton, 35  Ala.  297.  Ark. — Cook  v. 
Bronaugh,  13  Ark.  183.     Ey  —  Mills  v. 
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Double  Aspect.— If  the  plaintiff  is  doubtful  of  the  relief  to  which  he 
may  be  entitled,  he  should  frame  his  bill  with  a  double  aspect,  stating 
all  the  facts  which  may  entitle  him  to  relief  under  either  aspect,  and 
pray  for  relief  in  the  alternative.61    But  the  general  rule  is  that  the 


Metcalf,  1  A.  K.  Marsh.  477.  Me. 
Robinson  V.  Robinson,  73  Me.  170.  Md. 
Lingan  v.  Henderson,  1  Bland  236. 
Mass. — Gerrish  V.  Towne,  3  Gray  82. 
Miss. — Murphy  v.  Clark,  1  Smed.  &  M. 
221.  N.  J.— Mott  v.  Mott,  49  N.  J.  Eq. 
192,  22  Atl.  997.  N.  Y.— Lloyd  v. 
Brewster,  4  Paige  537;  Colton  v.  Ross, 
2  Paige  396.  N.  0. — Barnett  v.  Woods, 
55  N  C.  198.  Pa.— Appeal  of  Cumber- 
land Val.  R.  Co.,  62  Pa.  218.  Vt.— Mc- 
Connell  v.  McConnell,  11  Vt.  290.  Eng. 
Bennett  V.  Vade,  2  Atk.  324,  26  Eng. 
Reprint  597;  In  re  Morgan,  L.  R.  35 
Ch.  Div.  492. 

See  also  James  v.  Kennedy,  10  Heisk. 
(Tenn.)  607.  And  see  cases  in  follow- 
ing note.   Lewen  v.  Stone,  3  Ala.  485. 

61.     U.      S.  —  Williams      v.      United 
States,  138  U.  S.  514,  11  Sup.  Ct.  457, 
34  L.  ed.  1026  (rescission  or  damages); 
Hardin  v.  Boyd,   113  U.   S.   756,  5   Sup. 
Ct.   771,   28   L.   ed.    1141    (rescission   or 
lien);   Shields  V.  Barrow,  17  How.  130, 
15  L.   ed.   58;   Gaines  v.   Chew,  2   How. 
619,    11    L.    ed.    402;    Stephens    V.    Mc- 
Cargo,    9    Wheat.    502,    6    L.    ed.    145; 
Jackson   v.   Jackson,   175   Fed.    710,    99 
C.   C.    A.   286;    Shackleton  v.  Baggaley, 
170  Fed.  57,  95  C.  C.  A.  505;   Jones  V. 
Missouri  Edison  Elec.  Co.,  144  Fed.  765, 
75  C.  C.  A.  631  (rescission  or  damages) ; 
Cella  v.  Brown,  144  Fed.   742,  75   C.  C. 
A.    608;    Virginia    Carolina    Chem.    Co. 
v.  Home  Ins.  Co.,  113  Fed.  5,  51  C.  C.  A. 
21;   Caldwell  v.  Firth,  91  Fed.  177,  33 
C     C.   A.   439;    Merriman   v.   Chicago   & 
E.  I.  R.  Co.,   64  Fed.  535,  12   C.   C.  A. 
275,  24  U.  S.  App.  428;  Electric  Goods 
Mfg.    Co.   v.    Koltonski,    171    Fed.    550; 
Davis  V.   Berry,   106   Fed.   761;    Ritchie 
v.   Sayers,  100  Fed.  520;   Rigney  v.  De 
Graw,    100    Fed.    213;    Cutter    v.    Iowa 
Water    Co.,    96    Fed.    777;    McGraw    v. 
Woods,  96  Fed.  56;  Halsey  v.  Goddard, 
'86  Fed.  25;  Hubbard  v.  Urton,  67  Fed. 
419   (rescission  or  damages);   American 
Box  Mach.  Co.  V.  Crosman,  57  Fed.  1021; 
DeForest    V.    Thompson,    40    Fed.    381; 
Fisher  V.  Moog,  39  Fed.  665;  Brooks  v. 
O'Hara,    2    McCrary    644,    8     Fed.     529 
(rescission   on  or  damages);   Wilkinson 
v.   Dobbie,    12    Blatchf.    298,    2?    Fed. 
Cas.   No.    17,670;    Kilgour   v.   New   Or- 
leans Gas  Light  Co.,  2  Woods  144,  14 
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Fed.    Cas.    No.    7,764.      Ala.— Peters    v. 
Rhodes,  157  Ala.  25,  47  So.  183;  Dick- 
erson   V.   Winslow,   97   Ala.   491,   11    So. 
918;    Caldwell    V.    King,    76    Ala.    149; 
Fields  V.  Helms,  70  Ala.  460   (cancella- 
tion of  mortgage  or  redemption);  Leh- 
man  v.   Meyer,   67    Ala.    396;    Walthall 
v.  Rivers,  34  Ala.  91;   Stein  V.  Robert- 
son,  30   Ala.    286    (partnership   interest 
or   trust);    Strange  v.   Watson,   11    Ala. 
324.    Conn. — Avery  v.  Kellogg,  11  Conn. 
561.     Fla. — Florida  Southern   R.   Co.   v. 
Hill,    40    Fla.    1,    23    So.    566,    74    Am. 
St.    Rep.    124.     111.— Gaunt   V.   Froelich, 
24  111.  App.  303.    Ind. — Gatling  v.  New- 
ell, 12  Ind.  118,  rescission  or  damages. 
Md. — Lingan    v.    Henderson,     1     Bland 
236.     Mass. — Gerrish  v.  Towne,  3  Gray 
82;    Robinson    V.    Guild,    12    Met.    323. 
Miss. — Murphy  v.  Clark,  1  Smed.  &  M. 
Ch.   221    (for  specific   property   or   lien 
thereon);   Baines  V.  McGee,  1   Smed.  & 
M.  208;  Pleasants  V.  Glasscock,  1  Smed. 
&  M.  Ch.  17.     N.  J. — Polhemus  v.  Em- 
son,    29   N.   J.   Eq.   5S3.      N.   Y.— Lloyd 
V.  Brewster,  4  Paige  537,  27  Am.  Dec. 
88;  Walker  v.  Devereaux,  4  Paige  229; 
Colton   v.    Ross,    2    Paige    396,    22    Am. 
Dec.    648;    Western    Ins.    Co.    v.    Eagle 
Fire   Ins.   Co.,   1    Paige   284;    McCosker 
v.  Brady,  1  Barb.  Ch.  329.    N.  C— Ward 
v.  Ward,  54  N.  C  334;  Foster  v.  Cook, 
8    N.    C.    509.     Pa. — Wilhelm's    Appeal, 
79  Pa.  120.    R.  I. — Greene  V.  Harris,  10 
R.  I.  382.     Tenn. — Tennessee  Ice  Co.  t;. 
Raine,    107    Tenn.    151,    64    S.    W.    29; 
Smith    V.    Hinson,    4    Heisk.    250.      Vt. 
Blondin   v.  Brooks,  83   Vt.  472,  76   Atl. 
184;    McConnell    V.    McConnell,    11    Vt. 
?90.    Va. — Brown  v.  Bedford  City  Land 
&   Imp.   Co.,   91   Va.   31,    20    S.   E.    968. 
W     Va. — United    States    Blowpipe    Co. 
v.    Spencer,    40    W.    Va.    698,    21    S.    E. 
769;    Zell    Guano    Co.   V.    Heatherly,    38 
W.   Va.    409,    18    S.    E.    611;    Brown    v. 
Wylie,  2  W.  Va.  502,  98  Am.  Dec.  781. 
Eng.— Marsh  v.   Keith,   1   Drew    &   Sm. 
342     62    Eng.    Reprint    1410;    Davis    v. 
Ottv,  2  De  G.,  J.  &  S.  238,  46  Eng.  Re- 
print 366;  Bennett  V.  Vade,  2  Atk.  325, 
26   Ensr.    Reprint    597,   9    Mod.    312,    88 
Eng.  Reprint,  474;  Bagot  v.  Easton,  L. 
R.  7  Ch.  Div.  1   (for  rescission  of  part- 
nership   agreement    or     dissolution     of 
partnership). 
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statements  of  facts  must  not  be  inconsistent  with  each  other.9* 
Facts  Within  Knowledge  of  Defendant.  —  But  there  is  authority  for  the 
doctrine  that  plaintiff  may  plead  facts  in  the  alternative,  where  he 
alleges  that  one  or  the  other  of  the  alternative  statements  is  true  and 
that  the  facts  are  within  the  knowledge  of  the  defendant  and  not  within 
the  knowledge  of  the  plaintiff.83 

3.  Manner  of  Stating  Facts.  —  a.  Certainty  To  a  Common  Intent. 
It  has  been  held,  and  often  said,  that  the  rules  for  the  construction  of 
bills  in  equity  are  less  strict  than  the  rules  of  the  common  law,  and  that 
certainty  to  a  common  intent  is  all  that  is  required  in  bills.64 


"This  uncertainty  may  arise  from 
two  causes:  (1)  Inasmuch  as  the  pre- 
cise kind  of  relief  is  often  a  matter 
of  discretion  with  the  court,  a  plain- 
tiff may  well  doubt  to  what  relief,  as 
matter  of  law,  he  may  be  entitled  un- 
der the  particular  circumstances  of  the 
ease.  (2)  More  frequently  the  nature 
of  the  relief  which  the  court  can  ulti- 
mately give  depends  upon  the  situation 
of  the  property  and  the  acts  and  do- 
ings of  the  defendant  in  regard  to  it; 
and  these  facts  may  not  be  ascertained 
definitely  until  discovery  is  had  from 
the  defendant,  or  until  they  are 
brought  to  light  by  testimony  at  the 
hearing."  Merwin  Eq.  PI.  526.  See 
also  Stein  v.  Robertson,  30  Ala.  286. 

Where  a  bill  is  framed  with  a  double 
aspect,  each  aspect  should  be  distinctly 
stated.  Electric  Goods  Mfg.  Co.  v. 
Koltonski,   171  Fed.  550. 

Each  aspect  must  make  a  good  bill. 
If  either  is  bad  the  whole  is  subject 
to  demurrer.  Henry  v.  Tennessee  Live 
Stock  Co.    (Ala.),  50  So.  1029. 

Different  states  of  fact  calling  for 
essentially  different  relief  will  generally 
amount  to  multifariousness.  See  titles 
4 'Misjoinder' ' ;  "Multifariousness. ' ' 

62.  U.  S. — Williams  v.  Jackson,  107 
IT.  S.  478,  2  Sup.  Ct.  814,  27  L.  ed. 
529;  American  Box-Machine  Co.  V. 
Crosman,  57  Fed.  1021;  Wilkinson  v. 
Dobbie,  12  Blatch.  298,  29  Fed.  Cas. 
No.  17,670.  Ala. — Beddow  v.  Sheppard, 
118  Ala.  474,  23  So.  662;  Friedman  v. 
Fennell,  94  Ala.  570,  10  So.  649;  Ta- 
tum  v.  Walker,  77  Ala.  563  (cancella- 
tion of  mortgage  or  redemption) ; 
Cramer  v.  Watson,  73  Ala.  127;  Eufaula 
V.  McNab,  67  Ala.  588,  42  Am.  Rep. 
118;  Micon  v.  Ashurst,  55  Ala.  607  (can- 
cellation of  mortgage  or  redemption). 
Fla— Bridger  v.  Thrasher,  22  Fla.  383. 
Ga. — Howell  v.  Rome  Grocery  Co.,  102 
Ga.    174,    29    S.    E.    178.      IlL— Hill    v. 


Spencer,  196  111.  65,  63  N.  E.  614.  Mich. 
Mundy  v.  Foster,  31  Mich.  313;  Hart 
v.  McKeen,  Walk.  Ch.  417.  Miss.— Mur- 
rell  v.  Jones,  40  Miss.  565,  that  plain- 
tiff may  be  required  to  elect  between 
inconsistent  statements.  N.  J. — Leon- 
ard v.  Cook  (N.  J.  Eq.),  20  Atl.  1085. 
N.  Y. — McCosker  V.  Brady,  1  Barb.  Ch. 
329.  N.  C. — Rankin  v.  Jones,  55  N.  C. 
169,  cancellation  or  enforcement  of  trust 
deed.  R.  I.— Keyes  'v.  Ketrick,  25  R.  1. 
468,  56  Atl.  770.  Tenn.—  Bynum  v. 
Ewart,  90  Tenn.  655,  18  S.  W.  3!T4; 
Masson  v.  Anderson,  3  Baxt.  290;  Bos- 
ley  V.  Phillips,  3  Tenn.  Ch.  649;  Col- 
lins v.  Knight,  3  Tenn.  Ch.  183.  W.  Va. 
Zell  Guano  Co.  v.  Heatherly,  38  W.  Va. 
409,  18  S.  E.  611. 

63.  U.  S.— Fisher  v.  Moog,  39  Fed. 
665;  Wilkinson  v.  Dobbie,  12  Blatchf. 
298,  29  Fed.  Cas.  No.  17,670.  Ala. 
Peters  v.  Rhodes,  157  Ala.  25,  47  So. 
183;  Shipman  v.  Furniss,  69  Ala.  555, 
44  Am.  Rep.  528;  Rives  v.  Walthall, 
38  Ala.  329;  Thomason  v.  Smithson,  7 
Port.  144.  Ky. — Peck  v.  Price,  9  Ky. 
L.  Rep.  166,  4  S.  W.  306,  under  statute. 
N.  Y. — Lloyd  v.  Brewster,  4  Paige  537. 
W.  Va. — Zell  Guano  Co.  v.  Heatherly, 
38  W.  Va.  409,  18  S.  E.  611.  Compare 
Spears  v.  Cheatham,  44  Miss.  64,  as  to 
decree  pro  confesso. 

64.  U.  S. — St.  Louis  v.  Knapp  S.  & 
Co.,  104  U.  S.  658,  26  L.  ed.  883.  Ala. 
Caple  v.  McCollum,  27  Ala.  461;  Hart- 
well  v.  Blocker,  6  Ala.  581.  Ga. — Black 
v.  Black,  15  Ga.  445.  111.— Coon  v. 
Holtz,  139  111.  App.  472.  Md.— Bol- 
giano  V.  Cooke,  19  Md.  375;  Birely'a 
Exrs.  V.  Staley,  5  Gill  &  J.  432;  Tier- 
nan  v.  Poor,  1  Gill  &  J.  216,  19  Am.  Dec. 
225;  Mewshaw  v.  Mewshaw,  2  Md.  Ch. 
12.  Mass. — O'Hare  v.  Downing,  130 
Mass.  16;  Burditt  v.  Grew,  8  Pick.  108. 
Mich. — Bigelow  v.  Sheehan,  150  Mich. 
507,  114  N.  W.  389.  N.  J.— Mott  v. 
Mott,   49   N.    J.   Eq.   192,   22    Atl.   997; 
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Construction  Against  Pleader.  —  But  the  rule  obtains  in  equity,  that 
allegations  of  a  bill  which  are  fairly  open  to  different  constructions 
shall  be  construed  against  the  plaintiff.65 

General  Limited  by  Specific  Allegations.  —  An  allegation  in  general 
terms  is  to  be  constructed  and  limited,  usually,  by  a  more  certain  and 
specific  allegation.66 

Convenient  Certainty.  —  It  may  be  said  in  general,  that  facts  should 
be  alleged  with  such  convenient  certainty  as  to  time,  place,  amounts, 
value,  manner  and  other  incidents  as  fairly  to  apprize  the  defendant 
of  the  case  which  he  is  called  upon  to  meet  ;67  or,  as  sometimes  stated 


Gogherty  v.  Bennett,  37  N.  J.  Eq.  87; 
New  York  Mut.  Life  Ins.  Co.  V.  Sturges, 
33  N.  J.  Eq.  328;  Kandolph  v.  Daly,  16 
N.  J.  Eq.  313;  Paterson  &  H.  R.  Co.  v. 
Jersey  City,  9  N.  J.  Eq.  434  (allegation 
under  ' '  inasmuch  as  ") .  N.  Y. — McCabe, 
v.  Cooney,  2  Sandf.  Ch.  314.  S.  C. 
McCallum  v.  Grier,  86  S.  C.  162,  68 
S.  E.  466,  138  Am.  St.  Pep.  1037.  Vt. 
Quinn  v.  Valignette,  80  Vt.  434,  68  Atl. 
515,  14  L.  P.  A.  (N.  S.)  962.  W.  Va, 
Jones  v.  Crim  &  Peck,  66  W.  Va.  301, 
66  S.  E.  367.  Wis.— Prescott  v.  Everts, 
4  Wis.  329.  Eng.— Carleton  v.  Leigh- 
ton,  3  Mer.  667,  36  Eng.  Reprint  255; 
Carew  v.  Johnston,  2  Sch.  &  Lef.  280, 
305. 

See  also  Danl.  Ch.  PI.  &  Pr.  (6  Am. 
ed.)  *362,  368  (recommending  the  adop- 
tion of  common  law  forms  of  allegation 
where  possible) ;  Halsey  v.  Ball,  36  N. 
J.  Eq.  161  (as  to  "charging"  the  main 
facts  in  the  case). 

No  particular  forms  of  words  are 
necessary.  N.  J. — Yanger  V.  Skinner, 
14  N.  J.  Eq.  389.  Tenn.— Walker  v. 
Cottrell,  6  Baxt.  257.  W.  Va.— Jones 
v.  Crim  &  Peck,  66  W.  Va.  301,  66 
S.  E.  367. 

As  to  waiver  of  uncertainty  by  pro- 
ceeding to  a  hearing  on  the  merits,  see 
Smith  v.  McKay,  7  H.  L.  Cas.  750, 
52  Eng.  Reprint,  961,  21  Beav.  522,  11 
Eng.  Reprint  299;  Carew  V.  Johnston,  2 
Sch.  &  Lef.  (Eng.)  280.  And  see  the 
title  "Demurrer." 

65.  U.  S.— M'athewson  v.  Clarke,  6 
How.  122,  12  L.  ed.  370;  Electric  Goods 
Mfg.  Co.  V.  Koltonski,  171  Fed.  550; 
Surget  v.  Byers,  Hempst.  715,  23  Fed. 
Cas.  No.  13,629.  Ala.— Bozeman  v. 
Sun  Ins.  Co.,  54  So.  178;  Tate  V.  Evans, 
54  Ala.  16;  Winter  v.  Quarles,  43  Ala. 
692;  Miller  v.  Bates,  35  Ala.  580; 
Stubbs  v.  Leavitt,  30  Ala.  352;  Lock- 
ard  v.  Lockard,  16  Ala.  423.  Ark. 
Holman  v.  Patterson,  29  Ark.  357.    Fla. 
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Hull  v.  Burr,  58  Fla.  432,  50  So.  754; 
Murrell  v.  Peterson,  57  Fla.  480,  49  So. 
31;  Durham  r.  Edwards,  50  Fla.  495, 
38  So.  926;  Barco  v.  Doyle,  50  Fla. 
488,  39  So.  103;  Pinney  v.  Pinney,  46 
Fla.  559,  35  So.  95;  Stockton  v.  Na- 
tional Bank,  45  Fla.  590,  34  So.  897. 
Ga.— Marshall  v.  Drawhorn,  27  Ga.  275. 
HI.— Brewster  V.  Cahill,  199  111.  309, 
65  N.  E.  233;  Bowman  v.  Ash,  143  111. 
649,  32  N.  E.  486;  Peipho  V.  Peipho, 
88  111.  438;  Dunham  v.  Hyde  Park,  75 
111.  371.  Md.— Malnner  v.  Carroll,  46 
Md.  193;  Birelv's  Exrs.  v.  Staley,  5 
Gill  &  J.  432,  25  Am.  Dec.  303.  Miss. 
Warner  V.  Warner,  33  Miss.  547.  N.  J. 
Schuler  v.  Southern  Iron  &  Steel  Co., 
77  N.  J.  Eq.  60,  75  Atl.  552.  Ohio. 
Williams  v.  Cincinnati  First  Presby. 
Soc,  1  Ohio  St.  478.  Vt.— Quinn  v. 
Valiquette,   80   Vt.    434,    68    Atl.    515, 

14  L.  R.  A.  (N.  S.)  962.  Compare  Con- 
don v.  Knoxville,  C.  G.  &  L.  R.  Co. 
(Tenn.  Ch.  App.),  35  S.  W.  781. 

66.  U.  S. — Lumley  v.  Wabash  R. 
Co.,  71  Fed.  21.  N.*Y—  Brady  v.  Me- 
Cosker,  1  N.  Y.  214.  Wis— Conners  V. 
Conners,  4  Wis.  131.  Eng.— Evan  v. 
Avon,  29  Beav.  144,  54  Eng.  Reprint 
581;  Ellis  v.  Colman,  25  Beav.  662,  53 
Eng.  Reprint  790. 

67.  U.  S.— Watson  v.  United  States 
Sugar  Refinery,  68  Fed.  769,  15  C.  C. 
A.  662;  Electric  Goods  Mfg.  Co.  V. 
Koltonski,  171  Fed.  550;  Price  v.  Cole- 
man, 21  Fed.  357;  Leo  v.  Union  Pac. 
R.   Co.,   19   Fed.   283;  -Socola   v.   Grant, 

15  Fed.  487;  Dwight  v.  Smith,  20 
Blatchf.  210,  9  Fed.  795.  Ala.— Perry 
v.  New  Orleans,  M.  &  C.  R.  Co.,  55 
Ala.  413,  28  Am.  Rep.  740  (bribery); 
Jones  v.  Cowles,  26  Ala.  612.  Ark. 
Nolley  v.  Rogers,  22  Ark.  227.  Fla. 
Durham  v.  Edwards,  50  Fla.  495,  38  So. 
926;  West  v.  Reynolds,  35  Fla.  317,  17 
So.  740.  Ga. — Brooks  v.  Turner,  62 
Ga.   164;  Caldwell  v.  Dulin.  22    Ga.    4 
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with  such  certainty  as  to  enable  the  court  to  determine,  from  the  bill 
alone,  assuming  it  to  be  true,  the  definite  and  specific  relief  which 
should  be  granted.68 


(as  to  profits) ;  Green  v.  Ingram,  16  Ga. 
164;  Wright  v.  Hicks,  15  Ga.  160,  60 
Am.  Dec.  687.  111.— Hill  v.  Spencer, 
196  111.  65,  63  N.  E.  614;  Fitzpatrick 
V.  Beatty,  6  111.  454.  la. — Gammcl  V. 
Young,  3  Iowa  297  (amount  of  alleged 
lien).  Md. — Mewshaw  v.  Mewshaw,  2 
Md.  Ch.  12.  Mass. — Wolcott  v.  Jones, 
4  Allen  367  (amount  of  payments). 
Miss.— Adams  v.  Griffin,  85  Miss.  1,  37 
So.  457;  Whitfield  v.  Evans,  56  Miss. 
488  (condition  of  bond);  Smith  V.  Gill, 
52  Miss.  607;  Farr  V.  Farr,  34  Miss. 
597,  69  Am.  Dec.  406;  Warner  v.  War- 
ner, 33  Miss.  547;  Prestidge  V.  Pendle- 
ton, 24  Miss.  80.  N.  HI— Rice  v.  Mer- 
rimack Hosiery  Co.,  56  N.  H.  114.  N.  J. 
Muller  v.  Muller,  79  Atl.  429;  New 
York  Mutual  Life  Ins.  Co.  v.  Sturges, 
33  N.  J.  Eq.  32S;  Philhower  v.  Todd, 
11  N.  J.  Eq.  54.  N.  Y.  — Tallman  v. 
Green,  3  Sandf.  Ch.  437.  Tenn.— Sew- 
ell  v.  Tuthill,  112  Tenn.  271,  79  S.  W. 
376.  Va. — Universal  Life  Ins.  Co.  v. 
Devore,  83  Va.  267,  2  S.  E.  433.  W.  Va. 
Zell  Guano  Co.  v.  Heatherly,  38  W.  Va. 
409,  18  S,  E.  611;  Edwards  V.  Chilton, 
4  W.  Va.  352  (defects  in  title).  Eng. 
Evan  v.  Avon,  29  Beav.  144,  54  Eng. 
Reprint  581;  Armisted  v.  Durham,  11 
Beav.  422,  50  Eng.  Eeprint  880;  Worm- 
aid  v.  DeLisle,  3  Beav.  18,  49  Eng.  Re- 
print 8;  Mayor  of  London  v.  Levy,  8 
Ves.  Jr.  398,  32  Eng.  Reprint  408; 
East  India  Co.  v.  Henchman,  1  Ves.  Jr. 
287,  30  Eng.  Reprint  347. 

See  also  Prescott  v.  Everts,  4  Wis. 
329,  as  to  sufficient  allegation  of  ten- 
der. 

* 'Uncertainty  in  a  bill  may  arise  in 
various  ways.  (1)  The  case  intended 
to  be  made  by  the  bill  may  be  vague 
and  uncertain.  (2)  The  case  intended 
to  be  made  may  be  certain;  but  the 
allegations  of  the  bill  may  be  so  vague 
and  general,  as  to  draw  with  them  the 
consequences  and  mischief  of  uncer- 
tainty in  pleadings.  (3)  Some  of  the 
material  facts  may  be  stated  with  suf- 
ficient certainty,  and  others  again  with 
so  much  indistinctness  or  incomplete- 
ness, as  to  their  nature,  extent,  date,  or 
other  essential  requisites  (as,  for  ex- 
ample, in  stating  the  title  of  the  plain- 
tiff) as  to  render  inert  or  inefficient 
those  with  which  they  are  connected,  or 


upon  which  they  depend."     Story  Eq. 
PL   (8th  ed.)   §242. 

As  to  sufficiency  of  allegation  of  no- 
tice of  equity,  see  XJ.  S. — Wood  v. 
Mann,  1  Sumn.  506,  30  Fed.  Cas.  No. 
17,951.  Ark. — Brodie  v.  Skelton,  1  Ark. 
120.  la.— Brace  v.  Reid,  3  Greene  422. 
N.  Y. — Dias  v.  Bouchaud,  10  Paige  445. 

As  to  negligence,  see  Allen  v.  Luke, 
141  Fed.  694  (bank  directors) ;  Caesar 
v.  Capell,  83  Fed.  403  (bank  directors) ; 
Price  V.  Coleman,  21  Fed.  357  (bank 
directors).  And  see  the  title  "Negli- 
gence." 

As  to  negativing  an  exception  in  a 
statute,  see  Attorney  General  v.  Oak- 
land County  Bank,  Walk.  Ch.  (Mich.) 
90. 

Test. — "It  is  manifest  that  the  test 
of  sufficiency  as  to  certainty  must  in  a 
large  measure  depend  upon  the  circum- 
stances of  the  particular  case.  In  the 
language  of  Lord  Thurlow  in  Phillips 
v.  Phillips,  4  Q.  B.  Div.  127:  'It  de- 
pends upon  the  good  sense  of  the  thing.' 
Thus,  in  Watson  v.  Murray,  23  N.  J. 
Eq.  257,  it  was  held  that  averments 
in  a  bill  which  would  ordinarily  be  ob- 
jectionable for  uncertainty  were  suffi- 
cient against  the  demurrer  by  reason 
of  the  fact  that  the  bill  was  one  for 
discovery,  and  that  the  matters  touching 
which  the  bill  was  challenged  for  uncer- 
tainty were  matters  the  source  of  infor- 
mation of  which  were  entirely  within 
defendant's  possession.  [1]  in  the  pres- 
ent case  the  contrary  condition  exists, 
as  this  suit  is  for  the  recovery  of 
money  for  services  performed  for  in- 
testate and  for  merchandise  supplied 
to  him  in  his  lifetime,  which  are  mat- 
ters peculiarly  within  the  knowledge 
of  complainant,  and  of  which  the  de- 
fendant is  presumptively  more  or  less 
in  ignorance  as  to  details.  Under  these 
circumstances,  I  think  it  is  clear  that 
the  defined  rules  of  equity  pleading  re- 
quire complainant  to  give  defendant 
full  information  of  the  case  he  is  called 
upon  to  answer  in  such  manner  as  to 
apprise  him  of  the  times  when  and 
the  nature  of  the  labor  performed,  and 
the  kind  and  extent  of  the  merchandise 
delivered,  and  the  times  when  deliv- 
ered." Muller  v.  Muller,  76  N.  J.  Eq. 
158,  79  Atl.  429. 

68.     U.  S.— Savage  v.  Worsham,  104 
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Numbering  Paragraphs. —  In  some  states,  a  bill  must  be  drawn  in  num- 
bered paragraphs.69 

b.  Legal  Conclusions.  —  It  follows,  that  the  bill  should  state  essen- 
tial facts  and  not  mere  legal  conclusions  predicated  upon  facts  not  al- 
leged.70 But  though  it  is  not  necessary,  ordinarily,  to  plead  conclusions 
of  law  where  the  facts  are  stated,71  it  may  be  convenient  and  proper 
to  do  so  at  times,72  and,  where  there  might  be  different  legal  inferences 
from  the  facts  alleged,  it  may  be  necessary  for  the  plaintiff  to  state 
the  construction  on  conclusion  placed  on  them  by  him.73 

Facts  Implied  from  Facts  Alleged.  —  Where  the  material  operative  facts 
are  properly  alleged,  other  facts  fairly  implied  from  them  need  not  be 
alleged.74 

Fraud.  —  It  is  not  sufficient  to  allege  fraud  as  a  conclusion  only ;  but 
the  essential  facts  which  constitute  fraud  must  be  averred  distinctly.75 


Fed.  18.  Fla. — Durham  v.  Edwards,  50 
Fla.  495,  38  So.  926.  Ga.— Brooks  v. 
Turner,  62  Ga.  164.  111.— Stow  v.  Rus- 
sell, 36  111.  18;  Becklenberg  v.  Becklen- 
berg,  102  111.  App.  504.  Ky.— Penne- 
baker  v.  Wathan,  2  A.  K.  Marsh.  315. 
Miss. — Perkins  v.  Sanders,  56  Miss.  733. 
Pa. — Delaware  &  Hudson  Canal  Co.  v. 
Pennsylvania  Coal  Co.,  21  Pa.  131.  Va. 
Fowler  v.  Saunders,  4  Call.  361.  See  also 
Corbus  v.  Alaska  Treadwell  Gold  Min. 
Co.,  99  Fed.  334. 

69.  Cobb  v.  Baker,  95  Me.  89,  49 
Atl.  425.  And  see  court  rules  and  stat- 
utes in  Alabama,  Delaware,  Maryland, 
Michigan,  Pennsylvania  and  Rhode 
Island. 

70.  Ala. — Wingo  v.  Hardy,  94  Ala. 
184,  10  So.  659  ("unavoidable  de- 
lay"); Cockrell  v.  Gurley,  26  Ala.  405. 
111.— Miller  v.  Stalker,  158  111.  514,  42 
N.  E.  79  (title  by  "divers  deeds,  wills, 
devises,"  etc.);  Short  v.  Kieffer,  142 
111.  258,  31  N.  E.  427  ("performance 
of  agreement");  Kedzie  v.  West  Chi- 
cago Park  Comrs.,  114  111.  280,  2  N.  E. 
182.  Md  —  Wootten  v.  Burch,  2  Md. 
Ch.  190.  N.  J.— Atlantic  Trust  Co.  v. 
Consolidated  Elec.  Storage  Co.,  49  N. 
J.  Eq.  402,  23  Atl.  934  ("insolvency" 
as  jurisdictional  fact) ;  Thompson  v. 
Moxey,  47  N.  J.  Eq.  538,  20  Atl.  854; 
Hewitt  t>.  Kuhl,  25  N.  J.  Eq.  24.  Wis. 
Supervisors  Iowa  County  v.  Mineral 
Point  R.  Co.,  24  ^is.  93. 

See  also  Socola  v.  Grant,  15  Fed. 
487,  where  inconsistent  clause  was 
stricken  out. 

71.  Mass. — Farnam  v.  Brooks,  9 
Pick.  212,  fraud.  Mich. — Denison  v. 
Gibson,  24  Mich.  187,  illegality.  Tenn. 
Weatherhead  v.  Boyer,  7  Yerg.  545, 
■sury. 

VoL  IV 


A  conclusion  not  justified  by  the 
particular  facts  alleged  is  not  conclu- 
sive on  the  plaintiff.  McMillan  V. 
James,  105  HI.  194;  Allen  v.  Woodruff, 
96  111.  11;  Brady  v.  McCosker,  1  N.  Y. 
214. 

72.  See  supra,  I,  F,  2,  d. 

73.  Danl.  Ch.  PI.  &  Pr.  (6  Am.  ed.) 
372;  Clive  v.  Beaumont,  1  G.  &  S.  397, 
13  Jur.  226,  63  Eng.  Reprint  1121 
(waiver  of  objections  to  title). 

74.  U.  S—  Rubber  Tire  Wheel  Co.  v. 
Davie,  100  Fed.  85.  Ala. — Cowles  v. 
Morgan,  34  Ala.  535.  Me. — Lovell  v. 
Farrington,  50  Me.  239.  Md.— To  wn- 
shend  v.  Duncan,  2  Bland  45.  N.  H. 
Whitten  v.  Whitten,  36  N.  H.  326,  de- 
livery of  deed  under  allegation  of  con- 
veyance by  deed.  N.  Y. — Van  Cort- 
landt  v.  Beekman,  6  Paige  492.  Tenn. 
Dunlap  v.  Gibbs,  4  Yerg.  94.  Eng. 
Hyde  v.  Edwards,  12  Beav.  160,  13  Jur. 
757,  50  Eng.  Reprint  1021  (the  signing 
and  attestation  of  a  will  alleged  to 
have  been  duly  executed  in  writing) ; 
Harrison  v.  Hogg,  2  Ves.  Jr.  323,  30 
Eng.  Reprint  654  (as  livery  of  seizin 
under  allegation  of  feoffment,  or  en- 
rollment under  allegation  of  bargain 
and  sale). 

See  also  Webber  v.  Gage,  39  N.  H. 
182. 

Where  a  contract  is  alleged  to  be  in 
writing,  the  signing  thereof  is  pre- 
sumed. Cozine  v.  Graham,  2  Paige 
(N.  Y.)  177;  Barkworth  v.  Young,  4 
Drew.  1,  62  Eng.  Reprint  1;  Dunn  v. 
Calcraft,  2  Sim.  &  Stu.  56,  57  Eng. 
Reprint   266. 

75.  U.  S. — Hammond  v.  Hopkins,  143 
U.  S.  251,  12  Sup.  Ct.  418  36  L.  ed. 
145;  St.  Louis  &  S.  F.  R.  Co.  v.  John- 
ston,  133   U.   S.   566,   10   Sup.   Ct.   390* 
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Accident  or  Mistake.  —  The  facts  upon  which  accident  or  mistake  is 
predicated  must  be  set  forth  specifically.76 

Where  a  settled  account,  award,  decree  or  other  matter  is  sought  to  be 
impeached  for  error,  the  particular  errors  relied  on  must  be  set  forth.'7 

Usury.  —  The  essential  facts  of  usury  or  other  illegality  must  be 
pleaded.78 


33  L.  ed.  683;  Marquez  v.  Frisbie,  101 
U.  S.  473,  25  L.  ed.  800;  Voorhees  v. 
Bonesteel,  16  Wall.  16,  21  L.  ed.  268; 
Noonan  v.  Lee,  2  Black  499,  17  L.  ed. 
278;  Moore  v.  Green,  19  How.  69,  15 
L.  ed.  533;  Harding  v.  Handy,  11 
Wheat.  103,  6  L.  ed.  429;  Kennedy  v. 
Custer,  174  Fed.  972,  98  0.  C.  A.  584; 
Cella  v.  Brown,  144  Fed.  742,  75  C.  C. 
A.  608;  Williamson  v.  Beardsley,  137 
Fed.  467,  69  C.  C.  A.  615;  Dashiell  v. 
Grosvener,  66  Fed.  334,  13  C.  C.  A.  593, 
25  U.  S.  App.  227;  LeMarchel  V.  Tee- 
garden,  133  Fed.  826;  Braddock  v. 
Loucheim,  87  Fed.  287;  Lumley  v. 
Wabash  R.  Co.,  71  Fed.  21;  Field  v. 
Hastings  &  Bradley  Co.,  65  Fed.  279; 
Bangs  v.  Loveridge,  60  led.  963;  United 
States  V.  Norsch,  42  Fed.  417  (in  ob- 
taining decree);  Lafayette  v.  Neely,  21 
Fed.  738;  Hazard  V.  Griswold,  21  Fed. 
178;  Huntington  v.  Saunders,  14  Fed. 
907;  Linn  v.  Green,  5  McCrary  380, 
637,  17  Fed.  407;  Magniac  V.  Thomp- 
son, 2  Wall.  Jr.  209,  16  Fed.  Cas.  No. 
8,957.  Ala. — Hays  v.  Alrichs,  115  Ala. 
239,  22  So.  465;  Jackson  v.  Rowell,  87 
Ala.  685,  6  So.  95;  McHan  v.  Ordway, 
76  Ala.  347;  Lake  v.  Security  Loan 
Assn.,  72  Ala.  207.  Ark.— Twombley 
V.  Kimbrough,  24  Ark.  459;  Ringgold 
v.  Stone,  20  Ark.  526.  Conn.— Crocker 
V.  Higgins,   7   Conn.   342;   Bull   v.   Bull, 

2  Root  476.  Fla. — McClinton  v.  Chapin, 
54  Fla.  510,  45  So.  35.  Ga.—  Miller  v. 
Cotten,  5  Ga.  341;  Carter  v.  Anderson, 
4  Ga.  516.  111.— Klein  v.  Harine,  47  111. 
430;  Newell  v.  Bureau  County  Super- 
visors, 37  111.  253;  Elston  v.  Blanchard, 

3  111.  420;  Toles  v.  Johnson,  72  111. 
App.  182.  la. — DeLouis  v.  Meek,  2 
Greene  55,  50  Am.  Dec.  491.  Ky. 
Jasper  v.  Hamilton,  3  Dana  280.  Me. 
Merrill  V.  Washburn,  83  Me.  189,  22 
Atl.  118.  Md.— Grove  v.  Rentch,  26 
Md.  367.  Mass. — Nichols  v.  Rogers, 
139  Mass.  146,  29  N.  E.  377;  Farnam 
V.  Brooks,  9  Pick.  212.  Mich.— Tong 
v.  Marvin,  15  Mich.  60.  Miss. — Hogan 
V.  Burnett,  37  Miss.  617.  Mo. — Lewis 
v.  Lewis,  9  Mo.  183,  43  Am.  Dec.  540, 
common  confederacy  clause  inadequate. 
N.    J. — Hageman    v.    Brown,    76    N.    J. 


Fq.  126,  73  Atl.  862;  Herbert  v.  Her- 
bert, 47  N.  J.  Eq.  11,  20  Atl.  290; 
Smith  v.  Wood,  42  N.  J.  Eq.  563,  7  Atl. 
S81;  Howell  V.  Sebring,  14  N.  J.  Eq. 
84;  Parsons  v.  Heston,  11  N.  J.  Eq. 
155;  Small  V.  Boudinot,  9  N.  J.  Eq. 
381.  N.  Y.— Lyon  v.  Tallmadge,  1 
Johns.  Ch.  184,  clause  inadequate.  N.  C. 
Bryan  v.  Spruill,  57  N.  C.  27;  Lyerly 
r.  Wheeler,  45  N.  C.  267,  59  Am.  Dec. 
596  (common  confederacy  clause  in- 
adequate); Witherspoon  v.  Carmichael, 
41  N.  O.  143.  Ohio.— Williams  V.  Cin- 
cinnati First  Presbyterian  Soc,  1  Ohio 
St.  478.  Pa. — Appeal  of  Johnson,  9  Pa. 
416.  R.  I. — Smith  v.  Providence  Coun- 
ty Sav.  Bank,  18  R.  I.  705,  30  Atl.  342; 
Chapman  v.  Chapman,  13  R.  I.  680. 
S.  C— Eraser  v.  Hext,  2  Strobh.  Eq. 
250.  Tenn. — Winham  v.  Crutcher,  2 
Tenn.  Ch.  535.  Va.— Steed  v.  Baker, 
13  Gratt.  380.  Eng. — Munday  v.  Knight, 
3  Hare  497,  8  Jur.  904,  67  Eng.  Re- 
print 479;  Gilbert  v.  Lewis,  1  DeG.,  J. 
&  S.  38,  9  Jur.  (N.  S.)  1S7,  46  Eng. 
Reprint  45;  Benfield  V.  Solomons,  £♦ 
Ves.  Jr.  77,  32  Eng.  Reprint  530; 
Palmer  V.  Mure,  2  Dick.  4S9,  21  Eng. 
Reprint  359;  Wallingford  v.  Mutual 
Society,  L.  R.  5  App.  Cas.  6S5;  Hal- 
lows v.  Fernie,  L.  R.  3  Ch.  App.  Cas. 
467. 

76.  Me. — Merrill  V.  Washburn,  83 
Me.  189,  22  Atl.  118;  Stover  v.  Poole, 
67  Me.  217.  N.  Y.— Coles  v.  Bowne,  10 
Paige  535.  N.  C— Caton  v.  Willis,  40 
N.  C.  335.  S.  O.— Fraser  v.  Hext,  2 
Strobh.  Eq.  250. 

See  title  "Reformation." 

77.  U.  S. — Flannigan  v.  Chapman  & 
Dewey  Land  Co.,  144  Fed.  371,  75  C. 
C.  A.  310,  objections  to  decree.  Ark. 
Ringgold  v.  Stone,  20  Ark.  526,  errors 
in  account  of  executor.  W.  Va. — Sea- 
bright  v.  Seabright,  28  W.  Va.  412  (er- 
rors in  account  of  executor);  Edwards 
V.  Chilton,  4  W.  Va.  352  (defects  in 
title).  Eng. — Johnson  v.  Curteis,  3 
Bro.  Ch.  266,  29  Eng.  Reprint  528; 
Taylor  V.  Haylin,  2  Bro.  Ch.  310,  29 
Eng.  Reprint  170;  Routh  v.  Peach,  2 
Anstr.  519   (objections  to  award). 

78.  Newell  v.  Bureau  County  Super- 

Vol  IV 


128 


BILLS  AND  ANSWERS 


Irreparable  Injury.— It  is  generally  insufficient  to  allege  that  irrepar- 
able injury  will  result  from  a  threatened  act,  without  stating  facts  to 
justify  the  conclusion.79 

Plaintiff's  title  to  property  should  be  alleged  with  certainty.80 

Time.si  amount  and  valued  when  material,  should  be  alleged  with 
certainty. 

e.  Evidence.  —  On  the  other  hand,  the  plaintiff  is  not  required  to 
(and  ordinarily,  should  not)  plead  the  facts  of  his  case  with  such 
minuteness  of  detail  and  circumstance  as  amounts  to  a  recital  of  the 
evidence  of  the  ultimate  or  operative  facts.83  But  it  should  not  be  over- 


visors,  37  111.  253;  Dowdall  v.  Lenox, 
2  Edw.  Ch.  (N.  Y.)  267;  Cole  V.  Savage, 
1  Clarke  Ch.  (N.  Y.)  361. 

79.  U.  S.— Indian  Land  &  Trust  Co. 
v.  Schoenfelt,  135  Fed.  484,  68  C.  C.  A. 
196.  Conn.— Mead  v.  Stirling,  62  Conn. 
586,  27  Atl.  591,  23  L.  E.  A.  227.  Fla. 
Willingham  v.  King,  23  Fla.  478,  2  So. 
851.  W.  Va.— Farland  v.  Wood,  35  W. 
Va.  458,  14  S.  E.  140;  Cresap  v.  Kemble, 
26  W.  Va.  603. 

See  also  Wyckoff  v.  Wagner  Type- 
writer Co.,  88  Fed.  515,  as  to  sufficient 
averment  of  injury  in  patent  case. 

And  see  the  title  "Injunction." 

80.  It  is  not  sufficient  to  allege  a 
title  or  interest  in  plaintiff  arising  in  a 
certain  manner  "or  otherwise"  or  "in 
some  other  manner,"  etc.  Wormald  v. 
DeLisle,  3  Beav.  18,  49  Eng.  Eeprint 
8;  Cresset  v.  Mitton,  1  Ves.  Jr.  449, 
30  Eng.  Eeprint  431,  3  Bro.  Ch.  481, 
29  Eng.  Eeprint  655.  Compare  Danl. 
Ch.  PI.  &  Pr.  (6  Am.  ed.)  *363  (as  to 
equitable  interests) ;  Baring  v.  Nash, 
1  Ves.  &  B.  551,  35  Eng.  Eeprint  214 
(as  to  stating   defendant's  title). 

Where  plaintiff's  title  is  properly 
pleaded,  profert  of  the  documents  of 
title  need  not  be  made.  La  Eepublique 
Francaise  V.  Schultz,  57  Fed.  37.  But 
compare  I,  P,  herein. 

Seisin  in  fee  simple  implies  posses- 
sion. Gage  v.  Kaufman,  133  U.  S.  471, 
10   Sup.  Ct.  406,  33  L.  ed.   725. 

Where  plaintiff  claims  under  a  de- 
rivative title,  he  should  show  the  links 
in  his  title.  Goldsmith  V.  Gilliland,  22 
Fed.  865;  Humphreys  V.  Tate,  39  N.  C. 
220.  Compare  Thomas  v.  Nantahala 
Marble  &  Talc.  Co.,  58  Fed.  485,  7 
C.  C.  A.  330,  that^  allegation  of  pos- 
session under  fee  simple  estate  is  suffi- 
cient in  bill  to  enjoin  trespass. 

As  to  whether  plaintiff  claiming  as 
heir  by  immediate  descent  must  state 
every  link  in  his  pedigree,  see    U.    S. 
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Bishop  v.  York,  118  Fed.  352.  W.  Va. 
Norris  V.  Lemen,  28  W.  Va.  336.  Eng. 
Ford  v.  Peering,  1  Ves.  Jr.  72,  30  Eng. 
Eeprint  236;  Delome  v.  Hollingsworth, 
1  Cox.  Ch.  421;  Philips  V.  Philips,  L.  E. 
4  Q.  B.  Div.  127;  Palmer  v.  Palmer, 
[1892]   L.  E.  1  Q.  B.  Div.  319. 

It  is  not  necessary  to  plead  title 
specifically  as  against  one  claiming  un- 
der the  plaintiff  and  estopped  to  deny 
his  title.  Danl.  Ch.  PI.  &  Pr.  (6  Am. 
ed.)  See  the  titles  "Estoppel;" 
"Landlord  and  Tenant;"  "Mort- 
gages." 

As  to  personal  property  it  is  gen- 
erally sufficient  to  allege  "ownership." 
Strickland  v.  Fitzgerald,  7Cush.  (Mass.) 
530;  Tudor  V.  Cambridge  Waterworks, 
1  Allen  (Mass.)  164  ("owner"  of  right 
to  take  ice  and  fish);  Winnipiseogee 
Lake  Co.  v.  Young,  40  N.  H.  420.  See 
Toler  v.  East  Tennessee  V.  &  G.  E.  Co., 
67  Fed.  168,  as  to  sufficient  allegation 
of  title  to  mortgage  bonds. 

81.  U.  S  —  McKee  v.  Traveler's  Ins. 
Co.,  41  Fed.  117  (mechanic's  lien); 
Price  v.  Coleman,  21  Fed.  357  (to  fix 
liabilities  of  bank  directors).  Ala. — < 
Eeel  v.  Overall,  39  Ala.  138.  la— Gam- 
mel  v.  Young,  3  Iowa  297.  N.  J— Mer- 
ritt  V.  Brown,  19  N.  J.  Eq.  2S6. 

See  Danl.  Ch.  PI.  &  Pr.  (6  Am.  ed.) 
369,  particularly  as  to  phrase  "on  or 
about."  See  also  Espy  v.  Comer,  76 
Ala.  501. 

See  the  titles  "Limitation  of  Ac- 
tions" and  "Usury." 

82.  Skinner  v.  Judson,  8  Conn.  527, 
21  Am.  Dec.  691.  See  the  title  "Juris- 
diction." 

83.  U.  S. — 'Cherokee  Nation  V. 
Hitchcock,  187  U.  S.  294,  23  Sup.  Ct. 
115,  47  L.  ed.  183;  United  States  V. 
American  Bell  Tel.  Co.,  128  U.  S.  315, 
9  Sup.  Ct.  90,  32  L.  ed.  450;  St.  Louis 
v.  Knapp,  S.  &  Co.,  104  U.  S.  658,  26 
L.  ed.  883;  Miller  &  Lux  v.  Eickey,  127 
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looked,  that  a  bill  in  equity  may  seek  discovery  from  a  defendant,  in 
addition  to  other  relief,  and  that  it  may  be  proper  to  state  evidentiary 
facts  as  a  basis  for  such  discovery,  either  in  the  charging  part  of  the 
bill  or,  probably,  in  the  stating  part,  should  the  charging  part  be 
omitted.84 

As  a  rule,  a  deed  or  writing  should  not  be  copied  in  the  bill  at  length, 
but  should  be  pleaded  according  to  its  legal  effect,  or  only  so  much  of 
it  be  set  forth  as  is  directly  material  to  the  plaintiff 's^  case.85  But,  if 
the  construction  of  the  deed  or  writing  be  one  of  the  objects  of  the  suit, 
it  may  be  necessary  to  set  it  forth  wholly  or  partly  in  Mec  verba.80 

Facts  Peculiarly  Within  Defendant's  Knowledge. —  Less  certainty  and 
particularity  are  required  in  the  allegation  of  facts  which  lie,  or  are 
charged  to  lie,  more  peculiarly  in  the  knowledge  of  the  defendant, 


Fed.  573;  Shainwald  V.  Lewis,  6  Fed. 
766;  Nesmith  v.  Calvert,  1  Woodb.  &  M. 
84,  18  Fed.  Cas.  No.  10,123;  Dunham 
v.  Eaton  &  H.  E.  Co.,  1  Bond  492,  8 
Fed.  Cas.  No.  4,150.  Ala.— Orendorff 
17.  Tallman,  90  Ala.  441,  7  So.  821; 
Caple  v.  McCollum,  27  Ala.  461;  Bishop 
v  Bishop,  13  Ala.  475.  Fla.— H.  W. 
Metcalf  Co.  v.  Orange  County,  56  Fla. 
829,  47  So.  363.  m.— Penn  v.  Fogler, 
182  111.  76,  55  N.  E.  192.  la— Single- 
ton r.  Scott,  11  Iowa  589;  Harrison  v. 
Kramer,  3  Iowa  543.  Me.— Lovell  v. 
Farrington,  50  Me.  239.  Md. — Dennis 
V.  Dennis,  15  Md.  73;  Mewshaw  V. 
Mewshaw,  2  Md.  Ch.  Dec.  12.  Mass. 
Eogers  v.  Ward,  8  Allen  387,  85  Am. 
Dec.  710.  Mich.— Hubbard  v.  Me- 
Naghton,  43  Mich.  220,  5  N.  W.  293, 
38  Am.  Kep.  176;  Wilson  V.  Eggleston, 
27  Mich.  257;  Tong  v.  Marvin,  15  Mich. 
60.  Minn. — Wilcox  v.  Davis,  4  Minn. 
197.  N.  J.— Eiley  v.  Hodgkins,  57  N.  J. 
Eq.  278,  41  Atl.  1099;  Camden  &  A.  E. 
Co.  v.  Stewart,  19  N.  J.  Eq.  343.  N.  C. 
Weisman  v.  Heron  Min.  Co.,  4  N.  C. 
112,  7  Am.  Dec.  700.  Pa.— Winebren- 
ner  r.  Coder,  43  Pa.  244.  W.  Va.— Zell 
Guano  Co.  v.  Heatherly,  38  W.  Va.  409, 
18  S.  E.  611.  Eng.—  Wheeler  v.  Trot- 
ter, 3  Swanst.  174,  36  Eng.  Eeprint  819; 
Chicot  v.  Lesquesne,  2  Ves.  Sr.  315,  28 
Eng.  Eeprint  203;  Clarke  v.  Periam,  2 
Atk.  333,  26  Eng.  Eeprint  603. 

Under  a  former  English  rule,  the 
plaintiff  must  have  set  forth  in  his 
bill  any  declaration  or  admission  of  a 
defendant  upon  which  he  proposed  to 
relv  in  proof  of  his  case.  Earle  v. 
Pickin,  1  Buss.  &  M.  547,  39  Eng.  Ee- 
print 210;  Story  Eq.  PI.  §§263,  265a. 
But  the  rule  has  never  obtained  in  the 
United  States.     U.  S.— Smith  v.  Burn- 


ham,  2  Sumn.  612,  22  Fed.  Cas.  No. 
13,018.  Ala.— Bishop  v.  Bishop,  13  Ala. 
475.  Del. — Cannon  v.  Collins,  3  Del. 
Ch.  132, 

84.  U.  S.— South  &  N.  A.  E.  Co.  v. 
Eailroad  Comrs.,  171  Fed.  225.  Ky. 
Eustache  v.  Eodaquest,  11  Bush.  42. 
Minn. — Goodrich  v.  Parker,  1  Minn. 
195.  N.  Y.— Casey  v.  Casey,  2  Barb. 
59;  Hawley  v.  Wolverton,  5  Paige  (N. 
Y.)  522;  Mechanics'  Bank  v.  Levy,  3 
Paige  606. 

See  I,  H, 

85.  U.  S.— Board  of  Trade  v.  Na- 
tional Board  of  Trade,  154  Fed.  238. 
111.— Meers  v.  Stevens,  106  111.  549. 
Minn. — Goodrich  v.  Parker,  1  Minn. 
195.  Miss.— McAllister  v.  Piatt,  54 
Miss.  106.  N.  J.— Camden  &  A.  E.  Co. 
v.  Stewart,  19  N.  J.  Eq.  343.  N.  Y. 
Hood  v.  Inman,  4  Johns.  Ch.  437;  Van 
Cortlandt  v.  Beekman,  6  Paige  492. 
N.  C— Lee  v.  Foard,  54  N.  C.  125.  Vt. 
Meach  v.  Stone,  1  D.  Chip.  182,  6  Am. 
Dec.  719.  Wis. — Mungerford  v.  Cush- 
ing,  8  Wis.  135.  Eng. — East  India  Co. 
r.  Henchman,  1  Ves.  Jr.  287,  30  Eng. 
Eeprint  347;  Pauncefort  v.  Lord  Lin- 
coln, 1  Dick.  362,  21  Eng.  Eeprint  309. 

See  also  Bondurant  v.  Sibley,  29  Ala. 
570  (as  to  immaterial  variance  in  plead- 
ing a  statute) ;  McWhorter  v.  McMahan, 
10  Paige  (N.  Y.)  386  (as  to  immaterial 
variance  in  describing  a  contract). 

Compare  Marshall  v.  Turnbull,  34 
Fed.  827. 

86.  Danl.  Ch.  PI.  &  Pr.  (6  Am.  ed.) 
*363;  Einstein  v.  Schnebly,  89  Fed. 
540  (and  proper  to  allege  plaintiff's 
construction  of  the  instrument  where 
ambiguous) ;  Johnson  v.  Wilcox  &  G. 
Sewing  Machine  Co.,  25  Fed.  373. 
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especially  where  discovery  with  respect  to  such  facts  is  sought." 

Defendant's  Title.  —It  is  generally  sufficient  to  allege  defendant's 
title  or  interest  in  the  subject  of  the  litigation  in  general  terms.88 

d.  Certainty.  —  Ordinarily,  facts  should  not  be  alleged  by  way  of 
recital,89  nor  hypothetically,  nor  in  the  alternative,  nor  by  way  of  argu- 
ment or  inference,90  but  directly  and  positively.  An  allegation  in  the 
bill  that  plaintiff  is  informed  or  believes,  or  is  informed  and  believes, 
that  a  fact  exists,  not  accompanied  by  a  positive  averment  of  the  fact, 
is  insufficient.91    But  a  positive  allegation  of  the  fact  is  not  insufficient 


87.  U.  S. — Brown  v.  Pegram,  "149 
Fed.  515;  Lafayette  Co.  v.  Neely,  21 
Fed.  738;  Northern  Pac.  R.  Co.  v.  Kind- 
red, 14  Fed.  77  (frauds  of  defendant). 
111.— Campbell  v.  Paris  &  D.  R.  Co., 
71  111.  611;  Henry  County  Supervisor  v. 
Winnebago  Swamp  Drainage  Co.,  52  111. 
299  (frauds  of  defendant);  Norton  v. 
Nixon,  25  111.  371.  Ky. — Pennebaker  V. 
Wathan,  2  A.  K.  Marsh  315.  Mass.— 
Towle  v.  Pierce,  12  Met.  329,  46  Am. 
Dee.  679.  Mich. — Hubbard  v.  Mc- 
Naughton,  43  Mich.  220,  5  N.  W.  293, 
38  Am.  Rep.  176;  Holbrook  v.  Winsor, 
23  Mich.  394.  N.  J. — Halsey  V.  Acker- 
man,  38  N.  J.  Eq.  501;  Watson  v.  Mur- 
ray, 23  N.  J.  Eq.  257. 

See  I,  F,  2,  f. 

88.  111.— Morgan  v.  Smith,  11  III. 
194.  Ky. — Lytle  v.  Breckenridge,  3  J. 
J.  Marsh.  663.  Mich.— Holbrook  V. 
Winsor,  23  Mich.  394.  Wis. — Hunger- 
ford  v.  Cushing,  8  Wis.  135.  Eng.— 
Baring  v.  Nash,  1  Ves.  &  B.  551,  35 
Eng.  Reprint  214;  Roberts  v.  Clayton, 
3   Anstr.   715. 

89.  Mass. — Newhall  v.  Hobbs,  3 
Cush.  274.  N.  J. — Search's  Admr.  v. 
Search's  Admr.,  27  N.  J.  Eq.  137.  N. 
T. — Mclntyre  v.  Union  College,  6  Paige 
239;  Gram  v.  Stebbins,  6  Paige  124; 
Mechanics'  Bank  v.  Levy,  3  Paige  606. 

But  compare  Investor  Publishing  Co. 
V.  Dobinson,  72  Fed.  603,  as  to  suffi- 
ciency on  general  demurrer. 

90.  Ala. — Seals  V.  Robinson,  75  Ala. 
363;  Duckworth  v.  Duckworth,  35  Ala. 
70;  Bliss  V.  Anderson,  31  Ala.  612,  70 
Am.  Dec.  511  (not  mere  evidence).  Ga. 
Wright  v.  Hicks,  15  Ga.  160,  60  Am. 
Dec.  687.  Ky. — McDowell  v.  Graham, 
3  Dana  73;  Lemaster  v.  Burckhart,  2 
Bibb  25;  Lentz  v.  Park's  Admr.,  1  "Ky. 
L.  Rep.  317.  Md.— Guyton  v.  Flack,  7 
Md.  398;  Chambers  v.  Chalmers,  4  Gill. 
&  J.  420,  23  Am.  Dec.  572.  Mass.— 
Wright  v.  Dame,  22  Pick.  55.  Mich. 
Wilson  v.   E^crlcston,  27  Mich.   257;   Le 
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Baron  v.  Shepherd,  21  Mich.  263. 
Miss. — Carter  v.  Lyman,  33  Miss.  171, 
not  "opinion"  of  plaintiff.  N.  H. — 
Rice  v.  Merrimack  Hosiery  Co.,  56  N. 
H.  114.  N.  J.— Brokaw  v.  Brokaw's 
Exrs.,  41  N.  J.  Eq.  2l<,,  4  Atl.  66.  N. 
T. — Mclntyre  v.  Union  College,  6  Paige 
239;  Hood  v.  Inman,  4  Johns.  Ch.  437. 
N.  C. — Witherspoon  v.  Cariuichael,  41 
N.  C.  143.  E.  I. — Chapman  r.  Chap- 
man, 13  R.  I.  680.  W.  Va  —  Hood  v. 
Morgan,  47  W.  Va.  817,  35  S.  E.  911. 
Eng. — Wright  v.  Plumptre,  3  Madd. 
481,  56  Eng.  Reprint  581. 

It  has  been  said  to  be  insufficient  to 
set  up  certain  alleged  pretenses  of  the 
defendant  and  charge  that  the  contrary 
of  such  pretenses  is  true.  Rice  v.  Mer- 
rimack Hosiery  Co.,  56  N.  H.  114; 
Houghton  v.  Reynolds,  2  Hare  264,  7 
Jur.  414,  67  Eng.  Reprint  110;  Flint 
v.  Field,  2  Anstr.   (Eng.)   543.  _ 

An  allegation  in  the  disjunctive  must 
be  good  as  to  both  alternatives.  Henry 
v.  Tennessee  Live  Stock  Co.  (Ala.),  50 
So.  1029;   Lucas  V.  Oliver,  34  Ala.  626. 

See  also  David  v.  Shephard,  40  Ala. 
587;  Andrews  v.  McCoy,  8  Ala.  920, 
42  Am.  Dec.  669. 

Compare  Allen  v.  Caylor,  120  Ala. 
251,  74  Am.  St.  Rep.  31,  24  So.  512, 
where  question  is  not  raised  by  de- 
murrer. 

See  also  that  disjunctive  averments 
are  bad,  Socola  v.  Grant,  15  Fed.  487; 
Mengel  v.  Lehigh  Coal  &  Nav.  Co.,  24 
Pa.   Co.   Ct.   152. 

91.  U.  S. — Gaines  &  Co.  V.  Sroufe, 
117  Fed.  965.  Ala.— Fa;  parte  Reid,  50 
Ala.  439;  Nix  v.  Winter,  35  Ala.  309; 
Lucas  v.  Oliver,  34  Ala.  626;  Cameron 
v.  Abbott,  30  Ala.  416;  Jones  v.  Cowles, 
26  Ala.  612.  111. — Walton  v.  Westwood, 
73  111.  125.  Ky. — Hause  v.  Judson,  4 
Dana  7,  29  Am.  Dec.  377;  McDowell  v. 
Graham,  3  Dana  73;  Longes  V.  Ken- 
nedy, 2  Bibb  607.  Me.— Bailey  v.  Wor- 
sted, 103  Me.  170,  68  Atl.   698;   Messer 
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because  made  on  information  and  belief.92 

G.  Confederacy  Clause.  —  The  fourth  part  of  a  formal  bill  called 
the  confederating  part,  or  common  confederacy  clause,  which  charges 
the  defendant  with  combining  and  confederating  with  divers  persons, 
or,  if  there  are  several  defendants,  with  combining  and  confederating 
with  each  other  and  with  divers  other  persons,  at  present  unknown 
to  the  plaintiff,  whose  names  when  discovered  he  prays  he  may  be  at 
liberty  to  insert  in  the  bill  with  apt  words  to  charge  them  as  parties 
defendant,  and  with  contriving  how  to  wrong  and  injure  the  plaintiff 
in  the  premises,  etc.,  is  usually  a  mere  introductory  clause  to  the  pre- 
tences and  charges  of  the  bill.93  Its  use  is  said  to  have  been  thought 
necessary  to  make  new  parties  defendant  and  to  sustain  the  jurisdiction 
of  the  court  in  the  absence  of  other  equitable  grounds;94  but  it  was 
never  necessary  for  the  former  purpose  and  is  not  sufficient  for  the 
latter.95  It  is  mere  conclusion  and  need  not  be  answered.96  By  statutes 
and  rules  of  court,  its  use  has  been  prohibited  or  made  optional  with 
the  plaintiff.97 


v.  Storer,  79  Me.  512,  11  Atl.  275; 
Robinson  v.  Robinson,  73  Me.  170.  N. 
Y.— Cole  v.  Savage,  1  Clarke  Ch.  361. 
Tenn. — Winham  v.  Crutcher,  2  Tenn. 
Ch.  535;  Quinn  v.  Leake,  1  Tenn.  Ch. 
67.  Eng.— White  v.  Smale,  22  Beav. 
72,  52  Eng.  Reprint  1035;  Hodgson  V. 
Espinasse,  10  Beav.  473,  50  Eng.  Re- 
print 664;  Egremont  v.  Cow  ell,  5  Beav. 
617,  49  Eng.  Reprint  718;  Wormald 
v.  DeLisle,  3  Beav.  18,  49  Eng.  Reprint 
8;  Ryves  v.  Ryves,  3  Ves.  Jr.  343, 
30  Eng.  Reprint  1044;  Uxbridge  V. 
Staveland,  1  Ves.  Sr.  56,  27  Eng.  Re- 
print 888;  Clark  v.  Lord  Rivers,  L.  R. 
5  Eq.  Cas.  91. 

Compare  Curran  v.  Champion,  85  Fed. 
67,  29  C.  C.  A.  26  (as  to  irrelevant 
statements) ;  Leavenworth  v.  Pepper,  32 
Fed.   718    (in  charging  part). 

92.  U.  S. — Murray  Co.  v.  Continental 
Gin  Co.,  126  Fed.  533;  Elliott  &  Hatch 
Book-Typewriter  Co.  v.  Fisher  Type  Co., 
109  Fed.  330.  Ala. — Nix  i>.  Winter, 
35  Ala.  309;  Lucas  v.  Oliver,  34  Ala. 
626;  Read  r.  Walker,  18  Ala.  332.  Conn. 
Wells  V.  Bridgeport  Hydraulic  Co.,  3C 
Conn.  316,  79  Am.  Dec.  250.  111.— San- 
difer  v.  Sandifer,  229  111.  523,  82  N. 
E.  323;  Corvell  V.  Klehm,  157  111.  462, 
41  N.  E.  864;  Campbell  V.  Paris  &  D. 
R.  Co.,  71  111.  611  (especially  where 
facts  in  knowledge  of  defendant).  Me. 
Messer  v.  Storer,  79  Me.  512,  11  Atl. 
275.  N.  J.— Marsh  v.  March,  16  N.  J. 
Eq.  391.  Eng.— Heard  v.  Pilley,  L.  R. 
4  Ch.  App.  Cas.  548. 

Compare  Ex  parte  Reid,  50  Ala.  439, 
93.     "  'But    now    so     it     is,     may    it 


please  your  lordship  that  the  said  R.  H. 
combining  and  confederating  with  di- 
vers persons  [or,  if  there  are  several 
defendants,  then  thus:  combining  and 
confederating  with  the  said  C.  H.  and 
M.  H.  and  with  divers  other  persons, 
or,  the  said  R.  H.,  L.  M.  and  N.  M. 
combining  and  confederating  together 
with  divers  persons]  at  present  un- 
known to  your  orator,  whose  names 
when  discovered  your  orator  prays  he 
may  be  at  liberty  to  insert  herein  with 
apt  words  to  charge  them  as  parties  de- 
fendants hereto,  and  contriving  how  to 
wrong  and  injure  your  orators  in  the 
premises,  he,  the  said  R.  H.,  absolutely 
refuses  to  comply  with  such  requests, 
and  he  at  times  pretends  that,'  "  etc. 
Story  Eq.  PL  (8th  ed.)  §29,  note;  3 
Danl.  Ch.  PL  &  Pr.  (6th  Am.  ed.)  1882. 

94.  Mitf.  Ch.  PL  (Jeremy's  ed.) 
*40. 

95.  Story  Eq.  PL  §29;  Mitf.  Ch.  PL 
(Jeremy's  ed.)  *43.  U.  S.— Comstock 
V.  Herron,  45  Fed.  660.  N.  H.— Stone 
v.  Anderson,  26  N.  H.  506.  Eng. 
Oliver  V.  Haywood,  1  Amstr.  82. 

96.  Story  Eq.  PL  §29;  Mitf.  Ch.  PL 
(Jeremy's  ed.)  *41;  Adams  V.  Porter, 
1  Cush.  (Mass.)  170;  Partridge  v.  Hay- 
croft,  11  Ves.  570,  32  Eng.  Reprint 
1210. 

Compare  form  of  answer,  infra,  II. 

97.  U.  S.  Eq.  Rule  21;  Marshall  v. 
Rench,  3  Del.  Ch.  239;  Adams  v.  Por- 
ter, 1  Cush.   (Mass.)   170. 

See  court  rules  and  statutes  of  Ala- 
bama, Delaware,  Florida,  Maine,  Mary- 
land,     Mississippi,     New     Hampshire, 
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H.  Charging  Part.  —  The  fifth  part  of  a  formal  bill  is  the  charging 
part,  or  pretences  and  charges.98  Its  principal  use,  probably,  was  to  an- 
ticipate the  probable  defences  and  excuses  of  the  defendant  set  forth  in 
the  form  of  pretences,  and  to  charge  matters  to  overcome  or  avoid 
such  pretences.  It  thus  served  the  purpose  of  a  special  replication."  A 
further  use  was  to  state  evidentiary  facts  tending  to  prove  or  cor- 
roborate the  facts  alleged  in  the  stating  part  of  the  bill,  with  a  view  to 
extracting  admissions  from  the  defendant  in  proof  of  plaintiff's  case.1 
It  appears,  also,  to  have  been  thought  a  proper  place  for  the  statement 
of  such  collateral  matters  as  might  entitle  the  plaintiff  to  incidental 
relief  during  the  pendency  of  the  suit.2 

The  formal  charging  part  is  commonly  omitted  at  the  present  time,3 
but  it  may  be  used  to  advantage  where  a  discovery  of  evidentiary  facts 
is  desired.4    When  it  is  omitted,  the  plaintiff  may  state  the  supposed 


Pennsylvania,  Rhode  Island,  Tennessee, 
Vermont  and  District  of  Columbia,  and 
statutory  forms  of  bills  in  Massachu- 
setts and  West  Virginia. 

98.  The  regular  form  is:  "That  the 
said  defendant  sometimes  alleges  and 
pretends,  etc.  (and  stating  the  fact 
supposed,  as,  for  example,  that  the  said 
A.  B.  made  a  will,  which  was  a  valid 
disposition  of  the  said  real  estate,  etc.), 
and  at  other  times  he  alleges  and  pre- 
tends that,  etc.,  etc.;  whereas  your  or- 
ator chargeth  the  truth  to  be  (or  the 
contrary  thereof  to  be  the  truth)." 
Story  Eq.  PI.,  §31.  See  also  3  Danl.  Ch. 
PI.  &  Pr.  (6th  Am.  ed.)   *1883. 

99.  111. — Hibernian  Banking  Assn. 
V.  Commercial  Nat.  Bank,  157  111.  524, 
41  N.  E.  919.  Mich.— Connerton  V. 
Millar,  41  Mich.  608,  2  N.  W.  932.  N.  J. 
Van  Eiper  v.  Claxton,  9  N.  J.  Eq. 
302.  N.  Y. — James  v.  M'Kernon,  6 
Johns.  543;  Stafford  v.  Brown,  4  Paige 
88;  Mi'Crea  V.  Purmont,  16  Wend.  460, 
Danl.  Ch.  PL  &  Pr.  (6th  Am.  ed.)   373. 

Compare  Stevenson  v.  Morgan,  64  N. 
J.  Eq.  219,  53  Atl.  677,  where  no  dis- 
covery  sought. 

Laches  relied  on  to  bar  a  defense 
must  be  pleaded  in  the  bill.  Hibernian 
Banking  Assn.  v.  Commercial  Nat. 
Bank,  157  111.  524,  41  N.  E.  919. 

As  to  anticipating  defense  and  plead- 
ing estoppel  thereto,  see  Hill  v.  Hite, 
85  Fed.  268,  29  C.  C.  A.  549;  Woodward 
v.  Boston  Lasting  Machine  Co.,  63  Fed. 
609,  11  C.  C.  A.  353. 

1.  Del. — Marshall  v.  Eench,  3  Del. 
Ch.  239.  Md  —  Townshend  f.  Duncan,  2 
Bland  45.  N.  J. — Freichnecht  v.  Meyer, 
39  N.  J.  Eq.  551.  N.  Y.— Thomas  v. 
Austin,  4  Barb.  265;  M'Crea  V.  Pur- 
mont, 16  Wend.  460;  Hawley  v.  Wol- 
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verton,  5  Paige  522;  Stafford  V.  Brown, 
4  Paige  88;  Mechanics'  Bank  v.  Levy, 
3  Paige  606.  S.  C. — Aiken  v.  Ballard, 
Bice  Eq.  13.  Eng. — Gregory  v.  Moles- 
worth,  3  Atk.  626,  26  Eng.  Reprint  1160, 
Mitf.  Ch.  PL  (Jeremy's  ed.)   *43. 

In  the  United  States,  it  is  unneces- 
sary to  charge  confessions,  admissions 
and  conversations  in  the  bill  to  entitle 
plaintiff  to  use  them  in  proof  of  his 
case.  Smith  v.  Burnham,  2  Sumn.  612, 
22  Fed.  Cas.  No.  13,018;  Bishop  v. 
Bishop,    13    Ala.    475. 

For  the  contrary  rule  formerly  ob- 
taining in  England  and  authorities,  see 
Story  Eq.   PL,    §265a. 

2.  Holloway  v.  Millard,  1  Madd.  414, 
56  Eng.  Reprint  152;  Lube  Eq.  PL, 
§§237,  238. 

3.  U.  S.  Eq.  Rule  21;  Townshend  v. 
Duncan,  2  Bland   (Md.)   45. 

See  court  rules  and  statutes  of  Ala- 
bama, Florida,  Maine,  Maryland,  Mis- 
sissippi, New  Hampshire,  Pennsylvania, 
Rhode  Island,  Tennessee,  Vermont  and 
Virginia  and  District  of  Columbia  and 
statutory  forms  of  bills  in  Massachu- 
setts and  West  Virginia. 

"If  the  equity  of  the  plaintiff's  case 
is  properly  and  fully  set  forth  in  the 
stating  part  of  the  bill,  all  the  objects, 
intended  to  be  accomplished  by  enforc- 
ing discovery  of  the  circumstances  in 
the  charging  part,  may  be  fully  at- 
tained by  interrogating  the  defendant 
specially  as  to  the  facts  material  to 
the  case."  Story  Eq.  PL  (8th  ed.), 
§33. 

4.  Langdell  Eq.  PL,  §§57,  88;  Freich- 
necht v.  Meyer,  39  N.  J.  Eq.  551;  Me- 
chanics' Bank  v.  Levy,  3  Paige  (N. 
Y.)    606;   Bruen  v.  Bruen,   4  Edw.  Ch. 
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defences  and  excuses  of  the  defendant  and  his  counter-averments  there- 
to in  the  stating  part  of  the  bill.5 

I.  Jurisdiction  Clause.  —  The  sixth  part  of  a  formal  bill,  called  the 
jurisdiction  clause,  recites  that  the  acts  complained  of  are  contrary  to 
equity  and  tend  to  the  injury  of  the  plaintiff  and  that  he  has  no  remedy 
at  common  law  and  can  have  no  relief  without  the  assistance  of  a  court 
of  equity.6  But  the  jurisdiction  of  the  court  is  determined  wholly  by 
the  facts  alleged  in  the  bill,7  and  the  use  of  the  jurisdiction  clause  is 
either  optional  or  prohibited.8 

J.  Interrogating  Part.  —  The  seventh  part  of  a  formal  bill,  called 
the  interrogating  part,  prays,  in  substance,  that  the  parties  complained 
of  may  answer  under  oath  to  all  matters  alleged  and  charged  in  the  bill 
according  to  the  best  of  their  knowledge,  remembrance,  information  and 
belief,  as  fully,  in  every  respect,  as  if  they  were  particularly  interro- 
gated thereunto.9    This  general  interrogatory  is  sufficient  to  require  a 


(N.  T.)   640   (as  other  frauds  material 
as  evidence  only). 

5.  Story  Eq.  PI.,  §33;  IT.  S.  Eq. 
Rule  21;  Partridge  v.  Haycroft,  11  Ves. 
574,  32  Eng.  Reprint  1210. 

6.  The  full  form  is:  "All  which 
acts,  doings  and  pretence  of  the  said 
defendant  [or  defendants]  are  con- 
trary to  equity  and  good  conscience, 
and  tend  to  the  manifest  wrong,  injury 
and  oppression  of  your  orator  [or  the 
plaintiff]  in  the  premises.  In  tender 
consideration  whereof,  and  for  as  much 
as  your  orator  [or  the  plaintiff]  is 
remediless  in  the  premises,  at  and  by 
the  strict  rules  of  the  Common  Law, 
and  is  relievable  only  in  a  court  of 
equity,  where  matters  of  this  nature 
are  properly  cognizable  and  relievable. 
To  the  end,  therefore,  etc.  Danl.  Ch. 
PI.  &  Pr.  (6  Am.  ed.)  *1883. 

7.  U.  S, — Kansas  City  Southern  R. 
Co.  v.  Quigley,  181  Fed.  190.  "Not 
merely  from  general  allegations  of 
equity  cognizance,  or  conclusions  of  law 
and  fact."  Colo. — Schilling  v.  Rom- 
inger,  4  Colo.  100.  Conn.— Botsford  v. 
Beers,  11  Conn.  369.  Me. — Goodwin  v. 
Smith,  89  Me.  506,  36  Atl.  997  (under 
rule);  Chase  v.  Palmer,  25  Me.  341. 
Mich. — Lieberman  v.  Sloman,  118  Mich. 
355,  76  N.  W.  757.  Pa.— Borie  v.  Sat- 
terthwaite,  180  Pa.  542,  37  Atl.  102. 
Wis. — Carman  v.  Hurd,  1  Pinn.  619. 
Eng.— Bateman  v.  Willoe,  1  Sch.  &  Lef. 
201;   Mitf.  Ch.  PI.   (Jeremy's  ed.),   *44. 

8.  Danl.  Ch.  PI.  &  Pr.  (6  Am.  ed.) 
*374,  and  the  following  cases:  Conn. 
Botsford  V.  Beers,  11  Conn.  369.  Me. 
Farnsworth  v.  Whiting,  104  Me.  488, 
72    Atl.    314;    Goodwin    v.    Smith,    89 


Me.  506,  36  Atl.  997  (under  rule  4  of 
the  supreme  judicial  court).  Mich. — 
Lieberman  v.  Sloman,  118  Mich.  355, 
76  N.  W.  757. 

See  court  rules  and  statutes  of  Ala- 
bama, Florida,  Maine,  Maryland,  New 
Hampshire,  Pennsylvania,  Rhode  Isl- 
and, Tennessee,  Vermont  and  District 
of  Columbia  and  statutory  forms  of 
bills  in  Massachusetts  and  West  Vir- 
ginia. 

9.  The  regular  form  is,  "To  the  end, 
therefore,  that  the  said  A.  B.  and  the 
rest  of  the  confederates,  when  discov- 
ered, may,  upon  their  several  and  re- 
spective corporal  oaths,  full,  true,  di- 
rect, and  perfect  answer  make,  to  all 
and  singular  the  matters  hereinbefore 
stated  and  charged  (or,  to  all  and  sin- 
gular the  premises,  or  to  all  and  singu- 
lar the  charges  and  matters  afore- 
said) as  fully  and  particularly,  as  if 
the  same  were  hereinafter  repeated, 
and  they  thereunto  distinctly  interro- 
gated (or,  as  fully  in  every  respect,  as 
if  the  same  were  here  again  repeated, 
and  they  thereunto  particularly  inter- 
rogated) ;  and  that  not  only  as  to  the 
best  of  their  respective  knowledge  and 
remembrance,  but  also  as  to  the  best 
of  their  several  and  respective  infor- 
mation, hearsay,  and  belief  (or,  accord- 
ing to  the  best  of  their  respective 
knowledge,  information,  and  belief) ; 
and  more  especially,  that  they  may  an- 
swer and  set  forth  whether,  etc.,  or 
they  may  set  forth  and  discover  wheth- 
er they  do  not  know,  have  heard,  or 
are  informed,  and  in  their  conscience 
believe  that."  Story  Eq.  PI.  (8th  ed.), 
§35,  note. 
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full  answer  to  all  such  matters.10  But  to  compel  the  fullest  discovery 
and  to  avoid  evasive  answers  and  the  necessity  of  excepting  thereto,  it 
became  the  practice  to  add  specific  interrogatories  respecting  each  fact 
material  to  be  answered,  both  as  to  the  substantive  fact  itself,  and  cir- 
cumstances that  might  have  accompanied  it.11 

In  the  United  States  courts  the  interrogatories  must  be  divided  as 
conveniently  as  may  be  from  each  other  and  numbered  consecutively; 
and  the  interrogatories  which  each  defendant  is  required  to  answer 
must  be  specified  in  a  note  at  the  foot  of  the  bill.12  There  are  similar 
rules  in  other  jurisdictions.13 


The  form  prescribed  by  United  States 
Equity  Kule  43  is:  "To  the  end,  there- 
fore, that  the  said  defendants  may,  if 
they  can,  show  why  your  orator  should 
not  have  the  relief  hereby  prayed,  and 
may  upon  their  several  and  respective 
corporal  oaths,  and  according  to  the 
best  and  utmost  of  their  several  and 
respective  knowledge,  remembrance,  in- 
formation and  belief,  full,  true,  direct 
and  perfect  answer  make  to  such  of 
the  several  interrogatories  hereinafter 
numbered  and  set  forth,  as  by  the  note 
hereunder  written,  they  are  respective- 
ly required  to  answer;   that  is  to  say, 

"1.     Whether,  etc. 

" 2.     Whether,"   etc. 

For  other  prescribed  forms  of  inter- 
rogatories, see  court  rules  of  Alabama 
and  Florida. 

10.  See  infra,  II. 

"The  general  interrogatory  or  re- 
quest in  a  bill,  '  that  the  defendant  may 
full  answer  make,  to  all  and  singular 
the  premises,  fully  and  particularly,  as 
though  the  same  were  repeated,  and  he 
specially  interrogated,'  etc.,  is  suffi- 
cient to  entitle  the  plaintiff  to  a  full 
disclosure  of  the  whole  subject  matter 
of  the  bill."  1  Danl.  Ch.  PI.  &  Pr.  (6 
Am.   ed.)    715. 

For  what  amounts  to  a  good  general 
interrogatory,  see  U.  S. — McClaskey  v. 
Barr,  40  Fed.  559.  Mass. — Ames  v. 
King,  9  Allen  258.  N.  Y.— Methodist 
Episcopal  Church  v.  Jacques,  1  Johns. 
Ch.  65. 

The  necessity  for  the  general  inter- 
rogatory has  been  doubted.  McClas- 
key v.  Barr,  40  Fed.  559;  Anonymous, 
2  P.  Wms.  87,  24  Eng.  Reprint  652. 

11.  U.  S. — Parsons  V.  Gumming,  1 
Woods  461,  18  Fed.  Cas.  No.  10,775. 
N.  H. — Miles  V.  Miles,  27  N.  H.  440. 
Pa.— Eberly  V.  Groff,  21  Pa.  251. 

Mitf.  Ch.  PI.   (Jeremy's  ed.),  *44. 
See  Story  Eq.  PL,  sec.  38  notes,  for 
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comments  on  the  utility  of  the  practice. 

"At  first  view,  the  repetition  of  the 
whole  bill,  by  way  of  interrogation, 
would  appear  a  very  useless  proxility. 
But  experience  has  proved  the  utility 
of  this  practice  beyond  cavil;  for  the 
contrary  method  would  not  fail  to  pro- 
duce still  greater  expense  and  delay  to 
the  parties,  by  occasioning  frequent 
and  numerous  exceptions  and  amend- 
ments. The  statement  must,  of  neces- 
sity, be  direct  and  positive;  and  if  the 
defendant  thought  it  his  interest  to  da 
so,  he  might  content  himself  with  an- 
swering it  according  to  the  letter.  .  . 
.  .  The  great  object  of  the  inter- 
rogating part  of  the  bill  is,  to  preclude 
evasiveness  in  the  answer;  and  the 
whole  attention  of  the  draftsman  must 
be  turned  to  this  single  point,  of  put- 
ting the  question  in  every  variety  of 
form,  to  elicit  a  full  and  definite  re- 
ply, and  to  prevent  the  defendant's 
having  any  loop-hole  to  escape  upon  a 
negative  pregnant.  In  fact,  this  part 
of  the  bill  is  altogether  subservient  to 
the  office  which  the  bill  performs,  of 
an  examination,  and  should,  therefore, 
omit  nothing  essential  to  the  proof  and 
elucidation  of  the  statement."  Lube 
Eq.  PL  (Wheeler's  ed.)   283. 

As  to  the  precision  with  which  in- 
terrogatories should  be  framed,  sea 
Story  Eq.  PL,  §265;  Langdon  r.  God- 
dard,  3  Story  13,  14  Fed.  Cas.  No. 
8,061. 

12.  U.  S.  Eq.  Rules  41-44,  98;  Chi- 
cago, St.  L.  &  N.  O.  R.  Co.  v.  Macomb, 
2  Fed.  18. 

13.  As  to  sufficient  compliance  with 
a  rule  requiring  plaintiff  to  designate 
in  a  foot-note  the  interrogatories  which 
he  requires  each  defendant  to  answer, 
see  Paige  v.  Broadfoot,  100  Ala.  610, 
13  So.  426;  McKenzie  v.  Baldridge,  49 
Ala.  564. 

As  to  the  materiality  of  omitting  the 
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In  some  jurisdictions,  the  interrogatories  are  appended  to  (or  filed 
with)  the  bill.14 

Interrogatories  must  be  founded  on  material  allegations  or  charges  in  the 
bill.15  Those  which  do  not  refer  to  such  matters  need  not  be  answered 
by  the  defendant  and  may  be  expunged  from  the  bill  as  impertinent.10 
But  an  interrogatory  may  be  more  particular  than  the  allegation  on 
which  it  is  founded,17  and  a  number  of  interrogatories  may  be  founded 
on  a  single  material  statement  or  charge  touching  circumstances  tend- 
ing to  prove  or  disprove  it.is 

Origin There  were  no  special  interrogatories  in  the  original  forms 

of  bills.19    Their  use  became  common  prior  to  the  enactment  of  statutes 


foot-note,  see  Federal  Mfg.  &  Printing 
Co.  V.  International  Bank  Note  Co.,  119 
Fed.  385;  Thornton  v.  Sheffield  &  B. 
E.  Co.,  84  Ala.  109,  4  So.  197,  5  Am. 
St.  Hep.  337;  O'Neal  V.  Kobinson,  45 
Ala.  526;  Martin  v.  Hewitt,  44  Ala.  418; 
Sprague  V.  Tyson,  44  Ala.  338. 

A  form  of  foot-note: 

"The   defendant is   required   to 

answer  the  interrogatories  numbered 
respectively  —  —  and  -  — , 


and  the  defendant 


is  required 


to  answer  the  interrogatories  numbered 

respectively     and     . 

John   Doe."    Fla.   Ch.   Bule   24. 

14.  Interrogatories  appended  to  the 
bill  are  considered  a  part  thereof.  Fed- 
eral Mfg.  &  Printing  Co.  v.  Interna- 
tional Bank  Note  Co.,  119  Fed.  385; 
Bomaine  v.  Hendrickson,  24  N.  J.  Eq. 
231    (referred   to   in  bill). 

See  Danl.  Ch.  PI.  &  Pr.  *374-377, 
notes,  for  modern  English  practice  and 
forms  of  interrogatories. 

15.  U.  S. — Gormully  &  Jeffries  Mfg. 
Co.  V.  Bretz,  64  Fed.  612;  Fuller  V. 
Knapp,  24  Fed.  100.  Ala.— Charda- 
voyne  V.  Galbraith,  81  Ala.  521,  1  So. 
771.  G-a. — Miller  v.  'Saunders,  17  Ga. 
92;  Davis  v.  Collier,  13  Ga.  4S5;  Beall 
v.  Blake,  10  Ga.  449.  Ky.— White's 
Heirs  v.  White's  Admr.,  3  Dana  374. 
Md. — Hagthorp  v.  Hook  's  Admr.,  1  Gill 
&  J.  270.  N.  Y. — Wilkes  r.  Bogers,  6 
Johns.  566;  James  V.  M'Kernon,  6 
Johns.  543;  Consequa  v.  Fanning,  3 
Johns.  Ch.  587,  596;  Mechanics'  Bank 
V.  Levy,  3  Paige  606;  Grim  V.  Wheeler, 
3  Edw.  Ch.  334;  Woodcock  V.  Bennett,  1 
Cow.  711,  13  Am.  Dec.  568.  N.  C. 
Cowles  v.  Buchanan,  38  N.  C.  374. 
Ohio. — Kisor  v.  Stancifer,  Wright  323. 
S.  O— Summer  v.  Caldwell,  2  Strobh. 
Eq.  155.  Tenn. — Beech  r.  Haynes,  1 
Tenn.  Ch.  569.  Va. — Parker  tJ.  Car- 
ter, 4  Munf.  273,  6  Am.  Dec.  513.    Eng. 


Bullock  v.  Bichardson,  11  Ves.  373,  32 
Eng.  Eeprint  1131;  Faulder  v.  Stuart, 
11  Ves.  Jr.  296,  32  Eng.  Eeprint  1102; 
Muckleston  v.  Brown,  6  Ves.  Jr.  52,  31 
Eng.  Eeprint  934;  Attorney  General  r. 
Whorwood,  1  Ves.  Sr.  534,  28  Eng.  Ee- 
print 1188. 

Compare  Lingan  V.  Henderson,  1 
Bland    (Md.)    236. 

An  irrelevant  interrogatory  may  be 
stricken  out.  Chardavoyne  17.  Galbraith, 
SI  Ala.  521,  1  So.  771. 

If  an  affirmative  answer  to  an  inter- 
rogatory will  tend  to  prove  the  bill,  the 
interrogatory  is  material.  Uhlmann  /". 
Arnholt  &  Schaeffer  Brew.  Co.,  41  Fed. 
369. 

See  also  Fuller  v.  Knapp,  24  Fed.  100. 

That  under  the  later  English  prac- 
tice, the  interrogatories  need  not  be 
founded  on  specific  charges  in  the  bill, 
if  pertinent  to  the  case  made  by  it,  see 
Danl.  Ch.  PI.  &  Pr.  (6  Am.  ed.)  *716, 
and  cases  cited. 

16.  See,  I,  F,  2,  d  and  infra,  II. 

17.  U.  S  —  Gormully  &  Jeffery  Mfg. 
Co.  V.  Bretz,  64  Fed.  612;  Fuller  V. 
Knapp,  24  Fed.  100;  Chicago,  St.  L.  & 
N.  O.  E.  Co.  v.  Macomb,  2  Fed.  18. 
N.  Y. — Mechanics'  Bank  v.  Levy,  3 
Paige  606,  especially  where  founded  on 
a  charge.  Ohio. — Kisor  v.  Stancifer, 
Wright  323. 

18.  U.  S  —  McClaskey  17.  Barr,  40 
Fed.  559;  Parsons  V.  Cumming,  1  Woods 
461,  18  Fed.  Cas.  No.  10,775.  Mass. 
Ames  v.  King,  9  Allen  258.  Eng.— Bul- 
lock v.  Eichardson,  11  Ves.  Jr.  373,  32 
Eng.  Eeprint  1131;  Faulder  V.  Stuart, 
11  Ves.  296,  32  Eng.  Eeprint  1102; 
Mitf.  Ch.  PI.  (Jeremy's  ed.),  §45,  for 
illustration.  Story  Eq.  PL,  §37,  for  il- 
lustrations. 

19.  Partridge  V.  Haycroft,  11  Ves. 
Jr.  570,  32  Eng.  Eeprint  1210;  Story 
Eq.  PL,  §38. 
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making  parties  to  suits  competent  witnesses.20  They  may  be  omitted 
at  the  option  of  the  plaintiff.21 

The  waiving  of  answer  under  oath  is  considered  in  another  connection  in 
this  article.22  The  waiver  is  usually  inserted  after  the  words  "all  and 
singular"  the  matters  hereinbefore  stated  and  charged.23 

K.  Prayer  for  Relief.  —  1.  In  General.  —  The  eighth  part  of  a 
bill  in  equity  is  the  prayer  for  relief.  It  is  ordinarily  for  the  particular 
relief  to  which  the  plaintiff  considers  himself  entitled  on  the  case 
stated  in  the  bill,  called  the  prayer  for  special  relief,  and  for  such 
further  and  other  relief  in  the  premises  as  the  nature  of  the  case  may 
require,  called  the  prayer  for  general  relief.24  A  bill  which  does  not 
contain  a  prayer  for  relief  is  demurrable.25  But  no  precise  form  of 
words  is  required.26     It  was  formerly  held  that  a  prayer  for  general 


20.  1  Danl.  Ch.  PI.  &  Pr.  (6  Am. 
ed.)  *374. 

21.  The  absence  of  the  general  in- 
terrogatory is  not  fatal  to  a  bill  when 
attacked  on  the  merits,  and  it  may  be 
added  by  amendment.  Belknap  V. 
Stone,  1  Allen   (Mass.)  572. 

On  this  subject  generally  see  court 
rules  and  statutes  of  Florida,  Maine, 
Maryland,  Massachusetts,  Mississippi, 
New  Hampshire,  Pennsylvania  and  Ver- 
mont. 

For  Massachusetts  practice,  see  Amy 
v.  Manning,  149  Mass.  487,  21  N.  E. 
943. 

For  suggestions  as  to  the  inadvisa- 
bility  of  asking  discovery  under  the 
present  practice,  see  United  States  v. 
McLaughlin,   24   Fed.   823. 

22.  See  infra,  II. 

23.  See  Fisher  v.  Moog,  39  Fed.  665, 
in  foot-note;  Gove  v.  Pettis,  4  Sandf. 
Ch.   (N.  Y.)  403;  Foster  Fed.  Pr.,  §84. 

The  waiver  of  the  oath  is  sometimes 
placed  in  the  foot-note.  Barnett  v. 
Tedescki,  154  Ala.  474,  45  So.  904; 
Russell  v.  Garrett,  75  Ala.  349. 

A  waiver  frequently  used  is  "but 
not  under  oath,  the  answer  under  oath 
being  hereby  expressly  waived."  An- 
other form  is,  "but  not  upon  oath  or 
affirmation,  the  benefit  whereof  is  ex- 
pressly waived  by  the  plaintiff."  Danl. 
Ch.  PI.  &  Pr.  (6  Am.  ed.)   *1885. 

It  has  been  held  that  a  bill  asking 
discovery  and  for  relief  obtainable  in 
a  law  court  is  demurrable  where  an- 
swer under  oath  is  waived.  Mass. — 
Badger  v.  McNamara,  123  Mass.  117; 
War;l  v.  Peck,  114  Mass.  121.  R.  I. 
Congdon  v.  Aylsworth,  16  S.  I.  281, 
18  Atl.  2!  7.  Tenn. — Compare  Payne  v. 
Berry,  3  Tenn.  Ch.  154. 

24.  The   regular   form    is:     "To   the 
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end,  therefore,  that  the  said  defendant 
and  his  confederates,  etc.,  may,  upon 
their  several  and  respective  corporal 
oaths,  etc.,  etc.  (stating  the  interroga- 
tory part),  and  that  the  said  defendant 
may  come  to  a  just  and  fair  account, 
etc.,  etc.  (stating  the  particular  re- 
lief asked),  and  that  your  orator  may 
have  such  further  and  other  relief  in 
the  premises,  as  the  nature  of  his  case 
shall  require,  and  as  to  your  lordship 
(or  your  honors)  shall  seem  meet;  (or, 
that  your  orator  may  be  further  and 
otherwise  relieved  in  the  premises  ac- 
cording to  equity  and  good  con- 
science)." Story  Eq.  PI.  (8th  ed.), 
§40,  note. 

The  prayer  for  relief  should  be  in 
paragraphs  and  numbered  in  some  juris- 
dictions. See  court  rules  of  Delaware, 
Maryland,  Michigan,  Pennsylvania. 

25.  U.  S. — Comstock  t>.  Herron,  45 
Fed.  660.  .Ala.— Driver  v.  Fortner,  5 
Port.  9.  Ark. — Dews  v.  Cornish,  20  Ark. 
332.  111. — Kuchenbeiser  v.  Beckert,  41 
111.  172.  Me.— Logeie  V.  Chandler,  95 
Me.  220,  49  Atl.  1059;  Perry  v.  Perry, 
65  Me.  399.  Va  —  Smith  v.  Smith,  4 
Rand.  95,  as  to  waiver  of  defect  by  an- 
swer to  the  merits.  Wis. — Supervisors 
v.  Mineral  Point  R.  Co.,  24  Wis.  '93. 

Compare  Eaton  v.  Breathett,  8 
Humph.  (Tenn.)   534,  under  statute. 

As  to  the  necessity  of  praying  for 
costs  in  fraud  cases  where  no  other  re- 
lief can  be  given.  Danl.  Ch.  PI.  &  Pr. 
*378;  Beadles  V.  Burch,  10  Sim.  332, 
4  Jur.  189,  59  Eng.  Reprint  642. 

26.  N.  J. — Annin  v.  Annin,  24  N.  J. 
Eq.  184.  Ohio. — Webster  v.  Harris,  16 
Ohio  490.  Va. — McDaniel  v.  Basker- 
ville,  13  Gratt.  228.  W.  Va.— Coville 
v.  Gilman,  13  W.  Va.  314.  Eng.— Rocke 
v.  Morgell,  2  Sch.  &  Lef.  721. 
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relief  alone  was  sufficient,"  and  such  a  prayer  may  be  sufficient  at  the 
present  time  as  against  a  general  demurrer.28  But  modern  rules  and 
practice  seem  to  require  a  prayer  for  special  relief.29  The  prayer  for 
special  relief  must  be  warranted  by  the  case  stated  in  the  bill.™ 

2.  Relief  Under  General  Prayer.  —  If  there  is  no  prayer  for  general 
relief,  the  court  can  decree  only  such  relief  as  is  specially  prayed  for."1 
But  if  there  is  a  prayer  for  general  relief,  as  well  as  special  relief,  the 
court  can  extend  the  relief  specially  prayed  for  or  give  such  other 


For  informal  prayers  held  sufficient 
to  sustain  decress,  see  Miller  v.  Saun- 
ders, 18  Ga.  492;  Kuchenbeiser  V.  Beck- 
ert,  41  111.  172. 

For  prayers  amounting  to  prayers  for 
general  relief,  see  Ala. — Johnston  v. 
Glascock,  2  Ala.  519.  111. — French  v. 
Commercial  National  Bank,  79  111.  App. 
110.  Mass. — Miller  v.  Lord,  11  Pick. 
11. 

For  a  prayer  for  an  accounting,  see 
Elkhart  Nat.  Bank  V.  Northwestern 
Guaranty  &  Loan  Co.,  84  Fed.  76. 

The  failure  to  describe  an  officer  as 
such  in  the  prayer  is  not  fatal  to  re- 
lief against  him  for  acts  done  in  his 
official  capacity.  Wight  v.  Roethlis- 
berger,  116  Mich.  241,  74  N.  W.  474. 

It  would  seem  immaterial  to  the 
character  of  the  relief  granted  that 
the  general  relief  is  in  the  conjunctive 
form.      Burnett   v.   Boyd,   60   Miss.   627. 

Compare  Dennis  v.  Dennis,  15  Md. 
73;  Colton  v.  Boss,  2  Paige  (N.  Y.) 
396. 

27.  Ala. — Driver  v.  Fortner,  5  Port. 
9.  .Ky.—  Thomas  v.  Hite,  5  B.  Mon.  590; 
Repplier  v.  Buck,  5  B.  Mon.  96.  Md. 
Lingan  v.  Henderson,  1  Bland  236; 
Crain  v.  Barnes,  1  Md.  Ch.  151.  N.  Y. 
Lloyd  v.  Brewster,  4  Paige  537;  Col- 
ton v.  Boss,  2  Paige  396;  Cook  v.  Man- 
icus,  5  Johns.  Ch.  89;  Wilkin  V.  Wilkin, 
1  Johns.  Ch.  111.  Tenn.— Peck  v.  Peck, 
9  Yerg.  301;  Dodd  v.  Benthal,  4  Heisk. 
601.  Eng. — Wilkinson  v.  Beal,  4  Mad. 
408,  56  Eng.  Reprint  755;  Partridge  V. 
Haycroft,  11  Ves.  Jr.  570,  32  Eng.  Re- 
print 1210;  Grimes  V.  French,  2  Atk. 
141,  26  Eng.  Reprint  489;  Cook  v.  Mar- 
tyn,  2  Atk.  2,  26  Eng.  Reprint  399. 

28.  Patrick  v.  Isenhart,  20  Fed.  339. 

29.  Danl.  Ch.  PI.  &  Pr.  (6  Am.  ed.) 
*378;  U.  S.  Eq.  Rule  21.  See  court 
rules  and  statutes  of  Alabama,  Florida, 
Maine,  Maryland,  Michigan,  Rhode 
Island,  Vermont  and  the  District  of 
Columbia. 

The  court  may  refuse  to  grant  relief 
not     prayed      for.       HL — Ashmore      v. 


Hawkins,  145  111.  447,  34  N.  E.  523; 
Hall  v.  Towne,  45  111.  493.  Ind.— East- 
man v.  Ramsey,  3  Ind.  419.  Pa. — Hor- 
ton's   Appeal,   13   Pa.   67. 

That  partition  should  be  specially 
prayed  for,  as  well  as  a  sale  of  lands 
held  in  common,  see  Dyer  v.  Vinton,  10 
R.  I.  517;  Holland  t>.  Holland,  L.  R.  13 
Eq.   Cas.   (Eng.)   406. 

See  the  title  "Partition." 

The  real  nature  of  the  action  cannot 
be  changed  by  the  form  of  prayer. 
Drexel  v.  Berney,  16  Fed.  522. 

30.  Ala. — Staton  v.  Rising,  103  Ala. 
454,  15  So.  848.  111.— Quinn  v.  McMa- 
han,  40  111.  App.  593.  Mass. — Bushnell 
v.  Avery,  121  Mass.  148.  Miss. — 
Thorns  v.  Thorns,  45  Miss.  263.  N.  Y. 
White  v.  Jeffers,  Clarke  Ch.  208.  Vt. 
Sanborn  v.  Kittredge,  20  Vt.  632,  50 
Am.  Dec.  58;  Thomas  v.  Warner,  15 
Vt.   110. 

31.  U.  S. — Adams  V.  Kehlor  Milling 
Co.,  36  Fed.  212.  Ala.— Wyatt  v.  Greer, 
4  Stew.  &  P.  318;  Thomason  v.  Smith- 
son,  7  Port.  144;  Driver  v.  Fortner,  5 
Port.  9.  Ark. — Dews  v.  Cornish,  20  Ark. 
332.  Ky. — Mundy's  Landing  &  H. 
Turnpike  Co.  V.  Hardin,  14  Ky.  L. 
Rep.  460,  20  S.  W.  385.  Me.— Loggie 
v.  Chandler,  95  Me.  220,  49  Atl.  1059. 
Md. — Townsend  v.  Duncan,  2  Bland  45; 
Lingan  V.  Henderson,  1  Bland  236.  N. 
J.— Halsted  v.  Meeker's  Exrs.,  18  N. 
J.  Eq.  136.  Tenn.— Peck  v.  Peck,  9 
Yerg.  301.  W.  Va. — McCrum  v.  Lee, 
38  W.  Va.  583,  18  S.  E.  757.  Wis  — 
Laird  v.  Boyle,  2  Wis.  431.  Eng. 
Palk  v.  Clinton,  12  Ves.  Jr.  48,  33 
Eng.  Reprint  19;  Weymouth  v.  Boyer, 
1  Ves.  Jr.  416,  30  Eng.  Reprint  414; 
Cook  v.  Martyn,  2  Atk.  2,  26  Eng. 
Reprint   399. 

Contra,  Hunter  v.  McCoy,  14  Ind. 
529;  Allen  v.  French,  180  Mass.  487, 
62   N.   E.  987    (under   statute). 

The  rule  was  otherwise  as  to  bills 
filed  in  behalf  of  infants  and  charities. 
Kornegay  v.  Carroway,  17  N.  C.  403; 
Attorney  General  v.  Jeanes,  1  Atk.  355, 
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relief  as  the  case  warrants."     Relief  specifically  prayed  for  against 


26  Eng.  Eeprint  227;   Stapilton  v.  Sta- 
pilton,  1  Atk.  2,  26  Eng.  Eeprint  1. 

The  general  prayer  may  be  added  by 
amendment.  Adams  v.  Kehlor  Milling 
Co.,  36  Fed.  212. 

32.     U.    S. — Lockhart    v.    Leeds,    195 
U.    S.    427,   25    Sup.    Ct.   76,   49   L.    ed. 
263;  Tyler  v.  Savage,  143  U.  S.  79,  12 
Sup.   Ct.  340,  36  L.  ed.  82;   Mackall  v. 
Casilear,  137  U.  S.  556,  11  Sup.  Ct.  178, 
34  L.  ed.  776;  Gormley  v.  Clarke,  134  U. 
S.  338,  10  Sup.  Ct.  554,  33  L.  ed.  909; 
Jones  v.  Van  Doren,  130  U.  S.   684,   9 
Sup.  Ct.  685,  32  L.  ed.  1077;  Hayward 
v.  Eliot  Nat.  Bank,  96  U.  S.  611,  24  L. 
ed.    855;    Mitchell   v.   Moore,   95    U.   S. 
587,  24  L.  ed.  492;  Texas  v.  Hardenberg, 
10  Wall.  68,  19  L.  ed.  839;  Stevens  v. 
Gladding,  17  How.  447,  15  L.  ed.   153; 
Tayloe  v.   Merchants'  Fire  Ins.   Co.,  9 
How.  390, 13  L.  ed.  187;   Hobson  vM  'Ar- 
thur, 16  Pet.  182, 10  L.  ed.  930;  Walden 
v.  Bodley,   14  Pet.  156,  10  L.  ed.  398; 
Watts  v.  Waddle,  6  Pet.  389,  8  L.  ed. 
437     (in    appellate    court);    English    v. 
Foxall,  2  Pet.   595,   7  L.   ed.  531;   Fin- 
ley  v.  Lynn,  6  Cranch  238,  3  L.  ed.  211; 
Haggart  v.  Wilczinski,  143  Fed.  22,  74 
C.  C.  A.  176;  London  &  San  Francisco 
Bank  v.  Dexter  Horton  &  Co.,  126  Fed 
593,   61   C.   C.   A.   515;   Fisher  v.   Moog, 
39  Fed.   665    (prayer  for  special  relief 
uncertain);     Gilmore    v.    Anderson,     38 
Fed.    846    (copyright   profits    awarded); 
Adams   v.   Kehlor   Milling  Co.,  36   Fed. 
212;    Omaha     Horse     R.    Co.    v.    Cable 
Tramway   Co.,   32   Fed.    727;    Crawford 
v.   Moore,  28  Fed.  824;   Brooks  v.  Mil- 
ler,   28    Fed.    615;    Kirk   v.    DuBois,    28 
Fed.    460;    Willimantic    Thread    Co.    v. 
Clark  Thread   Co.,  27  Fed.   865;    Curry 
v.  Llody,  22  Fed.  258;  Patrick  v.  Isen- 
hart,    20   Fed.   339;    Chicago,   St.   L.    & 
N.    O.    E.    Co.   v.    Macomb,    2   Fed.    18; 
Moore    v.    Mitchell,    2    Woods    483,    17 
Fed.  Cas.  No.  9,770;   Emerson  v.  Simm, 
6    Fish     Pat.     Cas.     281,   8    Fed.     Cas. 
No.    4,443    (damages    in    bill    for    prof- 
its     from      infringement      of     patent). 
Ala. —  Shelby    v.  Tardy,    '84    Ala.    327, 
4     So.    276;      Tatum     v.      Walker,     77 
Ala.   563;    Munford   V.   Pearce,    70    Ala. 
452;   Gonzales  v.  Hukil,  49  Ala.  260,  20 
Am.  Eep.   282;   Carter  v.  Ingraham,  43 
Ala.    78;    Kirksey    v.    Means,    42    Ala. 
426   (lien   enforced  in  suit  for  specific 
performance);  Simmons  v.  Williams,  27 
Ala.  507;   Kelly  v.  Payne,  18  Ala.  371; 
Strange  v.  Watson,  11  Ala.  324;  Thom- 

Vol.  IV 


ason  v.  Smithson,  7  Port.  144.  Ark. 
Rogers  v.  Brooks,  30  Ark.  612;  Shields 
v.  Trammel,  19  Ark.  51.  Conn. — En- 
field Toll  Bridge  Co.  V.  Hartford  &  N. 
H.  E.  Co.,  17  Conn.  40,  42  Am.  Dec. 
716;  Hart  v.  Granger,  1  Conn.  154  (spe- 
cific performance).  Del. — Jones  v. 
Bush,  2  Har.  1;  Cloui  v.  Whiteman,  2 
Del.  Ch.  23.  111.— Walker  v.  Converse, 
148  111.  622,  36  N.  E.  202;  Davidson  v. 
Burke,  143  III.  139,  32  N.  E.  514,  36  Am. 
St.  Eep.  367;  Cushman  v.  Bonfield,  139 
111.  219,  28  N.  E.  937;  Brown  v.  Miner, 
128  111.  148,  21  N.  E.  223;  Haworth  V. 
Taylor,  108  111.  275;  McMillan  v.  James, 
105  111.  194;  Allen  v.  Woodruff,  96  111. 
11;  Hopkins  v.  Snedaker,  71  111.  449; 
Vansant  v.  Allmon,  23  111.  30;  Isaacs  V. 
Steel,  4  111.  97;  Lane  V.  Union  National 
Bank,  75  111.  App.  299;  Merchants'  Na- 
tional Bank  v.  Hogle,  25  111.  App.  543; 
Holden  v.  Holden,  24  111.  App.  106; 
Hubbard  v.  United  States  Mortgage  Co., 

14  111.   App.   40.     la. — Wilson   v.   Horr, 

15  Iowa  489;  Simplot  v.  Simplot,  14 
Iowa  449.  Ky. — Eepplier  v.  Buck,  5 
B.  Mon.  96;  Prewit  v.  Graves,  5  J.  J. 
Marsh.  114  (written  instrument  can- 
celled) ;  Bolware  v.  Craig,  6  Litt.  407 
(written  instrument  cancelled).  Me. — 
Scudder  v.  Young,  25  Me.  153.  Md. 
Powell  v.  Young,  45  Md.  494  (repay- 
ment of  purchase  money  under  bill  for 
specific  performance) ;  Hilleary  v.  Hur- 
dle, 6  Gill  105;  Gibson  V.  McCormick, 
10  Gill  &  J.  65;  Chalmers  v.  Chambers, 
6  Har.  &  J.  29;  Wooten  v.  Burch,  2  Md. 
Ch.  190;  Crain  V.  Barnes,  1  Md.  Ch. 
151;  Townsend  V.  Duncan,  2  Bland  45, 
Mass.— Nudd  v.  Powers,  136  Mass.  273; 
Thompson  v.  Heywood,  129  Mass.  401; 
Winslow  v.  Nayson,  113  Mass.  411  (dam- 
ages in  bill  to  restrain  trespass); 
Lamson  v.  Drake,  105  Mass.  564;  Frank- 
lin v.  Greene,  2  Allen  519;  Pingree  V. 
Coffin,  12  Gray  288.  Mich.— Wight  v. 
Roethlisberger,  116  Mich.  241,  74  N. 
W.  474;  Dayton  v.  Dayton,  68  Mich. 
437,  36  N.  W.  209;  Morgan  v.  Meuth, 
60  Mich.  238,  27  N.  W.  509;  Flanders 
v.  Chamberlain,  24  Mich.  305.  Minn. 
Landis  v.  Olds,  9  Minn.  90.  Miss.-  — 
Barkwell  v.  Swan,  69  Miss.  907,  13 
So.  809;  Burnett  v.  Boyd,  60  Miss.  627. 
N.  H. — Treadwell  v.  Brown,  44  N.  H. 
551;  Busby  v.  Littlefield,  31  N.  H.  193; 
Stone  V.  Anderson,  26  N.  H.  506.  N.  J. 
Hoppock  v.  Cray  (N.  J.),  21  Atl.  624; 
Rigg    v.    Hancock,    36    N.    J.    Eq.    42; 
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one  defendant  may  be  decreed  against  other  defendants.33  But  such 
relief  only  can  be  given  as  is  consistent  with  the  general  frame  and 
purpose  of  the  bill.34    The  rule  is  usually  applied  with  strictness  in 


Annin  v.  Annin,  24  N.  J.  Eq.  184;  Mil- 
ler v.  Jamison,  24  N.  J.  Eq.  41;   Bul- 
lock v.  Adams,  20   N.  J.  Eq.   367    (re- 
payment of  purchase  money  in  bill  for 
specific   performance) ;    Graham   v.   Ber- 
ryman,  19  N.  J.  Eq.  29;  Force  v.  Dutch- 
er,  18  N.  J.  Eq.  401;  Jordan  v.  Clark, 
16  N.  J.  Eq.  243    (decree    for    amount 
becoming  due  under   a  mortgage  while 
suit  is  pending);   Hill  V.  Beach,   12   N. 
J.  Eq.  31.     N.  Y  —  Brice    v.    Brice,    5 
Barb.   533;   Wilkin  V.  Wilkin,   1   Johns. 
Ch.    Ill;    Innes   V.    Evans,   3    Edw.    Ch. 
454.      N.   C— Whitfield   v.   Cates,   6   N. 
C.    136.     Ohio.— Webster  v.   Harris,   16 
Ohio     490;     Miami     Exporting     Co.    V. 
United  States  Bank,  Wright  249.    S.  C. 
Brown  V.  McDonald,    1    Hill    Eq.    297. 
Tenn. — Baxter  v.  Knoxville,  etc.,  Bank, 
85   Tenn.  33,   1   S.  W.    501;    Nolen    v. 
Woods,   12   Lea   615;     Arnold    V.    Moy- 
ers,  1  Lea  308;  Allum    v.    Stockbridge, 
8    Baxt.    356;    Shannon    V.    Erwin,    11 
Heisk.  337;   Dodd  V.  Benthal,  4  Heisk. 
601;   McNairy  V.   East  Land,   10   Yerg. 
310;   Peck  v.  McDermot,  9  Yerg.    301; 
Pillow    v.    Pillow,     5     Yerg.     420     (di- 
vorce case).     Vt. —  Coffrin  v.   Cole,  67 
Vt.   226,   31   Atl.   313;    Whipple  V.  Fair 
Haven,  63  Vt.  221,  21  Atl.  533;  Tarbell  v. 
Durant,  61  Vt.  516,  17  Atl.  44;  Eureka 
Marble  Co.  V.  Windsor  Mfg.  Co.,  47  Vt. 
430;    Danforth  V.    Smith,    23    Vt.    247. 
Va. — Matthias   V.    Warrington,    89    Va. 
533,   16   S.   E.   662;    Shenandoah   Valley 
K.  Co.  v.  Dunlop,  86  Va.  346,  10  S.  E. 
239    (specific    performance);    Paper    v. 
Sanders,  21  Gratt.  60    (sale    vacated); 
Anderson   v.    De    Soer,     6    Gratt.     363; 
James   v.  Bird,  8   Leigh    510,    31    Am. 
Dec.    668.     W.    Va.— Vance     Shoe    Co. 
v.  Haught,  41  W.  Va.  275,  23  S.  E.  553; 
Hall  v.  Pierce,  4  W.  Va.  107.     Eng.— 
Wilkinson  v.  Beal,  4  Mad.  408,  56  Eng. 
Reprint  755;   Catton  V.  Wyld,  32  Beav. 
266,  55   Eng.  Eeprint   105;     Stevens    V. 
Guppy,   3   Russ.   171,   38    Eng.    Eeprint 
540;  Hiern  v.  Mill,  13  Ves.  Jr.  114,  33 
Eng.   Eeprint  237;   Beaumont   V.  Boult- 
bee,  5  Ves.  Jr.  485,    31    Eng.    Reprint 
695;  'Cockerell   V.  Dickens,   3   Moore   P. 
C.   18,   13   Eng.   Reprint   45;     Sayers    V. 
•Collyer,  28  Ch.  Div.  103;  Roche  V.  Mor- 
gell,   2   Sch.   &   Lef.     721     (written    in- 
strument   cancelled).      Can. — Slater    v. 
Canada   Central   R.   W.    Co.,   25    Grant 


Ch.  363;  Phillips  v.  Royal  Niagara 
Hotel  Co.,  25  Grant  Ch.  358.  Compare 
Welsh  v.  Bayaud,  '11  N.  J.  Eq.  186,  as 
to  granting  relief  on  legal  grounds  only. 
And  see  the  specific  equitable  remedies. 
Interest  may  be  awarded  against  a 
trustee  under  the  general  prayer. 
(Glenn  v.  Cockey,  16  Md.  446;  Shep- 
ard  v.  Akers,  2  Tenn.  Ch.  627),  but  not, 
ordinarily,  upon  a  balance  due.  (Wey- 
mouth v.  Boyer,  1  Ves.  Jr.  416,  30  Eng. 
Reprint  414),  unless  the  right  to  inter- 
est accrues  after  the  filing  of  the  bill. 
(Turner  v.  Turner,  1  Jac.  &  W.  39, 
37  Eng.  Reprint  290;  Danl.  Ch.  PI  & 
Pr.  [6  Am.  ed.]  *382.) 

33.  Tylor  V.  Savage,  143  U.  S.  79, 
12  Sup.  Ct.  340,  36  L.  ed.  82;  Taylor  V. 
Tabrum,  6  Sim.  281,  58  Eng.  Reprint 
599  (charging  both  defendants  as  trus- 
tees);  Hiern  v.  Mill,  13  Ves.  Jr.  114, 
33  Eng.  Reprint  237. 

34.  U.  S—  Allen  v.  Pullman's  Pal- 
ace Car  Co.,  139  U.  S.  658,  11  Sup.  Ct. 
682,  25  L.  ed.  303;  Mackall  V.  Casi- 
lear,  137  U.  S.  556,  11  Sup.  Ct.  178,  34 
L.  ed.  776;  Hay  ward  v.  Eliot  Nat. 
Bank,  96  U.  S.  615,  24  L.  ed.  855; 
Hobson  v.  M 'Arthur,  16  Pet.  182,  10 
L.  ed.  930;  English  v.  Foxall,  2  Pet. 
595,  7  L.  ed.  531;  Finley  v.  Lynn,  6 
Cranch  238,  3  L.  ed.  211  (where  relief 
was  granted  inconsistent  with  an  ad- 
mission in  the  bill);  Baldwin  v.  Liver- 
pool &  L.  G.  Ins.  Co.,  124  Fed.  206, 
59  C.  C.  A.  660;  Rainey  v.  Herbert, 
55  Fed.  443,  5  C.  C.  A.  183;  First  Nat. 
Bank  v.  Woodrum,  86  Fed.  1004;  Curry 
v.  Lloyd,  22  Fed.  258;  Drexel  v.  Ber- 
ney,  16  Fed.  522;  Buerk  v.  Imhauser, 
S  Fed.  457.  Ala.— Wiley  V.  Knight,  27 
Ala.  336;  Driver  v.  Forner,  5  Port.  9. 
Ark.— Rogers  v.  Brooks,  30  Ark.  612; 
Barraque  v.  Manuel,  7  Ark.  516.  Del. 
Cloud  v.  Whiteman,  2  Del.  Ch.  23.  Ga. 
Hickson  v.  Mobley,  80  Ga.  314,  5  S.  E. 
495;  Marine  and  Fire  Ins.  Co.  v.  Early, 
R.  M.  Charlt.  279.  111.— McMillan  V. 
James,  105  111.  194  (where  relief  was 
inconsistent  with  a  mistaken  allegation 
in  the  bill);  Dinwiddie  v.  Bell,  95  111. 
360;  Hall  v.  Towne,  45  111.  493;  McCon- 
nell  v.  Gibson,  12  111.  128.  la.— Wil- 
son v.  Horr,  15  Iowa  489;  Casaday  v. 
Woodbury  County,  13  Iowa  113.  Ky. 
Crow  v.  Owensboro  &  N.  R.  Co.,  82  Ey. 
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cases  of  alleged  fraud.36     It  has  often  been  held  that  relief  granted 


134;  Strother  v.  Lovejoy,  8  B.  Mon.  135; 
Thomas  v.   Hite,  5   B.   Mon.   590;    Rep- 
plier  v.  Buck,  5  B.  Mon.  96;  Kockester 
V.    Anderson,   Litt.   Sel.    Cas.    146    (spe- 
cific  performance   denied   under   bill   to 
rescind      contract).       Me.— Merrnl      v. 
Washburn,    83    Me.    189,    22    Atl.    118; 
Scudder  v.  Young,  25  Me.  153.     Md  — 
Polk  v.   Rose,  25  Md.   153;   Hilleary  v. 
Hurdle,   6    Gill   105;    Gibson   v.   McCor- 
mick,    10    Gill     &     J.    65;    Chalmers     v. 
Chambers,  6  Har.  &  J.  29;   Townshend 
V.    Duncan,    2     Bland     45.     Mass. — Ma- 
chinists' Nat.  Bank  V.  Field,  126  Mass. 
345.    Mich. — Moran  v.  Palmer,  13  Mich. 
367;  Thayer  v.  Lane,  Walk.  Ch.  200.  Mo. 
McNair  v.  Biddle,  8  Mo.  295.    N.  H.— 
Pennock   v.   Ela,   41   N.   H.    189.     N.   J. 
Eigg   v.    Hancock,    36     N.    J.    Eq.     42; 
Miller   V.    Jamieson,    24   N.    J.    Eq.    41; 
Jordan  V.  Clark,  16  N.  J.  Eq.  243;  Hill 
V.    Beach,    12    N.    J.    Eq.    31.      N.    Y  — 
Lloyd  t;.  Brewster,  4  Paige  537,  7  Am. 
Dec.  91;  Walker  v.  Devereaux,  4  Paige 
229;   Colton  V.  Eoss,  2  Paige  396;  Cook 
V.    Mancius,    5    Johns.    Ch.    89;    Wilkin 
V.   Wilkin,   1   Johns.    Ch.   111.     N.   C— 
Craig  v.  Craig,  41  N.  C.   191;   Smith  v. 
Smith,  36   N.  C.   83;   Kornegay   V.   Car- 
roway,  17   N.   C.  403.    S.   C— Miller  v. 
Furse,   Bailey   Eq.    187.     Term. — James 
V.    Kennedy,    10    Heisk.    607;    Hall    V. 
Fowlkes,  9  Heisk.  745;  Peck  v.  McDemot, 
9  Yerg.  301.     Vt.—  White  v.  Yaw,  7  Vt. 
357.     Va. — Matthias  t;.   Warrington,   89 
Va.   533,   16   S.   E.   662;   James   v.   Bird, 
8   Leigh   510,   31    Am.   Dec.   668;    Shep- 
pard  v.  Starke,  3  Munf.  29.     W.  Va  — 
Pickens   v.    Knisely,    29    W.    Va.    1,    11 
S.  E.  932,  6  Am.  St.  Eep.  622;  Hall  v. 
Pierce,  4  W.  Va.  107.    Eng.—  Brown  V. 
Sewell,  11  Hare  49,  17  Jur.  708,  68  Eng. 
Eeprint     1182;     Wilkinson    v.    Beal,    4 
Mad.  408,  56   Eng.   Eeprint   755;   John- 
son   V.    Fesenmeyer,    25    Beav.    88,    53 
Eng.    Eeprint    569,    3    De    G.    &    J.    13, 
44     Eng.    Reprint     1174;     Chapman    v. 
Chapman,  13  Beav.  308.  15  Jur.  265,  51 
Eng.    Eeprint    119;    Williams    V.    Shaw, 
3   Euss.   178,  38   Eng.  Eeprint  545    (de- 
cree for  rents  and  profits  denied  under 
bill    for    specific    performance);    Jones 
v.    Parishes     of     Montgomery,     etc.,    3 
Swanst.     203,    36     Eng.     Eeprint     838; 
Hiern  v.  Mill,  13  Ves.  Jr.  114.  33  Eng. 
Eeprint   237;   Palk  v.  Lord   Clinton.   12 
Ves.  Jr.   48,  33   Eng.   Eeprint   19;   Wal- 
pole  v.  Orford,  3  Ves.  Jr.  402,  30  Eng. 


Eeprint  1076;  Legal  v.  Miller,  2  Ves. 
Sr.  299,  28  Eng.  Eeprint  193;  Jones  V. 
Jones,  3  Atk.  110,  26  Eng.  Eeprint  867; 
Grimes  v.  French,  2  Atk.  141,  26  Eng. 
Eeprint  489;  Cook  v.  Martyn,  2  Atk. 
2,  26  Eng.  Eeprint  399;  Mathers  V. 
Green,  35  L.  J.  Ch.  1,  L.  E.  1  Ch.  27, 
11  Jur.   (N.   S.)    845,   13  L.  T.  420. 

Contra,  Allen  v.  Woodruff,  96  I1L  11; 
Holden  v.  Holden,  24  111.  App.  106. 
See  also  Shelby  v.  Tardy,  84  Ala.  327, 
4  So.  276. 


It  has  been  held  that  reformation 
of  written  instrument  different  from 
that  prayed  for  should  not  be  granted 
(Baldwin  v.  Liverpool  &  L.  &  G.  Ins. 
Co.,  123  Fed.  206,  59  C.  C.  A.  660 
[insurance  policy];  Legal  v.  Miller,  2 
Ves.  Sr.  299,  28  Eng.  Eeprint  193), 
though  different  agreement  set  forth  in 
answer  (Jeffery  v.  Stephens,  6  Jur. 
(N.  S.)  947,  8  W.  E.  427),  unless  bill 
is  amended  though  different  agreement 
is  set  forth  in  answer  (Buck  v.  Dow- 
ley,  16  Gray  (Mass.)  555.)  Compare 
Smith  v.  Wheatcroft,  9  Ch.  Div.  (Eng.) 
223,  where  different  agreement  was  set 
forth  in  the   answer. 

If  a  different  state  of  facts  appears 
upon  the  hearing,  the  court  may  allow 
the  case  to  stand  over  with  leave  to 
the  plaintiff  to  amend  his  bill  to  con- 
form to  the  facts.  Danl.  Ch.  PI.  &  Pr. 
(6  Am.  ed.)  383;  Palk  v.  Clinton,  12 
Ves.  Jr.  48.  33  Eng.  Eeprint  19;  Beau- 
mont v.  Boultbee,  5  Ves.  Jr.  485,  31 
Eng.   Eeprint   695. 

35.  U.  S. — Burk  V.  Johnson,  146  Fed. 
209,  76  C.  C.  A.  567;  Hendryx  v.  Per- 
kins, 114  Fed.  801,  52  C.  C.  A.  435; 
Spies  v.  Chicago  &  E.  I.  E.  Co.,  40 
Fed.  34;  Babbitt  V.  Dotten,  14  Fed.  19; 
Britton  v.  Brewster,  2  Fed.  160;  Fisher 
v.  Boody,  1  Curt.  206,  9  Fed.  Cas.  No. 
4,814.  Md. — Grove  V.  Lynch,  26  Md. 
367.  N.  J.— Stucky  v.  Stucky,  30  N.  J. 
Eq.  546;  Hoyt  V.  Hoyt,  27  N.  J.  Eq. 
399.  R.  I. — Aldrich  V.  Wilcox,  10  R.  I. 
405;  Tillinghast  v.  Champlin,  4  R.  I. 
173,  67  Am.  Dec.  510;  Mount  Vernon 
Bank  v.  Stone,  2  R.  I.  129,  57  Am.  Dec. 
709.  Eng. — Price  v.  Berrington,  3  McN. 
&  G.  486,  42  Eng.  Reprint  34S;  Glas- 
cott  v.  Lang,  2  Phil.  310,  41  Eng.  Re- 
print 962;  Ferraby  V.  Hobson,  2  Phil. 
255,  41  Eng.  Reprint  940;  Wilde  V. 
Gibson,  1  H.  L.   Cas.   605,  9  Eng.   Re- 


Vol.  IV 


BILLS  AND  ANSWERS 


141 


under  the  general  prayer  must  not  be  inconsistent  with  that  specially 
prayed  for.38  But  it  may  be  doubted  whether  this  further  limitation 
upon  the  rule  obtains  in  all  jurisdictions  in  cases  where  relief  incon- 
sistent with  that  specially  prayed  for  is  warranted  by  the  allegations 
of  the  bill  and  the  proofs  made,  and  the  defendant  is  not  taken  by 
surprise.37 

The  facts  upon  which  relief  not  specially  prayed  for  is  granted  must 
have  been  alleged  in  the  bill  as  ground  for  relief  and  not  merely  as 
corroborative  of  the  facts  upon  which  relief  is  prayed.38     A  plaintiff 


print  897;  Hickson  V.  Lombard,  L.  E. 
1  H.  L.  324. 

But  relief  has  sometimes  been  granted 
on  the  ground  of  mistake.  Williams  V. 
United  States,  138  U.  S.  514,  11  Sup. 
Ct.  457,  34  L.  ed.  1026.  Contra  Eurk 
v.  Johnson,  146  Fed.  209,  76  C.  C.  A. 
567;  Hendryx  ©.  Perkins,  114  Fed.  801, 
52  C.  C.  A.  435;  Fisher  v.  Boody,  1 
Curt.  206,  9  Fed.  Cas.  No.  4,814;  Bead 
v.  Cramer,  2  N.  J.  Eq.  277,  34  Am. 
Dec.   204. 

So  much  of  the  bill  as  charges  fraud 
may  be  dismissed  and  relief  be  given 
on  other  grounds  stated  in  the  bill. 
Harrison  v.  Guest,  6  DeG.  M.  &  G. 
424,  43  Eng.  Eeprint  1298;  Archbold 
V.  Comr's.  of  Char.  Bequests,  2  H.  L. 
C.  440,  9  Eng.  Eeprint  1159;  Earle  V. 
Chase,  12  E.  I.  374;  Hilliard  v.  Eiffe, 
L.  E.  7  H.  L.  39;  Maxon  v.  Payne,  L. 
R.    8    Ch.    881. 

36.  Ala. — Florence  Sewing  Ma- 
chine Co.  v.  Zeigler,  58  Ala.  221;  Sim- 
mons v.  Williams,  27  Ala.  507;  Thoma- 
son  v.  Smithson,  7  Port.  144.  Fla. — 
Lee  v.  Patten,  34  Fla.  149,  15  So.  775; 
Goss  V.  Farman,  21  Fla.  416.  111. — 
Harms  v.  Jacobs,  158  111.  505,  41  N.  E. 
1071;  Baker  v.  Updike,  155  111.  54,  39 
N.  E.  587.  Md  —  Crain  v.  Barnes,  1  Md. 
Ch.  151;  Hilleary  v.  Hurdle,  6  Gill  105. 
Miss. — Pleasants  v.  Glasscock,  Smed.  & 
M.  Ch.  17.  N.  H.— Busby  v.  Little- 
field,  31  N.  H.  193;  Stone  V.  Anderson, 
26  N.  H.  506.  N.  J.— Eennie  v.  Crom- 
bie,  12  N.  J.  Eq.  457.  N.  Y.— Frank- 
lin v.  Osgood,  14  Johns.  527;  Bebee  v. 
New  York  Bank,  1  Johns.  (N.  Y.)  529, 
3  Am.  Dec.  353.  N.  C. — Kornegay  v. 
Carroway,  17  N.  C.  403.  Vt.—  Tarbell 
v.  Durant,  61  Vt.  516,  17  Atl.  44. 
W.  Va. — Vance  Shoe  Co.  v.  Haught,  41 
W.  Va.  275,  23  S.  E.  553;  Pickens  v. 
Knisely,  29  W.  Va.  1,  11  S.  E.  932,  6 
Am.  St.  Eep.  622.  Eng. — Walpole  v. 
Orford,  3  Ves.  402,  30  Eng.  Eeprint 
1076. 

Where   the   vendor   in   an   action   for 


specific  performance  fails  to  prove  a 
good  title,  he  cannot,  under  the  prayer 
for  general  reliet,  have  damages  for 
mismanagement  of  the  land  by  the 
vendee.  Stevens  v.  Guppy,  3  Euss.  171, 
38  Eng.   Eeprint  540. 

Where  the  defendant  is  sued  as  ex- 
ecutor for  the  payment  of  a  legacy,  a 
decree  should  not  be  rendered  against 
him  as  devisee  of  land  charged  with 
the  legacy.  Cloud  v.  Whiteman,  2  Del. 
Ch.  23.  See  also  Carter  v.  Ingraham, 
43  Ala.  78.  Compare  McCay  v.  La- 
mar, 12  Fed.  367,  that  one  may  be 
held  as  surviving  partner  under  a  bill 
charging  him  as  executor  of  the  de- 
ceased  partner. 

37.  U.  S.— Lockhart  v.  Leeds,  195 
U.  S.  427,  25  Sup.  Ct.  76,  49  L.  ed. 
263;  Fisher  v.  Moog,  39  Fed.  665. 
Ark. — Kelly  v.  McGuire,  15  Ark. 
555;  Cook  v.  Bronough,  13  Ark.  183. 
111.— Allen  v.  Woodruff,  96  111.  11.  Miss. 
Dease  v.  Moody,  31  Miss.  617.  N.  J. 
Hill  v.  Beach,  12  N.  J.  Eq.  31.  N.  Y. 
Bailey  v.  Burton,  8  Wend.  339.  Tenn. 
Shannon  v.  Erwin,  11  Heisk.  337  (re- 
lief on  defendant's  answer);  McNairy 
v.  Eastland,  10  Yerg.  310.  Eng. — Carte 
v.  Ball,  1  Ves.  Sr.  3,  27  Eng.  Ee- 
print 852,  relief  on  defendant's  answer. 
Compare  Williams  v.  Shaw,  3  Rusa. 
178  n,  38  Eng.  Eeprint  545,  as  to  re- 
lief on  answer. 

See  also  Allum  v.  Stockbridge,  8  Baxt. 
(Tenn.)  356,  that  the  test  of  different 
specific  relief  is  whether  the  plaintiff 
is  taken  by  surprise. 

38.  U.  S. — Osborne  V.  Missouri  Pac. 
E.  Co.,  147  U.  S.  248,  13  Sup.  Ct.  299, 
37  L.  ed.  155;  Georgia  v.  Stanton,  6 
Wall.  50,  18  L.  ed.  721;  Curry  v.  Llovd, 
22  Fed.  258.  N.  C— Smith  v.  Smith, 
36  N.  C.  83.  Pa. — Delaware  &  H.  Canal 
Co.  V.  Pennsylvania  Coal  Co.,  21  Pa. 
131.  Eng. — Ferraby  t;.  Hobson,  2  Phil. 
255,  41  Eng.  Eeprint  940;  Stevens  v. 
Guppy,  3  Euss.  171,  38  Eng.  Eeprint 
540;    Other    v.    Smurthwaite,    L.    E.    5 
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will  not  be  permitted  to  abandon  at  the  hearing  special  relief  prayed 
for  and  not  resisted,  and  ask  for  other  relief  the  granting  of  which  will 
surprise  and  prejudice  a  defendant.39  The  court  may  decree  a  part 
only  of  the  relief  prayed  for.40 

3.  Special  Orders.  —  Special  orders  and  provisional  processes 
founded  on  peculiar  circumstances  should  be  prayed  for  specially.41 

A  preliminary  injunction  must  be  specially  prayed  for,42  but,  by  the 
weight  of  authority,  a  permanent  injunction  may  be  granted  under  the 
general  prayer.43 

A  writ  of  ne  exeat  should  be  prayed  for  specially,  where  the  facts 
which  require  its  issuance  are  known  to  the  plaintiff  when  the  bill  is 


Eq.  437.  See  also  Chapman  v.  Chap- 
man, 13  Beav.  308,  15  Jur.  265,  51  Eng. 
Eeprint   119. 

39.  Ala. — Thomason  v.  Smithson,  7 
Port.  144.  Ky  —  Allen  v.  Coffman,  1 
Bibb  469.  Md  —  Hilleary  v.  Hurdle,  6 
Gill  105;  Gibson  v.  McCormick,  10  Gill 
&  J.  65;   Chalmers  v.  Chambers,  6  Har. 

6  J.  29;  Townshend  v.  Duncan,  2 
Bland  45.  N.  C— Foster  v.  Cook,  8 
N.  C.  509.  Tenn—  Lee  v.  Cone,  4 
Coldw.  392;  Pillow  v.  Pillow,  5  Yerg. 
420.  Eng.— Hill  v.  Great  Northern  E. 
Co.,  5  De  G.,  M.  &  G.  66,  18  Jur.  685, 
43  Eng.  Eeprint  794;  Hiern  v.  Mill,  13 
Ves.  Jr.  114,  33  Eng.  Eeprint  237; 
Grimes  V.  French,  2  Atk.  141,  26  Eng. 
Eeprint  1489.  Compare  Bailey  v.  Bur- 
ton, 8  Wend.  (N.  Y.)  339.  See  also 
Pennock  v.  Ela,  41  N.  H.  189,  as  to 
amendment. 

40.  U.  S. — Williams  v.  United  States, 
138  U.  S.  514,  11  Sup.  Ct.  457,  34  L. 
ed.  1026;  Bay  State  Gas  Co.  v.  Eogers, 
147  Fed.  557;  Woodfin  v.  Phoebus,  30 
Fed.  289;  In  re  Cincinnati  Enquirer,  4 
Cin.  L.  Bui.  904,  5  Fed.  Cas.  No.  2,719. 
Ga. — Kupferman  v.  McGehee,  63  Ga. 
251;  Hammett  v.  Christie,  21  Ga.  251. 
111.— Hopkins  v.  Snedaker,  71  111.  449, 
partial  rescission  of  conveyance  of  land 
and  payment  of  price  of  remainder. 
Md. — American    Exch.  Bank.  v.  Inloes, 

7  Md.  380.  Mass.— White  v.  Curtis,  2 
Gray  467.  Midi. — Hammond  v.  Michi- 
gan State  Bank,  Walk.  Ch.  214.  N.  H. 
Carter,  Eice  &  Co.  v.  Samuel  Hano  Co., 
72  N.  H.  549,  58  Atl.  243.  N.  J.— 
Van  Orden  v.  Van  Orden  (N.  J.  Eq.), 
41  Atl.  671;  Camden  Horse  E.  Co.  v. 
Citizen's  Coach  Co.,  31  N.  J.  Eq.  525. 
S.  C. — Jenkins  v.  Thomason,  32  S.  C. 
254,   10   S.   E.   961. 

Compare  People's  Gas  Light  &  Coke 
Co.  v.  Chicago,  194  U.  S.  1,  24  Sup.  Ct. 
520,  46  L.   ed.   851,  where  relief  as  to 
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a    constituent    corporation    of    plaintiff 
was  denied. 

41.  Mitf.  Ch.  PL  (Jeremy's  ed.)  46; 
Story  Eq.  PL  §43;  Danl.  Ch.  PL  &  Pr. 
(6  Am.  ed.)   *388. 

42.  Mitf.  Ch.  PI.  (Jeremy's  ed.) 
79;  Danl.  Ch.  PL  &  Pr.  (6  Am.  ed.) 
*388,  and  following  cases:  U.  S. — 
American  Graphophone  Co.  v.  Na- 
tional Phonograph  Co.,  127  Fed. 
349;  Chicago,  St.  L.  &  N.  O.  E. 
Co.  v.  Macomb,  2  Fed.  18.  Ala.— Kelly 
v.  Payne,  18  Ala.  371.  Ill— Willett  v. 
Woodhams,  1  111.  App.  411.  Me. — Lew- 
iston  Falls  Mfg.  Co.  v.  Franklin  Co., 
54  Me.  402.  N.  J.— African  M.  E. 
Church  v.  Conover,  27  N.  J.  Eq.  157. 
N.  Y. — Walker  v.  Devereaux,  4  Paige 
248.  Eng. — Wright  v.  Atkyns,  1  Ves. 
&  B.  313,  35  Eng.  Eeprint  122;  Savory 
V.  Dyer,  Ambl.  70,  27  Eng.  Eeprint  41. 

See  the  title  "Injunctions." 

43.  Mass. — Thompson  v.  Heywood, 
129  Mass.  401.  N.  Y.— Walker  v.  Dev- 
ereaux, 4  Paige  248.  Eng. — Blomfield 
v.  Eyre,  8  Beav.  250,  50  Eng.  Eeprint 
99;  Eeynell  15.  Sprye,  1  DeG.  M.  &  G. 
660,  42  Eng.  Eeprint  710;  Clarke  v. 
Ormonde,  Jac.  108,  37  Eng.  Eeprint  791; 
Jackson  v.  Leaf,  1  J.  &  W.  229,  37 
Eng.  Eeprint  362;  Wright  v.  Atkyns, 
1  Ves.  &  B.  313,  35  Eng.  Eeprint  122; 
Paxton  v.  Douglas,  8  Ves.  Jr.  520,  32 
Eng.   Eeprint   456. 

The  necessary  prayer  may  be  added 
by  amendment.  African  Methodist 
Episcopal  Church  v.  Conover,  27  N.  J. 
Eq.  157;  Wood  v.  Beadell,  3  Sim.  273, 
57  Eng.  Eeprint  1001;  Jacob  v.  Hall, 
12  Ves.  Jr.  458,  33  Eng.  Eeprint  173. 

Under  a  prayer  for  an  injunction 
pending  the  suit  and  until  further 
order  of  the  court,  a  perpetual  injunc- 
tion may  be  awarded.  Wilmington  Star 
Mining  Co.  V.  Allen,  95  111.   288. 
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filed,"  but  it  may  be  granted  under  the  general  prayer.41 

Receiver.  —  It  has  been  held  that  a  receiver  must  be  specially  prayed 
for,40  but,  by  the  weight  of  authority,  a  receiver  may  be  ordered  under 
the  general  prayer.47 

4.  Alternative  Relief.  —  If  the  plaintiff  is  in  doubt  as  to  the  relief 
to  which  he  may  be  entitled,  he  should  state  all  the  facts  which  may 
entitle  him  to  relief  in  any  view  of  the  case  (as  hereinbefore  stated) 
and  pray  for  special  relief  in  the  alternative,  as  well  as  for  general 
relief.48  But  it  is  generally  held  that  the  special  prayers  must  not  be 
wholly  antagonistic.48 


44.  U.  S.  Eq.  Rule  23;  Kelly  v. 
Payne,  18  Ala.  371;  Sharp  v.  Taylor, 
11  Sim.  50,  59  Eng.  Reprint  792;  Anony- 
mous, 6  Mad.  276,  56  Eng.  Reprint 
1096    (issues    after    bill    filed). 

45.  U.  S. — Lewis  v.  Shainwald,  7 
Sawy.  403,  48  Fed.  492;  Shainwald  v. 
Lewis,  46  Fed.  839.  N.  Y.— Durham  v. 
Jackson,  1  Paige  629.  Eng. — Howkins 
V.  Howkins,  1  Dr.  &  Sm.  75,  62  Eng. 
Reprint  306;  Barned  V.  Laing,  13  Sim. 
255,  60  Eng.  Reprint  99;  Moore  v.  Hud- 
son, 6  Mad.  218,  56  Eng.  Reprint  1075; 
Blomfield  v.  Eyre,  8  Beav.  250,  50  Eng. 
Reprint  99  (in  exceptional  cases  only) ; 

Collinson  v.  ,  18  Ves.  Jr.  353,  34 

Eng.   Reprint   351. 

46.  Augusta  Ice  Co.  v.  Gray,  60  Ga. 
344;  Pare  v.  Clegg,  7  Jur.  N.  S.  (Eng.) 
1136. 

47.  U.  S. — Commercial  &  Savings 
Bank  v.  Corbett,  5  Sawy.  172,  6  Fed. 
Cas.  No.  3,057.  Fla. — Fricker  v.  Peters, 
21  Fla.  254.  111.— Haas  v.  Chicago 
Building  Soc,  89  111.  498.  N.  H  —  Ladi 
v.  Harvey,  21  N.  H.  514.  S.  C— Cly- 
burn  v.  Reynolds,  31  S.  C.  91,  9  S.  E. 
973.  Tenn. — Henshaw  v.  Wells,  9 
Humph.  568.  Va. — Shannon  v.  Hanks, 
88  Va.  338,  13  S.  E.  437.  Eng.— Os- 
borne v.  Harvey,  1  Y.  &  Coll.  Ch.  116, 
62  Eng.  Reprint  815;  Wright  V.  Ver- 
non, 3  Drew.  112,  61  Eng.  Reprint  845; 
Bowman  v.  Bell,  14  Sim.  392,  60  Eng. 
Reprint  409. 

"Nor  is  it  a  valid  objection  to  the 
exercise  of  equitable  jurisdiction  that 
the  party  seeking  relief  prays  alter- 
natively that,  if  such  relief  be  denied, 
he  may  yet  have  a  money  recovery. 
Humphrey  V.  Ringler,  94  Iowa  185,  62 
N.  W.  685."  Reiger  v.  Turley  (Iowa), 
131  N.  W.  866. 

48.  TJ.  S. — Electric  Goods  Mfg.  Co. 
p.  Koltonski,  171  Fed.  550,  reformation 
or  cancellation  permissible.  N.  H. — 
Gooding  v.  Riley,  50  N.  H.  400.    Va.— 


Baker  v.  Berry  Hill  Mineral  Springs 
Co.,  109  Va.  776,  65  S.  E.  656. 

See  cases  relating  to  bills  with  dou- 
ble aspect,  I,  F,   2,  f. 

49.  U.  S. — Williams  V.  Jackson,  107 
U.  S.  478,  2  Sup.  Ct.  814,  27  L.  ed. 
529;  Shields  v.  Barrow,  17  How.  130,  15 
L.  ed.  158  (cancellation  or  specific 
performance) ;  Cella  v.  Brown,  144  Fed. 
742,  75  C.  C.  A.  608  (annulment  and 
specific  performance) ;  Brooks  v.  Lau- 
rent, 98  Fed.  647,  39  C.  C.  A.  201; 
Merriman  v.  Chicago  &  E.  I.  R.  Co., 
64  Fed.  550,  12  C.  C.  A.  275,  24  U.  S. 
App.  428  (cancellation  or  redemption); 
St.  Louis,  V.  &  T.  H.  R.  Co.  V.  Terre 
Haute  &  I.  R.  Co.,  33  Fed.  448  (can- 
cellation or  specific  performance); 
Wilkinson  v.  Dobbie,  12  Blatchf.  298. 
Ala.— Chisolm  v.  Wallace,  146  Ala.  683, 
40  So.  219  (vacation  of  sale  and  pro- 
ceeds); Watts  v.  Fraser,  80  Ala.  186; 
'i'atum  v.  Walker,  77  Ala.  563  (cancel- 
lation of  mortgage  or  redemption); 
Caldwell  V.  King,  76  Ala.  149;  Heyer  v. 
Bromberg,  74  Ala.  524;  Moog  v.  Tal- 
cott,  72  Ala.  209;  Lehman  v.  Meyer,  67 
Ala.  396;  Micou  V.  Ashurst,  55  Ala. 
607  (cancellation  of  mortgage  or  re- 
demption; Walthall  V.  Rives,  34  Ala. 
91.  Ky.— Mills  v.  Metcalf,  1  A.  K. 
Marsh.  478.  Mass. — Robmson  v.  Guild, 
12  Met.  323.  N.  J.— Emans  v.  Emans, 
14  N.  J.  Eq.  114.  N.  Y.— Lloyd  v. 
Brewster,  4  Paige  541,  rescission  or 
price  of  goods.  Tenn. — Bvnum  v.  Evvart, 
90  Tenn.  655,  18  S.  W.  394.  Va.— 
Brown  v.  Bedford  City  Land  &  Imp. 
Co.,  91  Va.  31,  20  S.  E.  968,  that  re- 
lief must  be  identical. 

Compare  Hardin  v.  Boyd,  113  U.  S. 
756,  5  Sup.  Ct.  771,  28  L.  ed.  114; 
Dietrich  v.  Deavitt,  81  Vt.  160,  69  Atl. 
661;  McConnell  V.  McConnell,  11  Vt. 
290. 

A  bill  should  not  pray  equitable  or 
legal  relief  in  the  alternative.     U.  S.— 
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5.  Waivers.  —  In  this  part  of  the  bill  are  generally  included  any 
waivers  of  penalties  and  forfeitures  made  for  the  purpose  of  compelling 
defendants  to  answer  matters  which  they  would  otherwise  be  privileged 
not  to  answer,60  and  any  offers  to  do  equity  required  in  particular 
cases.51 

L.  Prayer  for  Process.  —  The  ninth  and  last  formal  part  of  a  bill 
in  equity  is  the  prayer  for  process,  which  is  usually  the  writ  of  subpoena 
commanding  the  defendant  to  appear  and  answer  the  bill  and  abide  the 
determination  of  the  court  on  the  subject.52 

In  the  English  chancery  practice  the  prayer  for  process  also  included  a 


Cherokee  Nation  v.  Southern  Kan.  R. 
Co.,  135  "U.  S.  641,  10  Sup.  Ct.  965,  34 
L.  ed.  295;  Alger  v.  Anderson,  92  Fed. 
696.  Ala. — Cramer  v.  Watson,  73  Ala. 
127.  Eng. — Edwards  v.  Edwards,  Jac. 
335,  37  Eng.  Reprint  878. 

That  under  exceptional  circumstances 
damages  may  be  awarded  in  a  suit  for 
specific  performance,  see  Eastman  v. 
Simpson,  139  Mass.  348,  1  N.  E.  346; 
Milkman     v.    Ordway,    106     Mass.    232. 

See  the  title  "Specific  Perform- 
ance." 

It  has  been  held  that  alternative  re- 
lief can  not  be  prayer  against  one  de- 
fendant or  another.  Clark  v.  Lord 
Rivers,  L.  R.  5  Eq.  91.  But  compare 
U.  S. — Brown  v.  Pegram,  149  Fed.  515; 
Kilgour  v.  New  Orleans  Gas  Light  Co., 
2  Woods  144,  14  Fed.  Cas.  No.  7,764. 
Ala. — Thomason  v.  Smithson,  7  Port. 
144.  Eng.— Child  V.  Stenning,  7  Ch.  D. 
413. 

The  alternative  relief  must  be 
prayed  for  in  the  same  capacity.  Thomas 
V.  Hobler,  8  Jur.   (N.  S.)   125. 

A  prayer  for  alternative  relief  does 
not,  of  itself,  render  a  bill  multifari- 
ous. U.  S. — Jackson  v.  Jackson,  99  C. 
C.  A.  286,  175  Fed.  710;  Kilgour  v. 
New  Orleans  Gas  Light  Co.,  2  Woods, 
144,  14  Fed.  Cas.  No.  7,764.  Ala  — 
Florence  Gas  Electric  Light  &  Power 
Co.  v.  Hanby,  101  Ala.  15,  13  So.  343; 
McCarthy  v.  McCarthy,  74  Ala.  546. 
Ga. — Burchard  v.  Boyce,  21  Ga.  6.  la. — 
Gammel  v.  Young,  1  Iowa  297.  Mich. — 
Hammond  r.  Michigan  State  Bank, 
Walk.  Ch.  214.  W.  Va  —  Korne  v. 
Korne,  30  W.  Va.  1,  3  S.  E.  17. 

See  the  title  "Misjoinder  and  Mul- 
tifariousness. ' ' 

50.  Danl.  Ch.  PI.  &  Pr.  (6  Am.  ed.) 
*387,  et  seq;  Atwill  v.  Ferrett,  3 
Blatchf.  39,  2  Fed.  Cas.  No.  640;  Ux- 
bridge  v.  Staveland,  1  Ves.  Sr.  56,  27 
Eng.  Reprint  888. 
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See  infra,  II. 

51.  Danl.  Ch.  PI.  &  Pr.  (6  Am.  ed.) 
*385  et  seq.  See  the  titles  "Specific 
Performance;"  "Account  and  Account- 
ing;"  "Redemption." 

52.  Story's  Eq.  PI.  §44  et  seq.  See 
the  title  "Subpoena." 

The  full  form  is:  "May  it  please 
your  Lordship,  the  premises  considered, 
to  grant  unto  your  orator  his  Majesty's 
most  gracious  writ  [or  writs]  of 
subpoena,  to  be  directed  to  the  said 
,  and  to  the  rest  of  the  con- 
federates, when  discovered,  thereby 
commanding  them,  and  every  of 
them,  at  a  certain  day,  and  under  a 
pain  therein  to  be  limited,  personally 
to  appear  before  your  Lordship  in  this 
honorable  Court;  and  then  and  there, 
full,  true,  direct  and  perfect  answer 
make  to  all  and  singular  the  premises; 
and  further  to  stand  to,  perform,  and 
abide  such  further  order,  direction  and 
decree  therein,  as  to  your  Lordship 
shall  seem  meet.  And  your  orator  shall 
ever  pray"  etc.  Danl.  Ch.  PI.  &  Pr. 
(6  Am.   ed.)    390. 

Another  form  is:  "Therefore,  will 
your  honors  grant  unto  your  orator, 
the  write  of  subpoena,  issuing  out  of 
and  under  the  seal  of  this  court,  to 
be  directed  to  said  defendants,  Ed- 
ward Willis  and  William  Willis,  com- 
manding them,  and  each  of  them,  by  a 
certain  day,  and  under  a  certain  pen- 
alty, therein  inserted,  to  appear  before 
your    honors. 

From  Barton's  Suit  in  Equity. 

"To  answer  all  and  singular  the 
premises"  is  omitted  from  bills  filed 
for  discovery  only  or  to  perpetuate  tes- 
timony.   Story   Eq.   Pr.   §  44. 

See  the  title  "Subpoena." 

For  the  commencement  of  suits 
egainst  peers  and  the  attorney  general, 
see  Story  Eq.  PI.  §  44  and  note;  Danl. 
Ch.  PI.  &  Pr.  (6  Am.  ed.)  *391. 
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repetition  of  the  prayer  for  any  writ  of  injunction  or  writ  of  ne  exeat 
regno  or  other  special  order  required  pending  the  suit.53 

In  modern  practice  it  is  generally  sufficient  to  request  such  order  in 
the  prayer  for  relief  only.54 

Naming  Persons.  —  The  prayer  for  process  should  name  all  those  per- 
sons against  whom  process  is  to  issue,55  as  only  those  persons  are  de- 
fendants, under  the  rules  in  chancery,  against  whom  process  is  prayed.50 
Such  persons  should  be  named  by  their  proper  names  ;57  but  it  is  suffi- 
cient, in  most  jurisdictions,  at  least,  that  process  is  prayed  against 
"defendants,"  or  the  like,  who  are  named  and  clearly  identified  as 
defendants  elsewhere  in  the  bill.58 


53.  111.— Willett  v.  Woodhams,  1  111. 
App.  411.  Me. — Lewiston  Falls  Mfg. 
'Co.  V.  Franklin  Co.,  54  Me.  402.  Md  — 
"Union  Bank  v.  Kerr,  2  Md.  Ch.  460. 
Eng.— Wood  v.  Beadell,  3  Sim.  273,  57 
Eng.  Beprint  1001  (may  be  added  by 
amendment);  Haddock  v.  Tomlinson,  2 
Sim.  &  St.  219,  57  Eng.  Eeprint  329; 
Story  Eq.  PI.  §  44. 

The  form  of  prayer  is  as  follows: 
"May  it  please  your  lordship  (or  your 
honors),  the  premises  considered,  to 
grant  unto  your  orator,  not  only  his 
Majesty's  most  gracious  writ  of  in- 
junction, issuing  out  of  and  under  the 
seal  of  this  honorable  court,  to  be  di- 
rected to  the  said (the  defendant), 

to  restrain  him,  etc.,  etc.,  against  your 
orator,  touching  any  of  the  matters 
in  question;  but  also  his  Majesty's 
most  gracious  writ  of  subpoena  to  be 
directed  to  the  said (the  defend- 
ant), etc.,  etc."  Hinde,  Ch.  Pr.  17,  18. 

54.  U.  S.  Eq.  Bule  23;  Alley  v. 
Quinter,  4  McArthur  (D.  C.)  390.  See 
also  court  rules  and  statutes  of  Ala- 
bama, Florida,  Maryland  and  the  Dis- 
trict of  Columbia.  Contra,  "Willett  V. 
Woodhams,  1  111.  App.  414. 

55.  TJ.  S.  Eq.  Bule  23,  and  the  fol- 
lowing cases:  TJ.  S. — Goebel  v.  Ameri- 
can Eailway  Supply  Co.,  55  Fed.  825; 
Carlsbad  v.  Tiddetts,  51  Fed.  S52.  Fla. 
Keen  v.  Jordan,  13  Fla.  327.  3ST.  J.— 
Wright  V.  Wright,  8  N.  J.  Eq.  143.  N.  Y. 
Brasher  V.  Van  Cortlandt,  2  Johns.  Ch. 
242;  Verplanck  v.  Mercantile  Ins.  Co., 
2  Paige  438.  N.  C. — Archibald  v. 
Means,  40  N.  C.  230;  Hoyle  v.  Moore, 
39  N.  C.  175.  Eng.— Fawkes  V.  Pratt, 
1  P.  Wms.  593,  24  Eng.  Eeprint  531; 
Windsor  V.  Windsor,  Die.  707,  21  Eng. 
Eeprint  446. 

See  also  McKenzie  v.  Baldridge,  49 
Ala.  564    (that   it  is  sufficient  to  pray 


that  a  person  be  made  a  party  defend- 
ant); Walker  v.  Hallett,  1  Ala.  379  (as 
to  sufficient  designation  of  a  corpora- 
tion); McCoy  v.  Boley,  21  Fla.  803. 

56.  Ala.— Bondurant  v.  Sibley,  37 
Ala.  565.  Ky  —  Lyle  v.  Bradford,  7 
T.  B.  Mon.  113;  Huston  V.  McClarty,  3 
Litt.  274;  Bond  v.  Hendricks,  1  A.  K. 
Marsh.  592.  N.  J.— White  v.  Davis, 
48  N.  J.  Eq.  22,  21  Atl.  187.  N.  Y.— 
Brasher  V.  Van  Cortlandt,  2  Johns.  Ch. 
242;  Elmendorf  V.  Delancey,  Hopk.  Ch. 
555;  Talmage  v.  Pell,  9  Paige  410. 
N.  C— Hoyle  v.  Moore,  39  N.  C.  175. 
Eng.— Fawkes  v.  Pratt,  1  P.  Wms.  593, 

24  Eng.  Eeprint  531;  Windsor  v.  Wind- 
sor, Dick.  707,  21  Eng.  Eeprint  446. 

A  person  does  not  become  a  party  to 
the  bill  by  being  named  in  the  prayer 
only.    Verplanck  v.  Mercantile  Ins.  Co., 

2  Paige  (N.  Y.)  438,  1  Edw.  Ch.  46 
(officers  of  defendant  corporation) ; 
Chapman  v.  Pittsburgh  &  S.  E.  Co.,  18 
W.  Va.  184.  See  also  Wheeler  &  Wil- 
son Mfg.  Co.  V.  Filer,  52  N.  J.  Eq.  164, 

25  Atl.  13. 

57.  And  not  as  "defendants," 
"heirs,"  etc.  Ky. — Huston  v.  McClarty, 

3  Litt.  274.  N.  J.— Howe  V.  Eobins,  36 
ST.  J.  Eq.  19.  N.  C— Archibald  v. 
Means,  40  N.  C.  230;  Hoyle  v.  Moore, 
39  N.  C.  175;  Moore  V.  Anderson,  36 
N.  C.  411. 

58.  U.  S.— Jennes  v.  Landes,  84  Fed. 
73.  Ky.— DeWolf  v.  Mallett,  3  Dana 
214.  Mass.— Belknap  v.  Stone,  1  Allen 
572.  Mich. — Sheridan  v.  Cameron,  65 
Mich.  6S0,  32  N.  W.  894.  N.  J.— Howe 
v.  Eobins,  36  N.  J.  Eq.  19.  N.  Y—  El- 
mendorf v.  Delacey,  Hopk.  Ch.  555. 

See  also  Tourville  v.  Pierson,  39  111. 
446,  that  it  is  not  necessary  to  pray 
that  a  person  against  whom  process 
is  prayed  be  made  a  defendant.  Com- 
pare Hoyle  v.  Moore,  39  N.  C.  175. 
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Where  the  body  of  the  bill  shows  that  a  defendant  is  sued  in  a  rep- 
resentative character,  the  failure  to  pray  that  process  be  directed  to 
him  in  such  representative  character  is  not  a  material  defect.59 

If  persons  are  named  as  defendants  who  are  without  the  jurisdiction 
of  the  court,  it  is  proper  to  pray  that  process  may  issue  against  them, 
if  they  should  come  within  the  jurisdiction.60 

Infants.  —  Where  a  person  against  whom  process  is  prayed  is  an 
infant  or  is  under  guardianship,  such  fact  should  appear  in  the  prayer 
for  process.61 

Process  against  a  corporation  may  be  prayed  for  in  the  usual  form.62 

Objection  for  Want  of  Prayer.  —  In  some  jurisdictions,  a  bill  which 
does  not  contain  a  prayer  for  process  is  demurrable,63  in  some,  it  may 
be  dismissed  on  motion  ;64  while  in  others,  the  omission  is  immaterial,  if 
it  clearly  appears  from  the  bill  who  are  to  be  made  defendants.65 

Waiver.  —  The  omission  of  a  prayer  for  process  is  waived  by  general 
appearance  and'  answer.66 

Amendment. —  The  prayer  may  be  supplied  by  amendment.67 

M.     Signing. —  A  bill  must  be  signed  by  counsel.68    In  some  juris- 


59.  Carey  v.  Hillhouse,  5  Ga.  251; 
White  V  Davis,  48  N.  J.  Eq.  22,  21 
Atl.  187;  Plaut  V.  Plaut,  44  N.  J.  Eq. 
18,  13  Atl.  849;  Eansom  v.  Geer,  30 
N.  J  Eq.  249;  Evans  v.  Evans,  23  N.  J. 
Eq.  71.  Compare  Carter  v.  Ingraham, 
43  Ala.  78,  as  to  defendant  sued  both 
individually  and  in  a  representative  ca- 
pacity, 

60.  TJ.  S. — Milligan  v.  Milledge,  3 
Cranch  220,  2  L.  ed.  417.  S.  C— Lain- 
hart  v.  Eeilly,  3  Desaus.  Eq.  590.  Eng. 
Munoz  v.  DeTastet,  1  Beav.  109  n,  48 
Eng.  Eeprint  880;  Windsor  v.  Wind- 
sor  Dick.  707,  21  Eng.  Eeprint  446. 

U.  S.  Eq.  Eule  22.  Compare  Had- 
dock v  Thomlinson,  2  Sim.  &  St.  219, 
57  Eng.  Eeprint  329,  that  the  omis- 
sior    is   not  material. 

61      United   States  Eq.  Eule  23. 

62.  Story  Eq.  PI.   §44  and  note. 

But  a  writ  of  distringas  was  some- 
times prayed  for.  Harvey  v.  East  In- 
dia Co.,  2  Vern.  395,  23  Eng.  Eeprint 
1856. 

See  the  title  "Distringas." 

63.  Wright  v.  Wright,  8  N.  J.  Eq. 
143.  But  not  on  general  demurrer. 
Boon  v.  Pierpont,  28  N.  J.  Eq.  7. 

64  Carlsbad  r.  Tibbetts,  51  Fed. 
852,  unless  the  bill  is  amended. 

65.  U.  S. — Jennes  v.  Landes,  84  Fed. 
73.  D.  C— Alley  v.  Quinter,  4  MacAr- 
thur  390.  Miss.— White  v.  Thomas,  52 
Miss.  49. 

See  also  United  States  v.  Agler,  62 
Fed.  824,  that  an  injunction  is  not  void 
for  want  of  prayer  for  process. 
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And  see  former  New  York  practice. 
Verplanck  v.  Mercantile  Ins.  Co.,  2 
Paige  (N.  Y.)  438;  Brasher  v.  Van 
Cortlandt,  2  Johns.  Ch.  (N.  Y.)  242; 
Elmendorff  v.  Delancev,  1  Hopk.  Ch. 
(N.  Y.)   555. 

The  prayer  may  be  omitted  under 
Massachusetts  statutes  and  New  Hamp- 
shire court  rules. 

66.  Burek  v.  Imhaeuser,  8  Fed.  457; 
Segee  v.  Thomas,  3  Blatchf.  11,  21  Fed. 
Cas.  No.  12,633;  Majors  v.  McNeilly,  7 
Heisk.  (Tenn.)  294.  Compare  Hoyle 
v.  Moore,  39  N.  C.  175. 

67.  TJ.  S.— Carlsbad  v.  Tibbetts,  51 
Fed.  852;  Buerk  v.  Imhaeuser,  8  Fed. 
457.  Mass. — Belknap  v.  Stone,  1 
Allen  572.  N.  J.— O  'Donnell  v .  McCam 
(N.  J.  Eq.),  75  Atl.  999. 

tSee  also  Pardridge  v.  Brennan,  64 
Mich.  575,  31  N.  W.  524. 

68.  U.  S. — Stinson  v.  Hildrup,  8  Biss. 
376,  23  Fed.  Cas.  No.  13,459;  Eoach 
v.  Hulings,  5  Cranch  C.  C.  637,  20 
Fed.  Cas.  No.  11,874.  Mass. — Burns  v. 
Lynde,  6  Allen  305.  Mich.— Eveland  v. 
Stephenson,  45  Mich.  394,  8  N.  W.  62. 
N.  J. — Hampton  v.  Coddington,  28  N. 
J.  Eq.  557;  Davis  V.  Davis,  19  N.  J. 
Eq.  180;  Wright  V.  Wright,  8  N.  J.  Eq. 
143.  N.  Y.— Carey  v.  Hatch,  2  Edw. 
Ch.  190;  Partridge  V.  Jackson,  2  Edw. 
Ch.  520;  Gove  v.  Pettis,  4  Sandf.  Ch. 
403.  Tenn. — Litton  v.  Armstead,  9 
Baxt.  514,  signing  on  back.  Vt. — Mar- 
tin v.  Palmer,  72  Vt.  409,  48  Atl.  655. 
W.  Va—  Dever  v.  Willis,  42  W.  Va. 
365,  26  S.  E.  176.      Eng.— Webster  v. 
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dictions    it    must    be    signed    either    by    counsel    or    the    plaintiff.09 

An  unsworn  bill,  which  has  been  signed  by  counsel,  need  not.  be 
signed  by  the  plaintiff.70 

Remedy  For  Want  of  Signature. —  Whether  the  proper  method  of  pro- 
ceeding against  an  unsigned  bill  is  by  demurrer  or  by  taking  from 
the  files  is  a  disputed  question.71 

Amendment  and  Waiver. —  The  signature  of  counsel  may  be  added  to 
the  bill  by  amendment  ;72  or,  want  of  proper  signing  may  be  waived  by 
answering  the  bill  without  objection.73 

The  bill  of  a  corporation  need  not  be  under  the  corporate  seal.74 


Threlfall,  1  Sim.  &  Stu.  135,  57  Eng. 
Reprint  551;  Pitt  V.  Macklew,  1  Sim.  & 
St.  136n,  57  Eng.  Eeprint  55;  Kirkley 
V.  Burton,  5  Madd.  378,  56  Eng.  Reprint 
939;  French  v.  Dear,  5  Ves.  Jr.  547, 
31  Eng.  Reprint  731;  Abergavenny  v. 
Abergavenny,  2  P.  Wms.  311,  24  Eng. 
Reprint  744;  Dillon  v.  Francis,  1  Dick. 
68,  21  Eng.  Reprint  193. 

U.  S.  Eq.  Rule  24.  See  also  Brinklev 
v.  Louisville  &  N.  R.  Co.,  95  Fed.  345 
(as  to  appearance  per  se)  •  Dwight  v. 
Humphreys,  3  McLean  104,  8  Fed.  Cas. 
No.  4,216. 

Either  that  counsel  may  be  ordered 
to  pay  the  costs  of  impertinent  or  scan- 
dalous matters  expunged,  or  as  a  guar- 
anty that  counsel  believes,  from  the 
case  laid  before  him,  that  complainant 
has  good  ground  of  suit.  Mitf.  Ch. 
PI.  (Jeremy's  ed.)  48;  United  States 
Eq.  Rule  24. 

The  bill  should  be  signed  before  it 
is  filed.  Partridge  v.  Jackson,  2  Edw. 
Ch.  520,  unless  by  order  of  court. 

It  must  be  signed  by  counsel  per- 
sonally. Eveland  v.  Stephenson,  45 
Mich.  394,  8  N.  W.  62  (printed  signa- 
ture) ;  Davis  v.  Davis,  19  N.  J.  Eq. 
180. 

But  as  to  signature  of  attorney-gen- 
eral, see  United  States  v.  Mullan,  10 
Fed.  785. 

A  member  of  a  firm  of  counsellors 
may  sign  for  the  firm.  Hampton  v. 
Coddington,   2S   N.  J.  Eq.  557. 

In  the  United  States,  the  distinction 
between  counselors  and  solicitors  is  not 
generally  recognized.  U.  S. — Stinson  v. 
Hildrup,  8  Biss.  376,  23  Fed.  Cas.  No. 
13,459.  Mich.— Eveland  v.  Stephenson, 
45  Mich.  394,  8  N.  W.  62;  Henry  v. 
Gregory,  29  Mich.  68.  N*.  J.— Freehold 
Mutual  Loan  Assn.  v.  Brown,  28  N.  J. 
Eq.  42. 

See  also  Partridge  v.  Jackson,  2  Edw. 


Ch.  (N.  Y.)  520,  that  the  solicitor  may 
sign  as  counsel  also. 

69.  Mass. — Chapman  v.  Banker  & 
Tradesman  Publishing  Co.,  128  Mass 
478;  Pope  v.  Leonard,  115  Mass.  286 
Burns  v.  Lynde,  6  Allen  305  (by  agent) 
Mich. — Eveland  v.  Stephenson,  45  Mich 
394,  8  N.  W.  62.  Vt  —  Martin  v.  Pal 
mer,  72  Vt.  409,  48  Atl.  655. 

70.  U.  S.— Fritchel  v.  Barthel,  173 
Fed.  489.  N.  Y  —  Hatch  v.  Eustaphieve, 
Clarke  Ch.  63.  Term. — Stadler  v.  Hertz, 
13  Lea  315;  Swan  v.  Newman,  3  Head 
288.  Vt.— Martin  v.  Palmer,  72  Vt.  409, 
48  Atl.  655. 

Compare  Denison  v.  Bassf  ord,  7  Paige 
(N.  Y.)   370. 

See  Chapman  v.  Banker  &  Trades- 
man Pub.  Co.,  128  Mass.  478,  that  a 
bill  not  signed  by  counsel  is  the  bill 
of  only  such  nominal  plaintiffs  as 
sign   it. 

Plaintiff  may  sign  by  attorney.  Pope 
v.  Salamanca  Oil  Co.,  115  Mass.  286; 
Burns  V.  Lynde,  6  Allen  (Mass.)  305; 
Hatch  v.  Eustaphieve,  Clarke  Ch.  (N. 
Y.)   63. 

71.  Carey  v.  Hatch,  2  Edw.  Ch.  (N. 
Y.)  190  (removal  from  files) ;  Dever  V. 
Willis,  42  W.  Va.  365,  26  S.  E.  176 
(demurrer).  And  cases  in  preceding 
notes. 

See  "Demurrer." 

72.  U.  S.— Holton  v.  Guinn,  65  Fed. 
450;  Dwight  V.  Humphreys,  3  McLean 
104,  8  Fed.  Cas.  No.  4,216.  Mich.— Sill 
v.  Ketchum,  Harr.  423.  N.  Y.— Part- 
ridge v.  Jackson,  2  Edw.  Ch.  520;  Carey 
v.  Hatch,  2  Edw.  Ch.  190.  Eng.— Kirk- 
ley v.  Burton,  5  Madd.  378,  56  Eng. 
Reprint  939. 

73.  Turner  v.  Jenkins,  79  HI.  228; 
Hatch  v.  Eustaphieve,  Clarke  (N.  Y.)  63. 

74.  George's  Creek  Coal  &  Iron  Co. 
v.  Detmold,  1  Md.  Ch.  371;  City  of 
Moundsville  v.  Ohio  River  Co.,  37  W. 
Va.  92,  16  S.  E.  514. 
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N.  Verifying.  —  Ordinarily,  a  bill  in  equity  need  not  be  sworn  to  or 
accompanied  by  an  affidavit,  unless  it  is  to  be  used  to  obtain  a  pre- 
liminary injunction  or  writ  of  ne  exeat  regno.76  But  where  a  bill  is 
of  that  class  which  seeks  to  remove  the  cognizance  of  a  cause  from  a 
court  of  law  to  a  court  of  equity  on  any  of  the  recognized  grounds  for 
such  action,  it  must  be  sworn  to  or  accompanied  by  an  affidavit  of  the 
circumstances  on  which  the  application  is  founded.76 

0.  Filing.  —  A  bill  in  equity  must  be  filed  in  the  proper  office,  and, 
in  some  jurisdictions,  it  must  be  printed.77 

P.  Exhibit.  —  Formerly,  an  exhibit  properly  referred  to  might  be 
used  at  the  hearing,  if  admitted  or  proved,  but  it  was  not  a  part  of  the 
bill  and  did  not  cure  defects  therein.78 

The  present  general  practice  seems  to  be  to  regard  an  exhibit  attached 


75.  U.  S.— Fitchel  V.  Barthel,  173 
Fed.  489;  Chase  Elec.  Constr.  Co.  v. 
Columbia  Constr.  Co.,  136  Fed.  699; 
Hughes  v.  Northern  Pac.  R.  Co.,  18  Fed. 
116;  Woodworth  v.  Edwards,  3  Woodb. 
&  M.  120,  30  Fed.  Cas.  No.  18,014. 
Ala.— Sloss-Sheffield  Steel  Iron  Co.  V. 
Maryland  Casualty  Co.,  167  Ala.  557,  52 
So.  751;  Lamar  &  Eankin  Drug  Co.  v. 
Jones,  155  Ala.  474,  46  So.  763;  Hall 
v.  McKellar,  155  Ala.  504,  46  So.  460, 
130  Am.  St.  Rep.  65;  Montgomery  Iron 
Wks.  v.  Capital  City  Ins.  Co.,  137  Ala. 
134,  34  So.  210.  Conn. — Jerome  v  Je- 
rome, 5  Conn.  352.  111. — Labadie  v. 
Hewitt,  85  111.  341.  Me.— Frost  v.  Frost, 
63  Me.  399;  Baker  v.  Atkins,  62  Me. 
205;  Dinsmore  v.  Crossman,  53  Me.  441; 
Hilton  v.  Lothrop,  46  Me.  297.  Mass.— 
Burns  V.  Lynde,  6  Allen  305.  Mich. — 
Wardle  v.  Cummins,  86  Mich.  395,  49 
N.  W.  212;  Moore  V.  Cheeseman,  23 
Mich.  332;  Atwater  v.  Kinman,  Harr. 
243.  Miss. — Waller  v.  Shannon,  53  Miss. 
500.  Tenn. — McCamy  v.  Key,  3  Lea 
247.    Wis.— Carman  v.  Hurd,  1  Pin.  619. 

Compare  Barringer  v.  Andrews,  58 
N.  C.  348,  under  statute. 

76.  Danl.  Ch.  PI.  &  Pr.,  6  Am.  ed. 
392  etseq.  1  Foster's  Fed.  Pr.  §87; 
Laight  v.  Morgan,  2  Caines  Cas.  (N.  Y.) 
344;  Alston  v.  Jones,  3  Barb.  Ch.  (N.  Y.) 
397.  For  the  actions  in  which  such 
affidavits  are  required  and  the  char- 
acter and  contents  of  the  affidavit,  see 
titles  "Affidavits;"  "Discovery;" 
"Injunctions;"  '  'Interpleader; '  • 
"Lost  Instruments;"  "Ne  Exeat;" 
"Perpetuation  of  Testimony;"  "Ver- 
ification. ' ' 

A  form  of  verification: 


State  of  West  Virginia,  County, 

to-wit:  ,  plaintiff  named 

in  the  foregoing  bill,  being  duly  sworn, 
says  that  the  facts  and  allegations 
therein  contained  are  true  except  so 
far  as  they  are  therein  stated  to  be 
on  information  and  that  so  far  as  they 
are  therein  stated  to  be  on  informa- 
tion he  believes  them  to  be  true. 

Plaintiff. 

Taken,  sworn  to  and  subscribed  be- 
fore   me   this   day   of   ,    18 — . 

Clerk. 

Sec.  42.  Ch.  125  West  Virginia  Code. 

For  prescribed  forms,  see  court  rules 
of  Vermont  and  the  District  of  Co- 
lumbia. 

For  precedents  of  verifications,  see 
Fla. — Ponder  v.  Moseley,  2  Fla.  224. 
111.— Gage  v.  Smith.  79  111.  221,  by  at- 
tornev.  Md. — Triebert  V.  Burgess,  11 
Md.  452. 

77.  See  Danl.  Ch.  PI.  &  Pr.  (6  Am. 
ed.)    *396    et   seq;    U.    S.   Eq.    Rule    11. 

See  court  rules  of  various  states. 

The  action  is  usually  deemed  to  be 
commenced  when  the  bill  is  filed.  Sher- 
idan v.  Cameron,  65  Mich.  680,  32  N.  W. 
894;  Meridian  National  Bank  v.  Hoyt 
&  Bros.  Co.,  74  Miss.  221,  21  So.  12, 
60  Am.  St.  Rep.  504  (that  merely  mark- 
ing bill  "filed,"  which  is  retained  by 
counsel,  is  insufficient). 

78.  Ark. — Stilwell  v.  Adams,  29  Ark. 
346.  111. — Lowenstein  V.  Rapp,  67  HI. 
App.  678.  Mich. — Swetland  v.  Swet- 
land,  3  Mich.  482.  Miss.— McGowan  t>. 
McGowan,  48  Miss.  553;  Terrey  C. 
Jones,  44  Miss.  540.  N.  C. — Caton  v. 
Willis,  40  N.  C.  335.  Eng. — Harmer  ©. 
Gooding,  3  DeG.  &  S.  407,  64  Eng.  Re- 
print 537. 
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to  the  bill  and  referred  to  therein  as  part  of  the  bill.7"  Where  such 
an  exhibit  shows  facts  inconsistent  with  allegations  of  the  bill,  the 
exhibit  is  controlling.80  The  practice  of  referring  to  exhibits  as  a  sub- 
stitute for  pleading  the  effect  thereof  in  the  body  of  the  bill  is  not 
commended.81  Exhibits  relied  on  by  the  plaintiff  as  the  basis  or  ground 
of  his  claim  should  be  filed  with  the  bill,82  or  a  reason  given  for  not 
doing  so.83 


79.  U.  S. — Shackleton  v.  Baggeley, 
170  Fed.  57,  95  C.  C.  A.  505;  Elec- 
trolibration  Co.  v.  Jackson,  52  Fed. 
773  (as  to  necessity  of  attacking  ex- 
hibits to  bill);  Black  v.  Henry  G.  Allen 
Co.,  42  Fed.  618;  American  Bell  Tele- 
phone Co.  v.  Southern  Telephone  Co., 
34  Fed.  803;  Surget  v.  Byers,  Hemp. 
715,  23  Fed.  Cas.  No.  13,629;  Mason 
v.  Jones,  1  Hayw.  &  H.  329,  16  Fed. 
Cas.  No.  9,240.  Ala. — Brooks  v.  Lowen- 
stein,  124  Ala.  158,  27  So.  520;  Pied- 
mont Land  Improvement  Co.  V.  Pied- 
mont Foundry  &  Machine  Co.,  96  Ala. 
389,  11  So.  332;  Minter  v.  Branch 
Bank,  23  Ala.  762,  58  Am.  Dec.  315; 
Owen  v.  Moore,  14  Ala.  640.  D.  C. — 
Whyte  v.  Spransy,  19  App.  Cas.  450, 
at  least  on  interlocutory  hearing.  Fla. 
Hill  v.  Meinhard,  39  Fla.  Ill,  21  So. 
805.  Ga  —  Howard  Mfg.  Co.  v.  Water 
Lot  Co.,  53  Ga.  689;  Bolton  v.  Flournoy, 
R.  M.  Charlt.  125.  111.— Fowler  v.  Fow: 
ler,  204  111.  82,  68  N.  E.  414;  Moore 
v.  Titman,  33  111.  358;  Wagner  v.  May- 
nard,  64  111.  App.  239.  Ky.— Daniel  v. 
Smythe,  5  B.  Mon.  347.  Mich.— Mickle 
v.  Maxfield,  42  Mich.  304,  3  N.  W.  961. 
Miss. — Harvey  v.  Kelly,  41  Miss.  490, 
93  Am.  Dec.  267;  Harper  V.  Hill,  35 
Miss.  63.  N.  J. — McMaster  v.  Drew, 
(N.  J.  Eq.),  68  Atl.  771.  Tenn.— Ram- 
sey v.  Temple,  3  Lea  252,  if  properly 
referred  to.  Vt. — Hastings  v.  Belden, 
55  Vt.  273.  Va.— Thompson  v.  Clark,  81 
Va.  422;  Johnson  v.  Anderson,  76  Va. 
766.  W.  Va. — Richardson  v.  Ebert,  61 
W.  Va.  523,  56  S.  E.  887;  Grant  v. 
Cumberland  Vallev  Cement  Co.,  58  W. 
Va.  162,  52  S.  E.  36;  Sadler  v.  Tay- 
lor, 49  W.  Va.  104,  38  S.  E.  583;  Lock- 
head  v.  Berkeley  Springs  Waterworks 
&  Imp.  Co.,  40  W.  Va.  553,  21  S.  E. 
1031;  Kester  v.  Lyon,  40  W.  Va.  161, 
20  S.  E.  933;  Bias  v.  Vickers,  27  W. 
Va.    456. 

See  cases  in  following  note. 

It  has  generally  been  held  that  a 
mere  reference  to  papers  in  another 
Buit,  of  which  certified  copies  are  not 
attached,  is  not  sufficient  to  make  such 
papers  part  of  the  bill.     Ga. — Holliday 


v.  Riordon,  12  Ga.  417;  Demere  f>. 
Scranton,  8  Ga.  43;  Bolton  v.  Flour- 
noy, R.  M.  Charlt.  125  (reference 
to  pending  suit).  Ky. — Carr  v.  Bob,  7 
Dana  417.  Md. — Norwood  v.  Norwood, 
4  Har.  &  J.  112.  Tenn. — Moses  v. 
Brodie,  1  Tenn.  Ch.  397. 

Compare  Daniel  v.  Smithe,  5  B.  Mon, 
(Ky.)  347,  reference  to  pending  suit. 

80.  U.  S.— Shackleton  v.  Baggaley, 
95  C.  C.  A.  505,  170  Fed.  57;  Willard 
v.  Davis,  122  Fed.  363.  Ala.— Piedmont 
Land  Improvement  Co.  v.  Piedmont 
Foundry  &  Machine  Co.,  96  Ala.  389, 
11  So.  332.  111. — Dempster  v.  Lansingh, 
244  111.  402,  91  N.  E.  488;  Wagner  v. 
Maynard,  64  111.  App.  239;  National 
Park  Bank  v.  Halle,  30  111.  App.  17. 
Md.— Ridgely  v.  Wilmer,  97  Md.  725, 
55  Atl.  488.  Miss.— Harper  v.  Hill,  35 
Miss.  63.  N.  J. — Schuler  v.  Southern 
iron  &  Steel  Co.  (N.  J.  Eq.),  75  Atl. 
552.  W.  Va. — Board  of  Education  v. 
Berry,  59  S.  E.  169;  Richardson  V. 
Ebert,  61  W.  Va.  523,  56  S.  E.  887. 

Contra  Holman  v.  Patterson 's  Heirs, 
29  Ark.  357.  Compare  also  Partee  v. 
Thomas,  11  Fed.  769;  Barrett  v.  Cen- 
tral Building  &  Loan  Assn.,  130  Ala. 
294,   30  So.   347. 

81.  Harvey  v.  Kelly,  41  Miss.  490, 
93  Am.  Dec.  267;  Ramsey  v.  Temple,  3 
Lea  (Tenn.)  252  (record  in  another 
suit). 

82.  U.  S. — Levy  v.  Arrendondo,  12 
Pet.  218,  9  L.  ei.  1062.  Ark.— Trap- 
nail  v.  Byrd,  22  Ark.  10  (not  when 
mere  evidence);  Brodie  v.  Skelton,  11 
Ark.  120.  Ga.— Howard  Mfg.  Co.  v. 
Water  Lot  Co.,  53  Ga.  689.  la.— Walkup 
v.  Zehring,  13  Iowa  306,  not  when  mere 
evidence.  Md. — Nagengast  v.  Alz,  93 
Md.  522,  49  Atl.  333;  Chappell  v.  Clarke, 
92  Md.  9'8,  48  Atl.  36.  Mo.— Parsons  v. 
Wilkerson,  10  Mo.  713.  N.  C— King  v. 
Trice,  38  N.  C.  568;  Martin  v.  McBryde, 
38  N.  C.  531.  Tenn. — Carter  v.  City  of 
Chattanooga  (Tenn.  Ch.  App.),  48  S. 
W.   117. 

Compare  La  Republique  Francaise  V. 
Schultz,  57  Fed.  37. 

83.  Haight  v.  Burr,  19  Md.  130. 
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Q.  Objections  to  Bills.  —  The  sufficiency  of  a  bill  in  matter  of 
form  and  substance  is  properly  tested  by  demurrer.84  Objections  for 
scandal  and  impertinence  should  be  taken  by  exceptions.85  In  some 
jurisdictions,  motions  to  strike  seem  to  have  taken  the  place  of  ex- 
ceptions and,  to  some  extent,  of  demurrers.86  Mere  irregularities  in  the 
bill  are  waived  by  demurring,  pleading  or  answering  thereto  on  other 
grounds,87  or  by  setting  the  cause  down  for  hearing.88  The  failure  to 
state  a  material  fact  is  sometimes  cured  by  an  averment  or  admission 
of  such  fact  in  the  answers.88  But,  ordinarily,  relief  will  not  be  granted 
on  admissions  in  the  answer  of  facts  not  alleged  in  the  bill.90 


84.  See  the  title,  "Demurrer." 

85.  TJ.  S. — Pacific  E.  Co.  of  Mo.  t?. 
Missouri  P.  E.  Co.,  Ill  U.  S.  505,  4 
Sup.  Ct.  583,  28  L.  ed.  499;  Howe  & 
Davidson  Co.  v.  Haugan,  140  Fed.  182; 
Stonemetz  Printer's  Machinery  Co.  v. 
Brown  Folding  Machine  Co.,  46  Fed. 
72;  Stirrat  v.  Excelsior  Mfg.  Co.,  44 
Fed.  142;  Wells  v.  Oregon  Ey.  &  Nav. 
Co.,  8  Sawyer  600,  15  Fed.  561.  Miss. 
Simonton  v.  Bacon,  49  Miss.  582.  Eng. 
Tench  v.  Cheese,  1  Beav.  571,  48  Eng. 
Eeprint    1063. 

Compare  Danl.  Ch.  PI.  &  Pr.  (6  Am. 
ed.)    *350. 

A  bill  must  be  referred  for  imper- 
tinence before  answer,  but  it  may  be 
referred  for  scandal  at  any  time.  U.  S. 
Kelley  v.  Boettchef,  85  Fed.  55,  29  C. 
C.  A.  14.  Tenn. — Jones  v.  Spencer,  2 
Tenn.  Ch.  776.  Eng. — Williams  v. 
Douglas,  5  Beav.  82,  49  Eng.  Eeprint 
1402;  Ex  parte  Simpson,  15  Ves.  476, 
33  Eng.  Eeprint  834;  Anonymous,  2 
Ves.  574,  31  Eng.  Eeprint  1202;  Anony- 
mous, 6  Ves.  Jr.  656,  28  Eng.  Eeprint 
1402;  Ferrar  v.  Ferrar,  1  Dick.  173,  21 
Eng.   Eeprint   236. 

Care  should  be  taken  in  framing  ex- 
ceptions for  impertinence  as  it  has  been 
held  that  an  exception  must  be  sus- 
tained in  toto  or  overruled.  U.  S. — 
Board  of  Trade  v.  National  Board  of 
Trade,  164  Fed.  238;  Chapman  v.  School 
District,  Deady  108,  5  Fed.  Cas.  No. 
2607.  N.  H. — Tucker  v.  Chesire  E.  Co., 
21  N.  H.  29.  Eng. — Tench  v.  Cheese, 
1  Beav.  571,  48  Eng.  Eeprint  1063; 
Wagstaff  v.  Bryan,  1  Euss.  &  Myl.  28, 
39  Eng.   Eeprint   11. 

Compare  Danl.  Ch.  PI.  &  Pr.  (6  Am. 
ed.)    *352. 

86.  U.  S. — Kelley  v.  Boettcher,  85 
Fed.  55,  29  C.  C.  A.  14,  for  verbosity. 
Mich. — Carpenter  v.  Auditor  General, 
144   Mich.   251,   107   N.  W.   878.     N.   J. 


Muller  v.  Muller  (N.  J.  Eq.),  79  Atl. 
429;  Weber  v.  Nichols  (N.  J.  Eq.),  75 
Atl.  997;  FTaser  v.  Fraser  (N.  J.  Eq.), 
75  Atl.  979;  Steelman  v.  Wheaton  (N. 
J.  Eq.),  70  Atl.  1102;  Ireland  v.  Kelly, 
60  N.  J.  Eq.  308,  47  Atl.  51. 

Compare  Polk  v.  Mutual  Eeserve 
Fund  Life  Assn.,  128  Fed.  524;  Mc- 
Mann  v.  Westcott,  47  Mich.  177,  10  N. 
W.    190. 

87.  Keach  ».  Hamilton,  84  111.  App. 
413,   irregular  verification. 

88.  Lee  v.  Bradley  Fertilizer  Co., 
44  Fla.  787,  33  So.  456. 

89.  U.  S. — Cavender  v.  Cavender,  114 
U.  S.  464,  5  Sup.  Ct.  955,  29  L.  ed. 
212;  Eichardson  v.  Green,  61  Fed.  565, 
9  C.  C.  A.  565,  15  IT.  S.  App.  488; 
Provisional  Municipality  V.  Lehman,  57 
Fed.  324,  6  C.  C.  A.  349,  13  U.  S. 
App.  411.  Ala. — Chapman  v.  Hamil- 
ton, 19  Ala.  121.  Ark. — Crease  v.  Law- 
rence, 48  Ark.  312,  3  S.  W.  196;  Pin- 
dall  v.  Trevor,  30  Ark.  249.  Ky—  Sam- 
uel v.  Minter,  3  A.  K.  Marsh.  480; 
Deatly  V.  Murphy,  3  A.  K.  Marsh.  472; 
Pennebaker  v.  Wathan,  2  A.  K.  Marsh. 
316;  Neilson  v.  Churchill,  5  Dana  333. 
Md.— Birely's  Exrs.  v.  Staley,  5  Gill 
&  J.  432.  Va. — Brewis  v.  Lawson,  76 
Va.   36. 

Contra.  —  Ala.  —  Tait  v.  American 
Freehold  Land  Mtg.  Co.,  132  Ala.  193, 
31  So.  623  (as  to  jurisdictional  aver- 
ments); Lockard  v.  Lockard,  16  Ala. 
423.  Md. — Eidgeway  v.  Toram,  2  Md. 
Ch.  303;  Small"  V.  Owings,  1  Md.  Ch. 
363.  Vt. — Thomas  v.  Warner,  15  Vt. 
110.  Va.— Salamone  v.  Keily,  80  Va. 
86;  Eib  V.  Martin,  5  Leigh  132. 

90.  U.  S. — Jackson  v.  Ashton,  11  Pet. 
229,  9  L.  ed.  698;  Battle  v.  Mutual  Life 
Ins  Co.,  10  Blatchf.  417,  2  Fed.  Cas.  No. 
1,109.  Ala. — Lockard  v.  Lockard,  16  Ala. 
423.  D.  C. — Lamon  v.  McKee,  7  Mack. 
446.  Md. — Lingan  v.  Henderson,  1 
Bland  236.   Mich. — Moran  v.  Palmer,  13 


Vol.  IV 


BILLS  AND  ANSWERS 


151 


II.  ANSWERS.  —  A.  General  Nature.  —  An  answer  in  equity 
pleading  serves  the  double  purpose  of  making  the  discovery  required 
by  the  plaintiff  to  the  statements,  charges  and  interrogatories  of  the 
bill  and  of  setting  up  any  defense  which  the  plaintiff  may  have  to  the 
merits  of  the  case  made  by  the  bill.91 

B.  Necessity  for  Answering.  —  1.  In  General.  —  If  a  defendant 
does  not  disclaim,  demur  or  plead  to  the  bill,  he  must  answer.92  He 
must  answer,  also,  on  the  overruling  of  his  demurrer  or  plea.93  He 
should  be  ruled  to  make  further  answer  when  exceptions  to  his  former 
answer  for  insufficiency  are  sustained,94  or  when  amendments  to  the 
bill  leave  his  former  answer  insufficient.95  The  plaintiff  is  entitled  to 
have  his  bill  answered  by  all  of  the  defendants.9' 

2.  With  Disclaimer.  —  A  disclaimer  of  any  interest  in  the  subject 
of  the  litigation  must  be  accompanied,  in  most  cases,  by  an  answer,  dis- 
closing to  whom  the  defendant  has  transferred  any  title,  interest  or 
claim  he  may  have  had  therein  and  negativing  or  avoiding  any 
personal  liability  with  which  he  may  be  charged  in  the  bill.97 

3.  In  Support  of  Plea.  —  a.  In  General.  —  A  plea  is  an  excuse  for 
not  answering.  Therefore  a  pure  plea  of  some  matter  not  anticipated 
in  the  bill  need  not  be  supported  by  an  answer.08    But  any  plea  which 


Mich.  377.  N.  J.— Hoff  v.  Burd,  17  N.  I 
J.  Eq.  201.  N.  C. — Melvin  v.  Robin- 
Bon,  42  N.  C.  80.  Tenn. — Jameson  v. 
Shelby,  2  Humph.  198;  Beech  v.  Haynes, 
1  Tenn.  Ch.  569.  Vt. — Porter  v.  Rutland 
Bank,  19  Vt.  410.  Eng.— Savage  v. 
Lane,  6  Hare  32,  67  Eng.  Reprint  1069. 
Compare,  TJ.  S. — Cavender  v.  Caven- 
der,  114  U.  S.  464,  5  Sup.  Ct.  955,  29  L. 
ed.  212;  Richardson  v.  Green,  61  Fed. 
423,  9  C.  C.  A.  565.  la. — Dinwiddie  v. 
Roberts,  1  Greene  363.  N.  C— Brown- 
ing v.  Pratt,  17  N.  C.  44.  Tenn.— Shan- 
non v.  Erwin,  11  Heisk.  337.  Eng. 
Mortimer  v.  Orchard,  2  Ves.  Jr.  243, 
30   Eng.   Reprint  615. 

91.  Mitf.  Ch.  PI.  (Jeremy  ed.)  *44; 
Story  Eq.  PI.,  §850;  Hopkins  v.  Med- 
ley, 97  111.  402. 

92.  See   cases  cited  hereinafter. 

93.  TJ.  S. — Merrimac  Mattress  Mfg. 
Co.  v.  Schlesinger,  124  Fed.  237  (as  to 
right  to  answer  after  vexatious  de- 
murrer); Suydam  v.  Beals,  4  McLean 
12,  23  Fed.  Cas.  No.  13,653.  Ark.— 
Campbell  V.  Ss.vu.ge,  33  Ark.  678.  111. 
Ballance  V.  Loomis,  22  111.  82.  Ind. 
Henderson  V.  Dennison,  1  Ind.  152. 
Ky. — Mason  V.  Foster,  3  J.  J.  Marsh. 
283.  N.  Y. — Smith  v.  Ballantyne,  10 
Paige  101.  Va. — Sutton  v.  Gatewood, 
6  Munf.  398.  W.  Va.— Billingslea  v. 
Manear,  47  W.  Va.  785,  35  S.  E.  847; 
Moore  v.  Smith,  26  W.  Va.  379. 

See   the   title    "Demurrer." 


94.  TJ.  S.  Eq.  Rule  64;  Holly  v.  Pow- 
ell, 63  111.  139;  Corning  v.  Cooper,  7 
Paige  (N.  Y.)  587;  Richards  V.  Bar- 
low, 1  Paige  (N.  Y.)  323.  See  Dr.  Miles 
Medical  Co.  V.  Snellenburg,  152  Fed. 
661,  as  to  framing  new  answer  where 
original  answer  disjointed  by  sustain- 
ing exceptions.  But  not  until  excep- 
tions to  the  master's  report  sustaining 
exceptions  to  the  answer  have  been  dis- 
posed  of.     Willis   v.   Terry,   98   Fed.    8. 

95.  TJ.  S. — Nelson  v.  Eaton,  66  Fed. 
376,  13  C.  C.  A.  523.  111.— Miller  v. 
Whittaker,  33  111.  385.  Md.— Tglehart 
v.  Lee,  4  Md.  Ch.  514.  N.  Y—  Richard- 
son v.  Richardson,  5  Paige  58. 

93.     See  infra,  TJ,  I. 

That  a  defendant  may  sometimes 
adopt  the  answer  of  a  co-defendant  by 
reference,  see  Warfield  v.  Banks,  11 
Gill  &  J.  (Md.)  98;  In  re  Binney,  2 
Bland    (Md.)    99. 

97.  TJ.  S. — Carrington  V.  Lentz,  40 
Fed.  18.  Ala. — Bfomberg  v.  Heyer,  69 
Ala.  22.  Md. — Worthington  v.  Lee,  2 
Bland.  678.  N.  J— Ishana  v.  Miller,  44 
N.  J.  Eq.  61.  N.  Y—  Ellsworth  v.  Cur- 
tis, 10  Paige  105.  Eng.— Graham  v. 
Coape,  3  Myl.  &  Cr.  638,  40  Eng.  Re- 
print 1073,  9  Sim.  93,  59  Eng.  Reprint 
293  (interference  with  trust  fund); 
Glassington  v.  Thwaites,  2  Russ.  458, 
39  Eng.  Reprint  408;  Bulkeley  v.  Dun- 
bar, 1  Anst.  37. 

98.  See  U.  S.  Eq.  Rule  32,  and  the 
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does  not  extend  to  the  whole  bill  must  be  accompanied  by  an  answer 
to  such  parts  of  the  bill  as  are  not  covered  by  the  plea.  A  negative 
plea  of  the  right  or  title  alleged  in  the  bill  must  be  supported  by  an 
answer  as  to  all  matters  alleged  or  charged  which  affect  such  right  or 
title."  But  where  no  facts  are  averred  in  the  bill  which,  if  admitted, 
would  defeat  the  negative  averment  of  the  plea,  no  answer  in  support 
of  the  plea  is  required.1 

An  anomalous  plea  of  some  affirmative  defense  or  excuse  anticipated 
and  avoided  in  the  bill  must  be  supported  by  an  answer  as  to  all  mat- 
ters charged  with  respect  to  such  particular  defence  or  excuse.2    And 


following  cases:  U.  S—  Goldsmith  v. 
Gilliland,  24  Fed.  154,  10  Sawy.  606 
(defect  of  parties).  N.  C— Wheeler 
v.  Piper,  56  N.  C.  249.  Eng.— Forbes 
V.  Skelton,  8  Sim.  335,  59  Eng.  Ee- 
print  133;  MacGregor  V.  East  India  Co., 
2  Sim.  452,  57  Eng.  Eeprint  856;  James 
V.  Sadgrove,  1  Sim.  &  Stu.  4,  57  Eng. 
Eeprint  2;  Hindman  v.  Taylor,  2  Bro. 
Ch.  7,  29  Eng.  Eeprint  4. 

Whether  a  plea  of  the  statute  of  lim- 
itations requires  an  answer  in  support 
of  it  depends  on  whether  or  not  the  bill 
charges  circumstances  avoiding  the  ap- 
parent bar.  U.  S—  West  Portland 
Homestead  Assn.  v.  Lownsdale,  9  Sawy. 
106,  17  Fed.  205.  N.  J.— 'Con over  v. 
Wright,  6  N.  J.  Eq.  482,  47  Am.  Dec. 
213.  N.  Y.— Bloodgood  v.  Kane,  8  Cow. 
360.  Term. — Smith  v.  Hickman,  Cooke 
330. 

See  Boggs  v.  Forsyth,  2  Sandf.  (N. 
T.)  533,  as  to  sufficient  answer. 

99.  U.  S.— Ehino  v.  Emery,  79  Fed. 
483  (denial  of  heirship);  Hilton  v. 
Guyott,  42  Fed.  249;  Dwight  V.  Central 
Vermont  E.  Co.,  20  Blatchf.  200,  9  Fed. 
785;  Sims  v.  Lyle,  4  Wash.  C.  C.  301, 
22  Fed.  Cas.  No.  12,891.  Ga.-Cox  v. 
Griffin,  17  Ga.  249.  N.  Y—  Everit  v. 
Watts,  10  Paige  82,  3  Edw.  Ch.  486; 
Bogardus  V.  Trinity  Church,  4  Paige 
178.  Tenn. — Cheatham  v.  Pearce  &  Ey- 
an,  89  Tenn.  668;  Benson  v.  Jones,  1 
Tenn.  Ch.  498;  Seifred  v.  People's  Bank, 
1  Baxt.  200.  Eng. — Hardman  v.  El- 
lames,  5  Sim.  640,  58  Eng.  Eeprint  480; 
Thring  v.  Edgar,  2  Sim.  &  St.  274,  1 
Eng.  Ch.  274,  57  Eng.  Eeprint  351; 
Sanders  v.  King,  6  Madd.  61,  56  Eng. 
Eeprint  1013 ;  Crow  v.  Tyrell,  2  Madd. 
397,  56  Eng.  Eeprint  381. 

A  plea  denying  a  partnership  should 
be  accompanied  by  an  answer  as  to  all 
circumstances  specially  charged  in  the 
bill  as  evidence  of  the  partnership.  Ev- 
eritt  r.  Watts,  3  Edw.  Ch.  (N.  Y.)  486. 
1.     Ehino  v.  Emery,  79  Fed.  483;  Mc- 
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Donald  v.  Capitol  Flour  Mills  Co.,  12 
Sawy.  492,  31  Fed.  577  (denial  of  citi- 
zenship). 

2.  TJ.  S. — Jahn  v.  Champagne  Lumb. 
Co.,  152  Fed.  669;  Playford  v.  Lockard, 
65  Fed.  870;  Sims  v.  Lyle,  4  Wash. 
C.  C.  301,  22  Fed.  Cas.  No.  12,891.  111. 
State  Bank  v.  Wilson,  9  111.  57.  Mass. 
'Chapin  v.  Coleman,  11  Pick.  331. 
Md.— Eouskulp  v.  Kershner,  49  Md.  516; 
Hagthorp  v.  Hook,  1  Gill  &  J.  270. 
Mich. — Schwarz  v.  Wendell,  Harr.  395. 
N.  H.— Bellows  V.  Stone,  8  N.  H.  280. 
N.  J.— Somerset  Bank  v.  Veghte,  42  N. 
J.  Eq.  39,  6  Atl.  278;  Harrison  v.  Far- 
rington,  38  N.  J.  Eq.  358.  N.  Y.— 
Bloodgood  v.  Kane,  8  Cow.  360;  Fish 
v.  Miller,  5  Paige  26;  Bolton  v.  Gard- 
ner, 3  Paige  273;  Souzer  v.  De  Meyer,  2 
Paige  574;  Tompkins  v.  Ward,  4  Sandf . 
Ch.  594;  Goodrich  v.  Pendleton,  3  Johns. 
Ch.  384.  Vt  —  Foster  v.  Foster,  51  Vt. 
216,  fraud.  Eng. — MacGregor  v.  East 
India  Co.,  2  Sim.  452,  57  Eng.  Eeprint 
856;  Sanders  v.  King,  6  Madd.  61,  56 
Eng.  Eeprint  1013;  Eoche  V.  Morgell,  2 
Sch.  &  Lef.   (Irish)   721. 

A  plea  of  stated  account  should  be 
supported  by  an  answer  that  the  ac- 
counts settled  included  all  dealings  be- 
tween the  parties,  that  the  accounts 
are  just  and  fair,  and  that  the  balances 
stated  are  justlv  due.  Schwarz  v.  Wen- 
dell, Harr.  (Mich.)  395;  Eoche  V.  Mor- 
gell, 2  Sch.  &  Lef.  (Irish)   721,  726. 

A  plea  to  a  bill  for  an  accounting  in 
a  United  States  Circuit  Court  averring 
want  of  .-jurisdiction,  because  the 
amount  in  dispute  was  less  than  $2000, 
should  be  supported  by  an  answer  to 
interrogatories  pertinent  to  the  aver- 
ment of  the  plea.  Playford  v.  Lock- 
ard, 65  Fed.  870. 

A  plea  of  adverse  entry  and  holding 
must  be  supported  by  an  answer  nega- 
tiving matters  charged  in  the  bill 
which  tend  to  disprove  such  plea.  Boy- 
ardus  V.   Trinity   Church,   4   Paige    (N. 
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generally,  a  plea  must  be  supported  by  an  answer  as  to  all  the  facts  and 
circumstances  alleged  or  charged  in  the  bill  which  affect  the  validity  of 
the  plea  itself.3  Thus,  for  instance,  where  the  bill  anticipates  the  mat- 
ter of  excuse  or  defence  interposed  by  the  plea  and  charges  fraud4  to 
avoid  the  effect  thereof,  the  plea  must  be  supported  by  an  answer  as 
to  all  the  circumstances  of  such  alleged  fraud.  In  some  jurisdictions, 
an  answer  in  support  of  a  plea  is  not  required  where  discovery  is  not 
sought.5 

b.     Scope.  —  An  answer  in  support  of  a  plea  is  for  purposes  of  dis- 
covery only  and  not  for  defence.6   If,  therefore,  it  extends  beyond  the 


Y.  178,  affirmed,  15  Wend.  Ill,  4 
Sandf.  Ch.  633. 

A  plea  of  bona  fide  purchase  without 
notice  should  deny  every  allegation  in 
the  bill  which  would  charge  defendant 
with  actual  or  constructive  notice. 
Tompkins  v.  Ward,  4  Sandf.  Ch.  (N. 
Y.)   594. 

3.  "The  cases,  therefore,  in  which 
an  answer  is  required  by  way  of  dis- 
covery to  accompany  the  plea,  are:  (1) 
where  the  plaintiff  admits  by  his  bill 
the  existence  of  a  legal  bar,  but 
charges  some  equitable  circumstances 
to  avoid  its  effect;  (2)  where  the  plaint- 
iff does  not  admit  the  existence  of  any 
legal  bar,  but  charges  some  circum- 
stances, which  may  be  true,  and  to 
which  there  may  be  a  valid  ground  of 
plea,  and  also  charges  other  circum- 
stances, which  are  inconsistent  with 
the  substantial  validity  of  the  plea. 
In  the  first  case,  the  defendant 
may  insist,  by  way  of  plea,  upon 
the  legal  bar,  denying  the  circum- 
stances, which  would  avoid  it;  and  he 
must  accompany  the  plea  with  an  an- 
swer, making  a  discovery,  as  to  all  the 
circumstances  so  charged  in  the  bill, 
in  support  of  his  plea.  In  the  latter 
case,  the  defendant  must  distinguish 
those  facts,  which,  if  true,  would  not 
invalidate  or  disprove  his  plea;  and 
plead  to  the  discovery  sought  with  re- 
gard to  them.  And  he  must  accompany 
the  plea  with  an  answer  to  the  facts, 
and  to  those  only,  which,  if  true,  would 
disprove,  or  invalidate  his  plea,  and 
to  all  the  matters,  which  are  especially 
alleged  as  evidence  of  those  facts." 
Story  Eq.  PI.,  §674. 

"The  formal  beginning  of  an  answer 
accompanying  a  plea,  is  as  follows: 
'And  this  defendant,  not  waiving  his 
6aid  plea,  but  wholly  relying  and  in- 
sisting thereon,  and  in  aid  and  support 
thereof,   for  answer   to  the  residue   of 


the  complainant's  bill  not  hereinbefore 
pleaded  unto,  or  so  much  thereof  as 
he,  this  defendant,  is  advised  is  any 
case  material  and  necessary  for  him  to 
make  answer  to,  he  answereth  and 
saith,  that,'  etc.  'And  he  denies  all 
combination,'  etc."  Story  Eq.  PI. 
§695. 

4.  See  U.  S.  Eq.  Eule  32  and  the 
following  cases:  U.  S. — John  v.  Cham- 
pagne Lumber  Co.,  152  Fed.  669;  Unit- 
ed Cigarette  Machine  Co.  V.  Wright,  132 
Fed.  195;  Huntington  v.  Laidley,  79 
Fed.  865;  Lewis  V.  Baird,  3  McLean  56, 
15  Fed.  Cas.  No.  8,316.  D.  C— Taylor 
V.  Duncanson,  20  D.  C.  505.  Ind  — 
Spivey  v.  Frazee,  7  Ind.  661.  Mass, 
Chapin  v.  Coleman,  11  Pick.  331.  N. 
J.— Harrison  V.  Farrington,  38  N.  J. 
Eq.  1.  N.  Y  —  French  v.  Shotwell,  5 
Johns.  Ch.  555;  Mechanics'  Bank  v. 
Levy,  1  Edw.  Ch.  316.  R.  I.— Greene 
v.  Harris,  11  E.  I.  5.  Eng. — Phelps  V. 
Sprouley,  1  Myl.  &  K.  231,  39  Eng. 
Eeprint  669;  Faulder  v.  Stuart,  11  Ves. 
Jr.  296,  32  Eng.  Eeprint  1102;  White 
V.  Williams,  8  Ves.  Jr.  193,  32  Eng.  Ee- 
print 327. 

5.  "In  modern  practice,  even  though 
a  bill  contains  such  anticipatory  aver- 
ments, no  answer  in  support  of  the  plea 
is  necessary,  unless  discovery  upon  in- 
terrogatories is  called  for."  Hilton  v. 
Guyott,  42  Fed.  249. 

6  Mitf.  Ch.  PI.  (Jeremy  ed.)  *244, 
and  the  following  cases:  Fla. — Ocala 
Foundry  &  Machine  Works  v.  Lester, 
49  Fla.  347,  38  So.  56.  Mass.— Andrews 
v.  Brown,  3  Cush.  130.  R.  I. — Greene 
v.  Harris,  11  E.  I.  5.  Tenn.— Whitt- 
horne  v.  St.  Louis  Mut.  Life  Ins.  Co., 
3  Tenn.  Ch.  147.  Eng.— Foley  v.  Hill, 
3  Myl.  &  Cr.  475,  40  Eng.  Eeprint  1010. 

"The  rule  is  that  a  defendant  must 
answer  as  to  facts  which  would  be  evi- 
dence to  dispute  the  plea,  but  he  is  not 
required    to    answer    to     those     things 
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subject-matter  of  the  plea,  it  overrules  the  plea,T  the  latter  being  an 
excuse  for  not  answering.  But  this  rule  has  been  modified  in  some 
jurisdictions.8  An  answer  in  support  of  a  plea  must  be  full  and  clear 
as  to  the  subject-matter  thereof;9  but  it  is  usually  sufficient  if  it  answers 
the  substance  of  the  charges.10 

4.  Compelling  Answer.  —  Because  a  bill  in  chancery  usually  prayed 
discovery,  as  well  as  relief,  and  because  there  were  no  constructive  ad- 
missions on  the  part  of  a  defendant  by  failure  to  answer  the  bill,  a  de- 
fendant who  failed  to  answer  might  be  brought  in  and  compelled  to 
answer  by  attachment  and  proceedings  for  contempt.11  If  not  taken  on 
attachment,  or  attachment  with  proclamations,  a  commission  of  re- 
bellion might  issue  against  him,12  and,  if  he  did  not  then  appear  and 
answer,  a  writ  of  sequestration  might  issue  against  his  property.13 
Should  all  these  proceedings  prove  ineffective  to  compel  the  defendant 
to  appear  and  answer,  the  bill  might  be  taken  pro  confesso,  by  special 
order  of  court.14 


which  may  be  well  admitted  consist- 
ently with  the  bar  pleaded.  If  he  does 
not  answer  interrogatories,  upon  the 
argument  of  the  plea,  every  fact  which 
they  would  tend  to  prove  is  treated  as 
proved  in  impeachment  of  the  plea. 
But  if  a  plea  sets  up  a  defense  which 
appears  to  be  a  good  bar,  notwithstand- 
ing all  these  facts  are  admitted  to  be 
true,  it  is  not  necessary  to  support  it 
by  an  answer."  Hilton  v.  Guyott,  42 
Fed.  249. 

7.  U.  S. — Grant  V.  Phoenix  Mut.  Life 
Ins.  Co.,- 121  IT.  S.  105,  7  Sup.  Ct.  841, 
30  L.  ed.  905;  Lewis  V.  Baird,  3  Mc- 
Lean 56,  15  Fed.  Cas.  No.  8,316.  Fla. 
Ocala  Foundry  &  Machine  Works  v. 
Lester,  49  Fla.  347,  38  So.  56.  N.  Y. 
Brownell  V.  Curtis,  10  Paige  210;  Bangs 
V.  Strong,  10  Paige  11;  Bolton  v.  Gard- 
ner, 3  Paige  273;  Souzer  v.  DeMeyer,  2 
Paige  574;  Tompkins  v.  Ward,  4  Sandf. 
Ch.  594;  Bruen  v.  Bruen,  4  Edw.  Ch. 
641.  Eng. — Portlarlington  v.  Soulby,  6 
Sim.  356,  58  Eng.  Eeprint  628;  Chad- 
wick  v.  Broadwood,  3  Beav.  530,  4.)  Eng. 
Eeprint  209;  Foley  v.  Hill,  3  Myl.  & 
Cr.  475,  40  Eng.  Reprint  1010;  Cot- 
tington  V.  Fletcher,  2  Atk.  155,  26 
Eng.  Reprint  498. 

8.  IT.  S.  Eq.  Rule  37.  And  see 
Mercantile  Trust  Co.  v.  Missouri,  K.  & 
T.  R.  Co.,  84  Fed.  379. 

"The  rule  that  the  answer  overrules 
the  plea,  applies  only  where  the  re- 
spondent answers  to  something  which, 
by  his  plea,  he  says  he  ought  not  to  be 
obliged  to  answer."  Greene  v.  Harris, 
11   R.  I.  5,  30. 

9.  U.      S.  —  Atwill     V.     Ferrett,     2 
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Blatchf.  39,  2  Fed.  Cas.  No.  640.  N.  J. 
Harrison  v.  Farrington,  38  N.  J.  Eq. 
358.  Eng.— Hony  v.  Honv,  1  Sim.  & 
Stu.  568,  57  Eng.  Reprint  224;  RaJford 
v.  Wilson,  3  Atk.  815,  26  Eng.  Reprint 
1265. 

10.  Mitf.  Ch.  PI.   (Jeremy  ed.)   *299. 

11.  See  IT.  S.  Eq.  Rule  18,  and  the 
following  cases:  U.  S. — Dowson  v. 
Packard,  3  Cranch  C.  C.  66,  7  Fed.  Cas. 
No.  4,049;  Anonymous,  1  Cranch  C.  C. 
139,  1  Fed.  Cas.  No.  442.  Fla.— Orman 
v.  Barnard,  5  Fla.  528.  111.— Jenkins 
V.  Greenbaum,  95  111.  11.  N.  Y  — 
Stafford  v.  Brown,  4  Paige  360;  Peo- 
ple v.  Boyd,  2  Edw.  Ch.  516  (see  as  to 
waiving   irregularities   in    proceedings). 

See  also  Brownson  v.  Reynolds,  Hop- 
kins (N.  Y.)  416,  service  of  order  to 
plead. 

Proceedings  in  attachment  are  ap- 
propriately entitled  in  the  principal 
cause.  Stafford  v.  Brown,  4  Paige  (N. 
Y.)    360. 

After  four  insufficient  answers  the 
defendant  was  committed  to  prison  and 
examined  personally  upon  written  in- 
terrogatories. Farquharson  v.  Balfour, 
Turn  &  Russ.  184,  37  Eng.  Reprint  1067. 

12.  Boudinot  v.  Symmes,  Wall.  C.  C. 
139,  3  Fed.  Cas.  No.  1,695.  See  Bar- 
ton's Suit  in  Equity  for  form. 

13.  See  Barton's  Suit  in  Equity  for 
form.  See  also  McKim  v.  Odom,  3 
Bland  (Md.)  407,  for  distringas  against 
corporation.  See  the  title  "Sequestra- 
tion." 

14.  Dank  Ch.  PI.  &  Pr.  (5  Am.  ed.) 
*449;   De  Wolf  v.  Long,  7  111.  679. 

The  taking  of  a  bill  for  an  account- 
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In  modern  practice,  it  is  usual  to  take  a  bill  pro  confesso  against  a 
defendant  who  is  in  default  of  an  answer.15 

C.  What  Allegations  of  Bill  Must  Be  Answered.  —  1.  Full 
Answer. —  A  defendant  may,  by  possibility,  disclaim,16  demur,17  plead,18 
and  answer  at  the  same  time  to  distinct  parts  of  the  bill.19  As  to  all 
matters  stated  or  charged,  which  are  not  covered  by  disclaimer,  de- 
murrer or  plea,  he  must,  under  chancery  rules,  answer  fully  and  ex- 
plicitly.20     He     must     answer     fully    not     only    specific     interroga- 


ing  pro  confesso  entitled  the  plaintiff 
to  a  decree  for  an  accounting  but  did 
not  dispense  with  proofs  of  the  amount 
due  (Dominicetti  v.  Latti,  Dick.  588, 
21  Eng.  Keprint  400),  nor  prevent  the 
defendant  contesting  plaintiff's  claim 
(King  v.  Bryant,  3  Myl.  &  C.  191, 
40  Eng.   Eeprint  897). 

15.  Danl.  Ch.  PI.  &  Pr.  (6  Am.  ed.) 
679;  Suydam  v.  Beals,  4  McLean  12, 
23  Fed.  Cas.  No.  13,653;  Durr  v.  Han- 
over National  Bank,  148  Ala.  363,  42 
So.   599. 

See  the  title  "Pro  Confesso"  for 
effect. 

16.  See  the  title   "Disclaimer." 

17.  Ballance  v.  Loomis,  22  111.  82. 
See  the  title  "Demurrer." 

18.  See  the  title  "Plea  in  Equity." 

19.  Mitf.  Ch.  PI.  (Jeremy  ed.)  *319; 
Story  Eq.  PI.   §839. 

"It  has  been  mentioned  that  the  per- 
son against  whom  a  bill  is  exhibited, 
being  called  upon  to  answer  the  com- 
plaint made  against  him,  may  defend 
himself,  1.  By  demurrer,  by  which  he 
demands  the  judgment  of  the  court 
whether  he  shall  be  compelled  to  an- 
swer to  the  bill  or  not.  2.  By  plea-, 
whereby  he  shows  some  cause  why  the 
suit  should  be  dismissed,  delayed  or 
barred.  3.  By  answer,  which  contro- 
verting the  case  stated  by  the  plaintiff, 
confesses  and  avoids  or  traverses  and 
denies,  the  several  parts  of  the  bill; 
or  admitting  the  case  made  by  the 
bill,  submits  to  the  judgment  of  the 
court  upon  it,  or  upon  a  new  case  made 
by  the  answer,  or  both;  or  by  dis- 
claimer, which  at  once  terminates  the 
suit,  the  defendant  disclaiming  all 
right  in  the  matter  sought  by  the  bill. 
And  all  or  any  of  these  modes  of  de- 
fense may  be  joined,  provided  each  re- 
lates to  a  separate  and  distinct  part 
of  the  bill."  Mitf.  Ch.  PI.  (Jeremy 
ed.)   *106. 

20.  U.  S. — Mechanics'  Bank  v.  Lynn, 
1  Pet.  376,  7  L.  ed.  185;  McNulty  v. 
Wieson,  130  Fed.  1012;  Boyer  v.  Keller, 


113  Fed.  580;  Commonwealth  Title  Ins. 
&  Trust  Co.  v.  Cummings,  83  Fed.  767; 
National  Hollow  Brake  Beam  Co.  v. 
Interchangeable  Brake  Beam  Co.,  83 
Fed.  26;  Field  v.  Hastings,  65  Fed.  279; 
McClaskey  v.  Barr,  £0  Fed.  559;  An- 
derson v.  Kissam,  28  Fed.  900;  Russell 
&  Eru-in  Mfg.  Co.  v.  Mallory,  10 
Blatchf.  140,  21  Fed.  Cas.  No.  12,165; 
Atwill  V.  Ferrett,  2  Blatchf.  39,  2  Fed. 
Cas.  No.  640.  Ala. — May  v.  Williams, 
17  Ala.  23.  Ga.—  Cleghorn  V.  Ruther- 
ford, 26  Ga.  152;  Jordon  v.  Jordon,  16 
Ga.  446;  Pitts  v.  Hooper,  16  Ga.  442; 
Beall  v.  Blake,  10  Ga.  449.  111.— John- 
son v.  Johnson,  114  111.  611,  3  N.  E.  232; 
Hopkins  v.  Medley,  97  111.  402;  Home 
Insurance  &  Banking  Co.  v.  Myer,  93 
111.  271;  Fulton  County  v.  Mississippi 
&  W.  R.  Co.,  21  111.  338;  Parkinson  v. 
Trousdale,  4  111.  367.  Ky.— Atterberry 
v.  Knox,  8  Dana  282.  Md. — Chappell 
v.  Funk,  57  Md.  465;  Hagthrop  v.  Hook, 

1  Gill  &  J.  270;  Salmon  v.  Clagett,  3 
Bland  125;  Neale  v.  Hagthrop,  3  Bland 
551;  Rider  v.  Riely,  2  Md.  Ch.  16.  Mass. 
Armstrong  v.  Crocker,  10  Gray  269; 
Ames  v.  King,  9  Allen  258;  Newhall  v. 
Hobbs,  3  Cush.  274.  Mich.— Gilkey  V. 
Paige,  Walk.  520.  Miss. — Carmichael 
v.  Hunter,  4  How.  308,  35  Am.  Dec. 
401.  N.  H.— Miles  V.  Miles,  27  N.  H. 
440;  Tucker  v.  Railroad  Co.,  21  N.  H. 
29;  Moors  v.  Moors,  17  N.  H.  481.  N. 
J. — Salem  v.  Board  of  Health  (N.  J. 
Eq.),  74  Atl.  696;  Thompson  v.  North, 
67  N.  J.  Eq.  278,  63  Atl.  164;  Manley 
v.  Mickle,  55  N.  J.  Eq.  563,  37  Atl.  738 
(answer  to  cross-bill);  Pace  v.  Bartles, 
45  N.  J.  Eq.  371,  17  Atl.  636;  Vreeland 
v.  New  Jersey  Stone  Co.,  25  N.  J.  Eq. 
140;  Brown  v.  Fuller,  13  N.  J.  Eq. 
271;  Hogencamp  v.  Ackerman,  10  N. 
J.  Eq.  267.  N.  Y—  Bank  of  Utica  v. 
Messereau,  7  Paige  517;  Mechanics' 
Bank  v.  Levy,  3  Paige  606;  Cuyler  v. 
Bogart,   3   Paige   186;    Davis  v.   Ma  pes, 

2  Paige  105;  Phillips  v.  Prevost,  4 
Johns.  Ch.  205;  Woous  V.  Morrell,  1 
Johns.    Ch.     103;    Methodist    Episcopal 
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tories,21  but  material  statements  and  pertinent  charges  in  the  bill.22  The 
weight  of  authority  seems  to  sustain  the  rule  that  a  defendant  who  elects 


Church  v.  Jacques,  1  Johns.  Ch.  65; 
Champlin  V.  Champlin,  2  Edw.  Ch.  362; 
Whitney  v.  Belden,  1  Edw.  Ch.  3'86; 
Mechanics'  Bank  v.  Levy,  1  Edw.  Ch. 
316.  S.  C. — Eobertson  v.  Bingley,  1 
McCord  Eq.  333.  Tenn. — Thompson  v. 
Paul,  8  Humph.  114.  Vt. — Warren  c. 
Warren,  30  Vt.  530.  Eng. — Gordon  v. 
Shaw,  14  Sim.  393,  60  Eng.  Reprint 
410;  Portlarington  v.  Soulby,  7  Sim.  28, 
58  Eng.  Reprint  747;  Ovey  v.  Leighton, 

2  Sim.  &  St.  234,  57  Eng.  Reprint  335; 
Thorpe  v.  Macauley,  5  Madd.  218,  56 
Eng.  Reprint;  V.  Harri- 
son, 4  Madd.  252,  56  Eng.  Reprint  699; 
Mazarredo  v.  Maitland,  3  Maid.  66,  56 
Eng.  Reprint  434;  xjeigh  v.  Birch,  32 
Beav.  399,  9  Jur.  N.  S.  1265,  55  Eng. 
Reprint  156;  Gilbert  v.  Lewis,  1  De  G., 
J.  &  S.  38,  9  Jur.  N.  S.  187,  46  Eng. 
Reprint  15;  Somerville  V.  Mackay,  16 
Ves.  Jr.  382,  33  Eng.  Reprint  1029;  Faul- 
der  v.  Stuart,  11  Ves.  Jr.  296,  32  Eng. 
Reprint  1102;  Dolder  v.  Huntingfleld,  11 
Ves.  Jr.  284,  32  Eng.  Reprint  1097; 
Cartwright  v.  Hateley,  1  Ves.  Jr.   292, 

3  Bro.  Ch.  238,  30  Eng.  Reprint  349; 
Shepherd  v.  Roberts,  3  Bro.  Ch.  239, 
29  Eng.  Reprint  512;  Cookson  V.  Elli- 
son, 2  Bro.  Ch.  252,  29  Eng.  Reprint 
140. 

It  is  said  that  where  the  bills  con- 
tain inconsistent  statements,  it  is  suf- 
ficient to  answer  the  weakest  case. 
Murrell  v.  Peterson,  57  Fla.  480,  49 
So.  31;  Marshall  v.  Drawhorn,  27  Ga. 
275. 

That  a  case  may  be  litigated  without 
an  answer  on  file,  see  Jackson  v.  Sack- 
ett,  146  111.  646,  35  N.  E.  234;  State  v. 
Carrington,    19    Ind.    258. 

21.  U.  S. — National  Hollow  Brake 
Beam  Co.  V.  Interchangeable  Brake 
Beam  Co.,  83  Fed.  26;  Slater  V.  Ban- 
well,  50  Fed.  150;  McClaskey  v.  Barr, 
40  Fed.  559;  Fuller  V.  Knapp,  24  Fed. 
100.  Ga. — Miller  v.  Saunders,  17  Ga. 
92.  111. — Fulton  County  V.  Mississippi 
&  W.  R.  Co.,  21  111.  338.  Md.— Hop- 
kins V.  Stump,  2  Har.  &  J.  301.  Mich. 
Gilkey  v.  Paige,  Walk.  Ch.  520.  N.  J. 
Vreeland  v.  New  Jersey  Stone  Co.,  25 
N.  J.  Eq.  140,  especially  where  fraud  is 
charged.  N.  Y. — Kuypers  v.  Reformed 
Dutch  Church,  6  Paige  570;  Mechanics' 
Bank  v.  Levy,  3  Paige  606;  Bruen  V. 
Bruen,  4  Edw.  Ch.  641  (fraud  case). 
Eng. — Brunswick  V.  Cambridge,  12 
Vol.  IV 


Beav.  279,  50  Eng.  Reprint  1068;  Jod- 
rell  V.  Slaney,  10  Beav.  225,  50  Eng. 
Reprint  569. 

A  defendant  may  not  refuse  to  an- 
swer interrogatories  because  they  are 
not  designated  as  accurately  as  the 
court  rules  seem  to  require.  Federal 
Mfg.  &  Printing  Co.  v.  International 
Bank  Note  Co.,  119  Fed.  385;  Paige  v. 
Broadfoot,  100  Ala.  610,  13  So.  426; 
Kenzie   v.   Baldridge,   49    Ala.    564. 

22.  U.  S. — McClaskey  v.  Barr,  40 
Fed.  559.  Del. — Marshall  V.  Rench,  3 
Del.  Ch.  239.  la.— Feller  v.  Winchester, 
3  Greene  244.  Md. — Hagthorp  v.  Hook, 
1  Gill  &  J.  270;  Salmon  v.  Claggett,  3 
Bland  125.  Mass. — Ames  v.  King,  9  Al- 
len 258;  New  England  Bank  v.  Lewis, 
8  Pick.  113.  N.  H. — Miles  v.  Miles, 
27  N.  H.  440.  N.  J.— O'Connor  v.  Will- 
iams (N.  J.  Eq.),  53  Atl.  550;  Vree- 
land v.  New  Jersey  Stone  Co.,  25  N.  J. 
Eq.  140.  N.  Y. — Methodist  Episcopal 
Church  v.  Jacques,  1  Johns.  Ch.  65.  Pa. 
Eberly  V.  Groff,  21  Pa.  251. 

Story  Eq.  PI.,  §§35,  38;  U.  S.  Eq. 
Rule  40   (as  amended). 

Compare  Shed  v.  Garfield,  5  Vt.  39. 
The  rule  "proceeds  upon  the  prin- 
ciple that  the  complainant  is  entitled 
to  a  full  discovery  of  all  facts  alleged 
in  the  bill  which  may  be  important  to 
the  complainant  in  the  suit  in  case  he 
should  succeed  in  showing  that  the  par- 
ticular defense  attempted  to  be  set  up 
in  the  answer  is  false  or  unfounded. " 
Bank  of  Utica  v.  Messereau,  7  Paige 
(N.  Y.)    517. 

The  necessity  for  even  the  general 
interrogatory  has  been  doubted.  Mc- 
Claskey v.  Barr,  40  Fed.  55;  United 
States  v.  McLaughlin,  24  Fed.  '823. 

As  to  contrary  later  English  prac- 
tice requiring  special  interrogatories, 
see  Danl.  Ch.  PI.  &  Pr.  (6  Am.  ed.) 
*716. 

Under  U.  S.  Equity  Rule  40,  prior  to 
its  amendment  in  1850,  a  defendant 
need  not  answer  any  statement  or 
charge  in  the  bill,  unless  specially  in- 
terrogated thereto.  Wilson  v.  Stolley, 
4  McLean  272,  30  Fed.  Cas.  No.  17,839; 
Treadwell  v.  Cleveland,  3  McLean  283, 
24  Fed.  Cas.  No.  14,155;  Lang  Jon  v. 
Goddard,  3  Story  13,  14  Fed.  Cas.  No. 
8,061.  See  also  United  States  V.  Mc- 
Laughlin, 24  Fed.  823. 
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to  answer  must  answer  fully,  though  he  denies  the  right  of  title  on  which 
the  suit  is  based,23  or  alleges  facts  which,  if  made  the  subject  of  a  plea, 
would  have  excused  him  from  answering  except  as  to  such  facts.24 

2.  United  States  Court  Rule.  —  But  under  the  equity  rules  of  the 
United  States  courts,  a  defendant  is  entitled  in  all  cases  to  insist  by 
answer  upon  all  matters  of  defense  (not  being  matters  of  abatement,  or 
to  the  character  of  the  parties,  or  matters  of  form)  in  bar  of  or  to  the 
merits  of  the  bill,  of  which  he  may  be  entitled  to  avail  himself  by  a 
plea  in  bar;  and  in  such  answer  he  is  not  compellable  to  answer  any 
other  matters  than  he  would  be  compellable  to  answer  and  discover 
upon  filing  a  plea  in  bar  and  an  answer  in  support  of  such  plea,  touch- 
ing the  matters  set  forth  in  the  bill  to  avoid  or  repel  the  bar  or  de- 
fense.25 

3.  Impertinence  and  Scandal.  —  A  defendant  is  not  required  to 
answer  statements,   charges  or  interrogatories  which   are   scandalous 


23.  U.  S. — Slater  v.  Banwell,  50  Fed. 
150,  patent  case.  Ky. — Carneal  v.  Wil- 
son, 3  Litt.  80.  N.  Y. — Utica  Bank  v. 
Messereau,  7  Paige  517;  Wyckoff  V. 
Sniffen,  2  Edw.  581.  N.  C. — Weisman  v. 
Heron  Min.  Co.,  57  N.  C.  112.  Eng. 
Mazarredo  v.  Maitland,  3  Madd.  66, 
56  Eng.  Reprint  434. 

See  also  Fulton  Bank  v.  New  York 
&  S.  Canal  Co.,  4  Paige  (N.  Y.)  127. 

"Where  the  right  or  title  of  plaintiff 
to  an  accounting  is  denied,  it  would 
seem  that  defendant  could  not  be 
obliged  to  give  discovery  as  to  the 
account  until  the  right  or  title  is  de- 
termined; but  there  are  many  decisions 
on  both  sides  of  the  question.  See: 
U.  S. — Balfour  v.  San  Joaquin  Val. 
Bank,  156  Fed.  500.  Tenn.—  French  V. 
Rainey,  2  Tenn.  Ch.  640,  and  notes,  re- 
viewing cases.  Eng. — Dott  v.  Hover, 
15  Sim.  372,  60  Eng.  Reprint  663;  Ma- 
zarredo v.  Maitland,  3  Madd.  66,  56 
Eng.  Reprint  434;  Elmer  v.  (Jreasy,  L. 
R.  9  Ch.  69.  See  the  title  "Account 
and  Accounting." 

If  an  account  is  necessary  to  de- 
termine the  right  thereto,  it  must  be 
rendered  to  that  extent.  Hall  v.  Noyes, 
3  Bro.  C.  C.  483,  29  Eng.  Reprint  656; 
Lockett  v.  Lockett,  L.  R.  4  Ch.  336. 

24.  HI.— Hopkins  v.  Medley,  97  111. 
402.  Mich.— Gilkey  v.  Paige,  Walk. 
Ch.  520.  N.  Y— Cuyler  r.  Bogert,  3 
Paige  186  (bona  fide  purchaser  for  val- 
ue); Phillips  v.  Prevost,  4  Johns.  Ch. 
205  (where  answer  relied  on  laches  as 
a  bar  to  an  accounting  and  discovery). 
Eng.— Sloman  v.  Kelly,  3  Y.  &  Coll. 
673. 


Defendant  need  not  render  an  ac- 
count in  his  answer  where  the  duty  to 
account  is  upon  the  plaintiff.  Newhall 
v.  Hobbs,  3   Cush.    (Mass.)    274. 

25.  U.  S.  Eq.  Rules  39  and  44; 
Greene  v.  Turner,  86  Fed.  837,  30  C.  C. 
A.  427,  59  U.  S.  App.  252;  Boyer  v. 
Keller,  113  Fed.  580;  Reavis  v.  Reavis, 
101  Fed.  19;  Von  Schroder  v.  Brittan, 
98  Fed.  169;  National  Hollow  Brake 
Beam  Co.  v.  Interchangeable  Brake 
Beam  Co.,  83  Fed.  26;  Farmers'  Loan 
&  Tr.  Co.  V.  Northern  P.  R.  Co.,  76 
Fed.  15;  Hatch  v.  Bancroft-Thompson 
Co.,  67  Fed.  802;  Holton  v.  Guinn,  65 
Fed.  450;  Fuller  v.  Khapp,  24  Fed.  100; 
Samples  v.  Bank,  1  Woods  523,  21  Fed. 
Cas.  No.  12,278;  Gaines  v.  Agnelly,  1 
Woods  238,  9  Fed.  Cas.  No.  5,173. 

"Thus,  for  example,  a  bona  fide  pur- 
chaser for  a  valuable  consideration, 
without  notice,  may  set  up  that  de- 
fense by  way  of  answer  instead  of  plea, 
and  shall  be  entitled  to  the  same  pro- 
tection, and  shall  not  be  compellable 
to  make  any  further  answer  or  discov- 
ery of  his  title  than  he  would  be  in 
any  answer  in  support  of  such  plea." 
U.   S.   Eq.   Rule   39,   20   L.   ed.   913. 

The  rule  does  not  apply  where  there 
are  several  defenses,  each  of  which 
would  be  the  appropriate  subject  of  a 
plea.  Standard  Distilling  &  Distribut- 
ing Co.  v.  Woolsey,  121  Fed.  1016;  Na- 
tional Hollow  Brake  Beam  Co.  r.  Inter- 
changeable Brake  Beam  Co.,  83  Fed.  26. 

And  if  the  matters  answered  are  not 
a  complete  bar  to  the  whole  bill,  the 
defendant  must  answer  fully.  Fuller 
'v.  Knapp,  24  Fed.  100. 
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or  are  not  material  or  pertinent  to  the  case  made  by  the  bill.26  He 
is  not,  therefore,  required  to  answer  interrogatories  which  are  not 
founded  on  the  material  statements  or  charges  of  the  bill.27  Nor  is 
he  required  to  answer  mere  legal  conclusions,  where  he  has  fully  an- 


28.     U.    S. — Hardeman    v.    Harris,    7 
How.  726,  12  L.  ed.  889;  Peters  v.  Tono- 
pah  Min.   Co.,  120  Fed.   587    (as   to  ex- 
hibit attached  to  bill);  Fuller  v.  Knapp, 
24  Fed.  100.     Conn. — Butler  v.  Catting, 
1   Eoot   310.     Ga. — Davis  V.   Collier,   13 
Ga.    485.      Md. — Hagthorp    v.    Hook,    1 
Gill    &    J.    270.      N.    H. — Dinsmoor    V. 
Hazelton,  22   N.  H.   535.     N.  J.— Vree- 
land   v.   New   Jersey   Stone    Co.,    25    N. 
J.   Eq.   140;   Brown   v.  Fuller,   13   N.   J. 
Eq.    271.      N.    Y. — Mechanics'    Bank   v. 
Levy,    3   Paige    606;    Utica   Ins.    Co.   V. 
Lynch,  3  Paige  210;   Davis  v.  Mapes,  2 
Paige  105;  French  v.  Shotwell,  6  Johns. 
Ch.   235;    Wiswall   V.   Wandell,   3    Barb. 
Ch.    212;    Fay    V.    Jewett,    2    Edw.    Ch. 
323;    Baggot   v.   Henry,   1   Edw.   Ch.   7. 
E.  I.— Gorman  V.  Banigan,  22  E.  I.  22, 
46  Atl.  38.     Tenn. — Cleaves  v.  Morrow, 
2    Tenn.    Ch.    592.    Eng. — Codrington   V. 
Codrington,    3    Sim.    519,    57     Eng.    Re-  ] 
print  1093;  Francis  V.  Wigzell,  1  Madd.  I 
258,   56   Eng.   Eeprint   96;    Agar  v.   Re-  ! 
gent's   Canal   Co.,   Cooper   212,   11   Eng.  j 
Ch.    212,    35    Eng.    Reprint    534;    Great 
Western   Colliery  Co.  v.   Tucker,  L.  R. 
9    Ch.    App.    676;    Hoffman    V.    Postill, 
L.  E.  4  Ch.  App.  673;  Harvey  v.  Mor- 
ris, Eep.  Temp.  Finch.  214. 

Compare  U.  S. — Pacific  E.  of  M.  v. 
Missouri  Pac.  E.  Co.,  Ill  U.  S.  505,  48 
Sup.  Ct.  538,  28  L.  ed.  498.  Md.— Woot- 
ten  v.  Burch,  2  Md.  Ch.  190.  N.  J.— 
Hogencamp  v.  Ackerman,  10  N.  J.  Eq. 
267,  dictum. 

A  defendant  may  decline  to  answer 
any  interrogatory  from  answering  which 
he  might  have  protected  himself  by 
demurrer  and  have  the  propriety  of  the 
interrogatory  tested  upon  exception  to 
his  answer.  Fuller  v.  Knapp,  24  Fed. 
100. 

Defendant  need  not  answer  mere  re- 
citals in  the  bill  to  which  he  is  not 
specially  interrogated.  Newhall  V. 
Hobbs,  3  Cush.  (Mass.)  274;  McJn- 
tvre  v.  Trustees,  6  Paige  (N.  Y.)  239; 
Mechanic's'  Bank  v.  Levy,  3  Paige  (N. 
Y.)    606. 

A  defendant  need  not  answer  an  in- 
terrogatory where  he  has  answered  an- 
other interrogatory  which  is  fully  equiv- 
alent to  it.  Fuller  v.  Knapp,  24  Fed. 
100. 


Neglect  to  answer  as  to  the  correct- 
ness of  a  simple  arithmetical  proposi- 
tion is  not  ground  for  exception.  Mcln- 
tyre  v.  Union  College,  6  Paige  (N.  Y.) 
239. 


That  answering  part  of  a  bill,  which 
he  might  have  declined  to  answer,  is 
not  a  waiver  of  the  right  to  refuse  to 
answer  other  parts  of  the  bill,  see  New- 
hall  v.  Hobbs,  3  Cush.  (Mass.)  274; 
Danl.  Ch.  PI.  &  Pr.  (6  Am.  ed.)  *722 
and  cases  cited. 

Compare  Cuyler  v.  Bogert,  3  Paige 
(N.  Y.)  186. 

27.  U.  S.  —  Mechanics'  Bank  v. 
Lynn,  1  Pet.  376,  7  L.  ed.  185;  Gor- 
mully  &  Jeffery  Mfg.  Co.  V.  Bretz,  64 
Fed.  612;  Fuller  v.  Knapp,  24  Fed.  100; 
Langdon  v.  Goadard,  3  Story  13,  14 
Fed.  Cas.  No.  8,061.  Ga.— Miller  v. 
Saunders,  17  Ga.  92;  Davis  v.  Collier, 
13  Ga.  485;  Beall  v.  Blake,  10  Ga.  449. 
Ky.— White  v.  White,  3  Dana  374. 
N.  Y. — Mechanics'  Bank  v.  Levy,  3 
Paige  606,  1  Edw.  Ch.  316;  James  v. 
McKernon,  6  Johns.  543;  Grim  v. 
Wheeler,  3  Edw.  Ch.  334.  N.  C— Cowles 
v.  Buchanan,  38  N.  C.  374.  S.  C— Sum- 
mer v.  Caldwell,  2  Strobh.  Eq.  155. 
Vt  —  Blaisiell  V.  Bowers,  40  Vt.  126. 
Va—  Parker  V.  Carter,  4  Munf.  273,  6 
Am.  Dec.  513.  Eng. — Faulder  v.  Stuart, 
11  Ves.  Jr.  296,  32  Eng.  Reprint  1102; 
Jerrard  V.  Saunders,  2  Ves.  Jr.  454,  30 
Eng.  Reprint  721. 

But  the  right  to  answers  to  interroga- 
tories is  not  limited  upon  the  theory 
that  everything  stated  in  the  bill  is 
precisely  and  in  every  detail  true.  Chi- 
cago, St.  L.  &  N.  O.  R.  Co.  v.  Macomb, 
2  Fed.  18. 

It  has  been  held  that  an  interroga- 
tory based  on  a  mere  suggestion  or  in- 
timation in  the  bill  and  not  on  a  dis- 
tinct allegation  need  not  be  answered. 
Grim  v.  Wheeler,  3  Edw.  Ch.  (N.  Y.) 
334. 

A  defendant  may  answer  an  inter- 
rogatory not  founded  on  matter  charged 
in  the  bill  and  the  answer  put  in  issue 
by  the  replication.  Attorney  General 
v.  Whorwood,  1  Ves.  534,  27  Eng.  Ee- 
print 1188. 
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swered  the  allegations  on  which  such  conclusions  are  predicated.28  So, 
he  need  not  answer  the  general  charge  of  combination  and  confed- 
eracy.29 But  an  allegation  or  charge  is  not  impertinent,  if  the  admis- 
sion thereof  would  tend  to  prove  plaintiffs  case  or  some  part  thereof 
or  might  affect  the  question  of  costs.30  And  an  allegation  is  not 
scandalous  unless  it  is  also  impertinent.31 

4.  Privileged  Matters.  —  A  defendant  is  not  compellable  to  an- 
swer any  statement,  charge  or  interrogatory,  the  answer  to  whicii 
might  incriminate  him,  nor  where  the  answer  might  subject  him  to  a 
penalty  or  forfeiture,32  unless  the  right  to  such  penalty  or  forfeiture 
is  waived.83  But  the  privilege  does  not  extend  to  matters,  the  dis- 
closure of  which  would  be  simply  prejudicial  to  the  defendant  or  his 


28.  See  Story  Eq.  PI.  §  846;  Danl. 
Ch.  PI.  &  Pr.  (6  Am.  ed.)  *719,  and 
the  following  cases:  Fla. — Gainer  v. 
Euss,  20  Pla.  157.  N.  H.— Merrill  V. 
Plainfield,  45  N.  H.  126.  N.  J.— 
Thompson  v.  North,  67  N.  J.  Eq.  278, 
63  Atl.  164. 

The  defendant  need  not  answer  legal 
inferences  arising  from  facts  alleged, 
but  not  specifically  charged,  as  the  pre- 
sumption of  present  indebtedness  aris- 
ing from  an  allegation  of  judgment  ob- 
tained by  complainant  against  defend- 
ant. Stafford  v.  Brown,  4  Paige  (N.  Y.) 
88 

29.  Story  Eq.  PL,  §  856. 

30.  U.  S. — Manhattan  Trust  Co.  v. 
Chicago  Electric  Traction  Co.,  188  Fed. 
1006,   citing   Mechanics'  BanK  v.   Levy, 

3  Paige  (N.  Y.)  606.  Ga.— Miller  v. 
Saunders,  17  Ga.  92.  Mich.— Gilkey  v. 
Paige,   Walk.   520. 

Whatever  must  be  alleged  in  the  bill 
must  be  answered.  Van  Cortland  V. 
Beekman,  6  Paige  (N.  Y.)  492.  See 
supra,  I. 

31.  See    supra,   I. 

32.  U.  S  —  Snow  v.  Mast,  63  Fed.  623; 
United  States  v.  White,  17  Fed.  561; 
Stewart  v.  Drasha,  4  McLean  563,  23 
Fed.  Cas.  No.  3,424;  Atwill  v.  Ferrett, 
2  Blatchf.  39,  2  Fed.  Cas.  No.  640. 
Conn. — Skinner  v.  Judsbn,  8  Conn.  528, 
21  Am.  Dec.  691  (where  forfeiture  or 
penalty  barred  by  statute  of  limita- 
tions. But  compare  Northrop  v.  Hatch, 
6  Conn.  361,  on  last  point) ;  Butler  V. 
Catling,  1  Root  310.  Ga.— Higion  v. 
Heard,  14  Ga.  255.  Ky. — Atterbury  v. 
Knox,  8  Dana  282;  Leigh  v.  Everheart, 

4  T.  B.  Mon.  379,  16  Am.  Dec.  160. 
Me.— Dwinal  v.  Smith,  25  Me.  379.  Md. 
Legoux  v.  Wante,  3  Har.  &  J.  184; 
Wolf  v.  Wolf,  2  Har.  &  G.  382,  18  Am. 


Dec.  313;  w^ootten  v.  Burch,  2  Md.  Ch. 
190.  Mass. — Adams  v.  Porter,  1  Cush. 
170.  N.  H. — Currier  v.  Concord  E.  Corp., 
48  N.  H.  321.  N.  J.— Howell  v.  Asn- 
more,  9  N.  J.  Eq.  82.  N.  Y—  Mclntyro 
v.  Mancius,  16  Johns.  592;  Mechanics' 
Bank  v.  Levy,  3  Paige  606;  Brockway 
V.  Copp,  3  Paige  539;  Livingston  v. 
Harris,  3  Paige  528;  Cuyler  v.  Bogert, 
3  Paige  186;  Union  Bank  v.  Barker,  3 
Barb.  Ch.  358;  Taylor  v.  Bruen,  2  Barb. 
Ch.  301.  N.  C— Patterson  v. 
Patterson,  2  N.  C.  168.  Ohio— Kibby'a 
Admr.  v.  Kibby,  Wright  607.  Pa. — 
O'Connor  v.  Tack,  2  Brewst.  407.  Vt.— 
Hunt  v.  Gookin,  6  Vt.  462.  Va—  North- 
western Bank  v.  Nelson,  1  Gratt.  108. 
Eng. — King  of  Two  Sicilies  v.,  Willcox, 
1  Sim.  (N.  S.)  301,  61  Eng.  Reprint 
116  (as  to  foreign  prosecution);  Trin- 
ity House  Corp.  v.  Burge,  2  Sim.  411, 
57  Eng.  Eeprint  842;  Green  v.  Weaver, 

1  Sim.  4u4,  57  Eng.  Eeprint  630; 
Mitchell  v.  Koecker,  11  Beav.  380,  50 
Eng.  Reprint  863;  Lee  v.  Eead,  5  Beav. 
381,  49  Eng.  Eeprint  625;  Curzon  v. 
De  La  Zouch,  1  Swanst.  185,  36  Eng. 
Eeprint  350;  Parkhurst  V.  Lowten,  1 
Meriv.  391,  35  Eng.  Eeprint  718;  Agar 
t.  Regents'  Canal  Co.,  Cooper  212,  35 
Eng.  Reprint  534  (compare  Dummer  v. 
Chippenham  Corp.,  14  Ves.  Jr.  245,  33 
Eng.  Reprint  515);  Finch  v.  Finch,  2 
Ves.  491,  28  Eng.  Reprint  315;  Honey- 
wood  v.  Selwin,  3  Atk.  276,  26  Eng. 
Eeprint  961;  Strattford  V.  Hogan,  2 
Ball   &  B.   164. 

33.     Atwill  v.  Ferrett,  2  Blatchf.  39, 

2  Fed.  Cas.  No.  648;  Lord  Uxbridge  v. 
Staveland,  1  Ves.  Sr.  56,  27  Eng.  Ee- 
print   888. 

See  also  Dwinal  v.  Smith,  25  Me. 
379,  where  mafter  barred  by  statute. 
See  also  supra,  I,  J. 
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case.84  A  defendant  is  not  bound  to  disclose  such  communications  and 
professional  secrets  as  are  privileged  by  the  general  rules  of  evidence.33 
It  has  been  held  that  he  need  not  disclose  trade  secrets.30 

5.  liight,  Title  or  Interest.  —  A  defendant,  who  refuses  to  an- 
swer a  matter  on  the  ground  of  privilege,  should  state  the  grounds  of 
his  refusal.37  A  defendant  is  not  required  to  answer  as  to  any  matter 
which  pertains  exclusively  to  the  case  made  against  a  co-defendant.38 
It  has  often  been  held  that  a  defendant  is  not  bound  to  disclose  what 
relates  wholly  to  his  own  right,  title  or  case.39  But  he  must  answer  as 
to  matters  affecting  plaintiff's  title  or  right,  though  such  answer  may 
have  the  effect  of  defeating  his  own  claim.40 


34.  Dyer  v.  Martin,  5  111.  146;  Foss 
v.  Haynes,  31  Me.  81. 

A  defendant  must  answer  a  charge 
of  fraud  that  does  not  amount  to  a 
felony.  Gram  v.  Stebbins,  6  Paige 
(N.  Y.)  124;  Mechanics'  Bank  v.  Levy, 
3  Paige  (N.  Y.)  606;  Attwood  v.  Coe,  4 
Sandf.  Ch.   (N.  Y.)   412. 

It  seems  to  have  "been  held  that  a  de- 
fendant may  not  be  required  to  make 
discovery  as  to  a  matter  that  would 
probably  disgrace  him.  Skinner  v. 
Hudson,  '8  Conn.  528,  21  Am.  Dec.  691; 
Northrop  v.  Hatch,  6  Conn.  361; 
Franco  v.  Bolton,  3  Ves.  Jr.  368,  30 
Eng.  Reprint  1058;  Finch  v.  Finch,  2 
Ves.  Jr.  491,  30  Eng.  Reprint  475.  See 
also  Mayer  v.  Galluchat,  6  Rich.  Eq. 
(S.   C.)    1,   insolvency. 

35.  U.  S. — (iormully  &  Jeffrey  Mfg. 
Co.  v.  Bretz,  64  Fed.  612.  N.  Y.— Cham, 
plin  v.  Champlin,  2  Edw.  Oh.  362. 
S.  C. — Robertson  v.  Bingley,  1  McCord, 
Eq.  333.  Eng.— Jones  v.  Pugh,  12  Sim. 
470,  59  Eng.  Reprint  1213;  Greenough 
V.  Gaskell,  1  Myl.  &  K.  98,  39  Eng. 
Reprint  618;  Strattford  v.  Hogan,  2 
Ball  &  B.  164;  London  T.  &  S.  R.  Co.  v. 
Kirk,  51  L.  T.  599  (confidential  reports 
from   servants). 

The  rule  applies  to  matters  of  con- 
fidence obtained  in  public  office.  Smith 
v.  East  India  Co.,  1  Phil.  50,  41  Eng. 
Reprint   550. 

36.  Federal  Mfg.  &  Printing  Co.  v. 
International  Bank  Note  Co.,  119  Fed. 
385. 

37.  See  U.  S.  Eq.  Rule  44,  and  the 
following  cases:  U.  S. — Boyer  v.  Kel- 
ler, 113  Fed.  580;  Slater  v.  Banwell,  50 
Fed.  150.  See  also  Fuller  v.  Knapp,  24 
Fed.  100.  Md.— Wolf  v.  Wolf,  2  Har.  & 
J.    382.       N.    Y.— Methodist     Episcopal 

Church  v.  Jacques,  1  Johns.  Ch.  65.  Vt. 
Hunt  v.  Gookin,  6  Vt.  462.  Eng. — Slo- 
man  V.  Kelly,  3  Y.  &  Coll.  673. 
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38.  Wood  v.  Hitchings,  3  Beav.  504, 
49  Eng.  Reprint  198;  Agar  v.  Regents' 
(Janal  Co.,  Cooper  212,  35  Eng.  Reprint 
534;  Newman  v.  Godfrey,  2  Bro.  Ch. 
332,  29  Eng.  Reprint  185;  Jones  v.  Wig- 
gins, 2  Y.  &  Jer.  385.  Compare  Cook- 
son  v.  Ellison,  2  Bro.  C.  C.  252,  29 
Eng.  Reprint  140,  that  he  must  answer 
all  of  a  matter  gone  into. 

39.  Daw  v.  Eley,  2  Hem.  &  M. 
725,  71  Eng.  Reprint  645;  Ingilby  V. 
Shafto,  33  Beav.  31,  55  Eng.  Reprint 
277;  Hardman  v.  Ellames,  2  Myl.  &  K. 
732,  39  Eng.  Reprint  1124;  Bolton  v. 
Liverpool,  1  Myl.  &  K.  88,  39  Eng. 
Reprint  614;  Ciethin  v.  Gale  (cited  in 
Shaw  V.  Wakeman),  11  Ves.  Jr.  303, 
32  Eng.  Reprint  1105;  Bayley  v.  Adams, 
6  Ves.  Jr.  586,  31  Eng.  Reprint  1208; 
Selby  v.  Selby,  4  Bro.  Ch.  11,  29  Eng. 
Reprint  752;  Jacobs  v.  Goodman  (cited 
in  Hall  v.  Jones),  3  Bro.  Ch.  483,  487, 
29  Eng.  Reprint  656;  Gunn  v.  Prior, 
Dick.  657,  21  Eng.  Reprint  427. 

Thus  it  is  held,  a  defendant  who 
claims  title  as  an  innocent  purchaser 
for  value,  need  not  disclose  facts  to 
defeat  his  title.  Gerrard  v.  Sanders, 
2  Ves.  Jr.  454,  30  Eng.  Reprint  721. 

40.  Conn. — Downie  v.  Nettleton,  61 
Conn.  593,  24  Atl.  977.  N.  Y—  Desplaces 
V.  Goris,  1  Edw.  Ch.  350.  See  also  French 
v.  Shotwell,  6  Johns.  Ch.  235  (consid- 
eration of  judgment).  Va. — Norfolk  & 
W.  R.  Co.  v.  Postal  Tel.  Cable  Co.,  88 
Va.  932,  14  S.  E.  689.  Eng.— Glegg  v. 
Legh,  4  Madd.  193,  56  Eng.  Reprint 
678;  Stainton  v.  Chadwick,  3  Macn.  & 
G.  575,  42  Eng.  Reprint  382;  Hardman 
v.  Ellames,  3  Myl.  &  K.  732,  39  Eng. 
Reprint  1124;  Buden  v.  Dore,  2  Ves.  Sr. 
445,  28  Eng.  Reprint  284. 

If  it  be  allowed  that  the  case  of  a 
bona  fide  purchaser  without  notice  is 
an  exception  to  the  rule,  yet  the  de- 
fendant   must    answer    all    allegations 
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6.  Effect  of  Waiving  Oath.  —  In  some  jurisdictions,  it  is  held  that 
a  waiver  of  oath  to  the  answer  excuses  the  defendant  from  answering 
charges  inserted  in  the  bill  for  purposes  of  discovery;41  while,  in  other 
jurisdictions,  it  is  held  that  waiver  of  the  oath  affects  the  answer  as 
evidence  for  the  defendant  only,  and  does  not  relieve  him  from  an- 
swering fully  all  the  pertinent  charges  of  the  bill.42 

D.  Subject-Matter  op  Answers.  —  1.  In  General.  —  Every  ma- 
terial statement  and  charge  in  the  bill  should  be  of  expressly  admitted 
or  directly  denied  or  qualified  and  denied  as  alleged,  or  confessed 
and  avoided.43 

2.  Admissions.  —  As  a  general  rule,  the  mere  failure  to  answer  a 
material  statement  or  charge  in  the  bill  is  not  a  constructive  admission 
thereof.44    The  rule  is  unquestioned,  in  cases  where  the  matter  is  not 


which  tend  to  show  his  deed  to  be  only 
colorable  and  fraudulent,  that  is,  he 
must  answer  as  fully  as  he  would  be 
required  to  answer  in  support  of  a 
plea  of  the  same  general  defense.  Wyc- 
koff  v.  Sniffen,  2  Edw.  Ch.  (N.  Y.)  581. 
Averments  in  a  bill  for  partition  that 
complainants  and  defendants  are  ten- 
ants in  common  of  the  land  sought  to 
be  partitioned,  being  in  support  of  com- 
plainant's  case,  must  be  answered  by 
a  discovery  of  defendant's  title.  Me- 
Claskey  v.   Barr,  40   Fed.   559.  # 

And  generally,  a  defendant  is  bound 
to  answer  the  allegations  of  the  bill 
as  to  the  rights  of  the  defendants  as 
between  themselves.  Van  Cortlandt  V. 
Beekman,  6  Paige   (N.  Y.)   492. 

41.  U.  S. — Excelsior  Wooden  Pipe 
Co.  v.  Seattle,  117  Fed.  140,  55  C.  C. 
A.  156;  Victor  G.  Bloede  Co.  v.  Carter, 
148  Fed.  127;  MeFarland  v.  State  Sav. 
Bank,  132  Fed.  399;  Tillinghast  V. 
Chace,  121  Fed.  435.  111.— Smith  v. 
McDowell,  148  111.  51,  35  N.  E.  141, 
22  L.  R.  A.  393;  Goodwin  V.  Bishop, 
145  111.  421,  34  N.  E.  47;  Brown  V. 
Mortgage  Co.,  110  111.  235.  Mass.— 
Pearson  v.  Treadwell,  179  Mass.  462, 
61  N.  E.  44;  Badger  v.  McNamara,  123 
Mass.  117;  Ward  v.  Peck,  114  Mass. 
121.  R.  I. — Starkweather  V.  Williams, 
21  R.  I.  55,  41  Atl.  1003;  McCulla  v. 
Beadleston,  17  R.  I.  20,  20  Atl.  11; 
Harrington  V.  Harrington,  15  R.  I.  341, 
5  Atl.  502.  Tenn. — Sheppard  v.  Akers, 
1  Tenn.  Ch.  326.  Vt.—  Blaisdell  v. 
Stevens,  16  Vt.  179. 

Where  the  defendant  is  a  competent 
witness  and  the  bill  does  not  contain 
special  interrogatories  and  expressly 
waives  answer  under  oath,  the  suf- 
ficiency of  the  answer  is  to  be  de- 
termined as  a  matter  of  pleading  and 


not  by  the  rule  requiring  complete  dis- 
covery. Field  V.  Hastings  &  Bradley 
Co.,  65  Fed.  279;  United  States  v.  Mc- 
Laughlin,  24  Fed.   823. 

42.  U.  S—  John  Church  Co.  V.  Zim- 
merman, 131  Fed.  6o2;  Hudson  v.  Wood, 
119  Fed.  764;  National  Hollow  Brake 
Beam  Co.  v.  Interchangeable  Brake 
Beam  Co.,  83  Fed.  26  (interrogatories); 
Whittemore  v.  Patten,  81  Fed.  527; 
CMld*  v.  N.  B.  Carlstein  Co.,  76  Fe^ 
91;  Uhlmann  v.  Arnholdt  &  Schaeffer 
Brewing  Co.,  41  Fed.  369;  Gamewell 
Fire-Alarm  Tel.  Co.  v.  Mayor,  31  Fed. 
312;  Colgate  v.  Campagnie  Francaise, 
23  Fed.  82;  Kittredge  v.  Claremont 
Bank,  1  Woodb.  &  M.  244,  14  Fed. 
Cas.  No.  7.S59.  111.— Farrand  v.  Long, 
184  111.  100,  56  N.  E.  313;  Bauerle  v. 
Long,  165  111.  340,  46  N.  E.  227;  James 
T.  Hair  Co.  v.  Daily,  161  111.  379,  43 
N.  E.  1096.  N.  J.— Manley  v.  Mickle, 
55  N.  J.  Eq.  563,  37  Atl.  738;  Reed  V. 
Cumberland  Mutual  Ins.  Co.,  36  N.  J. 
Eq.  393. 

43.  Lavin  V.  Board  of  Comrs.,  245 
111.  496,   92   N.   E.   291. 

"A  principal  end  of  an  answer  upon 
the  oath  of  the  defendants,  is  to  sup- 
ply proof  of  the  matters  necessary  to 
support  the  case  of  the  plaintiffs;  and 
it  is  therefore  required  of  the  de- 
fendants, either  to  admit  or  deny  all 
the  facts  set  forth  in  the  bill,  with 
their  attending  circumstances,  or  to 
deny  having  any  knowledge  or  infor- 
mation on  the  subject,  or  any  recol- 
lection of  it,  and  also  to  declare  them- 
selves unable  to  form  any  belief  con- 
cerning it."  Mitf.  Eq.  PL  (Jeremy 'i 
ed.)    *44. 

44.  IT.  S. — Brown  v.  Pierce,  7  Wall. 
205,  19  L.  ed.  134;  Young  v.  Grundy,  fl 
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shown  by  the  bill  to  be  within  the  personal  knowledge  of  the  defend- 
ant.46 But  in  some  jurisdictions,  allegations  of  matters  necessarily 
within  the  personal  knowledge  of  the  defendant,  or  apparently  within 
his  personal  knowledge,  are  admitted  to  be  true,  if  not  denied  or 
qualified.46 

Admission  of  allegations  in  the  bill  have  been  implied  from  the 
pleading  of  affirmative  defenses  thereto  without  denying  such  allega- 


Cranch  51,  3  L.  ed.  149;  Klenk  v. 
Byrne,  143  Fed.  1008  (where  proof  not 
demanded);    Commonwealth    Title    Ins. 

6  Tr.  Co.  v.  Cummings,  83  Fed.  767; 
Lovell  v.  Johnson,  82  Fed.  206;  Myers 
v.  Busby,  32  Fed.  670  (in  patent  case) ; 
Smith  v.  Ewing,  23  Fed.  741;  Brown  v. 
Pacific  Mail  S.  S.  Co.,  5  Blatchf.  525, 
4  Fed.  Cas.  No.  2,025  (on  application 
for  preliminary  injunction) ;  Brooks  v. 
Byam,  1  Story  296,  4  Fed.  Case  No. 
1,947.  Ala.— Henderson  v.  Hall,  134 
Ala.  455,  32  So.  840;  Bobbins  v.  Battle 
House  Co.,  74  Ala.  499;  White  V.  Wig- 
gins, 32  Ala.  424.  Ark. — Blakeney  v. 
Ferguson,  14  Ark.  640.  Fla. — Stack- 
pole  v.  Hancock,  40  Fla.  362,  24  So. 
914,  45  L.  R.  A.  814.  Ga.—  Keaton  v. 
McGwier,  24  Ga.  217.  111.— Glos  v. 
Cratty,  196  111.  193,  63  N.  E.  690;  Wil- 
son v.  Augur,  176  111.  561,  52  N.  E.  289; 
Cushman  v.  Bonfield,  139  111.  219,  28 
N.  E.  937;  Litch  v.  Clinch,  136  111.  410, 
26  N.  E.  579;  Glos  V.  Randolph,  133 
111.  197,  24  N.  E.  426;  Nelson  v.  Pine- 
gar,  30  111.  473;  Dooley  v.  Stipp,  26 
111.  86;  Morgan  v.  Herrick,  21  111.  481; 
Wilson  v.  Kinney,  14  111.  27;  Yates  v. 
Thompson,  44  111.  App.  145.  Ky.— Ow- 
ings  V.  Patterson,  1  A.  K.  Marsh.  325. 
Md  —  Crowe  V.  Wilson,  65  Md.  479,  5 
Atl.  427,  57  Am.  Rep.  343;  Warner  v. 
Dove,  33  Md.  579;  Briesch  v.  McCauley, 

7  Gill  189;  Dugan  v.  Gittings,  3  Gill 
138,  43  Am.  Dec.  306;  Joice  v.  Taylor, 
6  Gill  &  J.  38;  Warfield  v.  Gambrill,  1 
Gill  &  J.  503.  Mass. — Parkman  v.  Welch, 
19  Pick.  231.  Mich.— Hardwick  v.  Bas- 
sett,  25  Mich.  149;  Young  v.  McKee, 
13  Mich.  552;  Morris  v.  Hoyt,  11  Mich. 
9;  Morris  v.  Morris,  5  Mich.  171.  Miss. 
Gartman  v.  Jones,  24  Miss.  234.  Mo. 
Gamble  v.  Johnson,  9  Mo.  605.  N.  Y. 
Brockway  v.  Copp,  3  Paige  539.  N.  C. 
Lunn  v.  Johnson,  38  N.  C.  70;  Tate  V. 
Connor,  17  N.  C.  224.  S.  C— Moffat  v. 
McDowell,  1  McCord  Eq.  434.  Term. 
Milligan  v.  Wissman  (Tenn.  Ch.),  48 
S.  W.  396;  Hill  V.  Walker,  6  Coldw. 
424;  Smith  v.  St.  Louis  Mut.  Life  Ins. 
Co.,  2  Tenn.  Ch.  599.    Va. — Cropper    v. 
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Burton,  5  Leigh  431;  Coleman  v.  Lyne, 
4  Rand.  454.  Eng. — Hood  v.  Pimm,  4 
Sim.    101,   58    Eng.    Reprint    39. 

Compare  Conwell  v.  Claypool,  8 
Biackf.  (Ind.)  124;  Thomas  v.  Austin, 
4   Barb.    (N.   Y.)    265. 

That  the  amount  in  controversy  is 
sufficient  to  give  a  United  States  court 
jurisdiction,  seems  not  to  be  admitted. 
Klenk  v.  Byrne,  143  Fed.  1008;  Oregon 
R.  &  Nav.  Co.  v.  Shell,  143  Fed.  1004. 

After  repeated  allowance  of  excep- 
tions and  failure  to  answer  a  point 
properly,  it  may  be  taken  as  confessed. 
Hale  v.  Continental  Life  Ins.  Co.,  20 
Fed.  344. 

45.  Ala. — Clark  v.  Jones,  41  Ala. 
349;  Bank  of  Mobile  v.  Planters'  & 
Merchants'  Bank,  8  Ala.  772;  Thor- 
ington  v.  Carson,  1  Port.  257.  Ark. — 
Bonnell  v.  Roane,  20  Ark.  114.  Ky.— 
Oldham  v.  Rowan,  3  Bibb  534  (heir- 
ship); Kennedy  v.  Meredith,  3  Bibb 
465;  Cowan  t?.  Price,  1  Bibb  173,  4  Am. 
Dec.  627;  Owings  v.  Patterson,  1  A.  K. 
Marsh.  325.  Md. — Neale  V.  Hagthorp, 
3  Bland  551.  Miss. — Mead  v.  Day,  54 
Miss.  58;  Cowan  v.  Alsop,  51  Miss.  158. 
Va. — Cropper  v.  Burtons,  5  Leigh  431. 
Compare  Scott  V.  Gibbon,  5  Munf.  86, 
as  to  allegation  supported  by  recital  in 
deed. 

46.  Ala. — Clark  V.  Jones,  41  Ala. 
349;  Smilie  v.  Siler,  35  Ala.  88;  Grady 
v.  Robinson,  28  Ala.  289;  Lyon  v.  Boil- 
ing, 14  Ala.  753,  48  Am.  Dec.  122; 
Kirkman  v.  Vanlier,  7  Ala.  217.  Ky. 
Fritz  v.  Tudor,  2  Duv.  173;  Armitag© 
V.  Wickliffe,  12  B.  Mon  488  (exhibit); 
MeClain  v.  Waters,  9  Dana  55;  Hig- 
gins  V.  Conner,  3  Dana  1;  Bledsoe  V. 
Martin,  5  J.  J.  Marsh.  520;  Lytle  V. 
Breckenridge,  3  J.  J.  Marsh.  663;  Mose- 
ly  v.  Garrett,  1  J.  J.  Marsh.  212; 
Hutchinson  v.  Sinclair,  7  T.  B.  Mon. 
291;  Mitchell  v.  Maupin,  3  T.  B.  Mon. 
185;  Pierson  v.  Meaux,  3  A.  K.  Marsh. 
4;  Kennedy  V.  Meredith,  3  Bibb  465; 
Moore  v.  Lockett,  2  Bibb  67,  4  Am. 
Dec.  683.  Miss. — Mead  V.  Day,  54  Miss. 
58;  McAllister  v.  Clopton,  51  Miss.  257. 
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tions,4T  and  also  from  evasive  and  insufficient  denials  and  counter- 
averments.48  A  failure  to  deny  plaintiff's  legal  capacity  to  sue  seems 
to  admit  such  capacity.48 

3.  Eenials.  —  Under  some  statutes  and  court  rules,  material  alle- 
gations of  the  bill  not  denied  by  the  answer  are  admitted.50  The  use 
of  general  denials  is  not  permissible  in  equity  pleading.81     Denials  must 


N.  J. — Vulcan  Detinning  Co.  v.  Ameri- 
can Can  Co.  (N.  J.  Eq.),  69  Atl.  1103. 
N.  Y—  Clute  v.  Bool,  8  Paige  83. 
Tenn.— Smitheal  v.  Gray,  1  Humph.  491, 
34  Am.  Dec.  664.  Vt.—  Ross  v.  iShurt- 
leff,  55  Vt.  177.  Va  —  Scott  v.  Gibbon, 
5   Munf.   86. 

47.  Pelham  v.  Floyd,  9  Ark.  530; 
Woodworth  v.  Huntoon,  40  111.  131,  89 
Am.  Dec.  340.  See  also  Shook  v.  Proc- 
tor, 27  Mich.  349,  377,  where  action 
was  tried  on  assumption  that  sole  re- 
liance was  placed  on  afhrmative  de- 
fense. 

48. — U.  S. — Agawam  Woolen  Co.  v. 
Jordon,  7  Wall.  583,  19  L.  ed.  177; 
Starr  v.  De  Lashmutt,  76  Fed.  907; 
United  States  v.  Ferguson,  54  Fed.  28. 
See  also  Surget  v.  Byers,  Hempst.  715, 
23  Fed.  Cas.  No.  13,629,  where  such 
admission  is  a  fair  inference  from  state- 
ments made.  Ala. — A.  Shiff  &  Son  v. 
Andress,  147  Ala.  690,  40  So.  824; 
Holmes  v.  State,  100  Ala.  291,  14  So. 
51  (denial  of  the  legality  only  of  the 
cancellation  of  a  claim);  White  V.  Wig- 
gins, 32  Ala.  424.  In. — Higgins  v.  Cur- 
tiss,  82  111.  28.  Ky.— .frice  v.  Boswell, 
3  B.  Mon.  13;  McCampbell  v.  Gill,  4 
J.  J.  Marsh.  87;  Lawless  v.  Blakey,  4 
T.  is.  Mon.  488;  Scotts  v.  Hume,  5  Litt. 
Sel.  Cas.  378;  i^ewis  V.  Outton,  3  B. 
Mon.  453.  Mass. — Parkman  v.  Welch, 
19  Pick.  231,  general  denial.  Mich. 
Shook  v.  Proctor,  27  Mich.  377.  Miss. 
Madison  county  v.  Paxton,  57  Miss.  701; 
Taylor  v.  Webb,  54  Miss.  36;  Tarpley 
V.  Wilson,  33  Miss.  467,  evasion  of  dis- 
covery of  date.  N.  J. — Tate  v.  Field, 
56  N.  J.  Eq.  35,  37  Atl.  440;  Bowker 
V.  Gleason  (iM.  J.  Eq.),  11  Atl.  324. 
Pa. — Coleman  v.  Boss,  46  Pa.  180.  Tenn. 
Lewis  v.  Knoxville  Fire  Ins.  Co.,  85 
Tenn.  117,  28  S.  W.  17;  Havwood  v. 
Ensley,  8  Humph.  460.  W.  Va— San- 
dusky v.  Faris,  49  W.  Va.  150,  38  S.  E. 
563. 

Compare  Gamble  V.  Johnston,  9  Mo. 
605. 

A  statement  that  the  defendant  be- 
lieved an  allegation  of  the  bill  to  be 
true    was    held    an    admission    thereof. 


Brooks  v.  Byam,  1  Story  296,  4  Fed. 
Cas.  No.  1947;  Potter  v.  Potter,  1  Ves. 
Sr.    274,    27    Eng.    Reprint    1028. 

Compare  Davis  v.  Mapes,  2  Paige 
(N.   Y.)    105. 

49.  U.  S. — Fox  v.  Knickerbocker 
Eng.  Co.,  140  Fed.  714,  corporate  ca- 
pacity. Conn. — Niles  v.  Williams,  24 
Conn.  279.  Ky. — Owings  v.  Patterson,  1 
A.  K.  Marsh.  620;  Reading  v.  Ford,  1 
Bibb   338. 

50.  Ark.—  irapnall  v.  Hill,  31  Ark. 
346.  Ind. — Conwell  v.  Claypool,  8 
Blackf.  124.  Md—  Robinson  v.  Town- 
shend,  3  Gill  &  J.  413;  Neale  v.  Hag- 
throp,  3  Bland  551.  Mich. — Lafrance  v. 
Griffin,  160  Mich.  236,  125  N.  W.  34; 
J.  E.  Greilick  Co.  v.  Rogers,  144  Mich. 
313,  107  N.  W.  8S5;  Mickle  v.  Max- 
field,  42  Mich.  304,  3  N.  W.  961.  Miss. 
Hopper  v.  Overstreet,  79  Miss.  241,  30 
So.  637;  Colbert  v.  Henley,  64  Miss.  374, 
1  So.  631;  McAllister  v.  Clopton,  51 
Miss.  257.  Mo. — Ingram  v.  Tompkins, 
16  Mo.  399.  N.  J.— Bowker  v.  Gleason 
(N.  J.  Eq.),  11  Atl.  324;  Pinnell  V. 
Boyd,  33  N.  J.  Eq.  190;  Jones  v. 
Knauss,  31  N.  J.  Eq.  609;  Lee  v.  Stiger, 
30  N.  J.  Eq.  610.  N.  Y.— Thomas  v. 
Austin,  4  Barb.  265.  W.  Va. — Anderson 
V.  Nagle,  12  W.  Va.  98  (exhibits); 
Gardner  v.  Landcraft,  6  W.  Va.  36. 
See  also  Warren  v.  Syme,  7  W.  Va.  474, 
holding  general  denial  sufficient  under 
statute. 

An  immaterial  charge  or  interroga- 
tory is  not  admitted  by  failure  to 
answer  it.  Burnett  v.  Garnett,  18  B. 
Mon.    (Ky.)    68. 

A  legal  conclusion  is  not  admitted 
by  the  failure  to  denv  it.  Merrill  v. 
Plainfield,  45  N.  H.  126. 

In  some  states  the  execution  of  a 
written  instrument  pleaded  in  the  bill 
is  admitted  if  not  denied.  Ala. — Bon- 
ner v.  Young,  68  Ala.  35.  Mich. — Mickle 
f.  Maxfield,  42  Mich.  304,  3  N.  W.  961. 
Miss. — Elmslie  V.  Thurman,  87  Miss. 
537,  40  So.  67. 

51.  U.  S. — Pierce  V.  Brown,  7  Wall. 
205,  19  L.  ed.  134;  People's  United 
States    Bank   v.    Gilson,   161    Fed.    296, 
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not  be  argumentative,52  not  in  the  conjunctive  form,"  nor  evasive  nor 
so  literal  as  to  time  and  circumstances  as  to  amount  to  the  negative 
pregnant.64  A  denial  may  be  as  general  in  form  as  the  allegation 
denied,  if  it  answers  the  substance  of  the  allegation.66  But  a  denial 
of  a  legal  conclusion  raises  no  issue  where  the  answer  admits  facts  in- 
consistent with  such  denial.56  The  defendant  may  explain  and  qualify 
the  statement  of  a  matter  in  the  bill,  and  deny  that  the  same  is  true 


88  C.  C.  A.  332;  Holton  v.  Guinn,  65 
Fed.  451;  Wormeley  v.  Wormeley,  1 
Brock.  330,  3U  Fed.  Cas.  No.  18,047. 
111.— Dillinger  V.  Dillinger,  140  111.  App. 
6.  Ky. — King  v.  Spencer,  1  Bibb  290. 
Md  —  Wooten  v.  Burch,  2  Md.  Ch.  190. 
N,  J. — Salem  V.  Board  of  Health  (N. 
J.  Eq.),  74  Atl.  696;  Thompson  V. 
North,  67  N.  J.  Eq.  278,  63  Atl.  164; 
Reed  v.  Cumberland  Mut.  Fire  Ins. 
Co.,  36  N.  J.  Eq.  146;  Vreeland  v.  New 
Jersey  Stone  Co.,  25  N.  J.  Eq.  140. 
N.  Y. — Goodrich  v.  Pendleton,  3  Johns. 
Ch.  384,  in  answer  in  support  of  plea. 
R.  I. — Place  V.  Providence,  12  R.  I.  1. 
Tenn. — Gleaves  v.  Morrow,  2  Tenn.  Ch. 
592.  W.  Va. — Rogers  v.  Verlander,  30 
W.  Va.  619,  5  S.  E.  847.  Eng.—  Tip- 
ping v.  Clarke,  2  Hare  383,  67  Eng.  Re- 
print 157;  Mountford  V.  Taylor,  6  Ves. 
Jr.  788,  31  Eng.  Reprint  1309;  Earp  v. 
Lloyd,  4  Kay   &  J.   58. 

A  general  denial  has  been  held  suf- 
ficient on  appeal  where  no  exceptions 
were  filed  below.  Burlew  v.  Quarrier, 
16   W.  Va.   108. 

52.  Florida  Mtg.  &  Imvestment  Co. 
v.  Finlayson,  74  Fed.  671;  Sloan  V. 
Little,  3  Paige  (N.  Y.)  103. 

An  answer  wnich  sets  up  matters  of 
defense  which  deny  the  allegations  of 
the  bill  only  by  implication  is  insuf- 
ficient. Kelley  v.  Ryder,  18  R.  I.  455, 
28  Atl.  807. 

53.  Pierson  v.  Ryerson,  5  N.  J.  Eq. 
196;  King  v.  Ray,  11  Paige  (N.  Y.) 
235;  Utica  Ins.  Co.  v.  Lynch,  3  Paige 
(N.  Y.)  210;  Davis  v.  Mapes,  2  Paige 
(N.  Y.)    105. 

54.  Ala. — Prestridge  v.  Wallace,  155 
Ala.  540,  46  So.  970;  Grady  v.  Robin- 
son, 28  Ala.  289.  Mich.— Jones  v.  Wing, 
Harr.  301.  Mo. — Wilson  v.  Woodruff,  5 
Mo.  40,  31  Am.  Dec.  194.  N.  H.— Dins- 
moor  v.  Hazelton,  22  N.  H.  535.  N.  J. 
McMahon  v.  O'Donnell,  20  N.  J.  Eq. 
306;  Smith  V.  Loomis,  5  N.  J.  Eq.  60. 
N.  Y—  King  v.  Ray,  11  Paige  235; 
Sloan  v.  Little,  3  Paige  103;  Robinson 
V.  Woodgate,  3  Edw.  Ch.  422;  Manice  v. 


New  York  Dry  Dock  Co.,  3  Edw.  Ch. 
143;  Woods  v.  Morell,  1  Johns.  Ch.  103. 
R.  I.— Place  v.  Providence,  12  R.  I.   1. 

Where  the  bill  charged  a  sale  on 
credit  by  the  defendant  without  tak- 
ing security,  an  answer  admitting  a 
sale  on  credit  "but  not  without  taking 
security  therefor"  was  held  insuf- 
ficient and  defendant  was  required  to 
discover  all  the  particulars  concerning 
the  security.  Robinson  v.  Woodgate,  3 
Edw.    Ch.    (N.   Y.)    422. 

A  denial  of  a  contract  modo  et  forma 
should  show  in  what  form  it  exists,  if 
at  all.    Pusy  v.  Wright,  31  Pa.  387. 

A  denial  of  authority  upon  the  part 
of  an  alleged  agent  should  deny  both 
original  authority  to  do  the  act  and 
ratification  thereof.  Clark's  Exrs.  v. 
Van  Riemsdyk,  9  Cranch  (U.  S.)  153, 
3  L.  ed.  688. 

55.  U.  S. — Buerk  v.  Imhaeuser,  20 
Blatchf.  274,  10  Fed.  608;  Parsons  V. 
Cumming,  1  Woods  461,  18  Fed.  Cas. 
No.  10,775.  Ala.— Wingo  v.  Hardy,  94 
Ala.  184,  10  So.  659.  N.  J.— Halsey  v. 
Ball,  36  N.  J.  Eq.  161;  Quackenbush  v. 
Van  Riper,  1  N.  J.  Eq.  476.  N.  O. 
Cowles  v.  Carter,  39  N.  C.  105. 

56.  U.  S. — Adams  v.  Adams,  21  Wall. 
185,  22  L.  ed.  504;  Klenk  V.  Byrne,  143 
Fed.  1008;  Union  Mutual  Ins.  Co.  V. 
Commercial  Mutual  Marine  Ins.  Co.,  2 
Curt.  524,  24  Fed.  Cas  No.  14,372.  Fla. 
Gainer  v.  Russ,  20  Fla.  157.  Mich. 
Newlove  v.  Callaghan,  86  Mich.  301,  49 
N.  E.  214.  N.  H. — Tappan  v.  Evans, 
11  N.  H.  311.  N.  J. — Hoboken  Savings 
Bank  v.  Beckman,  33  N.  J.  Eq.  53; 
Sayre  V.  Fredericks,  16  N.  J.  Eq.  205. 
N.  Y. — Robinson  v.  Stewart,  10  N.  Y. 
189.  Tenn. — Nichol  v.  Davidson  County, 
3  Tenn.  Ch.  547. 

A  denial  of  usury  in  general  terms 
is  not  effectual,  where  the  specific  facts 
from  which  the  inference  of  usury  re- 
sults are  not  denied.  Manice  v.  New 
York  Dry  Dock  Co.,  3  Edw.  Ch.  (N.  Y.) 
143. 
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"further  or  otherwise"  than  as  so  qualified." 

4.  New  Matter.  —  a.  In  General.  —  A  defendant  may  answer  any 
new  or  affirmative  matter  which  avoids  or  discharges  the  matters  al- 
leged in  the  bill.58  The  answer  may  include  a  matter  which  might 
be  the  appropriate  subject  of  a  plea  in  bar,69  or  even  the  subject-mat- 
ter of  a  demurrer  or  plea  which  has  been  overruled.00  Thus,  a  de- 
fense of  the  statute  of  limitations  or  laches,81  or  of  the  want  of  neces- 
sary parties  to  the  suit  may  be  taken  advantage  of  by  answer.82 


67.  See  Lube  Eq.  PI.  §§  343,  344, 
and  the  following  cases:  Md. — Wil- 
son V.  Woodruff,  5  Mo.  40,  31  Am.  Dec. 
194.  Pa.— Pusey  v.  Wright,  31  Pa.  387. 
ML.  I. — Place  V.  Providence,  12  It.  1.  1. 
Bee  also  Childs  v.  Gnswold,  15  Iowa 
438. 

58.  U.  S.— Mound  City  Co.  v.  Cas- 
tlenian,  171  Fed.  520  (res  judicata) ; 
Pennsylvania  Co.  v.  Bay,  138  Fed.  206; 
Stokes  v.  Farnsworth,  99  Fed.  837; 
Bower  Barff  Rustless  Iron  Co.  v.  Wells 
Rustless  Iron  Co.,  43  Fed.  391;  Adams 
V.  Bridgewater  Iron  Co.,  6  Fed.  179.  la. 
Childs  v.  Griswold,  15  Iowa  438.  Pa. 
Rice  V.  Ruckle,  225  Pa.  231,  74  Atl.  28 

(want  of  -jurisdiction);  Brovver  v.  Kant- 
ner,  190  Pa.  182,  43  Atl.  7  (want  of 
jurisdiction). 

And  see  cases  cited  in  following 
notes: 

59.  See  U.  S.  Eq.  Rule  39,  and  the 
following  cases:  Ala. — Crawford  v.  Chil- 
dress, 1  Ala.  482.  Fla. — Hollingsworth 
p.  Handcock,  7  Fla.  338.  111.— Pierce  V. 
McClellan,  93  111.  245.  Tenn.— Mulloy 
V.  Paul,  2  Tenn.  Ch.  155;  Hume  v.  Com- 
mercial Bank,  1  Lea  220.  Vt.— Water- 
man v.  Buck,  63  Vt.  544,  22  Atl.  15. 
Va.— Donnell  V.  King,  7  Leigh  393. 
Eng. —  vVray  V.  Hutchinson,  2  Myl.  & 
K.  235,  39  Eng.  Reprint  934;  Norton  v. 
Turvill,  2  P.  WTms.  144,  24  Eng.  Re- 
print 674. 

But,  of  course,  an  answer  of  such 
matter  does  not  dispense  with  the  ne- 
cessity of  a  full  answer,  where  the 
chancery  rules  have  not  been  changed. 
Coster  v.  Murray,  7  Johns.  Ch.  (N.  Y.) 
167,  4  Cow.  620;  Mitf.  Ch.  PI.  (Jeremy 
ed.)  *309.  See  also  cases  in  note  20, 
supra,  under  II,  C.  1. 

Objection  to  the  jurisdiction  of  a 
United  States  circuit  court  may  be 
taken  in  the  answer  as  well  as  by 
plea.  Anderson  v.  Watts,  138  U.  S.  694, 
34  L.  ed.  1078,  11  Sup.  Ct.  449;  Nashua 
&  L.  R.  Corp.  v.  Boston  &  L.  R.  Corp., 
136  U.  S.  356,  34  L.  ed.  363,  10  Sup. 
Ct.  1004;  Reavis  v.  Reavis,  101  Fed.  19. 


60.  U.  S. — Rhode  Island  v.  Massa- 
chusetts, 14  Pet.  210,  10  L.  ed.  423; 
Victor  Talking  Machine  Co.  v.  Hoschke, 
169  Fed.  894;  Fuller  v.  Knapp,  24  Fed. 
100;  Stevens  v.  Kansas  Pac.  R.  Co.,  5 
Bill.  486,  23  Fed.  Cas.  No.  13,401;  Craw- 
ford V.  The  William  Penn,  3  Wash. 
C.  C.  484,  6  Fed.  Cas.  No.  3,373;  Burn- 
ley V.  Jeffersonville,  3  McLean  336,  4 
Fed.  Cas.  No.  2,181.  111.— Anderson  v. 
Olsen,  188  111.  502,  59  N.  E.  239;  Black 
v.  Miller,  173  111.  489,  50  N.  E.  1009. 
N.  Y. — Goodrich  v.  Pendleton,  4  Johns. 
Ch.  549.  Compare  Townsend  v.  Town- 
send,  2  Paige  413,  as  to  permission  of 
court.  Eng. — Earl  of  Suffolk  v.  Green, 
1  Atk.  450,  26  Eng.  Reprint  286;  Har- 
ris v.  Ingledew,  3  P.  Wms.  91,  24  Eng. 
Reprint  9S1. 

61.  U.  S—  Boone  v.  Chiles,  10  Pet. 
177,  9  L.  ed.  388;  Piatt  v.  Vattier,  9 
Pet.  405,  9  L.  ed.  173;  Elmendorf  V. 
Taylor,  10  Wheat.  168,  6  L.  ed.  289.  Ala. 
Maury  v.  Mason,  8  Port.  211.  111. — 
Pierce  v.  McClellan,  93  111.  245.  Mass. 
Snow  v.  Boston  Blank-jiook  Mfg.  Co., 
153  Mass.  456,  26  N.  E.  116.  Mich. 
Highstone  v.  Franks,  93  Mich.  52,  52 
N.  W.  1015.  N.  J. — Ruckman  v.  Decker, 
23  N.  J.  Eq.  283.  N.  Y—  Van  Hook  v. 
Whitlock,  7  Paige  373.  Va.— Shepherd 
v.  Larue,  6  Munf.  529.  Eng. — Green  v. 
Snead,  30  Beav.  231,  54  Eng.  Reprint 
877;  onolmondeley  v.  Clinton,  2  Jac. 
&  W.  1,  37  Eng.  Reprint  527;  Laeon  v. 
Briggs,  3  Atk.  105,  26  Eng.  Reprint  864; 
Prince  V.  Heynn,  1  Atk.  493,  26  Eng. 
Reprint  312;  Norton  v.  Turvill,  2  P. 
Wms.  144,  24  Eng.  Reprint  674. 

62.  U.  S.  Eq.  Rules  52,  53;  Carey 
v.  Brown,  92  U.  S.  171,  23  L.  ed.  469; 
Howth  v.  Owens,  29  Fed.  725;  United 
States  v.  Gillespie,  6  Fed.  803;  Shef- 
field &  B.  Coal,  Iron  &  R.  Co.  v.  New- 
man, 77  Fed.  787,  23  C.  C.  A.  459,  41 
U.  S.  App.  766;  Child  v.  Brace,  4  Paige 
(N.  Y.)  309;  Robinson  v.  Smith,  3  Paige 
(N.  Y.)  222,  24  Am.  Dec.  212.  See 
Chisholm  v.  Johnson,  106  Fed.  191,  that 
court  may  act  sua  sponte. 
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"Want  of  equity,  apparent  on  the  face  of  the  bill,  may  generally  be 
challenged  by  answer.63  It  would  not  seem  to  be  necessary  to  repeat 
in  the  answer  matters  appearing  on  the  face  of  the  bill  which  defeat 
plaintiff's  right  to  recovery.64  As  a  rule,  however,  a  defendant  can- 
not avail  himself  by  answer  of  matters  in  abatement  of  the  suit,',s 
or  objections  to  the  character  of  the  parties  or  matters  of  mere  form.08 
A  defendant  must  include  in  his  answer  all  new  or  affirmative  matters 
(that  is  all  matters  which  do  not  simply  tend  to  disprove  plaintiff's 
case)  upon  which  he  expects  to  rely,  for  he  cannot  have  relief  on  mat- 
ters shown  in  evidence  but  not  pleaded.67  This  rule  applies  to  in- 
fant defendants.68    And,  ordinarily,  the  court  will  limit  the  operation 


63.  Ark. — Meux  v.  Anthony,  11  Ark. 
411,  52  Am.  Dee.  274.  Ill—  Black  v. 
Miller,  173  111.  489,  50  N.  E.  1009;  Har- 
ley  v.  Chicago  Sanitary  District,  54  111. 
App.  337.  Md. — Hughes  v.  Jones,  2  MI. 
Ch.  178.  Mass. — Saltman  v.  Nesson,  201 
Mass.  534,  88  N.  E.  3.  S.  C— Miller  v. 
Furse,    Bailey    Eq.    187. 

Compare  Livingston  v.  Livingston,  4 
Johns.  Ch.  (N.  Y.)  287,  8  Am.  Dec.  562. ! 

As  to  waiver  of  objection  that  there 
is  an  adequate  remedy  at  law,  see  the 
title   " Jurisdiction. ' ' 

A  defendant  may  deny,  in  his  answer, 
those  facts  alleged  in  the  bill  to  give 
jurisdiction  to  a  court  of  equity.  Eeavis 
V.  Eeavis,  101  Fed.  19;  Fulton  Bank  v. 
New  York  &  S.  Canal  Co.,  4  Paige  (N. 
Y.)    127. 

An  objection  to  the  jurisdiction  taken 
by  denial  of  averments  in  the  bill,  is 
not  a  waiver  of  other  defenses  set  up 
in  the  answer.  Eeavis  v.  Eeavis,  101 
Fed.   19. 

That  the  objection  that  the  legal 
remedy  is  adequate  cannot  be  raised 
for  the  first  time  at  the  hearing,  see 
Black  v.  Miller,  173  111.  489,  50  N.  E. 
1009.  Contra,  Arnold  v.  Middletown,  39 
Conn.   401. 

That  it  can  be  taken  by  demurrer 
only,  see  Bower  v.  Bower  (N.  J.  Eq.), 
69  Atl.  1077;  Livingston  v.  Livingston, 
4  Johns.  Ch.  (N.  Y.)  287,  8  Am.  Dec. 
562. 

See  the  title  "Jurisdiction." 

64.  U.  S. — Kerr  v.  Moon,  9  Wheat. 
565,  6  L.  ed.  161.  111.— Evans  v.  Woods- 
worth,  213  111.  404,  72  N.  E.  10S2.  Ky. 
Fowler  tf.  Lewis,  3  A.  K.  Marsh.  443. 
Md.— Tartar  v.  Gibbs,  24  Md.  323.  N.  Y. 
Child  v.  Brace,  4  Paige  309.  Va  —  Young 
v.  McClung,   9   Gratt.   336. 

See  the  titles  "Demurrer,"  "Juris- 
diction. ' ' 

65.  Pierce  v.  Feagans,  39  Fed.  587, 


lis    pendens.     See    the    title    "Plea    in 
Equity. ' ' 

Contra  Connell  v.  Ferguson,  5  Coldw. 
(Tenn.)    401,   lis   pendens. 

66.  Finilay  v.  Hinde,  1  Pet.  (U.  S.) 
241,  7  L.  ed.  128;  Fischer  v.  O'Shaugh- 
nessey,  Fed.  92.  Crosse  V.  Bedingfield, 
12  Sim.  &  St.  35,  59  Eng.  Eeprint  1043; 
Hook  v.  Dorman,  1  Sim.  &  St.  227,  57 
Eng.  Eeprint  92.  See  the  title  "Plea 
in  Equity." 

67.  U.  S. — Pennsylvania  Co.  v.  Cole, 
132  Fed.  668  (estoppel);  Eejall  v. 
Greenhood,  60  Fed.  784;  Bower  Barff 
Eustless  Iron  Co.  v.  Wells  Eustless 
Iron  Co.,  43  Fed.  391;  Watson  v.  Smith, 
7  Fed.  350  (license  to  use  patent) ; 
Sperry  v.  Erie  E.  Co.,  6  Blatchf.  425, 
22  Fed.  Cas.  No.  13,237;  Black  v. 
Thorne,  10  Blatchf.  66,  3  Fed.  Cas.  No. 
1,465. 

Compare  Memphis  Keelev  Inst.  v.  Les- 
lie E.  Keeley  Co.,  155  Fed.  964,  84  C. 
C.  A.  112,  16  L.  E.  A.  (N.  S.)  921,  as  to 
fraudulent  representations  to  public. 
Ark. — Byers  V.  Fowler,  12  Ark.  218,  54 
Am.  Dec.  271.  In. — Harris  V.  Cornell, 
80  111.  54.  Mich. — Amberg  v.  Nachtway, 
92  111.  App.  608;  Van  Dyke  V.  Davis,  2 
Mich.  144.  Miss. — Bacon  v.  "Ventress, 
32    Miss.    158.  N.    H. — Moors    v.    Moors, 

17  N.  H.  481.  N.  J.— Mead  v.  Coombs, 
26  N.  J.  Eq.   173;   Burnham  v.  Dalling, 

18  N.  J.  Eq.  132;  Moores  v.  Moores,  16 
N.  J.  Eq.  275;  Brantingham  v.  Brant- 
mgham,  12  N.  J.  Eq.  160.  S.  C— Cum- 
mings  v.  Coleman,  7  Eieh.  Eq.  509,  62 
Am.  Dee.  402.  Vt. — Warren  v.  Warren, 
30  Vt.  530.  Va. — Borer  Iron  Co.  c. 
Trout,  83  Va.  397,  2  S.  E.  713,  5  Am. 
St.  Eep.  285.  Eng. — rmllips  v.  Phillips, 
3  Giff.  Ch.  200,  66  Eng.  Eeprint  328; 
Harrison  v.  Borwell,  10  Sim.  380,  59 
Eng.  Eeprint  662;  Stanley  v.  Bobinson, 
1  Euss.  &  M.  527,  39  Eng.  Eeprint  203. 

68.     Lane  v.  Hardwicke,  9  Beav.  148, 
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of  facts  pleaded  to  the  point  or  defense  to  which  they  were  pleaded. a* 

b.  Matters  Arising  Since  Filing  of  Bill.  —  Material  matters  of  de- 
fense occurring  since  the  filing  of  the  bill  should  be  set  up  in  the 
answer,70  but  such  matters  occurring  since  the  filing  of  the  answer 
are  more  appropriately  presented  by  a  cross-bill.T1 

c.  Affirmative  Relief.  —  Except  where  the  practice  has  been 
changed  by  statute  or  court  rules,72  matters  which  may  entitle  the 
plaintiff  to  affirmative  relief  should  be  presented  by  cross-bill  and  not 
by  answer.73  But  where  such  matters  have  been  set  up  in  the  answer 
and  heard  without  objection  to  the  form  of  the  proceeding,  the  court 
*may  treat  the  answer  as  a  cross-bill  for  the  purpose  of  granting  the 
relief  sought  thereby.74 

5.  Impertinence  and  Scandal.  —  The  answer  should  not  contain 
statements,  charges  or  interrogatories  which  are  scandalous,75  or  im- 


50  Eng.  Reprint  300;  Holden  v.  Hearn, 
1  Beav.  4-45,  48  Eng.  Reprint  1012. 

69.  U.  S. — French  v.  Shoemaker,  14 
Wall.  314,  20  L.  ed.  852.  N.  J.— Ban- 
nister v.  Miller,  54  N.  J.  Eq.  121,  32 
Atl.  1066.  Eng. — Bennett  v.  Neale, 
Wightw.   324. 

70.  Ark. — Ferguson  v.  Collins,  8  Ark. 
241.  N.  J.— Raelbel  v.  Goebbel,  6  Atl. 
21,  and  not  cross-bill,  ordinarily. 
N.  Y  —  Holden  v.  Gilbert.  7  Paige  208; 
Lyon  v.  Brooks,  2  Edw.  Ch.  110.  Eng. 
Turner  v.  Robinson,  1  Sim.  &  St.  3,  57 
Eng.  Reprint  2;  Earl  of  Leicester  V. 
Perry,  1  Bro.  Ch.  305,  28  Eng.  Reprint 
1148. 

71.  Banque  Franco-Egyptienne  V. 
Brown,  24  Fed.  106;  Taylor  v.  Titus,  2 
Edw.  Ch.  (N.  Y.)  135.  Compare  Alder- 
man v.  Potter,  6  Paige  (N.  Y.)  658,  in 
further  answer. 

See  the  title  "Cross-Bill." 

72.  Mich. — Cooley  v.  Harris,  92 
Mich.  135,  52  N.  W.  997;  McGuire  v. 
Van  Buren  County  Circuit  Judge,  69 
Mich.  593,  37  N.  W.  568.  Miss.— Weeks 
V.  Thrasher,  52  Miss.  142.  Tenn. — Nichol 
V.  Nichol,  4  Baxt.  145;  Odom  v.  Owen,  2 
Baxt.  446.  W.  Va. — McMullen  v.  Eagan, 
21  W.  Va.  234;  Middleton  v.  Selby,  19 
W.  Va.  167;  Moore  v.  Wheeler,  10  W. 
Va.  35. 

So  in  patent  cases.  American  Clay 
Bird  Co.  v.  Ligowski  Clay  Pigeon  Co., 
31  Fed.  466;  Lockwood  v.  Cleaveland,  6 
Fed.   721. 

73.  U.  S. — Ford  v.  Douglas,  5  How. 
143,  12  L.  ed.  89;  Hill  v.  Ryan  Grocery 
Co.,  78  Fed.  21,  23  C.  C.  A.  624,  41 
U.  S.  App.  714;  Whittemore  v.  Patten, 
84  Fed.  51;  Commonwealth  Title  In- 
surance &  Trust  Co.  v.  Cummings,  83 
Fed.   767;    Armstrong   v.   Chemical   Na- 


tional Bank,  37  Fed.  466;  Chapin  v. 
Walker,  2  McCrary  175,  6  Fed.  794; 
Lockwood  v.  Cleavland,  6  Fed.  721; 
Morgan  v.  Tipton,  3  McLean  339,  17 
Fed.  Cas.  No.  9,809;  Hubbard  v.  Tur- 
ner, 2  McLean  519,  12  Fed.  Cas.  No. 
6,S19;  Chapman  v.  Portland  School  Dis- 
trict, Deady  108,  5  Fed.  Cas.  No.  2,607. 
Ala. — Goodwin  v.  McGehee,  15  Ala.  232. 
Ark.— Ringo  v.  Woodruff,  43  Ark.  469. 
Fla  —  Wooten  v.  Bellinger,  17  Fla.  289. 
111.— White  v.  White,  103  111.  438. 
Norman  v.  Hudleston,  64  111.  11.  Ky. 
Wickliffe  v.  Clay,  1  Dana  589.  Mass. 
Andrews  v.  Gilman,  122  Mass.  471. 
Mich. — Andrews  v.  Kibbee,  12  Mich.  94, 
83  Am.  Dec.  766.  N.  J. — Aspinwall  v.  As- 
pinwall,  49  N.  J.  Eq.  302,  24  Atl.  926; 
Van  Syckel  v.  Dalrymple,  32  N.  J.  Eq. 
233,  826;  Miller  v.  Gregory,  16  N.  J. 
Eq.  274.  N.  C. — Weisman  v.  Smith,  59 
N.  C.  124.  Tenn. — Hagar  v.  Wilson 
(Tenn.  Ch.),  46  S.  W.  1033;  Meek  v. 
McCormick  (Tenn.  Ch.),  42  S.  W.  458; 
Mrzena  v.  Brucker,  3  Tenn.  Ch.  161. 
Vt.— Killam  v.  Jenkins,  25  Vt.  643.  Va. 
Scott  v.  Rowland,  82  Va.  484. 

But  the  same  facts  may  be  answered 
as  equitable  defense.  111. — Fitzpatrick 
v.  Beatty,  6  111.  454.  Ky.— Hume  v. 
.Long,  6  T.  B.  Mon.  116.  Mass. — Rau 
v.  Von  Zedlitz,  132  Mass.  164. 

74.  Coburn  v.  Cedar  v  alley  Land 
&  Cattle  Co.,  138  U.  S.  196,  11  Sup.  Ct. 
258,  34  L.  ed.  ->S6;  Moran  t;.  Hagerman, 
64  Fed.  4"99,  12  C.  C.  A.  239,  29  U.  S. 
App.  71;  Book  V.  Justice  Min.  Co.,  58 
Fed.  827;  Passumpsic  Savings  Bank  v. 
First  National  Bank,  53  Vt.  82  (by 
consent). 

75.  111. — McConnell  v.  Holobush,  11 
111.  61.  Me. — Langdon  v.  Pickering,  19 
Me.    214.    N.    Y. — Norton    v.    Woods,    5 
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pertinent.76  A  matter  is  not  impertinent  which  is  material  to  defend- 
ant's case  or  which  might  affect  the  matter  of  costs,  or  which,  it  is 
said,  is  fairly  called  for  by  allegations  or  interrogatories  in  the  bill.77 
No  matter  is  scandalous  which  is  pertinent.78 


Paige  269;  Sommers  v.  Torrey,  5  Paige 
54,  28  Am.  Dec.  411.  Tenn. — Johnson  v. 
Tucker,  2  Tenn.  Ch.  244.  Eng. — Smith 
v.  Keynolds,  Mosely  69,  25  Eng.  Ee- 
print  276;  Peck  v.  Peck,  Mosely  45,  25 
Eng.  Eeprint  261;  Eeichel  v.  McGrath, 
L.  E.  14  App.  Cas.  665;  Corbett  v.  Tot- 
tenham, 1  Ball.  &  B.  59. 

76.     U.  S. — Hamlin  v.  Continental  Tr. 
Co.,   78   Fed.    664,   24   C.   C.   A.   271,   47 
U.  S.  App.  422,  36  L.  E.  A.  826;  Greene 
V.   Aurora    Co.,    158    Fed.    909;    Blanton 
v.  Chalmers,  158  Fed.  907;  Pennsylvania 
Co.   v.    Bay,    138    Fed.    206;    Barrett   v. 
Twin    City    Power    Co.,    Ill    Fed.    45; 
Stokes     v.    Farnsworth,     99     Fed.    838; 
Whittemore     v.    Patten,    81     Fed.     827; 
Florida   Mtg.    &    Invest.    Co.   v.   Finlay- 
Bon,   74  Fed.   671;   Field   v.   Hastings   & 
B.  Co.,  65  Fed.  279;  Armstrong  v.  Chem- 
ical   Nat.    Bank,    37    Fed.    466    (repeti- 
tions);   Wood    v.    Mann,    1    Sumn.    578, 
30   Fed.   Cas.   No.  17,952    (exception   to 
jurisdiction) ;     Langaon    v.    Goddard,   3 
Story  13,  14  Fed.  Cas.  No.  8,061;  Chap- 
man v.  Portland  School  District,  Deady 
108,  5  Fed.  Cas.  No.  2,607   (prayer  for 
affirmative      relief).        Fla.  —  Hunt      v. 
Turner,   54   Fla.    654,   45    So.    509.      Ga. 
Perkins    v.    Morgan,    107    Ga.    835,    33 
S.  E.   705;   Eoyston  v.  Eoyston,  29   Ga. 
82.      Ill— McConnell    V.    Holobush,    11 
111.   61;    Highway   Com'rs  v.  Deboe,  43 
111.  App.  25.     Ind. — Conwell  v.  Claypool, 
8    Blackf.    124;    Barbee     v.     Inman,     5 
Blackf.    439.      Me. — Spaulding    v.    Far- 
well,  65  Me.   319.      N.    J.— Eedrow    v. 
Sparks  (N.  J.  Eq.),  72  Atl.  442;   Cram- 
mer v.  Atlantic  City  Gas  &  Water  Co., 
39  N.  J.  Eq.  76;  Camden  &  A.  E.  Co.  V. 
Stewart,  19  N.  J.  Eq.  343.    N.  Y.— Nor- 
ton  v.  Woods,  5  Paige  260   (where  in- 
separably     connected     with      pertinent 
matter) ;  Hood  v.  Inman,  4  Johns.  Ch.  437 
(deeds);  Woods  v.  Morrell,  1  Johns.  Ch. 
103;  Jones  v.  Eoberts,  4  Edw.  Ch.  611; 
Lawrence  v.  Lawrence,  4  Edw.  Ch.  357 
(repetitions);    Jolly   v.    Carter,   2    Edw. 
Ch.    209     (inventory).      Tenn. — Mrzena 
V.   Brucker,   3   Tenn.   Ch.   161;    Johnson 
v.  Tucker,  2  Tenn.  Ch.   244    (prior  pro- 
ceedings); Saltmarsh  P.  Hockett,  1  Lea 
215.    W.  Va.— Eust  v.  Eust,  17  W.  Va. 
901.     Eng. — Parker  v.  Fairlie,  1  Sim.  & 
fit.  295,  57  Eng.  Eeprint  120;  Beaumont 
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p.  Beaumont,  5  Madd.  51,  56  Eng.  Ee- 
print 814;  Marshall  v.  Mellersh,  6  Beav. 
558,  49  Eng.  Eeprint  941  (unnecessary 
prolixity);  Wagstaff  v.  Bryan,  1  Euss. 
&  M.  28,  39  Eng.  Eeprint  11;  Norway 
v.  Eowe,  1  Meriv.  347,  35  Eng.  Eeprint 
702;  Alsager  v.  Johnson,  4  Ves.  217,  31 
Eng.  Eeprint  112. 

An  allegation  that  suit  was  brought 
in  a  distant  state  to  harass  defendant 
has  been  held  impertinent.  Whittemore 
v.  Patten,  84  Fed.  51. 

Where  a  rule  of  court  directs  that  the 
formal  parts  of  an  answer  be  omitted, 
they  may  be  expunged  as  impertinence. 
Crammer  v.  Atlantic  City  G.  &  W.  Co., 
39  N.  J.  Eq.  76. 

77.  U.  S—  Barrett  V.  Twin  City 
Power  Co.,  Ill  Fed.  45;  Mercantile 
Trust  Co.  v.  Missouri,  K.  &  T.  E.  Co., 
84  Fed.  379;  Comstock  v.  Herron,  45 
Fed.  660;  Wood  v.  Mann,  1  Sumn.  578, 
30  Fed.  Cas.  No.  17,952;  Lownsdale  v. 
Portland,  Deady  1,  15  Fed.  Cas.  No. 
8,578.  Fla. — Bush  V.  Adams,  22  Fla. 
177.  Md. — Price  V.  Tyson,  3  Bland 
392.  N.  H. — Tucker  v.  Cheshire  E.  Co., 
21  N.  H.  29.  N.  J. — Haberman  v. 
Kaufer,  60  N.  J.  Eq.  271,  47  Atl.  48; 
Leslie  v.  Leslie,  50  N.  J.  Eq.  155,  24 
Atl.  1029.  N.  Y  —  Tower  v.  White,  10 
Paige  395;  Van  Eansselaer  v.  Brice,  4 
Paige  174;  Woods  v.  Morrell,  1  Johns. 
Ch.  103  (answers  to  impertinent  inter- 
rogatories); Smith  v.  Crocheron,  2  Edw. 
Ch.  501;  Jolly  V.  Carter,  2  Edw.  Ch. 
209;  Monroy  t>.  Monroy,  1  Elw.  Ch. 
382;  Scudder  V.  Bogert,  1  Edw.  Ch.  372 
(where  books  of  account  and  volumin- 
ous schedule  called  for  by  bill,  but 
otherwise  generally);  Desplaces  v. 
Goris,  1  Edw.  Ch.  350.  Eng.— Langley 
V.  Fisher,  10  Sim.  345,  59  Eng.  Eeprint 
647;  Bally  V.  Williams,  1  Mc'Clell.  &  Y. 
334. 

78.  U.  S—  McNulty  v.  Wiesen,  130 
Fed.  1012;  Independent  Baking  Powder 
Co.  v.  Boorman,  130  Fed.  726;  Mercan- 
tile Trust  Co.  v.  Missouri,  K.  &  T.  E. 
Co.,  84  Fed.  379.  See  also  Miller  v. 
Buchanan,  5  Fed.  366.  N.  J.— Hutchin- 
son v.  Van  Voorhis,  54  N.  J.  Eq.  439, 
35  Atl.  371.  N.  Y. — Mclntyre  v.  Union 
College,  6  Paige  239;  Wools  v.  Mor- 
rell, 1  Johns.  Ch.  103;  Jolly  v.  Carter, 
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6.  Matters  Judicially  Noticed.  —  It  is  said  to  be  proper,  though  not 
necessary,  to  plead  matters  of  law,78  and  facts  of  which  the  court  would 
take  judicial  cognizance.80 

7.  Statute  of  Frauds.  —  In  most  jurisdictions,  the  statute  of 
frauds  need  not  be  pleaded,  but  may  be  availed  of  by  timely  objec- 
tions to  the  introduction  of  evidence.81 

8.  Different  Defenses.  —  A  defendant  may  include  in  his  answer 
as  many  defenses  or  matters  of  defense  as  he  may  have.82  But  mat- 
ters so  pleaded  must  not  be  inconsistent  with  other  allegations  or  de- 
nials of  the  answer,83  or  with  a  cross-bill  filed  by  the  defendant  as  a 


2  Edw.  Ch.  209.  N.  C—  Henry  v.  Hen- 
ry, 62  N.  C.  334,  98  Am.  Dec.  87.  Eng. 
Peck  v.  Peck,  Mosely  45,  25  Eng.  Re- 
print 261;  Fisher  v.  Owen,  L.  R.  8  Ch. 
D.  645. 

79.  Farmers'  Loan  &  Trust  Co.  v. 
Northern  Pac.  R.  Co.,  76  Fed.  15;  Wells 
V.  Oregon  Ry.  &  Navigation  Co.,  8 
Sawy.  600,  15  Fed.  561;  Chapman  t. 
School  District,  Deady  108,  5  Fed.  Cas. 
No.  2,607.  Compare  Florida  Mtg.  & 
Invest.  Co.  V.  Finlayson,  74  Fed.  671. 

80.  Mound  City  v.  Castleman,  171 
Fed.  520;  Wells  V.  Oregon  Ry.  &  Navi- 
gation Co.,  8  Sawy.  600,  15  Fed.  561. 

81.  Harris  V.  Knickerbacker,  5 
Wend.  (N.  Y.)  638;  Ontario  Bank  v. 
Root,  3   Paige   (N.  Y.)   478. 

The  admission  of  the  existence  of  a 
contract  which  is  within  the  statute  of 
frauds,  without  an  allegation  that  it  is 
not  in  writing,  waives  the  objection  of 
the  statute.  Ky. — Brewer  v.  Peed,  7 
J.  J.  Marsh.  230.  Md.— Small  v.  Ow- 
ings,  1  Md.  Ch.  363.  N.  Y.— Vaupell 
v.  Woodward,  2  Sandf.  Ch.  143. 

See  the  title   "Frauds,  Statute  of." 

82.  U.  S. — Von  Schroeder  v.  Brittan, 
98  Fed.  160;  Holton  v.  Guinn,  65  Fed. 
450  (in  bar) ;  Graham  v.  Mason,  4 
Cliff.  88,  10  Fed.  Cas.  No.  5,671.  111. 
Scanlon  V.  Scanlon,  134  111.  630,  25 
N.  E.  652;  Stone  v.  Moore,  26  Til.  165. 
Ky.— Sharp  v.  Carlile,  5  Dana  487.  N.  Y. 
Hopper  v.  Hopper,  11  Paige  46.  Eng. 
Atkyns  v.  Lord  Willoughby  De  Brooke, 
2  Anstr.  397;  Atkins  v.  Hatton,  2  Anstr. 
386. 

83.  U.  S  —  Klenk  v.  Byrne,  143  Fed. 
1010;  Von  Schroeder  v.  Brittain,  98 
Fed.  169;  Comstock  v.  Herron,  4"5  Fed. 
660;  Oregonian  R.  Co.  v.  Oregon  R.  & 
Navigation  Co.,  27  Fed.  2  77;  Ozark 
Land  Co.  v.  Leonard,  24  Fed.  660;  Na- 
tional Mfg.  Co.  v.  Meyers,  7  Fed.  355 
(denial  of  validity  of  patent  and  license 
to  use  same).     111. — Stone  v.  Moore,  26 


111.  165.  Compare  Scanlan  v.  Scanlan, 
134  111.  630,  25  N.  E.  652  (as  to  fail- 
ure to  object  before  decree).  Ind. 
Driver  v.  Driver,  6  Ind.  286.  Mich. 
Child  v.  Emerson,  99  Mich.  38,  57  N. 
W.  1042.  N.  J.— Gilbert  v.  Galpin,  11 
N.  J.  Eq.  445.  N.  Y.— Hopper  v.  Hop- 
per, 11  Paige  46,  denial  of  allegations 
of  bill  and  affirmative  matter.  N.  C. 
Green  v.  Burt,  37  N.  C.  545.  S.  C— Kin- 
loch  v.  Meyer,  Speers  Eq.  427.  Eng. 
Carte  v.  Ball,  3  Atk.  496,  26  Eng.  Re- 
print 1086  (denial  of  title  and  allega- 
tion of  waiver);  Leech  v.  Bailey,  6 
Price  504;  Ellis  v.  Saul,  1  Anstr.  332. 
Compare  Jenkinson  v.  Royston,  5  Price 
496,  as  to  treating  trifling  matters  as 
surplusage. 

"An  objection  cannot  be  considered 
as  real  or  substantial,  but,  rather,  tech- 
nical and  overcritical,  that  finds  an 
inconsistency  in  a  denial  of  the  re- 
spondent that  she  is  the  owner  or  in 
the  possession  of  a  certain  building,  and 
an  allegation  qualifying  that  denial  by 
setting  forth  the  facts  showing  a  re- 
versionary interest  in  the  lot  and  build- 
ing thereon,  such  reversion  being  ex- 
pectant upon  the  termination  of  a 
lease  for  a  term  of  years.  Nor  can 
exceptions  to  an  answer  be  considered 
substantial  based  upon  the  complaint 
that  the  answer  is  argumentative  and 
uncertain  in  this:  that  the  respondent 
has  set  up  the  several  provisions  of  the 
statute  of  limitations  which  she  deems 
applicable  to  her  defense.  These  and 
*he  other  allegations  excepted  to  are  but 
allegations  setting  forth  the  different 
aspects  of  her  defense, — a  method  of 
pleading  allowable  in  bills,  and  certain- 
ly permissible  in  an  answer."  Von 
Schroeder  V.  Brittan,  93  Fed.  169. 

A  matter  pleaded  in  avoidance  of 
some  matter  alleged  in  the  bill  may 
be  consistent,  in  fart,  with  a  denial 
of    the    latter    matter.       Holbrook     v. 
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party  cannot  assume  inconsistent  positions  in  the  same  litigation.84 
E.  Certainty  in  Pleading.  —  1.  In  General.  —  It  is  said  that  less 
certainty  is  required  in  the  allegations  of  an  answer  than  in  the  alle- 
gations of  a  bill.85  Undoubtedly  less  certainty  is  generally  required  in 
stating  a  matter  in  an  answer  than  is  required  in  pleading  it  by  way 
of  plea.88  It  would  seem,  however,  that  where  an  answer  amounts  to 
a  plea,  it  should  be  characterized  by  the  same  certainty.87  Thus,  an 
answer  setting  up  a  bona  fide  purchase  for  value  should  allege  payment 
of  the  consideration,88  and  deny  notice  prior  thereto  even  though  it  is 
not  charged  in  the  bill.89  No  particular  forms  of  words  are  required.90 
Nevertheless,  the  allegations  of  an  answer  should  be  so  reasonably  spe- 
cific and  certain  as  to  inform  the  plaintiff  of  the  nature  of  any  de- 
fense sought  to  be  interposed.91  The  allegations  of  the  bill  should 
be  answered  not  literally,  but  fully,  fairly  and  explicitly  as  to  their 


Worcester  Bank,  2  Curt.  244,  12  Fed. 
Cas.  No.  6,  597  (as  that  a  deed  was 
delivered  and  antedated  alter  the  date 
it  was  admitted  to  bear);  Brown  v. 
Balen,  33  N.  J.  Eq.  469  (as  that  a 
deed,  whose  execution  date,  purport  and 
effect  was  admitted,  was  given  merely 
as  security  for  a  debt). 

A  wrong  general  conclusion  from 
facts  stated,  will  not  deprive  the  de- 
fendant of  the  benefit  of  his  answer. 
People  v.  Pittsburg,  Ft.  W.  &  C.  R.  Co., 
244  111.  166,  91  N.  E.  48;  Woodville  v. 
Reed,  26  Md.  179. 

See  the  title  "Patents"  for  defenses 
peculiar   to    patent    cases. 

84.  Savings  Trust  Co.  v.  Bear  Valley 
Irrigation  Co.,  112  Fed.  693. 

85.  See  Danl.  Ch.  Pr.  (6  Am.  ed.) 
714,  and  the  following  cases:  111. 
Jenkins  v.  Greenbaum,  95  111.  11.  N.  J. 
King  v.  King,  9  N.  J.  Eq.  44.  S.  C— 
Cummings  v.  Coleman,  7  Rich.  Eq.  509. 

Compare  McGuire  v.  Circuit  Judge, 
69  Mich.  593,  37  N.  W.  568,  as  to  facts 
pleaded  for  affirmative  relief. 

86.  Maury  v.  Mason,  8  Port.  (Ala.) 
211.     See  the  title  "Plea  in  Equity." 

87.  Marvin  v.  Hampton,  18  Fla.  131; 
Connell  v.  Furgason,  5  Coldw.  (Tenn.) 
401  (another  suit  pending).  Contra, 
Servis  v.  Beatty,  32  Miss.  52. 

88.  Minn. — Minor  v.  Willoughby,  3 
Minn.  154.  N.  Y. — Tompkins  v.  An- 
thon,  4  Sandf.  Ch.  97;  Grimstone  v.  Car- 
ter, 3  Paige  421,  24  Am.  Dec.  230. 
Tenn. — Pillow  v.  Shannon,  3  Yerg.  508. 

And  see  cases  in  following  note. 

89.  Ala.— Ledbetter  v.  Walker,  31 
Ala.  175.  Ark.— Miller  v.  Fraley,  21 
Ark.  22;  Byers  v.  Fowler,  12  Ark.  218, 


54  Am.  Dec.  271.  N.  Y—  Balcom  v. 
New  York  Life  Ins.  Co.,  11  Paige  454; 
Gallatian  v.  Cunningham,  8  Cow.  361; 
Harris  v.  Ely,  7  Paige  421;  Manhattan 
Co.  v.  Evertson,  6  Paige  457;  Cuyler  v. 
Bogert,  3  Paige  186;  Woodruff  v.  Cook, 
2  Edw.  Ch.  259;  Denning  v.  Smith,  3 
Johns.  Ch.  332;  Murray  v.  Ballon,  1 
Johns.  Ch.  566.  S.  O. — Cummings  V. 
Coleman,  7  Rich.  Eq.  509,  62  Am.  Dec. 
402.  Tenn.— High  v.  Batte,  10  Yerg. 
186;  Rhea  v.  Allison,  3  Head.  176.  Va. 
Rorer  Iron  Co.  V.  Trout,  83  Va.  397, 
2  S.  E.  713,  5  Am.  St.  Rep.  285;  Tomp- 
kins v.  Mitchell,  2  Rand.  428. 

See  also  Boone  v.  Chiles,  10  Pet. 
(U.  S.)  177,  9  L.  ed.  388,  at  least  where 
notice  is  specially  charged.  Contra 
Servis  V.  Batty,  32  Miss.  52. 

And  compare  King  v.  McVicker,  3 
Sandf.  Ch.  (N.  Y.)  192,  as  to  notice  of 
subsequent  interests. 

90.  Ark. — Ragsdale  V.  Stuart,  8  Ark. 
268.  Fla. — Orman  v.  Barnard,  5  Fla. 
528.  N.  Y.— -  King  v.  Ray,  11  Paige  235; 
Utica  Insurance  Co.  v.  Lynch,  3  Paige 
210.  W.  Va.— Kelley  v.  Lewis,  4  W. 
Va.   456. 

A  denial  which  is  apparently  evasive 
when  considered  alone  may  be  sufficient- 
ly certain  when  considered  in  connec- 
tion with  other  parts  of  the  answer. 
Newavgo  County  Mfg.  Co.  v.  Stevens, 
79  Mich.  398,  44  N.  W.  852;  McMahon 
v.  O'Donnell,  20  N.  J.  Eq.  306. 

91.  Deere  &  Webber  Co.  V:  Dowagiac 
Mfg.  Co.,  153  Fed.  177,  82  C.  C.  A. 
351;  Klenk  v.  Bvrne,  143  Fed.  1008; 
Van  Schroeder  v.  Brittan,  98  Fed.  169; 
Moores  v.  Moores,  16  N.  J.  Eq.  275. 
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substance.92  Each  statement  or  charge  of  the  bill  must  be  separately 
and  specifically  answered.83  Facts  should  be  stated  and  not  mere  legal 
conclusions.04  They  should  lie  stated  directly  and  not  left  to  mere 
inference  or  argument. 9r'  To  the  extent  to  which  the  bill  calls  for  dis- 
covery, it  may  be  necessary  to  state  evidentiary  facts.00  But,  where 
an  ultimate  fact  alleged  in  the  bill  is  expressly  admitted,  the  defendant 
need  not  answer  specifically  evidentiary  facts  charged  for  the  sole  pur- 


92.  Md.— Hogthorp  t>.  Hook,  1  Gill 
&  J.  270.  N.  J.— Brown  v.  Fuller,  13 
N.  J.  Eq.  271.     N.  Y.— Smith  v.  Lasher, 

5  Johns.  Ch.  247;  Morris  v.  Barker,  3 
Johns.  Ch.  297;  Woods  v.  Morrell,  1 
Johns.  Ch.  103;  Methodist  Episcopal 
Church  v.  Jacques,  1  Johns.  Ch.  65; 
King  v.  Ray,  11  Paige  235;  Robinson 
v.  Woodgate,  3  Edw.  Ch.  422.  N.  C 
Thompson  v.  Mills,  39  N.  C.  390.  Term. 
High  v.  Batte,  10  Yerg.  186.  Eng. 
Tipping  v.  Clarke,  2  Hare  383,  67  Eng. 
Reprint  157;  Farquharson  v.  Balfour, 
Turn.  &  R.  184,  37  Eng.  Reprint  1067; 
Mountford  v.  Taylor,  6  Ves.  Jr.  788,  31 
Eng.  Reprint  1309;  Smith  v.  Northum- 
berland, 1  Cox  363,  29  Eng.  Reprint 
1204;  Bally  v.  Kenrick,  13  Price  291. 

And  it  is  generally  sufficient  to  an- 
swer the  substance  of  the  allegation 
or  interrogatory.  Bally  V.  Kenrick,  13 
Price  291. 

As  to  attaching  and  referring  to 
schedules,  see,  Lowe  v.  Williams,  2  Sim. 

6  St.  574,  57  Eng.  Reprint  465;  Parker 
v.  Fairlie,  Turn  &  R.  362,  37  Eng.  Re- 
print 1140;  Norway  v.  Rowe,  1  Mer. 
347,  35  Eng.  Reprint  702. 

93.  U.  S. — Caldwell  v.  Carrington's 
Heirs,  9  Pet.  86,  9  L.  ed.  60;  Holton  v. 
Guinn,  65  Fed.  450;  Wood  v.  Mann,  1 
Sumn.  506,  30  Fed.  Cas.  No.  17,951. 
Ala.— Grady  V.  Robinson,  28  Ala.  289. 
Ga.—  Miller  v.  Saunders,  17  Ga.  92.  Me. 
Reed  v.  Cross,  14  Me.  259.  Miss. — Mead 
v.  Day,  54  Miss.  58;  Gray  v.  Regan,  23 
Miss.  304.  Mo. — Gamble  v.  Johnson,  9 
Mo.  605.  N.  J. — Pierson  v.  Ryerson,  5 
N.  J.  Eq.  196;  Smith  v.  Loomis,  5  N.  J. 
Eq.  60.  N.  Y—  Pettit  v.  Candler,  3 
Wend.  618;  Sloan  v.  Little,  3  Paige  103; 
Woods  v.  Morell,  1  Johns.  Ch.  103:  Me- 
chanics' Bank  v.  Levy,  1  Edw.  Ch.  316. 
N.  C— Thompson  v.  Mills,  39  N.  C. 
390.  R.  I. — Place  v.  Providence,  12 
R.  I.  1.  Eng. — Wharton  v.  Wharton,  1 
Sim.  &  St.  235,  57  Eng.  Reprint  95; 
Mountford  v.  Taylor.  6  Ves.  Jr.  788, 
31  Eng.  Reprint  1309;  Prout  v.  Under- 
wood,^ Cox  135,  30  Eng.  Reprint  63; 
Hepburn  v.  Durant,  1  Bro.  Ch.  503,  28 


Eng.    Reprint    1262    (not    by    reference 
to  general  schedule). 
See  also,  supra,  II,  D,  3. 

94.  U.  S. — Union  Mutual  Ins.  Co.  v. 
Commercial  Mutual  Marine  Ins.  Co.,  2 
Curt.  524,  24  Fed.  Cas.  No.  14,372. 
Ala — Andrews  v.  Jones,  10  Ala.  400. 
111.— Mosier  v.  Norton,  83  111.  519 
(usury);  Eidman  v.  Bowman,  58  111. 
444,  11  Am.  Rep.  90  (ratification). 
Md.— McKim  V.  Mason,  2  Md.  Ch.  510. 
Mich. — Pavne  V.  Atterbury,  Harr.  414. 
IS.  J.— Hays  v.  Doane,  11  N.  J.  Eq.  84, 
the  facts  communicated  on  which  the 
giving  of  information  is  predicated. 
N.  Y  —  Holmes  v.  Dole,  Clarke  Ch.  71; 
Brooklyn  City  R.  Co.  V.  Coney  Island 
R.  Co.-,  35  Barb.  364  (the  particular 
facts  showing  persons  constituting  ma- 
jority of  abutting  owners);  Vanpell  v. 
Woodward,  2  Sandf.  Ch.  143  (allegation 
that  contract  was  void  in  law,  the  ob- 
jection being  that  it  was  oral  and  with- 
in the  statute   of  frauds). 

But  compare  Armstrong  v.  Crocker, 
10  Gray  (Mass.)  269. 

A  general  allegation  of  cruel  conduct 
is  insufficient  in  an  answer  to  a  bill 
for  a  divorce;  but  the  defect  may  be 
waived  by  failure  to  object  seasonably 
to  evidence  of  specific  acts  of  cruelty. 
Moore  v.  Moore,  16  N.  J.  Eq.  275. 

See  the  title  "Divorce." 

95.  U.  S. — Bausman  V.  Denny,  73 
Fed.  69.  Ala. — Manning  V.  Manning, 
8  Ala.  138.  Ark. — Young  v.  Mitchell, 
33  Ark.  222.  111. — Mahar  v.  O'Hara,  9 
111.  424.  Mass. — New  England  Bank 
v.  Lewis,  8  Pick.  113.  Vt. — Gates  V. 
Adams,  24  Vt.  70. 

96.  Graham  v.  Mason,  4  Cliff.  88, 
10  Fed.  Cas.  No.  5,671. 

"It  is  sufficient  to  entitle  him  to 
answer  to  the  interrogatory,  if  it  is 
founded  upon  a  statement  in  the  bill 
which  is  set  up  merely  as  evidence  in 
support  of  the  main  charges  therein." 
Mechanics'  Bank  v.  Levy,  3  Paige  (N. 
Y.)  606.  To  same  effect,  Bruen  v. 
Bruen,  4  Edw.  Ch.  (N.  Y.)  641,  similar 
frauds. 
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pose  of  proving  the  principal  fact.97  While  it  is  proper  for  a  defend- 
ant to  deduce  his  conclusions  as  to  the  legal  effect  of  facts  stated,  he 
need  not  do  so  where  the  inference  is  plain.98 

2.  Knowledge,  Information  and  Belief.  —  The  defendant  should  an- 
swer every  material  statement  and  charge  in  the  bill  according  to  the 
best  of  his  knowledge,  remembrance  (in  some  juisdictions),  informa- 
tion and  belief,  and  not,  generally,  as  to  some  of  these  only.99  He  must 
answer  directly  and  positively  as  to  any  matter  alleged  or  charged  to 
have  been  his  personal  act  or  to  have  been  within  his  personal  knowl- 
edge; and  it  is  not  enough  to  deny  knowledge  or  remembrance  or  in- 
formation or  belief,  or  some  of  them  only,  as  to  such  matter.1 


97.  Ga  —  Berry  v.  Winter,  28  Ga. 
602.  N.  Y. — Mechanics'  Bank  v.  Levy, 
3  Paige  606.  Eng. — Agar  v.  Regents' 
Canal  Co.,  Cooper  212,  35  Eng.  Reprint 
534  (admission  of  assets  by  executor); 
Lander  v.  Weston,  13  Jur.  877   (same). 

Where  documents  are  set  forth  in  the 
stating  part  of  a  bill,  the  defendant 
must  answer  as  to  the  existence  of  such 
documents,  but  not  as  to  facts  recited 
in  the  documents  which  are  not  spe- 
cifically stated  or  charged  in  the  bill. 
Morris  v.  Parker,  3  Johns.  Ch.  (N.  Y.) 
297. 

98.  Ormes  v.  Beadel,  2  De  G.  F.  &  J. 
333,  6  Jur.  N.  S.  1103,  45  Eng.  Reprint 
649. 

99.  U.  S.— Victor  G.  Bloede  Co.  v. 
Carter,  148  Fed.  127;  Commonwealth  Ti- 
tle Ins.  &  Trust  Co.  v.  Cummings,  S3 
Fed.  767;  Taylor  v.  Luther,  2  Sumn.  228, 
23  Fed.  Cas.  No.  13,796;  Kittredge  v. 
Claremont  Bank,  1  Woodb.  &  M.  244, 
14  Fed.  Cas.  No.  7,859;  Kittredge  v. 
Claremont  Bank,  3  Story  590,  14  Fed. 
Cas.  No.  7,858;  Brooks  V.  Byam,  1  Story 
296,  4  Fed.  Cas.  No.  1,947;  Bradford  v. 
Geiss,  4  Wash.  C.  C.  513,  3  Fed.  Cas. 
No.  1.768.  Ga. — Cleghorn  v.  Ruther- 
ford, 26  Ga.  152;  Sanderlin  V.  Sander- 
lin,  24  Ga.  583.  Compare  Carey  v.  Jones, 
8  Ga.  516.  N.  H—  Miles  v.  Miles,  27 
N.  H.  440;  Dinsmoor  v.  Hazelton,  22 
N.  H.  535.  N.  J. — Ryan  v.  Anglesea  R. 
Co.  (N.  J.  Eq.),  12  Atl.  539;  Reed  v. 
Cumberland  Mutual  Fire  Ins.  Co.,  36 
N.  J.  Eq.  146;  Kinnaman  v.  Henry,  6 
N.  J.  Eq.  90.  N.  Y. — Mechanics'  Bank 
v.  Levy,  3  Paige  606;  Heartt  V.  Corn- 
ing, 3  Paige  566;  Utica  Ins.  Co.  v. 
Lynch,  3  Paige  210;  Davis  v.  Mapes, 
2  Paige  105;  Hall  v.  Wood,  1  Paige 
404;  Livingston  v.  Gibbons,  5  Johns. 
Ch.  250;  Robinson  v.  Woodgate,  3  Edw. 
Ch.  422;  Norton  V.  Warner,  3  Edw.  Ch. 
106;    Tradesmen's   Bank     V.    Hyatt,     2 
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Edw.  Ch.  195;  Baggot  V.  Henry,  1  Edw. 
Ch.  7.  N.  C— Bailey  v.  Wilson,  21  N. 
C.  182.  Pa. — Painter  v.  Harding,  3 
Phila.  144.  Vt. — Devereaux  r.  Cooper, 
11  Vt.  103.    Eng. — Glengall  v.  Edwards, 

2  Y.  &  C.  125.  Compare  Hall  v.  Bodily, 
1  Vern.  470,  23  Eng.  Reprint  596. 

It  is  not  sufficient  to  refer  to  depo- 
sitions which  are  not  annexed  to  the 
answer.  Cuyler  v.  Bogert,  3  Paige 
(N.   Y.)    186. 

The  answer  should  show  which  mat- 
ters are  answered  on  knowledge  and 
which  on  information  and  belief.  Stall- 
worth  v.  Lassiter,  59  Ala.  558. 

1.  U.  S. — Slater  V.  Maxwell,  6  Wall. 
268,  18  L.  ed.  796;  Peacock  V.  United 
States,  125  Fed.  583,  60  C.  C.  A.  389; 
United  States  v.  Parrott,  McAll.  271, 
27  Fed.  Cas.  No.  15,998;  Taylor  v. 
Luther,  2  Sumn.  228,  23  Fed.  Cas.  No. 
13,796;    Kittredge    v.    Claremont    Bank, 

3  Story  590,  14  Fed.  Cas.  No.  7,859; 
Kittredge  V.  Claremont  Bank,  1  Woodb. 
&  M.  244,  14  Fed.  Cas.  No.  7,858  (offi- 
cer of  corporation);  Burpee  v.  First 
Nat.  Bank,  5  Biss.  405,  4  Fed.  Cas.  No. 
2,185  (officer  of  corporation);  Brooks 
v.  Byam,  1  Story  296,  4  Fed.  Cas.  No. 
1,947;  Bradford  V.  Geiss,  4  Wash.  C.  C. 
513,  3  Fed.  Cas.  No.  1,768.  See  also 
Poppenhusen  V.  New  York  Gutta  Per- 
cha  Comb  Co.,  4  Blatchf.  184,  2  Fish. 
74,  19  Fed.  Cas.  No.  11,281,  as  to  future 
intentions.  Ga. — Sanderlin  v.  Sander 
lin,  24  Ga.  583;  Carey  v.  Jones,  8  Ga 
516.  Ind. — Barbee  v.  Inman,  5  Blackf 
439.  Ky. — Cobb  v.  Haynes,  8  B.  Mon 
137;  Scott's  v.  Hume,  5  Litt.  Sel.  Cas 
378;  Talbot  v.  Sebree,  1  "Dana  56.  Miss, 
Hopper  v.  Overstreet,  79  Miss.  241,  30 
So.  637;  Mead  v.  Day,  54  Miss.  58; 
McAllister  v.  Clopton,  51  Miss.  257 
N.  H.— -Miles  V.  Miles,  27  N.  H.  440; 
Dinsmoor  V.  Hazelton,  22  N.  H.  535. 
N.  J. — Ryan  v.  Anglesea  R.  Co.   (N.  J. 
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Where  exceptional  circumstances  and  lapse  of  time  make  it  probable 
that  the  defendant  may  not  recollect  the  matter,  a  Less  positive  form 
of  answer  may  be  accepted.2  Matters  not  within  the  personal  knowl- 
edge of  the  defendant  may  be  answered  according  to  his  information 
and  belief.3  Where  he  states  his  remembrance  or  information  as  to  a 
matter,  he  should  state  his  belief  also  as  to  such  matter.4  But  if  he 
positively  denies  all  knowledge,  remembrance  and  information  respect- 
ing the  matter,  he  is  not  required  to  state  his  belief.8  Where  the  sources 
of  information  are  within  the  control  of  the  defendant,  he  should  make 
proper  inquiry  as  to  the  facts  and  not  merely  deny  knowledge  thereof.* 
But  he  is  not  required  to  search  public  records,7  and,  probably,  not  to 


Eq.),  12  Atl.  539.  N.  Y.— King  v.  Ray, 
11  Paige  235;   Utica  Ins.  Co.  t;.  Lynch, 

3  Paige  210;  Sloan  v.  Little,  3  Paige 
103;  Hall  v.  Wood,  1  Paige  404;  Woods 
V.  Morrell,  1  Johns.  Ch.  103;  Norton  v. 
Warner,  3  Edw.  Ch.  106.  W.  Va  —  Bur- 
lew  t\  Quarrier,  16  W.  Va.  108. 

Compare  Coquillard  v.  Suydam,  8 
Blackf.  (Ind.)  24;  Philadelphia  Trust 
Co.  v.  Scott,  45  Md.  451. 

2.  Carey  v.  Jones,  8  Ga.  516  (after 
six  years);  Hall  v.  Wood,  1  Paige  (N. 
Y.)  404.  See  also  Hall  v.  Rodily,  1 
Vern.  470,  23  Eng.  Reprint  596. 

But  then  he  must  state  "his  belief. 
Sloan  D.  Little,  3  Paige  (N.  Y.)  103. 

3.  TJ.  S—  The  Holladay  Case,  27 
Fed.  830;  Brooks  v.  Byam,  1  Story  296, 

4  Fed.  Cas.  No.  1,947.  N.  Y  —  Griffith 
V.  Griffith,  9  Paige  315;  Norton  v. 
Woods,  5  Paige  260;  Bolton  v.  Gardner, 
3  Paige  273  (in  answer  in  support  of 
plea);  Utica  Ins.  Co.  v.  Lynch,  3  Paige 
210;  Sloan  r.  Little,  3  Paige  103;  Hall 
r.  Wood,  1  Paige  404;  Woods  v.  Mor- 
rell, 1  Johns.  Ch.  103.  N.  C— Jones  t;. 
Hawkins,  41  N.  C.  110.  Vt.— Devereaux 
v.  Cooper,  11  Vt.  103.  Eng.— Cooth  v. 
Jackson,  6  Ves.  Jr.  12,  31  Eng.  Reprint 
913. 

4.  U.  S. — Kittredge  v.  Claremont 
Bank,  1  Woodb.  &  M.  244,  14  Fed.  Cas. 
No.  7,859.  Ga. — Carey  v.  Jones,  8  Ga. 
516.  Miss.— Mead  V.  bay,  54  Miss.  58; 
McAllister  v.  Clopton,  51  Miss.  257. 
N.  H.— Miles  v.  Miles,  27  N.  H.  440; 
Dinsmoor    v.    Hazelton,    22    N.    H.    535. 

N.  J Rienzle  v.  Barker  (N.  J.  Eq.),  4 

Atl.  309;  Reese  p.  Cumberland  Ins.  Co., 
36  N.  J.  Eq.  146.  N.  Y—  Cuyler  v.  Bogert, 
3  Paige  186;  Smith  v.  Lasher,  5  Johns. 
Ch.  246;  Woods  v.  Morrell,  1  Johns.  Ch. 
103. 

See  also  cases  in  next  preceding 
note  1. 

5.  U.    S—  Victor   G.   Bloede    Co.    v. 


Carter,  148  Fed.  127;  Kittredge  v. 
Claremont  Bank,  3  Story  590,  14  Fed. 
Cas.  No.  7,859;  Kittredge  v.  Claremont 
Bank,  1  Woodb.  &  M.  244,  14  Fed.  Cas. 
No.  7,858;  Brooks  v.  Byam,  1  Story  296, 
4  Fed.  Cas.  No.  1,947.  Compare  In  re 
Holladay  Case,  27  Fed.  830.  Ark.— 
Guynn  v.  McCauley,  32  Ark.  97.  N.  Y. 
King  v.  Ray,  1 1  Paige  235 ;  Utica  Ins.  Co. 
v.  Lynch,  3  Paige  566;  Morris  v.  Parker, 
3  Johns.  Ch.  297;  Bolton  v.  Gardner,  3 
Paige  273;  Sloan  v.  Little,  3  Paige  103; 
Hall  v.  Wood,  1  Paige  404;  Woods  v. 
Morrell,  1  Johns.  Ch.  103;  Tradesmens' 
Bank  v.  Hyatt,  2  Edw.  Ch.  195.  Eng. 
Amhurst  v.  King,  2  Sim.  &.  St. 
183,  57  Eng.  Reprint  315;  Jones  v. 
Wiggins,  2  Y.  &  Jer.  385  (case  of  trus- 
tee). 

But  it  is  not  sufficient  to  deny  knowl- 
edge or  information  except  that  de- 
rived from  the  bill  and  call  for  proofs 
while  admitting  that  such  allegations 
may  be  true.  Rienzle  v.  Barker  (N.  J. 
Eq.),  4  Atl.  309;  Reese  v.  Cumberland 
Ins.  Co.,  36  N.  J.  Eq.  146. 

6.  U.  S. — Hale  v.  Continental  Life 
Ins.  Co.,  16  Fed.  718  (officer  of  cor- 
poration); Kittredge  v.  Claremont 
Bank,  1  Woodb.  &  M.  244,  14  Fed. 
Cas.  No.  7,859  (officer  of  corporation). 
Ga.— Swift  v.  Swift,  13  Ga.  140.  N.  Y. 
Davis  v.  Mapes,  2  Paige  105.  Compare 
Morris  v.  Parker,  3  Johns.  Ch.  297. 
N.  C— Thompson  v.  Mills,  39  N.  C.  390. 
Tenn—  Cleaves  v.  Morrow,  2  Tenn.  Ch. 
572.  Eng.— Farl  of  Glengall  v.  Frazer,  2 
Hare  99.67  Eng.  Reprint  41  (where  agent 
had  information  desired)  Attorney 
General  v.  Rees,  12  Beav.  50,  50  Eng. 
Reprint  979;  White  v.  Williams,  8  Ves. 
Jr.  193,  32  Eng.  Reprint  327  (trustee); 
Neate   v.   Marlborough,   2   Y.   &   Col.   3. 

7.  Field  v.  Hastings  &  Bradley  Co., 
65  Fed.   279. 

The    doctrine    that    a    defendant    ean 
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make  inquiry  at  sources  equally  open  to  the  plaintiff8  for  the  purpose 
of  making  discovery. 

F.  General  Form  op  Answer.  —  An  answer  to  a  bill  begins  with  a 
title  indicating  the  bill  which  it  purports  to  answer  and  specifying 
the  defendants  who  make  the  answer.9  The  title  of  the  answer  should 
follow  the  title  or  introduction  of  the  bill  and  correct  any  errors 
therein.10  It  then  proceeds  to  reserve  to  the  answering  defendant  all 
manner  of  benefit  and  advantage  of  exception  to  the  errors  and  in- 
sufficiencies of  the  bill.11  Then  follows  the  body  or  substance  of  the 
answer.12  This  is  followed  by  a  general  denial  of  all  unlawful  com- 
bination charged  in  the  bill  and  a  traverse  of  the  truth  of  any  other 
material  matter  or  thing  not  already  sufficiently  answered,  avoided  or 
denied.13  The  answer  concludes  with  an  offer  to  prove  the  matters 
and  things  set  forth  in  the  answer  and  a  prayer  to  be  dismissed  with 
reasonable  costs.14  Though  sometimes  used,  where  the  practice  is  not 
changed  by  statutes  or  court  rules,15  the  reservation  clause  and  the 
denial  of  combination  and  general  traverse  may  be  omitted.18  They 
are  regularly  omitted  from  the  answer  of  an  infant  by  guardian." 


not  be  required  to  answer  by  way  of 
discovery  concerning  matters  of  record, 
is  confined  to  bills  for  discovery  only 
and  does  not  apply  to  bills  for  relief. 
McClaskey  v.  Barr,  40  Fed.  559. 

8.  Thompson  v.  North,  67  N.  J.  Eq. 
278,  63  Atl.  164;  Morris  v.  Parker,  3 
Johns.  Ch.   (N.  Y.)   297. 

9.  For  form  of  answer,  see  Barron  v. 
Paine,  83  Me.  312,  22  Atl.  218;  N.  H. 
court    rules. 

That  a  "cross-bill,"  improperly  so 
called,  may  serve  as  an  answer,  see 
Eaton  v.  Hogue,  141  Fed.  64,  72  C.  C. 
A.   74. 

10.  Fulton  County  V.  Mississippi  & 
W.   R.   Co.,  21   111.   338. 

It  seems  to  be  sufficient  that  the 
body  of  the  answer  shows  the  character 
iu  which  defendant  answers.  Keuney  v. 
Harvey,  2  Leigh  (Va.)  70,  21  Am. 
Dec.   597. 

11.  The  form  may  be  as  follows: 
"These  defendants  now  and  at  all 
times  hereafter  reserving  all  manner 
of  benefit  and  advantage  to  themselves 
of  exception  to  the  many  errors  and 
insufficiencies,  in  said  bill  contained, 
for  answer  thereunto,  or  unto  so  much 
or  such  parts  thereof  as  these  defend- 
ants are  advised  is  material  for  them 
to  make  answer  unto."  Barton's  Suit 
in  Equity. 

This  reservation  was  probably  in- 
serted to  prevent  a  conclusion  that  the 
defendant  admitted  everything  not  ex- 
pressly controverted  in  the  answer,  and 
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especially  matters  that  might  have  been 
taken  advantage  of  by  demurrer  or 
plea.  But  it  does  not,  in  general,  have 
that  effect.  Mitf.  Ch.  PI.  (Jeremy  ed.) 
*314;  Story  Eq.  PI.  &  870. 

12.  In  some  jurisdictions,  the  answer 
must  be  in  paragraphs.  Wagenhurst  v. 
Wineland,  22  App.  Gas.  (D.  C.)  356. 

13.  The  form  may  be  as  follows: 
"And  these  defendants  deny  all  un- 
lawful combination  in  said  bill  charged, 
without  that  any  other  matter  or  thing 
material  for  them  to  make  answer  to, 
and  not  herein  sufficiently  answered, 
avoided  and  denied,  is  true  to  the 
knowledge  or  belief  of  these  defend- 
ants."   Barton's  Suit  in  Equity. 

14.  "All  which  matters  and  things 
these  defendants  are  ready  to  aver  and 
prove  as  this  court  shall  direct,  and 
pray  to  be  hence  dismissed,  with  their 
reasonable  costs  and  charges  in  this 
behalf  most  wrongfully  sustained." 
Barton's  Suit  in  Equity. 

15.  Anonymous,  2  P.  Wms.  87,  24 
Eng.  Reprint  652. 

16.  Their  use  is  forbidden  in  New 
Jersey.  Plum  v.  Smith,  56  N.  J.  Eq. 
468,  39  Atl.  1070;  Fairchild  v.  Fairchild. 
43  N.  J.  Eq.  473,  11  Atl.  426;  Crammer 
v.  Atlantic  City  Gas  &  Water  Co.,  39 
N.  J.  Eq.  76. 

See  also  Maine  court  rules. 

17.  "For  an  infant  is  entitled  to 
the  benefit  of  every  exception  which 
can  be  taken  to  a  bill,  without  ex- 
pressly making  it;   he  is  considered  as 
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G.  Joint  and  Separate  Answers.  —  Each  defendant  is  entitled  to 
answer  separately.18  But  defendants  whose  interests  are  joint  and  who 
are  represented  by  the  same  solicitor  should  answer  jointly,  and  may 
suffer  in  costs  if  they  do  not  do  so.19 

H.  Signing.  —  An  answer  should  be  signed  by  counsel,  except  where 
it  is  taken  under  commission.20  It  should  be  signed  by  the  defendant 
also,  even  though  oath  to  the  answer  is  waived.21  In  some  states, 
under  statutes  or  court  rules,  it  is  sufficient  for  either  counsel  or  the 


incapable  of  the  combination  charged 
in  the  bill;  and  his  answer  cannot  be 
excepted  to  for  insufficiency."  Mitf. 
Ch.  PI.  (Jeremy  ed.)  *314.  See  Story 
Eq.  PI.  §  871. 

18.  Van  Sandau  V.  Moore,  1  Russ. 
441,  39  Eng.  Reprint  171;  Griffiths  V. 
Wood,  11  Ves.  Jr.  62,  32  Eng.  Reprint 
loll.  Compare  Dunlap  v.  Mcllroy,  3  Litt. 
(Ky.)   269,  where  interests  joint. 

19.  See  U.  S.  Eq.  Rule  62,  and  the 
following  cases:  U.  S. — Davis  V.  Da- 
vidson, 4  McLean  136,  7  Fed. 
Cas.  No.  3,631.  Ky.— Dunlap  v.  Mcll- 
voy,  3  Litt.  269.  Eng. — Van  Sandau 
V.  Moore,  1  Russ.  441,  4  L.  J.  Ch.  0.  S. 
177,   39  Eng.   Reprint   171. 

Compare  Pentz  v.  Hawley,  2  Barb. 
Ch.  (N.  Y.)  552,  where  solicitor  re- 
tained at  late  day  by  some  defend- 
ants. 

Ordinarily,  a  husband  ani  wife 
should  answer  jointly.  Robbins  V.  Abra- 
hams, 5  N.  J.  Eq.  16,  51.  Toole  v.  De- 
Kav,  4  Sandf.  Ch.  (N.  Y.)  385. 

20.  Mitf.  Ch.  PL  (Jeremy  ed.)  *315, 
and  the  following  cases:  U.  S. — Davis 
ii.  Davidson,  4  McLean  136,  7  Fed.  Cas. 
No.  3,631.  Mich. — Henry  v.  Gregory,  29 
Mich.  68.  N.  J. — Hampton  v.  Cod- 
dington,  28  N.  J.  Eq.  557,  firm  name 
sufficient.    Eng.— Wall  v.  Stubbs,  2  Ves. 

6  B.  354,  35  Eng.  Reprint  354. 

"The  signature  is  necessary  that  the 
person  signing  may  be  responsible  to 
the  court  for  the  contents  of  the 
answer."  Davis  v.  Davidson,  4  Mc- 
Lean 136,  7  Fed.  Cas.  No.  3,631. 

In  the  United  States  the  solicitor 
may  sign.  Henry  v.  Gregory,  29  Mich. 
63;  Freehold  Mutual  Loan  Assn.  v. 
Brown,  28  N.  J.  Eq.  42. 

If  the  answer  is  taken  by  commis- 
sioners, it  need  not  be  signed  by  coun- 
sel.    Davis  v.  Davidson,  4  McLean  136, 

7  Fed.  Cas.  No.  3,631;  Brown  v.  Bruce, 
2  Mer.  1,  35  Eng.  Reprint  841;  Barley 
V.  Pearson,  3  Atk.  439,  26  Eng.  Re- 
print 1054. 

No  certificate  of  counsel  is  required 


as  in  case  of  a  plea.  McGorray  v. 
O'Connor,  87  Fed.  586,  31  C.  C.  A.  114, 
59   U.   S.   App.   452. 

21.  U.  S. — Davis  v.  Davidson,  4  Mc- 
Lean 136,  7  Fed.  Cas.  No.  3,631;  Bailey 
Washing  Mach.  Co.  v.  Young,  12 
Blatchf.  199,  2  Fed.  Cas.  No.  751.  la. 
Van  Valtenburg  v.  Alberry,  10  Iowa 
204.  Mich. — Howes  V,  Downing,  72 
Mich.  43,  40  N.  W.  50;  Kimball  v. 
Ward,  Walk.  439.  N.  Y.— Denison  V. 
Bassford,  7  Paige  370;  Fulton  Bank  v. 
Beach,  2  Paige  307;  Farmers'  Loan  & 
Trust  Co.  v.  Jewett,  3  Ch.  Sent.  53. 
Tenn. — Johnson  v.  Murray,  12  Lea  109; 
Cook  v.  Dews,  2  Tenn.  Ch.  496.  Eng. 
Wilson  v.  Grace,  14  Ves.  Jr.  172,  33 
Eng.  Reprint  486;  Harding  v.  Harding, 
12  Ves.  Jr.  159,  33  Eng.  Reprint  62; 
Bayley  v.  DeWalkiers,  10  Ves.  Jr.  441, 
32   Eng.   Reprint   916. 

The  defendant  should  subscribe  his 
name  at  the  foot  of  the  answer,  where 
verification  is  in  the  form  of  an  of- 
ficial certificate,  or  at  the  foot  of  the 
affidavit,  where  it  is  in  the  form  of 
an  affidavit.  N.  J. — Pincers  v.  Robert- 
son, 24  N.  J.  Eq.  348.  N.  Y.— Hatha- 
way v.  Scott,  11  Paige  173.  Eng. — An- 
derson v.  Stather,  9  Jur.  1085. 

The  signature  of  the  party  to  the 
verification  is  sufficient.  Ballard  v.  Ken- 
nedy,  34   Fla.   483,   16   So.   327. 

The  defendant's  signature  need  not 
be  written  by  himself,  where  written 
with  his  consent,  by  counsel.  (Fulton 
County  v.  Mississippi  &  W.  R.  Co.,  21 
111.  338,  367),  especially  where  answer 
under  oath  is  waived.  Hatch  v.  Eusta- 
phieve,  Clark  Ch.  (N.  Y.)  63. 

Where  a  defendant  answers  in  more 
than  one  capacity,  he  need  sign  but 
once.  Anonymous,  2  Jac.  &  W.  553,  37 
Eng.  Reprint  739. 

The  answer  of  a  corporation  should 
be  signed  by  the  president  and  under 
the  corporate  seal.  Teter  v.  WTest  Va. 
Cent.  &  P.  R.  Co.,  35  W.  Va.  433,  14 
S.  E.  146. 
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defendant  to  sign  an  unsworn  answer.22  The  signing  of  an  answer  by 
a  defendant  may  be  dispensed  with  by  order  of  court  when  he  is  abroad 
or  other  good  reason  exists.23  Signing  may  be  waived  by  the  plaint- 
iff, either  expressly  or  by  replying  to  the  answer  without  objecting 
to  the  irregularity.24 

I.  Verifying.  —  Where  oath  is  not  waived,  an  answer  must  be 
sworn  to25  by  all20  the  defendants  who  join  in  it ;  or  it  may  be  affirmed 
by  defendants  who  are  conscientiously  scrupulous  of  the  taking  of  an 
oath.27     The  oath  must,  of  course,  be  administered  and  authenticated 


22.  Ala. — May  v.  Williams,  17  Ala, 
23.  111.— Fulton  Co.  Sup'rs  V.  Missis- 
sippi &  W.  E.  Co.,  21  111.  338.  Mich. 
Henry  v.  Gregory,  29  Mich.  68.  N.  J. 
Diekerson  v.  Hodges,  43  N.  J.  Eq.  45, 
10  Atl.  Ill j  Freehold  Mut.  Loan  Assn. 
v.  Brown,  28  N.  J.  Eq.  42.  Tenn. — 
Stailer  v.  Hertz,  13  Lea  315;  Johnson 
v.  Murray,  12  Lea  109. 

Mass.  Act.  1883,  ch.  223,   §  10. 

23.  Codner  v.  Hersey,  18  Ves.  Jr. 
468,  34  Eng.  Reprint  394;  Harding  v. 
Harding,  12  Ves.  Jr.  159,  33  Eng.  Re- 
print 62;  Bayley  v.  DeWalkiers,  10  Ves. 

Jr.  441,  32  Eng.  Reprint  916;  V. 

Gwillim,  6  Ves.  Jr.  285,  31  Eng.  Re- 
print 1054;  v.  Lake,  6  Ves.  Jr. 

171,  31  Eng.  Eeprint  996.  See  also 
Dumond  v.  Magee,  2  Johns.  Ch.  (N.  Y.) 
240. 

24.  Collard  V.  Smith,  13  N.  J.  Eq. 
43;  Fulton  Bank  v.  Beach,  2  Paige  (N. 
Y.)  307.  See  also  Stadler  v.  Hertz, 
13  Lea  (Tenn.)  315;  Jones  v.  Carper,  2 
Tenn.  Ch.   626. 

25.  U.  S—  Conley  v.  Nailor,  118  U. 
S.  127,  6  Sup.  Ct.  1001,  30  L.  ed.  112; 
Union  Bank  v.  Geary,  5  Pet.  99,  8  L. 
ed.  60;  Childs  v.  N.  B.  Carlstein  Co., 
76  Fed.  86.  Ala. — Paige  v.  Broadfoot, 
100  Ala.  610,  13  So.  426.  Compare  Mus- 
grove  v.  Gray,  123  Ala.  376,  26  So.  643, 
82  Am.  St.  Rep.  124,  where  only  law 
question  raised.  Ky. — Jamieson  v.  Bur- 
ton, 9  B.  Mon.  444.  Md. — Nesbitt  v. 
Lallam,  7  Gill  &  J.  494,  28  Am.  Dec. 
236;  Salmon  v.  Clagett,  3  Bland  125. 
Miss. — Mitchell  v.  Tishomingo  Sav. 
Inst.,  53  Miss.  613;  Hodges  v.  Phillip, 
50  Miss.  362.  N.  J.— Pincers  v.  Robert- 
son, 24  N.  J.  Eq.  348.  N.  Y.— Fulton 
Bank  v.  Beach,  2  Paige  307;  Vermilya 
t;.  Christie,  4  Sanif.  Ch.  376.  S.  C. 
Pogson  v.  Owen,  3  Desaus.  31,  answer 
in  support  of  demurrer  denying  combi- 
nation. Va. — Chinn  v.  Heale,  1  Munf. 
63.  Eng. — Ramkissenreat  v.  Barker,  1 
Atk.   19,  26   Eng.  Eeprint   34   (infidel); 


Omychund  v.  Barker,  1  Atk.  21,  26  Eng. 
Reprint   15    (infidel). 

A  peer  might  answer  under  protes- 
tation of  honor.  Danl.  Ch.  Pr.  (5th 
Am.  ed.)   736. 

Amendment. — The  verification  and 
signing  of  an  answer  may  be  added 
by  amendment.  Holton  v.  Guinn,  65 
Fed.    450. 

26.  U.  S. — Bailey  Washing  Machine 
Co.  V.  Young,  12  Blatchf.  199,  2  Fed. 
Cas.  No.  751.  D.  C— DeWalt  v.  Doran, 
21  D.  C.  163.  Ky.— Masterson  v.  Craig, 
5  Litt.  39.  Md— Binney's  Case,  2 
Bland.  99.  N.  J.— Young  v.  Clarksville 
Mfg.  Co.,  27  N.  J.  Eq.  67;  Vaughn  V. 
Johnson,  9  N.  J.  Eq.  173.  N.  Y.— Ful- 
ton Bank  v.  Beach,  2  Paige  307;  Far- 
mer's Loan  &  Trust  Co.  v.  Jewett,  3 
Ch.  Sent.  53  (joint  answer  of  husband 
and  wife).  Tenn. — Cook  v.  Dews,  2 
Tenn.   Ch.   496. 

Compare  Beale  v.  Bucher,  13  Pa. 
Super.  474  (holding  it  not  reversible 
error  that  an  answer  was  verified  by 
the  husband  of  one  of  two  defendants, 
where  he  had  knowledge  of  the  facts); 
Arnold  v.  Slaughter,  36  W.  Va.  589,  15 
S.  E.  250  (as  to  answer  to  bill  sworn 
to  by  one  plaintiff  only). 

It  seems  that  an  answer  of  two  de- 
fendants sworn  to  by  one  only  is  not 
good  as  to  him.  Vaughn  v.  Johnson,  9 
N.  J.  Eq.  173.  See  also  Farmers' 
Loan  &  Trust  Co.  v.  Jewett,  '3  Ch.  Sent. 
(N.  Y.)   53. 

But  where  an  answer  was  in  time 
as  to  the  defendant  verifying  it  and 
out  of  time  as  to  the  others,  it  was 
held  sufficient  as  to  him.  Young  v. 
Clarksville   Mfg.   Co.,   27  N.  J.   Eq.   67. 

The  court  may  order  an  answer  to 
stand  as  the  answer  of  those  defend- 
ants only  who  have  sworn  to  the  same, 
or  may  permit  other  defendants  to 
swear  to  it.  Danl.  Ch.  Pr.  (5th  Am. 
ed.)   *753. 

27.  U.    S.    Eq.    Rule    91;     Wood    V. 
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in  accordance  with  the  rules  of  the  jurisdiction  where  the  suit  is  pend- 
ing.28 It  is  usual  to  waive  oath  to  the  answer  at  the  present  time."" 
A  corporation  should  answer  under  its  corporate  seal.30     To  obtain, 


Story,  1  P.  Wms.  781,  24  Eng.  Reprint 
613;  Marsh  v.  Robinson,  2  Anstr.  479. 

28.  U.  S.  Eq.  Rule  59,  and  follow- 
ing cases:  U.  S. — Read  v.  Consequa, 
4  Wash.  C.  '  C.  335,  20  Fed. 
Cas.  No.  11,607.  Ala. — Guice  v. 
Parker,  46  Ala.  616.  Ga. — Royston  v. 
Royston,  21  Ga.  161.  Md  —  Contee  v. 
Dawson,  2  Bland  264;  Gibson  v.  Til- 
ton,  1  Bland  352,  17  Am.  Dec.  306. 
N.   Y—  Lahens   V.   Fielden,   1   Barb.   22. 

Under  chancery  practice,  it  was 
necessary  that  the  oath  be  adminis- 
tered by  a  master  in  chancery,  where 
not  taken  under  commission.  Snowden 
v.   Snowden,    1   Bland    (Md.)    550. 

The  form  of  oath  or  affirmation  in 
the  English  Chancery  was  as  follows: 
"You  swear  [or  solemnly  affirm]  that 
what  is  contained  in  this  your  answer, 
as  far  as  concerns  your  own  act  and 
deed,  is  true  to  your  own  knowledge, 
and  that  what  relates  to  the  act  and 
deed  of  any  other  person  or  persons, 
vou  believe  to  be  true."  Danl.  Ch. 
PI.  &  Pr.  *270.  Story  Eq.  PL  §  872, 
note. 

For  the  manner  of  administering 
oaths,  see  Story  Eq.  PI.  §874,  and  the 
title    "Oaths." 

A  certificate  or  jurat  is  necessary 
(Westerfield  0.  Bried,  26  N.  J.  Eq.  357), 
but  may  be  added  by  amendment  (Tay- 
lor, v.  Bogert,  5  Paige  [N.  Y.]  33. 

It  is  generally  sufficient  prima  facie 
that  a  certificate  or  jurat  recites  that 
the  answer  was  sworn  to  or  duly  sworn 
to.  Miss. — Yeiser  v.  Burke,  3  Smed. 
&  M.  439.  N.  Y.— Fryatt  V.  Lindo,  3 
Edw.  239.  W.  Va  —  Hickman  v.  Pain- 
ter, 11  W.  Va.  386,  "in  open  court." 
See  Foster's  Fed.  Pr.  §273. 

If  several  defendants  are  sworn  to- 
gether, there  may  be  but  one  jurat, 
but  if  they  are  sworn  separately,  there 
should  be  separate  jurats.  Danl.  Ch. 
Pr.    (5th   Am.  ed.)    746. 

Authority  of  Officer. — The  jurat  must 
show  the  authority  of  the  officer  al- 
mfnistering  the  oath.  Addison  v.  Duck- 
ett,  1  Cranch  C.  C.  349,  1  Fed.  Cas.  No. 
77;  Sitlington  v.  Brown,  7  Leigh  (Va.) 
271. 

'    But  it  is  sufficient  that  such  authority 
is  recited  in  the  body  of  the  certificate 


or  jurat.     Feuchtwanger  v.  McCool,  29* 
N.  J.   Eq.    151. 

Answer  Beyond  Sea. — Where  the  prac- 
tice has  not  been  changed  an  answer 
from  beyond  sea  must  be  taken  by  a 
commissioner  under  a  dedimus.  Read 
v.  Consequa,  4  Wash.  C.  C.  335,  20  Fed. 
Cas.  No.  11,607;  Herman  v.  Herman, 
4  Wash.  C.  C.  555,  12  Fed.  Cas.  No. 
6,407;  Stotesbury  v.  Vail,  13  N.  J. 
Eq.    390. 

29.  See  U.  S.  Eq.  Rule  41  (as  amend- 
ed); Foster  Fed.  Pr.  §82,  and  the  fol- 
lowing cases:  U.  S. — Excelsior  Woolen 
Pipe  Co.  v.  Seattle,  117  Fed.  140,  55 
C.  C.  A.  156  (waiving  discovery  where 
no  interrogatories  appended);  Sles- 
singer  v.  Buckingham,  8  Sawy.  454,  17 
Fed.  454.  Ala. — Bromberg  v.  Bates,  98 
Ala.  621,  13  So.  557  (under  statute); 
Russell  v.  Garratt,  75  Ala.  348  (under 
statute).  111. — James  T.  Hair  Co.  v. 
Daily,  161  111.  379,  43  N.  E.  1096,  not 
waiving  discovery.  Md. — Contee  v. 
Dawson,  2  Bland  264.  Mass. — Ward  v. 
Peck,  114  Mass.  121,  waiving  discov- 
ery. N.  Y—  Mayne  v.  Griswold,  3 
Sandf.  Ch.  463;  Morse  V.  Hovey,  1 
Sandf.  Ch.  187  (waiver  as  to  part  de- 
fen  lants  only).  R.  I. — Congdon  v. 
Aylesworth,  16  R.  I.  281,  18  Atl.  247, 
discovery  optional  with  defendant. 

In  Maryland,  the  oath  is  waived  un- 
less the  bill  demands  it.  Code  Art. 
16,   §103. 

In  the  English  chancery  practice 
there  must  have  been  an  order  permit- 
ting defendant  to  put  in  an  answer 
without  oath.  Codner  v.  Hersey,  18 
Ves.  Jr.  468,  34  Eng.  Reprint  394. 

Where  a  defendant  is  added  by 
amendment  of  the  bill,  the  original 
waiver  of  answer  under  oath  may  be 
amended  accordingly.  Fisher  v.  Moog, 
39  Fed.   665. 

30.  U.  S. — Fayerweather  v.  Hamil- 
ton College,  103  Fed.  546;  Osgood  v. 
A.  S.  Aloe  Instrument  Co.,  69  Fed. 
291;  Haight  v.  Proprietors  Morris  Ag- 
meduct,  4  Wash.  C.  C.  601,  11  Fed. 
Cas.  No.  5,902.  111.— Fulton  County 
Supervisors  v.  Mississippi  &  W.  R.  Co., 
21  111.  338.  N\  Y— -Champlin  r.  City  of 
New  York,  3  Paige  573.  Tenn.— Mo- 
Lard  v.  Linnville,  10  Humph.  163.  Va. 
Baltimore  &  O.  R.  Co.  v.  Wheeling,   13 
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to  some  extent,  the  advantages  of  answer  under  oath,  officers  or  stock- 
holders of  corporations  are  sometimes  made  defendants.31 

J.  Under  Commission.  —  The  sworn  answer  of  a  defendant  abroad 
or  in  the  country  might  be  taken  by  commissioners.32 

K.  Filing.  —  An  answer  is  not  effective  until  it  is  filed.33  The  time 
for  filing  answers  is  fixed  by  statutes  and  rules  of  court  in  the  various 
jurisdictions  to  which  more  particular  reference  must  be  had.34  Us- 
ually, the  time  may  be  extended  by  the  court.35 


Gratt.  40.  W.  Va.— Teter  v.  West  Vir- 
ginia Cent.,  etc.,  E.  Co.,  35  W.  Va.  433, 
14  S.  E.  146. 

But  as  to  dissolution  of  injunction 
on  unsworn  answer  of  corporation,  see 
Griffin  v.  Bank,  17  Ala.  258;  Fulton 
Bank  v.  New  York  &  S.  Canal  Co.,  1 
Paige   (N.  Y.)   311. 

31.  U.  S. — Bronson  v.  LaCrosse  &  M. 
E.  Co.,  2  Wall.  302,  17  L.  ed.  728; 
O'Brien  v.  Champlain  Construction  Co., 
107  Fed.  338;  National  Hollow  Brake 
Beam  Co.  v.  Interchangeable  Brake 
Beam  Co.,  83  Fed.  28;  Continental  Nat. 
Bank  v.  Heilman,  66  Fed.  184;  Col- 
gate V.  Compagnie  Francaise,  23 
Blatchf.  86,  23  Fed.  82.  Mich.— Beech- 
er  v.  Anderson,  45  Mich.  543,  8  N.  W. 
539.  Eng. — Bolton  v.  Liverpool,  3  Sim. 
467,  57  Eng.  Eeprint  1073;  McGregor  v. 
East  India  Co.,  2  Sim.  452,  57  Eng.  Ee- 
print   856. 

But  the  answer  of  an  officer  cannot 
be  read  against  the  corporation.  Danl. 
Ch.  Pr.  (5th  Am.  ed.)   133. 

32.  U.  S. — Wilkins  v.  Jordan,  3 
Wash.  C.  C.  226,  29  Fed.  Cas.  No. 
17,665;  Eead  v.  Consequa,  4  Wash.  335, 
20  Fed.  Cas.  No.  11,607.  Conn.— Lynde 
V.  Patten,  2  Eoot  515.  N.  J.— Stotes- 
bury  v.  Vail,  13  N.  J.  Eq.  390.  N.  Y. 
Lakens  V.  Fielden,  11  Paige  644.  N.  C. 
Hunt  v/  Williams,  1  N.  C.  143.  See 
also  Irving  v.  Irving,  3  N.  C.  143. 

For  the  chancery  practice  in  taking 
answers  under  commissions,  see  Lube 
Eq.  PI.   §§27-32. 

Where  the  order  for  the  commission 
is  for  the  common  dedimus  to  take  the 
answer  of  a  defendant,  the  commission- 
ers should  not  return  his  demurrer  or 
plea  instead  of  his  answer.  Lakens  v. 
Fielden,  11  Paige  (N.  Y.)  644;  Tom- 
linson  v.  Swinnerton,  1  Keen  9,  48  Eng. 
Eeprint  210. 

33.  Danl.  Ch.  PI.  &  Pr.  (6  Am.  ed.) 
*755;  White  v.  Lewis,  2  A.  K.  Marsh. 
(Ky.)  123;  Lindsey  v.  Stevens,  5  Dana 
(Ky.)   104;   Giles  v.  Eaton,  54  Me.  186. 

34.  See  U.  S.  Eq.  Eule  18,  and  the 
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following  cases:  U.  S. — Heyman  V.  Uhl- 
man,  34  Fed.  686  (before  rule  day). 
Ala. — Davenport  v.  Bartlett,  9  Ala. 
179.  Ga. — Jordon  v.  Faircloth,  27  Ga. 
372;  McDougald  v.  Dougherty,  14  Ga. 
674  (new  party);  Carter  v.  McDougald, 
7  Ga.  93  (after  amendment  of  bill). 
Ky.— Bleight  v.  Mcllvoy,  4  T.  B.  Mon. 
142;  Mayersback  v.  Fauntleroy,  3  J.  J. 
Marsh.  535  (after  vacation  of  decree). 
Md.— Oliver  v.  Palmer,  11  Gill  &  J. 
290  (after  final  decree).  Miss. — Jones 
v.  Hervey,  66  Miss.  99,  5  So.  517.  N. 
Y. — American  L.  Ins.,  etc.  Co.  v. 
Bayard,  3  Barb.  Ch.  610  (amended 
answer  before  rule  day).  N.  C. — 
Marsh  v.  Grist,  62  N.  C.  349.  Tenn. 
White  v.  Cahal,  11  Humph.  253  (an- 
swer filed  before  rule  day).  Va. — - 
Eadford  v.  Fowlkes,  85  Va.  820,  8  S. 
E.  817  (amended  answer  before  rule 
day). 

Before  entry  of  order  taking  bill 
pro  confesso:  U.  S. — Oliver  v.  Deca- 
tur, 4  Cranch  C.  C.  458,  18  Fed.  Cas. 
No.  10,494;  Halderman  v.  Halderman, 
Hempst.  407,  11  Fed.  Cas.  No.  5,908. 
111.— Dunn  v.  Keegin,  4  111.  292.  N.  Y. 
Hoxie  v.  Scott,  Clarke  Ch.  457. 

Before  final  decree.  U.  S. — Wilson  V. 
Winchester  &  P.  E.  Co.,  82  Fed.  15; 
Pendleton  v.  Evans,  4  Wash.  C.  C.  336, 
19  Fed.  Cas.  No.  10,920;  Mason  v. 
Jones,  1  Hawy.  &  H.  323,  16  Fed.  Cas. 
No.  9,239.  Md.— Bailey  V.  Jones,  107 
Md.  405,  68  Atl.  881.  Va.— Sharitz  v. 
Movers,  99  Va.  519,  39  S.  E.  166. 

While  defendant  may  file  his  answer 
at  any  time  before  final  hearing,  he  can- 
not delay  the  hearing  unless,  by  affi- 
davit filed,  good  cause  be  shown  there- 
for. Augir  v.  Wardir  (W.  Va.),  70 
S.  E.  719.  The  court  may  refuse  to  de- 
lay a  cause  for  a  belated  defense.  Kim- 
ble V.  Wotring,  48  W.  Va.  412,  37  S. 
E.  606;  Keck  v.  Allender,  37  W.  Va. 
201,  16  S.  E.  520;  Wyatt  V.  Thompson, 
10    W.    Va.    645. 

35.  U.  S. — McGregor  v.  Vermont  I*. 
&    T.    Co.,    104    Fed.    709,   44    C.    C.   A* 
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L.  Withdrawing.  —  Leave  of  court  is  sometimes  given  to  with- 
draw an  answer  to  file  a  demurrer  to  the  bill,38  or  to  amend  the  an- 
swer as  to  errors  therein.37 

M.  Objections.  —  1.  In  General.  —  There  is  no  demurrer  to  an 
answer  in  equity  pleading.  The  regularity  of  an  answer  is  tested  by 
motion  to  take  it  from  the  files.38  Surplusage  is  tested  by  exceptions 
for  scandal  or  impertinence.30  The  sufficiency  of  the  answer  as  dis- 
covery is  tested  by  exceptions  for  insufficiency.40  Its  sufficiency  as  a 
defense  can  be  tested  only  by  setting  the  cause  down  for  hearing  on 
bill  and  answer,  or  on  final  hearing.41  In  some  jurisdictions,  objec- 
tions commonly  raised  by  exceptions,  are  taken  by  motions  to  strike.42 

2.  Taking  From  Files.  — An  answer  which  is  filed  out  of  time,  with- 
out leave  of  court,43  or  by  some  person  not  named  as  a  party  defendant 
to  the  suit,44  or  which  is  not  properly  signed  or  sworn  to  or  is  other- 
wise irregular,46  or  which  is  so  vague  and  evasive  as  not  to  amount  to 


146.  Ark. — Mayes  V.  Hendry,  33  Ark. 
240.  Ga. — Thornton  v.  Hightower,  17 
Ga.  1.  111.— Smith  v.  Brittenham,  88  111. 
291.  Ky— Smith  v.  Walton,  4  Bibb. 
283.  N.  J.— Southern  Nat.  Bank  v. 
Darling,  49  N.  J.  Eq.  398,  23  Atl.  475, 
as  to  stay  of  proceedings.  N.  Y. — At- 
lantic Ins.  Co.  v.  Lemar,  10  Paige  505; 
Wooster  v.  Woodhull,  1  Johns.  Ch.  539. 
Tenn. — Mitchell  v.  McKinney,  6  Heisk. 
83,  as  to   waiver  of  right   to  answer. 

See  also  Upshaw  v.  Hargrove,  6 
Smed.  &  M.  (Miss.)  286,  as  to  abate- 
ment of  suit. 

Leave  to  answer  out  of  time  may  be 
denied  for  laches.  McGregor  v.  Ver- 
mont Loan  &  Trust  Co.,  104  Fed.  709, 
44  C.  C.  A.  146;  Boyd  v.  Vanderkemp, 
1   Barb.   Ch.    (N.   Y.)    273. 

36.  Miss. — Kimbrough  v.  Curtis,  50 
Miss.  117.  Tenn. — Merchant  v.  Preston, 
1  Lea  280;  Chestnut  v.  Frazier,  6  Baxt. 
217;  Saunders  V.  Savage  (Tenn.  Ch.), 
63  S.  W.  218.  Va.— Weisiger  v.  Rich- 
mond Ice-Machine  Co.,  90  Va.  795,  20 
S.  E.  361. 

Compare  Phelps  v.  Elliott,  30  Fed. 
396,  where  question  might  be  raised  on 
final   hearing. 

37.  Salem  v.  Board  of  Health  (N. 
J.  Eq.),  74  Atl.  696  (that  mistake  or 
accident  must  be  shown);  Williams  v. 
Carle,  10  N.  J.  Eq.  543. 

See  also  White  v.  Joyce,  158  U.  S. 
128,  5  Sup.  Ct.  788,  39  L.  ed.  921,  re- 
lief denied  for  laches. 

38.  See  infra,  II,  M,  2. 

39.  See  infra,  II,  M,  3. 

40.  See  infra,  II,  M,  3. 

41.  See  the  title  "Hearing.*1 

42.  U.  S—  Johns-Pratt  Co.  v.  Sachs 


Co.,  176  Fed.  738,  in  patent  case.  Ind. 
Conwell  v.  Claypool,  8  Blackf.  la*. 
N.  J. — Condict  v.  Erie  R.  Co.  (N.  J. 
Eq.),  76  Atl  452;  Hanneman  v.  Rich- 
ter,  63  N.  J.  Eq.  753,  53  Atl.  177; 
Haberman  v.  Kaufer,  60  N.  J.  Eq.  271, 
47  Atl.  48;  Meredith  t;.  New  Jersey 
Zinc  Co.,  55  N.  J.  Eq.  211,  37  Atl.  539; 
Hutchinson  v.  Van  Voorhis,  54  N.  J. 
Eq.  439,  35  Atl.  371;  Van  Ness  v.  Rob- 
bins,  47  N.  J.  Eq.  329,  21  Atl.  954; 
Grey  v.  Bowman  (N.  J.  Eq.),  13  Atl. 
226;  Heckscher  v.  Trotter,  41  N.  J. 
Eq.  502,  5  Atl.  652;  Combs  v.  Combs 
(N.  J.  Eq.),  3  Atl.  354;  Crane  v.  Ely, 
40  N.  J.  Eq.  79;  Hill  V.  Collie,  25  N. 
J.  Eq.  469.  Wis.— Williams  v.  Sexton, 
19  Wis.  51. 

Such  motion  must  not  amount  to  a 
demurrer  to  the  answer.  Brill  v.  Mary 
A.  Riddle  Co.  (N.  J.  Eq.),  47  Atl.  223; 
Doane  &  Jones  Lumb.  Co.  v.  Essex 
Building  &  Land  Co.,  59  N.  J.  Eq. 
142,   45   Atl.   537. 

43.  U.  S. — Allen  v.  Mayor  and  Board 
of  Education,  17  Blatchf.  350,  1  Fed. 
Cas.  No.  232.  Ill;— Dorn  v.  Smith, 
85  111.  App.  516.  N.  Y.— Fulton  Bank 
v.  Beach,  2  Paige  307. 

44.  Putnam  v.  New  Albany,  4  Biss. 
365,  20  Fed.  Cas.  No.  11,481;  Park  v. 
Ulster  Petroleum  Co.,  25  W.  Va.  108 
(by  stockholder  of  defendant  corpora- 
tion). 

45.  TJ.  S. — Osgood  v.  Aloe  Instru- 
ment Co.,  69  Fed.  291;  Allis  v.  Stow- 
ell,  10  Biss.  57,  5  Fed.  203;  Bailey 
Washing  Mach.  Co.  v.  Young,  12 
Blatchf.  199,  2  Fed.  Cas.  No.  751.  Fla. 
King  v.  Bell,  54  Fla.  568,  45  So.  483. 
See  also  Ocala  v.  Anderson,  58  Fla.  415; 
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an  answer  may  be  taken  from  the  files  of  the  court  on  motion  of  the 
plaintiff.48  But,  as  to  the  last  ground  mentioned,  it  should  be  remem- 
bered that  the  insufficiency  of  an  answer  must  be  tested,  ordinarily, 
by  exceptions.47  Usually,  mere  irregularities  may  be  corrected,  by 
leave  of  court,  and  the  answer  may  be  refiled.48  They  are  waived  by 
excepting  or  replying  to  the  answer,49  or  by  setting  the  cause  down  for 
hearing  or  bill  and  answer  or  on  bill,  answer  and  proofs.50 

3.  Exceptions  and  Motions  To  Strike.  —  a.  Impertinence  and 
Scandal.  —  An  answer  may  be  excepted  to  for  scandal  or  imperti- 
nence.61 These  terms  have  been  defined  elsewhere  in  this  article.  It 
is  said  that  exceptions  for  impertinence  or  scandal  will  not  lie  where 
the  matter  excepted  to  is  justified  or  called  for  by  the  allegations, 
charges  or  interrogatories  of  the  bill.52 

b.  Insufficiency.  —  The  sufficiency  of  the  answer  as  a  response  to 
the  allegations,  charges  and  interrogatories  of  the  bill  must  be  tested 


50  So.  572,  unsigned  and  unverified  an- 
swer treated  as  a  nullity.  Mich. — 
Howes  v.  Downing,  72  Mich.  43,  40  N. 
W.  50.  Miss. — Flutch  v.  Jeffries,  59 
Miss.  506;  Mitchell  v.  Tishomingo  Sav. 
Inst.,  53  Miss.  613;  Hodges  V.  Phil- 
lips, 50  Miss.  362.  N.  J.— Pincers  v. 
Kobertson,  24  N.  J.  Eq.  348.  N.  Y. 
Mermilya  v.  Christie,  4  Sandf.  Ch.  376; 
Farmers'  L.  &  T.  Co.  v.  Jewett,  3  Ch. 
Sent.   53. 

46.  Ind. — Spivey  ».  Frazee,  7  Ind. 
661.  N.  J.— Travers  v.  Ross,  14  N.  J. 
Eq.  254.  Eng. — Smith  v.  Searle,  14 
Ves.  Jr.  415,  33  Eng.  Reprint  580; 
Tomkin  v.  Lethbridge,  9  Ves.  Jr.  178, 
32   Eng.   Reprint   570. 

47.  U.  S—  Stokes  v.  Farnsworth,  99 
Fed.  836.  Ala. — McLure  v.  Colelough, 
17  Ala.  89;  May  v.  Williams,  17  Ala. 
23.  N.  J.— Carpenter  v.  Gray,  38  N. 
J.  Eq.  135;  Squier  v.  Shaw,  24  N.  J. 
Eq.    74. 

See  also  Dennison  v.  Bassford,  7 
Paige  (N.  Y.)  370,  for  refusal  to  strike 
answer  as  shown. 

In  a  few  cases  defenses  set  up  by  an- 
swers in  violation  of  the  order  of  the 
court  or  the  practice  have  been  strick- 
en out.  Fields  v.  Killion,  129  Ala.  373, 
29  So.  797  (impertinency) ;  Crane  v. 
Ely,  40  N.  J.  Eq.  79;  Hill  v.  Collie,  25 
N.  J.  Eq.  469. 

An  answer  cannot  be  stricken  on 
motion  as  untrue  and  a  sham.  Adams 
v.  Western  Maryland  R.  Co.,  161  Fed. 
777;  Stokes  v.  Farnsworth,  99  Fed.  838. 

48.  Holton  v.  Gninn,  65  Fed.  450; 
Bailey  Washing  Machine  Co.  v.  Young, 
12   Blatchf.    199,   2   Fed.    Cas.   No.    751; 


Jackson  t>.  Dutton,  46  Fla.  513,  35   So. 
74. 

49.  Mich. — Howes  V.  Downing,  72 
Mich.  43,  40  N.  W.  50.  N.  Y.— Fulton 
Bank  v.  Beach,  6  Wend.  36;  Fulton 
Bank  v.  Beach,  2  Paige  307.  See  also 
Reed  V.  Warner,  5  Paige  650  (as  to  de- 
fective jurat);  Graham  v.  Stagg,  2 
Paige  321  (same).  Eng. — Glassington 
V.  Thwaites,  2  Russ.  458,  39  Eng.  Re- 
print  40S. 

50.  U.  S. — Besson  &  Co.  v.  Goodman, 
147  Fed.  887.  Fla. — Lee  v.  Bradley 
Fertilizer  Co.,  44  Fla.  787,  33  So.  456. 
Ky. — Bate  v.  McLaughlin,  1  A.  K. 
Marsh.  207.  Md. — Nesbitt  v.  Dallman, 
7  Gill  &  J.  494.  Miss.— Mitchell  v. 
Tishomingo  Savings  Institution,  53 
Miss.  613;  Yeiser  v.  Burke,  3  Smed.  & 
M.  439  (objection  made  in  appellate 
court).  N.  Y. — Sears  v.  Hyer,  1  Paige 
483. 

51.  U.  S. — United  States  v.  Ketten- 
bach,  175  Feci.  463,  where  motion  to 
strike  treated  as  exceptions.  Axk. — 
Burr  v.  Burton,  18  Ark.  214.  Fla.— 
South  Florida  Citrus  Land  Co.  v.  Wal- 
den,  59  Fla.  606,  51  So.  554.  N.  Y. 
Spencer  v.  Van  Duzen,  1  Paige  555. 
W.  Va.— Bennett  v.  Pierce,  45  W.  Va. 
654,  31   S.  E.  972. 

See  also  supra,  U,  C,  3. 

52.  U.  S. — Comstock  v.  Herron,  45 
Fed.  660.  Me. — Langdon  v.  Pickering, 
19  Me.  214.  N.  Y—  Woods  v.  Morell,  1 
Johns.  Ch.  103,  answers  to  impertinent 
interrogatories.  Compare  Rees  v.  Ev- 
ans, 1  Ch.  Sent.  6,  recriminatory  state- 
ments. Eng. — Wray  v.  Hutchinson,  2 
My.  &  K.  235,  39  Eng.  Reprint  934, 
answer   to    scandal. 
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by  exceptions,  and  not  by  demurrer  or  other  method."    Where  a  plea 


53.  U.  S. — Banks  v.  Manchester,  128 
U.  S.  244,  9  Sup.  Ct.  36,  32  L.  ed.  425 
(where  court  treated  case  as  for  hear- 
ing on  bill  and  answer);  Walker  v. 
Jack,  88  Fed.  576,  31  C.  C.  A.  462, 
60  U.  S.  App.  124;  Grether  v.  Cornell's 
Exrs.,  75  Fed.  742,  23  C.  C.  A.  498, 
43  U.  S.  App.  770;  Beeson  &  Co.  v. 
Goodman,  147  Fed.  887;  Barrett  v. 
Twin  City  Power  Co.,  Ill  Fed.  45;  Mc- 
Claskey  v.  Barr,  40  Fed.  559;  Crouch 
V.  Kerr,  38  Fed.  549;  Fuller  v.  Knapp, 
24  Fed.  100  (not  by  motion  to  require 
defendant  to  answer  interrogatories); 
Gaines  V.  Agnelly,  1  Woods  238,  9 
Fed.  Cas.  No.  5,173  (partial  answer  un- 
der U.  S.  Eq.  Bule  39).  Ala.— Wood- 
lawn  v.  Durham,  162  Ala.  565,  50  So. 
356;  Mobile  Bank  v.  Planters',  etc., 
Bank,  8  Ala.  772.  D.  C— Baub  v.  Hurt, 
24  App.  Cas.  211.  Fla. — Edwards  v. 
Drake,  15  Fla.  666.  111.— Brown  v. 
Scottish-American  Mortgage  Co.,  110 
111.  235;  Stone  v.  Moore,  28  111.  165. 
Ind.— Arnold  v.  Styles,  2  Blatchf.  391. 
la. — Burge  v.  Burns,  Morr.  287.  Miss. 
Winters  v.  Claitor,  54  Miss.  341.  N.  J. 
Travers  v.  Ross,  14  N.  J.  Eq.  254. 
N.  Y  —  Ellsworth  v.  Curtis,  10  Paige 
105  (answer  in  support  of  disclaimer); 
Clute  v.  Boole,  8  Paige  83;  Kirby  v. 
Taylor,  6  Johns.  Ch.  242  (answer  to 
part  of  bill);  Whitney  v.  Belden,  1 
Edw.  Ch.  386;  Desplaces  v.  Goris,  1 
Edw.  Ch.  350.  See  also  Baggott  v. 
Henry,  1  Edw.  Ch.  7,  as  to  exceptions 
on  immaterial  matters.  Term. — Phil- 
lips v.  Overton,  4  Hayw.  291.  Vt. — 
Blaisdell  v.  Stevens,  16  Vt.  179.  W. 
Va. — Richardson  v.  Donehoo,  16  W.  Va. 
685.  Eng.—  Hodgson  v.  Butterfield,  2 
Sim.  &  Stu.  236,  57  Eng.  Reprint  336; 
Marsh  v.  Hunter,  3  Madd.  437,  56  Eng. 
Reprint  565;  Coke  v.  Wilcocks,  Mose- 
ley  73,  25  Eng.  Reprint  279. 

Compare,  as  to  West  Virginia  prac- 
tice, Ward  v.  Ward,  50  W.  Va.  517, 
40  S.  E.  472;  Bennett  v.  Pierce,  45  W. 
Va.   654,   31   S.   E.   972. 

Under  U.  S.  Equity  Rule  39,  an  an- 
swer in  support  of  a  plea  in  bar  is  not 
subject  to  exception  because  it  does 
not  answer  all  the  specific  interroga- 
tories of  the  bill.  Hatch  v.  Banrcroft- 
Thompson  Co.,  67  Fed.  802. 

"Exceptions  to  an  answer  for  in- 
sufficiency can  only  be  sustained  when 
aome  material  allegation,  charge  or  in- 
t«rrt>gatoi/  in  the  bill  is  not  fully  an- 


swered." Barrett  v.  Twin  City  Pow- 
er Co.,  Ill  Fed.  45,  per  Simonton,  C. 
J.,  citing  Stafford  v.  Brown,  4  Paige 
(N.  Y.)   88. 

Form  of  Exceptions. — 

In  Equity. 

Between  A.  B.,  Plaintiff;  and 
C.  D.,  Defendant. 

Exceptions  taken  by  the  above- 
named  plaintiff  to  the  answer  of  the  de- 
fendant  for    insufficiency. 

1st.  For  that  the  defendant  does  not 
answer  whether  or  not  he  received  any 
usury  on  the  money  or  dues  belonging 
to  the  estate,  or  that  were  derived  from 
the  estate  of  Rebecca  Bostwick,  but 
answers  evasively,  by  saying,  "In  his 
acts  as  executor  of  Rebecca  Bostwick, 
he   made    no   usury." 

2d.  For  that  he  answers,  that  when 
he  received  moneys  due  the  estate  he 
charged  himself  with  the  amount,  and 
made  a  return  of  the  same,  but  does 
not  set  forth  nor  show  such  return, 
nor  the  amount  thereof. 

3d.  For  that  he  answers  that  he 
mixed  up  the  funds  of  the  estate  with 
his  own  money,  and  used  and  loaned  it 
out  as  his  own,  but  does  not  answer  to 
the  best  of  his  remembrance,  informa- 
tion and  belief,  the  amount  of  the 
moneys  of  said  estate  so  mixed  with  his 
estate,  and  what  interest  he  received  or 
made  from  loans  and  dues  thus  made 
after  such  mixture;  he  does  not  an- 
swer the  per  cent,  he  was  in  the  habit 
of   exacting   on   loans. 

4th.  For  that  he  answers  that  he 
believes  the  amount  he  turned  over  to 
the  legatees,  in  principal  and  inter- 
est, exceeds  the  amount  that  came  to 
his  hands,  when  the  losses  are  consid- 
ered, but  does  not  state  nor  set  forth 
such  amounts  received  or  turned  over, 
nor  the  amount  of  the  losses. 

5th.  For  that  he  states  that  com- 
plainant, Blake,  had  returns  before  him, 
made  by  defendant,  and  that  from  such 
returns,  he  knew  and  was  apprised  of 
all  the  act^gs  and  liabilities  as  execu- 
tor, but  does  not  set  forth,  nor  show, 
nor  exhibit  such  returns  to  this  honor- 
able  court. 

6th.  For  that  such  answer  is  evasive 
and  indirect,  and  in  many  parts  argu- 
mentative. 

7th.  For  that  the  defendant  does  not 
attach  to  his  answer  any  account  or 
exhibit  of  his  dealings  of  many  years' 
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is  directed  to  stand  for  an  answer,"  its  sufficiency  is  thereby  ap- 
proved,55 unless  liberty  to  except  is  reserved  in  the  order.50 

When  a  demurrer  or  plea  to  part  of  a  bill  is  overruled,  an  answer 
to  other  parts  of  the  bill  filed  before  the  overruling  of  the  demurrer  or 
plea  may  be  accepted  to.57  An  exception  tests  the  sufficiency  of  the 
matter  excepted  to  as  discovery  only  and  not  as  a  defense.  Therefore, 
exceptions  for  insufficiency  (not  impertinence)  will  not  die  to  new  or 
affirmative  matters  pleaded  in  the  answer  as  a  defense  only.68  And, 
therefore  also,  it  is  held  in  some  jurisdictions,  that  exceptions  for  in- 
sufficiency will  not  lie  where  oath  to  the  answer  is  waived,59  but,  in 
those  jurisdictions  in  which  waiver  of  the  oath  does  not  excuse  the  de- 
fendant from  making  full  answer,  exceptions  for  insufficiency  are 
proper.80 

Exceptions  will  not  lie  for  failure  to  answer  inpertinent  charges 


standing,  with  the  estate  of  his  testa- 
trix. 

8th.  For  that  he  does  not  answer 
facts  to  the  best  of  his  knowledge,  re- 
membrance, information   and  belief. 

See  Beall  v.  Blake,  10  Ga.  449,  453. 

54.  Leacraft  v.  Demprey,  4  Paige 
(N.  Y.)  124;  Souzer  v.  DeMeyer,  2 
Paige  (N.  Y.)  574;  French  v.  Shotwell, 
5  Johns.  Ch.  (N.  Y.)  555;  Brien  v. 
Marsh,  1  Tenn.  Ch.  625. 

55.  Ga.— Beall  v.  Blake,  10  Ga.  449. 
N,  Y. — McCormick  v.  Chamberlin,  11 
Paige  543;  Kirby  v.  Taylor,  6  Johns. 
Ch.  242.  Eng. — Sellon  v.  Lewen,  3  P. 
Wms.  239,  24  Eng.  Beprint  1045. 

56.  McCormick  V.  Chamberlin,  11 
Paige  (N.  Y.)  543;  Brian  v.  Marsh,  1 
Tenn.  Ch.   625. 

57.  Mitf.  Ch.  PI.  (Jeremy  ed.)  *317; 
Siffkin  v.  Manning,  9  Paige  (N.  Y.) 
222;  Many  v.  Beekman  Iron  Co.,  9  Paige 
(N.  Y.)  188;  Kuypers  V.  Reformed 
Dutch  Church,  6  Paige  (N.  Y.)  570; 
Summers  v.  Murray,  2  Edw.  Ch.  (N.  Y.) 
205;  Cotes  v.  Turner,  Bunb.  (Eng.) 
123. 

58.  U.  S  —  Walker  v.  Jack,  88  Fed. 
576,  31  C.  C.  A.  462,  60  U.  S.  App.  124; 
Green  V.  Aurora  R.  Co.,  158  Fed.  909; 
Pennsylvania  Co.  v.  Bay,  138  Fed.  203; 
Barrett  v.  Twin  City  Power  Co.,  Ill 
Fed.  45;  Stokes  v.  Farnswoii-h,  99  Fed. 
836;  Whittemore  v.  Patten,  84  Fed.  51; 
Bower  Barff  Rustless  Iron  Co.  V.  Wells 
Rustless  Iron  Co.,  43  Fed.  391;  Adams 
v.  Bridgewater  Iron  Co.,  6  Fed.  179. 
Compare  Savings  &  Trust  Co.  v.  Bear 
Val.  Irrigation  Co.,  112  Fed.  693,  as  to 
inconsistent  defense.  Fla. — Moore  v. 
Clem,  45   Fla.   476,  34   So.   305.     N.  Y. 


Spencer  v.  Van  Duzen,  1  Paige  555; 
Jolly  v.  Carter,  2  Edw.  Ch.  209;  Whit- 
ney V.  Belden,  1  Edw.  Ch.  386;  Des- 
places  v.  Goris,  1  Edw.  Ch.  350.  Tenn. 
Lanum  v.  Steel,  10  Humph.  280.  See 
also  Steepy  v.  Public  Service  Corp.,  65 
N.  J.  Eq.  529,  56  Atl.  127,  that  rule 
applies  to  motion. 

But  it  has  been  held  that  if  the 
matter  excepted  to  would  be  a  defense 
to  the  bill,  it  is  sufficient  as  against 
exceptions.  Blair  v.  Core,  20  W.  Va. 
265. 

59.  U.  S. — Tillinghast  v.  Chase,  121 
Fed.  436;  Field  v.  Hastings  &  Bradley 
Co.,  65  Fed.  279;  United  States  v.  Mc- 
Laughlin, 24  Fed.  823.  111.— Smith  v. 
McDowell,  148  111.  51,  35  N.  E.  141,  22 
L.  R.  A.  393;  Goodwin  v.  Bishop,  50 
111.  App.  145.  Mass. — Pearson  v.  Tread- 
well,  179  Mass.  462,  61  N.  E.  44.  Mich. 
Morris  v.  Morris,  5  Mich.  171.  N.  Y. 
McCormick  v.  Chamberlin,  11  Paige 
543;  Hatch  v.  Eustaphieve,  Clarke  Ch. 
63;  Carpenter  V.  Benson,  4  Sandf.  Ch. 
496.  Tenn. — Sheppard  v.  Akers,  1 
Tenn.  Ch.  326. 

60.  U.  S. — John  Church  Co.  V.  Zim- 
merman, 131  Fed.  652;  National  Hollow 
Brake  Beam  Co.  v.  Interchangeable 
Brake  Beam  Co.,  83  Fed.  26;  Whitte- 
more v.  Patten,  81  Fed.  527;  Colgate  v. 
Compaignie  Francaise  du  Telegraphe,  23 
Blatchf.  86,  23  Fed.  82.  111.— Farrand 
v.  Long,  184  111.  100,  58  N.  E.  313  (un- 
der statute);  Bauerle  v.  Long,  165  111. 
340,  46  N.  E.  227  (under  statute).  N.  J. 
Ryan  v.  Anglesea  R.  Co.  (N.  J.  Eq.), 
12  Atl.  539;  Reed  v.  Cumberland  Mu- 
tual Fire  Ins.  Co.,  36  N.  J.  Eq.  393. 
R.  I. — McTwiggan  v.  Hunter,  19  B.  L 
68,  31  Atl.  693. 
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and  interrogatories.61  Exceptions  for  insufficiency  will  not  lie  to  the 
answer  of  a  person  under  disability,02  or,  it  seems,  to  the  answer  of 
a  public  officer  sued  in  his  official  capacity.63  By  the  better  opinion, 
exceptions  will  lie  to  the  answer  of  a  corporation. " 

c.  Form  of  Exceptions.  — Exceptions  must  be  in  writing.65  They 
should  be  properly  entitled  in  the  cause  in  which  they  are  filed.60  They 
should  set  forth  the  matters  in  the  answer  complained  of  so  fully  and 
specifically  that  their  validity  may  be  determined  by  comparing  them 
with  the  bill  alone.67  They  should  be  separately  stated.68  Exceptions 
must  be  signed  by  counsel.69 

d.  Filing.  —  The  time  for  filing  exceptions  is  governed  by  differ- 
ent statutes  and  court  rules  to  which  reference  only  can  be  made.70 


61.  Hageman  V.  Brown  (N.  J.  Eq.), 
73  Atl.  862. 

62.  Wright  V.  Miller,  1  Sandf.  Ch. 
(N.  Y.)  103;  Micklethwaite  v.  Atkinson, 
1  Coll.  173,  63  Eng.  Reprint  371;  Lucas 
V.  Lucas,  13  Ves.  Jr.  274,  33  Eng.  Re- 
print 297;  Copeland  v.  Wheeler,  4  Bro. 
Ch.  256,  29  Eng.  Reprint  881. 

63.  Davison  v.  Attorney  General,  5 
Price  (Eng.)  398;  Attorney  General  v. 
Lambrith,  5  Price   (Eng.)   386. 

64.  National  Hollow  Brake  Beam 
Co.  v.  Interchangeable  Brake  Beam  Co., 
83  Fed.  26;  Gamewell  Fire  Alarm  Tel. 
Co.  v.  New  York,  31  Fed.  312;  Colgate 
V.  Compagnie  Francaise  du  Telegraphe, 
23  Blatch.  86,  23  Fed.  82;  Flitcroft  v. 
Allenhurst  Club,  69  N.  J.  Eq.  13,  59 
Atl.  878.  Contra,  United  States  V.  Mc- 
Laughlin, 24  Fed.  823. 

65.  U.  S. — Brooks  v.  Byam,  1  Story 
296,  4  Fed.  Cas.  No.  1,947.  Fla.— Hunt 
v.  Turner,  54  Fla.  654,  45  So.  509.  N.  Y. 
Woods  V.  Morrell,  1  Johns.  Ch.  103. 
W.  Va.— Arnold  v.  Slaughter,  36  W.  Va. 
589,  15  S.  E.  250.  Eng.— Yates  v. 
Hardy,  Jac.  223,  37  Eng.  Reprint  833. 

66.  Williams  V.  Davies,  1  Sim.  &  St. 
426,  57  Eng.  Reprint  170. 

For  form  of  exceptions,  see  Beall  v. 
Blake,  10   Ga.  449. 

67.  U.  S—  Blanton  v.  Chalmers,  158 
Fed.  907;  Whittemore  V.  Patten,  84 
Fed.  51;  Shultz  v.  Phenix  Ins.  Co.,  77 
Fed.  375;  Bower  Barff  Rustless  Iron 
Co.  v.  Wells  Rustless  Iron  Co.,  43  Fed. 
391;  Fuller  v.  Knapp,  24  Fed.  100; 
Brooks  v.  Byam,  1  Story  296,  4  Fed. 
Cas.  No.  1,947;  U.  S.  Eq.  Rules  27,  61, 
65.  See  Barrett  v.  Twin  City  Power 
Co.,  Ill  Fed.  45,  that  an  exception,  as 
for  insufficiency,  may  be  treated  as  one 
for  impertinence.  Ark. — Turnage  V. 
Fisk,  22  Ark.  2S6.  Fla.— Peck  v.  Os- 
teen,  37  Fla.  427,  20  So.  549.    111.— Jack- 


son v.  Kraft,  186  111.  623,  58  N.  E.  298. 
Md.— West  v.  Williams,  1  Md.  Ch.  358. 
N.  J. — Mutual  Life  Insurance  Co.  v. 
Cokefair,  41  N.  J.  Eq.  142,  3  Atl.  686. 
N.  Y.— Buloid  v.  Miller,  4  Paige  473; 
Whitmarsh  v.  Campbell,  1  Paige  615; 
McKeen  v.  Field,  4  Edw.  Ch.  379; 
Baker  v.  Kingsland,  3  Edw.  Ch.  138. 
W.  Va.— Ward  v.  Ward,  50  W.  Va.  517, 
40  S.  E.  472;  Sandusky  v.  Faris,  49  W. 
Va.  150,  38  S.  E.  563;  Bennett  v.  Pierce, 
45  W.  Va.  654,  31  S.  E.  972;  Arnold 
v.  Slaughter,  36  W.  Va.  589,  15  S.  E. 
250.     Eng.— Earl  of  Litchfield  v.  Bond, 

5  Beav.  513,  49  Eng.  Reprint  676. 
Irregularities    in    exceptions    may   be 

ground  for  taking  them  from  the  files 
on  motion;  but  irregularities  are  waived 
by  setting  the  exceptions  down  for 
hearing.  Williams  v.  Davis,  1  Sim.  & 
St.  426,  57  Eng.  Reprint  170;  Yates  V. 
Hardy,  Jac.   223,   37   Eng.   Reprint   833. 

68.  Separate  exception  should  be 
filed  to  separate  answers.  Sydolph  v. 
Monkston,  2  Dick.  609,  21  Eng.  Reprint 
408. 

As  to  separate  exceptions  to  the  same 
matter,  see  Mclntyre  v.  Union  College, 

6  Paige  (N.  Y.)  239;  Methodist  Epis- 
copal Church  v.  Jacques,  Hopk.  Ch. 
(N.  Y.)  453. 

69.  Hitchcock  V.  Rhodes,  42  N.  J. 
Eq.  495,  '8  Atl.  317;  Candler  v.  Parting- 
ton, 6  Madd.  102,  56  Eng.  Reprint 
1031;  Yates  v.  Hardy,  1  Jac.  223,  37 
Eng.  Reprint  833. 

70.  See  U.  S.  Eq.  Rule  61,  and  caseB 
following:  Ga. — McDoueald  v.  Carey, 
12  Ga.  553.  Md.— Salmon  v.  Clagett,  3 
Bland  125.  E.  I. — Lawrence  v.  Hall,  3 
R.  I.  150.  See  also  American  Loan  & 
T.  Co.  v.  East  &  W.  R.  Co.,  40  Fed. 
384;  La  Vega  v.  Lapsley,  1  Woods  428, 
14  Fed.  Cas.  No.  S.123  (that  the  hear- 
ing must  be  on  rule  day). 
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Courts  may  extend  the  time.71  Exceptions  for  impertinence  should 
be  filed  and  disposed  of  before  exceptions  for  insufficiency  are  filed.72 
Exceptions  for  scandal  may  be  filed  at  any  time.73 

e.  Amending.  —  Leave  of  court  may  be  given  to  amend  exceptions 
on  file,74  but  leave  to  add  new  exceptions  for  insufficiency  is  rarely 
granted.75 

f.  Withdraiving  and  Waiving.  —  Exceptions  may  be  withdrawn.76 
They  are  waived  by  replying,77  or  by  going  to  hearing  on  bill  and  an- 
swer, or  on  bill,  answer  and  proofs,  or  by  taking  the  allegations  of 
the  bill  pro  confesso.78 

g.  Hearing  and  Determination.  —  If  not  submitted  to  by  the  de- 
fendant, exceptions  are  referred  to  a  master,79  or  heard  by  the  court.80 
Exceptions  for  insufficiency  may  be  allowed  in  part  only,81  but  ex- 
ceptions for  impertinence  must  be  allowed  in  toto  or  overruled.82     Ex- 


71.  TJ.  S. — American  Loan  &  Trust 
Co.  v.  East  &  W.  E.  Co.,  40  Fed.  384. 
See  also  Bead  v.  Consequa,  4  Wash.  C. 
C.  335,  20  Fed.  Cas.  No.  11,607  (as  to 
abridging  time);  Kittrilge  v.  Clare- 
mont  Bank,  3  Story  590,  14  Fed.  Cas. 
No.  7,858  (same).  Not  after  time  for 
hearing.  Ga. — Hammond  v.  Houston, 
20  Ga.  29.  Md.— Belt  v.  Blackburn,  28 
Md.    227.      Tenn. — Marsh   v.    Crawford, 

I  Swan  116.  W.  Va.— McKell  v.  Col- 
lins Colliery  Co.,  46  W.  Va.  625,  33 
S.  E.  765. 

72.  Patriotic  Bank  v.  Bank  of 
Washington,  5  Cranch  C.  C.  602,  18 
Fed.  Cas.  No.  10,806;  Baphael  v.  Bird- 
wood,  1  Swanst.  228,  36  Eng.  Beprint 
368.  See  also  Lawrence  V.  Lawrence, 
4  Edw.  Ch.  (N.  Y.)  357;  Woods  V. 
Morrell,  1  Johns.  Ch.   (N.  Y.)    103. 

73.  Ellison  v.  Burgess,  (cited  in 
Abergavenny  v.  Id.)  2  P.  Wms.  312,  24 
Eng.  Beprint  744. 

74.  Whittemore  V.  Patten,  84  Fed. 
51;  Dolder  v.  Bank  of  England,  10  Ves. 
Jr.  284,  32  Eng.  Beprint  853;  North- 
cote  v.  Northcote,  1  Dick.  22,  21  Eng. 
Beprint   175. 

75.  Eager  V.  Wiswall,  2  Paige  (N. 
Y.)  369;  Chazournes  v.  Mills,  2  Barb. 
Ch.  (N.  Y.)  466;  Partridge  v.  Havcraft, 

II  Ves.  Jr.  570,  32  Eng.  Beprint  1210 
(further  answer  referred  as  original 
exceptions).  Compare  Bennington  Iron 
Co.  v.  Campbell,  2  Paige  (N.  Y.)  159, 
as  to  new  matter  in  amenled  answer. 

76.  American  Loan  &  Trust  Co.  V. 
East  &  W.  B.  Co.,  40  Fed.  384;  Boyd  v. 
Mills,  13  Ves.  Jr.  85,  33  Eng.  Beprint 
226.  See  also  Pegg  v.  Davis,  2  Blackf. 
(Ind.)    281. 

77.  Berry  v.   Matthews,   7   Ga.   457; 
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Brown  v.  Eicketts,  2  Johns.  Ch.  (N.  Y.) 
425. 

78.  U.  S. — Sprague  V.  Provident  Sav. 
&  Trust  Co.,  163  Fed.  449,  90  C.  C.  A. 
71.  111.— Stone  v.  Moore,  26  111.  165; 
Kitchell  v.  Burgwin,  21  111.  40.  Ey. 
Griffith  v.  Depew,  3  A.  K.  Marsh.  177, 
13  Am.  Dec.  141.  Md. — McKim  v. 
Mason,  2  Md.  Ch.  510.  Miss. — Cowen 
v.  Alsop,  51  Miss.  158.  Va. — Danger- 
field  v.  Claiborne,  2  Hen.  &  M.  17. 

79.  Beale  v.  Bloomer,  8  Paige  (N.  Y.) 
78;  Woods  V.  Morrell,  1  Johns.  Ch. 
(N.  Y.)  103;  Clarke  v.  Tinsley,  4  Band. 
(Va.)  250;  Mitf.  Ch.  PI.  (Jeremy  ed.) 
*316. 

80.  U.  S.  Eq.  Eule  63;  La  Vega  v. 
Lapsley,  1  Woods  428,  14  Fed.  Cas.  No. 
8,123;  Scatterwhite  v.  Davenport,  10 
Eich.  Eq.    (S.  C.)    305. 

81.  East  India  Co.  V.  Campbell,  1 
Ves.  Sr.  246,  27  Eng.  Beprint  1010; 
Hoffman  v.  Postill,  L.  E.  4  Ch.  App. 
673. 

82.  TJ.  S  —  Mound  City  V.  Castle- 
man,  171  Fed.  520;  Barrett  V.  Twin 
City  Power  Co.,  Ill  Fed.  45.  Ala.— 
Bentley  V.  Cleveland,  22  Ala.  814.  Fla. 
Moore  V.  Clem,  45  Fla.  476,  34  So.  305; 
Bush  v.  Adam,  22  Fla.  177.  N.  J.— Uodd 
v.  Wilkinson,  42  N.  J.  Eq.  674,  9  Atl. 
685;  Eeed  V.  Cumberland  Mut.  F.  Ins. 
Co.,  36  N.  J.  Eq.  393.  N.  Y—  Balcom 
v.  New  York  Life  Ins.  Co.,  11  Paige 
454;  Curtis  V.  Masten,  11  Paige  15; 
German  v.  Machin,  6  Paige  288;  Mc- 
Intyre  V.  Union  College,  6  Paige  239; 
Norton  v.  Woods,  5  Paige  260;  Davis 
i'.  Mapes,  2  Paige  105;  Desplace  v. 
Goris,  1  Edw.  Ch.  350.  W.  Va.— Ward 
v.  Ward,  50  W.  Va.  517,  40  S.  E.  472; 
Bichardson  v.  Donehoo,  16  W.  Va.  685. 
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cepting  to  an  answer  to  part  of  a  bill  before  a  demurrer  or  plea  to 
another  part  of  the  bill  has  been  ruled  on  is  an  admission  of  the  valid- 
ity of  the  plea  as  an  excuse  for  not  making  further  discovery.** 

ni.  AMENDMENTS.84  A.  In  General.  —1.  Constitutionality 
of  Statutes.  —  There  can  be  no  doubt  as  to  the  power  of  a  state  legisla- 
ture to  amend  the  practice  in  relation  to  pleadings  in  chancery  so  that 
amendments  may  be  permitted  which  were  not  allowed  before.85 

2.  Statement  of  General  Rule.  —  The  right  to  amend  the  bill  or 
answer  in  equity  rests  so  largely  in  the  sound  discretion  of  the  trial 
court86  and  depends  so  much  on  the  peculiar  circumstances  of  each  case, 
that  no  general  rule  can  be  stated  covering  all  cases.     But  applica- 


Eng. — Reade  v.  Woodroffe,  24  Beav. 
421,  53  Eng.  Reprint  420;  Wagstaff  v. 
Bryan,  1  Paiss.  &  M.  28,  39  Eug.  Re- 
print 11;  Elmer  v.  Creasy,  L.  R.  9  Ch. 
App.   69. 

And  see,  II,  C,  3. 

83.  Brownell  v.  Curtis,  10  Paige 
(N.  Y.)  210;  Siffkin  v.  Manning,  9 
Paige  (N.  Y.)  222;  Foley  v.  Hill,  3  Myl. 
&  Cr.  475,  40  Eng.  Reprint  1010;  Boyd 
V.  Mills,  13  Ves.  Jr.  85,  33  Eng.  Re- 
print 226.  Compare  Darnell  v.  Reyny, 
1  Vern.  344,  23  Eng.  Reprint  509. 

But  not  of  its  validity  as  a  bar  to 
relief.  Mitf.  Ch.  PI.  (Jeremy  ed.) 
*317. 

84.  As  to  remand  to  court  below 
with  leave  to  amend,  see  the  title 
"Mandate." 

As  to  necessity  for  new  process  upon 
amendment,  see  the  title   "Process." 

As  to  right  to  a  continuance  upon 
amending  the  pleadings  in  equity,  see 
the   title    "Continuances." 

As  to  amendments  of  injunction  bills, 
Bee  the  title  "Injunction." 

See  also  in  general  the  title  "Amend- 
ments and  Jeofails." 

85.  Brink  v.  Morton,  2  Iowa  411. 

86.  U.  S. — Richmond  v.  Irons,  121 
TJ.  S.  27,  7  Sup.  Ct.  788,  30  L.  ed.  864; 
Lyon  v.  McKeefrey,  171  Fed.  384,  96 
C.  C.  A.  340;  Smith  v.  Babcock,  3  Sumn. 
583,  22  Fed.  Cas.  No.  13,008;  Caster  v. 
Wood,  Baldw.  289,  5  Fed.  Cas.  No. 
2,505.  Ga.— McDougald  v.  Williford,  14 
Ga.  665;  McDougald  V.  Daugherty,  11 
Ga.  570.  111. — Bauer  Grocer  Co.  v. 
Zelle,  172  111.  407,  50  N.  E.  238;  Mc- 
Artee  v.  Engart,  13  111.  242.  Mass. 
Drew  v.  Beard,  107  Mass.  64.  N.  J. 
Huffman  v.  Hummer,  17  N.  J.  Eq.  269. 
Va.— Branch  t'.  Bucklev,  109  Va.  784, 
65  S.  E.  652.  W.  Va.— Bill  v.  Schilling, 
39  W.  Va.  108,  19  S.  E.  514. 

For  the  other  citations  see  infra,  III, 
B,  3. 


Injunctions. — Great  strictness  pre- 
vails in  regard  to  amendments  to  in- 
junction bills.  Hill  v.  Hill,  53  Vt.  578. 
See  the  title  "Injunction." 

It  is  within  the  discretion  of  the 
court  to  permit  the  filing  of  an  amend- 
ed bill  to  support  a  preliminary  injunc- 
tion already  issued,  and  if  the  amended 
bill  shows  good  ground  for  the  injunc- 
tion, it  is  not  error  to  refuse  to  dis- 
solve such  writ  for  the  mere  reason 
that  the  original  bill  may  have  been 
defective.  Barber  v.  Reynolds,  33  Cal. 
497. 

When  Amendment  Will  Result  in  Mul- 
tifariousness.— The  court  in  the  exer- 
cise of  its  discretion  may  refuse  to 
amend  a  bill,  on  the  ground  that  it 
would  render  the  bill  multifarious. 
Jordan  v.  Jordan,  16  Ga.  446;  Linn  V. 
Patton,  10  W.  Va.  187. 

But  the  objection  of  multifarious- 
ness cannot  be  interposed  to  an 
amended  bill  where  the  new  parties 
and  matters  are  necessary.  Hart  V. 
Clark,  54  Ala.  490;  Dobyns  V.  Rawley, 
76  Va.  537. 

A  Matter  of  Right. — In  some  states 
if  the  application  is  presented  at  an 
early  stage  of  the  proceedings,  it  is 
a  matter  of  right.  By  statute  in  Ala- 
bama the  amendment  of  the  original 
bill  (American  Freehold  Land  Mtg.  Co. 
v.  Pollard,  132  Ala.  155,  32  So.  630; 
Stein  v.  McGrath,  116  Ala.  593,  22  So. 
861;  Smith  V.  Coleman,  59  Ala.  260) 
or  answer  (Harlahd  v.  Person,  93  Ala, 
273,  9  So.  379)  at  any  time  before  final 
decree  is  a  matter  of  right. 

And  in  Illinois  and  Indiana  before 
answer  (Droullard  v.  Baxter,  2  111.  191; 
Cheek  v.  Tilley,  31  Ind.  121),  and  in 
New  Jersey,  before  replication  (Buck- 
ley v.  Corse,  1  N.  J.  Eq.  504,  citing  1 
Newl.  192)  the  amendment  is  a  matter 
of  course. 
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tions  to  amend  should  be  dealt  with  on  broad  principles  of  equity  and 
justice,  regardless  of  form  and  technical  rules  of  practice.87 

3.  Leave  of  Court.  —  Before  answer  or  demurrer,  the  amendment 
may  be  made  by  common  order,88  but  afterwards,  leave  of  court  must 
first  be  obtained  before  a  bill89  or  answer90  may  be  amended.91 

Where  an  order  granting  leave  to  file  an  amendment  is  vacated  and 
set  aside,  the  bill  then  stands  as  if  leave  to  file  had  never  been  given.92 

4.  Right  To  Annex  Conditions.  —  The  chancellor,  in  allowing  an 
amendment,  may  impose  such  terms  and  conditions  as  he  may  think 
just  and  equitable.93  But  the  terms  should  be  such  as  not  to  injure 
others.94 

It  is  a  matter  of  course  to  allow  the  complainant  to  amend  his  bill 
without  costs  upon  the  coming  in  of  the  answer  or  any  other  de- 
fense made,  so  as  to  shape  the  pleadings  for  the  better  development  of 
his  case.95  But  if  the  amendment  is  sought  after  replication,  or  after 
setting  the  plea  or  demurrer  for  hearing,  it  will  be  upon  terms.96 


87.  Per  Mr.  Justice  Harlan,  and  the 
following  cases:  U.  S. — Jones  v.  Mee- 
han,  175  U.  S.  1,  28,  20  Sup.  Ct.  1,  44 
L.  ed.  49;  Richmond  v.  Irons,  121  U. 
S.  27,  7  Sup.  Ct.  788,  30  L.  ed.  864; 
Hardin  v.  Boyd,  113  U.  S.  756, 
5  Sup.  Ct.  771,  28  L.  ed.  1141;  Insur- 
ance Co.  of  North  America  t;.  Svendsen, 
74  Fed.  346;  Calloway  v.  Dobson,  1 
Brock.  119,  4  Fed.  Cas.  No.  2,325.  N.  Y. 
Bowen  v.  Cross,  4  Johns.  Ch.  377. 
W.  Va  —  Ratliff  v.  Sommers,  55  W.  Va. 
30,  46  S.  E.  712. 

88.  1  Danl.  Ch.  Pr.  407;  Holland  V. 
Trotter,  22  Gratt.   (Va.)   136. 

89.  U.  S—  Terry  v.  MeLure,  103 
U.  S.  442,  26  L.  ed.  403.  Ala— Bond- 
urant  v.  Sibley's  Heirs,  37  Ala.  425. 
Mich. — Michigan  Bank  v.  Niles,  Walk. 
398.  R.  I.— Baker  v.  Baldwin,  1  R.  I. 
489. 

No  amendment  of  a  bill  can  be  made 
without  the  leave  of  the  court,  which 
in  all  cases  should  be  applied  for  by 
petition  concisely  stating  the  circum- 
stances which  render  an  amendment 
necessary.  Walsh  v.  Smyth,  3  Bland 
(Md.)  9,"  21. 

In  Michigan  under  Ch.  rule  16,  a  bill 
may  be  amended  in  a  pro  confesso  case 
without  leave  of  court  after  the  time 
limited  for  appearance.  Bowers  v. 
Circuit  Judge,  136  Mich.  367,  39  N.  W. 
394. 

Striking  Out  Motion. — An  amend- 
ment made  without  leave  of  court  will 
be  struck  out  on  motion.  Molvneux 
V.  Collier,  .13  Ga.  406.  But  the  refusal 
of  the  chancellor  to  strike  out  an 
amended  bill  because  filed  without  leave 
of   court   first   obtained,   is   tantamount 
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to  leave  to  file  it.     Ward  V.  Whitfield, 
64  Miss.  754,  2  So.  493. 

90.  Thomas  v.  Frederick  County 
School,  7  Gill  &  J.   (Md.)   369. 

91.  A  bill  or  answer  amended  with- 
out leave  will  be  taken  off  the  file. 
Molyneaux  v.  Collier,  13  Ga.  406;  War- 
ren v.  Twilley,  10  Md.  39;  Thomas  v. 
Frederick  County  School,  7  Gill  &  J. 
(Md.)  369. 

92.  Carey-Lombard  Lumb.  Co.  P. 
Daugherty,   125   111.   App.   258. 

93.  IT.  S  —  Neale  v.  Neale,  9  Wall. 
1,  19  L.  ed.  590.  Ala.— Mahone  v.  Wil- 
liams, 39  Ala.  202;  Rives  v.  Walthall's 
Exrs.,  38  Ala.  329.  Ga.— Chambliss  V. 
Taber,  26  Ga.  167.  N.  J.— Burgin  V. 
Giberson,  23  N.  J.  Eq.  403.  Vt.— Por- 
ter v.  Bank   of  Rutland,   19   Vt.   410. 

94.  MeDougald  v.  Dougherty,  11  Ga. 
570. 

'95.  Carleton  v.  L 'Estrange,  1  Turn. 
&  R.  23,  37  Eng.  Reprint  1002;  Dipper 
v.  Durant,  3  Mer.  465,  36  Eng.  Reprint 
179;  Jennings  v.  Pearce,  1  Ves.  Jr.  447, 
30  Eng.  Reprint  430;  Vernon  v.  Cue,  1 
Dick.   358,   21   Eng.   Reprint   307. 

96.  1  Newl.  Ch.  Pr.  196;  Washing- 
ton, etc.  R.  Co.  v.  Bradley,  10  Wall. 
(U.  S.)  299,  19  L.  el.  894;  Kittred.ee 
v.  Claremont  Bank,  1  Woodb.  &  M.  244, 
14  Fed.  Cas.  No.  7,859;  Mount  Olivet 
Cem.  Co.  v.  Budeke,  2  Tenn.  Ch.  480. 

The  costs  are  often  assessed  against 
the  applicant  as  a  condition  to  grant- 
ing the  amendment  of  a  bill.  U.  S. 
Battle  v.  Mutual  Life  Ins.  Co.,  10 
Blatchf.  417,  2  Fed.  Cas.  No.  1,109. 
Conn. — Rogers  v.  Moor,  1  Root  472. 
Me. — Boynton  v.  Brastow,  38  Me.  577. 
Md. — Filston  Farm  Co.  v.  Henderson  & 
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"R.  Amendment  op  P.iU;.  —  1.  Definition  and  Distinctions. — 
Where  the  allegations  of  the  additional  pleading  relate  to  matters 
which  existed  at  the  time  of,  or  occurred  prior  to  the  filing  of,  the 
bill,  it  is  an  amended  bill,  though  denominated  a  supplemental  bill.07 

2.  Who  May  Amend.  —  Only  persons  who  have  an  interest  which 
entitles  them  to  sue  will  be  allowed  to  file  an  amended  bill  or  to  make 
a  request  for  an  amendment.98     In  a  proper  case,  an  amendment  may 


Co.,  106  Md.  335,  67  Atl.  228.  Mass. 
Drew  v.  Beard,  107  Mass.  64.  N.  J. 
Stevens  v.  Bosch,  54  N.  J.  Eq.  59,  33 
Atl.  293.  N.  Y  —  Bregaw  v.  Claw,  4 
Johns.  Ch.  116;  Beekman  v.  Waters,  3 
Johns.  Ch.  410;  Van  Epps  v.  Van  Dnsen, 
4  Paige  64,  25  Am.  Dec.  516;  Ryerson 
V.  Minton,  3  Edw.  Ch.  382. 

But  is  is  discretionary  with  the 
court  to  allow  the  amendment  with  or 
without  costs.  Camp  v.  Waring,  25 
Conn.  520. 

And  when  the  defendant  is  allowed 
to  amend  his  answer,  especially  at  a 
late  stage  of  the  cause,  the  court  will 
often  allow  the  complainant  his  costs. 
Welch  v.  Arnett,  46  N.  J.  Eq.  548,  22 
Atl.   124. 

Where  a  further  answer  is  required 
after  an  amended  bill  is  filed,  the  costs 
of  such  answer  may  be  taxed  against 
the  complainant.  Porter  v.  English,  1 
Phila.  85,  7  Leg.  Int.  150;  Matlack  v. 
Mutual  Life  Ins.  Co.,  14  Pa.  Co.  Ct. 
188;  3  Pa.  Dist.  138;  French  v.  Shot- 
well,  4  Johns.  Ch.  (N.  Y.)  505;  af- 
firmed, 20  Johns.  668;  Beekman  V. 
Waters,  3  Johns.   Ch.    (N.  Y.)    410. 

Where  the  bill  is  plainly  defective 
for  want  of  a  necessary  party,  it  is  the 
settled  practice  of  chancery  courts  not 
to  dismiss  the  bill  but  to  give  the  com- 
plainant leave  to  amend  upon  the  pay- 
ment of  costs.  Del. — Wilmington  v. 
Addicks,  7  Del.  Ch.  56;  8  Del.  Ch. 
310,  43  Atl.  297.  N.  C— Benzein  v. 
Lovelass,  1  N.  C.  520.  S.  C— Cabeen 
V.  Gordon,  1  Hill  Eq.  51. 

In  New  York  the  11th  rule  of  June, 
1806,  allowing  the  plaintiff  to  amenl 
his  bill,  of  course,  at  any  time  before 
answer,  plea  or  demurrer  filed  with- 
out costs,  did  not  apply  to  the  case  of 
a  bill  sworn  to  by  the  plaintiff  as  an 
injunction  bill.  Parker  &  Bliss  v. 
Grant,  1  Johns.  Ch.   (N.  Y.)   434. 

In  Florida  where  no  replication  has 
been  filed  to  the  answer,  equity  rule 
No.  42  gives  the  complainant  the  right, 
upon  motion  or  petition,  without  no- 
tice, to  obtain  an  order  from  the  court 


for  leave  to  amend  his  bill  on  or  be- 
fore the  next  succeeding  rule  day,  upon 
payment  of  costs,  or  without  payment 
of  costs,  as  the  court  or  the  judge 
may,  in  his  discretion,  direct.  Long  v. 
Anderson,  48  Fla.  279,  37  So.  216. 

The  bill  cannot,  in  any  case,  in  the 
English  chancery,  be  amended,  after 
the  cause  has  been  set  down  for  hear- 
ing upon  the  plea,  without  the  payment 
of  the  full  costs.  Jenning  v.  Pearce,  1 
Ves.  Jr.  447,  30  Eng.  Reprint  430. 

97.  111. — Bauer  Grocer  Co.  v.  Zelle, 
172  111.  407,  50  N.  E.  238.  Ind.— Cheek 
v.  Tilley,  31  Ind.  121.  Mich.— Hess  v. 
Final,  32  Mich.  515.  N.  J. — Commer- 
cial Assur.  Co.  v.  New  Jersey  Rubber 
Co.,  49  Atl.  155. 

What  is  known  as  a  supplemental  bill 
is  a  bill  designed  to  bring  before  the 
court  the  facts  which  have  occurred,  or 
at  least  have  been  discovered,  since  the 
filing  of  the  original  bill  affecting  the 
rights  of  the  parties  or  the  subject  of 
the  controversy.  It  is  in  this  respect 
that  an  amended  bill  and  a  supple- 
mental bill  differ.  Ala. — Planters'  etc. 
Ins.  Co.  v.  Selma  Bank,  63  Ala.  5«5. 
Ga.—  Camp  v.  Bancroft,  26  Ga.  393. 
Mich. — Hammond  v.  Place,  Harr.  433. 
Miss.— Wright  V.  Frank,  61  Miss.  32. 
N.  Y—  Beach  v.  Reynolds,  64  Barb. 
506;  Hope  v.  Brinckerhoff,  4  Edw.  <;h. 
660.  Tenn. — Payne  v.  Beech,  2  Tenn. 
Ch.  708. 

See  generally  the  title  "Supplemental 
Pleadings." 

But  before  answer,  it  is  often  proper 
to  allege  in  the  amended  bill  pertinent 
matter  occurring  after  the  filing  of  the 
original  bill.  Story's  Eq.  PI.  §885; 
Swatzel  v.  Arnold,"  1  Woolw.  383,  23 
Fed.  Cas.  No.  13,682;  Crumlish's  Admr. 
P.  Shenandoah  Val.  R.  Co.,  28  W.  Va. 
623. 

An  Amended  Bill  Is  Considered  as  An 
Original  Bill.  2  Maddock's  Ch.  Pr.  369; 
French  v.  Stewart,  22  Wall.  (U.  S.) 
238,  22  L.  ed.  854;  Carey  v.  Smith,  11 
Ga.  539. 

98.  Bradley    v.    Amidon,     10     Paige 
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be  ordered  on  motion  of  the  adverse  party,"  but  not  if  the  purpose  of 
the  motion  is  to  require  the  plaintiff  to  expose  defects,  or  supposed 
defects,  in  his  case.1 

3.  When  Amendments  Allowed.  —  a.  In  General.  —  Amendments 
to  a  bill  relate  either  to  parties  or  to  the  substance  of  the  bill.2  Amend- 
ments can  only  be  granted  when  the  bill  is  defective  in  parties,  or 
in  the  prayer  for  relief,  or  in  the  omission  of,  or  mistake  as  to  a 
fact  or  circumstance  connected  with  the  substance,  but  not  forming 
the  substance  itself,  and  not  repugnant  thereto,  or  for  putting  in  is- 
sue new  matter  to  meet  proper  allegations  in  the  answer.3  But  a  lack 
of  equity  in  a  bill  cannot  be  cured  by  an  amendment  averring  facts 
of  a  supplemental  nature  which  did  not  exist  at  the  time  when  it  was 
filed.4  It  is  only  where  a  cause  of  action  exists  at  the  filing  of  the 
bill  which  is  defectively  presented  by  the  bill,  that  the  defects  may 
be  remedied  by  amendment.  In  cases  where  the  plaintiff  had  no 
cause  of  action  when  the  bill  was  filed,  neither  amendment  nor  sup- 
plemental bill  presenting  occurrences  subsequent  to  the  filing  of  the 
bill  can  prevent  its  dismissal.6 


(N.  Y.)  235;  Keyser  v.  Renner,  87  Va. 
249,  12  S.  E.  406  (holding  that  an  as- 
Bignee  did  not  have  such  an  interest); 
Sillings  v.  Bumgartner,  9  Gratt.  (Va.) 
273. 

But  new  parties  who  are  added  by 
amendment  have  the  liberty  to  amend 
as  well  as  the  original  party.  Hoe  v. 
Wilson,  9  Wall.  (U.  S.)  501,  19  L.  ed. 
762;  Dabney  v.  Preston's  Admr.,  25 
Gratt.  (Va.)  838. 

Where  the  original  bill  is  filed  to 
enforce  a  right  odious  in  law,  no 
amended  bill  will  be  allowed  to  the 
guilty  plaintiff.  Edgell  v.  Smith,  50 
W.  Va.  349,  40  S.  E.  402. 

99.  Where  there  has  been  a  mistake 
in  stating  the  date,  the  bill  may  be 
amended  in  this  respect  at  the  request 
of  the  adverse  party,  by  conforming  it 
to  the  true  date.  Ontario  Bank  v. 
Schermerhorn,  10  Paige   (N.  Y.)   109. 

1.  Phelps  v.  Elliott,  26  Fed.  881. 

2.  Hewett   v.   Adams,   50  Me.   271. 

3.  U.  S—  Christmas  v.  Russell,  14 
Wall.  69,  20  L.  ed.  762;  Shields  v. 
Barrow,  17  How.  130,  15  L.  od.  158. 
Ala.— Larkins  V.  Biddle,  21  Ala.  252. 
Ga.— De  Lacy  v.  Hurst,  83  Ga.  223, 
9  S.  E.  1052;  Carey  v.  Smith,  11  Ga. 
539.  N.  Y  —  Lyon  p.  Tallmadge,  1 
Johns.  Ch.  184;  Verplank  v.  Mercantile 
Ins.  Co.,  1  Edw.  Ch.  46.  Vt.— Norton 
v.  Parsons,  67  Vt.  526,  32  Atl.  481;  Hill 
V.  Hill,  53  Vt.  578.  Va.— Holland  v. 
Trotter,  22  Gratt.  136.  W.  Va.— Bur- 
lew  v.  Quarrier,  16  W.  Va.  108;  Piercy 
t>.  Beckett,  15  W.  Va.  444. 
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With  respect  to  any  matter  that 
might  properly  have  been  incorporated 
in  the  original  bill,  an  amendment  may 
be  allowed.  Henderson  v.  Harness,  184 
111.  520,  56  N.  E.  786;  Cheever  v.  El- 
lis, 144  Mich.  477,  108  N.  W.  390,  11 
L.  R.  A.   (N.  S.)   296. 

A  pleading  cannot  be  regarded  as  an 
amended  bill  where  it  does  not  show, 
and  was  not  intended  to  show,  that  the 
original  bill  was  defective  as  to  parties 
or  that  there  was  any  mistake  in  its 
allegation  or  the  omission  of  any  fact 
or  circumstance  connected  with  the 
substance  of  the  bill  which  renders  an 
amendment  necessary  or  proper.  Smith 
v.  Pyrites  Min.  Co.,  101  Va.  301,  43 
S.  E.  564,  citing  1  Danl.  Ch.  Pr.  401. 

Omission  of  date  curable  by  amend- 
ment. In  re  Fetterling's  Estate,  1 
Woodw.  Dec.   (Pa.)    169. 

4.  Scheerer  v.  Agee,  113  Ala.  383, 
21  So.  81. 

5.  Mellor  v.  Smither,  114  Fed.  116, 
52  C.  C.  A.  64,  citing  Equity  Rules  ZtS, 
29. 

If  the  plaintiff  had  no  cause  of  ac- 
tion at  the  time  he  filed  his  bill,  "he 
cannot,  by  amendment  or  supplemental 
bill,  introduce  a  cause  of  action  that 
accrued  thereafter,  even  though  it 
arose  out  of  the  same  transaction  that 
was  the  subject  of  the  original  bill. 
1  Beach  Mod.  Pr.  §496;  Straughan  v. 
Hallwood,  30  W.  Va.  274,  4  S.  E.  394, 
8  Am.  St.  Rep.  29;  Hill  v.  Hill,  10 
Ala.  527."  Mellor  v.  Smither,  114  Fed. 
116,  52  C.  C.  A.  64. 
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b.  To  Remedy  Mistakes  or  Omissions.  —  A  men  dm  en  ts  of  the  bill 
may  be  allowed  to  remedy  a  mistake  or  omission  with  respect  to  some 
fact  or  circumstance  connected  with  the  substance  of  the  case,  but 
not  forming  the  substance  itself,6  or  for  the  purpose  of  more  fully 
and  clearly  presenting  the  facts  at  issue  between  the  parties.7 

To  Make  the  Bill  More  Definite  and  Certain.  —  In  some  cases,  where  a 
matter  has  not  been  put  in  issue  by  the  bill  with  sufficient  precision, 
the  court  may  upon  the  hearing  of  the  cause,  give  the  plaintiff  liberty 
to  amend  the  bill  for  the  purpose  of  making  the  necessary  alteration.8 

c.  To  Remedy  Defects  as  to  Parties.  —  (I.)  Supplying  Parties.  —  It  is 
the  settled  practice  of  courts  of  equity  to  allow  an  amendment  of  the 
bill  by  the  introduction  of  new  parties,  plaintiffs  or  defendants,  when 
necessary  to  the  ends  of  justice,  or  to  prevent  further  litigation,  and 
an  order  will  be  made  for  the  cause  to  stand  over  for  this  purpose. 
But  as  a  general  rule  this  is  not  a  matter  of  course,  but  discretionary 
with  the  court.9 


But  in  Massachusetts  under  chancery 
rule  25,  a  fact  occurring  after  the  fil- 
ing of  the  bill  which  makes  good  the 
plaintiff's  cause  of  action,  may  be  set 
up  by  amendment.  Hill  t;.  Fuller,  138 
Mass.  195,  74  N.  E.  361. 

6.  U.  S.— Hardin  v.  Boyd,  113  U.  S. 
756,  5  Sup.  Ct.  771,  28  L.  ed.  1141; 
Shields  v.  Barrow,  17  How.  130,  15  L. 
ed.  15S.  Ala.— Walker  v.  Hallett,  1 
Ala.  379.  Ga  —  McDougald  v.  Willi- 
ford,  14  Ga.  665.  111.— Thomas  v.  Coul- 
tas,  76  111.  493.  Ky. — Downing  v.  Ba- 
con, 7  Bush.  680.  N.  J.— Buckley  v. 
Corse,  1  N.  J.  Eq.  504.  Va  —  Belton 
v.  Apperson,  26  Gratt.  207;  Holland  v. 
Trotter,  22  Gratt.  136;  Smith  v.  Smith, 
4  Rand.  95.  Wis.— Fery  v.  Pfeiffer,  18 
Wis.  510  (mistake  in  name);  Hitch- 
cock v.  Merrick,  15  Wis.  522  (clerical 
error   in   stating   amount   of   claim). 

Identity  of  Cause  Preserved. — If  the 
identity  of  the  originally  intended 
cause  of  suit  is  preserved,  the  particu- 
lar allegation  of  a  bill  in  equity  may  be 
changed  by  amendment,  in  order  to  cure 
imperfections  and  mistakes  in  the  man- 
ner of  stating  the  plaintiff's  case. 
Hall  v.  McGregor,  65  W.  Va.  74,  64 
S.  E.  736. 

Description  of  Complainant. — A  pure 
mistake  or  inadvertence  in  the  state- 
ment of  the  name  of  the  complainant 
in  the  bill  may  be  cured  by  amend- 
ment. Confectioners  Mach.  Mfg.  Co. 
v.  Racine  Engine,  etc.  Co.,  163  Fed.  914 
(followinq  Shields  t\  Barrow,  17  How. 
(U.  S.)  130,  15  L.  ed.  158);  Needliam 
t.  Washburn,  4  Cliff.  254,  17  Fed.  Cas. 
No.   10,082. 

A   clerical   mistake   made   in   stating 


the  date  in  a  bill  in  chancery  may  be 
cured  by  amendment.  Ontario  Bank  v 
Schermerhorn,  10  Paige   (N.  Y.)   109. 

Mistake  in  the  description  of  the 
property  set  forth  in  a  bill  for  injunc- 
tion may  be  cured  by  amendment.  Wise 
v.   Twiss,   54   111.   301. 

A  formal  charge  of  fraud  may  bo 
added  by  amendment.  Graffam  v.  Bur- 
gess, 117  U.  S.  180,  6  Sup.  Ct.  686,  29 
L.  ed.  839. 

7  hi  re  Sanford,  etc.  Co.,  160  U.  S. 
247,  16  Sup.  Ct.  291,  40  L.  ed.  414. 

Where,  in  a  bill  to  reform  a  deed, 
there  was  no  allegation  that  a  subse- 
quent purchaser  had  notice,  the  plain- 
tiff was  allowed  to  amend  his  bill. 
Cross  v.  Bean,  81  Me.  525,  17  Atl.  710. 

8.  Redsdale  Eq.  PI.  326;  Wynne  v. 
Alford,  29  Ga.  694;  McDougald  v.  Wil- 
liford,  14  Ga.  665;  Boehme  v.  Rail,  51 
N.  J.  Eq.  541,  26  Atl.  832. 

Where  the  original  bill  states  inac- 
curately or  ambiguously  the  relation  of 
the  parties,  such  imperfection  may  be 
cured  by  amendment.  Stein  v.  Mc- 
Grath,  116  Ala.  593,  22  So.  861. 

Grounds  of  Stockholders'  Liability. 
Hewett  V.  Adams,  50  Me.  271. 

9.  U.  S—  Graffam  v.  Burgess,  117 
U.  S.  180,  6  Sup.  Ct.  686,  29  L.  ed. 
839;  Hardin  v.  Boyd,  113  U.  S.  756, 
5  Sup.  Ct.  771,  28  L.  ed.  1141;  Shields 
v.  Barrow,  17  How.  130,  15  L.  ed.  158; 
Lewis  v.  Darling,  16  How.  1,  14  L, 
ed.  819;  Snead  v.  McCoull,  12  How. 
407,  13  L.  ed.  1043;  Walden  v.  Bodley, 
14  Pet.  156,  10  L.  ed.  398;  Hunt  V. 
Wickliffe,  2  Pet.  201,  7  L.  ed.  397; 
Scott  v.  Mansfield,  etc.  R.  Co.,  2  Flip. 
15,  21  Fed.  Cas.  No.  12,541.     Ala.— Me- 
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But  leave  will  not  be  granted  in  such  case  if  it  would  be  useless 
to  do  so,  as  for  example,  where  the  parties  are  beyond  the  jurisdic- 
tion of  the  court.10 

An  amendment  adding  a  new  party  should  show  that  such  new 
party  is  a  proper  and  necessary  one.11 

(II.)  Striking  Out  Parties.  —  An  amendment  of  a  bill  may  also  be 
granted  to  strike  out  the  names  of  unnecessary  parties,  improperly 
joined.12 


Ghee  v.  Alexander,  104  Ala.  116,  16 
So.  148.  Del. — Wilmington  v.  Addieks, 
7  Del.  Ch.  56,  8  Del.  Ch.  310,  43  Atl. 
297;  Satterthwaite  v.  Marshall,  4  Del. 
Ch.  337.  G-a. — Hook  v.  Brooks,  24  Ga. 
175.  111. — Hopkins  v.  Eoseclare  Lead 
Co.,  72  111.  373;  Sullivan  v.  Chicago 
Board  of  Trade,  111  111.  App.  492.  Ky. 
Hoofman  v.  Marshall,  1  J.  J.  Marsh 
64.  Mass.— Case  V.  Minot,  158  Mass. 
577,  33  N.  E.  700.  Me.— Beals  v.  Cobb, 
51  Me.  348.  Mich. — Woodward  v. 
Clark,  15  Mich.  104.  Mo.— Pratt  V. 
Walther,  42  Mo.  App.  491.  N.  J  — 
Barrett  V.  Doughty,  25  N.  J.  Eq.  379; 
Buckley  v.  Corse,  1  N.  J.  Eq.  504. 
N.  Y. — Bregaw  v.  Claw,  4  Johns.  Ch. 
116;  Cook  v.  Mancius,  3  Johns.  Ch. 
427;  Tooker  V.  Oakley,  10  Paige  288. 
Pa. — Mcllvain  v.  Bector  of  Christ 
Church,  2  Woodw.  Dec.  293.  Va.— Tid- 
ball  v.  Shenandoah  Nat.  Bank,  100 
Va.  741,  42  S.  E.  867;  Yates  v.  Law, 
86  Va.  117,  9  S.  E.  508;  Belton  v.  Ap- 
person,  26  Gratt.  207;  Coffman  v. 
Sangston,  21  Gratt.  263.  W.  Va.— Gall 
v  Gall,  50  W.  Va.  523,  40  S.  E.  380; 
McCrum  v.  Lee,  38  W.  Va.  583,  18 
S.  E.  757. 

"Where  a  petition  is  filed  in  a  suit 
in  equity  by  one  not  a  party  to  it, 
and  whose  rights  are  not  mentioned  in 
the  bill,  and  such  petition  asks  relief 
touching  the  subject-matter  of  the  bill, 
and  such  petition  discloses  an  inter- 
est in  the  petitioner  in  such  matter 
hostile  to  the  claim  of  the  plaintiff, 
the  plaintiff  must  file  an  amended  bill 
to  bring  the  petitioner  and  his  claim 
before  the  court,  before  there  can  be 
an  adjudication  of  the  plaintiff's 
rights.  The  mere  petition  does  not 
make  the  petitioners  a  party  for  the 
purposes  of  decree."  Gall  v.  Gall,  50 
W.  Va.  523,  40  S.  E.  380. 

When  the  new  parties  are  made, 
both  parties  should  have  liberty,  if 
they  desire  it,  to  amend  and  modify 
their  pleadings,  so  as  to  exhibit  the 
case  as  they  may  desire  respectively 
to    present    it.     Hovey    v.    Wilson,    9 
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Wall.  (IT.  S.)  501,  19  L.  ed.  762,  ap- 
proved in  Dabney  v.  Preston's  Admrs., 

25  Gratt.   (Va.)   838. 

But  laches  on  the  part  of  the  ap- 
plicant may  preclude  him  from  intro- 
ducing a  new  party  into  the  bill  (Boss 
v.  Carpenter,  6  McLean  382,  20  Fed. 
Cas.  No.  12,072),  especially  after  a 
replication  is  filed  (Clifford  V.  Cole- 
man, 13  Blatchf.  210,  5  Fed.  Cas.  No. 
2,894),  unless  a  proper  excuse  is  of- 
fered for  the  delay   (Stover    v.    Wood, 

26  N.  J.  Eq.  56). 

Where  the  assignor  of  a  chose  In 
action  has  been  improperly  omitted 
from  the  bill,  and  the  bill  is  defective 
in  this  regard  upon  its  face,  such  de- 
feet  may  be  cured  by  amendment. 
Hubbard  v.  Manhattan  Trust  Co.,  87 
Fed.  51,  30  C.  C.  A.  520. 

The  Name  of  One  of  Heir's  Com- 
plainants.— Stevens    v.    Terrel's    Heirs, 

3  Mon.    (Ky.)    129. 

Where  suit  is  instituted  by  or 
against  parties  in  their  wrong  ca- 
pacity, such  defect  is  curable  by 
amendment.       Needham    v.     Washburn, 

4  Cliff.  254,  17  Fed.  Cas.  No.  10,082; 
Bradford  v.  Felder,  2  McCord  Eq. 
(S.  C.)    168. 

Where  an  executor  sues  in  his  indi- 
vidual instead  of  his  representative  ca- 
pacity, such  defect  is  curable  by 
amendment.  Leahy  v.  Haworth,  141 
Fed.  850,  73  C.  C.  A.  84,  4  L.  E.  A. 
(N.  S.)   657. 

Hearing  of  Cause.— If  an  amended 
bill  be  filed  uniting  a  new  complain- 
ant, it  is  erroneous  to  try  the  cause 
at  the  same  term,  unless  the  trial  ap- 
pear to  be  at  the  instance  of  the  de- 
fendant. Sumrall  v.  Eyan,  1  J.  J. 
Marsh.    (Ky.)    97. 

10.  Minnesota  v.  Northern  Securi- 
ties Co.,  184  U.  S.  199,  22  Sup.  Ct. 
308,  46  L.  ed.  499;  Tyler  v.  Galloway, 
13  Fed.  477;  Cromwell  v.  Cunningham, 
4  Sandf.  Ch.  (N.  Y.)  384. 

11.  Third  Nat.  Bank  v.  Circuit 
Judge,  81  Mich.  438,  45  N.  W.  830. 

12.  IT.      S.— Victor      Talking    Mach. 
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(TTT.)  Transposing  and  Substituting  Parties. — A  transposition"  or  sub- 
stitution of  parties,14  may  also  be  effected  by  amendment. 

(IV.)  Time  When  Amendable. —  To  the  general  rule  that  no  amendment 
is  usually  allowable  if  the  parties  are  at  issue  upon  the  points  of  the 
original  bill  and  witnesses  have  been  examined,  an  exception  has  been 
admitted  in  the  case  of  the  plaintiff's  discovering  the  necessity  of 
new  parties,  which  the  plaintiff  may  add  at  any  time  by  leave  of  the 
court  limiting  his  amendment  to  that  purpose.18 

(V.)  Practice The  approved  practice   is    that    where    an    objection    is 

made  in  the  answer  to  the  omission  of  proper  and  accessary  parties, 
the  proper  course  for  the  complainant  is  to  amend  his  bill,  so  as  to 
bring  the  proper  parties  before  the  court  before  any  further  expense 
has  been  made  in  the  cause.  If  he  neglects  to  do  this,  it  will  rest 
in  the  discretion  of  the  court  at  the  hearing,  to  permit  the  cause  to 
stand  over,  upon  the  payments  of  all  such  costs  as  he  may  have  un- 
necessarily subjected  the  adverse  party  to  by  his  neglect,  for  the  pur- 


Co.  V.  American  Graphophone  Co.,  US 
Fed.  50;  Ins.  Co.  of  North  America  V. 
Svendsen,  74  Fed.  346;  Heath  v.  Erie, 
etc.  R.  Co.,  8  Blatchf.  347,  11  Fed. 
Cas.  No.  6,306.  Ala. — Vandeford  v. 
Stovall,  117  Ala.  344,  23  So.  30;  Ely- 
ton  Land  Co.  r.  Denny,  108  Ala.  553, 
18  So.  561.  Del.— Reybold  V.  Herd- 
man,  2  Del.  Ch.  34.  Tenn.—  Tillard  v. 
Mitchell   (Tenn.  Ch.),  37  S.  W.  702. 

The  addition  of  a  party  who  has  no 
interest  in  the  suit  and  who  is  not  a 
necessary  or  proper  party  on  the  rec- 
ord, is  curable  by  amendment.  Hub- 
bard v.  Manhattan  Trust  Co.,  87  Fed. 
51  30  C.  C.  A.  520,  citing  House  V. 
Mullen,  22  Wall.  (U.  S.)  42,  22  L. 
ed.  838;  Heath  v.  Erie,  etc.  R.  Co., 
8  Blatchf.  347,  11  Fed.  Cas.  No. 
6,306. 

A  bill  in  equity  instituted  against 
the  stockholders  of  a  bank,  by  three 
persons  who  had  been  appointed  re- 
ceivers of  the  bank,  may  be  amended, 
by  striking  out  the  name  of  one  of 
them,  who  was  a  stockholder,  and  in- 
serting it  as  a  defendant  party.  Hewett 
r.  Adams,  50  Me.  271. 

The  name  of  one  co-plaintiff  may  be 
stricken  out  and  the  party  made  a  de- 
fendant, when  justice  will  not  be  lone 
without  the  change.  I  Danl.  Ch.  Pr. 
457. 

13.  Ala. — Michan  v.  Wyatt.  21  Ala. 
813.  Ga  —  Pool  v.  Morris,'  29  Ga.  374, 
74  Am.  Dec.  68.  Me. — Hewitt,  v. 
Adams,  50  Me.  271.  N.  H.—Smith  v. 
Hadley,  64  N.  H.  97,  5  Atl.  717. 

"It  is  the  practice  in  equity  to  al- 
low amendments  of  bills  by  transpos- 
ing parties  from  plaintiff  to  defendant, 


and  vice  versa,  if  it  is  necessary  to  do 
complete  justice  between  the  parties 
in  the  cause.  But  this  will  not  be  al- 
lowed at  the  mere  caprice  of  parties." 
Nor  will  a  court  of  equity  "direct  such 
amendment  by  transposition  simply  for 
the  purpose  of  enabling  the  party 
transposed  to  remove  the  cause  into 
another  and  foreign  jurisdiction." 
Burlew  v.  Quarrier,  16  W.  Va.  108,  143, 
146. 

14.  Lombard  v.  Morse,  155  Mass. 
136,  29  N.  E.  205,  14  L.  R.  A.  273; 
Jennings  v.  Springs,  1  Bailey  Eq.  (S. 
C.)    181. 

15.  Story's  Eq.  PI.,  §887  and  the 
following  cases:  111. — Marsh  v.  Green, 
79  111.  385;  Atkins  V.  Billings,  72  111. 
507.  N.  H—  Dow  v.  Jewell,  18  N.  H. 
340,  45  Am.  Dec.  282.  N.  J.— Sevmour 
V.  Long  Dock   Co.,  17  N.  J.  Eq.  .169. 

And  this  may  be  allowed  even  after 
the  suit  has  been  terminated  by  a 
final  judgment.  Bolsen  v.  Barber  As- 
phalt* Pav.  Co.  (Ky.),  82  S.  W.  972. 
Compare  Clifton  v.  Haig,  4  Desaus. 
(S.  C.)   330. 

But  it  is  discretionary  with  the 
court  to  allow  an  amendment  in  this 
respect  after  the  action  has  been  tried 
and  submitted.  Ford  v.  Belmont,  7 
Rob.   (N.  Y.)   508. 

Allowed  at  Any  Time  Before  the 
Hearing.— Holland  r.  Trotter,  22  Gratt. 
(Va.)  136. 

At  the  Hearing. — If  the  bill  is  de- 
fective for  want  of  parties,  the  com- 
plainant will  be  permitted  to  amend 
by  adding  the  proper  parties  after  is- 
sue is  joined,  or  even  upon  the  hear- 
ing.    Ga. — McDougali  v.  Dougherty,  11 
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pose  of  enabling  him  to  bring  the  proper  parties  before  the  court,  or 
to  dismiss  the  bill  with  costs.16 

And  if  the  bill  is  dismissed  at  the  hearing  for  want  of  proper  par- 
ties, it  should  not  be  dismissed  absolutely,  as  that  might  bar  a  future 
suit  against  the  same  defendants,  in  which  all  other  necessary  parties 
were  brought  before  the  court.17  The  proper  course  in  such  a  case, 
if  the  cause  is  not  permitted  to  stand  over,  is  to  dismiss  the  bill  with- 
out prejudice  to  the  claim  or  right  of  the  complainant  in  any  future 
litigation.18 

d.  To  Meet  New  Matter  Set  Up  in  the  Answer.  —  Under  the  pres- 
ent rules  of  equity  pleading,  where  an  answer  in  equity  sets  up  new 
matter  which  requires  to  be  met  by  the  complainant  by  pleading  other 
facts,  it  must  be  done  by  an  amendment  to  the  bill  of  complaint.19     And 


Ga.  570.  N.  J. — Seymour  v.  Long  Dock 
Co.,  17  N.  J.  Eq.  169.  N.  Y.— Hutch- 
inson V.  Reed,  1  Hoffm.  Ch.  316.  S.  C. 
Roddy  v.  Elam,  12  Rich.  Eq.  343.  Vt. 
Vermont  Min.,  etc.  Co.  V.  Bank  of 
\vindham,   44   Vt.   489. 

By  statute  in  Alabama  the  amend 
ment  of  a  bill  before  final  decree  by 
striking  out  or  adding  parties  is  a 
matter  of  right.  It  is  not  a  mat- 
ter of  discretion  with  the  court  to 
allow  or  disallow  the  amendment,  but 
one  imposed  on  it  as  a  legal  duty  to 
allow.  Vandeford  V.  Stovall,  117  Ala. 
344,  23  So.  30. 

But  if  amendments  have  no  refer- 
ence to  striking  out  or  adding  new 
parties,  and  the  bill  was  not  filed  for 
discovery,  it  is  not  amendable  as  a 
matter  of  right.  McCaw  v.  Barker, 
115  Ala.  543,  22  So.  131. 

But  after  the  evidence  is  all  in  the 
rule  in  Alabama  is  that  a  new  party 
defendant  cannot  be  added  by  amend- 
ment. Parsons  v.  Johnson,  84  Ala. 
254,  4  So.  385. 

Even  upon  an  appeal,  an  order  may 
be  made  for  the  cause  to  stand  over  in 
order  to  aid  new  and  proper  parties 
by  amendment.  U.  S. — Lewis  V.  Dar- 
ling, 16  How.  1,  14  L.  ed.  819.  Mich. 
Edinger  v.  Heiser,  62  Mich.  598,  29 
N.    W.    367.     Va. — Hooper    v.    Royster, 

1  Munf.   119. 

16.  U.  S. — Greenleaf  v.  Queen,  1 
Pet.  138,  7  L.  ed.  85.  N.  Y  —  Van 
Epps  v.  Van  Deusen,  4  Paige  64,  76; 
Vanderwerker  v.  Vanderwerker,  7 
Barb.  221.  Pa. — Scholl  v.  Schoener,  1 
Woodw.    Dec.    200;    Savage   v.    Fortner, 

2  Chest.  Co.  Rep.  271.  S.  C— Cabeen 
V.  Gordon,  1  Hill  Eq.  51.  Va. — Jame- 
son's Admr.  v.  Deshields,  3  Gratt.  4; 
Allen    V.    Smith,    1    Leigh     231.       Eng. 
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Baldwin  v.  Lawrence,  2  Sim.  &  St.  18, 
57  Eng.  Reprint  251. 

17.  Craig  v.  Barbour,  2  J.  J.  Marsh. 
(Ky.)  220;  Thompson  v.  Clay,  3  Mon. 
(Ky.)   359,  16  Am.  Dec.  108. 

If  the  defendant  makes  no  objec- 
tion for  want  of  proper  parties,  either 
by  plea,  answer,  or  demurrer,  and 
raises  that  objection  for  the  first  time 
at  the  hearing,  the  bill  should  not  be 
dismissed,  where  the  defect  can  be 
remedied  by  an  amendment  or  a  sup- 
plemental bill,  provided  the  complain- 
ant elects  to  bring  the  proper  parties 
before  the  court  within  a  reasonable 
time.  Fitzhugh  v.  Bank  of  Shepherds- 
ville,  3  Mon.  (Ky.)  125;  Court  v. 
Jeffery,  1  Sim.  &  St.  105,  57  Eng.  Re- 
print 42;  Green  v.  Poole,  5  Bro.  P.  C. 
504    (Toml.    ed.),    2    Eng.    Reprint    825. 

But  where  it  is  evident  that  the 
necessary  parties  were  left  out  of  the 
bill  by  the  fraudulent  or  wilful  omis- 
sion of  the  complainant,  or  in  bad 
faith,  it  seems  that  the  bill  may  be 
dismissed  absolutely.  Rowland  v. 
Garland,  1  J.  J.  Marsh.  (Ky.)  76,  19 
Am.  Dec.  54;  Stafford  v.  City  of  Lon- 
don, 1  P.  Wins.  428,  24  Eng.  Reprint 
457. 

18.  Van  Epps  v.  Van  Deusen,  4 
Paige    (N.    Y.)    64,    25    Am.    Dec.    516. 

19.  Story's  Eq.  PI.,  §§878,  884;  1 
Danl.  Ch.  Pr.  480,  and  following  cases: 
111.— Fitch  v.  Miller,  200  111.  170,  184, 
65  N.  E.  650;  Kerfoot  v.  Billings,  160 
111.  563,  571,  43  N.  E.  804;  Harding  v. 
Durand,  138  111.  515,  28  N.  E.  948; 
Walker  v.  Ray,  111  111.  315;  Hall  v. 
Fullerton,  69  111.  448;  Farrell  v.  Far- 
rell,  149  111.  App.  47.  Mass. — Gerrish 
v.  Black,  99  Mass.  315.  Mich. — Con- 
nerton  v.  Oalcman,  41  Mich.  608,  2 
N.   W.    932.     N.   J.— Horn    v.    Clementi 
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such  amendments  may  be  made  at  or  even  after  a  hearing  on  the 
pleadings  and  proof.-0  But  if  the  complainant  files  a  replication  to 
the  answer  after  he  is  apprised  of  the  necessity  of  an  amendment  to 
his  bill,  he  precludes  himself  from  making  such  amendment.-1 

e.  To  Cure  a  Variance  Between  the  [Headings  and  Proof.  —  Right 
To  Amend. — An  amendment  may  be  allowed  so  as  to  cure  a  vari- 
ance between  the  allegation  and  the  proof,22  or,  as  the  rule  is  usually 
expressed,  to  make  the  pleadings  conform  to  the  proofs.23 

Time  When  Amendable.  —  The  court  may  allow  the  bill  to  be  amended 
after  the  proofs  are  taken,24  or  at  or  after  final  hearing,26  or  even 


(N.  J.  Eq.),  8  Atl.  530;  Kedstrake  V. 
Surron  (N.  J.  Eq.),  3  Atl.  693.  N.  Y. 
Harris  v.  Knickerbacker,  5  Wend.  638. 
W.  Va. — Ward  v.  Ward's  Heirs,  30  W. 
Va.  517,  40  S.  E.  472;  Chalfants  v. 
Norton,  25  W.  Va.  394. 

Where  the  answer  pleads  the  statute 
of  limitations  to  a  bill  tiled  to  open 
an  account  which  had  been  signed  and 
settled,  the  complainants  were  allowed 
to  amend  in  order  to  answer  such  plea, 
because  it  could  not  be  foreseen  that 
the  statute  of  limitations  would  be 
pleaded.  Wharton  v.  Lowrey,  2  Dall. 
364.  1  L.  ed.  417,  29  Eei.  Cas.  No. 
17,481. 

Under  the  Alabama  practice  no 
replication  can  be  filed  to  a  plea  or 
answer;  but  where  a  plea  good  on  its 
allegation  is  filed,  matter  in  avoidance 
may,  as  in  the  case  of  an  answer,  be 
introduced  in  the  bill  by  amendment. 
Scharfenburg  v.  Decatur,  155  Ala.  651, 
47  So.  95;  Brunson  V.  Rosenheim,  149 
Ala.  112,  43  So.  31. 

20.  Munch  v.  Shabel,  37  Mich.  166. 

21.  Vermilyea  v.  Odell,  4  Paige 
(N.  Y.)  121;  Wilbur  V.  Collier,  1  Clarke 
Ch.  (N.  Y.)  315;  Dougherty  v.  Murphy, 
10  Phila.  (Pa.)  509,  30  Leg.  Int.  312; 
School  Dist.  v.  Thompson,  2  Woodw. 
Dec.  (Pa.)  345. 

22.  Henderson  V.  Hall,  134  Ala.  455, 
32  So.  840,  63  L.  R.  A.  673.  See  the 
title  "Variance." 

23.  U.  S—  Neale  v.  Neale,  9  Wall. 
1,  19  L.  ed.  590.  Ala.— Munchus  V. 
Harris,  69  Ala.  506.  Cal  —  Tryon  v. 
Sutton,  13  Cal.  490;  Connalley  V. 
Peck,  3  Cal.  75.  Conn.— Camp  v.  War- 
ing, 25  Conn.  520.  111.— Mix  v.  People, 
116  111.  265,  4  N.  E.  783.  N.  H.— Bel- 
lows v.  Stone,  14  N.  H.  175.  Tenn. 
Patten  V.  Dixon,  105  Tenn.  97,  58  S. 
W.  299.  Va. — Laskey  v.  Burrill,  105 
Va.  480,  54  S.  E.  23.  W.  Va.— Doonan 
V.  Glynn,  26  W.  Va.  225;  Lamb  v. 
Laughlin,    25    W.   Va.     300;     Lamb    V. 


Cecil,  25  W.  Va.  288.  Wis.— Brayton 
v.  Jones,  5  Wis.  117;  School  Dist.  No. 
3   V.   Macloon,   4    Wis.    79. 

An  admission  or  allegation  of  fact  in 
the  answer  will  not  avail  the  com- 
plainant, unless  put  in  issue  by  the 
bill.  If  he  desires  to  avail  himself 
of  such  fact,  he  must  amend  his  bill, 
lloff   V.   Burd,   17   N.   J.  Eq.   201. 

The  Alabama  statute  (Code  1886, 
§3449)  which  authorizes  a  bill  to  be 
amended  so  as  to  meet  any  state  of 
evidence,  means  any  state  of  evidence 
already  taken  in  the  cause  at  the  time 
of  the  proposed  amendment.  It  does 
not  mean  any  possible  proof  which 
might  afterwards  be  taken  in  the  event 
of  the  continuance  of  the  cause. 
Beatty  v.  Brown,  85  Ala.  209,  4  So. 
609. 

Remand  for  Amendment. — And  the 
court  without  either  reversing  or  af- 
firming a  decree  may  remand  the  cause 
to  the  court  below,  in  order  that  the 
bill  may  be  amended  so  as  to  conform 
to  the  proofs.  Jeffrey  v.  Flood,  70 
Md.  42,  16  Atl.  444. 

24.  South  Chicago  Brew.  Co.  v.  Tay- 
lor, 205  111.  132,  68  N.  E.  732;  Davison 
V.  Davison,  13  N.  J.  Eq.  246;  Van  Riper 
V.  Claxton,  9  N.  J.  Eq.  302. 

It  seems  that  leave  may  be  granted 
for  the  purpose  of  making  the  pleadings 
correspond  to  the  evidence,  even  after 
the  pleadings  have  been  closed  and  the 
evidence  has  been  taken  and  is  ready 
for  printing.  Old  Dominion  Copper 
Min.  &  S.  Co.  V.  Lewisohn,  176  Fed. 
745. 

25.  111. — Hewitt  V.  Dement,  57  111. 
500;  Martin  v.  Eversal,  36  111.  222.  N. 
H—  Church  v.  Hatch,  48  N.  H.  393; 
Clark  v.  First  Congregational  Soc,  46 
N.  H.  272;  Bellows  v.  Stone,  14  N.  H. 
175.  N.  J. — Wilson  v.  Brown,  13  N. 
J.  Eq.  277;  Davison  v.  Davison,  13  N. 
J.  Eq.  246. 

Thus,  where  upon  the  final  hearing,  or 
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after  appeal26  to  the  end  that   the  allegations  and  proof  may  cor- 
respond. 

f .  To  Supply  Jurisdiction.  —  If  the  court  has  no  jurisdiction  in 
the  cause  whatever,  an  amended  bill  cannot  be  filed  so  as  to  confer 
jurisdiction.27  But  the  rule  is  well  settled  in  the  federal  courts  that 
amendments  may  be  ordered  to  cure  defective  jurisdictional  averments 
in  the  bill  so  as  to  maintain  the  jurisdiction  of  the  court.2S  And  in 
other  jurisdictions,  if  the  residence  of  the  parties  to  the  bill  is  an 
essential  averment,  the  omission  of  such  averment  may  be  cured  by 
an  amendment.29 

g.  To  Remedy  Defects  in  Matters  of  Form.  — (I.)  In  General.  —  In 
general  any  imperfection  in  the  frame  of  a  bill  may  be  remedied  by 
amendment  as  occasion  shall  require,  provided  the  application  for 
that  purpose  be  made  in  proper  time.30 


even  after  appeal,  it  appears  clearly 
from  the  evidence,  that  the  complain- 
ant has  a  case  which  entitles  him  to  re- 
lief, but  which,  by  reason  of  some  de- 
fect or  omission  in  the  charges  or  al- 
legations of  the  bill,  is  not  brought 
fairly  within  the  issue,  he  will  be  per- 
mitted to  adapt  the  allegations  of  the 
bill  to  the  case  as  proven.  Seymour  v. 
Long  Dock  Co.,  17  N.  J.  Eq.  169,  172. 

26.  Seymour  v.  Long  Dock  Co.,  17 
N.  J.  Eq.  169. 

27.  Livey  v.  Winton,  30  W.  Va.  554, 
4  S.  E.  451. 

28.  Fost.  Fed.  Pr.  §163;  Metcalf  V. 
Watertown,  128  U.  S.  586,  9  Sup.  Ct. 
173,  32  L.  ed.  543;  Menard  v.  Goggan, 
121  IT.  S.  253,  7  Sup.  Ct.  874,  30  L. 
ed.  914;  King  I.  Bridge  &  Mfg.  Co. 
v.  Otoe  'County,  120  U.  S.  225,  7  Sup. 
Ct.  552,  30  L.  ed.  623;  Everhart  v. 
Huntsville  F.  College,  120  U.  S.  223, 
7  Sup.  Ct.  555,  30  L.  ed.  623;  Dickin- 
son v.  Consolidated  Tract  Co.,  114  Fed. 
232;  Insurance  Co.  of  North  America 
v.  Svendsen,  74  Fed.  346. 

And  such  amendment  may  be  made  at 
the  final  hearing.  Collinson  v.  Jackson, 
14  Fed.  305. 

A  defect  in  the  statement  of  citizen- 
ship may  be  corrected  by  amendment, 
although  it  may  be  vital  on  the  ques- 
tion of  jurisdiction.  Howard  V.  De  Cor- 
dova, 177  U.  S.  609,  614,  20  Sup.  Ct. 
817,  44  L.  ed.  908. 

Averments  of  value  and  citizenship 
are  both  indispensable  to  the  jurisdic- 
tion of  the  federal  court,  yet  they  are 
mere  matters  of  form  as  regards  the 
merits  of  the  case,  and  may  be  added 
by  amendment  if  true  in  point  of  fact. 
Connolly  v.  Taylor,  2  Pet.  (U.  S.) 
556,    7    L.    ed.    518;  Home  Ins.  Co.  v. 
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Nobles,  63  Fed.  641;  Fisher  v.  Euther- 
ford,  Baldw.  188,  9  Fed.  Cas.  No.  4,823. 

29.  People  V.  McCaffrey,  75  Mich. 
115,  42  N.  W.  681;  Classon  v.  Cooley, 
8  N.  Y.  426. 

30.  Cooper's  Eq.  PI.  333;  Story's 
Eq.  PI.  678;  Deeringr.  Charleston  Bank, 
6  Ga.  581  (title  of  bill);  Buckley  v. 
Corse,   1   N.  J.  Eq.  504. 

Misnomer  of  Complainant.— Hoboken 
Bldg.  Assn.  v.  Martin,  13  N.  J.  Eq. 
427.  ~J 

Material  Averments. — On  motion  to 
cMsniiss  a  bill  for  want  of  equity,  all 
amendable  defects,  in  matters  of  form, 
will  be  considered  as  amended;  but  the 
want  of  a  substantive  averment — an 
averment  of  a  material  fact,  such  as 
notke — does  not  come  within  the  rule. 
Cahalan  v.  Munroe,  Smaltz  &  Co.,  56 
Ala.  303. 

Changing  Bill  Into  a  Pleading  Under 
the  Codes.— An  old  bill  of  chancery 
which  contains  the  necessary  allega- 
tion to  give  the  complainants  a  cause 
of  action,  may  be  changed  into  a  peti- 
tion or  complaint  as  required  by  the 
practice  acts  in  the  code  states.  De 
Lacy  v.  Hurst,  83  Ga.  223,  9  S.  E.  1052. 
Thus,  a  petition  cast  in  the  form  of 
the  bill  in  equity,  and  addressed  to  the 
judge  of  the  superior  court  by  name, 
and  also  to  the  superior  court  of  the 
county,  is  amendable  by  expunging 
from  the  address  everything  but  to  the 
superior  court  of  the  county,  and  by 
striking  out  the  word  "orator"  where- 
ever  it  occurs,  and  inserting  the  word 
"petitioner,"  and  by  changing  the 
prayer  for  subpoena  to  a  prayer  for 
process.  Savannah,  F.  &  W.  B.  Co.  V. 
Atkinson,  94  Ga.  780,  21  S.  E.  1010. 

Amendment    To    Waive    Sworn    An- 
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(IT.)  Amendment  of  Prayer  of  Bill.  —  The  prayer  of  the  hill  may  he 
amended  so  as  to  ask  for  relief  not  specifically  mentioned  in  the  or- 
iginal prayer,31  even  after  final  hearing.88 

h.  Amendment  Must  Not  Be  Inconsistent  With  Bill.  —  The  rule 
is  well  settled  that  by  amendment,  a  new  cause  of  action  may  not 
be  substituted  for  that  stated  in  the  original  bill;  nor  can  there  be 
such  change  or  varying  of  the  statements  of  fact  as  would  entitle  the 
plaintiff  to  relief  essentially  different  from  that  prayed  by  the  or- 
iginal bill.33     In  other  words,  amendments  will  not  be  allowed  which 


swer. — "Where,  a  sworn  answer  has 
been  filed  in  response  to  the  demand 
made  therefor  in  an  original  bill,  such 
bill  cannot  properly  be  amended,  at 
least  as  to  the  same  matters  set  up  in 
the  original  bill,  so  as  to  waive  a 
sworn  answer;  and  upon  motion  made 
to  strike  the  attempted  waiver  from 
such  an  amended  bill  the  court  should 
grant  it,  or  it  may  require  such  waiver 
in  a  proposed  amended  bill  of  that 
character  to  be  stricken  before  per- 
mitting it  to  be  filed."  Springfield  Co. 
v.  Ely,  44  Fla.  319,  32  So.  892,  citing: 
Hl._Wylder  v.  Crane,  53  111.  490.  Mass. 
Bingham  v.  Yeomans,  10  Cush.  58. 
Miss. — Creegan  v.  Hyman,  93  Miss. 
481,  46  So.  952.  N.  Y.— Burras  V. 
Looker,  4  Paige  227.  Tenn  —  Walker 
v.  Campbell,  5  Lea  354.  Va  —  Throck- 
morton v.  Throckmorton,  86  Va.  768, 
11   S.   E.  289. 

3L  Ga.  —  Dearing  V.  Bank  of 
Charleston,  6  Ga.  581.  Me. — Loggie  v. 
Chandler,  95  Me.  220,  49  Atl.  1059. 
N.  J.— New  York  Ins.  Co.  v.  Tooker,  35 
N.  J.  Eq.  408;  Camden  Horse  R.  Co.  v. 
Citizens  C.  Co.,  31  N.  J.  Eq.  525;  Bai- 
ley v.  Stiles,  3  N.  J.  Eq.  245.  Va  — 
Parrill  v.  McKinley,  9  Gratt.  1,  58  Am. 
Dec.   212. 

If    the   bill    contains    only    a    special 

prayer,  the  prayer  will  not  be  amended 

,  if  the  facts  set  forth  in  the  bill  would 

not    authorize    other    relief.      Halstead 

v.  Meeker's  Exrs.,  18  N.  J.  Eq.   136. 

A  general  prayer  for  relief  may  be 
added  by  amendment  or  amended  bill. 
McCrum  v.  Lee,  38  W.  Va.  583,  18  S. 
E.    767. 

Mistake. — Where  a  pleader  has  in 
his  prayer  mistaken  the  relief  to  which 
he  is  entitled  on  the  facts  stated  in 
his  bill,  the  amendment  of  his  prayer 
conformable  to  the  facts  does  not  con- 
stitute a  repugnancy.  Sharpe  v.  Mil- 
ler, 157   Ala.   299,   47   So.   701. 

Change  of  Object. — But  a  bill  cannot 
be    so    amended    in    its    prayer    as    to 


change    its    obi'ect.      Curtis   V.    Leavitt, 

4  Edw.   Ch.    (N.   Y.)    246. 

Prayer  for  Injunction.  —  Camden 
Horse  R.  Co.  v.  Citizens  Coach  Co., 
31  N.  J.  Eq.  525;  African  M.  E.  Church 
t;.   Conover,   27   N.   J.   Eq.   157. 

32.  Loggie  v.  Chandler,  95  Me.  220, 
49   Atl.   1059. 

S3.  U.  S  —  Shields  V.  Barrow,  17 
How.  130,  15  L.  ed.  158;  Pendery  p. 
Carleton,  87  Fed.  41,  30  C.  C.  A.  510; 
Savage  v.  Worsham,  104  Fed.  18.  Ala. 
Bentley  v.  Barnes,  55  So.  130;  Henry 
v.  Tennessee  Live  Stock  Co.,  164  Ala. 
376,  50  So.  1029;  Revnolds  v.  Law- 
rence, 147  Ala.  216,  40  So.  576,  19 
Am.  St.  Rep.  78;  Metcalf  v.  Arnold, 
132  Ala.  74,  32  So.  763;  Freeman  v. 
Pullen  Co.,  130  Ala.  653,  31  So.  451; 
Stein  v.  McGrath,  116  Ala.  593,  22  So. 
861;  Gardner  V.  Pickett,  46  Ala.  191. 
111.— Patterson  v.  Johnson,  214  III.  481, 
73  N.  E.  761;  Hauk  v.  Van  Ingen,  195 
111.  20,  63  N.  E.  705.  Miss.— Hardie 
v.  Bulger,  66  Miss.  577,  6  So.  186.  N. 
Y. — Verplank  v.  Mercantile  Ins.  Co., 
1  Edw.  Ch.  46.  R.  I.— Haskins  v. 
Glezen,  55  Atl.  639;  Hazard  v.  Hid- 
den, 14  R.  I.  356.  Vt  —  Norton  v.  Par- 
sons, 67  Vt.  526,  32  Atl.  481.  Va.— 
Ellis  v.  Whitacre,  106  Va.  1,  54  S.  E. 
993;  Hobson's  Admr.  v.  Hobson,  105 
Va.  394,  53  S.  E.  964;  Kinnev  v.  Craig, 
103  Va.  158,  164,  48  S.  E.  864;  Smith 
v.  Pyrites  Min.  Co.,  101  Va.  301,  303, 
43  S.  E.  564;  Tidball  v.  Shenandoah 
Nat.  Bank,  100  Va.  741,  42  S.  E.  867; 
New  River  Min.  Co.  v.  Painter,  100  Va. 
507,  42  S.  E.  300;  Elder's  Exrs.  v. 
Harris,  76  Va.  187.  W.  Va.— Edgell  r. 
Smith,  50  W.  Va.  349,  40  S.  E.  402; 
Seborn    v.    Beckwith,    30    W.    Va.    774, 

5  S.  E.  450;  Pickens  v.  Kniselv,  29  W. 
Va.  1,  11  S.  E.  932,  6  Am.  St.  Rep. 
622;  Piercy  v.  Beckett,  15  W.  Va.  444. 

In  Hurt  V.  Jones,  75  Va.  at  page 
341,  Judge  Burks,  in  delivering  the 
opinion  of  the  court,  observes:  "While 
great    liberality    has   been   manifest   in 

Vol.   IV 


196 


BILLS  AND  ANSWERS 


bring  upon  the  record  new  matter  repugnant  to,  or  inconsistent  with, 


modern  times,  especially  by  the  courts 
of  this  country,  in  allowing  amend- 
ments of  pleadings  (and  with  this  in- 
creasing spirit  of  indulgence  we  find 
no  fault),  yet  the  courts  everywhere 
agree  in  denying  liberty  to  so  amend 
and  supplement  a  bill  as  to  make  an 
entirely  new  case."  See  in  accord, 
Newton  v.  Kemper,  66  W.  Va.  130,  66 
S.  E.  102. 

In  Lamb  v.  Cecil,  28  W.  Va.  653, 
Snyder,  J.,  pointed  out  the  vagueness 
of  this  rule.  He  said:  "The  general 
rule  thus  announced  has  been  professed- 
ly followed  in  Virginia  and  this  state, 
but  in  some  instances  here  and  espe- 
cially in  the  English  courts  this  rule 
has  been  departed  from  so  far  that  it 
is  scarcely  possible  to  give  any 
very  accurate  idea  of  the  scope  of 
amended  bills.  See  Bart.  Ch.  Pr.  324." 
For  an  extreme  case,  see  Belton  v.  Ap- 
person,  26  Gratt.   (Va.)   207. 

In  National  Bank  v.  Smith,  17  R. 
I.  244,  21  Atl.  959,  the  court  held  that 
amendments  to  a  bill  which  abandon 
the  case  originally  made  and  substitute 
a  new  one  are  not  permissible,  espe- 
cially when  not  proposed  until  after 
the  case  originally  made  has  been 
heard. 

In  accordance  with  the  general  rule 
that  amendments  must  be  consistent 
with  the  original  bill,  amendments 
which  would  divest  a  bill  of  all  its 
original  defendants  and  make  a  new 
case  against  new  defendants,  cannot 
be  allowed.  Tyler  v.  Galloway,  13  Fed. 
477;    Leg<rett  v.   Bennett,   48   Ala.   380. 

Exception  in  Case  of  Infants. — Sey- 
mour v.  Long  Dock  Co.,  17  N.  J.  Eq. 
169,    172. 

Illustrative  Cases. — Where  a  bill  in 
equity  is  filed  for  specific  performance 
of  a  contract  to  sell  land,  but  the  con- 
tract is  not  alleged  in  the  bill  with 
sufficient  definiteness,  leave  to  amend 
will  be  granted.  White  v.  Poole,  73 
N.  H.  403,  62  Atl.  494;  Poller  V.  Mur- 
ray, 107   Va.  527,  59   S.  E.  421. 

In  Neal  v.  Williams  (Ala.),  53  So. 
94,  a  bill  for  specific  performance  and 
for  an  abatement  of  the  purchase  price, 
was  held  not  to  be  a  departure  from 
the  original  bill. 

A  bill  filed  for  the   cancellation  of 

a  deed  cannot  be  converted  into  a  deed 

for   specific   performance,   because   such 

an    amendment    operates  as  an   entire 
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change  of  the  cause  of  action.  Gardner 
V.  Knight,   124  Ala.   273,   27   So.  298. 

A  bill  filed  for  the  appointment  of 
a  receiver  of  an  insolvent  corporation 
cannot  be  so  amended  as  to  change  it 
to  a  bill  for  the  dissolution  of  the  cor- 
poration and  a  winding  up  of  its  busi- 
ness. Such  an  amendment  amounts  to 
a  new  cause  of  action.  Lyon  v.  Mc- 
Keefrey,  171  Fed.  384,  96  C.  C.  A. 
340. 

A  bill  to  declare  a  resulting  trust 
against  the  estate  of  a  surviving  part- 
ner cannot  be  changed  into  a  bill  to 
settle  partnership  accounts.  Berla  v. 
Strauss  (N.  J.),  75  Atl.  763. 

Where  the  purpose  in  both  bills  is 
the  same,  namely,  to  establish  the  trust 
in  favor  of  the  complainant  on  account 
of  the  transaction  set  forth  in  the 
bill,  a  demurrer  to  the  bill  on  the 
ground  that  the  cause  of  action  set 
forth  in  the  amendment  is  new,  differ- 
ent and  distinct  from  that  set  forth 
in  the  original  bill,  is  properly  over- 
ruled. The  court  said:  "While  the 
reasons  are  stated  more  fully  in  the 
amended  bill,  and  in  some  respects 
differently  from  those  in  the  original 
bill,  yet  the  purpose  is  the  same,  aris- 
ing from  the  same  transactions  and 
based  upon  the  same  general  rule  of 
law  applicable  to  resulting  trusts." 
Brainard  V.  Buck,  184  U.  S.  99,  22 
Sup.  Ct.  458,  46  L.  ed.  449. 

To  a  bill  which  seeks  only  to  re- 
strain a  water  company  from  laying 
in  the  street's  pipes,  additional  to  those 
already  laid,  an  amendment  cannot  be 
made  averring  the  unconstitutionality 
of  the  statute  under  which  the  company 
was  formed.  Woodbridge  Twp.  V. 
Middlesex  Water  Co.  (N.  J.  Eq.),  68 
Atl.  464. 

A  bill  to  obtain  a  construction  of  a 
will  by  the  court  may  be  changed  by 
amendment  into  a  bill  to  quiet  title* 
Steen  v.  Steen,  68  N.  J.  Eq.  472,  59 
Atl.   675. 

Creditor's  Suit. — Where  an  original 
bill  seeking  to  subject  the  estate  of  an 
endorser  to  the  payment  of  certain 
negotiable  notes  does  not  aver  all  the 
facts  necessary  to  show  the  endorser's 
liability,  an  amended  bill  may  be  filed 
to  add  to  the  necessary  averments. 
Such  amendment  does  not  make  a  new 
case.  Tidball  V.  Shenandoah  Nat. 
Bank,  100  Va.  741,  42  S.  E.  867. 
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that  set  forth  in  the  original  bill,34  as    both    constitute    one    record. 

The  Rule  Refers  to  Substance.  —  Tn  all  cases  the  cause  of  action  must 
be  in  substance  the  same  both  in  the  original  and  amended  bills,  other- 
wise the  amendment  will  be  held  to  be  a  departure  in  pleading,  treated 
as  a  new  suit  and  therefore,  disallowed,  or  if  allowed  be  subject  to  all 
the  incidents  and  disadvantages  of  an  original  bill.36 

Inconsistency  in  object  of  Bill.  —  If  the  cause  of  action  and  the  relief 
sought  are  substantially  the  same,  it  is  immaterial  thai  the  form  in 
which  the  claim  is  presented  by  the  amendment  differs  essentially 
from  that  in  the  original  bill.36     "There  must  be  an  inconsistency  or 


Injunction  Against  Removal  of  Trust 
Property. — A  trust  creditor  and  the 
trustee,  to  whom  the  property  had 
been  turned  over  by  the  trust  debtor 
to  sell,  file  a  bill  of  injunction  to  re- 
strain a  third  party  from  wrongfully 
removing  the  trust  property  out  of  the 
state,  but  do  not  pray  for  general  re- 
lief. Held,  in  such  case,  plaintiffs  may, 
by  amended  bill  or  supplemental,  as 
may  be  proper,  allege  new  facts,  and 
make  new  parties  defendant,  showing 
the  necessity  for  taking  accounts  and 
for  the  aid  of  the  court  in  safely  and 
properly  executing  his  duties  as  trus- 
tee, adding  a  prayer  for  the  taking  of 
6uch  accounts,  and  for  the  aid  of  the 
court  in  administering  the  trust.  Nor 
are  they  within  the  meaning  of  the 
rule  which  forbids  the  introduction  of 
such  new  matter  as  constitutes,  in  sub- 
stance, a  new  bill.  McCrum  v.  Lee, 
38   W.   Va.   583,  18  S.  E.   757. 

Bill  To  Redeem  From  Foreclosure. — 
In  Sharpe  v.  Miller,  157  Ala.  299,  47 
So.  701,  an  amendment  of  a  bill  pray- 
ing for  redemption  from  the  foreclos- 
ure of  a  mortgage  was  held  to  be  no 
departure    from    the    original    bill. 

Practice  in  Case  of  Repugnancy. — 
But  in  one  case  it  is  held  that  where 
the  amended  bill  contains  an  allega- 
tion directly  contrary  to  those  made 
in  the  original  bill,  the  proper  practice 
is  to  strike  out  so  much  of  the  or- 
iginal bill  as  is  contradicted  by  the 
allegation  in  the  amended  bill.  Mil- 
ton v.  Hogue,  39  N.  C.  415. 

34.  1  Danl.  Ch.  Pr.  402,  and  follow- 
ing cases:  Ala. — Rumbly  V.  Stainton, 
24  Ala.  712.  Mich. — Ogden  v.  Moore, 
95  Mich.  290,  54  N.  W.  899.  Vt  — 
Hill  v.  Hill,  53  Vt.  578. 

35.  Verplank  v.  The  Mercantile  Ins. 
Co.,  1  Edw.  Ch.  (N.  Y.)  46;  Doonan  v. 
Glvnn,  26  W.  Ya.  225;  Piercy  v.  Beck- 
ett. 15  W.  Va.  444. 

36.  Ingraham  v.  Foster,  31  Ala.  123. 


And  see  the  following  cases:  U.  3. 
Brainard  v.  Buck,  184  U.  S.  99,  22  Sup. 
Ct.  458,  46  L.  ed.  449;  Jones  t;.  Van 
Doren,  130  U.  S.  684,  9  Sup.  Ct.  685, 
32  L.  ed.  1077;  Pendery  v.  Carleton,  87 
Fed.  41,  30  C.  C.  A.  510.  Ala.— Cain 
v.  Gimon,  36  Ala.  168;  Blackwell  v. 
Blackwell,  33  Ala.  57,  70  Am.  Dec.  556. 
Ga.— De  Lacy  v.  Hurst,  83  Ga.  223,  9 
S.  E.  1052.  Miss. — Hardie  v.  Bulger, 
66  Miss.  577,  6  So.  186.  Va.— Belton 
V.  Apperson,  26  Gratt.  207.  W.  Va. 
Cox  v.  National  Coal  &  Inv.  Co.,  61  W. 
Va.  291,  56  S.  E.  494;  Bird  V.  Stout, 
40  W.  Va.  43,  20  S.  E.  852;  Lamb  V. 
Cecil,  28  W.  Va.  653. 

An  amended  bill  is  not  obnoxious  to 
the  objection  that  it  introduces  a  new 
and  different  case  from  that  made  by 
the  original  bill,  where  the  new  mat- 
ter introduced  by  it  consists  of  facta 
occurring  after  the  filing  of  the  or- 
iginal bill  pertaining  and  not  foreign 
to  the  matter  of  the  original  bill.  Al- 
abama Warehouse  Co.  v.  Jones,  62 
Ala.    550. 

To  Remedy  Premature  Suits. — An 
amended  bill  is  proper  to  bring  to  the 
attention  of  the  court  the  completed 
right  to  maintain  a  suit  which  was 
prematurelv  brought  on  an  inchoate 
right.  Butler  v.  Butler,  4  Litt.  (Ky.) 
202;  Totten  V.  Nighbert,  41  W.  Va. 
800,  24  S.  E.   627. 

Additional  Relief. — In  one  case  an 
amended  bill  which  proceeded  upon 
substantially  the  same  facts  as  the  or- 
iginal bill  but  asked  for  additional  re- 
lief, was  held  not  to  be  objectionable 
on  the  ground  that  it  made  a  new  ease. 
Delta,  etc.,  Land  Co.  v.  Adams,  93 
Miss.  340,  48  So.  190.  See  Bilder  v. 
Robinson  (N.  J.  Eq.).  67  Atl.  828; 
Philadelphia  v.  Schuylkill  R.  Co.,  15 
W.  N.   C.    (Pa.)    364. 

A  bill  may  be  amended  so  as  to  be 
framed  in  a  double  aspect,  provided 
the    alternative    case    stated   seeks    the 
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repugnancy  in  the  purposes  of  the  bill,  as  contradistinguished  from 
a  modification  of  the  relief."  So  setting  forth  with  greater  partic- 
ularity of  averment  matters  arising  out  of  the  same  transaction  and 
germane  to  the  object  for  which  the  original  bill  was  filed,  does  not 
render  the  amendment  objectionable.37 

Amendments  in  furtherance  of  justice  are  sometimes  allowed,  although 
the  amendments  contradict  material  allegations  in  the  original  bill.38 

And  where  the  demurrer  to  a  bill  is  sustained  for  multifariousness,  the  com- 
plainant may  select  which  of  the  purposes  of  the  original  bill  he  will 
insist  on,  and  such  bill  as  amended,  cannot  be  objected  to  as  an  en- 
tire departure  from  the  original  bill.39 

4.  Limitation  as  to  Time.  —  a.  In  General.  —  It  is  elementary  that 
an  application  to  amend  a  bill  in  chancery  must  be  made  within  a 
reasonable  time  after  the  necessity  for  such  an  amendment  is  or  should 
have  been  discovered.  An  unreasonable  delay  in  offering  the  amend- 
ment is  good  ground  for  the  chancellor  to  refuse  to  exercise  the  dis- 
cretionary power  to  permit  an  amendment.40  The  rule  in  such  cases 
is,  that  the  court  will  not  allow  the  amendments  unless  some  excuse 
is  given  for  the  omission  to  insert  the  facts  in  the  original  bill.41    But 


same  relief.  Alabama  Warehouse  Co. 
v.  Jones,  62  Ala.  550,  554;  Meads  v. 
Hartley,  4  Mackey  (D.  C.)  391. 

Unnecessary  Averments  Struck  Out. 
Rice  v.  O'Neal,  120  111.  App.  259. 

37.  White  v.  Poole,  73  N.  H.  403, 
62  Atl.  494;  Kelly  v.  Gwatkin,  108  Va. 
6,  60  S.  E.  749;  Linn  v.  Carson's  Admr., 
32   Gratt.    (Va.)    170. 

Where  the  new  matter  alleged  in  the 
amended  bill  is  in  no  wise  repugnant 
to  the  original  bill,  but  is  in  addition 
thereto  and  is  connected  with  the  alle- 
gations of  the  original  bill  and  natur- 
ally grows  out  of  the  substance  of  that 
bill,  such  amendment  is  fairly  within 
the  rules  of  chancery  courts  governing 
this  question.  Holland  V.  Trotter,  22 
Gratt.    (Va.)    136. 

38.  Hall  v.  Fisher,  3  Barb.  Ch.  (N. 
Y.)    637. 

39.  Bentley  v.  Barnes,  162  Ala.  524, 
50  So.  361. 

40.  1  Barb.  Ch.  Pr.  (1st  ed.)  207, 
and  following  cases:  Ga. — Carey  v. 
Smith,  11  Ga.  539.  111.— Wolverton  v. 
Taylor,  157  111.  485,  42  N.  E.  49; 
Carey-Lombard  Lumb.  Co.  v.  Dougher- 
ty, 125  111.  App.  258.  Mich.— Bank  of 
Michigan  v.  Niles,  Walk.  Ch.  398.  N. 
J.— Codington  v.  Mott,  14  N.  J.  Eq. 
430,  82  Am.  Dec.  258.  N.  Y  —  Eodgers 
v.  Rodgers,  1  Paige  424.  Term. — Marr 
V.  Wilson,  2  Lea.  229. 

Delay    of    Eighteen    Months. — Kirby 

«.  Thompson,   6  Johns.  Ch.    (N.  Y.)    79. 

Discretion    of    Court. — It    should    be 
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understood,  however,  that  in  equity 
proceedings  the  court  has  ample  power 
to  allow  proper  amendments  at  any 
time.  But  it  more  willingly  allows 
amendments  in  the  early  stages  of  the 
case,  especially  before  issue  joined, 
and  is  less  and  less  inclined  to  allow 
them  as  the  case  progresses.  Cal. — 
Graham  v.  Stewart,  68  Cal.  374,  9  Pac. 
555.  Ky. — Rucker  v.  Howard,  2  Bibb 
166.  Me. — Shaw  v.  Monson  Maine  Slate 
Co.,  96  Me.  41,  51  Atl.  285.  Miss- 
Truly  v.  Lane,  7  Smed.  &  M.  325,  45 
Am.  Dec.  305. 

By  statute  amendments  are  some- 
times allowed  "at  any  time"  in  fur- 
therance of  justice.  Ford  v.  Ward,  26 
Ark.   360. 

To  Insert  Omitted  Allegations.  — 
"When  both  parties  have  conducted 
the  case  as  if  the  pleadings  contained 
certain  allegations  therein  omitted,  an 
amendment  inserting  such  allegations 
may  be  made  at  almost  any  stage  of 
the  case."  Fost.  Fed.  Pr.  §168,  cited 
with  approval  in  Confectioners'  Mach. 
&  Mfg.  Co.  v.  Racine  E.  &  M.  Co.,  163 
Fed.  914,  918. 

41.  Whitmarsh  v.  Campbell,  2  Paige 
(N.  Y.)  67;  Prescc.t  v.  Hubbell,  1  Hill 
Eq.   (S.  C.)   210. 

An  amended  bill  based  on  matter  in 
existence  at  the  filing  of  the  original 
bill,  ought  not  to  be  allowed  six  years 
thereafter,  without  a  satisfactory  ex- 
cuse for  the  omission  to  make  it  a  part 
of    the    original    bill.      School    Dist.    v. 
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the  court  will  permit  the  plaintiff  to  dismiss  his  bill  without  prejudice 
to  the  filing  of  the  new  bill.*2 

Before  or  After  Issue  Joined.  —  The  proper  time  to  apply  for  leave  to 
amend  in  a  material  way  is  before  the  cause  is  at  issue.  At  such  early 
stage  the  amendments  are  usually  granted  as  of  course,  even  though 
they  make  a  new  case.43  But  after  issue  has  been  joined,  the  time  for 
making  amendments  as  of  right,  except  for  the  purpose  of  adding 
parties,  or  such  as  do  not  substantially  alter  the  case,  has  gone  by,4* 
especially  if  the  proposed  amendment  would  make  a  new  case.46  And 
the  cause  is  at  issue  when  the  replication  is  in  and  the  pleadings  are 
closed.46  From  this  time,  if  there  be  an  imperfection  in  the  frame 
of  the  bill,  if  the  case  as  stated  is  insufficient  to  warrant  the  relief 
sought  for  or  to  ground  a  complete  decree,  if  some  other  point  ap- 
pears to  be  made,  or  some  additional  discovery  is  found  requisite, 
the  complainant  must  resort  to  a  supplemental  bill.  The  time  for 
amendment  has  passed.47 

b.  After  Demurrer  Sustained.  —  The  rule  formerly  was  that  after 
a  demurrer  to  the  whole  bill  had  been  argued  and  allowed,  the  bill 


Thompson,   2   Woodw.    Dec.    (Pa.)    345; 
Marr  v.  Wilson,  2  Lea  (Tenn.)  229. 

42.  Tomlinson  V.  Savage,  22  'N.  C. 
68. 

43.  Story's  Eq.  PI.  §886;  Mitf.  PI. 
(Jeremy's  ed.)  324;  1  Hoffm.  Ch.  Pr. 
304,  and  following  cases:  Ala. — Bry- 
ant v.  Peters,  3  Ala.  160.  Miss. — Moss 
v.  Davidson,  1  Smed.  &  M.  112.  N.  J. 
Codington  v.  Mott,  14  N.  J.  Eq.  430,  82 
Am.  Dec.  258;  Buckley  v.  Corse,  1  N. 
J.  Eq.  504,  510.  Pa.— School  Dist.  v. 
Thompson,  2  Woodw.  Dec.  345.  Va. 
Roller  v.  Murray,  107  Va.  527,  59  S.  E. 
421.  Eng.—  Mavor  v.  Dry,  2  Sim.  & 
St.   113,  57  Eng.   Reprint   288. 

"It  would  seem,  as  well  from  the 
reported  cases  as  from  the  language  of 
our  rules,  that  the  privilege  of  mak- 
ing material  amendments  has  little, 
if  any  restriction,  if  made  before  a 
sworn  answer  is  filed  or  issue  joined." 
Codington  v.  Mott,  14  N.  J.  Eq.  430, 
82   Am.  Dec.  258. 

44.  Story's  Eq.  PI.  268;  Gresley's 
Eq.  Ev.  23;  Mitf.  PI.  (Jeremy's  ed.) 
325,  55;  1  Hoffm.  Ch.  Pr.  284,  393, 
and  following  cases:  Ala. — Wright  v. 
Dunklin,  83  Ala.  317,  3  So.  597.  Ky. 
Stenvriede  v.  Tegge,  12  Ky.  L.  Rep. 
377,  14  S.  W.  357.  N.  H.— Dow  v. 
Jewell,  18  N.  H.  340,  45  Am.  Dec. 
282.  N.  J. — Seymour  v.  Long  Dock  Co., 
17  N.  J.  Eq.  169;  Codington  v.  Mott, 
14  N.  J.  Eq.  430,  82  Am.  Dec.  258. 
N.  Y. — Thorn  v.  Germand,  4  Johns.  Ch. 
363;  Shephard  V.  Merril,  3  Johns.  Ch. 
423;  Bowen  v.  Idley,  6  Paige  46;  Staf- 


ford v.  Howlett,  1  Paige  200.  Pa.— 
Hoofstitler  v.  Hostetter,  172  Pa.  575, 
33  Atl.  753;  Dougherty  v.  Murphy,  10 
Phila.  509,  30  Leg.  Int.  312.  Eng. 
Goodwin  v.  Goodwin,  3  Atk.  370,  26 
Eng  Reprint  1014. 

After  the  pleadings  are  made  up, 
and  the  cause  set  down  for  trial,  the 
bill  is  not  amendable,  but  within  the 
discretion  of  the  court,  upon  special 
cause  shown,  and  that,  whether  it  be 
a  sworn  bill  or  not.  Molyneaux  v.  Coll- 
ier,  13    Ga.   406. 

By  statute  in  some  jurisdictions  the 
rule  stated  in  the  text  has  been  altered. 
Matlack  v.  Mut.  Life  Ins.  Co.,  14  Pa. 
Co.  Ct.  188,  3  Pa.  Dist.  138;  Appeal  of 
Dougherty,   1   W.   N.   C.    (Pa.)    593. 

In  Michigan,  after  the  bill  is  an- 
swered, it  may  be  amended  in  matters 
of  form  or  substance.  Brassington  v. 
Waldron,  143  Mich.  364,  107  N.  W. 
100. 

Under  Federal  Equity  rule  29,  leave 
to  file  a  substituted  bill  of  complaint 
comes  too  late  after  the  pleadings  in 
the  case  have  been  closed  and  the  evi- 
dence has  been  taken  and  is  ready  for 
printing.  Old  Dominion  Copper  Min. 
&   S.   Co.   v.  Lewisohn,   176  Fed.   745. 

45.  Codington  V.  Mott,  14  N.  J.  Eq. 
430,   82   Am.   Dec.   258. 

46.  School  Dist.  V.  Thompson,  2 
Woodw.  Dec.  (Pa.)  3*o. 

47.  Mitf.  PI.  (Jeremy's  ed.)  55, 
326;  Story's  Eq.  PI.  §§888,  891;  1 
Hoffman's  Ch.  Pr.  393;  Shephard  V. 
Merrill,  3  Johns.  Ch.   (N.  Y.)    423. 
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was  out  of  court,  and,  therefore,  could  not  be  regularly  amended.48 
But  the  rigor  of  this  principle  was  subsequently  relaxed.  The  plaint- 
iff is  now  allowed  to  amend,  and  this  is  permitted  liberally  as  far 
as  is  promotive  of  the  ends  of  substantial  justice,49  provided  the  mo- 
tion is  seasonably  filed.50  But  where  a  general  demurrer  is  sustained 
to  the  bill,  it  is  proper  to  dismiss  where  the  bill  cannot  be  effectively 
amended.51 

c.  After  Replication.  —  An  amendment  of  a  bill  after  replication 
is  not  a  matter  of  course,  but  an  application  to  the  court,  upon  notice 
to  the  opposite  party,  for  leave  to  withdraw  the  replication  and  to 
amend  the  bill,  is  necessary.  And  this  request  may  be  entertained 
even  after  issue  is  joined,  but  before  the  taking  of  testimony.52     The 


48.  Beach  Mod.  Eq.  Pr.  §279;  3 
Danl.  Ch.  Pr.  (1st  Am.  ed.)  60S;  1 
Barb.  Ch.  Pr.   111. 

Even  after  general  demurrer  for 
want  of  equity,  amendments  are  grant- 
ed only  when  there  is  some  detect  as 
to  parties,  or  some  omission  or  mis- 
take of  a  fact  or  circumstance  con- 
nected with  the  substance  of  the  case, 
but  not  forming  the  substance  Itself. 
Seymour  v.  Long  Dock  Co.,  17  N.  J. 
Eq.  169;  Lyon  v.  Tallmadge,  1  Johns. 
Ch.  (N.  Y.)   184. 

49.  Mass. — Clark  v.  Holbrook,  146 
Mass.  366,  16  N.  E.  410.  N.  J.— Marsh 
v.  Marsh,  16  N.  J.  Eq.  391,  84  Am. 
Dec.  164.  Vt. — Scoville  v.  Brock,  79 
Vt.  449,  65  Atl.  577,  118  Am.  St.  Eep. 
975.  Va. — Cottrell  v.  Watkins,  89  Va. 
801,  17  S.  E.  328,  19  L.  B.  A.  754. 
W.  Va.— Hays  v.  Heatherly,  36  W.  Va. 
613,    15    S.    E.    223. 

But  the  allowance  of  amendments  in 
such  case  is  largely  a  matter  of  dis- 
cretion, and  the  court  may  impose  con- 
ditions. Venner  v.  Chicago  City  R. 
Co.,   236  111.  349,  86  N.   E.  266. 

In  Michigan  the  practice  in  chan- 
cerjr  requires  an  opportunity  to  amend 
a  bill  or  answer  after  demurrer  is  sus- 
tained. Macomber  v.  Wolford  (Mich.), 
128  N.  W.  796. 

In  the  federal  courts,  the  plaintiff, 
by  the  35th  rule  of  equity  practice,  is 
allowed  to  amend  his  bill  after  a  de- 
murrer is  allowed  thereto,  upon  such 
terms  as  the  court  may  deem  reason- 
able. Riddle  v.  Whitehill,  135  U.  S.  621, 
10  Sup.  Ct.  924,  34  L.  ed.  282;  United 
States  V.  Atberton,  102  U.  S.  372,  26 
L.  ed.  213;  Mercantile  National  Bank 
V.  Carpenter,  101  U.  S.  567,  25  L. 
ed.  815;  Hunt  v.  Rousmaniere,  2  Ma- 
son 342,  12  Fed.  Cas.  No.  6,893. 

But  in  a  later  federal  case  it  is  said: 


"It  was  within  the  discretion  of  the 
trial  court,  especially  after  the  order 
had  been  made  sustaining  the  demur- 
rer to  the  original  petition,  to  grant 
or  refuse  leave  to  file  an  amended  pe- 
tition, and  it  is  the  general  rule  that 
the  granting  and  refusals  of  amend- 
ments to  pleadings  are  within  the  dis- 
cretion of  the  court,  and  that  this  dis- 
cretion will  not  be  interfered  with  un- 
less plainly  abused.  .  .  .  Even  un- 
der equity  rule  No.  29  complainant  is 
not  entitled  as  of  right  to  amend  his 
bill  after  demurrer  has  been  sustained. 
Mational  Bank  v.  Carpenter,  101  U. 
S.  567,  568,  25  L.  ed.  815."  M 'Kemy 
v.  Supreme  Lodge  A.  O.  U.  W.,  180 
Fed.  961,  966,  104  C.  C.  A.  117. 

Petition  for  Leave  To  Amend. — But 
it  is  necessary  for  the  complainant  to 
found  his  application  on  a  petition  stat- 
ing the  additional  facts  that  he  wishes 
to  incorporate  in  his  bill,  where  the 
court  cannot  see  on  the  argument  of 
the  demurrer  from  the  facts  then  be- 
fore it  how  the  objection  on  which  the 
demurrer  was  sustained  can  be  re- 
moved. Bank  of  Michigan  v.  Niles, 
Walk.    (Mich.)    398. 

But  the  costs  of  the  demurrer  are 
usually  assessed  against  the  complain- 
ant before  giving  him  leave  to  amend. 
Bank  of  Michigan  v.  Niles,  Walk.  Ch. 
(Mich.)    398. 

50.  Holliday  V.  Riordan,  12  Ga.  417. 

51.  Macomber  v.  Wolford  (Mich.), 
128  N.  W.  793:  Williams  v.  County 
Court,  26  W.  Va.  488,  53  Am.  Rep.  94. 

52.  N.  Y. — Thorn  v.  Germand,  4 
Johns.  Ch.  363;  Bowen  V.  Idley,  6  Paige 
46.  Pa. — Dougherty  v.  Murphy,  10 
Phila.  509,  30  Leg.  Int.  312.  Eng. 
Champneys  v.  Buchan,  3  Drewry  5,  61 
Eng.   Reprint  802. 

"Where    the    substance    of    the    bilJ 


Vol.  IV 


BILLS  AND  ANSWERS 


201 


application  to  amend  after  replication  may  be  entertained  also  where 
it  does  not  appear  that  any  order  has  been  made  setting  the  cause 
down  for  hearing.63  But  the  court  in  allowing  amendments  after 
replication  should  be  satisfied  by  affidavit  that  the  matter  is  material 
and  could  not  with  reasonable  diligence  have  been  sooner  introduced.04 

d.  After  Reference.  —  In  some  jurisdictions  it  is  too  late  to  ap- 
ply for  an  amendment  alter  the  cause  has  been  referred  to  a  mas- 
ter or  committee,65  especially  if  the  effect  of  the  amendment  would  be 
to  make  a  new  case.66  But  amendments  have  been  granted  by  the 
chancellor  in  the  exercise  of  his  discretion,  even  at 'such  a  stage  of  the 
cause.67 

e.  After  Taking  the  Evidence.  —  After  the  evidence  has  been  taken 
it  is  too  late  for  an  amendment,  as  a  general  rule,  except  amendments 
with  respect  to  parties,  or  for  the  purpose  of  making  the  pleadings 
and  proof  correspond,68  more  especially  where  the  amendment  makes 


contains  ground  for  relief,  and  the 
prayer  and  proofs  are  in  conformity 
therewith,  leave  to  amend  will  not  be 
granted  after  replication  filed  and 
proofs  taken.  'The  instances  where  it 
will  be  done  are  confined  to  those  where 
it  appears  from  the  case  made  by  the 
bill  that  the  plaintiff  is  entitled  to  re- 
lief, although  different  from  that  sought 
by  the  specific  prayer.  When  the  ob- 
ject of  the  proposed  amendment  is  to 
make  a  new  case,  it  will  not  be  per- 
mitted.' 1  Daniel  Ch.  Prac.  (5th  ed.) 
384."  Bass,  Katcliff  &  Gretton  v. 
Feigenspan,  82  Fed.  260;  Keene  v. 
Wheatley,  14  Fed.  Cas.  No.   7,644. 

Defects  in  matters  of  form  in  an  an- 
swer may  be  corrected  by  amendment 
even  after  a  replication  has  been  filed 
and  testimony  introduced.  McMichael 
v.  Brennan,  31  N.  J.  Eq.   496. 

But  the  rule  requiring  the  replication 
to  be  withdrawn  before  an  amendment 
can  be  allowed  relates  only  to  material 
amendments.  Moshier  V.  Knox  College, 
32  111.  155. 

53.  Martin   t>.   Atkinson,   5   Ga.    390. 

54.  Dougherty  V.  Murphy,  10  Phila. 
(Pa.)  509,  30  Leg.  Int.  312;  School  Dist. 
t;.  Thompson,  2  Woodw.  Dec.  (Pa.)  345. 

A  withdrawal  of  a  replication  and 
an  amendment  of  the  bill  can  only  be 
permitted  upon  proof  by  affidavit  that 
the  application  has  not  been  made  for 
the  purpose  of  vexation  or  delay,  or 
that  the  matter  of  the  proposed  amend- 
ment is  material,  and  could  not  with 
reasonable  diligence  have  been  sooner 
introduced  into  the  bill.  School  Dist. 
V.  Thompson,  2  Woodw.  Dec.  (Pa.)  345. 

55.  Ga.— Bryant  v.  Welch,  6S  Ga. 
292.      Mass. — Sanborn    v.    Sanborn,    7 


Gray  142,  holding  application  too  late 
after  master's  report.  Pa. — Dougherty 
v.  Murphy,  10  Phila.  509,  30  Leg.  Int. 
312. 

See  the  title  "References." 
After  Hearing  Before  Master. — After 
the  evidence  in  the  case  has  all  been 
heard  by  a  special  master,  after  the 
argument  of  counsel  has  been  complet- 
eu,  and  after  the  master  has  taken  the 
case  up  for  consideration  and  is  en- 
gaged in  the  preparation  of  his  report, 
a  request  for  an  amendment  comes  too 
late.  Clyde  v.  Richmond,  etc.,  R.  Co., 
59  Fed.  394. 

56.  Hazard  V.  Hidden,  14  R.  I.  356. 
But  in  Drew  v.  Beard,  107  Mass.  64, 

an  amendment  was  allowed  after  the 
master's  report,  though  its  effect  was 
to  introduce  a  substantially  new  cause 
of  action. 

57.  Hoyt  V.  Smith,  27  Conn.  468; 
Camp  v.  Waring,  25  Conn.  520. 

58.  Ala.— Wright  v.  Dunklin,  83  Ala. 
317,  3  So.  597.  N.  J.— Sevmour  V. 
Long  Dock  Co.,  17  N.  J.  Eq.  169;  Cod- 
ington v.  Mott,  14  N.  J.  Eq.  430,  82 
Am.  Dec.  258.  N.  Y.— Thorne  v.  Ger- 
mand,  4  Johns.  Ch.  363;  Bowen  v.  Id- 
ley,  6  Paige  46;  Dodd  v.  Astor,  2  Barb. 
Ch.  395.  Pa. — Hoofstitler  v.  Hostetter, 
172  Pa.  575,  33  Atl.  753;  O'Malley  V. 
O'Malley,  11  W.  N.  C.  39;  Jones  v. 
Wadsworth,   33   Leg.   Int.   416. 

But  a  plaintiff  has  been  permitted, 
even  after  the  cause  is  at  issue  and  wit- 
nesses have  been  examined,  to  amend 
his  bill  by  adding  a  prayer  omitted  by 
mistake.  1  Mitf.  PI.  263;  Graff  am  v. 
Burgess,  117  U.  S.  180,  6  Sup.  Ct.  686, 
29  L.  ed.  839.  See  also  Detwiler  c. 
Schultheis,  122  Ind.  166,  23  N.  E.  712; 
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substantially  a  new  case,59  as  the  amendment  continues  the  record, 
f.  At  or  After  Hearing.  —  It  is  well  settled  that  a  court  of  equity 
may  in  its  discretion  order  an  amendment  even  on  the  final  hearing 
of  the  cause,  where  the  ends  of  justice  require  it,90  and  the  amend- 
ment works  no  injustice  or  great  hardship  to  the  defendant.61  But 
amendments  which  change  the  character  of  the  bill  or  answer,  so  as 
to  make,  substantially,  a  new  case,  should  rarely,  if  ever,  be  ad- 
mitted, after  the  case  has  been  set  for  hearing,62  particularly  if  the 


Tennant  v.  Dunlop,  97  Va.  239,  33  S. 
E,  621. 

In  Maine  it  has  been  said  that  a 
chancery  court  will  not  very  readily 
allow  amendment  after  the  pleadings 
have  been  completed,  the  evidence  tak- 
en out  and  the  case  sent  to  the  law 
court  for  final  determination.  Shaw  v. 
Monson  Maine  Slate  Co.,  96  Me.  41, 
51   Atl.  285. 

By  statute  in  Alabama  the  court  may 
refuse  to  allow  an  amendment  to  the 
bill  after  the  testimony  has  been  taken 
and  published,  especially  where  it  con- 
tains no  evidence  showing  the  truth 
of  the  averments  in  the  amendment 
offered.  Wright  v.  Dunklin,  83  Ala. 
317,  3  So.  597. 

To  Conform  Pleadings  to  Proof. — A 
plaintiff  may  be  permitted  to  amend  his 
bill  to  conform  to  the  proofs  even  after 
the  taking  of  evidence.  Roller  v.  Mur- 
ray, 107  Va.  527,  59  S.  E.  421. 

59.  Dodd  v.  Astor,  2  Barb.  Ch.  (N. 
Y.)  395. 

60.  U.  S. — Graffam  v.  Burgess,  117 
U.  S.  ISO,  6  Sup.  Ct.  686,  29  L.  ed. 
839;  Neale  v.  Neale,  9  Wall.  1,  19  L. 
ed.  590;  Hamilton  v.  Southern  Nev. 
Gold,  etc.,  Co.,  33  Fed.  562;  Smith  v. 
Babcock,  3  Sumn.  583,  22  Fed.  Cas. 
No.  13,008.  111. — McArtee  v.  Engart,  13 
111.  242.  Mass. — Green  v.  Tanner,  8 
Met.  411.  Mich. — Morrison  v.  Mayer, 
63  Mich.  238,  29  N.  W.  698;  Goodenow 
v.  Curtis,  18  Mich.  298.  N.  J.— Howell 
V.  Sebring,  14  N.  J.  Eq.  84.  N.  M.— 
Perea  v.  Gallepos,  4  N.  M.  333,  20  Pac. 
105.  S.  C. — Wamburzee  v.  Kennedy,  4 
Desaus.   480. 

But  this  power  is  never  exercised  ex- 
cept where  the  ends  of  .-justice  render 
it  necessary,  and  it  can  be  done  with- 
out substantially  abridging  the  right 
of  defense.  Ala. — Evans  v.  Boiling,  5 
Ala.  550.  Ga  —  Peacock  v.  Terry,  9  Ga. 
137.  N.  J.— Ogden  v.  Thorn,  30  N.  J. 
Eq.  569;  Midmer  v.  Midmer's  Exrs.,  26 
K.  J.  Eq.  299. 


Where  the  matter  has  not  been  put 
in  issue  by  the  bill  with  sufficient  pre- 
cision, the  court  upon  the  hearing  may 
give  leave  to  amend.  So  the  complain- 
ant will  be  permitted,  upon  the  hear- 
ing, to  amend  his  prayer  for  relief  for 
any  clerical  mistake  or  misstatement. 
The  reason  for  this  is  that  neither  of 
these  amendments  vary  the  issue  be- 
tween the  parties,  nor  as  a  general  rule 
do  they  at  all  affect  the  relevancy  of 
the  evidence  offered.  Seymour  v.  Long 
Dock  Co.,  17  N.  J.  Eq.  169;  Champ- 
neys  v.  Buchan,  3  Drewry  5,  61  Eng. 
Reprint  802. 

In  the  furtherance  of  substantial  jus- 
tice, when  a  case  for  relief  is  made  out, 
but  not  that  shown  in  the  bill  or  spe- 
cifically prayed  for  in  the  prayer,  an 
amendment  will  be  allowed  even  on  a 
final  hearing  (Bass,  Radcliff  &  Gretton 
v.  Feigenspan,  82  Fed.  260,  citing  Graf- 
fam v.  Burgess,  117  U.  S.  180,  6  Sup. 
Ct.  686,  29  L.  ed.  839;  The  Tremolo 
Patent,  23  Wall.  (U.  S.)  518,  23  L. 
ed.  97;  Neale  v.  Neale,  9  Wall.  (U. 
S.)  1,  19  L.  ed.  590),  unless  the  pur- 
pose of  the  amendment  is  to  introduce 
or  substitute  a  new  cause  of  action 
(Livingstone   v.    Hayes,   43    Mich.    129, 

5  N.  W.  78). 

In  some  jurisdictions,  amendments 
at  the  hearing  are  discountenanced  ex- 
cept where  special  cause  is  shown.  Ark. 
Robinson  v.  United  Trust,  71  Ark.  222, 
72  S.  W.  992.  Ga. — Rogers  v.  Atkin- 
son, 14  Ga.  320.  Pa.— Muehlhof  v. 
Boltz,  215  Pa.  124,  64  Atl.  427.  Vt. 
Harrigan  v.  Bacon,  57  Vt.  644. 

61.  Koch  v.  Roth,  150  111.  212,  37 
N.  E.  317;  Moshier  v.  Knox  College,  32 
111.  155;  Ogden  V.  Thornton,  30  N.  J. 
Eq.    569. 

62.  U.  S. — Walden  v.  Bodley,  14  Pet. 
156,  10  L.  ed.  398.  Ark.— Patterson  v. 
Fowler's  Exrs.,  23  Ark.  459.  Miss. 
Vertner  v.  Griffith's  Admr.,  1  Walk. 
414.     Va. — Pleasants  v.  Logan,  4  Hen. 

6  M.  489. 
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argument  is  in  progress,  whether  defendant  claims  surprise  or  not." 

After  Final  Hearing.  —  An  amendment  will  rarely  be  allowed  after 
final  hearing  of  the  cause,  especially  where  the  amendment  would  make 
a  new  or  different  case.64 

g.  Before  or  After  Decree.  —  By  statute  in  some  jurisdictions  the 
right  is  given  to  amend  at  any  time  before  final  decree.86  But  after 
the  rendition  of  a  final  decree,  leave  to  amend  the  pleadings  will  gen- 
erally be  refused,  except  in  special  cases,  specially  where  it  would  pro- 
duce a  different  result,  or  make  a  new  case.80 

At'  Subsequent  Term. —  An  application  for  leave  to  amend  a  bill  comes 
too  late  at  a  subsequent  term.87 

h.  After  Death  of  One  Party.  —  It  is  no  objection  to  a  motion  to 
amend  that  the  suit  has  abated  by  the  death  of  one  of  the  parties  to 
the  bill.     If  one  survives,  the  bill  is  open  for  amendment.68 

i.  On  Appeal.  —  While  the  allowance  of  amendments  to  equity 
pleadings  is  a  matter  of  discretion,  the  exercise  of  which  will  depend 
largely  on  the  special  circumstances  of  the  case,  yet  great  caution 
should  be  used  when  the  application  comes  after  the  litigation  has 
continued  a  considerable  time,  and  had  reached  the  court  of  last 
resort.60 


63.  Peacock   v.   Terry,  9   Ga.   137. 

64.  U.  S—  Snead  v.  McCoull,  12 
How.  407,  13  L.  ed.  1043;  Walden  v. 
Bodley,  14  Pet.  156,  10  L.  ed.  398.  Ala. 
McKinley  V.  Irvine,  13  Ala.  681.  Mass. 
Ingrakain  v.  Dunnell,  5  Met.  118.  N.  J. 
Jones  V.  Davenport,  45  N.  J.  Eq.  77, 
17  Atl.  570.  Compare  Midmer  V.  Mid- 
mer's  Exrs.,  26  N.  J.  Eq.  299.  N.  Y. 
Shephard  .v.  Merril,  3  Johns.  Ch.  423. 
Pa.— Muehlhof  v.  Boltz,  215  Pa.  124, 
64  Atl.  427;  Jones  v.  Wadsworth,  11 
Phila.  239,  33  Leg.  Int.  416.  Eng.— 
Deniston  v.  Little,   2   Sch.   &  Lef.   lln. 

"But  formal  amendments,  and  the 
introduction  of  necessary  parties  and 
amendments  in  the  prayer  of  the  bill, 
to  meet  the  exigency  of  the  case,  will 
be  made  up  to  and  after  the  final  hear- 
ing." 1  Danl.  Ch.  Pr.  439,  440;  Log- 
gie  v.  Chandler,  95  Me.  220,  49  Atl. 
1059;  Codington  v.  Mott,  14  N.  J. 
Eq.  430,  82  Am.  Dec.  258;  Henry  v. 
Brown,   8   N.   J.   Eq.   245. 

65.  Ala. — Stein  v.  McGrath,  116  Ala. 
593,  22  So.  861.  Me.— Gilpatrick  v. 
Glidden,  82  Me.  201,  19  Atl.  166.  Md. 
Calvert  v.  Carter,  18   Md.   73. 

But  even  under  the  statute,  the  court 
in  its  discretion  may  refuse  to  allow 
the  amendment.  Alexander  V.  Taylor, 
56  Ala.  60. 

Under  §3439  of  the  Code  of  Alabama 
amendments  are  not  allowable  after 
the  decree  has  been  rendered,  whether 
such    decree   is   final    or    not.      Hunt    v. 


Stockton  Lumb.  Co.,  113  Ala.  387.  21 
So.  455;  Beatty  v.  Brown,  85  Ala.  209, 
4  So.  609. 

66.  U.  S.— Blair  v.  Harrison,  57  Fed. 
257,  6  C.  C.  A.  326.  Ala.— Munter  v. 
Linn,  61  Ala.  492.  Miss.— Clark  v. 
Hull,  31  Miss.  520.  N.  J.— Jones  v. 
Davenport,  45  N.  J.  Eq.  77,  17  Atl. 
570.  N.  Y.— Kirby  V.  Thompson,  6 
Johns.  Ch.  79;  Morris  V.  Mowatt,  4 
Paige  142.  R.  I. — National  Bank  v. 
Smith,  24  Atl.  469.  W.  Va.— Bill  v. 
Schilling,  39  W.  Va.  108,  19  S.  E.  514. 

But  even  after  final  decree  the  court 
may  grant  leave  to  amend  a  purely 
clerical  error  in  the  bill.  Donnelly  P. 
Ewart,  3  Rich.  Eq.   (S.  C.)   18. 

67.  Owen  v.  Bankhead,  82  Ala.  399, 
3  So.  97;  Appeal  of  Forward  School 
Dist.,  56  Pa.  318. 

68.  Fisher  v.  Rutherford,  Baldw. 
188,  9  Fed.  Cas.  No.  4,823. 

69.  Norton  v.  Parsons,  67  Vt.  526, 
32  Atl.  481.  See  Williams  v.  Chambers, 
45  N.  C.  75,  giving  the  statutory  rule 
in   that   state. 

But  although  the  court  has  a  right 
to  require,  before  the  bill  is  enter- 
tained, that  a  clear  case  should  be  made 
out  upon  the  very  face  of  the  bill 
calling  for  its  interposition,  showing 
that  the  parties  in  interest  had  been 
guilty  of  no  negligence  or  delay  in  not 
applying  for  relief  at  an  earlier  period, 
yet  the  appellate  court  in  its  discre- 
tion may  grant  leave  to  amend.  Stearns 
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j.  After  Remand.  —  After  a  case  has  been  remanded  from  the  ap- 
pellate court  for  further  proceedings,  the  chancellor  still  has  the 
power  to  allow  an  amendment.70  But  it  may  be  safely  stated  as  the 
universal  rule  that  an  amendment  at  such  a  late  stage  of  the  cause 
will  be  denied  if  it  changes  the  whole  character  of  the  litigation.71 

k.  Simultaneous  Motions. —  It  is  entirely  competent  for  a  court  of 
equity  in  order  to  avoid  unnecessary  delays,  to  entertain  an  applica- 
tion to  amend  the  bill  at  the  same  time  that  exceptions  are  hied.72 

5.  The  Application  or  Motion  To  Amend.  —  a.  In  General.  —  A 
petition  for  leave  to  amend  should  state  fully  and  completely  the 
reasons  for  the  desired  change,  and  the  substance,  at  least,  of  the 
proposed  amendments,73  and  so  much  of  the  original  bill  as  may  be 
necessary  to  introduce  and  make  intelligible  the  new  matter.7* 

According  to  some  authorities  the  motion  must  be  in  writing  and 
accompanied  by  an  affidavit.75 

The  complainant  must  also  show  a  sufficient  excuse  for  not  having 
incorporated  the  matters  proposed  as  amendments  in  the  original  bill, 
especially  when  the  application  is  presented  after  issue  is  joined.78 


v.  Page,  1  Story  204,  22  Fed.  Cas.- 
No.  13,339,  followed  in  Hubbard  v. 
Manhattan  Trust  Co.,  87  Fed.  51,  30 
C.  C.  A.  520. 

A  bill  in  equity  may  be  amended 
when  a  remittitur  from  an  appellate 
court  is  about  to  be  made  the  judg- 
ment of  the  court  below,  and  before  it 
is  entered  on  the  minutes  of  that  court. 
King  v.  King,  45  Ga.  195,  following  re- 
luctantly. Cothran  v.  Scanlan,  34  Ga. 
555;  Sullivan  v.  Rome  E.  Co.,  28  Ga.  29. 

70.  Chickering  v.  Failes,  29  111.  294; 
Hanserd  v.  Gray,  46  Miss.  75;  Wailes 
V.   Johnson,    25   Miss.    421. 

71.  Lloyd  v.  Brewster,  4  Paige  (N. 
Y.)  537,  27  Am.  Dec.  88. 

72.  Kittredge  v.  Claremont  Bank,  3 
Story  590,  14  Fed.  Cas.  No.  7,858,  opin- 
ion of  Story,  J. 

73.  111.— Campbell  v.  Powers,  139 
111.  128,  28  N.  E.  1062.  Md.— Walsh  v. 
Smyth,  3  Bland  9.  Mich. — Freeman  v. 
Michigan  State  Bank,  Har.  311.  Mo. 
Taylor  v.  Blair,  14  Mo.  437.  Pa  — 
Fletcher  v.  Titusville  Gas,  etc.,  Co.,  8 
Phila.  559,  28  Leg.  Int.  253.  R.  I.— 
Baker  v.  Baldwin,  1  R.  I.  489. 

A  petition  asking  leave  to  amend  a 
former  bill  in  equity,  alleging  that  the 
complainant  had  "just  come  into  pos- 
session of  new  facts  of  a  highly  im- 
portant character,  as  regards  the  said 
collusive  agreement  to  settle  the  case, 
which  he  could  not  possibly  have  got- 
ten before  this  time  and  should  be 
stated  in  his  petition,"  is  demurrable, 
where   such   new  facts  are   not  stated, 
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and  the  proposed  amended  petition  is 
not  presented.  Hendrix  v.  Bull,  111 
Md.   389,    74   Atl.   572. 

According  to  some  authorities  amend- 
ments, before  the  case  is  set  for  hear- 
ing, are  matters  of  course  without  re- 
quiring the  applicant  to  specify  the 
desired  amendments.  1  Newl.  Ch.  Pr. 
196;  2  Newl.  Ch.  Pr.  240,  254  (where 
the  forms  are  given);  Hunt  V.  Holland, 
3  Paige    (N.   Y.)    78. 

74.  Peirce  v.  West,  3  Wash.  C.  C. 
354,  19  Fed.  Cas.  No.  10,910. 

75.  Campbell  v.  Powers,  37  111.  App. 
308,  affirmed  in  139  111.  128,  28  N.  E. 
1062. 

First  amendments  are  frequently  al- 
lowed on  coming  in  of  the  answer, 
without  special  affidavits,  on  reasonable 
terms.  Buckley  v.  Corse,  1  N.  J.  Eq. 
504. 

Under  the  equity  rules  existing  in  the 
federal  courts,  a  motion  for  leave  to 
amend  a  bill  after  a  replication  is  filed, 
must  be  accompanied  with  a  proper 
affidavit.  Beavers  v.  Richardson  &  Co., 
118  Fed.  320. 

Amendment  of  Sworn  Bill. — Where 
the  evidence  already  before  the  court 
is  sufficient  to  support  the  motion  for 
leave  to  amend  a  sworn  bill,  it  is  un- 
necessary that  the  proposed  amend- 
ment be  first  submitted  to  the  court  in 
writing  verified  by  affidavit.  Bauer 
Grocer  Co.  v.  Zelle,  172  111.  407,  50 
N.  E.  238,  distinguishing  Jones  V.  Ken- 
nicott,  83   111.   484. 

76.  Ga. — Rogers  v.  Atkinson,  14  Ga. 
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A  petition  for  leave  to  file  an  amended  bill  is  acted  <jn  as  presented. 
In  other  words,  the  court  can  only  permit  it  to  be  filed  or  reject  it. 
The  court  will  not  revise  it  and  permit  it  to  be  filed  if  drawn  in  a 
different  form.77 

b.  The  Movant.  —  The  court  may  suggest,  or  even  direct,  an  amend- 
ment; but,  in  such  case,  it  remains  with  the  party  to  amend  or  not, 
as  he  may  elect.  It  is  beyond  the  power  of  the  court,  ex  mero  motu, 
to  amend  the  pleadings,  or  eliminate  any  part  thereof.78 

c.  Striking  Out  Motion.  —  Under  the  practice  in  the  federal  courts, 
if  a  motion  to  amend  is  improvidently  filed,  it  will  be  stricken  from 
the  files,  without  prejudice.79 

6.  Election  Between  Amendment  or  Dismissal.  —  The  general  rule 
is  that,  if  the  bill  is  a  defective  statement  of  a  good  cause  of  action, 
the  bill  should  be  retained  for  amendment;80  but  if  the  bill  is  so  de- 
fective, in  substance,  as  to  show  that  the  complainant  has  no  cause 
for  equitable  relief,  it  is  not  error  to  dismiss  the  bill.81 

7.  Operation  and.  Effect  of  Amendments.  —  a.  In  General.  —  The 
regular  and  proper  course  upon  an  amendment  is  for  the  court  to 
set  aside  a  default,  which  has  been  entered,   but,   whether  there   is 


320;  Molyneaux  v.  Collier,  13  Ga.  406. 
N.  J.— Stover  v.  Wood,  26  N.  J.  Eq. 
56.  N.  Y  —  Coster  v.  Griswold,  4  Edw. 
Ch.  364.  Tenn. — Marr  v.  Wilson,  2  Lea 
229. 

An  injunction  bill  will  not  be  amend- 
ed, unless  the  proposed  amendments  are 
distinctly  stated  to  the  court,  and  veri- 
fied by  the  oath  of  the  complainant, 
nor  unless  a  sufficient  excuse  is  ren- 
dered for  not  incorporating  them  in  the 
original  bill;  and  the  application  to 
amend  must  be  made  as  soon  as  the 
necessitv  of  the  amendment  is  discov- 
ered. Carey  v.  Smith,  11  Ga.  539,  fol- 
lowina  Rogers  v.  Rogers,  1  Paige  (N. 
Y.)    424. 

77.  Old  Dominion  Copper  Min.  &  S. 
Co.   v.  Lewisohn,   176  Fed.   745. 

78.  Caldwell  v.  King,  76  Ala.  149, 
153;  Farmers  &  Mechanics  Bank  v. 
Griffith,  2  Wis.  443. 

The  right  of  amendment  is  a  priv- 
ilege which  must  be  claimed,  and  this 
can  be  done  only  by  motion  or  sug- 
gestion made  to  the  court.  Beatty  v. 
Brown,  85  Ala.  209,  4  So.  609. 

But  in  the  case  of  indispensable  par- 
ties, "according  to  the  settled  rules 
of  equity  jurisprudence  the  case  can- 
not proceed  without  their  presence  be- 
fore the  court.  The  objection  was  not 
taken  by  the  defendant,  but  the  court 
should,  sua  sponte,  have  caused  the  bill 
to  be  properly  amended,  or  have  dis- 
missed  it,  if  the   amendment   were  not 


made."  Dabney  v.  Preston's  Admrs., 
25  Gratt.  (Va.)  838,  842,  quoting  from 
Hooey  v.  Wilson,  9  Wall.  (U.  S.)  501, 
19  L.  ed.  762.  See  also  Morgan  v. 
Blatchley,  33  W.  Va.  158,  10  S.  E.  283. 
Where  the  complainant  labors  under 
disabilities  the  court  may  order  the 
amendment  of  the  bill  on  its  own  mo- 
tion. Dekle  v.  Barkley,  48  Fla.  250, 
37  So.  581.  In  this  case  the  trial  party 
complainant  being  alleged  to  be  men- 
tally weak,  if  not  insane,  the  court 
sua  spcmte  suggested  a  recasting  of  the 
bill,  lest  defects  now  easily  amended 
might  prove  hurtful  after  an  expensive 
litigation. 

79.  Beavers  v.  Richardson  &  Co.,  118 
Fed.  320;  Metropolitan  Nat.  Bk.  p.  St. 
Louis  Dispatch   Co.  38  Fed.   57. 

80.  Puterbaugh  v.  Elliott,  22  111.  157. 

After  the  dismissal  of  a  suit  in  chan- 
cery, leave  to  amend  the  bill  is  of  no 
effect.  Elston  v.  Drake,  5  Blackf.  (Ind.) 
540. 

In  Alabama  a  motion  to  dismiss  a 
bill  for  want  of  equity  is  not  the  ap- 
propriate mode  to  reach  defects  cura- 
ble by  amendment,  and  should  not  be 
entertained,  when  a  case  for  relief  ex- 
ists, the  bill  being  considered  as  prop- 
erly amended.  Harland  v.  Person,  93 
Ala.  273,  9  So.  379;  Martin  r.  Mohr, 
56   Ala.    221. 

81.  Foss  v.  People's  Gas  Light  & 
Coke  Co.,  241  I1L  238,  89  N.  E.  351, 
356. 
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such  an  order  or  not,  an  amendment  to  a  bill  virtually  sets  the  de- 
fault aside.82 

b.  On  Original  Bill.  —  An  amended  bill  is  in  the  nature  of  an 
amendment  to  the  original  bill,  and  must  be  read  with  it,  and  the  two 
must  be  regarded  as  one  bill.83  Hence,  an  amended  bill  which  pre- 
sents no  new  or  different  cause  of  action,  but  simply  states  the  fact 
set  forth  in  full  in  the  original  bill,  relates  back  to  the  filing  of  the 
original  bill,  and  the  case  thenceforth  stands  as  though  the  amended 
bill  had  never  been  filed.84  The  amendments  are  considered  as  in- 
corporated into  and  a  part  of  the  original  bill.86 

Modification. — But  the  rule  that  an  amendment  to  a  bill,  if  properly 
allowed,  takes  effect  as  of  the  filing  of  the  original  bill,  is  not  true 
under  all  circumstances  and  to  all  intents.86     Thus,  if  the  new  mat- 


82.  South  Chicago  Brew.  Co.  V.  Tay- 
lor,  205   111.  132,   68  N.  E.   732. 

Bill  Filed  After  Decree  Pro  Oonf esso. 
"Where  a  pro  confesso  order  has  been 
entered,  the  effect  of  thereafter  filing 
an  amended  bill,  or  an  amendment  to 
the  bill,  is  to  vacate  such  order,  and 
the  defendant  theretofore  defaulted  are 
admitted  to  answer  as  though  an  order 
pro  confesso  had  not  been  entered." 
Euppe  v.  Glos  (111.),  95  N.  E.  1033; 
Bank  of  Utica  v.  Finch,  1  Barb.  Ch. 
(N.  Y.)  75;  Scudder  v.  Voorhis,  1  Barb. 
(N.  Y.)    55. 

83.  U.  S. — Christmas  v.  Russell,  14 
Wall.  69,  20  L.  ed.  762;  Shields  v.  Bar- 
row, 17  How.  130,  15  L.  ed.  158.  Ala. 
Hill  v.  Hill,  10  Ala.  527.  Mich.— 
Munch  v.  Shabel,  37  Mich.  166.  N.  Y. 
Lyon  v.  Tallmadge,  1  Johns.  Ch.  184; 
Verplank  v.  Mercantile  Insurance  Co.,  1 
Edw.  Ch.  46.  Tenn. — Smith  v.  St.  Louis 
Mut.  Ins.  Co.,  3  Tenn.  Ch.  151.  Va. 
Hanby's  Admr.  v.  Henritze's  Admr., 
85  Va.  177,  7  S.  E.  204.  W.  Va.— 
Straughan  v.  Hallwood,  30  W.  Va.  274, 

4  S.  E.  394,  8  Am.  St.  Rep.  29;  Piercy 
V.  Beckett,  15  W.  Va.  444. 

84.  U.  S. — Armstrong  C.  Co.  v.  Mer- 
chants R.  Co.,  184  Fed.  199,  107  C.  C. 
A.  93;  Leak  v.  Haworth,  141  Fed.  850, 
73  C.  C.  A.  84,  4  L.  R.  A.  (N.  S.)  657. 
Ala. — Adams  v.  Phillips,  75  Ala.  461; 
Lipscomb  v.  McClellan,  72  Ala.  151; 
Blackwell  v.  Blackwell,  33  Ala.  57,  70 
Am.  Dec.  556.  Conn. — Hoyt  v.  Smith, 
28  Conn.  468.     Ga. — Carey  v.  Hillhouse, 

5  Ga.  251.  HI.— Norris  V.  lie,  152  111. 
190,  38  N.  E.  762,  43  Am.  St.  Rep.  233. 
N.  Y.— Hurd  v.   Everett,  1   Paige   124. 

85.  U.  S.— French  v.  Stewart,  22 
Wall.  238,  22  L.  ed.  854;  Gaylord  v.  Ft. 
Wayne,  etc.,  R.  Co.,  6  Biss.  286,  10 
Fed.    Cas.    No.    5,284.      Ga.— Carey    v. 
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Hillhouse,  5  Ga.  251.  N.  Y.— Huri  v. 
Everett,  1  Paige   Ch.   124. 

"An  amended  bill  is  esteemed  a  part 
of  the  original  bill  and  a  continuation 
of  the  suit.  But  one  record  is  made. 
But  the  amendment  is  sometimes  of 
such  a  character  that  it  is  regarded  as 
an  independent  graft  upon  the  original 
case  and  the  beginning  of  a  new  lis 
pendens.  Miller  v.  M'Intyre,  6  Pet. 
61;  Walsh  v.  Smyth  (supra).  Stewart 
complained  that  Dulany  appeared  and 
acted  for  him  as  to  the  amended  bill 
without  authority.  Whether  Dulany 
did  so  or  not  is  immaterial.  New  proc- 
ess is  necessary  unless  waived  upon 
a  supplemental  bill  and  a  bill  of  re- 
vivor, but  not  upon  an  amended  bill 
as  to  defendants  who  are  already  be- 
fore the  court.  Cunningham  v.  Pell,  6 
Paige  657;  Longworth  v.  Taylor,  1  Mc- 
Lean, 516.  Being  in  court  they  are 
bound  to  take  notice  of  the  filing  of 
such  bills  as  of  any  other  proceeding 
in  the  case.  In  the  English  practice 
the  complainant  is  required  to  serve  a 
copy  of  the  amendment  upon  the  so- 
licitor of  the  defendant  (Woodhouse  v. 
Meredith,  1  Jac.  &  W.  207),  but  this, 
it  is  believed,  is  rarely  if  ever  done 
in  the  courts  of  the  states,  unless  re- 
quired by  an  established  rule  of  prac- 
tice or  a  special  order  in  the  case.  In 
the  courts  of  the  United  States  the 
subject  is  regulated  by  the  28th  Rul« 
of  Equity  practice."  French  v.  Stew- 
art, 22  Wall.  (U.  S.)  238,  22  L.  ed. 
854. 

86.  Jones  v.  McPhillips,  82  Ala.  102, 
2  So.  468,  holding  that  where  the  facts 
set  up  in  the  amendment  occurred  after 
the  bill  was  filed  and  could  not  have 
been  embodied  in  it,  the  rule  does  not 
apply. 
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ter  brought  into  the  bill  by  way  of  amendment  will  affect  either  the 
parties  to  it  or  strangers,  it  should  not  have  relation  back  to  the  time 
of  filing  the  original  bill;  but  the  suit  will  be  considered  as  pending, 
only  from  the  time  of  the  amendment.87 

c.  Bight  To  Reply  to  Amended  Bill.  —  (I.)  Eight  of  Defendant  To  De- 
mur.—  Alter  amendment,  and  notwithstanding  a  demurrer  to  the  bill 
has  been  overruled,  before  the  answer  is  put  in,  the  defendant  may 
again  demur  to  the  bill  as  amended,  although  the  amendment  is  of 
the  most  trivial  and  immaterial  character.88  But  it  is  also  a  general 
rule  of  equity  practice  that  defendant  cannot,  after  he  has  answered 
the  original  bill,  if  the  plaintiff  amends  it,  put  in  a  general  demurrer 
to  the  whole  bill,  because  the  answer  will  overrule  the  demurrer.  If, 
however,  the  defendant  has  answered  the  original  bill,  and  the  amend- 
ment which  has  been  made  materially  varies  the  case  against  the  de- 
murring party,  he  will  be  entitled  to  demur  to  the  whole  bill  as 
amended,  although  he  may  have  demurred  to  it  unsuccessfully  before 
amendment.89 

(II.)  Right  of  Defendant  To  Answer  Amended  Bill.  —  Where  the  com- 
plainant amends  his  bill  after  an  answer  has  been  filed,  the  defend- 
ant may  put  in  a  new  answer  making  entirely  a  new  defense,  and  contra- 
dicting his  former  answer,  though  the  amendment  be  trivial  and 
unimportant.90     And  "an  answer  to  an  amended  bill  constitutes,  to- 


The  rule  does  not  apply  where  the 
complainant  does  not  file  amendments 
to  his  original  bill,  but  instead,  an 
amended  bill  which  is  a  new  bill,  set- 
ting forth  all  the  facts  on  which  his 
right  to  relief  depend.  Columbia  Val. 
R.  Co.  v.  Portland  &  S.  R.  Co.,  162 
Fed.   603,   89   C.   C.  A.   361. 

87.  McDougald  v.  Dougherty,  11  Ga. 
570. 

There  are  cases  where  the  lis  pendens 
will  begin  with  the  filing  of  the 
amended  bill  and  will  not  relate  back 
to  the  commencement  of  the  action, 
because  it  will  affect  intervening 
rights.  Norris  v.  He,  152  111.  190,  38 
N.  E.  762,  43  Am.  St.  Rep.  233. 

88.  Bowes  v.  Hoeg,  15  Fla.  403; 
Cowman  v.  Lovett,  10  Paige  (N.  Y.) 
559.  Compare  Griffin  v.  Augusta,  etc. 
R.  Co.,  72  Ga.  423,  where  it  was  said, 
citing  Ga.  code,  §4196,  that  "an  im- 
material amendment  has  no  such  ef- 
fect." 

"The  court  should  not,  upon  the  fil- 
ing of  the  amended  bill,  limit  the 
right  to  filing  an  answer  as  distinct 
from  a  demurrer.  Upon  the  amend- 
ment of  the  bill,  defendants  had  a 
right  to  interpose  a  new  demurrer.  The 
authorities  upon  this  question  go  to  the 
extent  of  saying  that  'the  circum- 
stance of  the  amendment  being  of  the 


most  trifling  extent,  will  not,  it  seems, 
make  any  difference.'  (4  Sim.,  573; 
2  Bro.,  C.  C,  66;  2  Dick.,  672;  1 
Smith's  Chan.  Prac,  2  Am.  ed.,  214; 
1  Hoff.  Chan.  Prac,  216;  9  Porter,  697; 
10  Geo.,  113.)"  Bowes  v.  Hoeg,  15 
Fla.  403,  409. 

89.  Ala. — Elvton  Land  Co.  v.  Den- 
ny, 108  Ala.  553,  18  So.  561.  Ga. 
Booth  v.  Stamper,  10  Ga.  109.  Pa. 
Evans  V.  Dunning,  3  Phila.  410,  16  Leg. 
Int.  172.  Eng.— Ellice  v.  Goodson,  3 
Myl.  &  Cr.  653,  40  Eng.  Reprint  1078; 
Atkinson  v.  Hanway,  1  Cox  360,  29 
Eng.  Reprint  1203. 

90.  U.  S—  French  v.  Stewart,  22 
Wall.  238,  22  L.  ed.  854.  Ga,— Burney 
v.  Ball,  24  Ga.  505.  Til.— Bauer  Gro- 
cer Co.  v.  Zelle,  172  111.  407,  50  N.  E. 
238;  Adams  V.  Gill,  158  111.  190,  41 
N.  E.  738;  Lyndon  v.  Lyndon,  69  111. 
43.  Ky—  Sumrall  v.  Ryan,  1  J.  J. 
Marsh.  98.  N.  H.—  Bassett  v.  Salis- 
bury Mfg.  Co.,  43  N.  H.  569,  82  Am. 
Dec.  179.  N.  M. — Thompson  v.  Max- 
well Land  Grant,  etc.,  Co.,  3  N.  M. 
269,  6  Pac.  193.  N.  Y  —  American  Bible 
Soc.  v.  Hague,  10  Paige  549;  Trust,  etc. 
Co.  p.  Jenkins,  8  Paige  589;  Pardee  v. 
De  Cala,  7  Paige  132;  Bowen  v.  Idley, 
6  Paige  46.  Pa. — Fletcher  v.  Titusvilte, 
etc.  Water  Co.,  8  Phila.  559,  28  Leg. 
Int.   253.     W.    Va.— Ward    v.    Ward's 
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gether  with  the  answer  to  the  original  bill,  but  one  record,  as  much 
as  if  it  had  been  engrossed  on  the  same  parchment."91 

Lord  Redesdale  declares  that  this  is  so  completely  the  case  that  a 
repetition  in  an  answer  to  an  amended  bill,  of  matters  set  out  in  the 
answer  to  the  original  bill,  is  impertinent,  unless  so  introduced  as  to 
substantially  vary  the  defense.92 

If  the  complainant  amends  his  bill  but  waives  further  answer,  it  is 
still  the  right  of  the  defendant  to  put  in  an  answer;  but  failing  to 
do  so  within  the  time  prescribed,  his  former  answer  may  stand  as 
an  answer  to  the  amended  bill;  but  this  rule  does  not  apply  where 
a  further  answTer  to  the  amendment  is  required.93 

Necessity  for  Further  Answer. —  If  the  complainant  amends  his  bill 
after  answer  and  a  further  answer  to  the  amended  bill  is  not  waived, 
the  defendant  must  answer  the  bill  as  amended  or  the  complainant 
will  be  entitled  to  an  order  taking  the  whole  bill  as  confessed.94 

d.  Avoidance  of  Amendments.  —  Where  an  improper  amendment 
to  a  bill  has  been  allowed,  it  is  not  the  practice  to  strike  the  amend- 
ment from  the  files,  because  it  may  be  remedied  by  another  or  other 
amendments  to  the  bill.95 

8.  Manner  of  Effecting  Amendments.  —  a.  In  General.  —  Under 
a  leave  to  amend,  a  practice  has  prevailed  in  this  country,  as  in  Eng- 
land, of  allowing  short  and  apparently  unimportant  amendments  to 
be  made  by  interlineation ;  such  as  the  mere  correction  of  a  verbal 
error;  the  alteration,  striking  out,  or  introduction  of  a  name;  or 
the  making  of  a  single  allegation,  not  materially  varying  the  gen- 
eral structure  of  the  case.96     But  the  safer  and  better  course,  in  al- 


Heirs,  50  W.  Va.  517,  40  S.  E.  472. 
Eng. — Bosanquet  v.  Marsham,  4  Sim. 
573,  58  Eng.  Eeprint  214. 

After  an  amendment,  the  defendant 
may  demur  to  the  whole  bill,  though  a 
demurrer  to  the  original  bill  has  been 
overruled.  Scoville  v.  Brock,  79  Vt. 
449,  65  Atl.  577,  118  Am.  St.  Eep. 
975. 

Where  the  complainant  is  allowed, 
after  a  demurrer  to  tne  bill  has  been 
sustained,  to  file  an  amendment  there- 
to, the  defendant  must  be  entitled  to 
answer  anew  the  same  as  if  replying 
to  a  bill  new  in  form  as  well  as  in 
fact.  Scoville  v.  Brock,  79  Vt.  449,  65 
Atl.  577,  118  Am.  St.  Rep.  975. 

91.  2  Danl.  Ch.  Pr.,  840. 

92.  Mitf.  PI.  409;  Garr  v.  Hill,  6 
N.  J.  Eq.  457. 

It  is  improper  to  incorporate  in  an 
answer  to  an  amended  bill  the  whole 
matter  of  the  former  answer.  Benning- 
ton Iron  Co.  v.  Campbell,  2  Paige 
(N.  Y.)  159. 

93.  Ga.— Tedder  v.  Stiles,  16  Ga.  1. 
HI. — Lindsey  v.  Lindsey,  40  111.  App. 
389.     Md.—' Fitzhugh  v.    McPherson,    9 
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Gill  &  J.  51.     Mich.— Salisbury  v.  Mil- 
ler, 14  Mich.  160. 

94.  Md.— West's  Exrs.  v.  Hall,  3 
Har.  &  J.  221;  Hagthorp  v.  Hook's 
Admr.,  1  Gill  &  J.  270.  N.  J.— Angel 
v.  Pennsylvania  R.  Co.,  37  N.  J.  Eq. 
92.  N.  "  Y— Cowman  v.  Lovett,  10 
Paige  559. 

95.  Third  Nat.  Bank  v.  Circuit 
Judge,  81  Mich.  438,  45  N.  W.  830. 
But  see  Molyneaux  v.  Collier,  13  Ga. 
406;  Hill  v.  Harriman,  95  Tenn.  300,  32 
S.  W.  202. 

The  rule  in  the  federal  courts  is  that 
a  bill  properly  amended  according  to 
the  equity  practice  must  stand,  and  the 
defendants  are  required  to  answer,  file 
a  plea  or  demur  thereto.  It  is  not  pos- 
sible to  get  rid  of  the  amendment,  reg- 
ularly made,  by  motion  to  strike  the 
order  from  the  record,  or  set  it  aside. 
Lichtenauer  V.  Cheney,  8  Fed.  876. 

96.  Walsh  v.  Smyth,  3  Bland  (Md.) 
9,  21;  Avers  v.  Valentine,  2  Edw.  Ch. 
(N.  Y.)   451. 

In  Willis  v.  Evans,  2  Ball  &  B. 
(Eng.)  228,  Lord  Chancellor  Manners 
observed,  that  "the  rule  with   respect 
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most  all  cases,  is  to  put  the  new  matter  upon  the  record  by  a  separate 
amended  bill,  in  which  the  original  bill  should  be  recited,  no  further 
than  may  be  necessary  to  introduce  the  amendment,  so  as  to  avoid  im- 
pertinency.  And  the  court  may  refuse  to  allow  the  original  bill  to 
be  mutilated  by  striking  out  portions  of  it  and  interlining  it.97 

b.  By  Stipulation.  —  The  amendment  cannot  be  effected  by  stipu- 
lation or  agreement.98 

c.  Designation  of  Amendments.  —  If  the  amendments  be  of  such  a 
nature  as  to  require  the  original  bill  to  be  re-engrossed,  they  must 
then  be  designated  in  some  way  sufficient  to  point  them  out  to  the 


to  amended  bills  was,  that  if  there  be 
not  much  new  matter  to  be  intro- 
duced, it  is  done  by  interpolation;  if 
much,  it  must  be  done  on  another  en- 
grossment, to  be  annexed  to  the  bill, 
in  order  to  preserve  the  record  from 
being  defaced."  Approved  in  Luce  V. 
Graham,  4  Johns.   Ch.    (N.  Y.)    170. 

"Where  an  amendment  is  admitted 
in  the  Bill,  where  through  inadverten- 
cy, a  mistake  is  made  as  to  a  fact  or 
date,  where  there  is  no  danger  of  per- 
jury, where  the  case  depends  upon  old 
documents,  etc.,  the  Courts  have  al- 
lowed amendments  to  be  made,  either 
by  striking  out  passages,  or  making 
new  facts,  and  this  after  issue  joined, 
or  upon  the  hearing  of  the  cause."  1 
Bac.  Abr.  171;  Jackson's  Assn.  v.  Cut- 
right,  5  Munf.   (Va.)   308. 

Under  the  Alabama  practice  amend- 
ments may  be  made  by  simply  striking 
out  facts  of  a  bill  or  answer,  by  inter- 
lineation or  erasure,  when  of  a  briel 
character.  The  essential  is,  that  the 
amendment  must  be  made  in  such  man- 
ner that  it  may  be  ascertained  in  what 
it  consists.  Alabama  Warehouse  Co. 
v.  Jones,  62  Ala.  550,  554. 

Amendments  to  a  bill  made  by  in- 
terlineations in  red  ink  do  not  require 
an  additional  foot-note  to  be  made,  so 
as  to  apprise  the  defendant  of  what 
is  to  be  answered.  Johnson  v.  Gart- 
man  (Ala.),  55  So.  906;  Enslen  v. 
Allen,   160   Ala.   529,  49   So.   430. 

Generally  as  to  necessity  of  foot- 
note, see  Alabama  Warehouse  Co.  v. 
Jones,  62  Ala.  550,  554. 

If  the  original  bill  contains  the 
usual  and  proper  foot-note  requiring 
the  bill  to  be  answered  as  to  each  and 
every  paragraph  as  numbered,  and  if 
the  amendment  consists  of  an  amend- 
ment to  a  paragraph  and  is  of  such 
a  character  as  might  have  been  very 
properly  made  by  interlining,  such  an 
amendment   does   not    require   an   addi- 


tional foot-note  to  the  bill  as  amended. 
Frey  v.  Fenn,  126  Ala.  291,  28  So.  789, 
citing,  Werboon  v.  Austin,  82  Ala.  498, 
8  So.  280;  Warehouse  Co.  v.  Jones,  62 
Ala.  550. 

97.  U.  S.— Peirce  v.  West,  3  Wash. 
C.  C.  354,  19  Fed.  Cas.  No.  10,910. 
N.  J. — Layton  v.  Ivans,  2  N.  J.  Eq. 
387,  applying  the  rule  in  the  text  to 
sworn  bills.  Vt. — Morrill  v.  Morrill, 
53  Vt.  74,  38  Am.  Rep.  659.  W.  Va. 
Setzer  v.  Beale,  19  W.  Va.  274. 

An  amendment  of  a  bill  multifarious 
because  it  included  improper  and  un- 
necessary parties  may  be  made  by  dis- 
missing therefrom  such  parties.  Gaither 
o.  Bauernschmidt,  108  Md.  1,  69  Atl. 
425.  But  in  this  case  the  court  said: 
' '  The  better  and  safer  practice  in 
cases  like  this  one  is  to  file  an  amended 
bill  or  to  actually  make  all  of  the 
desired  amendments  by  interlineations 
and  erasures  on  the  original  bill." 

The  clearness  of  the  record  should 
be  preserved;  interlineation  that  would 
obscure  or  deface  should  not  be  al- 
lowed. On  the  other  hand  there 
should  not  be  such  a  repetition  of  al- 
legations in  the  amended  bill  as  to 
make  a  complete  duplicate  of  the  rec- 
ord. Walsh  v.  Smyth,  3  Bland  (Md.) 
9,  21. 

An  injunction  bill  which  has  been 
sworn  to,  cannot  be  amended,  by  strik- 
ing out  material  and  substantive  mat- 
ter and  statements,  allegations  and 
charges;  they  are  to  be  corrected  by 
the  addition  of  explanatory  or  supple- 
mental statements;  and  this  rule  is  as 
applicable  to  all  sworn  bills,  as  to 
those  where  injunctions  are  outstand- 
ing. Ga. — Carey  v.  Smith,  11  Ga.  539. 
N.  J. — Layton  v.  Ivans,  2  N.  J.  Eq. 
387.  N.  Y. — Verplank  v.  Mercantile 
Ins.  Co.,  1  Edw.  Ch.  46. 

98.  Jones  v.  Davenport,  45  N.  J. 
Eq.  77,  17  AtL  570;  Wilson  v.  King,  23 
N.  J.  150. 
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defendant;  otherwise  he  is  entitled  to  a  copy  of  the  bill  originally 
filed,  as  well  as  of  the  amended  bill." 

C.  Amendment  of  Answer.  —  1.  In  General.  —  The  courts  have 
not  shown  the  same  liberality  in  allowing  amended  answers  to  be 
filed  as  they  have  in  granting  amendments  to  bills.  The  cases  are  ex- 
ceptional where  amended  answers  are  allowed.1  Suffering  amend- 
ments to  answers  in  equity  offers,  it  is  said,  a  strong  temptation  to 
perjury.2 

There  is  no  precise  and  absolute  rule  on  the  subject.  The  ques- 
tion is  always  addressed  to  the  sound  discretion  of  the  court  in  the 
particular  instance,  and  in  no  case  will  the  court  grant  leave  to  amend 
unless  it  clearly  appears  that  the  matter  to  which  the  amendment  re- 
lates is  material  to  the  defense  and  that  the  amendment  is  necessary 
to  enable  the  defendant  to  bring  the  merits  of  his  defense  before  the 
court.3    But  in  any  event  there  must  be  something  to  amend  by.4 

2.  In  What  Respect  Amendable.  —  a.  In  General.  —  Courts  of 
equity  are  very  indulgent  in  allowing  amendments  of  answers  in  mat- 
ters of  form,  mistakes  in  dates,  or  verbal  inaccuracies;  but  where  the 
alteration  is  a  material  one,  the  indulgence  is  not  generally  granted 
unless  upon  evidence  to  the  court  of  surprise.5    A  material  amendment 


99.  Luce  f.  Graham,  4  Johns.  Ch. 
(N.  Y.)  170;  Hunt  v.  Holland,  3  Paige 
(N.  Y.)  78;  Bennington  Iron  Co.  V. 
Campbell,   2   Paige    (N.  Y.   159. 

1.  U.  S.— Schultz  v.  Phenix  Ins.  Co., 
77  Fed.  375,  reversed  on  another  point 
in  Phenix  Ins.  Co.  V.  Schultz,  80  Fed. 
337,  25  C.  C.  A.  453.  Ga.— Branch  v. 
Dawson,  9  Ga.  592.  Ky.— McWilliams 
V.  Herndon's  Admr.,  3  Dana  56S.  Me. 
Howe  v.  Kussell,  36  Me.  115,  124.  Md. 
Williams  v.  Savage  Mfg.  Co.,  1  Md. 
Ch.  306.  Mich. — Graves  v.  Niles,  Harr. 
332.  N.  J. — Vandervere  v.  Beading,  9 
N.  J.  Eq.  446.  N.  C— Graham  v.  Skin- 
ner, 57  N.  C.  94.  Va.— Elder's  Exrs. 
v.  Harris,  76  Va.  187.  W.  Va.— Bat- 
liff  v.  Sommers,  55  W.  Va.  30,  46  S.  E. 
712. 

"When  application  is  made  to  amend 
an  answer  as  to  material  facts,  or  to 
change  essentially  the  grounds  of  de- 
fense originally  taken  in  it,  courts  of 
equity  are  exceedingly  slow  and  re- 
luctant in  acceding  to  the  amendment. 
The  reason  given  is  twofold;  to  permit 
it,  has  a  natural  tendency  to  encour- 
age carelessness  and  indifference  in 
making  answers,  and  leaves  much  room 
for  the  introduction  of  testimony  man- 
ufactured for  the  occasion."  Tilling- 
hast  v.  Champlin,  4  B.  I.  128,  131,  citing 
Story,  J.,  in  Smith  v.  Babcock,  3  Sumn. 
585,  586.  And  see  Waterman  v.  Mer- 
rill, 2  Abb.  N.  S.  478,  29  Fed.  Cas.  No. 
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17,258;  Graves  V.  Niles,  Harr.  (Mich.) 
332. 

The  practice  of  amending  answers 
was  recognized  at  an  early  day  in 
North   Carolina.     Williams  v.  Williams, 

3  N.  C.  394. 

2.  Jackson's  Assignee  v.  Cutright,  5 
Munf.   (Va.)   308. 

3.  U.  S.  —  Smith  v.  Babcock,  3 
Sumn.  583,  22  Fed.  Cas.  No.  13,008; 
Caster  v.  Wood,  Baldw.  289,  5  Fed. 
Cas.  No.  2,505.  HI. — Higgins  v.  Cur- 
tiss,  82  111.  28;  Haskell  v.  Brown,  65 
111.  29.  N.  J.— Burgin  v.  Giberson,  23 
N.  J.  Eq.  403;  Huffman  v.  Hummer,  17 
N.  J.  Eq.  269.     N.  Y.— Bowen  v.  Cross, 

4  Johns.  Ch.  375;  Western  Eeserve 
Bank  v.  Stryker,  1  Clarke  Ch.  380.  Pa. 
Leach  v.  Ansbacher,  55  Pa.  85.  Va. 
Elder's  Exrs.  v.  Harris,  76  Va.  187; 
Liggon  v.  Smith,  4  Hen.  &  M.  405. 
Wis— Scheuer  v.  Chloupek,  130  Wis. 
72,  109  N.  W.  1035. 

Where  there  is  a  variance  between 
the  contract  alleged  and  that  proved 
as  described  in  the  answer  setting  up 
a  defense  of  usury  to  the  case  made 
by  the  bill,  but  the  complainant  con- 
fesses the  usury,  an  amendment  of  the 
answer  will  be  ordered.  Cox  v.  West- 
coat,  29  N.  J.  Eq.  551. 

4.  Cowart  V.  Harrod,  12  Ala.  265. 

5.  U.  S. — Schultz  v.  Phenix  Ins.  Co., 
77  Fed.  375,  389.  Ark.— Eeynolds  v. 
West,    32    Ark.    244.       G-a. — Mounce   V. 
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of  an  answer  will  not  be  permitted  where  the  application  is  made 
merely  on  the  ground  that  the  del'endant  at  the  time  he  put  in  his 
answer  was  under  a  mistake  in  point  of  law,6  nor  when  the  amend- 
ment will  contradict  the  statements  in  the  first  answer,7  or  change 
the  whole  ground  of  defense,8  though  it  is  within  the  discretion  of  the 


Byars,  11  Ga.  180;  Martin  v.  Atkinson, 
5  Ga.  390.  Ky. — Me  Williams  v.  Hern- 
don's  Adinr.,  3  Dana  568.  N.  H.— Hoi- 
lister  v.  Barkley,  11  N.  H.  5ul.  N.  J. 
Welch  v.  Arnett,  46  N.  J.  Eq.  548,  22  Atl. 
124;  Huffman  v.  Hummer,  17  N.  J.  Eq. 
269.  Eng. — Nail  v.  Punter,  4  Sim.  474, 
58  Eng.  Reprint  177;  Strange  t;.  Col- 
lins, 2  Ves.  &  B.  163,  35  Eng.  Reprint 
281;  Livesay  v.  Wilson,  1  Ves.  &  B. 
149,  35  Eng.  Reprint  58;  Taylor  v. 
Obee,  3  Price  83. 

In  many  cases  the  courts  have  al- 
lowed the  defendant  to  correct  his  mis- 
takes in  the  answer  as  to  matters  of 
fact  and  with  a  view  to  save  expense. 
Mich. — Graves  v.  Niles,  Harr.  332. 
N.  Y. — Bowen  V.  Cross,  4  Johns.  Ch. 
375.  Va. — Liggon  v.  Smith,  4  Hen.  & 
M.   405. 

But  this  indulgence  will  be  granted 
in  such  cases  only  where  no  injury  can 
arise  to  the  other  parties.  Liggon  v. 
Smith,  4   Hen.   &   M.    (Va.)    405. 

A  mistake  or  oversight  of  the  solici- 
tor in  drawing  the  answer  may  be  cor- 
rected by  an  amendment.  Ga. — Mar- 
tin v.  Atkinson,  5  Ga.  390.  Ind. — Tay- 
lor v.  Dodd,  5  Ind.  246.  N.  J.— Ar- 
naud  V.  Grigg,  29  N.  J.  Eq.  1.  N.  Y. 
Bowen  v.  Cross,  4  Johns.  Ch.  375.  Eng. 
Nail  v.  Punter,  4  Sim.  474,  35  Eng. 
Reprint  177. 

In  Countess  of  Gainsborough  v.  Gif- 
ford,  2  P.  Wms.  424,  24  Eng.  Reprint 
797,  a  defendant  was  allowed  to  amend 
his  answer  after  the  hearing  and  de- 
cree, on  the  affidavits  of  the  solicitor 
and  his  clerk,  that  the  mistake  was  in 
the  engrossing  the  answer  from  the 
draft;  and  the  draft  was  produced,  by 
which  it  appeared;  and  this  was  done 
after  the  same  had  been  before  denied 
on  a  petition,  and  on  a  motion,  al- 
though no  precedent  could  be  shown 
that  this  had  ever  been  done  after  the 
cause  was  heard. 

6.  Pierce  v.  Grove,  3  Atk.  522,  26 
Eng.  Reprint  1101;  Rawlins  v.  PoweL. 
1  P.  Wms.  297,  24  Eng.  Reprint  397. 

In  Rawlins  v.  Powell,  1  P.  Wms.  297, 
84  Eng.  Reprint  397,  where  "an  execu- 
tor had  a  legacy,  and  no  express  dis- 
position  was   made   of   the   surplus;    on 


a  bill  brought  by  the  next  of  kin  for  a 
distribution,  the  executors  answered, 
and  waived  the  benefit  of  the  surplus, 
by  mistake  of  the  law  in  that  point; 
denied  leave  to  amend  his  answer, 
though  he  proved  that  the  testator  in- 
tended that  he  should  have  the  sur- 
plus." 

7.  Greenwood  V.  Atkinson,  4  Sim. 
54,  58   Eng.   Reprint   22. 

Amended  Answer  in  Nature  of  Cross- 
Bill. — Where  an  amended  answer  is 
filed  by  a  defendant  in  the  nature  of 
a  cross-bill,  praying  affirmative  relief, 
such  amended  answer  should  be  con- 
fined to  the  matters  contained  in  the 
original  bill  and  answer,  and  should 
not  introduce  new  and  different  mat- 
ters not  embraced  therein.  Radcliff  v. 
Corrothers,  33  W.  Va.  682,  11  S.  E. 
228. 

8.  Md. — Murdock's  Case,  2  Bland 
461.  N.  J.— Campion  v.  Kille,  14  N.  J. 
Eq.  229,  232.  N.  Y.— Western  Reserve 
Bank  v.  Stryker,  1  Clarke  380.  Eng. 
Strange  v.  Collins,  2  Ves.  &  B.  163,  35 
Eng.  Reprint  281. 

Where  the  object  is  to  let  in  new 
facts  and  defenses,  wholly  dependent 
upon  parol  evidence,  the  reluctance  of 
the  courts  to  allow  amendments  is 
greatly  increased,  since  it  would  en- 
courage carelessness  and  indifference  in 
making  answers,  and  open  the  door  to 
the  introduction  of  testimony  manu- 
factured for  the  occasion.  Smith  v. 
Babcock,  3  Sumn.  583,  22  Fed.  Cas.  No. 
13,008;  Rheinfort  V.  Abel,  76  N.  J.  Eq. 
485,   74  Atl.   479. 

Where  a  motion  was  made  to  file  a 
supplemental  or  amended  answer  in 
which  it  was  proposed  to  take  entirely 
new  ground,  and  change  entirely  the 
character  of  the  defense,  and  this  not 
upon  the  ground  of  any  actual  mistake 
in  a  matter  of  fact,  or  upon  any  dis- 
covery of  new  facts,  but  upon  the 
ground  that  the  defendant  did  not  mean 
to  be  understood  to  state  as  he  had 
6tated  in  his  answer,  the  court  denied 
the  motion.  Graves  v.  Niles,  Harr. 
(Mich.)   332. 

Where,  to  a  bill  alleging  that  the 
complainant  and  defendant  were  paxt- 
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court  to  do  so.9  In  other  words,  the  defendant  must  make  such  a 
case  that  it  shall  appear  to  be  due  to  justice  to  permit  the  case  al- 
ready on  record  to  be  altered,  or,  as  it  has  been  more  strongly  put,  he 
must  show  such  circumstances  as  repel  the  notion  of  any  attempt  to 
evade  the  justice  of  the  case  or  to  set  up  new  and  ingeniously  con- 
trived defenses  or  subterfuges.10  But  an  amendment  to  an  answer 
which  contains  a  legitimate  defense  to  the  suit  should  be  allowed.11  _ 

b.  To  Cure  Formal  Defects.  —  Formal  defects  and  irregularities  in 
the  answer  may  be  cured  by  amendment.12 

c.  To  Introduce  Papers  and  Documents.  —  Where  the  facts  sought 
to  be  introduced  by  an  amended  answer  are  written  papers  or  docu- 
ments, which  have  been  omitted  by  accident  or  mistake,  the  reason 
for  the  reluctance  of  courts  of  equity  in  allowing  amendments  does 
not  apply  in  its  full  force ;  for  such  papers  and  documents  cannot  be 
made  to  speak  a  different  language  from  that  which  originally  be- 
longed to  them.13     The  reason  for  this  is  that  where  there  is  no  dan- 


ners  in  the  purchase  and  running  of  cer- 
tain mill  property,  and  asking  for  a 
partnership  account,  but  waiving  an 
answer  under  oath,  the  defendant  filed 
an  answer  denying  the  existence  of  the 
partnership,  and  afterwards,  and  after 
the  taking  of  proof  tending  to  show 
an  actual  contract  of  partnership  by 
parol,  the  defendant  applied  for  leave 
to  amend  his  answer  so  as  to  rely  on 
the  statute  of  frauds,  the  application 
was  refused.  Cook  v.  Bee,  2  Tenn.  Ch. 
343. 

9*.     Haskell  V.  Brown,  65  111.  29. 

10.  TJ.  S. — Smith  V.  Babcock,  3 
Sumn.  583,  22  Fed.  Cas.  No.  13,008. 
N.  J. — Third  Ave.  Sav.  Bank  V.  Dim- 
ock,  24  N.  J.  Eq.  26;  Huffman  v.  Hum- 
mer, 17  N.  J.  Eq.  269.  Eng.— Wells  V. 
Wood,  10  Ves.  401,  32  Eng.  Reprint  900; 
Spurrier  v.  Fitzgerald,  6  Ves.  548,  31 
Eng  Reprint  1189. 

11.  Robinson  v.  United  Trust,  71 
Ark.  222,  72  S.  W.  992;  Van  Winkle  v. 
Armstrong,  41  N.  J.  Eq.  402,  5  Atl.  449. 

Under  circumstances  the  defendant 
may  be  allowed  to  amend  his  answer  so 
as  to  plead  the  statutes  of  frauds  and 
limitations.  Mun-ay  v.  Coster,  20  Johns. 
(N.  Y.)  576,  11  Am.  Dec.  333;  White 
r.  Turner's  Admr.,  2  Gratt.  (Va.)  502; 
Jackson's  Assn.  v.  Outright,  5  Munf. 
(Va.)  308. 

12.  Smith  c.  Babcock,  3  Sumn.  5'33, 
22  Fed.  Cas.  No.  13,008;  Burgin  v.  Gib- 
erson,  23  N.  J.  Eq.  403. 

In  McMichael  v.  Brennan,  31  N.  J. 
Eq.  496,  an  amendment  to  the  answer 
was  allowed  where  the  names  of  the 
parties  were  omitted  from  an  unsworn 
answer  by  mistake  of  the  solicitor. 

VoL  IV 


A  defendant  in  equity  may  amend 
his  answer  and  add  a  verification. 
Martin  v.  Atkinson,  5  Ga,  390;  Brink 
v.  Morton,  2  Iowa  411. 

Where  an  answer  is  not  sufficiently 
explicit  and  responsive,  an  amended  an- 
swer may  be  required.  Feller  v.  Win- 
chester, 3  Gr.  (Iowa)   244. 

Leave  will  be  granted  to  amend  the 
title  of  an  answer  if  necessary.  At- 
torney General  v.  Worcester,  2  Phil.  3, 
41   Eng.   Reprint   842. 

The  manner  of  making  this  amend- 
ment is  also  pointed  out  in  several 
cases.  Thatcher  v.  Lambert,  5  Hare 
228,  67  Eng.  Reprint  897;  White  v.  God- 
bold,  1  Madd.  269,  56  Eng.  Reprint  100; 
Peacock  v.  Duke  of  Bedford,  1  Ves.  & 
B.  186,  35  Eng.  Reprint  74. 

But  in  Vandervere  v.  Reading,  9  N. 
J.  Eq.  446,  the  chancellor,  citing  many 
cases,  said  that  "the  courts  have,  un- 
der some  circumstances,  allowed  an  an- 
swer to  be  amended  in  other  respects 
than  mere   form." 

13.  Smith  v.  Babcock,  3  Sumn.  583, 
22  Fed.  Cas.  No.  13,008. 

Where  a  party  sought  to  amend  his 
answer,  by  showing  that  the  instru- 
ment annexed  to  the  answer  was  not 
the  original  instrument  executed  at  the 
time  of  the  conveyance,  or  a  copy  there- 
of; but  that  it  varied  from  that  instru- 
ment in  some  important  particulars  ma- 
terial to  the  present  controversies;  that 
the  original  was  lost  or  mislaid  by  the 
party  (not  the  defendant)  to  whom  it 
belonged;  that  the  contents,  so  far 
as  they  were  material  in  this  applica- 
tion, as  well  as  the  existence  and  gen- 
uineness   of    the    paper,    could    be    es- 
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ger  of  perjury  the  courts  will  permit  amendments.1* 

d.  To  Withdraw  Admissions.  —  Admissions  made  by  the  defendant 
in  his  first  answer  cannot  be  taken  back  by  an  amended  answer.1' 

e.  To  Set  Up  New  Matter.  —  It  is  not  the  practice  to  allow  new 
matter  which  has  arisen  after  the  filing  of  the  original  answer  to  come 
in  under  an  amended  answer.  In  such  case  the  defendant  should  file 
a  bill  in  the  nature  of  a  supplemental  cross-bill.10 

3.  The  Motion  or  Application.  —  a.  In  General.  —  To  amend  an 
answer  there  must  be  a  motion17  supported  by  an  affidavit,18  and 
notice  of  the  motion  must  be  given.18    The  affidavit  in  support  of  the 


tablished  by  satisfactory  evidence;  and 
that  the  mistake  in  the  answer  was  not 
discovered,  until  long  after  the  an- 
swer was  sworn  to  and  filed;  and  that 
its  materiality  was  wholly  unsuspected, 
until  it  was  recently  brought  as  a  point 
of  objection  by  the  other  side.  Under 
the  circumstances,  an  answer  might  be 
filed,  which  should  fully,  positively,  and 
accurately  state  all  the  attendant  cir- 
cumstances, and  the  substantial  con- 
tents of  the  lost  instrument,  and  in 
what  particulars,  as  far  as  may  be  prac- 
ticable, it  differs  from  that  annexed 
to  the  original  answer  in  the  case. 
Smith  v.  Babcock,  3  Sumn.  5S3,  22  Fed. 
Cas.  No.  13,008,  opinion  by  Story,  J. 

14.  Jackson  's  Assignee  v.  Outright,  5 
Munf.  (Va.)  308,  citing  1  Bac.  Abr.  171. 

15.  Ind.— Taylor  v.  Dodd,  5  Ind.  246, 
allowed  under  peculiar  circumstance. 
N.  H—  Hollister  v.  Barkley,  11  N.  H. 
501.  Tenn. — Eaines  v.  Jones,  4  Humph. 
490. 

In  Pearce  v.  Grove,  3  Atk.  522,  26 
Eng.  Reprint  1101,  the  court  refused  to 
allow  a  defendant  to  amend  his  answer 
by  striking  out  of  it  the  admission  of 
a  fact,  by  which  the  plaintiff  would  be 
deprived  of  the  benefit  of  it  as  evidence, 
especially  as  he  did  not  swear  he  was 
surprised  into  it,  or  ill-advised  in  set- 
ting it  forth;  and  the  chancellor  in  that 
case  distinguished  between  the  admis- 
sion of  facts,  and  the  admission  of  a 
consequence  in  law,  or  a  consequence  in 
equity;  for  the  court  is  to  judge  of  the 
law,  and  the  party  not  bound  by  any 
admission  of  it. 

16.  Hackley  v.  Mack,  60  Mich.  591, 
27  N.  W.  871;  Tripp  v.  Vincent,  3  Barb. 
Ch.  (N.  Y.)  613;  Taylor  v.  Titus,  2  Edw. 
Ch.  (N.  Y.)   135. 

Where  upon  hearing  a  cause  it  ap- 
pears "that  the  defendant  has  not  put 
in  issue,  by  his  answer,  facts  which  he 
ought  to  have  put  in  issue,  and  which 
should  be  in  issue,  to  enable  the  court 


to  determine  the  merits  of  the  case, 
he  has  been  permitted  to  amend  his 
answer  by  stating  those  facts;  but  he 
cannot  amend  his  answer  to  state  a 
fact,  though  to  his  advantage,  which 
happened  subsequent  to  his  answer." 
1  Mitf.  PI.  260;  Liggon  v.  Smith,  4  Hen. 
&  M.   (Va.)  405. 

17.  Arnand  V.  Grigg,  29  N.  J.  Eq. 
1;  Graham  v.  Skinner,  57  N.  C.  94. 

18.  Ark. — Reynolds  v.  West,  32  Ark. 
244.  Ga. — Martin  v.  Atkinson,  5  Ga. 
390.  111. — Higgins  v.  Curtiss,  82  111. 
28.  Md.— Thomas  v.  Doub,  1  Md.  252. 
N.  C— Graham  v.  Skinner,  57  N.  C.  94. 
Tenn.-'-Chattanooga  Grocery  Co.  v. 
Livingston,  59  S.  W.  470.  Eng.— Attor- 
ney General  v.  Worcester,  2  Phil.  3,  41 
Eng.   Reprint   842. 

A,  motion  to  amend  a  sworn  answer 
in  a  material  matter  must  be  supported 
by  affidavit.  Huffman  v.  Hummer,  17 
N.  J.  Eq.  269. 

Who  May  Make  Affidavit.— "  The  af- 
fidavit required  in  such  cases  is  obvi- 
ously the  affidavit  of  the  defendant,  al- 
though it  may,  if  deemed  necessary,  be 
supplemented  by  that  of  his  solicitor. 
The  oath  of  the  defendant  cannot  be 
dispensed  with  except  under  special 
circumstances.  This  is  the  rule  in  re- 
lation to  amended  and  supplemental 
bills.  Verplanck  v.  Mercantile  Ins.  Co., 
1  Edw.  47,  50,  1  Hoff.  Pr.  426,  and,  a 
fortiori,  it  must  be  so  as  to  answers." 
Cook  v.  Bee,  2  Tenn.  Ch.  343.  Ap- 
proved in  Wilson  v.  Wilson,  2  Lea 
(Tenn.)  17. 

19.  Huffman  v.  Hummer,  17  N.  J. 
Eq.  269. 

The  defendant  may  without  notice 
move  to  amend  his  answer  in  a  small 
matter,  but  if  it  be  on  a  material  point 
the  motion  must  be  made  upon  an  affi- 
davit of  the  facts  which  make  it  neces- 
sary; and  after  reasonable  notice  there- 
of to  the  plaintiff  or  his  counsel.  Hin- 
ton   v.   Mutual   Ins.    Co.,    63    Ala.    488; 

Vol.  rv 


214 


BILLS  AND  ANSWERS 


motion  to  file  an  amended  answer  ought  to  state  a  sufficient  reason  why 
the  defense  was  not  inserted  in  the  original  answer.20  The  motion  or 
application  must  also  show  that  such  amendment  is  needed  and  what 
amendment  is  proposed.21 

b.  Time  for  Presenting  Application.  —  (I.)  In  General.  —  An  appli- 
cation to  amend  an  answer  must  be  seasonably  made,22  whether  the 
answer  is  put  in  under  oath  or  not.23  But  it  will  be  seen  by  an  exam- 
ination of  the  authorities  that  an  amendment  to  an  answer  is  often 
allowed  at  a  very  late  stage  of  the  cause,  and  just  as  often  denied  at  an 
earlier  stage.     It  is  entirely  a  matter  of  discretion.24 

(II.)  After  Reference  to  Master.  — Some  cases  hold  that  an  application 
to  amend  an  answer  comes  too  late  after  the  master's  report  is  filed.25 

(III.)  At  and  After  Replication  Filed.  — An  application  to  amend  an  an- 
swer is  not  too  late,  though  presented  after  the  replication  has  been 
filed.28 

(IV.)  After  Taking  Testimony.  —  The  court  is  especially  reluctant  to 
listen  to  such  applications  after  the  evidence  has  been  taken  and  pub- 
lished.27    But  it  has  been  held  that  a  motion  to  amend  is  not  neces- 


Liggon   V.   Smith,   4   Hen.    &    M.    (Va.) 
405. 

20.  U.  S. — Schultz  v.  Phenix  Ins.  Co., 
77  Fed.  375,  reversed  on  another  point. 
80  Fed.  337,  25  C.  C.  A.  453.  Md.— 
Thomas  v.  Doub,  1  Md.  252;  McKim 
v.  Thompson,  1  Bland  150.  N.  J. — Bell 
v.  Hall,  5  N.  J.  Eq.  49.  N.  Y.— Bowen 
v.  Cross,  4  Johns.  Ch.  375.  N.  C— 
Graham  t>.  Skinner,  57  N.  C.  94.  Va. 
Liggon  V.  Smith,  4  Hen.  &  M.  405. 

21.  Graham  v.  Skinner,  57  N.  C.  94. 

The  defendant's  application  must  al- 
so state  what  he  expects  to  put  upon 
the  record.  Martin  v.  Atkinson,  5  Ga. 
390. 

22.  Foster  v.  Van  Ostern,  72  111. 
App.  307;  Bell  v.  Hall,  5  N.  J.  Eq.  49. 

The  provision  in  the  code  of  Virginia 
of  1373,  ch.  167,  §35,  allowing  a  de- 
fendant to  file  his  answer  at  any  time 
before  final  decree  was  held  to  have 
no  reference  to  an  amended  answer. 
Elder's  Exrs.  ©.  Harris,  76  Va.  187. 

23.  Ga. — Molyneaux  V.  Collier,  13 
Ga.  406.  Ind.— Taylor  v.  Dodd,  5  Ind. 
246.  Term. — Wilson  v.  Wilson,  2  Lea 
17.  Eng. — Curling  v.  Marquis  of  Town- 
send,  19  Ves.  628,  34  Eng.  Reprint  649. 

24.  U.  S. — New  York  Wire  Railing 
Co.  v.  Coke,  18  Fed.  Cas.  No.  10,217; 
Calloway  v.  Dobson,  1  Brock.  119,  4 
Fed.  Cas.  No.  2,325  (denied  after  opin- 
ion announced).  N.  J. — Welch  v.  Ar- 
nett,  46  N.  J.  Eq.  548,  22  Atl.  124,  al- 
lowed here  after  court's  opinion  had 
been  filed.  N.  Y. — Gouverneur  V.  El- 
mendorf,  4  Johns.  Ch.  357. 
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"As  to  the  stage  of  the  cause  in 
which  the  motion  is  made,  there  seems 
to  be  no  limit  to  the  time  within  which 
such  an  application  may  be  granted,  so 
that  the  plaintiff  may  be  placed  in  the 
same  situation  that  he  would  have  been 
in  had  the  answer  been  correct  or  full 
enough,  at  first."  2  Danl.  Ch.  PI.  & 
Pr.  916;  Tillinghast  V.  Champlin,  4  R. 
I.    128,    135. 

25.  Foster  v.  Van  Ostern,  72  111. 
App.  307;  Appeal  of  Ricketts  (Pa.), 
12    Atl.    60. 

But  in  the  federal  courts  it  is  within 
the  court's  discretion  to  allow  an 
amendment  at  this  stage  of  the  pro- 
ceeding. Hudson  v.  Randolph,  66  Fed. 
216,   13    C.    C.   A.   402. 

26.  Martin   v.   Atkinson,   5   Ga.   390. 
It   will    generally   be    allowed    before 

replication.     Patterson   v.    Slaughter,    1 
Amb.   292,  27   Eng.   Reprint   197. 

By  statute  in  Kentucky  the  defend- 
ant has  a  right  to  amend  his  answer 
before  replication  filed.  Hughes  V. 
Phelps,   3   Bibb    (Ky.)    198. 

27.  TJ.  S. — Smith  v.  Babcock,  3 
Runin.  583,  22  Fed.  Cas.  No.  13,008. 
N.  J. — Hann  v.  Barnegat,  etc.,  Imp. 
Co.  (N.  J.  Eq.),  8  Atl.  536;  Small- 
wood  v.  Lewin,  13  N.  J.  Eq.  123;  Bell 
v.  Hall,  5  N.  J.  Eq.  49  (denying  a  ma- 
terial amendment  after  deposition  has 
been  taken).  Tenn. — Flora  v.  Rogers,  4 
Hayw.  202;  Cook  v.  Bee,  2  Tenn.  Ch. 
343. 

In  general  with  respect  to  the  or- 
iginal   parties    and    their    interests    no 
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sarily  too  late  because  the  application  is  presented  after  the  complain- 
ant has  closed  his  testimony.28 

(V.)  Before  and  After  Hearing.  —  Amendments  to  answers  are  usually 
granted  if'  made  before  the  cause  conies  on  for  hearing,  or  before  it  is 
set  for  hearing,29  or  even  at  the  hearing,  if  the  ends  of  substantial  jus- 
tice require  it.30  But  the  instances  are  rare  in  which  amendments  -to 
an  answer  have  been  allowed  after  the  cause  has  been  heard  and  there 
has  been  any  expression  of  opinion  by  the  court.81 

(VI.)  On  Appeal.  — After  the  court  has  adjourned  for  the  term  and 
an  appeal  has  been  perfected  to  a  higher  court,  it  is  too  late  to  amend 
the  answer.82 

c.  Grounds  for  Motion.  —  Before  an  amended  answer  should  be 
allowed  the  court  should  be  satisfied  that  the  reasons  assigned  for  the 
application  are  cogent  and  satisfactory;83  that  the  mistakes  to  be  cor- 
rected, or  facts  to  be  added,  are  made  highly  probable  if  not  certain, 


amendment  will  be  allowed  after  the 
cause  is  at  issue  and  witnesses  have 
been  examined.  Liggon  v.  Smith,  4 
Hen.   &   M.    (Va.)    405. 

And  a  court  of  equity  is  especially- 
reluctant  to  permit  a  material  amend- 
ment of  an  answer  at  this  stage,  where 
the  object  of  the  amendment  is  to  rely 
upon  a  defense  not  barred,  such  as  the 
statute  of  limitations.  McRae  V.  Da- 
vid, 7  Rich.  Eq.  (S.  C.)  375;  Wilson 
V.  Wilson,  2  Lea  (Tenn.)  17.  But  see 
Cock  v.  Evans,  9  Yerg.  (Tenn.)  287; 
Jackson's  Assignee  v.  Outright,  5 
Munf.    (Va.)    308. 

28.  Hann  v.  Barnegat,  etc.,  Imp.  Co. 
(N.  J.  Eq.),  8  Atl.  531,  answer  amended 
so  as  to  set  up  statute  of  frauds. 

29.  Dolder  v.  Bank  of  England,  10 
Ves.  284,  32  Eng.  Reprint  853;  Jen- 
nings v.  Morton  College,  8  Ves.  79,  32 
Eng.  Reprint  281;  Patterson  v.  Slaugh- 
ter, Amb.  292,  27  Eng.  Reprint  197. 

30.  U.  S—  Neale  v.  Neale,  9  Wall.  1, 
19  L.  ed.  590.  Ark. — Hanauer  v.  Casey, 
26  Ark.  362.  N.  J. — Arnand  r.  Grigg, 
29  N.  J.  Eq.  1.  R.  I.— Tillinghast  v. 
Champlin,  4  R.  I.  128.  Va. — Jackson's 
Assignee  V.  Cutright,  5  Munf.  308.  W. 
Va.— Depue  v.  Sergent,  21  W.  Va.  326; 
Tracewell  v.  Boggs,  14  W.  Va.  254.  Eng. 
Fulton  v.  Gilmour,  8  Beav.  154,  50  Eng. 
Reprint  61. 

After  issue  joined,  and  the  cause  set 
for  hearing,  the  defendant  in  chancery 
may  be  permitted  for  good  cause  shown, 
to  amend  his  answer.  Jackson's  As- 
signee V.  Cutright,  5  Munf.    (Va.)   308. 

After  the  pleadings  are  made  up, 
and  the  cause  set  down  for  a  hearing, 
the    answer   cannot   be   amended,    upon 


the  ground  that  the  defendant  was  ig- 
norant of  the  availability  in  law  of  a 
fact  within  his  knowledge  from  the 
time  the  suit  was  instituted,  as  a  de- 
fense thereto.  Branch  v.  Dawson,  9 
Ga.  592. 

But  by  the  English  practice  the  mo- 
tion comes  too  late  after  the  cause  is 
set  down  for  hearing.  McDougal  V. 
Purrier,  4,  Russ.  486,  38  Eng.  Reprint 
888. 

31.  Allowed  in  Welch  v.  Arnett,  46 
N.  J.  Eq.  548,  22  Atl.  124.  But  denied 
in:  U.  S.  —  Calloway  V.  Dobson,  I 
Brock.  119,  4  Fed.  Cas.  No.  2,325.  Ala. 
Eureka  Co.  v.  Edwards,  80  Ala.  250. 
Miss. — Burnham  v.  Huffman,  Walk. 
381.  Mo. — Connecticut  Mut.  Life  Ins. 
Co.  v.  Smith,  117  Mo.  261,  22  S.  W. 
623,  38  Am.  St.  Rep.  656.  N.  J.— 
Vail  v.  Central  R.  Co.  (N.  J.  Eq.),  4 
Atl.  663;  Campion  v.  Kille,  14  N.  J. 
Eq.  229.  Tenn. — Flora  v.  Rogers,  4 
Hayw.  202.  Wis. — Scheuer  v.  Chlou- 
pek,  130  Wis.  72,  109  N.  W.  1035. 

An  application  for  leave  to  amend 
an  answer  after  argument  in  open  court 
had  closed  and  supplemental  briefs  had 
been  submitted  by  both  sides,  was  re- 
fused where  it  introduced  new  and  ma- 
terial averments  of  fact.  Vollmer  v. 
Schuylkill  R.  Co.,  1  Pa.  Co.  Ct.  301. 

32.  Reedy  v.  Millizen,  155  111.  636, 
40  N.  E.  1028. 

33.  U.  S. — Smith  V.  Babcock,  3 
Sumn.  583,  22  Fed.  Cas.  No.  13,008. 
Ky. — Oldham  v.  Rowan,  4  Bibb.  544. 
Md. — Williamson  v.  Carnan,  1  Gill  So 
J.  184.  N.  C. — Graham  v.  Skinner,  57 
N.  C.  94.  Tenn. — Wilson  v.  Wilson,  2 
Lea.  17.  W.  Va.— Foutty  t>.  Poar,  35 
W.  Va.  70,  12  S,  E.  1096. 
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and  that  they  are  material  to  the  merits  of  the  case  in  controversy  ;s* 
that  the  applicant  has  not  been  guilty  of  gross  negligence;35  and  that 
the  mistakes  have  been  ascertained  and  the  new  facts  have  come  to  the 
knowledge  of  the  parties  since  the  original  answer  was  filed.36 

4.  Manner  of  Effecting  Amendments.  —  Formerly  it  was  the  prac- 
tice to  permit  a  party  to  amend  his  answer,  by  taking  it  off  the  file  and 
correcting  it,  in  case  of  mistake,  or  where  new  matter  has  come  to  his 
knowledge,  since  it  was  put  in,  or  in  case  of  surprise,  or  of  fraud.37 
But  later  the  practice  grew  up  of  not  permitting  an  amendment  of  the 
answer  to  be  filed,  but  to  allow  the  defendant,  upon  a  special  applica- 
tion setting  out  particularly  the  amendment,  to  file  an  additional  or  a 
supplemental  answer.38     This  regulation  holds  as  well  in  ordinary  sworn 


34.  Mo. — Connecticut  Mut.  Life  Ins. 
Co.  V.  Smith,  117  Mo.  261,  22  S.  W. 
623,  38  Am.  St.  Rep.  656.  N.  C— Gra- 
ham v.  Skinner,  57  N.  C.  94.  W.  Va. 
McKay  v.  McKay's  Admr.,  33  W.  Va. 
724,  11  S.  E.  213;  Tracewell  v.  Boggs, 
14  W.  Va.  254;  Wyatt  v.  Thompson,  10 
W.  Va.  645;  Matthews  v.  Dunbar,  3  W. 
Va.    138. 

35.  Ala. — Goodwin  v.  McGehee,  15 
Ala.  232.  Ky. — Boone  v.  Helm,  4  Dana 
403.  N.  J. — Huffman  v.  Hummer,  17 
N.  J.  Eq.  269.  N.  Y. — Gouverneur  v. 
Elmendorf,  4  Johns.  Ch.  357.  N.  C. 
Graham  v.  Skinner,  57  N.  C.  94.  W. 
Va. — Matthews  v.  Dunbar,  3  W.  Va. 
138. 

And  in  Goldsmith  v.  Goldsmith,  46 
W.  Va.  426,  33  S.  E.  266,  it  is  held: 
"An  amended  answer  should  not  be 
allowed  raising  new  issues,  where  it 
appears  the  party  knew  the  facts  when 
he  filed  his  first  answer,  and  is  thus 
guilty   of   negligence." 

36.  Ky. — Chattanooga  Grocery  Co. 
V.  Livingston,  59  S.  W.  470.  N.  J  — 
Barnegat  Assn.  v.  Buzby  (N.  J.  Eq.), 
20  Atl.  214;  Marsh  v.  Mitchell,  26  N. 
J.  Eq.  497.  Tenu. — Furman  v.  Edwards, 
3  Tenn.  Ch.  365.  W.  Va.— McKay  v. 
McKay's  Admr.,  33  W.  Va.  724,  11  S. 
E.  213;  Matthews  v.  Dunbar,  3  W.  Va. 
138. 

An  amendment  of  an  answer  is  gen- 
erally refused  when  no  excuse  is  shown 
for  not  putting  its  matter  in  the  or- 
iginal bill.  Higgins  V.  Curtiss,  82  111. 
28. 

See  also  Howe  v.  Russell,  36  Me.  115, 
124,  where  amendment  was  refused,  be- 
cause, as  stated,  to  allow  it  would  be 
admitting  a  new  ground  of  defense,  ex- 
isting and  known  to  the  defendants 
when  their  answers  were  filed  and  proof 
taken,  and  which  they  did  not  omit  to 
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present   and    rely    upon    through    acci- 
dent or   surprise. 

In  a  suit  for  specific  performance  of 
an  agreement  in  writing  to  convey  to 
the  vendee  a  certain  tract  of  land  on 
the  terms  named,  it  was  held  that  when 
the  defendant  (the  vendor)  has  filed 
an  answer  denying  the  making  of  such 
agreement,  either  written  or  verbal, 
and  relying  upon  that  defense  alone, 
and  where  depositions  have  been  taken 
on  both  sides  and  the  cause  submitted 
by  consent  of  the  parties  for  final  hear- 
ing and  determination,  the  defendant 
will  not  be  permitted  to  file  an  amend- 
ed or  supplemental  answer  setting  up 
an  entirely  new  and  different  defense 
from  that  of  his  original  answer,  he 
having  knowledge  of  all  the  facts  at 
the  time  of  filing  his  original  answer. 
Loar  v.  Wilfong,  63  W.  Va.  306,  61 
S.   E.   333. 

37.  U.  S—  Smith  v.  Babcock,  3 
Sumn.  583,  22  Fed.  Cas.  No.  13,008. 
Md. — McKim  v.  Thompson,  1  Bland  150. 
N.  Y. — Bowen  v.  Cross,  4  Johns.  Ch. 
375.  S.  C— Burden  v.  McElmoyle,  1 
Bailey  Eq.  375.  Eng. — Peacock  v. 
Duke  of  Bedford,  1  Ves.  &  B.  186,  35 
Eng.  Reprint  74;  Wells  v.  Wood,  10 
Ves.  401,  32  Eng.  Reprint  900;  Gains- 
borough v.  Gifford,  2  P.  Wms.  424,  24 
Eng.  Reprint  797;  1  Eq.  Cas.  Ab.  29,  2 
Eng.  Reprint  850. 

Amendment  Nunc  Pro  Tunc. — Where 
the  court  has  authority  to  grant  an 
amendment  to  an  answer,  such  amend- 
ment may  properly  be  entered  nuno 
pro  tunc,  as  originally  prayed  in  the 
answer.  Roemer  v.  Simon,  95  U.  S. 
214,  24  L.  ed.  384. 

38.  Ga. — Branch  v.  Dawson,  9  Ga. 
592;  Martin  v.  Atkinson,  5  Ga.  390. 
Mich. — Mason  v.  Detroit  City  Bank, 
Har.    222.     N.    H.— Hollister   v.    Bark. 
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bills,  as  in  those  where  injunctions  are  outstanding."  Where,  however, 
it  is  some  mere  matter  of  form  sought  to  be  corrected — a  mistake  appar- 
ent upon  the  face  of  the  paper,  which  can  be  corrected  without  preju- 
dice to  the  complainant — the  objection  to  permitting  the  answer  to  be 
taken  from  the  file  in  order  to  correct  such  mistake,  is  not  so  serious; 
and  yet  in  such  cases,  the  court  has  always  acted  with  commendable 
caution.40 

D.  Amendment  op  Sworn  Pleadings.  —  1.  In  General.  — •  Al- 
though the  rule  of  amendments  is  more  strict  as  to  sworn  pleadings 
than  to  those  which  are  only  the  words  or  the  act  of  counsel,  yet  the 
reason  upon  which  these  rules  are  based  are  the  same  in  both  cases.41 

2.  Amendment  of  Sworn  Bills.  —  a.  Right  to  Amend.  —  To  prevent 
a  failure  of  justice,  sworn  bills  are  permitted  to  be  amended,42  by  add- 
ing additional,  material  facts  which  were  unknown  to  the  complainant 


ley,  11  N.  H.  501.  N.  J.— Lanning  v. 
Heath,  25  N.  J.  Eq.  425;  Burgin  V. 
Giberson,  23  N.  J.  Eq.  403;  Huffman  v. 
Hummer,  17  N.  J.  Eq.  269;  Vander- 
vere  V.  Reading,  9  N.  J.  Eq.  446.  N.  Y. 
Bowen  v.  Cross,  4  Johns.  Ch.  375,  opin- 
ion of  Chancellor  Kent.  N.  C. — Gra- 
ham v.  Skinner,  57  N.  C.  94.  Tenn. 
Cook  v.  Bee,  2  Tehn.  Ch.  343.  Eng.— 
Tidswell  v.  Bowyer,  7  Sim.  64,  58  Eng. 
Reprint  761;  Nail  V.  Punter,  4  Sim. 
474,  58  Eng.  Reprint  177;  Jackson  v. 
Parish,  1  Sim.  505,  57  Eng  Reprint  667; 
ConstConst  v.  Barr,  2  Mer.  57,  35  Eng. 
Reprint  862;  Edwards  v.  McLeay,  2  Ves. 
&  B.  256,  35  Eng.  Reprint  316;  Strange 
V.  Collins,  2  Ves.  &  B.  163,  35  Eng.  Re- 
print 281;  Curling  v.  Marquis  of  Town- 
shend,  19  Ves.  628,  34  Eng.  Reprint  649; 
Wells  v.  Wood,  10  Ves.  401,  32  Eng. 
Reprint  900;  Dolder  V.  Bank  of  Eng- 
land, 10  Ves.  2S4,  32  Eng.  Reprint 
'853;  Jennings  v.  Merton  College,  8  Ves. 
79,  32  Eng.  Reprint  281;  Taylor  v. 
Obee,  3  Price  83. 

Thus,  the  same  rules  which  govern 
the  amendment  of  answers  under  oath 
would  certainly  govern  similar  amend- 
ments of  an  answer  of  a  peer  in  Eng- 
land upon  honor,  a  Quaker  upon  affirma- 
tion, or  a  corporation  under  its  great 
seal.  Story  Eq.  PI.  §§  874,  875a;  Cur- 
ling v.  Marauis  of  Townshend,  19  Ves. 
628,  34  Eng'.  Reprint   649. 

In  Arnaud  v.  Grigg,  29  N.  J.  Eq.  1, 
the  court  held  that  there  was  no  oc- 
casion for  delaying  the  hearing  by 
reason  of  the  leave  to  amend  the  an- 
swer. And  that  unless  the  complainant 
objects  on  the  ground  of  surprise  to 
that  course  of  practice,  there  will,  un- 


der the  circumstances,  be  an  order  that 
the    answer   stand   as   if    amended. 

The  practice  in  England  from  the 
earliest  times  has  been  to  put  in  a 
supplemental  answer  and  not  to  amend 
the  former.  Wells  v.  Wood,  10  Ves. 
Jr.  401,  32  Eng.  Reprint  900.  See  the 
title  "Supplemental  Pleading." 

39.  Hart  v.  Henderson,  66  Ga.  568; 
Carey  v.  Smith,  11  Ga.  539;  VerpIanK 
V.  Mercantile  Ins.  Co.,  1  Edw.  Ch.  (N. 
Y.)  46;  North  River  Bank  v.  Rogers, 
8  Paige  (N.  Y.)  648;  Swift  v.  Eckford, 
6  Paige  (N.  Y.)  22. 

40.  2  Dan.  Ch.  Pr.  344;  Adams  Eq. 
347;  Vandervere  v.  Reading,  9  N.  J. 
Eq.  446;  White  v.  Godbold,  1  Madd. 
269,  56  Eng.  Reprint  100;  Peacock  v. 
Duke  of  Bedford,  1  Ves.  &  B.  186,  35 
Eng.  Reprint  74;  Ellis  V.  Saul,  1  Anstr. 
(Eng.)  332;  Lord  Moncaster  v.  Braith- 
wate,  1  Younge  (Eng.)   382. 

41.  111.— Gregg  v.  Brower,  67  111. 
525.  N.  Y.— Parker  v.  Grant,  1  Johns. 
Ch.  434.  Tenn.— Cook  v.  Bee,  2  Tenn. 
Ch.  343.    Vt  —  Hill  V.  Hill,  53  Vt.  578. 

42.  Village  of  London  Mills  P. 
White,  208  111.  289,  70  N.  E.  S13;  Ack- 
ley  v.  Croucher,  203  111.  530,  68  N. 
E.  86;  Bauer  Grocer  Co.  v.  Zelle,  172 
111.  407,  50  N.  E.  238;  Marble  v.  Bon- 
hotel,  35  111.  240;  Laskey  v.  Burrill, 
105  Va.  480,  54  S.  E.  23. 

A  sworn  bill  may  be  amended  where 
the  added  averments  which  constitute 
the  amendment  do  not  in  any  manner 
contradict  what  has  been  previously 
sworn  to,  and  are  only  statements  of 
fact  of  the  truth  of  which  there  is  no 
question.  Walker  v.  Walker,  3  Ga.  302; 
Robinson  v.  McKenney,  239  111.  343, 
88   N.  E.  264. 
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at  the  time  of  filing  his  original  hill,43  provided  they  are  consistent  with 
the  case  as  made  in  the  original  bill.44  But  greater  caution  is  exercised 
in  regard  to  amendments  to  bills  where  they  are  sworn  to,45  and  should 
never  be  allowed  when  no  sufficient  excuse  is  given  for  the  failure  to 
incorporate  the  subject-matter  of  the  amendment  in  the  original  bill.48 

b.  Verification  of  Amendments.  —  Amendments  to  a  sworn  bill  need 
not  be  sworn  to,  where  the  amendment  only  enlarges  and  amplifies  a 
statement  in  the  bill.47  But  material  amendments  to  sworn  bills  should 
be  verified.48 

3.  Amendment  of  Sworn  Answers.  —  a.  Right  to  Amend.  —  There 
is  no  general  rule  governing  amendments  to  sworn  answers,  but  the 
application  is  made  to  the  discretion  of  the  court,  and  each  case  depends 
very  much  on  its  own  merits.  It  may  be  stated,  however,  that  such 
amendments  will  be  allowed  in  cases  of  mistake,  fraud,  surprise,  and 
the  discovery  of  new  matter.  Though  even  in  such  cases  it  is  allowed 
with  great  caution,  and  never  where  the  complainant  will  be  prejudiced 
by  the  amendment.49 


43.  Ga.— Walker  v.  Walker,  3  Ga. 
302.  111.— Marble  v.  Bonhotel,  35  111. 
240.  N.  Y. — Renwick  v.  Wilson,  6 
Johns.   Ch.   81. 

44.  Verplank  v.  Mercantile  Ins.  Co., 
1  Edw.  Ch.  (N.  Y.)  46.  But  see  Hall 
V.  Fisher,  3  Barb.   Ch.   (N.  Y.)    637. 

45.  111.— Fowler  v.  Fowler,  204  111. 
82,  68  N.  E.  414.  N.  Y.— Verplank  v. 
Mercantile  Ins.  Co.,  1  Edw.  Ch.  46. 
Pa.— Fricke  v.  Magee,  10  W.  N.  C.  50. 

"When  a  bill  is  sworn  to,  the  right 
to  amend  does  not  exist  as  a  matter  of 
course.  Nelson  v.  Randolph.  222  111.  531, 
78  N.  E.  914.  While  greater  caution 
should  be  exercised  in  regard  to  amend- 
ments to  sworn  bills  than  to  those  not 
under  oath,  amendments  to  pleadings  in 
chancery  are  regarded  as  peculiarly 
within  the  discretion  of  the  trial  court, 
and  the  right  to  grant  such  amendments 
has  usually  been  liberally  exercised  in 
the  furtherance  of  justice.  Gregg  v. 
Brower,  67  111.  525."  Robinson  v.  Mc- 
Kenney,  239  HI.  343,  88  N.  E.  264. 

Although  the  right  to  amend  does 
not  exist  as  a  matter  of  course,  still 
where  the  complainants  present  amend- 
ments that  appear  to  be  germane  to 
the  original  bill  together  with  an  affi- 
davit giving  a  reasonable  excuse  why 
such  matter  is  not  inserted  in  the  first 
instance,  which  is  all  that  is  required 
to  warrant  the  allowance  of  amend- 
ments to  a  sworn  pleading  when  such 
allowance  is  necessary  to  make  the 
pleading  sufficient  and  in  furtherance 
of  justice,  a  refusal  of  the  court  to  do 
bo  is   an   abuse  of  discretion  and  may 


be  reviewed  on  appeal.  Nelson  v.  Ran 
dolph,  222  111.  531,  78  N.  E.  914,  citing 
earlier   Illinois    cases. 

46.  Vermilyea  v.  Odell,  4  Paige  (N. 
Y.)    121. 

47.  Fowler  v.  F6wler,  204  111.  82, 
68   N.  E.   414. 

A  sworn  bill  may  be  amended  in  its 
prayer,  and  hy  adding  a  new  and  proper 
party  complainant,  without  swearing  to 
the  amendment.  Livingston  v.  Marshall 
(Ga.),  11  S.  E.  542. 

48.  Ga. — Semmes  v.  Boykin,  27  Ga. 
47;  Molyneaux  v.  Collier,  13  Ga.  406; 
McDougald  v.  Daugherty,  11  Ga.  570. 
la. — Walker  v.  Ayres,  1  Iowa  449.  Mich. 
Briggs  v.  Briggs,  20  Mich.  34. 

Amendment  of  Injunction  Bills. — 
Rodgers  v.  Rodgers,  1  Paige  Ch.  (N. 
Y.)    424. 

49.  Martin  V.  Atkinson,  5  Ga.  390; 
McMichael  v.  Brennan,  31  N.  J.  Eq. 
496;  Wilson  v.  Wintermute,  27  N.  J. 
Eq.  63;  Burgin  V.  Giberson,  23  N.  J.  Eq. 
403. 

While  amendments  of  a  sworn  an- 
swer "in  matters  of  form  or  mistakes 
of  dates  or  verbal  inaccuracies  are 
very  easily  allowed,  no  amendment 
can  be  permitted  in  which  the  defend- 
ant entirely  shifts  his  ground  of  de- 
fense; the  reason  being  that  the  an- 
swer is  a  disclosure  under  oath  of  facts 
within  the  memory  of  the  answering 
defendant,  and  that  it  is  the  duty  of 
the  answering  defendant  to  make  a 
true,  complete,  and  exhaustive  answer 
at  the  first  and  earliest  opportunity." 
Rheinfort  v.  Abel    (N.  J.  Eq.),  74  AtL 
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b.  Verification  of  Amendments.  —  The  defendant  must  immediately, 
upon  the  corrections  being  made,  reswear  the  answer.60 

E.  Limitation  on  Number  of  Amendments.  —  A  due  regard  to  the 
orderly  procedure  of  the  court  and  the  rights  of  the  adverse  party  re- 
quire that  some  limit  be  set  to  the  privilege  of  amendment.  Accord- 
ingly, the  court  in  its  discretion  may  refuse  repeated  requests  to 
amend.51 

F.  Appeal  and  Error.  —  1.  Finality  of  Decree  or  Order.  —  As 
a  general  rule  allowing  or  refusing  to  allow  an  amended  pleading  to  be 
filed  is  not  a  final  decree,  nor  a  decree  for  which  an  appeal  can  be 
taken.62 

2.  Review  of  Discretion.  —  The  question  of  allowing  amendments  in 
chancery  proceedings  is  one  very  much  in  the  discretion  of  the  trial 
court,  and  an  appellate  court  will  not  reverse  for  giving  or  refusing 
leave  to  amend,53  unless  there  has  been  an  abuse  of  such  discretion.54 


479;  March  v.  Mitchell,  26  N.  J.  Eq. 
497;  Huffman  v.  Hummer,  17  N.  J.  Eq. 
269. 

50.  Vandervere  v.  Reading,  9  N.  J. 
Eq.  446;   Grace  v.  Newbre,  31  Wis.  T9. 

51.  Roller  v.  Murray,  107  Va.  527,  59 
S.   E.   521. 

The  court,  says  Lord  Eldon  (3  Vea- 
sey  &  Beam.  147),  very  rarely  allows 
a  reameudment  of  an  amended  bill. 
Kirbv  v.  Thompson,  6  Johns.  Ch.  (N. 
Y.)    79. 

"Injunction  bills  have  frequently 
been  amended  without  prejudice,  to  the 
injunction,  and  even  amended  a  sec- 
ond time;  but  the  application  for  such 
second  amendment  must  disclose  its  na- 
ture with  prevision,  and  must  be  found- 
ed on  affidavit  that  complainant  had  not 


a  knowledge  of  the  facts,  so  as  to 
enable  him  to  bring  that  case  upon  the 
record  sooner.  Sharp  v.  Ashton,  3  Ves. 
&  B.  144."  Buckley  v.  Corse,  1  N.  J. 
Eq.    504. 

52.  Smith  v.  Pyrites  Min.,  etc.,  Co., 
101  Va.  301,  43  S.  E.  564;  Patten  Paper 
Co.  V.  Kanakanna  Water-Power  Co.,  79 
Wis.  331,  48  N.  W.  258.  But  the  rule 
is  otherwise  in  some  jurisdictions. 
Graham  v.  Skinner,  57  N.  C.  94.  See 
the  title  "Appeals,"  Vol.  2,  p.  172. 

53.  Ark.— Ford  v.  Ward,  26  Ark. 
360.  111.— March  v.  Mayers,  85  111.  177; 
Hewitt  v.  Dement,  57  111.  502;  Carey- 
Lombard  Lumb.  Co.  v.  Daugherty,  125 
111.  App.  258.  Md.— Warren  v.  Twilley, 
10  Md.  39;  Thomas  v.  Doub,  1  Md.  252. 

54.  Nelson  v.  Randolph,  222  HI.  531, 
78  N.  E.  914. 
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I.  WHAT  LAW  GOVERNS.  —  The  manner  of  enforcing  payment 
and  bringing  and  conducting  suits  to  that  end,  is  the  law  of  remedy 
and  is  governed  by  the  law  of  the  place  where  the  remedy  is  sought.1 

II.  TIME  OF  ACCRUAL. —  A.  In  General. —  As  a  rule  the 
maker  of  a  promissory  note  has  the  whole  of  the  day  on  which  it  falls 
due  to  pay  it  and  cannot  be  sued  until  the  next  day  ;2  but  in  some  juris- 


1.  La. — Bacon  v.  Dahlgreen,  7  La. 
Ann.  599;  Murray  v.  Gibson,  2  La.  Ann. 
311.  Mass. — Foss  v.  Nutting,  14  Gray 
4S4.  Minn. — Kaufman  v.  Barbour,  9S 
Minn.  158,  107  N.  W.  1128.  Ohio  — 
Logne  v.  Smith,  Wright  10. 

In  Indiana  where  suit  was  brought 
the  endorsee  could  not  be  sued  until 
the  maker  had  been  sued,  and  in  Ohio 
demand  of  the  maker  and  notice  to  the 
endorser  is  sufficient,  the  court  said: 
"The  note  was  made  and  endorsed  in 
Ohio,  and  it  was  payable  in  that  state. 
Now,  the  law  of  the  contract  is  not 
necessarily  the  law  of  the  remedy.  The 
plaintiffs  attempt  to  enforce  the  con- 
tract in  the  state  of  Indiana,  and  they 
consequently  subjected  to  those  rules 
which  this  state  has  adopted  as  gov- 
erning the  remedy.  That  law  which 
applies  to  the  remedy,  and  which  is  the 
law  of  the  forum,  must  be  observed. 
But  this  does  not  reach  the  contract  it- 
self. The  enquiry  is,  where  was  it 
made,  and  where  was  it  to  be  executed? 
What  are  its  conditions,  and  by  what 
law  is  it  to  be  governed?  Suppose  the 
contract  had  stipulated  for  the  pay- 
ment of  a  rate  of  interest,  legal  in  the 
state  where  it  was  made,  but  usurious 
in  the  state  where  the  remedy  is  sought. 
Does  any  one  doubt  that  such  a  con- 
tract having  been  entered  into  in  good 
faith,  would  be  enforced  in  the  state 
where  suit  was  brought?"  Burrows  V. 
Hannegan,  1  McLean  315,  4  Fed.  Cas. 
No.  2,206. 

Law  of  Pleading  and  Evidence. — "A 
further  contention  is  made  by  appel- 
lant that,  the  note  in  suit  having  been 
made  and  being  payable  in  the  state 
of  Missouri,  the  law  of  that  state  must 
control  the  question  here  involved.  We 
do  not  concur  in  this  view.  Upon  this 
question  the  lex  fori  governs.  The  ac- 
tion having  been  brought  in  this  state, 
the  pertinent  rules  and  principles  of 
law  of  this  court  as  respects  the  remedy 
apply.  The  remedy  includes  and  em- 
braces the  law  of  pleading  and  evi- 
dence." Kaufman  c.  Barbour,  98  Minn. 
158,   107   N.  W.   1128. 

2.  Ala. — Billingsley 's   Admr.  v.  Bil- 


lingsley,  24  Ala.  518;  Randolph  v.  Cook, 
2  Port.  286.  Ark. — Moore  v.  Horsley, 
42  Ark.  163;  Holland  v.  Clark,  32  Ark. 
697;  Zachery  v.  Brown,  17  Ark.  442. 
Cal. — Raspadori  v.  Cresta,  130  Cal.  10, 
62  Pac.  218;  Davis  V.  Eppinger,  18  Cal. 
378,  79  Am.  Dec.  184.  111.— Mayer  v. 
Pick,  192  111.  561,  61  N.  E.  416,  85 
Am.  St.  Rep.  352.  Ind. — Joseph  v. 
Kronenberger,  120  Ind.  495,  22  N.  E. 
301.  Kan. — National  Bank  v.  Salina 
Paper  Mfg.  Co.,  58  Kan.  207,  48  Pac. 
863.  Mont. — Radue  v.  Pauwelyn,  27 
Mont.  68,  69  Pac.  557.  N.  J.— Sutcliffe 
v.  Humphreys,  58  N.  J.  L.  42,  32  Atl. 
706;  Whitall  v.  Johnson,  3  N.  J.  L. 
118.  N.  Y—  Oothout  v.  Ballard,  41 
Barb.  33;  Smith  v.  Aylesworth,  40  Barb. 
104.  Pa.— Taylor  v.  Jacoby,  2  Pa.  495, 
45  Am.  Dec.  615.  Tex. — Skidmore  v. 
Little,  4  Tex.  301.  Vt.— Harrington  V. 
Rathbun,  11   Vt.  5«. 

Payee  Has  All  of  the  Day  on  Which 
Note  Falls  Due. — "It  is  contended 
that  suit  may  be  brought  on  a  promis- 
sory note  on  the  day  it  becomes  due, 
and  several  authorities  have  been  cited 
which  have  so  determined.  We  prefer 
adhering  to  the  reasonable  rule,  which 
has  been  long  established,  that  the 
payee  has  all  of  the  day  on  which  the 
note  falls  due,  in  which  to  pay  it,  and 
therefore  that  a  suit  commenced  on  that 
day  is  premature.  The  cases  which 
decide  otherwise  subvert  the  general 
principle  of  law,  for  the  seeming  pur- 
pose of  remedying  particular  cases  of 
hardship."  Wilcombe  V.  Dodge,  3  Cal. 
260,   58   Am.   Dec.   411. 

After  Banking  Hours. — "Immediate- 
ly after  the  close  of  banking  hours  the 
action  was  commenced;  and,  upon  a  de- 
murrer, the  trial  court  held  that  the 
action  was  prematurely  brought.  We 
think  a  correct  conclusion  was  reached 
The  ordinary  rule  is,  that  parties  to  a 
contract  have  the  whole  of  the  last  day 
for  performance,  and  unless  otherwise 
expressly  stipulated  they  are  entitled  to 
all  of  it.  In  general,  it  may  be  said 
that  the  law  rejects  fractions  of  days 
in  matters  of  performance,  and  to  al- 
low   them    to    be    divided    by    the    eus- 
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dictions  it  is  held  that  an  action  may  be  commenced  on  the  day  of  ma- 
turity, when  a  demand  has  been  made  within  a  reasonable  time  dur- 
ing such  day  and  payment  refused;3  or  when  the  note  is  to  be  paid 
into  a  bank  and  has  not  been  paid  during  business  hours  of  the  day 
of  its  maturity,  an  action  may  be  commenced  after  business  hours  of 
that  day.4 

B.  Days  of  Grace.  —  Where  days  of  grace  are  allowed,  in  some 
jurisdictions,  on  neglect  to  pay  a  note  on  the  last  day  of  grace,  with- 
in a  reasonable  time  after  demand,  the  right  of  action  accrues  on  that 
same  day;6  in  other  jurisdictions  the  suit  cannot  be  brought  until  the 
day  after  the  expiration  of  the  last  day  of  grace.8 

C.  Note  Payable  on  Demand.  —  Where  a  note  is  made  payable 
on  demand  it  is  due  at  its  date  and  may  be  sued  upon  without  previous 
request  for  payment;7  but  where  it  is  payable  at  a  certain  expressed 
time  after  demand,  a  cause  of  action  does  not  arise  thereon  until  the 
expiration  of  the  time  expressed.8 

D.  Action  Against  Indorsee.  —  Where  demand  has  been  made  and 
payment  refused,  and  notice  is  given  or  mailed  to  the  indorser,  a  right 
of  action  accrues  at  once  to  the  holder.9 


toms  of  banks  or  business  houses,  which 
are  subject  to  frequent  changes,  would 
tend  to  confusion  and  uncertainty.  A 
person  who  pays  his  note  on  the  day  it 
becomes  due  is  doing  reasonably  well, 
and  a  creditor  who  begins  an  action 
thereon  before  the  expiration  of  that 
day  is  acting  with  unreasonable  haste." 
Farmers'  National  Bank  V.  Salina 
Paper  Mfg.  Co.,  58  Kan.  207,  48  Pac. 
863. 

3.  Vandesande  v.  Chapman,  48  Me. 
262;  Veazie  Bank  v.  Winn,  40  Me.  62; 
Greeley  i>.  Thurston,  4  Me.  479;  Estes 
v.  Tower,  102  Mass.  65,  3  Am.  Dec. 
439;  Butler  v.  Kimball,  5  Mete.  (Mass.) 
94;  Staples  v.  Franklin  Bank,  1  Mete. 
(Mass.)  43,  35  Am.  Dec.  345. 

4.  City  Bank  v.  Cutter,  3  Pick. 
(Mass.)   414. 

5.  Ark.— Holland  v.  Clark,  32  Ark. 
697.  Mass. — Gordon  v.  Parnielee,  15 
Gray  413;  Staples  v.  Franklin  Bank,  1 
Mete.  43,  35  Am.  Dec.  345.  N.  H.— 
Manchester  Bank  v.  Fellows,  28  N".  H. 
302.  S.  C. — McKenzie  v.  Durant,  9 
Rich.  L.  61.  Term. — Coleman  v.  Ewing, 
4  Humph.  241. 

Demand  Necessary. — ' '  A  promissory 
note  entitled  to  grace  is  payable  on 
demand  at  any  reasonable  time  and 
place  on  the  last  day  of  grace,  and,  if 
the  maker  neglects  or  refuses  payment 
upon  such  demand,  the  note  is  dishon- 
ored and  may  be  put  in  suit  imme- 
diately; but  if  no  such  demand  is  made, 
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and  he  has  done  nothing  amounting  to 
a  waiver  of  it,  he  has  the  whole  of  the 
day  in  which  to  make  payment,  and  is 
not  liable  to  an  action  until  the  ex- 
piration of  the  time  within  which  such 
demand  might  have  been  made  upon 
him."  Estes  v.  Tower,  102  Mass.  65, 
3  Am.  Dec.  439. 

6.  111.— McCoy  t>.  Babcock,  1  111. 
App.  414.  Ind. — Benson  v.  Adams,  69 
Ind.  353,  35  Am.  Bep.  220.  Miss  — 
Winston  v.  Miller,  12  Smed.  &  M.  550. 
N.  Y. — Osborn  v.  Moncure,  3  Wend. 
170.  Ohio. — Lewis  v.  Moon,  1  Ohio  C. 
C.  211.  Pa. — Thomas  v.  Shoemaker,  6 
Watts  &  S.  179;  Bevan  v.  Eldridge,  2 
Miles  353.  Tex. — Hamilton  Gin  &  Mill 
Co.  v.  Sinker,  74  Tex.  51,  11  S.  W. 
1056. 

7.  Ala. — Hunter  o.  Wood,  54  Ala. 
71;  Summerville  V.  Williams,  1  Stew. 
484.  La. — Burroughs  v.  Nettles,  7  La. 
113,  119.  N.  Y.— Vanvliet  v.  Kanter,  65 
Misc.  48,  119  N.  Y.  Supp.  187;  Scovil 
v.  Scovil,  45  Barb.  517.  S.  C. — Smith 
v.  Blythewood,  1  Rice  245.  Contra, 
Lee  v.  Cassin,  2  Cranch  C.  C.  112,  15 
Fed.  Cas.  No.  8,184;  Greeley  v.  Thurs- 
ton, 4  Me.  479,  10  Am.  Dec.  285. 

8.  Ala. — Brockway  v.  Gadsden  Min- 
eral Land  Co.,  102  Ala.  620,  15  So.  431. 
Cal  —  Neal  v.  Morrow,  150  Cal.  414,  88 
Pac.  815;  Chase  v.  Evoy,  49  Cal.  467. 
Conn. — Cooke  v.  Pomeroy,  65  Conn. 
466,  32  AtL  935. 

9.  Conn. — Rowland     0.      Rowe,     48 
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E.  Action  Against  Drawer  or  Endorser  for  Non-Acceptance.  — 
The  payee  or  indorser  of  a  bill  upon  its  presentment,  and  upon  the  re- 
fusal by  the  drawer,  is  not  bound  to  wait  to  see  whether  or  not  the 
bill  be  paid  at  maturity,  but  has  the  right  upon  giving  due  notice  of 
non-acceptance  to  proceed  against  the  drawer,10  or  indorser.11 

HI.  FORM  OF  ACTION.  —  A.  Introductory.  —  Bills  and  notes 
are  simply  contracts  always  for  the  payment  of  money.  They  accord- 
ingly admit  of  the  money  actions  based  on  contract,  namely,  assump- 
sit (special  and  general),  and  debt.12 


Tarpley,  18 
Evans  v.  Gee, 

Ala. — Evans 
Conn. — Sterry 

Md.— White- 


Conn.  432.  Me.— Flint  V.  Rogers,  15 
Me.  67.  Md. — Bell  v.  Hagerstown 
Bank,  7  Gill  216.  Mass.— WThitwell  V. 
Brigham,  19  Pick.  117;  New  England 
Bank  v.  Lewis,  2  Pick.  125;  Shed  v. 
Brett,  1  Pick.  401,  11  Am.  Dec.  209; 
Stanton  v.  Blossom,  14  Mass.  116,  7  Am. 
Dec.  198.  N.  H. — Manchester  Bank  v. 
Fellows,  28  N.  H.  302. 

But  in  Pennsylvania  it  was  held  that 
where  the  notice  was  mailed  to  the  in- 
dorser on  the  13th,  which  would  reach 
him  on  the  19th,  that  a  suit  commenced 
on  the  16th  was  begun  too  soon.  Smith 
V.  Bank  of  Washington,  5  Serg.  &  B. 
(Pa.)   318. 

10.  U.  S—  Watson  v. 
How.  517,  15  L.  ed.  509; 
11  Pet.  80,  9  L.  ed.  639 
V.  Bridges,  4  Port.  348. 
V.  Robinson,  1  Day  11. 
ford  v.  Burckmyer,  1  Gill  127,  39  Am. 
Dec.  640.  Mass. — Lenox  v.  Cook,  8 
Mass.  460;  Watson  v.  Loring,  3  Mass. 
557.  N.  Y  —  Miller  v.  Hackley,  5  Johns. 
375,  4  Am.  Dec.  372;  Weldon  v.  Buck, 
4  Johns.  144.  Pa. — Taan  v.  LeGaux, 
1  Yeates  204.  S.  C. — Winthrop  V. 
Pepoon,  1  Bay  468. 

In  Cook  v.  Beech,  10  Humph.  (Tenn.) 
412,  the  drawer  was  not  given  notice 
of  the  bill's  non-acceptance,  and  the 
court  held  that  for  want  of  such  notice, 
the  drawer  was  not  liable  thereon  to 
the  holder. 

Rule  of  Commercial  Law. — "It  is  a 
rule  of  commercial  law,  too  familiarly 
known  to  require  the  citation  of 
authorities,  or  to  admit  of  question, 
that  the  payee  or  indorsee  of  a  bill 
upon  its  presentment  and  upon  refusal 
by  the  drawee  to  accept,  has  the  right 
to  immediate  recourse  against  the  draw- 
er. Upon  no  principle  of  reason  or  jus- 
tice can  he  be  required  to  await  the  ma- 
turity of  the  bill,  by  the  dishonor  of 
which  he  has  been  assured  that  it  will 
not  be  paid,  and  with  which  the  drawee 
has  disclaimed  all   connection.     Justice 
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to  the  drawer,  with  the  view  of  en- 
abling him  to  guard  himself  from  in- 
jury, imposes  upon  the  holder  the  ob- 
ligation of  protest  and  notice  upon  non- 
acceptance;  but  beyond  this,  he  sus- 
tains no  connection  with  the  drawee 
of  the  bill,  and  is  under  no  obligation 
afterwards  to  present  the  latter  for 
payment;  of  course,  he  cannot  be 
rightfully  held  to  protest  and  notice 
for  non-payment."  Watson  v.  Tarpley, 
18  How.   (U.  S.)   517,  15  L.  ed.  509. 

11.  U.  S.— Evans  v.  Gee,  11  Pet.  80, 
9  L.  ed.  639.  La. — Morgan  v.  Fiveash, 
8  Mart.  (N.  S.)  588.  Mass. — Lenox  v. 
Cook,  8  Mass.  460. 

Liability  of  Endorser  Same  as  Draw- 
er.—U.  S—  Evans  v.  Gee,  11  Pet.  80, 
84,  9  L.  ed.  639,  citing  Milford  v.  Mayor, 
1  Dougl.  55,  99  Eng.  Reprint  39. 
N.  Y. — Mason  &  Smedes  v.  Franklin,  3 
Johns.  202.  Eng. — Ballingalls  v.  Glos- 
ter,  3  East  481,  102  Eng.  Reprint   681. 

12.  See  the  titles  "Assumpsit"; 
"Debt." 

These  several  instruments  were,  in 
form,  substantially  like  this. 

<  <  *350.00. 

Bloomington,  111.,  April  23,  1891. 

Thirty  days  after  date  pay  to  the 
order  of  E.  D.  Babbitt  $350,  for  value 
received. 

Funk  &  Lackey." 

"Said  instruments  were  declared  on  as 
promissory  notes.  It  is  urged  that  they 
are  not  notes,  or  even  promises  to  pay, 
and  not  being  directed  to  any  one,  do 
not  constitute  drafts  or  orders,  and  in 
fact  amount  to  no  more  than  blank 
pieces  of  paper.  They  are,  undoubted- 
ly, very  irregular  and  informal  instru- 
ments, but  they  are  not  void  as  written 
evidences  of  indebtedness.  A  person 
may  draw  a  bill  upon  himself,  payable 
to  a  third  person,  in  which  case  he  is 
both  drawer  and  drawee.  Here  the 
firm  drew  bills,  but  did  not  address 
them  to  any  third  person  or  persons, 
and  it  is  therefore  to  be  regarded  that 
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B.     Debt.  —  The  action  of  debt  has  generally  been  held  to  lie  against 
the  maker  on  a  promissory  note  for  the  payment  of  money,13  but  not  if 


they  were,  in  legal  effect,  addressed  to 
themselves,  as  drawees,  and  the  signa- 
tures of  the  firm  to  the  several  bills 
bound  the  firm  both  as  drawers  and  ac- 
ceptors. The  instruments  are  inland 
bills  of  exchange,  to  which  the  firm 
sustains  the  triple  relation  of  drawers, 
drawees  and  acceptors,  and  as  the 
declaration  contains  the  consolidated 
common  counts,  the  bills  were  admis- 
sible in  evidence  under  them.  More- 
over, the  drawers  and  drawees  being 
the  same,  the  bills  are,  in  legal  effect, 
promissory  notes,  and  may  be  treated 
as  such,  or  as  bills,  at  the  holder's  op- 
tion." Funk  v.  Babbitt,  156  111.  408, 
410,  41  N.  E.  166. 

13.  IT.  S.— Vowell  v.  Alexander,  1 
Cranch  C.  C.  33,  28  Fed.  Cas.  No.  17,017; 
Home  V.  Semple,  3  McLean  150,  12  Fed. 
Cas.  No.  6,658.  Ala. — Carroll  v.  Meeks, 
3  Port.  226;  Henry  v.  Gamble,  Minor 
15.  Ark. — Wilburn  v.  Greer,  6  Ark. 
255;  Bentley  V.  Dickson,  1  Ark.  165. 
111.— Dunlap  v.  Buckingham,  16  111. 
109.  Ind—  Tavlor  v.  Meek,  4  Blaekf. 
388.  la.— Phillips  v.  Bunnells/  1  Mor- 
ris 391,  43  Am.  Dec.  109.  Ky.— Brown 
V.  Hall,  2  A.  K.  Marsh.  600.  Mo.— 
Nelson  v.  Bank  of  Missouri,  7  Mo.  219; 
Warne  V.  Hill,  7  Mo.  40.  N.  Y  —  Wil- 
marth  v.  Crawford,  10  Wend.  341.  N.  C. 
Gardner  v.  Clark,  5  N.  C.  283.  Pa. 
Loose  v.  Loose,  36  Pa.  538;  Camp  v. 
Bank  of  Owego,  10  Watts  130.  Term. 
Planters'  Bank  v.  Galloway,  11  Humph. 
342;  Sharpe  v.  Fowlkes,  7  Humph.  512; 
Gift  v.  Hall,  1  Humph.  486;  Anderson 
v.  Crockett,  6  Yerg.  320.  Va.— Hol- 
lingsworth  V.  Milton,  8  Leigh  50;  Craw- 
ford v.  Daigh,  2  Va.  Cas.  521.  W.  Va. 
Eegnault  v.  Hunter,  4  W.  Va.  257. 

"Debt  will  lie  wherever  the  common 
law  raises  a  duty,  and  the  acceptor  is 
bound  legally  and  morally  to  the  payee. 
He  accepts  and  thereby  promises  to  pay 
to  the  payee  of  the  bill  the  sum  named. 
There  is  then  a  privity  between  them, 
on  which,  according  to  the  doctrine  in 
Hardress,  an  action  of  debt  may  be  sus- 
tained. In  Bishop  V.  Young,  2  Bros. 
&  P.  78,  it  was  held  that  debt  would 
lie  by  the  payee  of  a  note  against  the 
maker,  where  the  note  was  expressed 
to  be  for  value  received.  In  that  case 
the  doctrine  laid  down  by  Hardress  was 
considered.  And  in  Baborg  v.  Peyton, 
2  Wheat.  (15  IT.  S.)  385,  the  court  says: 
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'In  general,  the  legal  predicament  of 
the  maker  of  a  note  is  like  that  of  the 
acceptor  of  a  bill.  Each  is  liable  to 
the  payee  for  the  payment  of  the  note 
or  bill  in  the  first  instance;  and  after 
indorsement,  each  incurs  the  same  lia- 
bilities. And  if  an  action  of  debt  will 
lie  in  favor  of  the  payee  of  the  note 
against  the  maker,  it  is  not  easy  to  per- 
ceive any  sound  principle,  upon  which 
it  ought  to  be  denied  against  an  ac- 
ceptor of  a  bill.  The  acceptance  of  a 
bill  is  just  as  much  an  admission  of  a 
debt  between  the  immediate  parties, 
as  a  drawing  of  a  note.'  It  has  been 
held  that  debt  will  lie  in  favor  of  a 
payee  against  the  drawer,  in  case  of 
non-payment  by  the  acceptor.  Hard's 
Case,  1  Salk,  23;  Hodges  v.  Stewart, 
Skin.  346;  10  Wend.  341."  Home  V. 
Semple,  3  McLean  150,  12  Fed.  Cas.  No. 
6,658. 

Must  Be  for  the  Direct  Payment  of 
Money.  — "A  bond  or  note,  therefore, 
upon  which  a  petition  will  lie,  must  be 
such  as  may  be  correctly  described  to  be 
a  bond  or  note  for  the  direct  payment 
of  money;  and  as  the  note  in  this  caste 
contains  not  only  a  stipulation  for  the 
payment  of  money,  but  also,  for  the 
clothing  of  the  slaves,  it  is  plain  that 
it  cannot  be  correctly  described  as  a 
note  for  the  payment  of  money  only; 
for  the  whole  note,  and  not  a  part  only, 
should  come  within  the  description,  and 
the  whole  of  its  stipulations  must 
therefore  be  taken  into  consideration, 
in  determining  the  aptitude  or  correct- 
ness of  the  description."  Curie  v.  Pet- 
tus,  6  Mo.  497. 

Indorsee's  Contract  Different  From 
That  of  Maker. — "The  indorsement  of 
a  note  in  costemplation  of  law, 
amounts  to  a  contract,  by  which  the  in- 
dorser  binds  himself,  that  if,  when  the 
note  is  duly  presented,  it  is  not  paid 
by  the  maker,  he,  the  indorser  will 
upon  due  and  reasonable  notice  given 
him  of  the  dishonor,  pay  the  same  to 
the  indorsee,  or  other  holder.  (Story 
on  Prom.  Notes,  Sec.  135).  This  then 
is  not  a  contract  for  the  direct  and  ab- 
solute payment  of  money,  but  is  a  con- 
ditional one.  If  the  conditions  are  per- 
formed the  indorser  is  liable,  and  if 
they  are  not,  he  is  discharged.  It  does 
not,  therefore,  belong  to  that  class  of 
contracts  upon  which  petition  in  debt 
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it  is  payable  in  funds  of  uncertain  or  unstable  value.14 

C.    Assumpsit.  —  1.     Action    by    Payee    Against    Maker.  —  The 
payee  of  a  bill  or  note  may  recover  from  the  maker  thereof  in  an  ac- 
tion of  assumpsit,  and  the  note  or  bill  may  be  given  in  evidence  under 
the  money  counts.15 
2.     Indorser  Against  Maker.  —  An  indorser  also  may  maintain  as- 


will  lie."    Thompson  p.  Shreve,  24  Ark. 
261,  262. 

Will  Not  Lie  in  Maryland. — An  ac- 
tion of  debt  will  not  lie  in  Maryland 
upon  a  promissory  note.  Lindo  v. 
Gardner,  1  Cranch  (U.  S.)  343,  2  L.  ed. 
130. 

14.  Ala. — Young  v.  Scott,  5  Ala. 
475.  Ark. — Hudspeth  v.  Gray,  5  Ark. 
157.  Ky. — Brown's  E'xrs.  v.  Durbin's 
Admr.,  5  J.  J.  Marsh.  170;  Noe  v.  Pres- 
ton, 5  J.  J.  Marsh.  57;  January  v.  Hen- 
ry, 2  T.  B.  Mon.  58.  Mo.— Curie  v. 
Petters,  6  Mo.  497.  Ohio. — Salisbury 
v.  Wilson,  Tapp.  198.  Tenn. — Deberry 
V.  Darnell,  5  Yerg.  451;  Hicklin  V. 
Tucker,  2  Yerg.  448. 

Uncertain  Amount. — This  was  an  ac- 
tion in  debt  on  a  promissory  note  for 
"the  sum  of  one  thousand  and  fift> 
dollars,  in  current  bank  paper."  The 
court  said:  "The  objection  to  the  form 
of  action,  is  a  fatal  one,  for  'debt  is 
not,  in  any  case,  sustainable,  unless 
the  demand  be  for  a  sum  certain,  or 
for  a  pecuniary  demand  which  can 
readily  be  reduced  to  a  certainty.'  1 
Chitty  105.  The  sum  is  uncertain 
which  the  plaintiff  is  entitled  to  re- 
cover on  this  note — it  depends  on  what 
was  the  cash  value  of  one  thousand  and 
fifty  dollars  of  current  bank  paper  at 
the  time  the  note  was  payable;  and  it 
cannot  be  reduced  to  a  certainty,  with- 
out the  intervention  of  a  jury,  and  the 
examination  of  testimony."  Salisbury 
c.   Wilson,   Tapp.    (Ohio)    198,   199. 

15.  U.  S. — Riggs  v.  Lindsay,  7 
Cranch  500,  3  L.  ed.  419;  Benjamin  v. 
Tillman,  2  McLean  213,  3  Fed.  Cas. 
No.  1,304.  Ala.— Catlin  v.  Gilders,  3 
Ala.  536.  Ark. — Henry  v.  Hazen,  5 
Ark.  401.  Conn. — Butler  v.  American 
Toy  Co.,  46  Conn.  136;  White  v.  Brown, 
19  Conn.  577.  111.— Funk  v.  Babbitt, 
156  111.  408,  41  N.  E.  166;  Howes  v. 
Austin,  35  111.  396;  Boyle  v.  Carter,  24 
111.  49.  la. — Knight  V.  Fox,  1  Morris 
305.  Ky. — Anderson  v.  Anderson,  4 
Dana  352.  Md. — McCann  v.  Preston, 
79  Mi.  223,  28  Atl.  1102;  Woods  v. 
Schroeder,   4   Haj.   &  J.   276.     Mass. — 


Wells  v.  Brigham,  6  Cush.  6,  52  Am. 
Dec.  750;  Tebbetts  v.  Pickering,  5 
Cush.  85;  Moore  v.  Moore,  9  Met.  417; 
Webster  v.  Randall,  19  Pick.  13;  Pay- 
son  v.  Whitcomb,  15  Pick.  212.  Mich. 
Conrad  Seipp  Brew.  Co.  v.  McKittrick, 
86  Mich.  191,  48  N.  W.  1086;  Port  Huron 
&  S.  E.  Co.  v.  Potter,  55  Mich.  627,  22 
N.  W.  70;  Michael  v.  Tuttle,  37  Mich. 
502.  Miss. — Hughes  v.  Grand  Gulf 
Bank,  2  Smed.  &  M.  115.  N.  H.— Ed- 
gerton  v.  Brackett,  11  N.  H.  218.  N.  Y. 
Olcott  v.  Eathbone,  5  Wend.  491; 
Throop  v.  Cheeseman,  16  Johns.  264; 
Smith  v.  Smith,  2  Johns.  235,  3  Am. 
Dec.  410.  Vt.—  Jones  v.  Spear,  21  Vt. 
426;  State  Bank  v.  Stoddard,  Brayt. 
24.  W.  Va  —  Merchants'  &  M.  Bank 
v.  Evans,  9  W.  Va.  373. 

No  Distinction  Between  Negotiable 
and  Non-Negotiable  Notes. — "The  jury 
was  charged,  that  the  plaintiff's  note, 
though  not  negotiable,  was  good  evi- 
dence under  the  money  counts.  There 
is  no  distinction,  where  the  action  is 
between  the  original  parties,  in  respect 
to  the  effect  of  such  a  note,  as  evidence 
under  the  money  counts,  arising  from 
its  not  being  negotiable.  It  is  equally 
evidence  of  money  lent  or  paid,  or  of 
an  account  stated;  because  it  is  equally 
an  acknowledgment  of  a  debt  due, 
whether  negotiable  or  otherwise.  No 
authority  has  been  referred  to,  in  sup- 
port of  the  distinction  claimed,  and  we 
presume,  none  can  be  produced."  White 
v.  Brown,  19  Conn.  577,  583. 

Outlawed  Note. — In  Michigan  prima 
facie  outlawry  of  a  note  does  not  pre- 
vent its  introduction  in  evidence  when 
the  declaration  is  on  the  common  money 
counts  and  a  copy  of  the  note  has  been 
served  with  it,  by  virtue  of  the  statute 
which  reads:  "  'The  plaintiff  in  any 
such  action,  and  in  all  other  actions  on 
bills  of  exchange  and  promissory  notes, 
may  declare  upon  the  money  counts 
alone,  and  any  such  bill  or  note  may 
be  given  in  evidence  under  money 
counts,  in  all  cases  where  a  copy  of  the 
bill  or  note  shall  have  been  served  with 
the  declaration.'  "  Michael  v.  Tuttle, 
37  Mich.  502. 
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sumpsit  against  the  maker,  and  the  note  is  admissible  under  the  money 
counts.16 

3.     By  Holder  Against  Indorser.  —  The  holder  of  a  note  or  bill  or 
draft  may  maintain  an  action  under  the  general  money  counts  against 


16.  U.  S. — Heckscher  v.  Binney,  3 
Woodb.  &  M.  333,  11  Fed.  Gas.  No. 
6,316;  Brown  v.  Moyes,  2  Woodb.  &  M. 
75,  4  Fed.  Cas.  No.  2,023.  Conn.— Eagle 
Bank  v.  Smith,  5  Conn.  71,  13  Am.  Dec. 
37.  Ind. — Indianapolis  Ins.  Co.  t". 
Brown,  6  Blackf.  378.  la.— King  v. 
Wall,  Morris  187.  Md. — Hopkins  v. 
Kent,  17  Md.  113;  Merrick  v.  Bank  of 
Metropolis,  8  Gill  59.  Mass. — Goodwin 
v.  Morse,  9  Met.  278;  Ramsdell  v.  Soule, 

12  Pick.  126.     Miss. — Dowell  v.  Brown, 

13  Smed.  &  M.  43.  N.  H .— Edgerton  v. 
Brackett,  11  N.  H.  218;  Tenney  v.  San- 
born, 5  N.  H.  557.  N.  J. — New  Jersey 
M.  &  B.  Co.  v.  Myer,  12  N.  J.  L.  141. 
N.  Y—  Pierce  v.  Crafts,  12  Johns.  90. 
Vt.—  Brigham  v.  Hutchins,  27   Vt.   569. 

English  and  American  Rule  Differ- 
ent.— "The  only  question  presented  by 
this  case  is,  whether  the  note  was 
properly  admitted  in  evidence  under 
the  count  for  money  had  and  received. 
It  would  seem  from  the  authorities 
eited  by  the  plaintiff  in  error,  that 
the  English  courts  would  have  rejected 
this  evidence.  The  courts  in  this  coun- 
try, however,  seem  to  have  deviated 
from  the  English  decisions  so  far  as 
to  allow  notes  made  payable  to  order 
or  bearer  to  be  given  in  evidence,  un- 
der the  count  for  money  had  and  re- 
ceived, in  a  suit  by  the  indorsee,  or  the 
bearer  against  the  maker.  This  ap- 
pears to  have  been  done  on  the  ground 
that  there  is  a  privity  in  law  between 
the  two  parties;  that  the  maker  is  pre- 
sumed to  have  received  moneys  from 
the  payee  at  the  time  of  executing  the 
note,  which  is,  therefore,  evidence  of 
money  had  and  received  for  the  use  of 
the  latter,  and  that  the  law  substitutes 
the  indorsee  or  bearer  in  place  of  the 
payee,  and  invests  him  with  all  his 
rights  and  privileges."  King  v.  Wall, 
Morris  (Iowa)  187. 

Indorser  Satisfying  Claim. — "And  in 
the  later  case  of  Peers  v.  Kirkham,  46 
Mo.  1.  c.  147,  we  said:  'It  is  impos- 
sible to  distinguish  this  case  from  that 
of  Fenn  v.  Dugdale,  31  Mo.  580.  It 
was  there  held  that  the  indorser  of  a 
promissory     note     could     not     recover 


against  the  maker  the  costs  of  the  judg- 
ment recovered  against  him  as  in 
dorser;  that  the  judgment  against  the 
indorser  was  not  evidence  against  the 
maker  of  the  note;  and  that,  where 
the  indorser  had  satisfied  a  judgment 
upon  the  note  against  himself,  his 
claim  upon  the  maker  was  upon  the 
note  itself,  and  not  for  money  paid. 
The  case  of  Fenn  v.  Dugdale  being  re- 
garded as  decisive  authority  here,  the 
judgment  must  be  affirmed.'  "  Keys  v. 
Keys'  Estate,  217  Mo.  48,  68,  116  S.  W. 
537. 

Difference  Between  Indorser  and 
Surety. — "There  is  a  vast  difference 
between  an  indorser  and  a  surety  in 
this  respect.  With  the  surety,  when 
payment  is  made  by  him,  a  cause  of 
action  arises  for  the  amount  so  paid 
and  he  can  sue  upon  the  implied  prom- 
ise to  repay  what  he  has  been  out. 
Different,  however,  with  an  indorser  of 
a  note.  There  is  no  contract  either 
express  or  implied  with  him  and  the 
maker  that  he  will  pay  any  sum  upon 
the  obligation  to  another.  The  only 
contract  is  that  the  maker  will  pay  to 
the  payee  the  amount  of  the  note  aa 
per  its  terms.  In  other  words,  the 
contract  of  indorsement  is  an  independ- 
ent contract,  by  the  terms  of  which 
the  maker  of  the  note  is  not  bound. 
If  the  payee  of  a  note  chose  to  indorse 
the  note,  and  thus  enter  into  this  in- 
dependent contract,  which  in  law  is  to 
the  effect  that  he  will  pay  the  amount 
of  the  note  if  the  maker  does  not,  and 
he  does  so  pay  such  amount,  he  is  en- 
titled to  have  back  from  his  grantee 
the  note,  which  is  his  evidence  of  debt 
against  the  maker,  but  no  more.  In 
other  words,  he  is  left  just  where  he 
was  before  he  made  the  contract  on  his 
own  responsibility, — the  contract  of  in- 
dorsement. .  .  .  When  the  indorser 
pays  the  amount  of  a  note  to  his  in- 
dorsee, he  does  so  upon  the  independ- 
ent contract  of  indorsement,  and  thus 
reacquires  the  note  which  he  had  sold." 
Keys  v.  Keys'  Estate,  217  Mo.  48,  69, 
116  S.  W.  537. 
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the  indorser  of  the  note,17  or  acceptor  of  the  bill  of  exchange.18 

4.  By  Petition  and  Summons.  —  A  few  states  have  enacted  stat- 
utes allowing  proceedings  for  the  collection  of  bills  and  notes  by  a 
process  called  petition  and  summons.18 

IV.  PARTIES.  —  A.  Parties  Plaintiff.  —  1.  Holder  of  Legal 
Title.  —  The  holder  of  a  bill  or  note  who  can  trace  a  clear  legal  title 
to  it  may  maintain  an  action  upon  it  in  his  own  name  whether  he  pos- 
sesses the  beneficial  interest  in  it  or  not,20  if  he  have  possession  of  the 


17.  U.  S.— Third  Nat.  Bank  v.  Na- 
tional Bank,  102  U.  S.  663,  26  L.  ed. 
252;  Frazer  v.  Carpenter,  2  McLean 
235,  9  Fed.  Cas.  No.  5,069.  111.— Thay- 
er v.  Peck,  93  111.  357;  Bradshaw  v. 
Hubbard,  6  111.  390.  Md.— Beck  v. 
Thompson,  4  Har.  &  J.  531.  Mass. 
Hodges  V.  Holland,  16  Pick.  395;  Ells- 
worth v.  Brewer,  11  Pick.  315.  N.  H. 
Rushworth  v.  Moore,  36  N.  H.  188. 
N.  Y. — Cayugo  County  Bank  v.  War- 
den, 6  N.  Y.  19;  Spear  v.  Myers,  6 
Barb.  445;  Baker  v.  Martin,  3  Barb. 
634.  N.  C— Jones  v.  Canady,  15  N.  C. 
86.  Ohio. — Harris  v.  Clark,  10  Ohio  5. 
S.  C. — Matthews  v.  Fogg,  1  Rich.  L. 
369,  44  Am.  Dec.  257. 

18.  U.  S. — Frazer  v.  Carpenter,  2 
McLean  235,  9  Fed.  Cas.  No.  5,069. 
Conn. — Farmers  &  Citizens'  Bank  v. 
Payne,  25  Conn.  444,  68  Am.  Dec.  362. 
Ky. — Breckenridge  V.  Shrive,  4  Dana 
375.  N.  Y—  Purdy  V.  Vermilya,  8  N.  Y. 
346;  Black  v.  Cafl'e,  7  N.  Y.  281.  N.  C. 
Smith  v.  Bryan,  33  N.  C.  418. 

19.  111.— Duncan  v.  McAffee,  3  111. 
559;  Evans  V.  Landon,  3  111.  53.  Ky. 
Odenheimer  v.  Douglass,  5  B.  Mon.  107; 
Hartman  v.  Welz,  1  B.  Mon.  242;  Rice 
V.  Hogan,  8  Dana  133;  Vaughn  v.  Hal- 
stead,  4  Bibb  468.  S.  C— Harman  v. 
Counts,    2   Brev.   476. 

When  the  Action  Lies. — "The  statute 
authorizes  such  remedy  only  where  the 
writing  is  evidence,  so  directly  and  un- 
equivocally on  its  face,  of  a  debt  due 
in  money,  as  that  no  averment  is  neces- 
sary to  show  that  the  plaintiff  is  en- 
titled to  the  debt  demanded."  Pool  v. 
McCaughan,  6  T.  B.  Bon.  (Ky.)  335. 

Act  Liberally  Construed. — ' '  They 
have  a  statute  in  Kentucky  very  simi- 
lar to  ours,  which  has  always  been  lib- 
erally construed  by  their  courts.  It 
seems  to  me  one  of  the  objects  of  the 
statute  was  to  enable  any  person  to 
bring  his  own  suit.  I  am  strength- 
ened in  this  own  opinion  from  the  cir- 
cumstance of  the  form  of  the  petition 
being   laid    down   in   the   statute.      The 


statute  is  intended  to  give  a  more 
speedy  remedy  than  was  afforded  by 
proceedings  at  law.  This  form  of 
remedy  was  given  in  an  action  on  a 
bond  or  note  only,  because  the  bond 
or  note  furnished  prima  facie  evidence 
of  the  debt,  and  there  was  not  likely, 
as  in  other  cases,  to  exist  extraneous 
matters  of  defense."  Evans  v.  Landon, 
3  111.  53. 

20.  U.  S. — Dugan  v.  United  States, 
3  Wheat.  172,  4  L.  ed.  362;  Forrest  v. 
Safety  B.  &  T.  Co.,  174  Fed.  345.  Ala. 
Carmelick  v.  Mins,  88  Ala.  335,  6  So. 
913.  Cal—  Woodsum  v.  Cole,  69  CaL 
142,  10  Pac.  331.  Conn.— Root  v.  New- 
Haven  Trust  Co.,  82  Conn.  600,  74  Atl. 
950.  Fla. — Camp  v.  First  Nat.  Bank, 
44  Fla.  497,  33  So.  241,  103  Am.  St. 
Rep.  173.  Ga. — Cooper  v.  Jones,  24 
Ga.  473;  Day  v.  Rogers,  7  Ga.  App. 
535,  67  S.  E.  279.  Idaho.— Craig  v. 
Palo  Alto  Stock  Farm,  16  Idaho  701, 
102  Pac.  393.  111.— Henderson  v.  David- 
son, 157  111.  379,  41  N.  E.  560;  Cald- 
well v.  Lawrence,  84  111.  161;  Ewens  v. 
Templeton,  148  111.  App.  46;  Rodriguez 
v.  Merriman,  133  111.  App.  372.  Ind. 
Eichelberger  v.  Old  Nat.  Bank,  103 
Ind.  401,  3  N.  E.  127;  Rich  v.  Starbuck, 
51  Ind.  87.  Kan. — Fisher  Mach.  Wks. 
Co.  v.  Leavenworth  Nat.  Bank,  77 
Kan.  268,  94  Pac.  124;  Stanley  v.  Pen- 
ny, 75  Kan.  179,  88  Pac.  875;  Graham 
v.  Troth,  69  Kan.  861,  77  Pac.  92; 
Weeks  v.  Niedler,  20  Kan.  57.  Ky. 
Harpending's  Exrs.  v.  Daniel,  80  Ky. 
449.  Me. — Brown  v.  Donnell,  49  Me. 
421,  77  Am.  Dec.  266.  Md.— Canfield  V. 
Mcllwaine,  32  Md.  94.  Mass.— Mc- 
Keown  v.  Lacey,  200  Mass.  437,  86 
N.  E.  799;  Fay  V.  Hunt,  190  Mass.  378, 
77  N.  E.  502.  Mich. — Reynolds  V. 
Kent,  38  Mich.  246.  Miss.— Dease  V. 
Reed,  24  Miss.  239.  N.  H.— South- 
wick  v.  Ely,  15  N.  H.  541.  N.  J.— Owen 
&  Co.  v.  Storms  &  Co.,  72  Atl.  441. 
N.  M. — Eagle  Min.  &  Imp.  Co.  v. 
Lund,  14  N.  M.  417,  94  Pac.  949.  N.  Y. 
Crouch   v.    Wagner,    63    App.    Div.    526, 
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note,"  or  the  right  of  possession.22     But  if  he  have  no  beneficial  in- 
terest in  the  proceeds  the  suit  must  be  brought  for  the  benefit  of  the 


71  N.  Y.  Supp.  607;  Waggoner  t;.  Col- 
vin,  11  Wend.  27.  N.  C— Howell  V. 
McCracken,  87  N.  C.  399.  Pa.— Oberle 
v.  Schmidt,  86  Pa.  221.  E.  I.— Oakdale 
Mfg.  Co.  v.  Clarke,  29  R.  I.  192,  69 
Atl.  681.  S.  C. — Richardson  v.  Gower, 
10  Rich.  109.  Tex. — Haggard  v.  Both- 
well  (Tex.  Civ.  App.),  113  S.  W.  965. 
Vt  —  Buck  v.  Troy  Aqueduct  Co.,  76  Vt. 
75,  56  Atl.  285. 

"The  suit  was  rightfully  brought  in 
the  name  of  the  party  in  whom  was 
the  legal  title  to  the  indebtedness,  and 
it  can  make  no  difference  to  defendant 
who  may  have  been  the  equitable  own- 
er of  the  note,  if  he  had  no  defense  on 
the  merits."  Caldwell  v.  Lawrence,  84 
111.  161. 

Blank  Endorsement. — "The  endorse- 
ments were  in  blank.  This  conferred 
authority  to  the  holder  to  write  in  the 
blank  space  an  assignment  of  the  in- 
strument to  him.  The  endorsement  so 
filled  in  placed  the  legal  title  to  the 
notes  in  the  endorsee.  The  right  to 
institute  an  action  at  law  on  a  note  is 
in  the  holder  of  the  legal  title  to  the 
note.  If  necessary  to  enable  the  maker 
to  present  some  defense  not  available 
against  an  endorsee,  it  might  be  shown 
the  beneficial  interest  still  remained  in 
the  payee;  but  the  mere  fact  that  an- 
other than  the  party  plaintiff  is  en- 
titled to  the  proceeds  of  the  collection 
of  the  note  assigned  to  him  is  not  a 
defense  to  the  action."  Illinois  Con- 
ference v.  Plagge,  177  111.  431,  53  N.  E. 
76,  69  Am.  St.  Bep.  252. 

21.  Idaho. — Craig  v.  Palo  Alto  Stock 
Farm,  16  Idaho  701,  102  Pac.  393.  Ind. 
Felton  V.  Smith,  84  Ind.  485.  Mo  — 
Hook  v.  Murdock,  38  Mo.  224;  Daw- 
son c.  Wombles,  123  Mo.  App.  340,  100 
S.  W.  547.  N.  J. — Owen  &  Co.  v. 
Storm  &  Co.,  72  Atl.  441.  N.  Y—  Van 
Alstyne  V.  Nat.  Com.  Bank,  4  Abb.  Dec. 
449;  Crandall  v.  Schroeppel,  1  Hun  557. 
N.  C— Strong  v.  Spear,  2  N.  C.  214; 
Smith  v.  Lawrence,  2  N.  C.  174,  1  Am. 
Dec.  556.  Tenrx. — Burton  v.  Dees,  4 
Yerg.  4. 

Held  Adversely.  —  "The  question 
which  alone  it  is  necessary  to  con- 
sider, if  I  am  correct  in  my  conclusion 
upon  the  question  is,  can  a  party,  either 
as  legal  or  equitable  owner  of  a  bill 
of  exchange,  demand  payment  from 
the  drawee,  and  on  refusal  charge  the 
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drawer,  and  recover  the  amount  from 
him  without  producing  the  bill,  on 
showing  that  the  bill  is  in  another  state, 
in  the  possession  of  one  who  is  not  a 
party  to  the  suit,  who  has  paid  full 
value  therefor,  who  claims  title  thereto, 
and  a  right  to  recover  thereon,  but 
to  whom  the  bill  was  negotiated  by  a 
forged  indorsement.  The  familiar  rule 
of  commercial  law,  that  in  order  to 
charge  the  drawer,  the  bill  must  be 
presented  to  the  drawee,  and  in  order 
to  recover  from  the  drawer,  the  bill 
must  be  produced,  is  not  and  can  not 
successfully  be  contradicted;  and  that 
this  rule  is  qualified  by  an  exception 
in  the  case  of  lost  bills  is  not  denied." 
Van  Alstyne  v.  Nat.  Com.  Bank,  4  Abb. 
Dec.  (N.  Y.)  449,  452. 

Crandall  v.  Schroeppel,  1  Hub  557. 
"The  action  was  upon  a  promissory 
note,  made  by  defendant  to  plaintiff  as 
payee  or  bearer.  At  the  trial,  the 
note  was  produced  by  a  witness,  who 
claimed  to  own  it  as  administrator  of 
an  estate,  and  plaintiff  then  testified 
that  he  owned  the  note,  had  never 
transferred  it,  and  that  it  had  hot  been 
paid.  The  justice  gave  judgment  for 
the  plaintiff,  for  the  amount  remaining 
unpaid  on  the  note,  and  the  defendant 
appealed  to  the  County  Court,  where 
the  judgment  was  reversed."  Upon 
appeal  to  the  supreme  court  the  judg- 
ment of  the  county  court  was  affirmed. 
Not  the  Party  in  Interest. — In  Felton 
V.  Smith,  84  Ind.  485,  490,  where  the 
plaintiff  had  assigned  and  delivered  the 
notes  as  collateral  security  and  had 
not  performed  the  act  for  which  he 
had  assigned  as  security,  and  they  were 
still  held  by  the  person  to  whom  they 
had  been  assigned,  the  court  held  these 
facts  to  show  that  plaintiff  was  not 
the  real  party  in  interest,  and  that  he 
could   not   sue  upon   the  notes. 

Held  by  Third  Party. — In  Selden  v. 
Pringle,  17  Barb.  (N.  Y.)  458,  468, 
where  by  agreement  a  third  party  held 
the  notes  the  court  said:  "The  fact 
that  the  plaintiff  has  not  the  actual 
possession  of  the  note,  does  not  affect 
his  right  to  recover  upon  it.  It  is  suffi- 
cient if  he  has  the  right  to  the  money 
due  upon  it." 

22.  Cal. — Woodsum  v.  Cole,  69  Cal. 
142,  10  Pac.  331.  111. — Mount  r.  Scholes, 
120  111.  394,  11  N.  E.  401.    Me.— Chav» 
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real  party  in  interest  and  with  his  consent,23  and  the  maker  must  not 
be  prejudiced  in  the  defense  thereby.24 

2.  Equitable  and  Beneficial  Owners.  —  The  beneficial  or  equitable 
owner  of  a  note  may  bring  an  action  on  it  in  his  own  name,  although 
he  has  not  a  legal  title  to  it,  where  the  statute  provides  that  the  suit 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest.25 


v.  Gates,  33  Me.  363.  N.  Y—  Hays  v. 
Hathom,  74  N.  Y.  486. 

Accidentally  Destroyed. — An  action 
may  be  maintained  upon  a  note  acci- 
dentally destroyed  without  indemnity. 
Hinsdale  v.  Bank  of  Orange,  6  Wend. 
(N.  Y.)  378. 

Must  Have  the  Right  of  Possession. 
"To  entitle  a  party  to  maintain  an  ac- 
tion upon  a  promissory  note,  he  must 
be  the  legal  owner,  and  have  the  right 
of  possession  of  the  instrument;  and 
such  ownership  must  be  sufficient  to 
protect  the  defendant  upon  a  recovery 
against  him  from  a  subsequent  action. 
It  was  competent,  therefore,  for  the  de- 
fendant to  show,  if  he  could,  that  the 
plaintiff  paid  no  money  for  the  note, 
and  was  not  the  legal  owner  of  it." 
Woodsum  v.  Cole,  69  Cal.  142,  10  Pac. 
331. 

23.  IT.  S.— Irwin  V.  Bailev,  8  Biss. 
523,  13  Fed.  Cas.  No.  7,079.  Me.— 
Golder  v.  Foss,  43  Me.  364.  Mass.— 
Spofford  V.  Norton,  126  Mass.  533; 
Wheeler  v.  Johnson,  97  Mass.  39. 
3ST.  J.— Owen  &  Co.  v.  Storm  &  Co., 
72  Atl.  441.  S.  0.— O'Brien  v.  Sauls, 
2  Kich.  L.  332.  Vt. — Austin  V.  Bir- 
chard,  31  Vt.  589. 

Defendant's  Eights  Not  Impaired. — 
"If  the  defendant  has  no  defense,  it 
is  nothing  to  him  to  whom  he  shall  pay 
his  negotiable  note;  if  he  have  an  off- 
set or  other  just  matter  of  defense,  his 
right  to  avail  himself  of  it  is  not  im- 
paired. The  possession  of  the  notes 
by  the  plaintiff,  and  his  production  of 
them  on  the  trial,  secures  the  defend- 
ant from  possible  injury  in  all  cases 
where  the  real  owner  consents  to  the 
bringing  of  the  suit.  Of  course,  if  the 
possession  is  mala  -fide,  the  defendant 
has  then  the  right  to  set  up  such  de- 
fense, in  order  to  protect  himself  from 
a  subsequent  suit."  Austin  v.  Birch- 
ard,  31  Vt.  589,  594. 

24.  U.  S—  Irwin  V.  Bailev,  8  Biss. 
523,  13  Fed.  Cas.  No.  7,079.  Conn. 
Freeman  v.  Perry,  22  Conn.  617.  111. 
Caldwell  v.  Lawrence,  84  111.  161;  Rich- 
ards v.  Betzer,  53  111.  466.  La.— Scion- 
neaux  v.  Waguespack,  32  La.  Ann.  282; 


Case  v.  Watson,  21  La.  Ann.  731; 
Findley  v.  Breedlove,  4  Mart.  (N.  S.) 
105;  Banks  v.  Eastin,  3  Mart.  (N.  S.) 
291.  Mass.— Peaslee  v.  McLoon,  16 
Gray  488.  N.  Y. — Guerney  v.  Burns,  25 
Wend.  411.  Pa. — Pearee  v.  Austin,  4 
Whart.  489,  34  Am.  Dec.  523.  Tex. 
Zachary  v.  Gregory,  32  Tex.  452;  Wim- 
bush  v.  Holt,  26  Tex.  673;  Thompson  v. 
Cartwright,   1  Tex.  87. 

Defendant  Not  Prejudiced.  —  ' '  We 
have  considered  all  the  questions  pre- 
sented in  appellants'  brief,  and  con- 
clude that  the  judgment  should  be  af- 
firmed. The  note  sued  on  being  payable 
to  appellee,  although,  in  part,  the  con- 
sideration therefor  was  furnished  by 
his  father,  now  deceased,  upon  whose 
estate  there  is  no  administration,  and 
no  necessity  shown  for  any,  appellee 
had  the  right  to  sue  alone  in  his  own 
name;  appellant  not  asserting  any 
equities  against  the  deceased,  Wo- 
mack."  Lewis  v.  Womack  (Tex.  Civ. 
App.),   33   S.  W.   894. 

25.  U.  S. — Vanarsdale  v.  Hax,  107 
Fed.  878,  47  C.  C.  A.  31.  Ala.— Ala- 
bama Term.  &  Imp.  Co.  v.  Knox,  115 
Ala.  567,  21  So.  495;  Cobb  v.  Bryant, 
S6  Ala.  316,  5  So.  586;  Taylor  v.  Perry, 
48  Ala.  240;  Hudson  v.  Weir,  29  Ala. 
294.  Ark. — Heartman  v.  Franks,  36 
Ark.  501.  Del.— King  v.  Tyler,  69 
Atl.  1065.  Fla.— Little  v.  Bradley,  43 
Fla.  402,  31  So.  342.  Idaho.— Elg  v. 
Hoff,  7  Idaho  330,  63  Pac.  37.  Ind. 
Compton  v.  Davidson,  31  Ind.  62; 
Garner  v.  Cook,  30  Ind.  321;  Han- 
cock v.  Eitchie,  11  Ind.  48.  la.— War- 
nock  v.  Eichardson,  50  Iowa  450;  Alli- 
son v.  Barrett,  16  Iowa  278.  Ky.—  Si- 
mon v.  Wildt,  7  Ky.  L.  Eep.  800.  Minn. 
Rohrer  V.  Turrill,"  4  Minn.  407;  Heifer 
v.  Alden,  3  Minn.  332;  Pease  v.  Rush, 
2  Minn.  107.  Mo. — Willard  V.  Moies, 
30  Mo.  142;  Boeke  v.  Nuella,  28  Mo. 
180.  Neb.— Hartzell  v.  McClurg,  54 
Neb.  313,  74  N.  W.  626.  N.  Y— All- 
goever  v.  Edmunds,  66  Barb.  579;  Bill- 
ings v.  Jane,  11  Barb.  620;  Lawrence 
v.  Shepherd,  Anth.  N.  P.  281;  Clark  v. 
Phillips,  21  How.  Pr.  87;  Parker  V. 
Totten,    10    How.    Pr.    233.      N.    C— 
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3.     Payee.  —  The  payee  of  a  note  in  possession  thereof  may  sue  on 
such  note  in  his  own  name,26  although  his  endorsement  thereon,  in  full 


Thompson  v.  Osburne,  152  1ST.  C.  408, 
67  S.  E.  1029;  Johnston  County  Sav. 
Bank  v.  Scroggin  Drug  Co.,  152  N. 
C.  142,  67  S.  E.  253,  136  Am.  St.  Rep. 
821;  Kiff  v.  Weaver,  94  N.  C.  274, 
55  Am.  Eep.  601.  Ohio — Osborne  v. 
McClelland,  43  Ohio  St.  284,  1  N.  E. 
644;  Clawson  v.  Cone,  2  Handy  67. 
Tex. — Wheeler  v.  Roberts,  2  Wills.  Civ. 
Cas.,  §127.  Wash.— Seattle  Nat.  Bank 
V.  Emmons,  16  Wash.  585,  48  Pac.  262. 

Without  Endorsement  or  a  Written 
Assignment. — "A  party  claiming  to  be 
the  owner  of  a  note  transferred  merely 
by  delivery  has  only  an  equitable  title 
to  it;  and,  before  the  practice  act  of 
1849  was  adopted,  he  could  not  in  such 
a  case  maintain  an  action  on  it  in  his 
own  name,  but  was  compelled  to  bring 
suit  in  the  name  of  the  payee  to  his 
use,  after  a  bill  in  equity.  But  by  the 
law  as  it  now  stands  there  is  only  one 
form  of  action  for  the  enforcement  or 
protection  of  private  rights  and  the 
redress  or  prevention  of  private  wrongs, 
which  is  denominated  a  civil  action; 
and  every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  inter- 
est, except  as  provided  in  the  second 
section  of  the  second  article  of  the 
practice  act  (R.  C.  1855,  p.  1217);  so 
that  an  action  can  now  be  maintained 
in  the  name  of  the  holder  of  a  note 
transferred  to  him  merely  by  deliv- 
ery."    Boeka  v.  Nuella,  28  Mo.  180. 

Assignor  Retaining  No  Interest. — 
"Where  it  is  alleged  in  the  complaint 
that  M.  is  indebted  on  his  promissory 
note  to  E.  in  the  sum  of  $525,  and  that 
E.  thereafter  becomes  indebted  to  M. 
in  the  sum  of  $242.97,  and  E.  pays 
his  indebtedness  to  M.  by  indorsing 
the  same  on  said  promissory  note,  and 
thereafter  transfers  such  note  to  L.  for 
the  balance  due  on  said  note  after  de- 
ducting said  indorsement,  E.,  the  as- 
signor retains  no  such  interest  in  said 
note  as  would  entitle  him  to  sustain  an 
action  thereon,  although  it  be  alleged 
that  said  indorsement  was  made  by 
mistake,  when  no  fact  is  alleged  show- 
ing of  what  such  alleged  mistake  con- 
sisted." Elg  v.  Hoff,  7  Idaho  330,  63 
Pac.  37. 

Who  Is  the  Real  Party  in  Interest. 
No  definition  of  the  term  "real  party 
in  interest"  that  will  fit  all  cases, 
perhaps,  can  be  made.    But  in  the  case 
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of  Cumings  v.  Morris,  3  Bosw.  (N.  Y.) 
560,  576,  the  court  says:  "A  plaintiff, 
who  has  an  absolute  right  to  the  money 
due  on  a  note,  and  to  receive  it  and 
appropriate  it  to  his  own  use,  when  re- 
covered, is  the  real  party  in  inter- 
est." And  in  the  case  of  Yerby  v. 
Sexton,  48  Ala.  311,  the  court  said: 
"No  fixed  rule  has  been  laid  down,  or 
probably  can  be,  by  which  the  mean- 
ing of  the  words,  'the  party  really  in- 
terested,' as  used  in  section  2523  of  the 
Revised  Code,  can  be  certainly  deter- 
mined, as  applicable  to  particular  cases 
or  to  eases  generally.  Whether  a  party 
has,  or  has  not,  the  legal  title,  if  he 
is  the  party  to  whom  payment  can 
legally  be  made,  and  who  can  legally 
discharge  the  debtor,  the  action  may 
be  brought  in  his  name,  although  the 
money,  when  collected,  is  not  for  his 
use,  but  is  for  the  use  of  some  other 
person  or  persons,  to  whose  use  he  is 
required  to  apply  it,  or  to  whom  he 
is  bound  to  pay  it." 

Waiver  of  Objection. — "The  defend- 
ant having,  as  he  did,  answered  to  the 
merits,  and  gone  to  .trial  could  not  aft- 
erward raise  the  objection  that  the  real 
party  in  interest  had  not  been  made  a 
party  plaintiff."  Loan  &  Trust  Co.  v. 
Brown,  59   Mo.  App.  461,  466. 

26.  Ala.— Brown  v.  Johnson  Bros., 
135  Ala.  608,  33  So.  683.  Ga.—  Bomar 
v.  Equitable  Mortg.  Co.,  Ill  Ga.  143, 
36  S.  E.  601.  Ind.— Lewis  v.  Hath- 
man,  7  Ind.  5S5;  Collver  v.  Cook.  28 
Ind.  App.  272,  62  N.  E.  655.  Kan. 
Bohart  Commission  Co.  v.  Bucking- 
ham, 62  Kan.  658,  64  Pac.  627.  Mass. 
Wolfboro  Loan  &  Bldg.  Co.  v.  Rol- 
kins,  195  Mass.  323,  81  N.  E.  204.  Mich. 
Hoil  V.  Rathbone,  98  Mich.  323,  57  N. 
W.  183;  Atkinson  v.  Weidner,  79  Mich. 
575,  44  N.  W.  1042;  Kerrick  v.  Stev- 
ens, 58  Mich.  297,  25  N.  W.  199.  Minn. 
Cooper  V.  Havward,  67  Minn.  92,  69 
N.  W.  638.  N.  C— Sneed  v.  Mitchell's 
Ex.,  2  N.  C.  2S9.  R.  I.— Hutchings  V. 
Reinhalter,  23  R  I.  518,  51  Atl.  429, 
58  L.  R.  A.  6S0.  Tex. — Swenson  v. 
Heidenheimer  (Tex.  Civ.  App.),  52  S. 
W.  989;  Sparks  v.  Coats,  22  Tex.  Civ. 
App.  455,  54  S.  W.   913. 

Payee  May  Sue  a  Firm  of  WTiich  He 
Is  a  Member.  Willis  v.  Barron,  143 
Mo.  450,  45  S.  W.  289,  65  Am.  St.  Rep. 
673.     The    court    of    appeals    of    Mis- 
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or  in  blank,  may  stand  uncancelled;27  but  if  the  indorsee  is  the  owner 
thereof,  the  payee  cannot  maintain  an  action  thereon  in  his  own 
name.28 


souri    followed    this    case    in    O'Day   v. 
Sanford,  13S  Mo.  App.  343,  122  S.  W.  3. 

Two  Payees. — "The  notes  in  ques- 
tion were  "not  personal  chattels  in  pos- 
session. They  were  choses  in  action; 
that  is,  each  payee  would  have  the 
right  to  receive  or  recover  the  money 
which  the  maker  promised  to  pay.  Had 
the  maker  paid  the  notes  to  either 
payee,  the  debt  would  have  been  dis- 
charged according  to  the  very  terms  of 
the  contract.  The  promise  was  to  pay 
to  both;  not  to  one  rather  than  the 
other,  but  it  was  to  pay  one  or  the 
other.  A  judgment  in  favor  of  either 
would  have  been  a  bar  to  the  other. 
The  fact  that  either  payee  may  at  any 
particular  time  have  had  possession 
would  not  enlarge  his  rights  nor  dimin- 
ish the  rights  of  the  other  payee;  and 
although  the  mortgage  was  executed  to 
one  payee  alone,  yet  it  was  given  to 
secure  these  particular  notes.  It  could 
have  been  enforced  as  security  in  a 
suit  by  either  payee.  While  either 
payee  might  have  maintained  an  ac- 
tion  on  the  notes,  yet  it  is  clear,  we 
think,  that  both  payees  might  have 
maintained  a  joint  action.  Even  if  it 
is  admitted  that  their  negotiability  as 
promissory  notes  was  destroyed,  yet 
an  action  could  have  been  main- 
tained, and  either  of  the  promisees 
might  have  sued  in  his  own  name." 
Collver  v.  Cook,  28  Ind.  App.  272,  62 
N.   E.   655. 

27.  U.  S. — Dugan  v.  United  States, 
3  Wheat.  172,  4  L.  ed.  362.  Ala  — 
Brown  v.  Johnson  Bros.,  135  Ala.  608, 
33  So.  683.  Ga. — Bomar  v.  Equitable 
Mortg.  Co.,  Ill  Ga.  143,  36  S.  E.  601. 
111.— Best  v.  Nokomis  Nat.  Bank,  76  111. 
608.  Me. — Thornton  v.  Moody,  11  Me. 
253.  Mich. — Atkinson  v.  Weidner,  79 
Mich.  575,  44  N.  W.  1042.  R.  I.— 
Hutchings  v.  Beinhalter,  23  B.  I.  518, 
51  Atl.  429,  58  L.  B.  A.  680.  Tex.— 
Swenson  v.  Heidenheimer  (Tex.  Civ. 
App.),   52   S.  W.   989. 

Right  of  Action  Revives. — "If  the 
payee  or  any  assignor,  has  been  unler 
the  necessity  of  taking  up  the  note, 
his  right  of  action  revives."  Campbell 
V.   Humphries,    3    111.    478. 

Presumed  Ownership.  —  ' '  Although 
the  plaintiff's  name  was  on  the  back  of 
the  note,  the  presumption  is  that  an  in- 


dorsement was  not  perfected  by  deliv- 
ery, or  that  if  it  was,  he  had  taken 
it  up  and  was  again  the  legal  holder." 
Leitner  v.   Miller,  49   Ga.   486. 

28.  Payee  Regarded  as  Owner. — 
"The  court  is  of  opinion,  that  if  any 
person,  who  indorses  a  bill  of  exchange 
to  another,  whether  for  value,  or  for 
the  purpose  of  collection,  shall  come  to 
the  possession  thereof  again,  he  shall 
be  regarded,  unless  the  contrary  appear 
in  evidence,  as  the  bona  fide  holder  and 
proprietor  of  such  bill,  and  shall  be 
entitled  to  recover,  notwithstanding 
there  may  be  on  it  one  or  more  en- 
endorsements  in  full,  subsequent  to  the 
one  to  him,  without  producing  any  re- 
ceipt or  indorsement  back  from  either 
of  such  indorsees,  whose  names  he  may 
strike  from  the  bill,  or  not,  as  he  may 
think  proper."  Dugan  v.  United  States, 
3  Wheat.  (U.  S.)  172,  181,  4  L.  ed. 
362. 

Indorsement  Does  Not  Destroy  Plaint- 
iff's Right.— "First,  it  is  contended  by 
the  defendant  that  the  plaintiff,  by  his 
indorsement  of  the  notes,  and  his  deal- 
ing with  the  bank  in  respecf  to  them, 
has  lost  his  right  to  sue  upon  them. 
I  think  this  contention  is  erroneous. 
In  our  practice,  in  an  action  upon  a 
promissory  note,  where  the  defendant 
has  pleaded  the  general  issue,  and  has 
not  notified  the  plaintiff  to  prove  the 
signature  of  the  parties  to  the  paper, 
it  is  incumbent  upon  the  plaintiff  sim- 
ply to  produce  the  note  in  court.  If 
it  is  payable  to  himself,  or  indorsed  to 
him  specially,  or  indorsed  in  blank,  he 
may  then  rest  his  case.  The  defend- 
ant cannot  contest  the  case  on  the 
ground  that  the  plaintiff  has  no  bene- 
ficial interest  unless  he  can  show  that 
the  plaintiff's  possession  has  been  ob- 
tained by  fraud  upon  the  lawful  own- 
er." Hutchings  v.  Reinhalter,  23  R.  L 
518,  51   Atl.  429,  58  L.   R.   A.   680. 

Ala. — Hunt  V.  Stewart,  7  Ala.  525. 
Ark.— Purdy  v.  Brown,  4  Ark.  535.  Ga. 
Southern  Bank  v.  Mechanics'  Sav. 
Bank,  27  Ga.  252.  Ky.—  Betz  v.  Alte- 
meyer,  1  Ky.  L.  Rep.  281.  La— Guil- 
font  v.  Ascension  Parish,  28  La.  Ann. 
413;  Moore  v.  Maxwell,  2  Mart.  (N. 
S.)  249.  Md—  Bowie  V.  Duvall,  1  Gill 
&  J.  59.  Miss. — Lake  v.  Hastings,  24 
Miss.     490.       Pa. — Small     V.     Jones,     8 
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4.  Indorsees.  —  When  the  payee  of  a  note  regularly  endorses  it, 
the  endorsee  is  entitled  to  maintain  an  action  thereon  in  his  own  name 
as  the  legal  holder  and  owner  thereof,29  irrespective  of  the  considera- 
tion for  the  indorsement.30 

5.  Assignees.  —  Assignees  and  transferees  of  a  bill  or  note  are 
treated  much  as  are  indorsees,  and  can  maintain  an  action  upon  it  in 
their  own  names;31   but  in  some  states  it  is  held  that  if  the  note  be 


Watts  265.  Tex.— Anderson  v.  Shaw, 
2  Posey  Unrep.  Cas.  285. 

Declaration  Showing  Payee  Is  Not 
the  Owner.  Hunt  v.  Stewart,  7  Ala. 
525. 

Contra. — By  Owner's  Direction.— "It 
appears,  that  the  plaintiff  consented  to 
and  directed  the  suit;  but  as  the  ease 
stands,  it  further  appears,  that  he  had 
at  the  time  no  interest  whatever  in  the 
note.  It  may  be  prosecuted  in  the 
plaintiff's  name,  with  his  consent;  but 
not,  if  he  has  no  interest  in  it,  unless 
the  suit  was  brought  under  the  direc- 
tion of  the  party,  to  whom  the  note 
belonged."  Bragg  v.  Greenleaf,  14 
Me.  395. 

29.  U.  S.— Kirkman  v.  Hamilton,  6 
Pet.  20,  8  L.  ed.  305;  Muir  v.  Jenkins, 
2  Cranch  C.  C.  18,  17  Fed.  Cas.  No. 
9,903.  Ala.— Pond  V.  Lockwood,  8  Ala. 
669.  Ark.— Pike  v.  Galloway,  17  Ark. 
90.  Cal.— Dyer  v.  Sebrell,  135  Cal.  597, 
67  Pac.  1036;  Scribner  v.  Hanke,  116 
Cal.  613,  48  Pac.  714.  Conn.— New 
Haven  Mfg.  Co.  v.  New  Haven  Pulp 
Co.,  76  Conn.  126,  55  Atl.  604.  Fla. 
Vinson  v.  Palmer,  45  Fla.  630,  34  So. 
276.  Ga. — Goodman  v.  Fleming,  57  Ga. 
350.  111.— Stitzel  v.  Miller,  250  111. 
72,  95  N.  E.  53;  Lyman  v.  Kline,  128 
111.  App.  497.  Kan.— Cox  v.  Citizens 
State  B,ank,  73  Kan.  789,  85  Pac.  762; 
Schnier  v.  Fay,  12  Kan.  184.  Ky. — Vin- 
cent v.  Duff,  4  Ky.  L.  Pep.  900.  La. 
Mitaine  v.  Ferguson,  18  La.  92;  Banks 
v.  Eastin,  3  Mart.  (N.  S.)  291.  Me. 
Emery  v.  Mariaville,  56  Me.  315.  Mass. 
Cotting  v.  Foster,  178  Mass.  564,  60  N. 
E.  386.  Mich. — Benjamin  v.  Darly, 
123  Mich.  93,  81  N.  W.  973;  Peltier  v. 
Babillion,  45  Mich.  384,  8  N.  W.  99; 
Smith  v.  Kendall,  9  Mich.  241,  80  Am. 
Dec.  83.  Minn.— Eosemond  v.  Graham, 
54  Minn.  323,  56  N.  W.  38,  40  Am. 
St.  Eep.  336.  Mo.— Brady  v.  'Chandler, 
31  Mo.  28;  Barber  v.  Stroub,  111  Mo. 
App.  57,  85  S.  W.  915.  Neb.-Commer- 
cial  State  Bank  v.  Rowley,  2  Neb. 
(Unof.)  645,  89  N.  W.  765.  N.  Y— 
Matthews  v.  Moran,  19  Misc.  24,  42  N. 
Y.  Supp.  968;  Hensehel  v.  Mahler,  3 
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Denio  428.  Ohio.— Hazlett  v.  Painter, 
Tapp.  212.  Pa.— Leidy  v.  Tammany,  9 
Watts  353.  Wash.— McDaniel  v.  Press- 
ler,  3  Wash.  636,  29  Pac.  209. 

Cannot  Attack  Indorsee's  Title. — 
"It  is  sufficient  to  say  that  the  general 
rule  is,  that,  in  the  absence  of  mala 
fides,  which  is  not  here  urged,  plaint- 
iff's prima  facie  title  from  possession 
may  not  be  rebutted  by  the  debtor  by 
evidence  that  the  title  is  in  some  other 
party,  so  long  as  he  is  protected  against 
the  claim  of  such  party  by  the  payment 
of  the  judgment  which  may  be  ren- 
dered against  him."  Dyer  v.  Sebrell, 
135  Cal.  597,  67  Pac.  1036. 

30.  U.  S.— Irwin  v.  Bailey,  8  Biss. 
523,  13  Fed.  Cas.  No.  7,079.  Ala,— 
Pond  v.  Lockwood,  8  Ala.  669.  Cal. 
Dyer  v.  Sebrell,  135  Cal.  597,  67  Pae. 
1036;  Scribner  v.  Hanke,  116  Cal.  613, 
48  Pac.  714.  La. — Banks  v.  Eastin,  3 
Mart.  (N.  S.)  291.  Minn.— Elmqui3t  v. 
Markoe,  45  Minn.  305,  47  N.  W.  970. 
Pa. — Kyner  v.  Shower,  13  Pa.  444. 
Wyo.—  Stamper  v.  Gay,  3  Wyo.  322,  23 
Pac.  69. 

Legal  Title  in  Indorsee. — Elmquist  v. 
Markoe,  45  Minn,  305,  47  N.  W.  970. 

Immaterial  Issue.— "We  are  of  the 
opinion  that  the  answer  of  defendants, 
iu  so  far  as  it  denies  that  plaintiff  was 
the  owner  of  the  note,  in  the  sense 
of  denying  that  he  was  the  possessor  of 
the  beneficial  interest  in  it  at  the  time 
of  the  trial,  or  when  suit  was  brought, 
presents  an  immaterial  issue.  If  it 
was  assigned  by  a  special  indorsement 
to  him,  or  by  indorsement  in  blank 
made  by  the  payee  in  whose  possession 
it  was  at  the  time  of  such  indorse- 
ment, and  was  delivered  to  him  by  the 
payee,  he  became  the  legal  holder  of 
the  note,  and  as  such  could  sue  and 
recover  on  it  in  his  own  name." 
Stamper  v.  Gay,  3  Wyo.  322,  23  Pac.  69. 

31.— U.  S—  First  Nat.  Bank  v.  Moore, 
137  Fed.  505,  70  C.  C.  A.  89;  Lyman  v. 
Warner,  113  Fed.  87,  51  C.  C.  A.  73; 
Harrisburg  Trust  Co.  V.  Shufeldt,  87 
Fed.  669,  31  C.  C.  A.  190;  Mitchell  v. 
Walker,  17  Fed.  Cas.  No.  9,670.      Ala. 
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non-negotiable,  suit  must  be  brought  in  the  name  of  the  payee.32 
6.     For  Collection.  —  An  indorsee,  assignee  or  transferee  of  a  note 


Morris  V.  Poillon,  50  Ala.  403,  407. 
Ark. — Purdy  v.  Brown,  4  Ark.  535.  Cal. 
Herman  v.  Hecht,  116  Cal.  553,  48  Pac. 
611.  Fla. — Vinson  v.  Palmer,  45  Fla. 
630,  34  So.  276.  111.— Kemp  v.  Nor- 
thern T.  Co.,  108  111.  App.  242.  Ind. 
Casto  V.  Evinger,  17  Ind.  App.  298, 
46  N.  E.  648;  Thorn  v.  Savage,  1  Blackf. 
51.  la. — Younker  v.  Martin,  18  Iowa 
143;  Phillips  v.  Runnells,  1  Morris  391, 
43  Am.  Dec.  109.  Kan. — Green  v.  Mc- 
Auley,  70  Kan.  601,  79  Pac.  133,  68 
L.  R.  A.  308.  Ky  —  Gladstone  Baptist 
Church  v.  Scott,  25  Ky.  L.  Rep.  237, 
74  S.  W.  1075;  Vincent  v.  Duff,  4  Ky. 
L.  Rep.  900.  Md. — Hampson  v.  Owens, 
55  Md.  583.  Mass. — Rockwood  v. 
Brown,  1  Gray  261;  Barney  v.  New- 
comb,  9  Cush.  46;  Rice  v.  Stearns,  3 
Mass.  225,  3  Am.  Dec.  129.  Miss.— Jen- 
kins V.  Sherman,  77  Miss.  884,  28  So. 
726.  Mo.— Brady  v.  Chandler,  31  Mo. 
28;  Lowrey  v.  Danforth,  95  Mo.  App. 
441.  Neb. — Barry  v.  Wachosky,  57  Neb. 
534,  77  N.  W.  1080.  N.  Y.— Callahan  v. 
Crow,  157  N.  Y.  695,  51  N.  E.  1089; 
Huck  v.  Kraus,  99  N.  Y.  Supp.  490; 
Hunter  v.  Allen,  94  N.  Y.  Supp.  880. 
N.  C— Blanton  v.  Bostic,  126  N.  C.  418, 
35  S.  E.  1035;  Bresee  v.  Crumpton,  121 
N.  C.  122,  28  S.  E.  351.  Ore.— First 
Nat.  Bank  v.  McCullough,  50  Ore.  508, 
93  Pac.  366,  126  Am.  St.  Rep.  758,  17 
L.  R.  A.  (N.  S.)  1105;  Fishburn  v. 
Londerhausen,  50  Ore.  363,  92  Pac. 
1060,  14  L.  R.  A.  (N.  S.)  1234.  S.  C. 
Thorn  v.  Myers,  5  Strobh.  210;  Farmer 
v.  Baker,  3  Brev.  548.  Tex. — National 
Bank  v.  Kenny,  98  Tex.  293,  83  S.  W. 
368;  Eason  v.  Locherer,  42  Tex.  173; 
McDaniel  v.  Chinski,  23  Tex.  Civ.  App. 
504,  57  S.  W.  922.  Wash.— Lodge  v. 
Lewis,  32  Wash.  191,  72  Pac.  1009. 

Verbal  Transfer. — "The  notes  in  the 
controversy  were  male  and  transferred 
in  the  state  of  Iowa.  We  find  no  stat- 
ute of  that  state  which  requires  that 
such  an  assignment  be  in  writing,  nor 
have  the  courts  of  that  state  so  held. 
On  the  contrary,  it  seems  to  have  been 
there  settled  by  the  adjudications  that 
not  only  may  such  an  assignment  be 
made  by  parol,  accompanied  by  deliv- 
ery, but  that  the  assignee  of  such  a 
note,  so  transferred,  may  maintain  an 
action  in  his  own  name  to  recover 
thereon.  In  Conyngham  v.  Smith,  16 
Iowa  471,  it  was  held  that  the  assignee 


of  a  bond  by  parol  contract  of  as- 
signment may  maintain  an  action  there- 
on in  his  own  name.  In  Younker  V. 
Martin,  18  Iowa  143,  in  an  opinion  ren- 
dered by  Judge  Dillon,  it  was  held 
that  the  transferee  by  delivery,  with- 
out indorsement  of  a  promissory  note 
payable  to  order,  may  maintain  an  ac- 
tion thereon  in  his  own  name,  but 
without  prejudice  to  the  maker's  right 
of  set-off  of  equities  existing  before 
notice  to  him  of  the  transfer."  First 
IS  at.  Bk.  v.  More,  137  Fed.  505,  70  C. 
<J.  A.  89. 

Title  Acquired  After  Suit  Brought. 
"When  the  suit  was  originally  insti- 
tuted the  plaintiff  had  no  title  to  the 
note  sued  upon,  on  which  he  could  main- 
tain an  ordinary  action  at  law  in  his 
own  name.  A  simple  and  a  control- 
ling question  in  this  case  is  whether 
or  not,  pending  this  litigation,  he  could 
acquire  such  title,  by  a  due  transfer 
of  the  notes,  and  upon  such  a  transac- 
tion with  the  holder  of  the  legal  title 
maintain  his  present  action.  That  the 
plaintiff,  upon  the  trial  of  his  case,  can 
not  insist  upon  any  right  or  cause  of 
action  that  did  not  exist  at  the  time 
of  filing  his  suit  is  an  axiomatic  prin- 
ciple of  pleading  and  practice,  so  well 
established  as  to  require  no  discus- 
sion. We  cannot  see  how  the  present 
ease  presents  any  exception  to  the  rule. 
Plaintiff's  right  of  action  depended 
upon  his  title  to  the  contract  declared 
upon  at  the  time  he  brought  the  suit. 
Not  having  title  then,  he  could  not 
afterwards  acquire  such  title  and  main- 
tain his  original  action."  Burch  v. 
Daniel,  109  Ga.  256,  34  S.  E.  310.  And 
in  a  similar  case  the  court  of  appeals 
of  Illinois  said:  "A  party  cannot  bring 
suit  upon  a  promissory  note  he  does 
not  at  the  time  own,  and  by  afterward 
purchasing  it  make  it  the  basis  of  a 
recovery.  The  judgment  must  deter- 
mine the  rights  of  the  parties  as  they 
existed  at  the  time  of  commencing 
suit."  Davis  v.  Hankins,  81  111.  App. 
26. 

32.  Ala. — Howell  v.  Hallett,  Minor 
102.  D.  C. — National  Bank  v.  Brewing 
Co.,  16  App.  Cas.  186.  Ky.— Searcy's 
Heirs   v.    McCumpsey,    2    A.    K.    Marsh. 

204.      Md Noland   V.   Ringold,   3   Har. 

&  J.  216,  5  Am.  Dec.  435.     N.  J.— Mat- 
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or  bill  when  the  same  has  been  transferred  for  collection  only,  has 
a  right,  as  the  legal  holder  thereof,  to  maintain  an  action  thereon  in 
his  own  name.88 

7.  Joinder  of  Plaintiffs.  —  When  a  note  is  made  payable  to  two 
or  more  parties,  or  is  indorsed  to  two  or  more  parties,  as  a  rule  ac- 
tions must  be  brought  in  the  names  of  all  the  interested  parties.34  And 
when  a  part  interest,  legal  or  equitable,  in  a  note  is  assigned,  the  as- 
signee being  the  real  party  in  interest  can  join  with  the  owners  of 
the  other  interest  in  suit  upon  the  note.35  But  where  the  legal  title 
is  wholly  in  the  plaintiff  it  has  been  held  error  for  the  court  to  per- 


lack  v.  Hendrickson,  13  N.  J.  L.  263, 
23  Am.  Dec.  720.  Ohio. — Rhodes  v. 
Lindly,  3  Ohio  51,  17  Am.  Dec.  5S0; 
Moore  V.  Lancaster,  Wright  35.  Pa. — 
Reeside  v.  Knox,  2  Whart.  233,  30  Am. 
Dec.  247.  S.  C. — Harman  v.  Counts,  2 
Brev.  476. 

Contra. — Kedmond  v.  Stansbury,  24 
Mich.  445,  construing  Act  of  1863. 

33.  Cal. — Meyer  v.  Foster,  147  Cal. 
166,  81  Pac.  402.  Ga.—  Neal  v.  Gray, 
124  Ga.  510,  52  S.  E.  622;  Haug  v. 
Eiley,  101  Ga.  372,  29  S.  E.'  44,  40  L. 
R.  A.  244.  la. — Lehman  v.  Press,  106 
Iowa  389,  76  N.  W.  818.  Kan.— Man- 
ley  V.  Park,  68  Kan.  400,  75  Pac.  557, 
66  L.  R.  A.  967.  Mass.— Edgerly  v. 
Lawson,  176  Mass.  551,  57  N.  E.  1020, 
51  L.  R.  A.  432;  Regina  Flour  Mill  Co. 
r.  Holmes,  156  Mass.  11,  30  N.  E.  176. 
Mich. — Watkins  v.  Plummer,  93  Mich. 
215,  53  N.  W.  165;  Coy  v.  Stiner,  53 
Mich.  42,  18  N.  W.  552.  Mo— Cum- 
mings  v.  Kohn,  12  Mo.  App.  585.  N.  Y. 
Devol  v.  Barnes,  7  Hun  342.  Ore. — 
Smith  v.  Bayer,  46  Ore.  143,  79  Pac. 
497,  114  Am.  St.  Rep.  858.  W.  Va  — 
Bank  of  Spencer  V.  Simmons,  43  W. 
Va.   79,  27   S.   E.   299. 

For  Collection  Without  Expense  to 
Owner. — Devol  v.  Barnes,  7  Hun  (N. 
Y.)    342. 

Assigning  Part  of  the  Note. — "If, 
on  the  other  hand,  the  writing  con- 
veyed to  George  only  a  part  of  the  note 
and  the  right  to  collect  only  a  part, 
then  it  can  operate  only  as  an  assign- 
ment of  a  part;  and,  on  well  settled 
principles,  his  representatives  cannot 
maintain  an  action  at  law  for  that  part 
in  their  own  names,  nor  for  the  whole 
in  their  own  names,  or  in  the  names 
of  the  representatives  of  the  assignor, 
without  their  consent."  Cotting  v. 
Foster,  ITS  Mass.  564.  60  N.  E.  386. 

Contra. — Not  the  Real  Party  in  In- 
terest.— "Under  this  section  the  real 
party   in   interest  who  brings  suit  upon 
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a  promissory  note  must  be  the  owner 
of  that  note.  Such  a  suit  cannot  be 
maintained  by  one  to  whom  the  note 
has  been  transferred  whether  by  in- 
dorsement or  by  mere  delivery  for  the 
purpose  of  collection  only."  Inde- 
pendent Coal  Co.  v.  First  Nat.  Bank, 
27  Ohio  C.   C.  297. 

34.  Ala. — Hanna  v.  Ingram,  93  Ala. 
482,  9  So.  621,  holding  that  this  was  so 
even  if  one  of  the  payees  had  assigned 
his  interest  in  the  notes.  111. — Carr  v. 
Bauer,  61  111.  App.  504,  which  was  a 
note  payable  to  husband  and  wife.  Ind. 
Earnest  v.  Barrett,  6  Ind.  App.  371, 
33    N.   E.   635.     la. — Bernard   v.   Berry, 

1  G.  Gr.  388.     Kan.— Stauffer  v.  Doty, 

2  Kan.  App.  149,  43  Pac.  291.  Ky.— 
Burks  v.  Pointer,  1  B.  Mon.  65.  Mass. 
Weeks  V.  Parsons,  176  Mass.  570,  58 
N.    E.    157.      Ohio.— Pugh    v.    Holliday, 

3  Ohio  St.  284,  one  of  the  payees  hav- 
ing become  bankrupt  his  assignee  in 
bankruptcy  should  be  joined — not  the 
bankrupt.  Tex. — Wilson  v.  Hampton, 
2  Posep  Unrep.  Cas.  426.  W.  Va.— 
Phoenix  Assur.  Co.  v.  Tristoe,  53  W. 
Va.  361,  44  S.  E.  253. 

35.  Ind. — Groves  v.  Ruby,  24  Ind. 
418.  Mass.— Flint  v.  Flint,  6  Allen  34, 
83  Am.  Dec.  615.  Tex.— Goldman  v. 
Blum  &  Heidenheimer,  58  Tex.  630; 
Avery  v.  Popper  (Tex.  Civ.  App.),  34 
S.  W.  325  (holding  that  separate  ac- 
tions could  not  be  maintained  by  dif- 
ferent indorsers  of  part  interest  in 
same  note,  but  should  all  be  before  the 
court). 

Note  Transferred  in  Part. — "Though 
at  common  law  no  suit  could  be  main- 
tained on  a  transfer  to  two  persons  of 
a  part  only  of  a  note,  with  a  reserva- 
tion of  the  balance  of  the  instrument 
to  the  original  payee,  yet  in  our  courts, 
where  the  rules  as  to  joinder  of  parties 
and  causes  of  action  are  very  liberal, 
and  where  there  is  no  distinction  ob- 
served   in    the    assertion    of    rights    be- 
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mit  another  person,  having  an  equitable  right  to  a  portion  of  the  pro- 
ceeds of  the  note,  when  collected,  to  be  joined  as  plaintiff.38  Where 
one  plaintiff  dies  after  suit  is  brought,  the  other  may  maintain  the  ac- 
tion for  the  benefit  of  himself  and  of  the  estate  of  the  deceased  plaint- 
iff,37 or  if  the  one  payee  dies  before  suit,  action  may  be  brought  by 
the  survivors.38 

B.  Parties  Defendant.  —  1.  In  General. —  What  parties  are 
proper  and  what  parties  are  necessary  to  be  sued  upon  a  bill  or  note 
is  generally  regulated  by  statute,  and  the  statutes  of  the  various  juris- 
dictions differ  in  important  particulars,  but  as  a  rule  all  parties  who 
are  liable  on  the  note  are  proper  parties.39 


tween  legal  and  equitable  claims,  anj 
where  the  parties,  as  in  this  case,  have 
a  lien  on  a  part  of  the  note,  and  also 
seek  in  chancery  the  foreclosure  of  an 
express  lien  on  certain  real  estate,  by 
which  the  payment  of  the  note  is  se- 
cured, it  is  held  that  the  suit  in  its 
present  form  can  be  maintained  under 
our  formar  decisions."  Goldman  v. 
Blum  &  Heidenheimer,  58  Tex.  630. 

Contra.  —  Endorsement  of  Part  of 
Debt. — "It  is  a  settled  principle,  that 
an  endorsement  of  part  only  of  a  debt 
is  not  valid  to  charge  the  drawer  or 
acceptor;  because  it  would  render  him 
liable  on  one  contract  to  as  many  ac- 
tions as  the  pavee  or  endorser  should 
think  fit."  Bibb  V.  Skinner,  2  Bibb. 
(Ky.)   57. 

36.  Cal. — Curtis  v.  Sprague,  51  Cal. 
239.  Neb.— Stoll  V.  Sheldon,  13  Neb. 
207,  13  N.  W.  201.  N.  Y. — Nelson  v. 
Eaton,  26  N.  Y.  410.  N.  C— Wilson  v. 
Bank  of  Lexington,  72  N.  C.  621;  Da- 
vidson v.  Elms,   67  N.  C.   228. 

37.  Weeks  v.  Parsons,  176  Mass. 
570,  58  N.   E.   157. 

38.  Mass. — Draper  V.  Jackson,  16 
Mass.  480.  Miss. — Allen  v.  Tate,  58 
Miss.  585.  N.  Y. — Stelling  v.  Grabow- 
sky,  19  N.  Y.  Supp.  280.  Pa.— Smyth 
v.  Hawthorn,  3  Kawle  355.  Tenn. — 
Walker  v.  Galbreath,  3  Head  315.  Tex. 
Hansell  v.  Gregg,  7  Tex.   223,  227. 

Remedy. — ' '  On  the  death  of  one  of 
several  joint  payees,  the  remedies  for 
collection  survive  to  the  surviving  pay- 
ees, who  may,  lawfully  receive  pay- 
ment, and  may  sue  at  law  or  in  equity 
without  joining  the  representatives  of 
the  deceased  payee."  Allen  v.  Tate, 
58  Miss.   585. 

39.  TJ.  S.  —  Campbell  V.  Jordan, 
Hempst.  534.  4  Fed.  Cas.  No.  2,362. 
Conn. — Ainsworth  v.  Dyer,  2  Root  202. 
ImL— Clark    v.    Brown,    70    Ind.    405; 


Canaday  V.  Detrick,  63  Ind.  485;  Har- 
vey v.  Wilson,  44  Ind.  231  (holding  that 
the  assignee  of  a  note  in  a  suit  against 
the  maker  should  join  the  assignor  as 
a  party  to  answer  as  to  his  interest); 
Newcombe  v.  Dunham,  27  Ind.  285; 
Heaton  v.  Lynch,  11  Ind.  App.  408,  38 
N.  E.  224  (holding  that  an  answer  al- 
leging that  a  third  party  is  in  fact 
a  joint  debtor  on  the  note  although 
his  name  does  not  appear  on  the  note 
and  asking  that  he  be  made  a  party 
is  demurrable).  Ky. — Miller  v.  Hen- 
shaw,  4  Dana  325  (holding  that  it  is 
not  necessary  to  make  the  indorsers 
parties  when  the  drawer  of  a  bill  after 
taking  it  up  after  protest  for  non- 
payment sues  the  acceptor).  Me — Mc- 
Greary  v.  Chandler,  58  Me.  537.  Mich. 
Taylor  v.  Dansby,  42  Mich.  82,  3  N. 
W.  267  (holding  that  one  who  signs  a 
note  with  an  infant  may  be  held  as  sole 
maker  after  discontinuance  as  against 
the  infant.  Miss. — Hamilton  v.  Cater- 
ings, 58  Miss.  92;  McGrath  v.  Hoopes, 
26  Miss.  496  (holding  it  to  be  unne- 
cessary that  the  drawer  of  a  bill  of 
exchange  living  in  the  state  should  be 
joined  in  a  suit  against  the  exceptor); 
Lillard  v.  Planter's  Bank,  3  How.  78. 
Okla. — Goodrich  v.  Williamson,  10  Okla. 
588,  617,  63  Pac.  974.  Ohio.— Clinton 
Bank  v.  Ayres,  16  Ohio  282.  Tenn.— 
Sims  v.  McNeil,  10  Humph.  500.  Tex. 
Brown  v.  Thompson,  79  Tex.  58,  15  3. 
W.  168;  Dobbin  v.  Wybrants,  3  Tex. 
457  (holding  that  where  a  party  is  sued 
by  the  holder  of  a  promissory  note  and 
pleads  that  a  judgment  has  been  ren- 
dered against  him  in  a  garnishee  proc- 
ess in  a  suit  against  the  payee  of  the 
note,  plaintiff  in  that  suit  should  be 
made  a  partv) ;  Gamer  v.  Thompson,  35 
Tex.  Civ.  App.  283,  79  S.  W.  1083  (hold- 
ing that  the  drawer  of  an  unaccepted 
draft  is  neither  a  proper  or  necessary 
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2.  Joint  Makers.  —  Where  two  or  more  are  joint  makers,  in  the 
absence  of  statutory  provision  otherwise,  they  must  all  be  made  par- 
ties defendant.40  But  if  they  are  joint  and  several  makers,  then  the 
action  may  be  brought  against  all  or  any  of  the  parties  at  the  holder's 
option.41 


party  to  a  suit  on  the  draft  brought 
against  the  drawer  and  endorsers). 

Without  Plea  in  Abatement. — In  an 
action  on  a  note  in  which  the  Machias 
Mining  Company  promised  to  pay, 
which  note  was  signed  by  the  three 
defendants  who  were  sued  as  directors, 
the  court  said:  "The  Machias  Mining 
Co.  is  a  voluntary  association  of  indi- 
viduals, and  not  a  corporation  under 
the  laws  of  the  state.  The  defendants 
are  members,  and  assume  to  act  as  its 
directors,  and  as  such  to  bind  the  as- 
sociation. If  they  have  bouncl  the  as- 
sociation, as  they  purport  to  have  done, 
all  its  members  are  bound  by  and  lia- 
ble upon  their  contracts.  The  suit  in 
such  case  would  be  against  all  the  mem- 
bers. In  the  present  case,  it  is  against 
three  of  the  associates  only;  but  it  is 
maintainable  against  them  unless  they 
plead  in  abatement  the  non-joinder  of 
their  associates,  which  they  have  not 
done."  McGreary  v.  Chandler,  58  Me. 
537. 

Fictitious  Name. — "When  one  exe- 
cutes a  promissory  note  for  the  pur- 
pose of  raising  money  thereon  for  his 
own  individual  benefit,  and  there  is  no 
indication  whatever  of  any  undisclosed 
principal  for  whom  he  is  acting  in  the 
execution  of  the  note,  and  the  payee 
of  the  note  deals  with  him  as  the  prin- 
cipal maker  of  the  note,  under  the  be- 
lief that  the  name  signed  to  the  note 
is  his  individual  name,  the  party  who 
thus  makes  the  note  and  secures  the 
money  thereon  is  liable  on  the  note,  al- 
though he  may  have  signed  to  the  note 
a  fictitious  name  or  the  name  of  an- 
other person."  Tuggle  v.  Bank  of 
Cave  Spring  (Ga.  App.),  68  S.  E.  1070. 

40.  U.  S.— -Woodworth  v.  Spafford,  2 
McLean  168,  30  Fed.  Cas.  No.  18,020. 
Ind. — Jenks  v.  Opp,  43  Ind.  108.  Ky. 
Kinsman  v.  Dallam,  5  Mon.  382  (hold- 
ing that  the  non-joinder  of  one  of  the 
obligors  is  ground  for  a  plea  in  abate- 
ment). La. — Hyde  v.  Marcy,  22  La. 
Ann.  383.  Md— Pike  v.  Dashiells' 
Admr.,  7  Har.  &  J.  466.  Ore. — Kamm 
V.  Harker,  3  Ore.  208.  S.  C— Ambler 
V.  Hillier,  9  Kich.  L.  243. 


Must  Sue  All  Joint  Makers. — Kamm 
v.  Harker,  3   Ore.   208. 

41.  Ala.  — Willis  t;.  Neal,  39  Ala. 
464;  Miller  v.  Sneads,  Minor  27.  la. 
Swartley  v.  Oak  Leaf  Creamery  Co., 
135  Iowa  573,  113  N.  W.  496.  Ky.— 
Quisenberry  v.  Artis,  1  Duv.  30.  Mass. 
Simonds  v.  Center,  6  Mass.  18.  Minn, — 
Schultz  v.  Howard,  63  Minn.  196,  65 
N.  W.  363,  56  Am.  St.  Eep.  470. 
Miss. — Thompson  v.  Planter's  Bank,  10 
Smed.  &  M.  476.  N.  Y.— Van  Tine 
v.  Crane,  1  Wend.  524;  Lane  v.  Salter, 
4  Robt.  239.  S.  C— Karck  v.  Avinger, 
3  Hill  215.  Tenn—  Gratz  v.  Stump,  3 
Cooke  494.  Tex. — Head  v.  Cleburne, 
etc.,  Assn.  (Tex.  Civ.  App.),  25  S.  W. 
810.  Wis. — Eastman  v.  Porter,  14  Wis. 
39. 

"Joint  or  Several." — "We  are  of 
opinion  that  where,  as  here,  some  of 
the  promisors  sign  a  promissory  note 
at  the  foot  and  others  on  the  back,  it 
should  be  held  that  the  intention  was 
that,  as  between  the  two  classes  of 
promisors,  their  obligation  should  be 
joint  and  several,  and  not  joint.  It  is 
true  that  under  the  decisions  of  this 
court,  where  they  sign  their  names  un- 
ier  the  circumstances  which  existed 
in  this  case,  they  are  all  original  prom- 
isors or  makers,  whether  their  names 
are  found  at  the  foot  or  on  the  back 
of  the  note.  But  the  fact  cannot  be 
ignored  that  by  signing  their  names 
on  the  back  of  a  note,  instead  of  in  the 
usual  and  ordinary  place,  parties  must 
have  meant  to  effect  some  difference 
in  the  nature  of  their  obligation  from 
what  it  would  have  been  had  they  af- 
fixed their  signatures  at  the  foot  of 
the  note,  along  with  the  other  makers. 
We  suppose  that,  as  a  matter  of  fact, 
in  no  case  do  those  who  sign  fheir 
names  on  the  back  of  a  note  intend  to 
assume  the  obligation  of  'joint  oblig- 
ors,' strictly  so  called,  with  those  who 
sign  at  the  foot.  Their  actual  inten- 
tion is,  doubtless,  to  assume  the  obli- 
gation of  either  sureties  or  indorsers. 
In  order  to  establish  a  fixed  rule  gov- 
erning negotiable  paper,  we  have  held 
that,    although    as   between   themselves 
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3.  Domicile  of  Parties.  —  Generally  when  one  or  more  of  the  joint 
makers  of  a  note  are  non-residents  and  have  no  property  in  the  state,41 
or  are  without  the  jurisdiction  of  the  court  they  are  not  necessary 
parties.43 

4.  Failure  To  Serve  One  or  More  Defendants.  —  It  is  not  now  gen- 
erally necessary,  as  at  common  law,  to  obtain  service  upon  all  defend- 
ants, but  by  statute  in  most  states  provision  is  made  for-  taking  judg- 
ment against  those  upon  whom  service  can  be  made.44 


and  the  other  makers,  they  may  be 
mere  sureties,  yet  as  to  the  payee,  they 
must  be  conclusively  presumed  to  have 
assumed  the  obligation  of  makers.  But 
there  is  nothing  in  this  doctrine  at 
all  inconsistent  with  giving  effect  to 
the  act  of  the  parties  in  placing  their 
names  on  the  back  of  the  paper  as 
expressing  an  intent  that  their  obliga- 
tion should  be  joint  and  several,  and 
not  joint,  with  the  obligation  of  those 
who  sign  the  note  in  the  usual  place. *• 
Sehultz  v.  Howard,  63  Minn.  196,  201, 
65  N.  W.  363,  56  Am.  St.  Rep.  470. 

Elected  Remedy. — "If  it  be  in  form, 
'I  promise,'  it  was  joint  and  several, 
and  the  plaintiff  had  his  election  to 
consider  it  as  either,  and  prosecute  his 
remedy  accordingly.  He  has  done  so 
by  the  action  against  both  jointly,  on 
which  he  has  taken  judgment  with  a 
right  of  execution  against  their  joint 
property.  He  cannot  now  sever  his 
remedy  and  have  a  separate  action 
against  either."  Lane  v.  Salter,  4 
Robt.    (N.  Y.)    239,  245. 

42.  Conn. — Ainsworth  v.  Dyer,  2 
Root  202.  Ind. — Colbron  v.  Rhode,  7 
Ind.  151.  Me.— Dennett  v.  Chick,  2 
Me.  191,  11  Am.  Dec.  59  (holding  that 
a  judgment  in  another  state  against 
one  of  two  joint-promisers  without  sat- 
isfaction is  no  bar  to  an  action  in  this 
state  against  the  other  upon  the  or- 
iginal contract.  Mass. — Tappan  v.  Bru- 
en,  5  Mass.  193.  Miss. — Moore  v.  Knox, 
46  Miss.  602;  Stevenson  v.  Walton, 
10  Smed.  &  M.  262.  N.  H.— Olcott  v. 
Little,  9  N.  H.  259,  32  Am.  Dec.  357. 
Term. — Sims  v.  McNeil,  10  Humph.  500 
(holding  that  an  action  by  attachment 
against  non-residents  and  by  summons 
against  those  that  can  be  served  per- 
sonally with  process  may  be  brought 
at  the  same  time). 

No  Place  of  Abode  in  the  State. — 
"It  has  been  an  immemorial  practice, 
in  the  service  of  a  writ  sued  on  con- 
tract against  two  or  more  defendants, 
if  some  of  the  defendants  are  without 


the  jurisdiction  of  the  commonwealth, 
so  that  their  bodies  cannot  be  arrested, 
and  having  no  usual  place  of  abode 
within  the  state,  at  which  summons 
may  be  left,  to  cause  the  writ  to  be 
served  on  the  defendants  within  the 
state,  and  to  proceed  only  against  them 
for  the  breach  of  the  contract  by  all 
the  defendants.  .  .  .  From  the  fre- 
quency of  the  circumstance  of  joint 
debtors  having  been  found  to  live  in 
different  states,  this  practice  is  ex- 
ceedingly convenient;  and  no  injustice 
is  done,  because  if  judgment  had  been 
recovered  against  all  the  debtors,  the 
plaintiff  might  have  satisfied  it  out 
of  the  defendants,  against  whom  it  is 
in  fact  recovered.  This  practice  orig- 
inated from  necessity,  as  no  mode  of 
service  is  provided  by  our  laws  upon 
a  debtor  without  the  state,  who  has 
no  place  of  abode  or  property  within 
it."  Tappan  v.  Bruen,  5  Mass.  193, 
196. 

43.  Booher  v.  Worrill,  43  Ga.  587; 
Vinson    v.   Piatt,   21    Ga.    135. 

Louisiana  Code. — By  the  code  all 
parties  to  a  joint  obligation  must  be 
made  parties  to  the  suit,  when,  there- 
fore, a  suit  was  brought  on  a  joint 
promissory  note  in  New  Orleans  where 
the  note  was  made  and  one  of  the  de- 
fendants was  an  absentee  who  had 
neither  a  residence  or  property  in 
Louisiana,  it  was  held  that  he  was  a 
necessary  party,  and  that  the  only 
course  left  was  to  appoint  for  him  a 
curator  ad  hoc;  adding  "he  subjected 
himself  to  this  eventuality  by  signing 
the  agreement  on  which  the  suit  was 
brought."  Hyde  v.  Marcy,  22  La.  Ann. 
383. 

44.  TJ.  S—  Burdette  v.  Bartlett,  95 
U.  S.  637,  24  L.  ed.  534.  Ga.— Graham 
t.  Marks,  95  Ga.  38,  21  S.  E.  986  (hold- 
ing that  where  there  were  two  joint 
obligors  and  but  one  was  served  that 
it  was  necessary  that  there  should  be 
a  return  of  non  est  inventus  as  to  the 
one  not  served  and  it  was  then  neces- 
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5.  Death  of  One  Joint  Party.  —  The  executor  or  administrator  of 
a  deceased  party  to  a  note  or  bill  cannot,  in  most  jurisdictions,  be 
joined  as  a  defendant  with  the  surviving  makers,45  yet  in  some  states 
such  joinder  is  permitted.48 


sary  to  show  that  he  was  dead  or  out 
of  the  state  before  a  judgment  could 
be  taken  against  the  one  served.  Ind. 
Boots  v.  Boots,  84  Ind.  141;  Jenks  V. 
Opp,  43  Ind.  108;  Erwin  v.  Scotten, 
40  Ind.  389.  Neb.— Beeler  v.  First 
Nat.  Bank,  34  Neb.  348,  51  N.  W. 
857.  N.  Y  —  Scott  v.  Standart,  19 
Wend.  642.  Tex. — Burden  v.  Cross  & 
Co.,  33  Tex.  685,  holding  that  after 
vainly  trying  to  get  service  against  the 
principal  it  was  error  to  dismiss 
against  the  principal  and  take  judg- 
ment against  the  surety,  there  being 
no  suggestion  that  the  principal  lived 
out  of  the  state  or  was  insolvent.  Look 
v.  Henderson,  4  Tex.   303. 

Part  of  Joint  Obligors  Only  Sued. 
"As  we  have  seen,  if  the  holder  of  a 
joint  obligation  sues  only  a  part  of 
the  makers,  and  takes  judgment  against 
a  part,  the  obligation  is  merged  in  the 
judgment,  and  this  will  bar  any  sub- 
sequent action  against  the  other  joint 
makers.  But  when  the  holder  of  such 
joint  obligation  proceeds  under  sec- 
tion 41,  and  takes  judgment  against 
those  served,  and  suggests  upon  the 
record  the  return  of  'not  found'  as 
to  those  not  summoned,  he«may  proceed 
under  section  641  and  have  such  per- 
sons bound  by  the  judgment  in  the 
same  manner  as  if  they  had  been  or- 
iginally summoned.  When  such  per- 
sons are  made  bound  by  the  judgment, 
it  becomes  a  joint  judgment  against 
all  the  makers,  and  in  this  manner 
their  joint  liability  is  preserved."  Er- 
win  v.    Scotten,   40    Ind.   389,   398. 

Action  Against  Joint  Debtors. — 
Judgment  Against  One.  —  Merger.  — 
"Where  the  plaintiff  in  an  action 
brought  upon  a  joint  contract  obliga- 
tion against  the  joint  debtors  elects, 
upon  default  of  one  of  them  to  answer, 
to  enter  judgment  against  such  de- 
fendant, the  judgment  is  a  bar  to  a 
subsequent  action  against  the  others, 
the  debt  being  merged  in  the  judg- 
ment." Davison  v.  Harmon,  65  Minn. 
402,  67  N.  W.  1015. 

Contra,  Ells  v.  Bone,  71  Ga.  466. 
45.     U.     S. — Harrington    t>.    Herrick, 
64   Fed.   468,   12   C.   C.   A.   231.     Ala.— 
Murphy  v.  Bank  of  Mobile,  5  Ala.  421. 


Colo.— Mattison  V.  Childs,  5  Colo.  78. 
111.— Stevens  v.  Catlin,  152  111.  56,  37 
N.  E.  1023.  la.— Barlow  v.  Scott's 
Admr.,  12  Iowa  63;  Pecker  v.  Can- 
non, 11  Iowa  20  (holding  that  where 
one  of  the  makers  of  a  joint  and  sev- 
eral suit  dies  pending  an  action  there- 
on, his  administrator  cannot  be  sub- 
stituted and  joined  with  the  surviving 
maker  as  a  party).  Miss. — Poole  v. 
McLeod,  1  Smed.  &  M.  391.  Nev.— 
Maples  v.  Geller,  1  Nev.  233.  N.  Y. 
McVean  v.  Scott,  46  Barb.  379;  More- 
house v.  Ballou,  16  Barb.  287.  Tenn. 
Bank  of  Tennessee  V.  Skillern,  2  Sneed 
098.  Tex. — Wiley  v.  Pinson,  23  Tex. 
486,  holding  that  unless  the  claim  had 
been  presented  and  disallowed  it  was 
not  proper  to  join  the  executor  with 
the   surviving   maker. 

Reason  of  Rule. — "The  rule  is  that, 
on  a  joint  and  several  note,  bond,  or 
obligation  executed  by  more  than  two 
persons,  one  may  be  sued,  or  all,  but 
not  an  intermediate  number;  but  that, 
if  one  of  three  or  more  obligors  dies, 
then  a  joint  suit  may  be  prosecuted 
against  all  of  the  surviving  obligors  or 
promisors,  and  that  the  personal  rep- 
resentative of  the  deceased  obligor  or 
promisor  should  not  be  joined,  since 
the  same  judgment  could  not  be  ren- 
dered against  the  surviving  obligors  or 
promisors  and  the  executor  or  admin- 
istrator of  the  deceased  obligor  or 
promisor."  Stevens  v.  Catlin,  152  111. 
56,  37  N.  E.  1023. 

46.  Cal. — Bostwiek  v.  McEvoy,  62 
Cal.  496  (holding  that  such  joinder  ia 
allowable  but  that  any  judgment  re- 
covered against  the  administrator  must 
be  made  pavable  de  bonis  testatoris) ; 
Bank  of  Stockton  v.  Howland,  42  Cal. 
129.  Ind. — Redman  v.  Marvil,  73  Ind. 
593;  Kelso  v.  Wolf,  70  Ind.  105;  Mc- 
Coy v.  Payne,  68  Ind.  327.  Tex.— Fos- 
ter v.  Champlin,  29  Tex.  22;  Hender- 
son v.  Kissam,  8  Tex.  46;  Goodwin  & 
McFarland  v.  Burton  (Tex.  Civ.  App.), 
118   S.  W.  587. 

Not  Obliged  To  Join  Executor. — 
"But  the  principal  in  this  case  was 
dead  at  the  time  of  the  commencement 
of  this  suit,  and  the  plaintiff  was  not, 
under  our  law,  bound  to  join  his  rep< 


Vol.  IV 


BILLS  AND   NOTES 


241 


6.  Maker  and  Indorser  or  Guarantor.  —  By  virtue  of  statutes  in 
most  jurisdictions  the  maker  and  indorser  of  a  note  or  bill  may  be 
sued  jointly,47  but  as  to  guarantors  it  has  been  held  that  unless  they 


resentatives  as  parties  defendant,  or 
to  go  into  the  probate  court  to  enforce 
it  against  his  administrator.  Suit  was, 
under  the  circumstances,  properly  com- 
menced against  the  surety  and  indorser 
alone,  and  against  them  only  could 
judgment  be  rendered."  Foster  V. 
Champlin,  29  Tex.  22,  30. 

47.  Ark. — Taylor  v.  Coolidge  &  Co., 
17  Ark.  454.  Cal. — Loustalot  v.  Calk- 
ins, 120  Cal.  688,  58  Pac.  258.  D.  C. 
Hoffecker  v.  Moon,  21  D.  C.  263;  Key- 
ser  v.  Fendall,  5  Mackey  47.  111. — Ox- 
man  v.  Garwood,  80  111.  App.  658.  Ind. 
Overshiner  v.  Martin,  87  Ind.  189; 
Couch  v.  First  Nat.  Bank,  64  Ind.  92 
(holding  that  the  maker  and  indorser 
cannot  be  joined  in  the  same  action  un- 
less the  indorser  would  be  liable  with- 
out suit  having  been  first  brought 
against  the  maker);  Clark  v.  Carey,  63 
Ind.  105  (holding  that  in  a  joint  ac- 
tion against  maker  and  indorser  of  a 
promissory  note  an  answer  of  the  in- 
dorser that  he  was  only  an  accommoda- 
tion indorser  was  insufficient);  Nor- 
vell  v.  Hittle,  23  Ind.  346;  Peyne  v. 
Albany  City  Nat.  Bank,  3  Ind.  App. 
214,  28  N.  E.  432;  Dillon  v.  State  Bank, 
6  Blackf.  5.  la. — Darling  v.  Blazek, 
142  Iowa  355,  120  N.  W.  961;  Stout 
V.  Noteman.  30  Iowa  414.  Ky.  — 
Bank  of  Tennessee  v.  Smith,  9  B.  Mon. 
609;  Tilford  v.  Bank  of  Kentucky,  2 
Dana  114;  Pendleton  v.  Bank  of  Ken- 
tucky, 2  J.  J.  Marsh.  148  (holding  that 
a  statute  authorizing  a  joint  action 
against  the  drawer  and  indorser,  being 
in  derrogation  of  the  common  law 
must  be  strictly  construed);  Noble  v. 
Kentucky  Bank,  3  A.  K.  Marsh  262; 
Crisson  V.  Williamson,  1  A.  K.  Marsh 
454  (holding  that  the  statute  giving  a 
joint  action  against  the  drawer  and 
indorser  does  not  apply  to  bills  drawn 
by  person  residing  in  one  state  upon 
others  residing  in  another  state).  La. 
Peretz  v.  Peretz,  1  Mart.  (O.  S.)  219. 
Mich. — Green  f.  Burrows,  47  Mich.  70, 
10  N.  W.  Ill;  Maynard  V.  Penniman. 
10  Mich.  153.  Miss. — Agricultural 
Bank  v.  Harris,  2  Smed.  &  M.  463  (it 
has  been  held  that  under  the  statute 
providing  that  all  the  parties  to  a  note, 
living  and  resident  in  the  state  should 
be    sued    jointly,    in    a    single    action, 


where  the  holder  of  an  indorsed  note 
sued  the  maker  separately  and  obtained 
judgment  against  him,  and  afterward 
sued  the  indorsers  jointly,  such  action 
could  not  be  sustained);  Wills  v.  Pat- 
terson, 7  How.  32.  Mo. — Holland  v. 
Hunton,  15  Mo.  475;  Taney  County 
Bank  v.  Bray,  141  Mo.  App.  692,  125 
S.  W.  235;  Hill  v.  Coombs,  93  Mo.  App. 
264;  Deshon  v.  Leffler,  7  Mo.  App. 
595.  Neb. — Palmer  v.  McFarlane,  73 
Neb.  178,  102  N.  W.  256.  N.  J.— Craft 
v.  Smith,  35  N.  J.  L.  302,  holding  that 
the  statute  permitting  such  joinder  did 
not  apply  to  justice  courts.  N.  Y. — 
Churchill  V.  Trapp,  3  Abb.  Pr.  306; 
Fleischman  v.  Stern,  24  Hun  265.  Ohio. 
Kourtzman  v.  Weirick,  26  Ohio  St.  330; 
Buckingham  v.  McCracken,  2  Ohio  St. 
2S7.  Tenn. — Holland  v.  Harris,  2  Sneed 
68;  Planters'  Bank  v.  Tappan,  2 
Humph.  96.  Tex. — Tooke  v.  Taylor,  31 
Tex.  1;  Thompson  v.  Payne,  21  Tex. 
621.  Va. — Hays  v.  Bank  of  Virginia,  9 
Gratt.  127.  Wash. —  Gilmore  v.  Box 
Factory,  20  Wash.  703,  56  Pac.  934; 
Shuey  v.  Adair,  18  Wash.  138,  51  Pac. 
388,  63  Am.  St.  Rep.  879,  39  L.  E.  A. 
473;  Main  v.  Johnson,  7  Wash.  321, 
35  Pac.  67.  W.  Va.— Willis  v.  Willis, 
42  W.  Va.  522,  26  S.  E.  515. 

Lacking  Statutory  Provision. — While 
the  payee  of  a  negotiable  note  may  sue 
both  the  maker  and  the  indorser  sim- 
ultaneously in  separate  action,  yet, 
without  statutory  provision  to  that  ef- 
fect, there  is  no  authority  for  suing 
jointly.  Scarborough  v.  City  Nat.  Bank, 
157  Ala.  577,  48  So.  62,  131  Am.  St. 
Rep.   71. 

To  the  Same  Effect. — Ala. — Scarbor- 
ough v.  City  Nat.  Bank,  157  Ala.  577, 
48  So.  62,  131  Am.  St.  Rep.  71.  Del.— 
Register  v.  Casperson,  3  Harr.  289.  Ga. 
Beckwith  v.  Carlton  &  Co.,  14  Ga.  691. 
Md—  Halley  v.  Jackson,  48  Mi.  254. 
Pa.— Fawcett  v.  Fell,  77  Pa.  308. 

Liability  of  Maker  and  Endorser 
Distinct. — "It  is  obvious  that  the  lia- 
bility of  the  maker  of  a  promissory  note 
is  quite  different  and  distinct  from  the 
liability  of  an  indorser,  who  is  also 
named  as  payee.  The  liability  of  the 
maker  is  absolute  and  primary.  That 
of  such  an  endorser  is  contingent  and 
conditional.     The  payee  of   a  note  in- 
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are  expressly  mentioned  by  the  statute,  action  will  not  lie  against  the 
maker  and  guarantor;48  but  in  some  jurisdictions  it  has  been  held 
under  other  statutes  that  although  the  guarantor  is  not  expressly 
mentioned,  that  he  may  be  sued  jointly  with  the  maker.40 

7.  Note  Transferred  by  Delivery.  —  Where  an  action  is  brought  by 
the  transferee  of  a  note  which  has  been  assigned  by  delivery  and  not 
by  endorsement,  the  assignor  must  be  made  a  party.60 

8.  Indorsers.  —  The  liability  of  indorsers  being  several  and  not 
joint  they  cannot  be  joined  as  defendants  in  a  suit  upon  a  note,51  ex- 


curs  no  liability  on  it  until  he  be- 
comes an  indorser.  Up  to  the  moment 
that  he  indorses  the  note,  no  one  is 
liable  on  it  but  the  maker;  though, 
when  the  payee  does  endorse  it,  he  en- 
ters into  a  contract  separate  and  dis- 
tinct from  that  of  the  maker.  The  two 
contracts  or  undertakings  are  so  dis- 
tinct that  both  the  maker  and  the  in- 
dorser, who  is  also  the  payee,  cannot 
be  joined  in  one  action  on  the  note." 
Harvard  Pub.  Co.  v.  Benjamin,  84  Md. 
333,  339,  35  Atl.  930,  57  Am.  St.  Eep. 
402. 

48.  111. — Columbian  Lumb.  Co.  V. 
Langley,  51  111.  App.  100.  Ind  —  Cole 
v.  Merchant's  Bank,  60  Ind.  350.  Mo. 
Graham  V.  Ringo,  67  Mo.  324.  But  see 
Taney  County  Bank  v.  Bray,  141  Mo. 
App.  692,  125  S.  W.  235.  Neb.— Palmer 
v.  McFarlane,  73  Neb.  178,  102  N.  W. 
256;  Mowery  v.  Mast,  9  Neb.  445,  4 
N.  W.  69.  N.  T. — De  Ridder  V.  Scher- 
merhorn,  10  Barb.  638;  Allen  V.  Fos- 
gate,  11  How.  Pr.  218;  Barton  v.  Speis, 
5  Hun  60.  Wis. — Stewart  v.  Glenn,  5 
Wis.  14,  holding  that  the  statute  al- 
lowing the  maker,  drawer,  indorser  or 
acceptor  of  a  bill  of  exchange  or  prom- 
issory note  to  be  joined  in  one  suit 
does  not   apply  to  guarantors. 

Guarantors  Not  Mentioned.  — ' '  The 
act  of  1832  gave  the  holder  of  a  prom- 
issory note  or  bill  of  exchange,  the 
right  to  unite  the  maker,  indorser, 
drawer,  and  acceptor  in  one  action. 
But  this  statute  did  not  reach  the  case 
of  a  guarantor,  under  the  decisions 
which  hold  that  the  contract  of  guar- 
anty is  distinct  from  the  contract  of 
the  maker  of  a  promisorry  note."  Al- 
len v.  Posgate,  11  How.  Pr.  (N.  Y.) 
218. 

49.  la. — Darling  v.  Blazek,  142  Iowa 
355,  120  N.  W.  961;  Tucker  V.  Shiner, 
24  Iowa  334;  Mix  v.  Fairchild,  12  Iowa 
351;  Marvin  v.  Adamson,  11  Iowa  371. 
Kan. — Whittenhall  v.  Korber,  12  Kan. 
618;    Hendrix    v.    Fuller,    7    Kan.    331. 


Mich.— Phelps  v.  Church,  65  Mich.  231, 
32  N.  W.  30.  Minn.  —  Hammel  v. 
Beardsley,  31  Minn.  314,  17  N.  W. 
858.  Mo. — Taney  County  Bank  v. 
Bray,  141  Mo.  App.  692,  125  S.  W.  235; 
Hill  v.  Coombs,  93  Mo.  App.  264;  Mad- 
dox  v.  Duncan,  62  Mo.  App.  474.  Tex. 
Tooke  v.  Taylor,  31  Tex.  1.  Utah. 
Gagan  v.  Stevens,  4  Utah  348,  3  Pae. 
706. 

Purpose  of  the  Code. — "The  words 
indorsers  and  sureties  in  this  section, 
do  not  limit  the  rule  intended  to  be 
established  by  this  section;  they  serve 
to  explain  but  do  not  restrain  its  ap- 
plication in  the  least.  If  an  indorser 
is  liable  on  the  same  instrument  with 
the  maker,  so  a  fortiori  is  a  guarantor 
of  a  note  overdue  for  his  undertaking 
in  the  nature  of  a  surety.  The  policy 
of  the  code  was  to  prevent  a  multi- 
plicity of  suits  by  uniting  in  the  same 
action  all  who  are  liable  in  any  way 
for  the  same  claim,  and  the  court  in 
passing  upon  the  ultimate  rights  of  the 
parties  will  give  judgment  accordingly. 
Section  1815.  There  is  no  principle  of 
reason  or  policy  which  requires  two 
separate,  simultaneous  suits  against  the 
parties  where  one  would  effect  the  same 
object,  and  certainly  whatever  reason 
can  be  given  for  the  application  of  this 
rule  to  makers  and  indorsers,  the  same 
will  apply  with  equal  force  to  a  maker 
and  guarantor."  Marvin  v.  Adamson, 
11  Iowa  371. 

50.  Reed  V.  Finton,  63  Ind.  288; 
Bray  v.  Black,  57  Ind.  417  (holding 
that  the  personal  representative  of  the 
deceased  payee  of  an  unindorsed  note 
should  be  made  a  party  defendant  to 
a  suit  on  such  note) ;  Clough  v.  Thomas, 
53  Ind.  24;  Strong  v.  Downing,  34  Ind. 
300;  Barcus  v.  Evans,  14  Ind.  381. 

51.  HI. — Givens  v.  Merchant's  Nat. 
Bank,  85  111.  442;  Brown  v.  Knower,  2 
111.  469.  Ind.— Ewing  v.  Sills,  1  Ind. 
125,  holding  that  in  an  action  on  a 
non-negotiable  note  the  immediate  and 
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cept  by  virtue  of  statute,  in  which  case  both  immediate  and  remote  in- 
dorsers  may  be  joined  in  the  same  action.62 

9.  Indorser  and  Guarantor.  —  The  liability  of  an  indorser  and  of  a 
guarantor  is  several  and  upon  separate  contracts,  and  a  joint  action 
will  not  lie  against  them.03 


remote  indorsers  cannot  be  joined  as 
defendants.  N.  Y. — Barker  V.  Cassidy, 
16  Barb.  177,  holding  that  a  joint  ac- 
tion by  a  subsequent  indorser,  against 
prior  indorser  for  money  paid  by  plaint- 
iff for  the  use  of  the  defendants,  can- 
not be  maintained.  N.  C. — Hubbard  v. 
Williamson,  26  N.  C.  266.  Pa.— Wolf 
v.  Hostetter,  182  Pa.  292,  37  Atl.  988. 
Tex. — Rhine  V.  Hart,  27  Tex.  94,  over- 
ruled by  Jones  v.  Bitter,  32  Tex.  717. 
W.  Va.— Willis  v.  Willis,  42  W.  Va. 
522,  26  S.  E.   515. 

Absence  of  Statutory  Authority. — 
"In  the  absence  of  statutory  authority 
such  as  exists  in  several  of  our  sister 
states  (2  Pars.  Notes  &  Bills,  457,  note), 
permitting  the  holder  of  negotiable  pa- 
per to  join  in  one  action  all  parties 
thereon  prior  to  himself,  etc.,  it  is  very 
clear  that  in  this  state  a  joint  action 
against  two  or  more  separate  indorsers 
cannot  be  maintained.  .  .  .  Where 
several  persons  in  succession  indorse  a 
negotiable  note,  the  act  of  each,  re- 
spectively, imports  a  several  and  suc- 
cessive, and  not  a  joint,  obligation, 
whether  done  for  accommodation  or  for 
value,  unless  there  be  an  agreement 
aliunde  different  from  that  evidenced 
by  the  indorsements."  Wolf  v.  Hos- 
tetter, 182  Pa.  292,  37  Atl.  988. 

Joint  Indorsers. — Suit  on  promissory 
note  payable  to  the  order  of  M.  V. 
Hopkins  bearing  the  following  indorse- 
ments. "M.  V.  Hopkins,  J.  M.  Hop- 
kins. Waiving  demand  and  notice.  M. 
V.  Hopkins,  J.  M.  Hopkins."  "De- 
fendants moved  that  J.  M.  Hopkins  be 
discharged  on  the  ground  that  succes- 
sive indorsers  cannot  be  joined  as  de- 
fendants." But  the  court  said:  "It 
does  not  appear  whether  the  defendants 
are  not  jointly  liable  to  Benton,  the 
indorsee.  If  they  are,  there  is  no 
question  that  the  action  can  be  main- 
tained." Benton  v.  Hopkins,  68  N. 
H.  606,  44  Atl.  391. 

Filling  Blaafe  .Endorsements.  — 
"Where  there  is  a  first  and  second  in- 
dorser in  blank,  the  holder  of  the  bill 
cannot  support  an  action  against  them 
jointly,   without   filling   up   the  indorse- 


ment of  the  first  indorser,  bo  as  to 
show  an  authority  in  the  second  in- 
dorser to  give  a  title  to  the  plaintiff  as 
holder.  The  indorsement  may  be  filled 
up,  as  a  matter  of  course,  on  the  trial; 
but,  if  not  done,  the  plaintiff  must  be 
non-suited."  Hubbard  v.  Williamson, 
26  N.  C.  266. 

Non-Negotiable  Note. — "The  note, 
an  assignment  of  which  constitutes  the 
foundation  of  the  plaintiff's  right  to 
recover,  appears  not  to  have  been  ne- 
gotiable, as  by  the  law  merchant,  un- 
der our  statute,  s.  17,  p.  577,  E.  S., 
and,  therefore,  was  not  within  s.  157, 
p.  697,  of  the  same  statutes,  permit- 
ting a  joint  suit  against  all  the  parties 
liable  on  it.  This  being  the  case,  the 
assignee  could  not,  at  law,  sue  a  re- 
mote indorser.  McCarty  v.  Rhea,  1 
Blackf.  55;  Dorsey  v.  Hadlock,  7  id. 
113.  This  Buit  is  against  the  imme- 
diate and  remote  indorsers  jointly.  It 
is  a  misjoinder,  fatal  at  any  stage  of 
the  suit."    Ewing  v.  Sills,  1  Ind.  125. 

52,  Ala. — Givens  v.  Western  Bank, 
2  Ala.  397.  Ind. — Marshall  v.  Pyeatt, 
13  Ind.  255;  State  v.  Hughes,  19  Ind. 
App.  266,  49  N.  E.  393;  Payne  v.  Al- 
bany City  Nat.  Bank,  3  Ind.  App.  214, 
28  N.  E.  432.  N.  Y.— Bradford  v. 
Corey,  4  How.  Pr.  161.  N.  C— Hub- 
bard V.  Williamson,  26  N.  C.  266,  but 
holding  that  if  the  indorsements  are 
in  blank  they  must  be  filled  out  to  con- 
nect each  indorser — which  may  be 
done  as,  of  course,  at  the  trial.  R.  I. 
Providence  County  Sav.  Bank  v.  Vad- 
nias,  25  R.  I.  295,  55  Atl.  754.  Tex. 
Brooks  v.  Breeding,  32  Tex.  752;  Jones 
v.  Ritter,  32  Tex.  717. 

53.  Killian  v.  Ashley,  24  Ark.  511, 
91   Am.  Dec.  519. 

Contra. — It  would  seem  otherwise  in 
Iowa  where  the  court  said  in  Darling 
v.  Blazek,  142  Iowa  355,  120  N.  W„ 
961:  "It  has  long  been  the  rule  in; 
this  state  that  all  parties  liable  upon, 
the  same  negotiable  instrument,  wheth- 
er as  makers,  indorsers,  or  guarantors, 
may  be  joined  in  an  action  wherever 
jurisdiction  of  the  parties  is  properly 
acquired." 
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V.  DECLARATION  OR  COMPLAINT.  —  A.  Form  and  Requi- 
sites. —  1.  In  General.  —  A  bill  or  note  may  be  declared  upon  ac- 
cording to  its  legal  effect,"  or  a  copy  of  the  note  should  be  set  out  in 
haec  verba;5'0  but  in  many  states  short  forms  of  complaints  have  been 


54.  U.  S.  — Turner  v.  White,  4 
Cranch  C.  C.  435,  24  Fed.  Cas.  No.  14,- 
264;  Spaulding  v.  Evans,  2  McLean  139, 
22  Fed.  Cas.  No.  13,216.  Ark.— Mat- 
lock v.  Purefoy,  18  Ark.  492.  CaL— 
Pilster  17.  Highton,  31  Pac.  580;  Ward 
v.  Clay,  82  Cal.  502,  23  Pac.  50,  227. 
Colo. — Rhodes  v.  Hutchins,  10  Colo. 
258.  Del— Pyle  v.  Gallaher,  6  Penne. 
407,  67  Atl.  197,  75  Atl.  373.  111.— Ar- 
cher v.  Claflin,  31  111.  302;  Owen  v. 
Barnum,  7  111.  461.  Ind. — Anthony  v. 
Schick,  68  Ind.  213.  la. — Jackson  v. 
Manning,  2  Green  585.  Kan. — Sattig  V. 
Small,  1  Kan.  170.  Ky—  Huffaker  v. 
Monticello  Nat.  Bank,  12  Bush.  287. 
Mass. — Moore  v.  Boyle,  10  Allen  556. 
Md. — Hammond  v.  American  Exp.  Co., 
107  Md.  295,  68  Atl.  496.  Mo.— Lind- 
say v.  Parsons,  34  Mo.  422;  Jaccard  V. 
Anderson,  32  Mo.  188.  Miss.— Black- 
well  v.  Reid,  41  Miss.  102.  N.  Y.— La- 
fayette Trust  Co.  V.  Lacher,  124  N. 
Y.  Supp.  401.  Pa. — Morgan  v.  Far- 
mer's Bank,  3  Pen.  &  W.  391.  S.  C. 
McMahan  v.  Murphy,  1  Bailey  535. 
Tex. — Milmo  Nat.  Bank  v.  Cobbs  (Tex. 
Civ.  App.),  115  S.  W.  345;  McAnally 
V.  Vickry  (Tex.  Civ.  App.),  79  S.  W. 
857;  Matthews  v.  Boykin  (Tex.  Civ. 
App.),  40  S.  W.  '845;  Hamilton  v. 
Black,  Dall.  586.  Va  —  Henderson  v. 
Stringer,  6  Gratt.  130.  W.  Va.— Acme 
Food  Co.  v.  Older,  64  W.  Va.  255,  61 
S.  E.  235,  17  L.  R'.  A.  (N.  S.)  807; 
Quesenberry  v.  Wood,  64  W.  Va.  5,  60 
S.  E.   881. 

Promise  To  Pay. — "The  declaration 
fails  to  sufficiently  allege  a  promise  to 
pay  the  note  on  the  part  of  the  defend- 
ants J.  D.  Campbell  and  J.  A.  Walker, 
M.  D.,  but  it  simply  avers  'that  at  the 
time  the  said  note  was  delivered  by 
the  said  I.  T.  Wood  to  M.  D.  Walker, 
that  the  same  was  indorsed  on  the 
back  thereof,  "J.  D.  Campbell"  and 
"J.  A.  Walker,  M.  D."  '  This  will  be 
taken  as  simply  descriptive  of  the 
note,  and  not  an  allegation  to  charge 
those  defendants  whose  names  ap- 
peared on  the  back  of  the  note  by  ir- 
regular indorsement  as  original  prom- 
isors, as  it  merely  mentions  the  fact 
that  these  names  appeared  on  the  back 
of    the    note.      There    is    nothing,    how- 


ever, alleged  which  would  charge  said 
defendants  Campbell  and  Walker  with 
a  promise  to  pay.  It  is  not  charged 
that  the  names  found  there  were  the 
signatures  of  the  parties,  nor  that  they 
signed  their  names  thereon,  whereby 
they  promised  to  pay  or  become  lia- 
ble for  the  sum  mentioned  in  the  note. 
It  is  material  that  a  promise  be  af- 
firmatively alleged."  Quesenberry  v. 
Wood,  64  W.  Va.  5,  60  S.  E.  881. 
Illinois  Form. — 

(Caption.) 

"For  that,  whereas,  the  defendants, 
at  the  county  of  St.  Clair  aforesaid,  on 
the  1st  day  of  January,  A.  D.  1870, 
by  the  names  and  styles  of  W.  R.  Tip- 
ton, L.  M.  Tipton,  S.  P.  Tipton  and  J. 
R.  Padfield,  made  their  promissory  note, 
in  writing,  and  delivered  the  same  to 
the  plaintiff,  and  thereby  jointly  and 
severally  promised  to  pay  to  the  plaint- 
iff, or  order,  the  sum  of  $224.24,  for 
value  received,  with  interest  at  the 
rate  of  10  per  cent,  per  annum,  in 
twelve  months  after  the  date  thereof, 
which  period  has  now  elapsed;  and 
the  defendants  then  and  there,  in  con- 
sideration of  the  premises,  promised  to 
pay  the  amount  of  said  note  to  the 
plaintiff,  according  to  the  tenor  and 
effect  thereof;  yet  the  defendants  have 
disregarded  their  promises,  and  have 
not  paid  said  note,  nor  any  part  there- 
of; but  the  same  remains  wholly  un- 
paid." Tipton  v.  Utley,  59  111.  25, 
demand  for  judgment. 

55.  Ala.  —  Adams  v.  McMillan,  8 
Port.  445.  Ark. — Yeates  V.  Heard,  2 
Ark.  459.  Cal.— Ward  V.  Clay,  82  CaL 
502,  23  Pac.  50,  227.  Ga.— Griffin  v. 
Lawton,  54  Ga.  104.  111. — Lee  v.  Men- 
del, 40  111.  359;  Boyle  v.  Carter,  24 
111.  49.  Ind.— Dunkle  v.  Nichols,  101 
Ind.  473;  Casper  V.  Kitt,  71  Ind.  24; 
Reed  v.  Broodbelt,  68  Ind.  91.  la.— 
Carothers  v.  Green,  1  Morris  429.  Kan. 
Budd  v.  Kramer,  14  Kan.  101.  La.— 
Gray  v.  Commercial  Bank,  1  Rob.  533. 
Mich.— Bliss  V.  Paine,  11  Mich.  92. 
Minn.— Elliot  v.  Roche,  64  Minn.  482, 
67  N.  W.  539.  Neb.— Dodds  v.  Me- 
Cormick  Harv.  Mach.  Co.,  62  Neb.  759, 
87  N.  W.  911;  Hartzell  v.  McClurg,  54 
Neb.  313,  74  N.  W.  626.     N.  Y.— Hen. 
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enacted  (examples  given  below)  which  have  dispensed  with  either.56 
2.  Setting  Out  Instruments  and  Exhibits.  —  Where  a  note  is  not 
declared  upon  according  to  its  legal  effect,  the  original  note  or  a  copy 
thereof,  with  indorsement  if  any,  must  be  filed  as  a  part  of  the  com- 
plaint;67 the  copy  of  the  instrument  may  be  set  out  in  the  body  of  the 


dricks  v.  Wolff,  49  Hun  606,  1  N.  Y. 
Supp.  607;  Greenbury  v.  Wilkin,  9  Abb. 
Pr.  206n;  Lafayette  Trust  Co.  v.  Lach- 
er,  124  N.  Y.  Supp.  401;  Didato  v. 
Coniglio,  100  N.  Y.  Supp.  465;  Chap- 
pell  v.  Bissell,  10  How.  Pr.  274.  Ohio. 
Sargent  v.  E.  E.  Co.,  32  Ohio  St.  449; 
Ohio  Life  Ins.  &  Trust  Co.  V.  Goodin, 
1  Hardy  31.  Okla.— First  Nat.  Bank 
v.  Jones,  2  Okla.  353,  37  Pac.  824.  S.  C. 
Merchants'  and  Planters'  Bank  v. 
Blacksburg  S.  &  K.  Mill,  71  S.  C. 
525,  51  S.  E.  274;  Watson  v.  Barr,  37 
S.  C.  463,  16  S.  E.  188.  S.  D.— Scott 
V.  Esterbrooks,  6  S.  D.  253,  60  N.  W. 
850.  Tex. — Frazier  v.  Eoberfson,  39 
Tex.  513;  Gilder  v.  Mclntyre,  29  Tex. 
89;  Bledsoe  v.  Wills,  22  Tex.  650.  Wis. 
Peck  v.  Cheney,  4  Wis.  249;  Cooper  v. 
Blood,   2   Wis.   62. 

How  the  Note  Should  Be  Set  Out: 
"This  is  an  instrument  in  writing,  up- 
on which  the  suit  is  founded  and  the 
defendant  below  is  not  allowed  to  dis- 
pute its  existence,  except  by  a  plea, 
under  oath.  It  should  be  set  out  by 
its  tenor,  or  in  haec  verba,  or  made 
part  of  the  petition,  and  not  by  a  loose 
general  conversational  description,  so 
that  the  court,  as  well  as  the  opposite 
party,  should  be  able  to  know  exactly 
its  character.  And  though  this  mode 
of  pleading  may  be  tolerated  upon  gen- 
eral exception,  when  a  special  excep- 
tion is  taken  to  it,  and  the  defect 
pointed  out  and  complained  of,  the 
court  should  discourage  it,  by  enforc- 
ing the  correct  rule  upon  the  subject. 
We  think  this  special  exception  should 
have  been  sustained."  Bledsoe  v. 
Wills,  22  Tex.  650. 

California  Form. — (Caption.) — ' '  That 
it  the  time  and  place  therein  mentioned 
defendant  executed  to  plaintiff  a 
promissory  note  in  writing,  of  which 
the  following  is  a  copy,  setting  out  the 
note  in  haec  verba,  and  then  avers: 
'That  the  said  note  has  not  been  paid, 
nor  any  part  thereof,  except  the  in- 
terest up  to  March  1st,  1867,  and  that 
the  entire  principal  sum  of  said  note, 
together  with  interest  from  March  1st, 
1867,  was  then  due  from  defendant  to 
plaintiff.'"  demand  for  judgment. 
Hook  v.  White,  36  Cal.  299. 


56.  Ala. — Beggs  v.  Arnotte,  80  Ala. 
179;  Letondal  v.  Huguenin,  26  Ala. 
552.    Ga  —  Hardee  v.  Lovett,  83  Ga.  203, 

9  S.  E.  680;  Jennings  v.  Wright,  54  Ga. 
537.  Ind.  —  Firestone  v.  Daniels,  71 
Ind.  570.  Pa.— Epler  v.  Funk,  8  Pa. 
468.  S.  C. — Hilburn  v.  Paysinger,  1 
Bailey  97;  Wilthaus  v.  Ludecus,  5  Eich. 
L.  326.  T'enn  —  Nichol  v.  Mcbane,  1 
Yerg.  201.  Va  —  Security  L.  &  T.  Co. 
v.  Fields,  110  Va.  827,  67  S.  E.  342. 

Alabama  Form. — In  Letondal  v.  Hu- 
guenin, 26  Ala.  552,  the  court  held  the 
following  complaint  good  (omitting  the 
formal  heading  and  ending).  "The 
plaintiff  claims  of  the  defendant  twen- 
ty-one dollars,  due  by  promissory  note 
made  by  him  November  24,  1853,  at 
sixty  days;  also,  the  sum  of  one  hun- 
dred and  twenty-five  dollars,  due  by 
promissory  note  made  by  him  Novem- 
ber 24,  1853,  at  ninety  days,  with  in- 
terest thereon;  both  of  which  said 
promissory  notes  are  now  due."  As 
being   in   accordance   with   the   statute. 

Massachusetts. — In    Moore    v.    Eoyce, 

10  Allen  (Mass.)  556,  the  following 
form  was  held  good:  (Caption.)  "And 
the  plaintiff  says  the  defendant  made 
a  promissory  note,  a  copy  of  which, 
with  an  indorsement  thereon,  is  hereto 
annexed,  payable  to  the  plaintiff,  and 
the  defendant  owes  said  plaintiff  the 
balance  due  on  said  note  and  inter- 
est thereon."  Prayer  for  judgment  and 
copy  of  note  annexed. 

57.  Ga. — Griffin  v.  Lawton,  54  Ga. 
104,  holding  that  a  draft  accepted  and 
paid  by  accommodation  acceptors  may 
be  set  out  by  way  of  inducement  to 
the  action  brought  by  them  against 
the  drawer,  and  with  proper  averments 
the  suit  can  be  maintained.  Ind. — 
Stafford  v.  Davidson,  47  Ind.  319;  Say- 
res  v.  Linkhart,  25  Ind.  145.  Ky. — 
Totten  v.  Cooke,  2  Met.  275,  holding 
that  when  the  note  was  filed  with  the 
petition  on  averment,  that  the  defend- 
ant   was    indebted    to    in    a 

certain  sum  as  "Due  by  note  filed 
herewith,"  was  sufficient  to  make  the 
note  part  of  the  petition.  Miss. — Black- 
well  v.  Eeid,  41  Miss.  102,  holding  that 
a  note  must  be  set  out  by  proper  aver- 
ment  in   the   declaration   and   that  the 
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complaint,"  or  may  be  filed  and  identified  by  reference  and  made  an 
exhibit59 

B.  Joinder  of  Causes  and  Counts.  —  Certain  other  causes  of  ac- 
tion may  be  joined  in  the  same  declaration  with  bills  or  notes  when 
the  causes  of  action  are  in  favor  of  the  same  person  and  are  against 


filing  a  copy  does  not  make  it  a  part 
of   the   declaration   and   that   it   cannot 
be  referred   to  in   aid  of  the  pleading. 
Mo. — Missouri  Pac.  R.  Co.  V.  Atkinson, 
17   Mo.   App.   484;    Cummings   V.   Kohn, 
12   Mo.   App.   585    (holding   that   where 
the    execution    of   the   note    sued    upon 
is    admitted,    it    is    immaterial    that    it 
was  not  filed  with  the  petition).     Okla. 
First  Nat.  Bank  v.  Jones,  2  Okla.  353, 
37  Pac.  824,  wherein  the  instrument  is 
held   to   be   part   of  the   complaint   and 
the    failure    to    file    the    original    or    a 
copy  with  the  complaint  makes  it  bad 
on  demurrer.     Tex. — Morrison  v.  Keese, 
25   Tex.   Supp.   154,  holding   that   when 
the  notes  sued  upon  are  made  part   of 
the  petition  they  control  its  averments. 
58.     Ark. — Yeates    v.  Heard,   2    Ark. 
459.     Ga. — Turner  v.  Thompson,  23  Ga. 
49.     Kan. — Budd   v.    Kramer,    14    Kan. 
101,  holding  that  where  a  copy  of  the 
note    is    set    out    in    the    petition    the 
omission   to   attach  a   copy  is   not   such 
error  as  will  authorize  a  reversal  of  the 
judgment.      Ky. — Thompson    v.   Thomp- 
son, 4  B.  Mon.  502,  holding  that  the  act 
authorizing    suit    by    petition    requires 
only   the   substance   of   the   note   to   be 
set   out   and  the  omission   of   the  name 
of    a    subscribing   witness    and   the    ab- 
breviation   "Sec'y."    to    the    name    of 
one  of  the  obligors  is  immaterial.   Miss. 
Blackwell  v.   Keid,   41   Miss.   102;   Har- 
din v.  Pelan,  41  Miss.  112,  holding  the 
note    should    be    set    out    by    averment 
"a  copy  of  the  note  is  not  pleading." 
Neb. — Barnes  v.   Van   Keuren,   31   Neb. 
165     47    N.    W.   848;    Gage   V.    Roberts, 
12   Neb.   276,   11   N.   W.   306.     N.   Y.— 
Keteltas   V.    Myers,    19   N.   Y.    231.      S. 
C —Watson  v.  Barr,  37  S.  C.  463,  hold- 
ing that  setting  out  a  copy  in  the  pe- 
tition   sufficed    under    the    statute    per- 
mitting  the    giving    of    a    copy   of    the 
instrument  to  the  adverse  party.     Tex. 
Morrison  v.  Keese,   25  Tex.   Supp.   154. 
Wis. — Cooper  v.  Blood,  2  Wis.  62,  hold- 
ing the  copy  of  a  note  filed  with  a  dec- 
laration on  the  money  counts  pursuant 
to    statute   must   be   taken   as   part    of 
the    declaration. 

69.     Ark.— Hall  v.  Bonville,  36  Ark. 
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491.     111.— Lee   V.   Mendel,   40   111.   359. 
Ind. — Swatts   V.    Bowen,    141    lnd.    322, 
40  N.  E.  1057   (holding  that  an  allega- 
tion  that   the   note   is   lost   is   sufficient 
excuse    for    not    filing    a    copy    of    the 
note) ;    Cunningham    v.    Hoff,    118    Ind. 
263,  20  N.  E.  756;  Stafford  v.  Davidson, 
47   Ind.  319;   Gish  V.  Gish,  7  Ind.  App. 
104,  34  N.  E.  305  holding  the  copy  must 
be  filed  and  must  be  identified  by  ref- 
erence and  making  it  an  exhibit,  filing 
a   copy   without   reference   is   not   suffi- 
cient),      la. — Peterson     v.     Allen,     12 
Iowa    366.      Mich. — Bliss    v.    Paine,    11 
Mich.   92.     Minn. — Elliot   v.   Roche,   64 
Minn.   482,   67   N.   W.  539.     Mo.— Cum- 
mings v.  Kohn,  12  Mo.  App.  585.     Neb. 
Barnes    v.    Van    Keuren,    31    Neb.    165, 
47  N.  W.  848;  Gage  v.  Roberts,  12  Neb. 
276,  11  N.  W.  306  (holding  that  an  ob- 
jection  on   the   ground   that   a   copy   of 
the   note  is  set  out  in  the  petition  in- 
stead  of  being  filed  with  it,  is  insuffi- 
cient).     Ohio. — Ives    v.    Strickland,    6 
Ohio  Dec.   (Reprint),  810   (holding  that 
when    in    a    suit    upon    a    note    setting 
forth   a  copy  of  the   note   on  the  back 
of    the    petitition    without    designating 
it    by    letters,    and    figures,    is    suffici- 
ent);  Stewart  V.  Big  Sund  Iron  Co.,  2 
Ohio    Dec.    150,    1    West    Law    Monthly 
5S3    (holding    that    as    the    statute    re- 
quired a  copy  of  the  note  to  be  filed  on 
setting  it   out  in  the  petition  will   not 
release    from    that    necessity).      Tex. — 
Frazier  v.  Robertson,  39  Tex.  513;   De- 
wees  V.  Lockhart,  1   Tex.  535    (holding 
where  the  note  was  declared  upon  ac- 
cording   to    its    legal    effect    and    was 
copied  on  the  back  of  the  declaration, 
it  was  sufficient).     Wis. — Peck  v.  Chen- 
ey, 4  Wis.  249. 

In  the  following  cases  it  has  been 
held  that  a  copy  of  a  note  filed  with 
the  declaration,  or  attached  to  it  as 
an  exhibit,  is  not  thereby  made  a  part 
of  the  declaration.  Harlow  v.  Boswell, 
15  111.  56;  Bogardus  v.  Trial,  2  111.  63; 
Phillips  v.  Evans,  64  Mo.  17;  Chambers 
v.  Carthal,  35  Mo.  374.  And  in  Dillard 
v.  Noel,  2  Ark.  449,  it  was  held  that 
credits  endorsed  on  a  note  filed  as  an 
exhibit  are  not  a  part  of  the  note  or 
petition  and  require  no  notice. 


BILLS  AND  NOTES 


247 


the  same  person  ;60  and  in  most  of  the  jurisdictions  several  notes  made 
by  the  same  person  may  be  declared  upon  in  the  same  count;01  but  in 
others  while  they  may  be  joined  in  the  same  action  they  must  each 
be  made  in  separate  counts.62 


60.  Del. — Bank  v.  Houston,  1  Harr. 
225,  holding  that  where  there  was  a 
collateral  agreement  to  be  bound  as 
indorser,  it  did  not  make  the  party  an 
indorser.  The  liability  was  on  their 
agreement,  but  a  count  upon  it  may 
be  joined  in  an  action  on  the  note.  Ind. 
Pate  v.  First  Nat.  Bank,  63  lnd.  254. 
la. — Thorpe  v.  Dickey,  51  Iowa  676,  2 
N.  W.  581,  holding  that  a  cause  of  ac- 
tion upon  an  account  may  be  joined 
in  the  same  petition  with  a  cause  of 
action  upon  a  promissory  note,  if  the 
causes  of  action  are  in  favor  of  the 
same  person  or  persons  and  against  the 
same  person  or  persons.  N.  Y. — Hal- 
leran  v.  Field,  23  Wend.  3S,  in  which 
was  joined  bill  of  exchange  and  counts 
for  goods   sold. 

Misjoinder  of  Causes  of  Action. — "A 
petition  in  an  action  upon  a  promis- 
sory note  reciting  the  consideration  of 
the  note,  and  disposition  of  property 
for  which  it  was  given,  but  not  alleg- 
ing that  there  was  a  'wrongful  conver- 
sion' of  the  property,  is  not  subject  to 
objection  by  demurrer,  on  the  ground 
that  'an  action  on  a  promissory  note 
and  an  action  of  trover  are  improperly 
joined.'  "  Lash  r.  Christie,  4  Neb.  262. 

61.  Ala.— Bird  v.  Daniel,  9  Ala.  302; 
Dade  v.  Bishop,  Minor  263.  Ariz. — 
Dawson  v.  Lail,  1  Ariz.  490,  3  Pac.  399. 
Conn. — Morse  v.  Frost,  54  Conn.  84,  6 
Atl.  182.  111. — Godfrey  v.  Buckmaster, 
2  111.  447.  Ind. — Simpkins  v.  Smith,  P4 
Ind.  470  (holding  that  the  fact  that 
one  of  the  two  notes  upon  which  a 
count  was  based  was  not  due,  did  not 
render  the  complaint  bad  on  demurrer 
as  the  other  note  stated  a  cause  of  ac- 
tion) ;  Pate  v.  First  Nat.  Bank,  63  Ind. 
254  (holding  that  in  a  complaint  against 
the  maker  and  assignor  upon  a  promis- 
sory note  payable  in  bank,  and  to  fore- 
close a  mortgage  executed  by  the  as- 
signor to  the  assignee  to  secure  pay- 
ment of  the  note,  there  was  no  mis- 
joinder either  of  parties  defendant  or 
causes  of  action);  Ball  v.  Nash,  55  Ind. 
9.  la. — Thorpe  v.  Dickey,  51  Iowa  676, 
2  N.  W.  581;  Bagan  v.  Day,  46  Iowa 
279;  Merritt  V.  Niharf,  11  Iowa  57. 
Mass. — Foster  v.  Leach.  160  Mass.  418, 
36  N.  E.  69;  Tucker  v.  Kandall,  2  Mass. 


283  (count  on  note  payable  in  install- 
ments of  which  two  were  alleged  to 
be  due  was  not  double).  N.  Y. — Fuller 
v.  Van  Schaick,  18  Wend.  547.  S.  C. 
Latimer  v.  Sullivan,  30  S.  C.  Ill,  8  S. 
E.   639. 

62.  la. — Tucker  v.  Shiner,  24  Iowa 
334.  Mo. — McCoy  v.  Yager,  34  Mo.  134 
(holding  a  demurrer  will  lie  to  a  peti- 
tion which  declares  on  two  notes  in  one 
count);  Jones  v.  Cox,  7  Mo.  173  (hold- 
ing that  several  notes  may  be  set  out 
in  one  petition  in  debt  and  that  each 
will  be  considered  a  separate  count). 
N.  Y—  Bars  v.  Comstock,  38  N.  Y.  21; 
Fuller  v.  Van  Schaick,  18  Wend.  547. 

Different  Contracts  Different  Counts. 
"It  is  declared,  that  the  pleading  may 
include  one  count  only,  where  the  same 
contract  was  made  by  each  of  the  ad- 
verse parties,  but  must  include  different 
counts  describing  the  different  con- 
tracts of  the  adverse  parties,  when,  as 
in  the  case  of  maker  and  indorser,  the 
same  contract  was  not  made  by  all." 
Tucker  v.  Shiner,  24  Iowa  334. 

Declare  Specially  and  Generally. — 
"The  statute,  Session  of  1832,  p.  489, 
and  Session  of  1835,  p.  248,  has  intro- 
duced a  new  rule,  and  allowed  the 
plaintiff  to  include  all  the  parties  to  a 
bill  or  note  in  one  action.  The  action 
is  in  form  a  joint  one,  though  it  ia 
founded  upon  several  and  distinct  lia- 
bilities. A  count  may  be  so  framed  on 
the  bill  or  note  as  to  show  the  particular 
contract  of  each  party,  drawer,  or  mak- 
er, and  endorser.  But  the  third  section 
expressly  authorizes  the  plaintiff  to  de- 
clare on  the  money  counts,  serving  a 
copy  of  the  bill  or  note  with  the  dec- 
laration. The  money  counts  in  form 
state  a  joint  contract,  and  the  bill  or 
note  could  not  be  given  in  evidence  un- 
der those  counts,  if  the  statute  had  not 
expressly  authorized  it.  The  statute 
does  not  turn  distinct  liabilities  into  a 
joint  contract,  but  gives  a  joint  action 
to  enforce  the  several  liabilities  of  dif- 
ferent parties.  This  case,  then,  does 
not  come  within  the  reason  of  the  rule 
on  which  the  defendant  relies,  and  a 
nolle  prosequi  as  to  one  class  of  de- 
fendants, as  endorsers,  will  not  discon- 
tinue fche  action  as  to  another  class,  aa 
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C.    Allegations  Necessary.  —  1.    Mistake  in  the  Instrument.  — 

Where  by  mutual  mistake  or  inadvertence,  a  misstatement  or 
omission  has  been  made  in  a  note,  as  a  general  rule  it  may  be 
declared  upon  according  to  its  true  meaning,  and  it  is  not  nec- 
essary, at  common  law,  to  aver  the  mistake;63  any  circumstances 
showing  that  the  mistake  affected  or  destroyed  the  defendant's  liability 
must  be  pleaded  by  him.04 

2.  As  to  Promise  To  Pay.  —  There  is  no  general  rule  as  to  whether 
an  express  promise  to  pay  is  a  necessary  allegation  in  a  declaration. 
In  some  jurisdictions  it  is  necessary,65  in  others,  if  the  note  is  set  out 
or  filed  as  an  exhibit,  it  suffices  ;66  in  still  others  the  allegation  that  de- 


drawers  or  makers.  It  is  like  an  ac- 
tion arising  ex  delicto  where  the  de- 
fendants are  liable  jointly  and  several- 
ly." Fuller  v.  Van  Schaick,  18  Wend. 
(N.   Y.)   547. 

63.  Ark. — McPherson  v.  Biscoe,  3 
Ark.  90,  where  the  note  was  intended  to 
read  "12  months  after  date  I  promise," 
but  the  word  "date"  was  omitted. 
Mo. — Hamilton  v.  Stewart,  5  Mo.  266, 
a  wrong  date  being  written  in  by  mis- 
take. N.  Y. — Phoenix  Ins.  Co.  v.  Wal- 
den,  Anth  172,  note  made  Jan- 
uary 7,  1808,  and  dated,  by  mistake, 
January  7,  1807. 

' '  Appellee  brought  suit  in  the  court 
below  against  appellant  on  a  promis- 
sory note  payable  to  the  order  of  one 
C.  C.  Smith,  alleging  that,  at  the  time 
of  the  execution  of  the  note  to  said 
appellee,  the  appellant,  through  inad- 
vertence and  the  mutual  mistake  of  the 
parties,  wrote  the  name  of  said  C.  C. 
Smith,  his  father,  as  payee  thereof,  in- 
stead of  appellee.  .  .  .  It  is  urged 
that  the  alleged  mistake  does  not  ap- 
pear to  be  a  mistake  of  fact.  The 
averments  on  this  subject  are  not.  per- 
haps, as  clear  and  specific  as  the  rules 
of  good  pleading  require,  yet  we  think 
they  are  sufficient  to  withstand  the  de- 
murrer." Smith  v.  Walker,  7  Ind.  A.pp. 
614,  34  N.  E.  843.  See  also  Miner  v. 
Downer,  20  Vt.  461. 

64.  "On  the  trial  of  the  cause, 
plaintiffs  introduced  a  witness  to  show 
that  the  signature  of  the  maker  of  the 
note  was  erased  through  error.  The 
testimony  was  objected  to  by  the  de- 
fendant's counsel,  on  the  ground  that 
there  was  no  averment  in  the  petition 
that  said  signature  had  been  erased 
through  error;  but  the  judge  admitted 
the  evidence,  and  the  defendant  took  a 
bill  of  exceptions.  The  parish  judge 
did  not  err.  The  note  is  declared  upon 
in  the  petition  as  if  the  signature  of 
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the  maker  had  not  been  erased,  and  is 
annexed  thereto;  the  object  of  the 
evidence  was  merely  to  explain  the 
reason  why  the  drawer's  signature  ap- 
peared to  have  been  erased,  when  the 
note  was  produced;  and  if  any  mate- 
rial circumstance  existed  so  as  to  show 
that  the  erasure  was  to  affect  or  de- 
stroy the  liability  of  the  indorser,  it 
was  his  duty  to  avail  himself  of  it  in 
his  answer."  Cantrelle  v.  Percy,  17 
La.   520. 

65.  U.  S.  —  Earhart  v.  Campbell, 
Hempst.  48,  Fed.  Cas.  No.  4,241a. 
Conn. — Salomon  v.  Hopkins,  61  Conn. 
47,  23  Atl.  716.  Ind.— Epperly  v.  Lit- 
tle, 6  Ind.  344;  Mahan  v.  Sherman,  8 
Blackf.  63.  Ky.—  Parks  V.  Buckler,  7 
Ky.  L.  Eep.  527,  holding  that  the  pe- 
tition must  allege  a  promise  to  pay  the 
amount  of  the  note  sued  upon,  and  that 
the  court  could  not  look  to  an  exhibit 
to  supply  this  averment.  N.  J. — Mon- 
tague v.  School  District,  34  N.  J.  L. 
218.  Vt. — Bank  of  Montpelier  v.  Kus- 
sell,  27  Vt.  719.  Va—  Cooke  v.  Simms, 
2  Call.  39,  holding  that  the  declara- 
tion must  set  out  an  express  promise 
and  that  merely  reciting  the  note  in 
haec  verba  is   not   sufficient. 

66.  Cal—  Brown  v.  Weldon,  71  CaL 
393,  12  Pac.  280.  Ind.— Reynolds  v. 
Baldwin,  93  Ind.  57.  Mo. — Sanders  V. 
Anderson,  21  Mo.  402.  Tex. — Spencer 
v.  McCarty,  46  Tex.  213;  Fennell  V. 
Morrison,  37  Tex.  156.  Wis. — Noonan 
v.  Ilsley,  21  Wis.  138,  holding  that  in  a 
suit  on  a  due  bill  which  was  set  out 
verbatim  in  the  complaint  with  proper 
allegations  as  to  its  execution  by  the 
defendant  and  delivery  to  plaintiff  then 
the  complaint  was  not  defective  because 
it  alleged  no  promise  on  the  part  of 
the  defendant.  The  court  said:  "The 
due  bill  was  set  out  verbatim  in  the  com- 
plaint and  that  contains  a  promise 
either  express  of  implied." 
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fendant  for  a  valuable  consideration  executed  and  delivered  his  note 
to  plaintiff  is  sufficient  to  imply  a  promise.67 

In  an  action  by  an  assignee  of  a  note  against  the  maker,  it  is  not 
necessary  to  allege  a  promise  to  pay  the  assignee;68  and  a  declaration 
on  a  note  payable  to  bearer  is  good  although  it  does  not  allege  a 
promise  to  plaintiff.69 

3.  Allegation  as  to  Payee.  —  An  allegation  in  the  declaration  or 
complaint  is  necessary  showing  to  whom  the  note  or  bill  was  made  pay- 
able,70 but  it  has  been  held  that  an  allegation  that  defendant  executed 
to  the  plaintiff  a  promissory  note  was  equivalent  to  an  allegation  that 


67.  Ky.  —  Quigley  v.  Arteburn  's 
Admr.,  17  Ky.  L.  Kep.  565,  32  S.  W. 
165.  Mo. — First  Nat.  Bank  v.  Landis, 
34  Mo.  App.  433.  Mont.— Schuttler 
V.  King,  13  Mont.  226,  33  Pac.  938, 
holding  that  a  complaint  averring  that 
on  a  certain  date  defendant,  for  a  val- 
uable consideration,  executed  and  de- 
livered to  plaintiff  his  note  of  that 
date  and  setting  out  the  amount  due 
and  unpaid,  and  that  plaintiff  was  nev- 
er the  owner  of  the  note,  is  not  open 
to  the  objection  that  it  does  not  state 
a  cause  of  action,  because  it  does  not 
show  by  any  statement  of  fact  that 
any  promise  to  pay  was  made  in  fact, 
or  any  facts  from  which  such  a  promise 
is  implied  by  law.  Ore. — Moss  v.  Cul- 
ly, 1  Ore.  147,  62  Am.  Dec.  301,  hold- 
ing that  the  allegation  the  defendant 
"made  his  promissory  note  in  writing 
and  thereby  promised  to  pay  to  the 
plaintiff"  was  a  legal  statement  of 
the  facts  which  constitutes  the  plaint- 
iff's cause  of  action. 

Infer  a  Promise. — "The  decisions 
under  codes,  such  as  that  of  Missouri, 
are  quite  uniform,  that  the  promise 
need  not  be  alleged,  if  from  the  facts 
alleged  a  promise  is  implied.  'The 
promise  to  pay,  alleged  in  assumpsit 
was  a  mere  conclusion  of  law  from  the 
facts  stated,  and  as  the  new  code  only 
requires  the  facts  to  be  stated,  they 
are  sufficient  without  setting  forth  the 
conclusions  of  the  law  arising  from 
those  facts.'  Wilkins  v.  Stidger,  22  Cal. 
235.  'It  is  no  longer  necessary,  in  such 
cases,  for  the  plaintiff  to  allege  in  his 
complaint  any  promise  on  the  part  of 
the  defendant,  but  he  must  state  facts, 
which  if  true,  according  to  well  set- 
tled principles  of  law,  would  authorize 
the  court  to  infer  a  promise.'  Crop- 
Bey  v.  Sweeney,  27  Barb.  312;  Wills 
V.  Wills,  34  Ind.  108,  and  Bliss  Code 
PI.,    Sec.    152    and    authorities    cited." 


First    Nat.    Bank    of    Kansas    City    v. 
Landis  &  Behney,  34  Mo.  App.  433,  440. 

68.  Ala. — Conklin  v.  Harris,  5  Ala. 
213.  Ga. — Bond  V.  Bank  of  Georgia,  2 
Ga.  92.  Mo. — First  Nat.  Bank  v.  Lan- 
dis, 34  Mo.  App.  433. 

69.  Gilbert  v.  Nantucket  Bank,  5 
Mass.  97  (holding  "the  declaration  al- 
leges the  promise  to  be  made  by  the 
defendants  to  John  Crane  or  bearer, 
and  that  the  plaintiff  held  the  note  for 
a  valuable  consideration;  and  this  is 
sufficient");  Dole  v.  Weeks,  4  Mass. 
451. 

70.  Ala. — Letondal  v.  Huguenin,  ,26 
Ala.  552,  holding  that  the  code  form 
"on  promissory  note  by  payee  against 
maker"  was  sufficient  and  in  legal  ef- 
fect the  same  as  if  it  contained  the 
express  averment  that  the  note  was 
payable  to  plaintiff.  Ind. — Timmons 
v.  Wiggins,  78  Ind.  297,  holding  that 
the  averment  that  defendant  by  his 
three  several  promissory  notes  prom- 
ised to  pay  said  notes,  etc.,  was  in- 
sufficient as  not  showing  to  whom  said 
notes  were  to  be  paid.  Mass. — Brown 
v.  Gilman,  13  Mass.  158.  N.  Y.— White 
v.  Joy,  13  N.  Y.  83,  where  the  alle- 
gation was  that  defendant  "by  a  prom- 
issory note  in  writing  for  value  re- 
ceived promised  to  pay  one  thousand 
dollars,"  but  did  not  say  to  whom 
it  was  promised  to  be  paid  and  was, 
therefore,  defective. 

If  Note  Is  Set  Out  in  Complaint. 
In  Jaqua  v.  Woodbury,  3  Ind.  App.  289, 
29  N.  E.  573,  the  complaint  contained 
no  allegation  that  the  note  was  pay- 
able to  the  appellee,  but  a  copy  of 
the  note  was  filed  with  the  complaint 
and  the  court  said:  "It  shows  on  its 
face  that  it  is  payable  to  her,  and  any 
averment  upon  the  subject  would  be 
controlled  by  the  exhibit,  and,  in  the 
absence  of  any  averment  at  all,  the 
exhibit    will    furnish    the    information. 


Vol.   IV 


250 


BILLS  AND  NOTES 


defendant  made  his  note  payable  to  plaintiff.71  If  in  a  note  a  blank  is 
left  for  the  payee's  name,  then  a  bona  fide  holder  may  fill  it  with  his 
own  name  and  declare  upon  it.72  The  statement  in  a  declaration  that 
defendant  promised  the  plaintiff  to  pay  to  his  order  a  certain  sum 
is  sufficient,  as  a  bill  payable  to  a  man's  order  is  payable  to  himself 
if  he  has  not  ordered  it  paid  to  any  other.73  In  declaring  on  a  note 
that  has  been  assigned  by  a  firm  it  is  unnecessary  to  aver  the  names 
of  the  persons  who  compose  the  firm,74  and  in  general  it  is  sufficient 
to  allege  the  payee  by  the  name  or  description  by  which  he  is  desig- 
nated in  the  note,76  but  where  a  note  is  made  payable  in  a  wrong  name, 
the  plaintiff  may  declare  on  it  in  his  own  name  and  prove  that  he 
was  the  one  intended.7* 


71.  Hook  v.  White,  36  Cal.  299; 
Russell  v.  Whipple,  2  Cow.  (N.  Y.) 
536. 

72.  "One  of  the  essential  requisites 
of  a  promissory  note  is  certainty  as  to 
the  payee.  If  no  payee  is  named,  then 
it  is  a  defective  and  incomplete  writ- 
ing, until  some  bona  fide  holder  shall 
make  it  complete  by  the  insertion  of 
his  own  name  as  payee.  There  is  no 
doubt  that  a  promissory  note  may  be 
issued  with  a  blank  for  the  payee's 
name,  which  may  be  filled  by  any 
bona  fide  holder  with  his  own  name  as 
payee,  and  then  it  will  be  treated  as 
a  good  promissory  note,  provided  such 
authority  be  exercised  within  a  rea- 
sonable time."  Thompson  v.  Rathbun, 
18   Ore.  202,  204,  22   Pac.  837. 

73.  Sherman   v.   Globe,   4   Conn.   246. 

74.  U.  S. — Thompson  v.  Cook,  2  Mc- 
Lean 122,  23  Fed.  Cas.  No.  13,952.  Ark. 
Reynolds  v.  Roth,  61  Ark.  317,  33  S. 
W.  105,  the  note  was  made  payable  to 
the  Southern  Hedge  Co.  and  assigned 
by  them  to  plaintiff  before  maturity  and 
the  court  held  that  plaintiff  was  not 
bound  to  set  out  a  description,  other 
than  by  name  of  the  payee.  111. — Wil- 
cox v.  Woods,  4  111.  51.  Ind. — RuFh  v. 
Blatchford,  2  Ind.  184,  52  Am.  Dec. 
504;  Phipps  v.  Addison,  7  Blackf.  375; 
Cooper  v.  Drouillard,  5  Blackf.  152. 
Minn. — Hayword  V.  Quaint,  13  Minn. 
165.  Mo. — Lee  V.  Hunt,  6  Mo.  163; 
Dyer  v.  Sublette,  6  Mo.  14;  Tabbor  v. 
Jameson,  5  Mo.  494.  N.  Y—  Cochran 
v.  Seott,  3  Wend.  229;  Wardell  v.  Pin- 
ney,  1  Wend.  217.  Ohio.— Rice  v. 
Goodenow,  Tapp.  126.  S.  C— Haviland 
v.  Simons,  4  Rich.  338.  Tex. — Edmund- 
boh  v.  Yates,  25  Tex.  373. 

Season  of  Rule. — "The  defendants 
promise  to  pay  John  W.  Taylor  &  Co.; 
and,  by  the  same  name,  the  note  is  in- 


dorsed to  the  plaintiff.  Why  should  he 
be  held  bound  to  ascertain  and  set 
forth,  in  his  declaration,  the  individu- 
als who  compose  the  firm?  If  the  note 
had  been  transferred  by  ten  or  twen- 
ty firms,  it  would  be  just  as  neces- 
sary to  state  the  individuals  who  com- 
pose each  of  them  as  in  the  present 
case.  This  would  not  only  establish 
the  rule  in  this  court,  different  from 
that  which  exists  in  other  courts,  but 
it  would  materially  affect  the  negotiable 
character  of  bills  or  notes."  Thomp- 
son v.  Cook,  2  McLean  122,  23  Fed.  Cas. 
No.   13,952. 

75.  Ark. — Reynolds  v.  Roth,  61  Ark. 
317,  33  S.  W.  105.  111.— Wright  v. 
Meade,  27  111.  515;  Wright  v.  Curtis, 
27  111.  514.  Mich. — Shaw  v.  Fortine,  98 
Mich.  254,  57  N.  W.  128.  Tex.— Ed- 
mundson  V.  Yates,  25  Tex.  373.  Vt. — 
Rutland  &  B.  R.  Co.  v.  Cole,  24  Vt.  33. 
No  Variance. — "Appellees  declared  in 
the  names  of  Edwin  Curtis  and  Joseph 
Baker.  The  note  produced  and  read 
in  evidence,  was  payable  to  'Curtis  & 
Baker.'  The  declaration  contained  no 
averment,  that  plaintiffs  were  partners, 
and  the  note  was  payable  to  them  as 
such,  nor  that  it  was  made  to  them  in 
any  other  joint  character.  When  the 
note  was  produced,  it  did  not  purport 
to  be  payable  to  Edwin  Curtis  and 
Joseph  Baker.  There  was,  however,  an 
averment  that  the  note  was  made  pay- 
able to  plaintiffs  by  the  name  and  style 
of  'Curtis  &  Baker,'  and  when  it  was 
produced,  it  fully  sustained  th§  aver- 
ment. There  was  no  variance,  and  the 
judgment  of  the  court  below  is  af- 
firmed." Wright  v.  Curtis,  27  111.  514. 
76.  Taylor  V.  Strickland,  37  Ala, 
642  (holding  that  when  a  note  is  by 
mistake  made  payable  to  Aaron  Formey 
instead    of    Aaron    Formby    the    lattei 
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4.  As  to  Place  of  Execution.  —  The  place  of  making  is  immaterial 
and  need  not  be  alleged  in  the  declaration,77  unless  it  was  made  out 
of  the  state  and  plaintiff  seeks  to  recover  interest  or  damages  different 
from  those  allowed  by  the  forum  ;78  but  unless  there  be  an  allegation 
that  it  was  drawn  out  of  the  state  it  will  be  regarded  as  a  domestic  bill.79 

5.  As  to  Place  of  Payment.  —  Where  a  note  is  made  payable  in 
some  particular  place,  the  place  must  be  alleged  in  the  declaration,"0 
but  when  a  note  payable  at  a  particular  place  is  set  out  in  haec  verba 
in  the  declaration,  it  has  been  held  a  sufficient  averment  of  the  fact 
that  the  note  was  payable  at  that  place.81  If  no  place  of  payment  is 
fixed  by  the  note,  then  it  is  presumed  to  be  payable  at  the  place  fixed 
by  the  venue  of  the  declaration,  and  no  allegation  is  necessary.82 


may  sue  in  his  own  name,  alleging  the 
mistake  and  may  prove  by  parol  evi- 
dence on  the  trial  that  he  was  the  per- 
son intended);  Rhyan  v.  Dunnigan,  76 
Ind.  179;  Patterson  v.  Graves,  5 
Blackf.  593. 

77.  Ark. — Matlock  v.  Purefoy,  18 
Ark.  492;  Swinney  v.  Burnside,  17  Ark. 
38  (holding  that  an  allegation  of  the 
place  of  making  is  immaterial,  not 
traversible  and  may  be  treated  as 
surplusage);  Watkins  v.  Weaver,  4 
Ark.  556.  Ind. — Anderson  v.  Hamilton, 
6  Blackf.  97;  Reagan  v.  Maze,  4 
Blackf.  344.  la. — Anderson  v.  Brown, 
1  Morris  158,  holding  it  was  not  a  mis- 
description of  a  note  to  state  that  it 
was  made  "at  Burlington,"  although 
the  note  does  not  on  its  face  disclose 
the  place  of  making. 

But  in  Massachusetts  the  court  in  a 
case  intimated  as  follows:  "As  to  the 
supposed  variance,  it  has  been  usual, 
certainly,  in  cases  like  the  present,  to 
set  out  the  true  date  of  the  note,  both 
as  to  place  and  time,  and  to  lay  the 
venue  under  the  form  of  a  videlicet; 
and  this  I  apprehend  is  the  correct 
mode  of  declaring.  But  it  is  not  neces- 
sary to  decide  on  this  point."  Mun- 
roe   v.   Cooper,  5   Pick.   Mass.)   412. 

78.  Dunn  v.  Clement,  2  Ala.  392; 
Matlock  v.  Purefoy,  18  Ark.  492. 

Error  To  Take  Judgment  by  Default. 
"The  declaration  states  that  the  note 
sued  on,  was  made  in  'Kemper  County, 
Mississippi;'  held  that  the  meaning  of 
the  averment  was,  that  the  note  was 
made  in  the  State  of  Mississippi,  and, 
as  it  must  be  held  to  be  there  payable, 
unless  shown  to  be  payable  elsewhere; 
it  was  error  to  take  judgment  by  de- 
fault, and  compute  the  damages  without 
proof  of  the  rate  of  interest  of  the 
state  of  Mississippi."  Dunn  v.  Clem- 
ent, 2  Ala.  392. 


79.  Moore  v.  Bradford,  3,  Ala.  550 
(holding  that  the  bill  will  be  pre- 
sumed to  be  drawn  at  the  place  stated 
as  the  venue  of  the  declaration,  and  is 
therefore  an  inland  bill);  Rowland  V. 
Hoover,  2  How.   (Miss.)   769. 

80.  U.  S. — Covington  v.  Comstock, 
14  Pet.  43,  10  L.  ed.  346;  Sebree  v. 
Dorr,  9  Wheat.  558,  6  L.  ed.  160.  Ark. 
Sumner  v.  Ford,  3  Ark.  389.  111.— Childs 
v.  Laflin,  55  111.  156;  Lowe  v.  Bliss, 
24  111.  168,  76  Am.  Dec.  742.  Ind. 
Glenn  v.  Porter,  49  Ind.  500,  holding 
that  where  the  note  was  payable  "at 
the  First  National  Bank  of  New  Al- 
bany" it  was  not  necessary  to  aver 
that,  New  Albany  is  in  the  state  of 
Indiana.  Ky. — Graham  v.  Louisville 
City  Bank,  20  Ky.  L.  Rep.  295,  45  S. 
W.  870.  Tex— Whitlock  v.  Castro,  22 
Tex.  108. 

Fatal  Variance. — "It  is  first  ob- 
jected that  the  instrument  read  in  evi- 
dence, varies  from  that  described  in 
the  declaration,  and  should  have  been 
excluded.  That  set  out  in  the  special 
count  is  described  as  payable  at  no 
specified  place,  whilst  that  read  in 
evidence  is  payable  at  the  Kankakee 
Bank,  111.  There  was  a  clear  and  ma- 
terial variance  between  the  two  in- 
struments. A  note  payable  at  a  speci- 
fied place  is  essentially  different  from 
one  which  is  payable  generally.  It  has 
been  repeatedly  held,  that  a  note  de- 
scribed in  the  declaration,  without  any 
place  of  payment,  is  not  sustained  by 
a  note  which  is  payable  specifically  at 
a  place  named,  and  that  such  a  vari 
ance  is  fatal."  Lowe  v.  Bliss,  24  111. 
168,  76   Am.  Dec.   742. 

81.  Sydnor  v.  Hurd,  8   Tex.   98. 

82.  Dunn    V.    Clement,    2    Ala.    392; 
Whitlock  v.   Castro.  22  Tex.   108. 

Allegation  that  New  Orleans  is  not 
in   Texas. — "Our   statute   requires   that 
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6.  As  to  Date  of  Making.  —  The  date  of  the  execution  of  a  note 
is  a  material  fact  and  the  true  date  should  be  set  out  in  the  declara- 
tion;83 but  if  a  copy  of  the  note  is  set  out  in  the  complaint  it  is  prima 
facie  a  declaration  that  it  was  made  at  the  time  and  place  it  bore  date.1'* 
And  if  in  an  action  on  a  note  the  date  thereof  is  omitted,  after  de- 
fault on  verdict  such  omission  will  not  be  considered.85 

7.  As  to  Time  for  Payment.  —  A  declaration  on  a  note  must  al- 
lege a  promise  to  pay  at  a  time  certain,86  and  it  has  been  held  that 


the  plaintiff  shall  Bet  forth,  in  addi- 
tion to  the  names  and  residence  of  the 
parties,  if  known,  'a  full  and  clear 
statement  of  the  cause  of  action,  and 
such  other  allegations  pertinent  to  the 
cause,  as  he  may  deem  necessary  to  the 
suit.'  If  the  plaintiff  sought  to  recover 
New  York  interest,  an  allegation  perti- 
nent to  the  cause,  and  necessary  to  such 
object,  was,  that  the  notes  were  made 
there,  and  that  the  rate  of  interest  in 
that  state  was  seven  per  cent.  There 
being  not  such  allegation  in  the  petition, 
and  there  being  no  allegation  as  to  the 
locality  of  New  Orleans,  or  the  rate  of 
interest  there,  the  court  should  not 
have  assumed  to  know  judicially,  that 
the  notes  were  payable  out  of  the 
limits  of  the  state  of  Texas;  which  it 
must  have  done,  to  have  given  the 
charge  to  the  jury,  that  they  should 
allow  the  plaintiffs  no  interest  on  the 
notes."  Whitlock  v.  Castro,  22  Tex. 
108,  113. 

83.     Cal. — Manning    v.    Haas,    5    Cal. 

37.     Ill Archer  v.  Claflin,  31  111.   306; 

Walker  v.  Welch,  13  111.  674.  Ind  — 
Reagan  v.  Maze,  4  Blackf.  344,  hold- 
ing that  it  is  not  necessary  in  an  ac- 
tion on  a  promissory  note  dated  at  a 
particular  place  to  state  the  place  of 
its  date  in  the  declaration.  Ky. — Tot- 
ten  V.  Cooke,  2  Met.  275;  Savage  v. 
Aills,  2  T.  B.  Mon.  93  (holding  that 
an  "erroneous"  date  in  the  declara- 
tion is  not  cured  by  oyer  of  the  note) ; 
Stapp  v.  Lapsley,  Litt.  Sel.  Cas.  238; 
Banks  V.  Coyle,  2  A.  K.  Marsh.  564 
(holding  that  the  recital  in  the  declara- 
tion that  the  note  was  made  on  a  cer- 
tain date  did  not  estop  him  from 
showing  that  it  was  made  on  a  dif- 
ferent day).  Mass. — Munroe  v.  Cooper, 
5  Pick.  412.  Pa. — Stephens  v.  Gra- 
ham, 7  Serg.  &  R.  505,  10  Am.  Dec. 
485;  Church  v.  Feterow,  2  Pen.  &  W. 
301.  Tex.— Tobler  v.  Stubblefield,  32 
Tex.  188.  Vt. — Robinson  v.  Grandy,  50 
Vt.  122,  holding  that  the  allegation 
that    "defendants    made    their    promis- 


sory note"  on  a  specified  day  was 
equivalent  to  alleging  that  to  be  the 
date  of  its  execution. 

Not  Traversible. — In  Withrow  v. 
Wiley,  3  Ind.  379,  the  court  held  that 
the  allegation  in  the  declaration  that 
the  note  was  executed  that  day  was 
not   traversible. 

84.  Cal.-— Brown  v.  Weldon,  71  Cal. 
393,  12  Pac.  280.  Ind.— Reagan  v. 
Maze,  4  Blackf.  344.  Ky.— Burton  v. 
White's  Admr.,  1  Bush  9;  Totten  v. 
Cooke,  2  Met.  275.  N.  H.— Hale  V. 
Vesper,  Smith   283. 

Note  Filed  Thereby  Made  Part  of 
Petition. — "The  note  upon  which  this 
cause  of  action  is  founded  is  not  fully 
described  in  the  petition,  inasmuch  as 
its  date  is  not  stated;  but  as  its 
amount  and  the  time  it  was  payable 
are  stated,  and  it  is  alleged  that  the 
defendant  is  indebted  to  the  plaintiff 
in  the  amount  thereof,  the  whole  of 
which  is  unpaid,  we  think  this  part 
of  the  petition,  although  loosely  and 
inartineially  drawn,  should  be  re- 
garded as  sufficient.  The  note  was 
filed  with  the  petition,  and  became  part 
thereof  by  the  statement  therein  that 
the  defendant  was  indebted  to  plaintiff 
in  the  sum  of  $779.78,  due  by  note 
herewith  filed."  Totten  v.  Cooke,  2 
Met.    (Ky.)    275,   279. 

85.  Cater  v.  Hunter,  3  Ala.  30; 
Vandevere  v.  Ogburn,  2  N.  J.  L.  63. 

86.  U.  S. — Earhart  v.  Campbell, 
Hempst.  48,  8  Fed.  Cas.  No.  4,241  a. 
Ill— Archer  v.  Claflin,  31  111.  306.  la. 
Green  v.  Drebillis,  1  G.  Gr.  552.  N.  H. 
Hale  v.  Vesper,  Smith  283.  Vt. — Ladue 
v.  Ladue,  16  Vt.  189;  Pike  v.  Mott,  5 
Vt.  108. 

Due  on  a  Certain  Day. — A  declara- 
tion setting  out  a  note  by  legal  effect, 
the  allegation  that  it  "was  due  on  the 
13th  of  September"  was  a  sufficient 
allegation  as  to  the  time  payment 
should  be  made.  Schuttler  v.  King,  13 
Mont.   226,  33  Pac.  938. 

Tenor   and   Effect. — In   McMahan   v. 
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the  omission  of  such  allegation  is  a   fatal  defect.87     But  where  the 
note  does  not  specify  the  time  of  payment  the  declaration  must  allege  „ 
that  it  is  payable  on  demand.88 

8.     As  to  Maturity  and  Non-Payment.— A  declaration  on  a  note 
must  contain  an  allegation  that  the  note  is  due  and  unpaid  ;89  but  it  has 


Murphy,  1  Bailey  (S.  C.)  535,  that  an 
allegation  that  defendant  was  "to  pay, 
when  requested  according  to  its  legal 
tenor  and  effect"  was  sufficient  de- 
scription of  the  time  at  which  the  note 
declared  upon  was  payable. 

Videlicet  — Sufficient  Averment.— 
"The  declaration  is  demurred  to  as 
not  containing  a  sufficient  allegation 
of  the  death  of  John  Ladue,  it  being 
laid  under  a  videlicet.  The  allegation 
is,  that  the  said  John  Ladue  'died 
and  was  deceased  afterwards,  to  wit, 
at  Alburgh  aforesaid,  on  the  20th  day 
of  July,  1839.'  The  allegation  of  the 
death  of  John  Ladue  was  necessary,  as 
the  note  declared  on  was  payable  in 
one  year  from  his  decease,  and  was  a 
material  allegation.  When  a  videlicet 
is  followed  by  that  which  is  material 
and  necessary  to  be  alleged,  it  is  con- 
sidered as  a  direct  and  positive  affir- 
mation, or  averment,  which  is  tra- 
versable, unless  contrary  to  the  pre- 
ceding matter.  It  must  be  proved, 
when  material,  as  much  as  if  it  had 
been  averred  without  a  videlicet." 
Ladue  V.  Ladue,  16  Vt.  189. 

Exercising  Option. — "Appellee  had 
the  option  under  the  contract,  if  de- 
fault for  10  days  after  maturity  was 
made  in  the  payment  of  either  of  the 
coupons  or  interest  notes,  to  mature 
the  principal  also.  At  the  time  of  the 
suit,  two  of  the  interest  coupon  notes 
were  past  due,  and  default  had  been 
made  by  defendant  thereon.  Upon  the 
first  of  such  notes,  default  had  been 
made  for  more  than  six  months.  This 
suit  .was  an  exercise  of  appellee's  op- 
tion. The  petition  sets  up  the  option 
and  the  maturity  of  the  notes  under 
its  terms,  the  demand  for  payment  by 
plaintiff,  and  the  failure  of  defend- 
ants to  pay.  The  allegations  were  cer- 
tainly sufficient  under  general  de- 
murrer." Gillespie  v.  Brown  (Tex.  Civ. 
App.),  30  S.  W.  448. 

Note  Filed  With  Complaint. — Where 
the  note  is  set  out  in  the  complaint  or 
filed  therewith  as  an  exhibit  and  shows 
on  its  face  that  it  is  overdue,  it  has 
by  some  courts  been  held  unnecessary 
to    allege    that    the    note    is    due.      See 


Taylor  o.  Hearn,  131  Ind.  57,  31  N.  E. 
201;  West  v.  Hayes,  104  Ind.  251,  3 
N.  E.  932;  Burton  v.  White's  Admr., 
1  Bush   (Ky.)   9. 

87.  Sebree  v.  Dorr,  9  Wheat.  (U. 
S.)  558,  6  L.  ed.  160:  Page's  Admr.  v. 
Bank  of  Alexandria,' 7  Wheat  (U.  S.) 
35,  5  L.  ed.  390;  Sheehy  v.  Mandeville, 
7  Cranch  (U.  S.)  208,  3  L.  ed.  317 
(holding  that  a  declaration  on  a  note 
in  which  a  promise  to  pay  was  set  out 
but  no  date  at  which  it  was  to  be 
paid,  was  not  supported  by  a  note 
promising  to  pay  "sixty  days  after 
date,"  and  that  such  note  was  not 
admissible  in  evidence);  Morris  v. 
Fort,  2  McCord   (S.  C.)   397. 

Material  Variance. — "The  first  ob- 
jection that  occurs,  upon  the  examina- 
tion of  this  cause,  is,  that  the  note 
for  $311.31,  is  not  stated  in  the  declar- 
ation to  be  payable  at  any  particular 
time;  and  if  this  be  not  a  substantial 
infirmity  in  the  count,  the  conclusion 
of  law  is,  that  the  note  was  due  pres- 
ently, or  on  demand.  Now,  the  record 
of  the  suit,  which  is  offered  to  show 
due  diligence  in  endeavoring  to  recover 
this  note  from  the  maker,  is  not  found- 
ed on  a  note  payable  on  demand,  but 
on  a  note  payable  twelve  months  after 
that  date;  so  that  there  is  a  material 
variance  between  the  note  declared  on 
in  this  suit,  and  the  note  which  was 
declared  on  in  the  record  offered  in 
evidence."  Sebree  v.  Dorr,  9  Wheat. 
(U.  S.)   558,  6  L.  ed.   160. 

88.  U.  S. — Sheehy  v.  Manleville,  7 
Cranch  208,  3  L.  'ed.  317.  Conn.— 
Bacon  v.  Page,  1  Conn.  404.  Ind. — Os- 
borne v.  Fulton,  1  Blackf.  233.  la. 
Green  v.  Drebillis,  1  G.  Gr.  552.  Ky. 
Payne  v.  Mattox,  1  Bibb  164.  Minn. 
Chamberlain  v.  Tiner,  31  Minn.  371, 
18  N.  W.  97;  Libby  v.  Mikelborg,  28 
Minn.  38,  8  N.  W.  903.  N.  Y.— Her- 
rick  v.  Bennett,  8  Johns.  374.  Vt. 
White  v.  Tarbell,  27  Vt.  573.  Wis. 
Terry  v.  Milwaukee,  15  Wis.  490,  hold- 
ing that  the  declaration  on  a  city 
order  directing  the  treasurer  "to  pay" 
but  stating  no  day  of  payment,  the  le- 
gal  effect  was  to   pay  on   demand. 

89.  U.  S. — Silver  v.  Henderson,  3 
McLean   165,   22   Fed.   Cas.    No.    12,854, 
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been  held  that  this  need  not  be  in  direct  terms  and  that  if  facts  are 
pleaded  from  which  it  may  be  fairly  inferred  that  the  note  was  due 
and  unpaid  it  will  suffice;80  and  if  the  note  is  filed  as  a  part  of  the  com- 
plaint and  shows  upon  its  face  that  it  is  past  due,  no  further  allega- 
tion of  the  fact  is  necessary.91 


holding  that  where  an  action  was 
brought  against  the  survivor  of  two 
makers  of  a  note  it  was  unnecessary  to 
negative  the  payment  of  the  note  by 
the  deceased  as  he  was  not  a  party  to 
the  suit.  Ala. — King  v.  Griffin,  6  Ala. 
387,  holding  that  an  official  suing  in  his 
own  name  for  benefit  of  his  successor 
it  was  not  necessary  to  negative  pay- 
ment to  his  successor.  Cal. — Knox  v. 
Buckman  Contracting  Co.,  139  Cal. 
598,  73  Pac.  428  (holding  that  the 
averment  "that  the  whole  of  said  note 
is  owing  from  said  defendant  to  said 
plaintiff,"  is  not  an  averment  of  non- 
payment and  the  complaint  states  no 
cause  of  action);  Barney  v.  Vigoreaux, 
92  Cal.  631,  28  Pac.  678;  Notman  V. 
Green,  90  Cal.  172,  27  Pac.  157;  Dava- 
nay  v.  Eggenhoff,  43  Cal.  395;  Brown 
v.  Orr,  29  Cal.  120  (holding  that  in  an 
action  upon  a  note  executed  by  hus- 
band and  wife  against  the  wife  after 
the  death  of  the  husband,  the  complaint 
should  negative  the  payment  by  hus- 
band in  his  lifetime).  D.  C. — Wilkinn 
v.  McGuire,  2  App.  Cas.  448,  holding 
that  the  allegation  that  defendant 
"did  not  pay  the  same"  was  equiva- 
lent to  the  allegation  that  defendant 
has  not  paid  the  note.  111. — Robert- 
son v.  Hamet,  19  111.  161.  Ind.— Friddl 
V.  Crane,  68  Ind.  583;  Downey  v.  Whit- 
tenberger,  60  Ind.  188,  holding  that 
an  allegation  that  a  certain  sum  "is 
due  as  principal  and  interest  on"  a 
certain  sum  is  equivalent  to  averring 
that  the  note  is  unpaid);  Green  v. 
Louthain,  49  Ind.  139;  Stafford  V. 
Davidson,  47  Ind.  319.  Ky. — Fenwick 
V.  Peart,  Hard.  6;  Brown  v.  Brown's 
Admr.,  7  Ky.  L.  Rep.  376.  Mo.— Page 
P.  Snow,  18  Mo.  126.  Mont. — Hersh- 
field  &  Bro.  v.  Aiken,  3  Mont.  442, 
holding  that  in  a  complaint  on  a  note 
the  averment  that  the  amount  there- 
of "is  due  and  payable"  is  only  a 
conclusion  of  law  and  does  not  state 
facts  sufficient  to  constitute  a  cause 
of  action.  N.  Y. — Keteltas  v.  Mvers, 
1  Abb.  Pr.  403;  Peets  v.  Bratt,  6  Barb. 
662;  Wright  v.  Deering,  21  N.  Y.  Supp. 
929.  Ohio. — Villiers  V.  Lewis,  1  Handy 
38.  Ore.— Williams  v.  Knighton,  1 
Ore.  234.  Tex.— Seligson  v.  Hobby,  51 
VoL  IV 


Tex.  147;  Whitaker  v.  Record,  25  Tex. 
Supp.  382.  Va. — Norvell  v.  Hudgina, 
4  Munf.  496.  W.  Va.— Somerville  v. 
Grim,  17  W.  Va.  803. 

90.  Cal.— Jones  v.  Frost,  28  Cal.  245, 
holding  that  the  allegation  "that  no 
part  of  said  note,  principal  or  inter- 
est has  been  paid,"  is  a  sufficient  aver- 
ment of  a  breach.  Ind. — Cummings  v. 
Citizens  Bldg.  Loan  &  Sav.  Assn.,  142 
Ind.  600,  42  N.  E.  213;  Douthit  V. 
Mohr,  116  Ind.  482,  18  N.  E.  449; 
Brush  v.  Raney,  34  Ind.  416;  Scott  v. 
Lafayette  Gas  Co.,  42  Ind.  App.  614, 
86  N.  E.  495.  Ky.— Brown  v.  Brown's 
Admr.,  11  Ky.  L.  Rep.  579;  Watson  v. 
Cushman's  Admr.,  11  Ky.  L.  Rep.  181; 
Eclectic  Inst.  v.  Gaines,  8  Ky.  L.  Rep. 
257.  Nev. — Howard  v.  Richards,  2 
Nev.  128,  90  Am.  Dec.  520.  N.  Y.— Ahr 
V.  Marx,  167  N.  Y.  582;  Dresser  v. 
Mercantile  Trust  Co.,  108  N.  Y.  Supp. 
577;  Smith  v.  Fellows,  26  Hun  384. 
Tex. — Pennington  v.  Schwartz,  70  Tex. 
211,  8  S.  W.  32;  Gillespie  0.  Brown 
(Tex.   Civ.  App.),   30   S.   W.   448. 

Allegation  of  "Due,  Owing  and 
Payable,"  Sufficient.— "  It  is  argued 
here  that  the  complaint  is  defective 
in  not  alleging  the  non-payment  of  the 
notes,  and  for  that  reason  the  demurrer 
should  have  been  sustained.  In  our 
judgment  the  complaint  is  sufficient, 
though  it  would  have  been  a  much 
better  pleading  had  it  contained  a  di- 
rect and  positive  allegation  of  non- 
payment. By  the  rules  of  pleading 
which  have  grown  up  under  the  code 
of  procedure  or  practice  act,  all  of  the 
mere  formal  parts  of  pleadings  which 
the  common  law  required  are  dispensed 
with,  and  nothing  is  now  required  but 
a  concise  statement  of  the  facts  neces- 
sary to  be  proven  to  entitle  the  party, 
plaintiff  or  defendant,  to  the  relief 
claimed.  A  complaint  is  sufficient  if 
it  contains  a  clear,  positive,  and  direct 
statement  of  facts  which,  if  proven, 
will  entitle  the  plaintiff  to  the  relief 
which  he  seeks."  Howard  v.  Richards, 
2  Nev.  128,  90  Am.  Dec.  520. 

91.  Ind.— Tavlor  v.  Hearn,  131  Ind. 
537,  31  N.  E.  201;  West  v.  Hayes,  104 
Ind.  251,  3  N.  E.  932;  Green  v.  Lou- 
thain,  49   Ind.   139;    Womack  v.   Dunn, 
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9.  As  Payable  on  Contingency.  —  A  declaration  on  a  note  payable 
on  a  contingency  or  condition  must  set  out  the  contingency  and  aver 
its  happening,92  or  aver  the  performance  of  the  condition,93  unless  the 
condition  be  for  the  benefit  of  defendant,  in  which  case  the  note  may 
be  declared  on  as  an  absolute  promise  to  pay,  and  the  defendant  must 
plead  the  condition  if  he  would  take  advantage  of  it.94 


9  Ind.  183;  Jaqua  v.  Woodbury,  3  Ind. 
App.  289,  29  N.  E.  573;  Postel  v.  Oard, 
1  Ind.  App.  252,  27  N.  E.  433.  Me. 
Friend  v.  Pitman,  92  Me.  121,  42  Atl. 
317.  N.  Y—  Smith  v.  Fellows,  26  Hun 
384.  Vt.— White  v.  Tarbell,  27  Vt.  573. 
Contra,  Villiers  v.  Lewis,  1  Handy 
(Ohio)   38. 

Writ  and  Declaration  One  Instru- 
ment.— "All  averments  in  the  declara- 
tion in  the  present  tense  must  neces- 
sarily be  taken  as  of  the  date  of  the 
writ,  and  in  construing  such  averments, 
the  writ  and  declaration  must  be  con- 
sidered together.  The  averment  in  the 
declaration  in  this  case  that  the  de- 
fendant 'neglects  and  refuses'  to  pay 
can  only  refer  to  the  time  the  writ 
issued.  The  date  becomes  a  part  of 
the  averment.  In  so  far  as  the  ques- 
tion at  issue  is  concerned,  the  reason 
for  the  old  rule  has  ceased,  and  the 
maxim,  cessante  ratione  legls,  cessat 
ipsa  lex,  is  not  inapplicable.  It  would 
seem  that  any  conclusion  other  than 
that  at  which  we  have  arrived  would 
be  a  travesty  upon  good  sense  and 
sound  judicial  reasoning."  Friend  V. 
Pitman,  92  Me.  121,  42  Atl.  317. 

92.  Ala. — CockrilPs  Admr.  v.  Hob- 
son,  16  Ala.  391;  McGehee  v.  Childress, 
2  Stew.  506;  Allen  v.  Dickson,  Minor 
119  (plaintiff  alleged  happening  of  con- 
tingency but  did  not  allege  when  it 
happened,  held  sufficient).  Cal. — 
Naftzger  v.  Grege,  99  Cal.  83,  33  Pac. 
757,  37  Am.  St.  Rep.  23.  Ga.— Teasley 
V.  Brenan  Assn.,  61  S.  E.  141.  111. 
Williams  v.  Smith,  4  111.  524.  Ind. 
Titlow  v.  Hubbard,  63  Ind.  6;  Walker 
v.  Woollen,  54  Ind.  164,  23  Am.  Eep. 
639;  Hyer  v.  Norton,  26  Ind.  269  (ac- 
tion on  note  conditioned  that  there 
should  be  a  credit  allowed  on  it  if  a 
sum  equal  to  half  the  amount  of  the 
liabilities  existing  between  maker  and 
payee  at  the  date  of  the  note.  The 
complaint  did  not  notice  the  condition 
otherwise  than  by  making  a  copy  of 
the  note  part  of  the  complaint.  Held 
bad  on  demurrer);  Helton  v.  Wells,  12 
Ind.    App.    605,    40    N.    E.    930.      Kan. 


Friedenberg  v.  Auld,  5  Kan.  452.  But 
see  Benton  v.  Benton,  78  Kan.  366,  97 
Pac.  378,  130  Am.  St.  Rep.  376.  (it  was 
held  that  on  a  promise  to  "pay  as  soon 
as  I  can"  the  plaintiff  need  not  aver 
defendant's  financial  ability  to  make 
payment).  Ky. — Campbell  v.  Weister, 
1  Litt.  30;  Webb  v.  Vermillion,  13  Ky. 
L.  Rep.  367.  Mass. — Whitaker  v. 
Smith,  4  Pick.  83.  N.  H—  Littleton  v. 
Hutehins,  20  N.  H.  425.  But  see 
Odiorne  v.  Odiorne,  5  N.  H.  315,  where 
it  was  held  that  a  note  payable  on 
contingency  might  be  declared  on  as 
a  strictly  negotiable  note).  N.  Y. 
Vanderbeck  V.  Hemmel,  26  Misc.  714, 
57  N.  Y.  Supp.  156.  Ore.— Sperry  v. 
Lewis,  19  Ore.  250,  23  Pac.  961.  Tex. 
Johnson  v.  Clements,  23  Tex.  Civ.  App. 
112,  54  S.  W.  272.  Vt.— Goss  v.  Bark- 
er, 22  Vt.  520.  Wash.— Loved  ay  v. 
Parker,  50  Wash.  260,  97  Pac.  62. 

93.  Cal.— Naftzger  v.  Gregg,  99  Cal. 
S3,  33  Pac.  757,  37  Am.  St.  Rep.  23; 
Rogers  v.  Cody,  '8  Cal.  324.  Del.— Ken- 
nedy v.  Murdick,  5  Harr.  263.  Mass. 
Whitaker  v.  Smith,  4  Pick.  83.  N.  Y. 
Wait  v.  Morris,  6  Wend.  394;  Ferner 
v.  Williams,  37  Barb.  9,  (holding  that 
performance  may  be  alleged  generally 
by  averring  that  the  party  duly  per- 
formed the  conditions);  Fulton  v.  Var- 
ney,  102  N.  Y.  Supp.  608. 

94.  U.  S. — Manufacturers'  Commer- 
cial Co.  v.  Klots  T.  Co.,  170  Fed.  311, 
holding  that  in  an  action  on  a  note 
reciting  that  it  was  "subject  to  the 
terms  of  a  contract  between  maker 
and  payee"  performance  need  not  be 
alleged,  any  failure  to  perform  being 
matter  of  defense.  Ala. — Cockrill's 
Admr.  v.  Hobson,  16  Ala.  391;  Lock- 
hard  V.  Avery,  8  Ala.  502  (action  on 
note  given  for  a  cotton  gin  which  de- 
fendant had  the  privilege  of  trying  and 
if  not  good,  returning;  held  that  as 
the  condition  was  for  defendant's  ben- 
efit he  must  take  advantage  of  it  by 
plea,  and  that  plaintiff  might  declare 
on  the  note  as  an  absolute  promise). 
Mass. — Sexton  v.  Wood,  17  Pick.  110. 
Mich. — Smalley     v.     Bristol,     1     Mich. 
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10.  As  to  Attorney's  Fees.  —  In  a  declaration  upon  a  note  pro- 
viding for  attorney's  fees  if  the  holder  has  to  resort  to  legal  proceed- 
ing for  its  collection,  the  agreement  must  appear  thereon  either  by  al- 
legation or  by  copy  of  the  note  and  demand  of  judgment;95  if  the  pro- 
vision is  for  a  "reasonable  attorney's  fee,"  then  there  must  be  an 
averment  as  to  the  value  of  reasonable  attorney's  fees  which  may  be 
set  out  in  the  same  paragraph  or  count  of  the  complaint  as  that  in  the 
note  itself;96  but  if  the  note  provides  for  a  certain  percentage  of  the 
value  of  the  note  it  is  unnecessary  to  allege  that  it  is  a  reasonable 


153.  N.  Y  —  Beaudrias  v.  Walck,  63 
Hun  627.  N.  0.— Toms  v.  Fite,  93  N. 
C.  274.  Ore. — Sperry  v.  Lewis,  19  Ore. 
250,  23  Pac.  961. 

Contract  To  Deliver  Wool. — Sperry 
V.  Lewis,  19  Ore.  250,  23  Pac.  961. 

95.  Cal. — Alexander  v.  McDow,  108 
Cal.  25,  41  Pac.  24;  Prescott  v.  Grady, 
91  Cal.  518,  27  Pac.  755.  Fla.— Rob- 
inson  v.  Aird,  43  Fla.  30,  29  So.  633. 
Ga.— Pritchard  v.  McCrary,  122  Ga. 
606,  50  S.  E.  366.  111.— Wolff  v.  Dor- 
sey,  38  111.  App.  303.  Ind.— Glenn  v. 
Porter,  72  Ind.  525;  Boyd  V.  Smith 
(Ind.  App.),  39  N.  E.  208.  Mich.— Alt- 
man  v.  Fowler,  70  Mich.  57,  37  N.  W. 
708.  Tex. — Williams  v.  Harrison,  27 
Tex.  Civ.  App.  179,  65  S.  W.  884;  Me- 
Anally  v.  Vickry  (Tex.  Civ.  App.),  79 
S.  W.  857;  Harris  v.  Scrivener  (Tex. 
Civ.  App.),  79  S.  W.  827;  Hefley  v. 
Milam  County  Bank  (Tex.  Civ.  App.), 
39  S.  W.  325  (holding  it  not  neces- 
sary to  allege  that  the  note  was  placed 
in  the  hands  of  an  attorney  and  suit 
was  brought  on  it,  since  the  bringing 
of  the  suit  must  be  judicially  noticed). 
But  see  Maddox  v.  Craig,  80  Tex.  600, 
16  S.  W.  328  (holding  that  where  the 
note  provided  for  attorney's  fees  in 
case  the  note  was  placed  in  an  at- 
torney's hand  for  collection,  if  it  is 
not  alleged  that  it  was  placed  in  an 
attorney's  hands  for  collection,  the 
petition  is  not  sufficient  to  support  a 
judgment  for  attorney's  fees);  Lay 
v.  Cardwell  (Tex.  Civ.  App.),  33  S.  W. 
595  (holding  that  in  an  action  on  a 
note  stipulating  for  attorney's  fees  if 
placed  in  an  attorney's  hands  for  col- 
lection, it  was  error  to  allow  such  fees 
where  the  complaint  does  not  allege 
that  the  note  was  placed  in  the  hands 
of  an  attorney  for  collection) ;  Roe  v. 
Bridges  (Tex.  Civ.  App.),  31  S.  W.  317; 
Jones  v.  Smith,  4  Tex.  Civ.  App.  353, 
26  S.  W.  240;  Carr  V.  King,  2  Wills. 
Civ.  Cas.  §557. 


Allegation  of  Promise  To  Pay. — In 
Vvilliams  v.  Harrison,  27  Tex.  Civ.  App. 
179,  65  S.  W.  884,  a  suit  upon  a  note 
which  was  attached  to  the  complaint 
marked  "Exhibit  A"  and  made  a  part 
of  this  petition,  "and  thereby  prom- 
ises to  pay  him  the  sum  of  $200"  in 
a  certain  time,  and  that  it  is  now 
due;  and  "prays  that  we  have  judg- 
ment for  his  debt,  damage,  attorney's 
fees,  interest,  and  costs  of  suit."  The 
note  attached  stipulated  "for  20  per 
cent  attorney's  fees"  if  j^laced  in  the 
hands  of  an  attorney.  The  court  said: 
"That  part  of  the  note  which  stipu- 
lates for  attorney's  fees  is  not  de- 
clared on  in  the  petition,  and  the  pray- 
er for  such  fees  is  not  of  itself  suffi- 
cient to  supply  the  want  of  an  alle- 
gation of  a  promise  to  pay  them." 

96.  Smiley  V.  Meir,  47  Ind.  559; 
Stingley  v.  Second  Nat.  Bank,  42  Ind. 
580;  Mathews  v.  Norman,  42  Ind.  176; 
Bovd  v.  Smith  (Ind.  App.),  39  N.  E. 
208. 

Not  Separate  Cause  of  Action. 
"The  agreement  to  pay  attorney's 
fees  was  a  part  of  the  contract  and 
cause  of  action.  It  was  not  necessary 
to  state  it  as  a  separate  cause  of  ac- 
tion. To  do  so  would  uselessly  add  to 
the  record.  Johnson  v.  Crossland,  34 
Ind.  334.  The  allegation  was  neces- 
sary to  entitle  the  appellees  to  a  re- 
covery for  it.  Bowser  v.  Palmer,  33 
Ind.  124.  And  evidence  was  properly 
admitted  in  support  of  the  averment. 
A  special  demurrer  to  a  part  of  a  com- 
plaint will  not  lie.  Estep  v.  Estep,  23 
Ind.  114;  Smith  v.  The  Muncie  Na- 
tional Bank,  29  Ind.  158;  Voorhees  v. 
Hush  aw,  30  Ind.  488;  O 'Haver  v. 
Shidler,  26  Ind.  278.  An  agreement  to 
pay  reasonable  attorney's  fees,  if  the 
holder  is  required  to  resort  to  legal 
proceedings  to  collect  the  note,  is 
valid.  Smith  v.  Silvers,  32  Ind.  321; 
Billingsley  V.  Dean,  11  Ind.  331." 
Mathews  v.  Norman,  42  Ind.  176. 
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compensation  for  that  will  be  presumed."  In  one  jurisdiction,  at 
least,  it  has  been  held  that  the  stipulation  for  attorney's  fee  must  be 
specifically  declared  upon.98  In  many  jurisdictions,  however,  it  is 
held  that  a  provision  for  attorney's  fees  destroy  the  negotiability  of 
the  instrument  and  deprives  it  of  its  character  of  promissory  note  and 
makes  it  an  ordinary  contract." 

11.  As  to  Interest.  —  If  the  instrument  upon  which  suit  is  brought 
stipulates  for  the  payment  of  interest,  the  declaration  should  so  aver,1 
unless  the  instrument,  or  a  copy  thereof,  be  set  out  in,  or  attached  to, 
the  declaration,2  in  which  case  if  the  instrument  be  negotiable  the  dec- 
laration need  not  contain  a  demand  for  interest.3    A  note  bearing  inter- 


97.  Ala.— Cowan  V.  Campbell,  131 
Ala.  211,  31  So.  429.  Cal  —  Alexander 
v.  MeDow,  108  Cal.  25,  41  Pac.  24. 
Tex.— Kendall  v.  Page,  83  Tex.  131,  18 
S.  W.  333;  Chowning  v.  Chowning,  3 
Wills.   Civ.   Cas.   §150. 

"Ten  Per  Cent.  Attorney's  Fees." 
"We  think,  also,  that  there  is  suffi- 
cient in  the  complaint  to  support  the 
allowance  of  attorney's  fees.  The 
note,  which  is  set  forth  in  full,  pro- 
vides for  them,  aad  the  prayer  of  the 
complaint  asks  for  them,  and  the  ac- 
tion is  brought  by  an  attorney  at  law. 
The  sum  asked  as  attorney's  fees  is 
susceptible  of  exact  determination  by 
simple  mathematical  calculation.  It  is 
fairly  deducible  from  the  complaint, 
therefore,  that  plaintiff  asks  an  al- 
lowance of  a  specific  sum  as  being 
reasonable  and  due  for  attorney's  fees 
under  the  contract."  Alexander  v. 
MeDow,  108  Cal.  25,  30,  41  Pac.  24. 

98.  Wolff  v.  Dorsey,  38  111.  App. 
303. 

99.  Dak. — Garretson  v.  Purdy,  3 
Dak.  178,  14  N.  W.  100.  Md.— Mary- 
land Co.  v.  Newman,  60  Md.  534,  45 
Am.  Rep.  750.  Mich. — Altman  v. 
Fowler,  70  Mich.  57.  37  N.  W.  708; 
Altman  v.  Eittershofer,  68  Mich.  287, 
36  N.  W.  74;  Cayuga  Countv  Bank  v. 
Purdy,  56  Mich.  6,  22  N.  W.  93.  Minn. 
Stevens  v.  Johnson,  28  Minn.  172,  9 
N.  W.  677;  Jones  V.  Radatz,  27  Minn. 
240,  6  N.  W.  800.  N.  C— First  Nat. 
Bank  v.  Bynum,  84  N.  C.  24,  37  Am. 
Rep.  604.  Pa.— Woods  v.  North,  84 
Pa.  407,  24  Am.  Rep.  201. 

1.  U.  S. — Coyle  v.  Gozzler,  2  Cranch 
a  C.  625,  6  Fed.  Cas.  No.  3,312,  hold- 
ing that  a  note  payable  in  sixty  days 
"with  interest  from  date"  will  not 
support  a  declaration  upon  a  note  pay- 
able in  sixty  days  without  interest. 
Ala* — Sawyer's   Admr.   v.  Patterson,   11 


Ala.  523;  Boddie  v.  Ely,  3  Stew.  182; 
Butler  v.  Limerick,  Minor  115  (holding 
that  the  declaration  should  be  for 
separate  sums  for  debt  and  interest 
and  not  for  a  single  aggregate  sum). 
Ark.— Mitchell  V.  Conley,  13  Ark.  414; 
Watkins  V.  Weaver,  4  Ark.  556.  111. 
Gottfried  v.  German  Nat.  Bank,  91  111. 
75.  Ind.— Ohm  v.  Yung,  63  Ind.  432 
(holding  that  when  the  note  declared 
upon  was  a  promise  to  pay  "fife  hun- 
dret"  dollars  "with  10  per  cent." 
that  it  needed  no  reformation  and  was 
not  ambiguous  or  uncertain  but  meant 
10  per  cent,  interest  upon  five  hun- 
dred dollars);  Brackenridge  V.  Baxton, 
5  Ind.  501.  la. — Barton  v.  Smith,  7 
Iowa  85.  Ky.— Surlott  v.  Pratt,  3  A 
K.  Marsh.  174,  holding  that  in  an 
action  upon  a  note  given  out  of  the 
state  there  should  be  an  allegation  as 
to  the  rate  of  interest  at  the  place 
where  made.  Mass. — Hall  v.  Foster, 
114  Mass.  18.  Minn. — Daniels  v.  Brad- 
ley, 4  Minn.  105.  Pa. — Reichart  V. 
Beidleman,  17  Serg.  &  R.  41.  Tenn. 
(  ummings  v.  Wagstaff,  1  Baxt.  399. 
Tex. — Kennon  v.  Bailey  (Tex.  Civ. 
App.),  37  S.  W.  776. 

2.  Ark.— Cail  v.  Brookfield,  4  Ark. 
554;  Causin  v.  Taylor,  4  Ark.  40S; 
Brooks  v.  Palmer,  4  Ark.  159.  la. 
Smith  v.  Watson,  28  Iowa  218.  Tex. 
Kennon  v.  Bailey  (Tex.  Civ.  App.),  37 
S.    W.   776. 

3.  Ala.— Boddie  v.  Ely.  3  Stew.  182. 
Ark. — State  Bank  v.  Clark,  2  Ark. 
375.  Cal.— Lane  V.  Gluckauf,  28  Cal. 
288,  87  Am.  Dec.  121.  Colo.— Brown  v. 
Bilton,  34  Colo.  135,  81  Pac.  753. 
111. — Gottfried  v.  German  Nat.  Bank, 
91  Ilk  75.  Mass.— Hall  v.  Foster,  114 
Mass.  IS.  Minn. — Talcott  r.  Marston, 
3  Minn.  238.  S.  C— Sims  V.  Gondelock, 
7  Rich.  L.  23.  Tex.— Page  V.  Carson, 
16  S.  W.  1036. 


vol.  rv 


258 


BILLS  AND  NOTES 


est  at  an  alleged  rate  of  interest  may  be  declared  upon  as  for  payment 
of  money  without  interest  ;4  if  the  instrument  contains  no  stipulation  in 
regard  to  interest,  the  practice  is  to  declare  for  the  debt  alone,  and 
interest  is  recovered  as  damages  for  its  detention.6 

12.  As  to  Amount  Claimed.  —  The  declaration  upon  a  bill  or  note 
should  by  allegation  succinctly  and  distinctly  set  out  the  amount 
claimed,6  and  in  setting  out  the  amount  of  a  note  it  should  be  set  out 
truly  or  the  variance  may  be  fatal,7  although  generally  such  variance 


4.  Justice    V.    Charles,     1     Ind.     32. 
In  Wilson  v.  Dean,  10  Iowa  432,  which 

was  an  action  on  a  promissory  note  in 
which  it  was  agreed  that  if  it  was 
not  paid  by  a  certain  date  then  he  was 
to  pay  more  than  legal  note  by  way  of 
penalty,  and  the  court  held  that  the 
penalty  could  be  recovered  only  as 
special  damages. 

5.  U.  S. — Chinn  V.  Hamilton, 
Hempst.  438,  5  Ted.  Cas.  No.  2,685. 
Ark.— State  Bank  v.  Clark,  2  Ark.  375. 
Me. — Palmer  v.  York  Bank,  18  Me. 
166,  36  Am.  Dec.  710.  Mass.— Hall  v. 
Foster,  114  Mass.  18.  Pa. — McGarr  V. 
Lloyd,  3  Pa.  474. 

6.  U.  S. — Brownson  v.  Wallace,  4 
Blatchf.  465,  4  Fed.  Cas.  No.  2,042. 
Ala. — Cumming  v.  Bichards,  32  Ala. 
459;  Butler  v.  Limerick,  Minor  115 
(holding  that  the  amount  of  debt  and 
interest  claimed  must  be  set  out  sep- 
arately). Ark. — Noel  v.  Clark,  3  Ark. 
432.  Colo. — Brown  v.  Bilton,  34  Colo. 
135,  81  Pac.  758.  Conn.— Gregory  v. 
Allyn,  10  Conn.  133.  111.— Wadsworth 
V.  Aetna  Nat.  Bank,  84  111.  272.  Ind. 
Bandies  v.  Bandies,  39  Ind.  555;  Gage 
V.  Woodruff,  13  Ind.  293  (holding  that 
a  complaint  concluding  "the  same  re- 
mains due  and  unpaid.  Plaintiff  there- 
fore demands  $800,"  was  sufficient). 
Mass.— Tucker  v.  Randall,  2  Mass.  283. 
Miss. — Foster  v.  Collins,  5  Smed.  &  M. 
259.  Mo. — Page  v.  Snow,  18  Mo.  126, 
holding  that  it  is  sufficient  to  pray  judg- 
ment "for  the  amount  of  note  with  in- 
terest." Neb. — Spellman  v.  Frank,  18 
Neb.  110,  24  N.  W.  442;  Collingwood 
v.  Merchants'  Bank,  15  Neb.  118,  17  N. 
W.  359;  Gage  v.  Boberts,  12  Neb.  276,11 
N.  W.  306.  N.  Y—  Oishei  v.  Craven, 
31  N.  Y.  Supp.  1021.  Pa.— Bank  v. 
Kopitzsck  Soap  Co.,  161  Pa.  134,  28 
Atl.  1077;  Lloyd  V.  McGarr,  3  Pa. 
474.  S.  C— Holland  v.  Kemp,  27  S.  C. 
623,  3  S.  E.  83.  Tex. — Page  v.  Car- 
son, 16  S.  W.  1036;  Wood  v.  Evans,  43 
Tex.  175;  Ranson  v.  Gatewood,  2  Wills. 
Civ.   Cas.    §363.     Vt. — Clark   v.   Stough- 
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ton,  13  Vt.  50,  44  Am.  Dec.  361.  Va. 
Archer  v.  Ward,  9  Gratt.  622;  Proud- 
fit  v.  Murray,  1  Call  394;  Scott's  Exr. 
V.  Call,  1  Wash.  115.  W.  Va.— Mer- 
chants' Bank  v.  Evans,  9  W.  Va.  373. 

Certainty  of  Amount  Claimed. — "The 
demurrer  to  the  petition  should  have 
been  sustained.  It  is  alleged  in  the 
petition  that  the  defendants  had  failed 
to  pay  the  note  described  therein,  ex- 
cept the  amount  credited  on  the  note, 
and  that  there  was  still  a  large  amount 
due  thereon.  But  neither  the  amount 
of  credits  on  the  note  nor  the  balance 
claimed  to  be  dae  and  unpaid  is 
averred.  The  mere  statement  of  some 
indefinite  and  uncertain  amount  being 
due  the  plaintiff,  for  which  he  asks 
judgment,  is  not  such  a  full  and  clear 
statment  of  his  cause  of  action  and 
prayer  for  relief  which  the  facts 
authorize  him  to  ask  of  the  court  as 
will  warrant  a  judgment  on  his  behalf. 
The  cause  of  action  and  its  breach 
should  be  distinctly  averred  and  set 
forth.  The  facts  sufficient  to  warrant 
a  judgment  should  be  directly  and 
clearly  alleged.  It  is  not  sufficient  that 
they  may,  by  argument  and  inference, 
be  decided  as  conclusions  from  the 
facts  which  are  averred."  Wood  v. 
Evans,   43   Tex.   175,  181. 

"Petition  in  Action  on  Note. — In  an 
action  upon  a  promissory  note  when  a 
copy  of  the  note  sued  upon  is  set  out 
as  a  part  of  the  petition,  it  must  be 
alleged  that  there  is  due  thereon  from 
the  adverse  party  to  the  plaintiff  a 
specific  sum,  unless  these  facts  may 
be  inferred  from  others  pleaded.  Gage 
v.  Roberts,  12  Neb.  276."  Spellman 
v.   Frank,   18   Neb.   110,  24   N.   W.   442. 

7.  Ala. — Fournier  v.  Black,  32  Ala. 
41  (holding  that  when  the  complaint 
discloses  the  amount  for  which  the 
note  was  given,  the  plaintiff  cannot 
recover  under  it  upon  a  note  given  for 
a  totally  different  amount);  Sawyer's 
Admr.  v.  Pnttem.nn.  11  Ala.  523.  111. 
Teeter   V.   Poe,   48    111.    App.   158,   hold- 
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can  be  cured  by  amendment,8  there  being  no  new  cause  of  action. 
D.  Execution  and  Delivery.  —  In  a  suit  upon  a  bill  or  note  the 
execution  of  the  instrument  must  be  alleged,9  not  necessarily,  in  terms, 
but  some  equivalent  words,  such  as  "the  defendant  made"  the  note,10 
or  describing  the  note  and  alleging  that  by  it  defendant  promised  to 
pay.11  And  so  while  a  delivery  is  necessary  it  is  sufficiently  set  forth 
by  the  allegation  that  defendant  executed  the  note,  as  execution  im- 
plies delivery,12  whether  the  execution  is  set  forth  in  terms  or  by  words 


ing  that  -when  in  substance  and  legal 
effect  the  copy  and  note  sued  upon 
■were  precisely  the  same,  mere  verbal 
differences  were  too  immaterial  to  sup- 
port an  objection  to  its  admission  in 
evidence  on  the  ground  of  variance. 
N.  Y. — Bissel  v.  Drake,  19  Johns.  66, 
the  declaration  was  on  a  note  for  $180; 
the  evidence  showed  a  note  for  $300. 
Held  fatal  variance.  N.  C. — Stevens 
X.  Smith,  15  N.  €.  292,  holding  that 
a  bill  "for  four  hundred  and  forty- 
seven"  might  be  declared  on  as 
a  bill  for  four  hundred  and  forty- 
seven  dollars,  the  word  dollars  being 
supplied  by  construction.  Vt. — Clark 
V.  Stoughton,  18  Vt.  50,  44  Am.  Dec. 
361,  holding  that  the  ordinary  dollar 
mark  was  not  a  part  of  the  English 
language  and  prefixed  to  certain  fig- 
ures, it  is  insufficient  on  demurrer. 
W.  Va. — Damarin  &  Co.  v.  Young 
Bros.,  27  W.  Va.  436. 

8.  Drake  v.  Found  Measure  Mine  Co., 
53  Fed.  474  (holding  that  amendments 
are  admissible  for  the  purpose  of  cor- 
rect erroneous  statements  or  imperfect 
description  of  the  note  described  in  the 
original  complaint  if  the  identity  of 
the  note  is  so  preserved  as  to  show 
that  the  amended  complaint  is  for  the 
same  cause  of  action) ;  Cooper  v. 
Bailey,  52  Me.  230;  Green  v.  Jackson, 
15  Me.  136. 

9.  Ark.— Hanger  v.  Dodge,  24  Ark. 
208.  CaL— Santa  Rosa  Bank  v.  Pax- 
ton,  149  Cal.  195,  86  Pac.  193.  111. 
Zimmerman  v.  Wead,  IS  111.  305.  Ind. 
Smith  v.  Carley,  8  Ind.  451.  Ky.— 
Brown  v.  Ready,  14  Kv.  L.  Rep.  583,  20 
S.  W.  1036.  Minn.— topping  v.  Clay, 
65  Minn.  346,  68  N.  W.  34.  Mont. 
Schuttler  v.  King,  13  Mont.  226,  33 
Pac.  93S.  Neb.— Gage  v.  Roberts,  12 
Neb.  276,  11  N.  W.  306.  N.  Y.— Cohu 
v.  Husson,  113  N.  Y.  662,  21  N.  E.  703; 
Bank  v.  Gulick,  8  How.  Pr.  51;  Price 
V.  McClave,  5  Duer  670.  Tex.— 
Loungeway  v.  Hale,  73  Tex.  495,  11 
S.  W.  537;  linger  v.  Anderson's  Exr., 


37  Tex.  550;  Parr  v.  Nolen,  28  Tex.  798; 
Thigpen  v.  Mundine,  24  Tex.  282;  Gray 
v.  Osborne,  24  Tex.  159;  Ross  v.  Breed- 
ing, 13  Tex.  16;  Fortune  v.  Kerr,  25 
Tex.  Supp.  309.  Wis.— Wochoska  v. 
Wochoska,  45  Wis.  423. 

10.  U.  S.— Childress  V.  Emory,  8 
Wheat.  642,  5  L.  ed.  705,  holding  it  suf- 
ficient to  allege  that  he  "made"  the 
note  without  stating  that  he  "signed." 
Ala.— Carter  v.  Long,  125  Ala.  280,  28 
So.  74.  Ind.— Douthit  v.  Mohr,  116 
Ind.  482,  18  N.  E.  449;  McDonald  V. 
Hare,  28  Ind.  App.  227,  62  N.  E.  501. 
Ky.— Bell  v.  Mansfield,  12  Ky.  L.  Rep. 
89,  13  S.  W.  838;  Rudd  v.  Colgan's 
Exr.,  4  Ky.  L.  Rep.  997.  Mo— Sle- 
vin  v.  Reppy,  46  Mo.  606.  N.  Y.— 
Keteltas  v.  Myers,  19  N.  Y.  231; 
Prindle  v.  Caruthers,  15  N.  Y.  425; 
Peets  V.  Bratt,  6  Barb.  662. 

11.  Conn. — Lord  v.  Russell,  64  Conn. 
86,  29  Atl.  242.  Ind.— Meeker  V. 
Shanks,  112  Ind.  207,  13  N.  E.  712. 
Mo. — Fay  &  Co.  v.  Richmond,  18  Mo. 
App.  355.  Tex. — Behrens  v.  Dignowit- 
ty,  4  Tex.  Civ.  App.  201,  23  S.  W. 
288.  Vt.— Binney  v.  Plumley,  5  Vt. 
500,  26  Am.  Dec.  313. 

Sufficient  Allegation  of  Execution. — 
"The  complaint  in  this  case  alleges 
'that  the  defendants,  by  their  joint 
and  several  promissory  note,  on  the 
31st  day  of  December,  1881,  ninety 
days  after  date,  promised  to  pay  to 
the  order  of  James  B.  Jaqua,  at  the 
Citizen's  Bank,  the  sum  of  two  hun- 
dred and  fifty  dollars,'  and  that  Jaqua 
subsequently  endorsed  the  note  to  the 
plaintiffs.  A  copy  of  the  note,  which 
appears  to  have  been  signed  by  the 
defendants,  is  made  an  exhibit  with 
the  complaint.  This  was  a  sufficient 
averment  of  the  execution  of  the  note 
by  the  defendants,  and  the  appellants' 
objection  that  the  complaint  does  not 
allege  that  they  executed  the  note  is, 
therefore,  not  well  taken."  Meeker 
V.  Shanks,  112  Ind.  207,  13  N.  E.   712. 

12. — Ala.— Brown     v.     Hemphill,     9 
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equivalent,  as  by  describing  the  note,  or  setting  it  out,  and  alleging 
that  he  by  it  "promised  to  pay,"  or  averring  that  he  made  it.13 

E.  Consideration.  —  1.  Negotiable  Paper.  —  As  a  negotiable  in- 
strument is  presumed  to  import  a  valid  and  sufficient  consideration,  it 
is  not  necessary  in  a  declaration  on  such  instrument  to  allege  a  con- 
sideration,14 a  failure  of  consideration  being  matter  of  defense.    "The 


Port.  206.  Ark.— Williams  v.  Williams, 
13  Ark.  421;  Mitchell  v.  Conley,  13  Ark. 
414.  Cal. — Smith  V.  Waite,  103  Cal. 
372,  37  Pac.  232;  Hook  v.  White,  36 
•Cal.  299.  111.— Chester  Coal  &  K.  Co. 
V.  Lickiss,  72  111.  521.  Ind  —  Douthit 
V.  Mohr,  116  Ind.  482,  18  N.  E.  449; 
Keesling  v.  Watson,  91  Ind.  578;  Em- 
bree  v.  Emerson,  37  Ind.  App.  16,  74 
N.  E.  44.  Ky.— Kudd  v.  Cohgan's  Exr., 
4  Ky.  L.  Eep.  997.  Minn.— Topping  v. 
Clay,  65  Minn.  346,  68  N.  W.  34.  Mo. 
Meyer  v.  Fette,  31  Mo.  423.  N.  Y. 
Eussell  v.  Whipple,  2  Cow.  536;  Peets 
V.  Bratt,  6  Barb.  662;  Odell  r.  Clyde, 
38  App.  Div.  333,  50  N.  Y.  Supp.  126. 
Ohio. — Doane  v.  Dunlap,  Tapp.  145. 
Tex.— Blount  v.-  Ralston,  20  Tex.  132. 
W.  Va. — Bank  of  Spencer  v.  Simmons, 
43  W.  Va.  79,  27  S.  E.  299.  Wis  — 
Wochoska  V.  Wochoska,  45  Wis.  423. 

Delivery  Implied. — "The  defendant 
also  contends,  that  the  plaintiffs  have 
not  averred  the  delivery  of  the  note  to 
the  payees.  It  is  not  necessary  in  a 
declaration  on  a  bill  of  exchange,  to 
aver,  that  the  maker  delivered  it:  it 
is  sufficient  to  state,  that  he  made 
it;  for  these  words  imply  a  delivery. — 
Churchill  vs.  Gardner,  7  T.  R.  596. 
In  the  case  at  bar,  the  plaintiffs  aver, 
that  the  defendant,  'by  his  note,  under 
his  hand  of  that  date,  for  value  re- 
ceived, promised  to  pay  the  said  Amos 
Binney  and  John  Broadhead,'  etc. 
But  how  could  the  defendant  effectu- 
ally promise  the  plaintiffs  by  his  note, 
without  delivery?  I  consider,  delivery 
is  implied  in  the  words  'by  his  note 
promised,'  etc.,  and  it  was  not  neces- 
sary to  aver  it."  Binney  v.  Plumley, 
5  Vt.  500,  502,  26  Am.  Dec.  313. 

13;  Conn.— Lord  v.  Eussell,  64  Conn. 
86,  29  Atl.  242.  111.— Chester  Coal  & 
E.  Co.  v.  Lieliss,  72  111.  521.  Minn.— 
Hoag  v.  Mendenhall,  19  Minn.  335.  Mo. 
Fay  &  Co.  v.  Eiehmond,  18  Mo.  App. 
355.  N.  Y. — Ginsburg  v.  Von  Seggern, 
172  N.  Y.  662,  65  N.  E.  1116;  Butch- 
ers' &  Drovers'  Bank  v.  Jacobson,  24 
How.  Pr.  204;  Odell  v.  Clyde,  38  App. 
Div.  333,  57   N.  Y.    Supp.    126.      Tex. 
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Loungeway  v.  Hale,  73  Tex.  495,  11  S. 
W.  537;  Blount  V.  Ealston,  20  Tex.  132. 
Wis. — Wochoska  V.  Wochoska,  45  Wis. 
423;  Burbank  v.  French,  12  Wis.  376. 
Allegation  Compounded  of  Law  and 
Facts. — "To  say,  then,  that  Ann  I. 
Hoag  duly  assigned  a  promissory  note 
to  defendant  is  in  effect  to  say  that 
she  did  whatever  was  necessary  to 
make  over  her  right  in  the  note  and 
to  transfer  the  property  of  the  same 
to  defendant.  In  other  words  (the 
note  being  personal  property),  that  she 
delivered  the  note  to  defendant,  eith- 
er actually  or  constructively.  This  is 
upon  the  same  principle  upon  which, 
as  applied  to  commercial  paper,  the 
words  'indorsed  to,'  and  the  word 
'made,'  are  held  to  import  delivery. 
Prindle  v.  Caruthers,  15  N.  Y.  425; 
Peets  v.  Bratt,  6  Barb.  (N.  Y.)  663, 
and  cases  cited;  Edw.  Bills  &  Notes, 
664,  671;  and  see,  also,  1  Chit.  PI.  364, 
365.  The  allegation,  'duly  assigned,' 
is  not  a  pure  legal  conclusion,  as  de- 
fendant contends,  but  an  allegation 
compounded  of  fact  and  law,  such  as 
in  many  instances  is  very  properly  per- 
mitted for  the  avoidance  of  prolixity. 
Webb  v.  Bidwell,  15  Minn.  484." 
Hoag  V.  Mendenhall,  19  Minn.  335. 

14.  II.  S.— Wilson  r.  Codman's  Exr., 
3  Cranch  193,  2  L.  ed.  408;  Kemble  v. 
Lull,  3  McLean  272,  14  Fed.  Cas.  No. 
7,683.  Ala.— Thompson  v.  Hall,  16  Ala. 
204;  Thompson  v.  Armstrong,  5  Ala. 
383;  Jones  v.  Eives,  3  Ala.  11;  James 
v.  Scott,  7  Port.  30;  Allen  v.  Dickson, 
Minor  119.  Ark. — Matlock  v.  Pure- 
foy,  18  Ark.  492.  Cal.— MeGue  v. 
Eommel,  148  Cal.  539,  83  Pac.  1000; 
Younglove  V.  Cunningham,  43  Pac. 
755;  Henke  V.  Eureka  E.  Assn.,  100 
Cal.  429,  34  Pac,  1089.  Colo.— Travel- 
ers' Ins.  Co.  r.  Denver,  11  Colo.  434, 
18  Pac.  556;  Gambrill  v.  Brown  Hotel 
Co.,  11  Colo.  App.  389,  54  Pac.  1025. 
Conn. — Camp  v.  Tompkins,  9  Conn.  545. 
D.  C. — Johnson  v.  Wright,  2  App.  Cas. 
216.  Fla.— Lines  v.  Smith,  4  Fla.  47. 
Idaho. — Brumback  v.  Oldham,  1  Idaho 
709.  HI.— Gaddy  v.  McCleave,  59  111. 
182;  Nickerson  v.  Sheldon,  33  111.    372, 
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want  of  consideration  must  be  averred  by  the  other  side."15 
2.  Non-Negotiable  Paper.  —  The  declaration  upon  non-negotiable 
paper  must  allege  the  consideration  for  the  instrument;16  but  if  the 
instrument  upon  its  face  recites  that  it  was  given  "for  value  received," 
there  is  no  need  to  allege  the  consideration  further,17  especially  if  a 
copy  of  the  note  is  set  out  in  the  declaration  or  is  attached  thereto 
and  made  part  of  the  declaration.18    A  note  payable  on  a  contingency 


85  Am.  Dee.  280;  Bilderback  v.  Bur- 
lingame,  27  111.  337;  Mason  v.  Buck- 
master,  1  III.  27.  IncL — Jackson  v. 
City  Bank,  125  Ind.  347,  25  N.  E.  430, 
9  L.  E.  A.  657;  Keesling  v.  Watson,  91 
Ind.  578;  Du  Pont  v.  Beck,  81  Ind. 
271;  Lee  v.  Pile,  37  Ind.  107;  Swift  v. 
Katliff,  74  Ind.  426.  la.— Zimbelman 
v.  Finnegan,  141  Iowa  358,  118  N.  W. 
312;  Henderson  v.  Booth,  11  Iowa  212; 
Towsley  v.  Olds,  6  Iowa  526.  Ky. — 
Brownston's  Admr.  v.  Lakes,  135  Ky. 
173,  121  S.  W.  1021;  Egbert  V.  Mc- 
Michael,  9  B.  Mon.  44;  Early  v.  Mc- 
Cart,  2  Dana  414;  Brown  v.  Hale,  2  A. 
K.  Marsh.  599;  Mullikin  v.  Mullikin, 
15  Ky.  L.  Eep.  609,  23  S.  W.  352,  25 
S.  W.  598.  Mass.— Cochran  v.  Duty, 
8  Allen  324;  Stone  v.  White,  8  Gray 
589.  Minn. — Frank  v.  Irgins,  27  Minn. 
43,  6  N.  W.  380;  Adams  v.  Adams,  25 
Minn.  72;  Pinney  V.  King,  21  Minn. 
514;  Hayward  V.  Grant.  13  Minn.  165, 
97  Am.  Dec.  228.  Miss.— Berthe  v. 
Biggs,  1  How.  195.  Mo. — Taylor  v. 
Newman,  77  Mo.  257;  Glasscock  v. 
Glasscock,  66  Mo.  627;  Rittenhouse  v. 
Ammerman,  64  Mo.  197,  27  Am.  Eep. 
215;  Bateson  v.  Clark,  37  Mo.  31; 
Caples  v.  Branham,  20  Mo.  244,  64 
Am.  Dec.  183.  Mont. — Clarke  v.  Mar- 
low,  20  Mont.  249,  50  Pac.  713.  N.  H. 
Horn  v.  Fuller,  6  N.  H.  511.  N.  Y. 
Troy  Bank  v.  Topping,  13  Wend.  557; 
Turnpike  Eoad  Co.  v.  Hurtin,  9  Johns. 
217,  6  Am.  Dec.  273;  Guggenheim  v. 
Goldberger,  27  N.  Y.  Supp.  422;  Un- 
derbill v.  Phillips,  10  Hun  591.  N.  C. 
Angier  v.  Howard,  94  N.  C.  27.  Ohio. 
Leonard  V.  Sweetzer,  16  Ohio  1;  Eing 
v.  Foster,  6  Ohio  279;  Eichmond  v. 
Patterson,  3  Ohio  368;  Dugan  v.  Camp- 
bell, 1  Ohio  115.  S.  C— Charleston 
Bank  v.  Chambers,  11  Bich.  L.  657; 
Hubble  v.  Fogartie,  3  Eich.  L.  413, 
45  Am.  Dec.  775.  Tex. — Schaner  v. 
Beitel's  Exr.,  92  Tex.  601,  50  S.  W. 
931;  Henderson  v.  Glass,  16  Tex.  559; 
Williams  v.  Edwards,  15  Tex.  41;  Mel- 
ton v.  Katzenstein  (Tex.  Civ.  App.), 
49  S.  W.  173.  Vt  —  Dewey  v.  Wash- 
burn, 12  Vt.  580.  Va. — Jackson  v. 
Jackson,     10     Leigh     448;     Peasley    v. 


Boatwright,  2  Leigh  195.  W.  Va  — 
Cheuvront  V.  Bee,  44  W.  Va.  103,  28 
S.  E.  751;  McClain  v.  Lowther,  35  W. 
Va.  297,  13  S.  E.  1003.  Wis.— Strunk 
V.  Smith,  36  Wis.   631. 

15.  Poirier  v.  Gravel,  88  Cal.  79,  25 
Pac.  962;  Kackley  v.  State,  91  Ind. 
437. 

16.  Conn. — Nat.  Sav.  Bank  v.  Cable, 
73  Conn.  568,  48  Atl.  428;  Hall  v.  Cran- 
dall,  Kirby  402.  Ky.— Prior  v.  Lin- 
sey,  3  Bibb  76.  Me. — Bourne  v.  Ward, 
51  Me.  191.  Mass. — Hemenway  v. 
Hickes,  4  Pick.  497.  Minn. — Priedman 
V.  Johnson,  21  Minn.  12.  Miss. — Har- 
din v.  Pelan,  41  Miss.  112.  N.  H. 
Odiorne  V.  Odiorne,  5  N.  H.  315.  N.  J. 
Conover  v.  Stillwell,  34  N.  J.  L.  54. 
N.  Y—  Prindle  v.  Caruthers,  15  N.  Y. 
425,  430;  Jerome  v.  Whitney,  7  Johns. 
321;  Eichardson  v.  Carpenter,  2  Swee- 
ney 360;  Lansing  v.  McKillip,  3 
Caines  286.  Pa. — Shee  V.  Megargee,  4 
Phila.  7,  17  Leg.  Int.  20.  S.  C— Tread- 
way  V.  Nicks,  3  McCord  L.  195;  Doug- 
lass v.  Davie,  2  McCord  L.  218.  Tenii. 
Shelton  v.  Bruce,  9  Yerg.  24;  Bead  v. 
Wheeler,  2  Yerg.  50.  Tex. — Summer* 
v.  Sanders  (Tex.  Civ.  App.),  28  S.  W. 
1038. 

17.  Colo Ullery  v.  Brohm,  20  Colo. 

App.  389,  79  Pac.  180.  Ind.— McDon- 
ald v.  Hare,  28  Ind.  App.  227,  62  N.  E. 
501.  Minn. — Friedman  v.  Johnson,  21 
Minn.  12.  Mo. — Harkness  V.  Jones,  71 
Mo.  App.  239.  N.  H.— Odiorne  v. 
Odiorne,  5  N.  H.  315.  N.  Y—  Jerome 
V.  Whitney,  7  Johns.  321;  Benson  v. 
Couchman,  1  Code  Eep.  119.  Tex. 
Williams  v.  Edwards,  15  Tex.  41;  Rob- 
ertson v.  Phillips,  1  White  &  W.  Civ. 
Cas.   §477. 

Contra. — Shee  v.  Mesrargee,  4  Phila. 
(Pa.)   7,  17  Leg.  Int.  20. 

18.  Ind.— Petree  r.  Fielder,  3  Ind. 
App.  127,  29  N.  E.  271.  Me.— Bourne 
v.  Ward,  51  Me.  191.  Minn. — Elmquist 
V.  Markoe,  39  Minn.  494,  40  N.  W.  S25; 
Frank  v.  Irgins,  27  Minn.  43,  6  N.  W. 
380.  Mo. — Jacobs  v.  Gibson,  77  Mo. 
App.  244;  Harkness  v.  Jones,  71  Mo. 
App.    289.     N.   Y Meyer   v.   Hibsher, 
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is  not  a  negotiable  note  and,  therefore,  a  consideration  must  be  alleged, 
in  a  declaration  on  such  note.19 

F.  Transfer  and  Ownership.  —  1.  Necessity  of  Alleging  In. 
dorsement,  Assignment,  or  Ownership.  —  In  an  action  by  other  than 
the  payee  of  a  note,  the  declaration  must  aver  the  assignment  or  the 
indorsement  of  the  note,  or  must  allege  some  other  fact  to  show  plain- 
tiff's ownership.20  Where  the  note  is  made  payable  to  a  certain  person  or 


47  N.  Y.    265;    Walrad    v.    Petrie,     4 
Wend.  575. 

For  Value  Received.— "It  is  claimed 
by  the  appellant  that  the  complaint 
was  insufficient  in  failing  to  allege 
that  the  note  sued  on  was  executed 
for  'value  received.'  A  copy  of  the 
note  was  filed  with  and  made  a  part 
of  the  complaint.  The  note  which  was 
a  part  of  the  complaint  was  given  for 
'value  received,'  as  shown  by  the 
note.  Without  considering  the  ques- 
tion as  to  whether  the  complaint 
would  have  been  insufficient  without 
the  allegation  of  value  received  being 
contained  in  it,  or  in  the  exhibit  made 
a  part  of  the  complaint,  as  the  note  in 
suit  was  filed  with  and  made  a  part  of 
the  complaint  and  was  given  for  value 
received,  the  demurrer  was  correctly 
overruled."  Petree  v.  Fielder,  3  Ind. 
App.  127,  131,  29  N.  E.  271. 

19.  Conover  v.  Stillwell,  34  N.  J. 
L.  54.  N.  Y.— Prindle  v.  Caruthers,  15 
N.  Y.  425;  Fulton  v.  Varney,  102  N.  Y. 
Supp.  608.  N.  C— Stamps  v.  Graves, 
11  N.  C.  102.  Tenn  —  Shelton  v.  Bruce, 
9  Yerg.  24. 

But  in  Nichols  V.  Woodruff,  8  Blackf. 
(Ind.)  493,  the  court  held  that  by  vir- 
tue of  the  statute  it  was  not  necessary 
to  allege  the  consideration  in  the  pe- 
tition though  the  note  was  payable  on 
a  contingency. 

Consideration  Not  Implied.— "The 
validity  of  the  contract  sued  on  is  de- 
nied for  the  want  of  a  consideration  to 
support  it.  The  money  mentioned  be- 
ing payable  on  a  contingency,  the  in- 
strument is  not  a  promissory  note.  As 
a  consequence,  a  consideration  will  not 
be  implied  from  the  form  of  the  in- 
strument, and  the  plaintiff,  to  estab- 
lish his  right  to  recover,  must  aver 
and  prove  the  consideration  on  which 
the  contract  was  founded.  Even  in 
the  case  of  a  promissory  note,  the 
words  'value  received'  only  import  a 
consideration  so  as  to  relieve  the 
party  from  proving  it  in  the  first  in- 
stance; and  it  is  well  settled  that  the 
consideration  may  be  inquired  into,  and 
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if  a  want  of  consideration  is  shown, 
the  plaintiff  cannot  recover."  Con- 
over  v.  Stillwell,  34  N.  J.  L.  54,  56. 

20.     U.   S.— Earlhart  v.    Campbell,    8 
Fed.    Cas.    No.    4,241a.     Ala.-Douglas 
v.   Beasley,  40  Ala.    142;     Browder    v. 
Gaston,  30  Ala.  677.      Ark.— Kittlewell 
v.    Scull,     3     Ark.     474.       Cal.— Ball   v. 
Lowe,  135  Cal.  678,  68  Pac.  106;  Pryce 
V.   Jordan,    69   Cal.   569,     11    Pac.     185. 
Colo.— Sykes   v.   Kruse,   113   Pac.    1013. 
D.  C— James  v.  Davis,  3   Mackey   158. 
111. — Evangelical   Assn.   v.   Plagge,     177 
111.   431,   53   N.  E.   76,  69  Am.  St.  Bep. 
252.     Ind.— Mackey  v.  -Craig,   144  Ind. 
203,   43    N.    E.    6;    Eichelberger   v.   Old 
Nat.  Bank,   103  Ind.  401,  3  N.  E.  127; 
Keller  v.   Williams,  49  Ind.   504;     Har- 
vey  v.    Wilson,    44   Ind.    231;    Clark   v. 
Trueblood,   16  Ind.  App.  98,  44    N.    E. 
679.       Kan.— Hadden    v.    Rodkey,      17 
Kan.  429.  Ky. — Graham  v.  Louisville'City 
Nat.  Bank,  103  Ky.  641,  45  S.  W.  870; 
Haney  v.  Tempest,  3  Met.  95;  Hogland 
/'.  Brown,  8  B.  Mon.  477;  Six  v.  Price, 
19   Ky.   L.   Eep.   1420,    43    S.    W.    433. 
La. — Druman  v.  Bradfute,  18  La.  Ann. 
680;   Butler  V.   Stewart,    18    La.    Ann. 
554;  Thieery  v.  Laffon,  4  La.  Ann.  347; 
Hepburn  v.   Ratliff,    2    La.    Ann.    331. 
Me.— Jenness  v.   Barron,    95    Me.    531, 
50   Atl.   712.     Mass.— Buck  v.  Merrick, 
8    Allen   123;    Hollis  V.   Richardson,    13 
Gray    392.      Mich. — Sweet     v.     Woodin, 
72  Mich.  393,  40  N.  W.  471.     Mo.— Me- 
chanics' Bank  v.  Donnell,  35  Mo.  373; 
Milbank-Scampton    Mill     Co.    v.    Pack- 
wood  (Mo.  App.),  133  S.  W.  667.    N.  H. 
Tibbets   v.    Gerrish,    25    N.    H.     41,    57 
Am.      Dec.     307.     N.     J.— Crisman     v. 
Swisher,  28  N.  J.  L.  149;  Flax  &  Hemp 
Mfg.  Co.  v.  Ballentine,  16  N.  J.  L.  454. 
N.   Y.— White   v.    Brown,    14   How.   Pr. 
282;    DeForrest   v.   Frary,    6    Cow.    151; 
Lord    v.    Chesebrough,    4    Sandf.     696; 
Genet  v.  Sayre,  12  Abb.  Pr.  347;  Odell 
v.  Clyde,  57  N.  Y.    Supp.    126;    Good- 
win v.  Cobe,  24  Misc.  389,    53    N.    Y. 
Supp.  415.      N.  C. — Pearce  v.  Mason,  78 
N.    C.   37.       Pa.— Penn     Nat.    Bank    v. 
Kopitzsch   Soap    Co.,   161   Pa.    134,    28 
Atl.  1077;   Laurance  v.  Fussell,  77  Pa. 
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bearer,  the  bearer  in  an  action  against  the  maker  need  not  set  out  any 
title  through  assignment,  but  may  merely  claim  as  bearer.21 

2.  Sufficiency  of  Allegation  as  to  Title.  —  In  a  declaration  on  a 
bill  or  note,  the  ownership  may  be  sufficiently  shown  by  alleging  facts 
from  which  the  plaintiff's  title  necessarily  may  be  deduced;22  while  in 


460;  Camp  v.  Bank  of  Oswego,  10 
Watts  130;  Tradesmen's  Bank  v.  John- 
son, 12  Pa.  Co.  Ct.  6.  R.  I.— Bank  of 
America  v.  Senior,  11  R.  I.  376.  S.  C. 
Thompson  v.  Malone,  13  Rich.  L.  252. 
S.  D—  Baker  v.  Warner,  16  S.  D.  292, 
92  N.  W.  393.  Term. — McCandlass  V. 
Polk,  10  Humph.  617.  Tex.— Colbert- 
son  v.  Beeson,  30  Tex.  76;  Moody  v. 
Benge,  28  Tex.  545;  Frazier  v.  Todd, 
4  Tex.  461.  Vt. — Perkins  v.  Bradley, 
24  Vt.  66. 

Facts  Showing  Ownership. — ' '  The 
defect  which  appellant,  insists  is  found 
in  the  complaint  is  that  it  appears 
therefrom  that  the  check  was  made  pay- 
able to  the  First  National  Bank  of 
Greensburg,  while  it  does  not  appear 
that  the  check  was  ever  endorsed  or 
assigned  to  the  decedent  or  to  the  ap- 
pellee. It  is,  however,  alleged  that 
the  check  is  the  property  of  the  ap- 
pellee, and  that  it  was  drawn  for  his 
decedent  in  payment  of  the  purchase- 
price  of  said  land.  The  bank,  also, 
was  made  a  party  to  assert  any  claim 
which  it  might  have  upon  the  check. 
Certainly,  the  decedent  might  be  the 
equitable  owner  of  the  check,  even 
though,  for  some  reason  which  does 
not  appear,  it  was  made  payable  to 
the  bank."  Mackey  v.  Craig,  144  Ind. 
203,   43   N.   E.   6. 

No  Sufficient  Averment  of  Transfer. 
Mechanics'  Bank  v.  Donnell,  35  Mo. 
373. 

21.  Carrol  v.  Meeks,  3  Port.  226. 
Ark. — Matlock  v.  Purefoy,  18  Ark. 
492.  Ind. — Black  v.  Duncan,  60  Ind. 
522.  la. — Dabney  v.  Reed,  12  Iowa 
315;  Elliott  v.  Corbin,  4  Iowa  564.  Ky. 
New  South  Brewing  &  Ice  Co.  v.  Price, 
21  Ky.  L.  Rep.  11,  50  S.  W.  963.  Md. 
Ellicott  v.  United  States  Ins.  Co.,  8 
Gill  &  J.  166.  Mass.— Dole  v.  Weeks, 
4  Mass.  451.  Miss.— Bank  &  Trust 
Co.  V.  Smith,  89  Miss.  298,  42  So.  345. 
Mo.— Spears  V.  Bond,  79  Mo.  467.  N.  Y. 
Mechanics'  Bank  v.  Straiton,  5  Abb. 
Pr.  (N.  S.)  11.  Vt.— White  v.  Tarbell, 
27  Vt.  573. 

22.  Ala. — Woodlawn  v.  Purvis,  108 
Ala.  511,  18  So.  530.  Ark.— Kittlewell 
V.    Scull,    3    Ark.    474.      Cal  —  Pryce    v. 


Jordan,  69  Cal.  569,  11  Pac.  185.  Colo. 
Ullery  v.  Brohm,  20  Colo.  App.  389,  79 
Pac.  180;  Doty  v.  Irwin-Phillips  Co.,  15 
Colo.  App.  96,  61  Pac.  188.  Del.— Mil- 
lar V.  Wilmington  Trust  Co.,  75  Atl. 
789.  111. — Evangelical  Assn.  v.  Plagge, 
177  111.  431,  53  N.  E.  76,  69  Am.  St. 
Eep.  252;  Simpson  v.  Rauleti,  7  I1L 
312.  Ind.— Digan  v.  Mandel,  167  Ind. 
586,  79  N.  E.  899;  Tavlor  v.  Angel,  182 
Ind.  670,  71  N.  E.  49;  Eichelberger  v. 
Old  Nat.  Bank,  103  Ind.  401,  3  N.  E. 
127;  Richardson  v.  Snider,  72  Ind.  425, 
37  Am.  Rep.  168;  McWhorter  v.  Nor- 
ris,  9  Ind.  App.  490,  37  N.  E.  21,  34 
N.  E.  854.  la. — Montague  v.  Reineger, 
11  Iowa  503.  Kan. — Eobinson  Female 
Sem.  v.  Campbell,  60  Kan.  60,  55  Pac. 
276;  Hadden  v.  Rodkey,  17  Kan.  429. 
Ky. — Haney  v.  Tempest,  3  Mete.  95; 
Rice  v.  Horgan,  8  Dana  133.  La. — 
Clannon  V.  Calhoun,  10  La.  Ann.  46. 
Me. — Jenness  v.  Barron,  95  Me.  531, 
50  Atl.  712.  Mich.— Sweet  v.  Wooiin, 
72  Mich.  393,  40  N.  W.  471.  Minn. 
Perkins  V.  Merrill,  37  Minn.  40,  33 
N.  W.  3.  Mo.— Spears  v.  Bond,  79  Mo. 
467;  Mechanics'  Bank  v.  Donnell,  35 
Mo.  373;  Menard  v.  Wilkinson,  3  Mo. 
92.  Neb.— Guthrie  V.  Treat,  66  Neb. 
415,  92  N.  W.  595,  103  Am.  St.  Rep. 
718.  N.  J. — Crisman  v.  Swisher,  28  N. 
J.  L.  149.  N.  Y  —  Hays  V.  Hathorn,  74 
N.  Y.  486;  Farmers'  &  M  Bank  v. 
Wadsworth,  24  N.  Y  547;  Parker  v. 
Totten,  10  How.  Pr.  233;  Gurnee  v. 
Beach,  40  Hun  108;  Palmer  v.  Smedley, 
28  Barb.  468.  N.  C. — Pearce  v.  Mason, 
78  N.  C.  37.  Pa.— Penn  Nat.  Bank  v. 
Kopitzsch  Soap  Co.,  161  Pa.  134,  28 
Atl.  1077;  Garden  City  Nat.  Bank  v. 
Fitler,  155  Pa.  210,  26  Atl.  372,  35  Am. 
St.  Rep.  874;  Camp  v.  Bank  of  Oswego, 
10  Watts  130.  Tenn. — McCandlass  v. 
Polk,  10  Humph.  617.  Tex.— Lounge- 
way  v.  Hale,  73  Tex.  495,  11  S.  W.  537; 
Unger  v.  Anderson's  Exrs.  37  Tex. 
550;  Santa  Fe,  etc.  Co.  v.  Cumley  (Tex. 
Civ.  App.),  132  S.  W.  889;  Simpson 
v.  Masturson  (Tex.  Civ.  App.),  31  S.  W. 
419;  Leal  V.  Woodhouse,  2  Wills.  Civ. 
Cas.  §102;  Kinsey  v.  Bellas,  1  White 
&  W.  Civ.  Cas.  §96.  Wash.— Osborne 
&  Co.  v.  Stevens,  15  Wash.  478,  46  Pac, 
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a  suit  by  a  transferee,  an  allegation  that  plaintiff  is  the  holder  and 
owner  of  the  notes  has  been  held  a  sufficient  showing  of  title  in  many 
cases,23  yet  in  some  cases  this  has  been  held  to  state  a  mere  conclusion 
of  law.24  But  where  the  note  is  set  out  in,  or  annexed  as  an  exhibit  to 
the  complaint,  title  is  sufficiently  averred  by  referring  thereto  and  al- 
leging that  the  plaintiff  is  a  bona  fide  holder  thereof  and  that  it  is 
unpaid,25  or  that  it  is  due  plaintiff.28 


1027;  Davis  v.  Eriekson,  3  Wash.  654, 
29  Pae.  86.  W.  Va.— Huntington  Bank 
v.  Hysell,  22  W.  Va.  142. 

Presumption  of  Continuance. — "It 
is  objected  that  the  statement  is  in- 
sufficient to  constitute  a  cause  of  ac- 
tion, because  it  does  not  show  that  the 
plaintiff,  since  the  indorsement,  assign- 
ment, and  delivery  of  the  note  to  him, 
continued  to  be  the  owner  and  holder 
of  the  note,  or  that  he  was  the  owner 
and  holder  thereof  at  the  commence- 
ment of  the  action.  But  it  shows  that 
the  plaintiff  acquired  title  to  the  note 
from  the  original  payee  by  the  'in- 
dorsement, assignment,  and  delivery.' 
As  a  matter  of  law,  therefore,  the  title 
to  the  note  passed  to  the  plaintiff;  and 
the  legal  presumption  is  also  that  he 
continued  to  be,  and  was  at  the  com- 
mencement of  the  action,  the  owner 
and  holder  of  the  note,  and  as  such 
the  real  in  interest  and  entitled  to 
sue.  These  legal  conclusions,  deducible 
from  the  facts  averred  in  the  complaint, 
constitute  no  part  of  the  allegations  of 
facts  necessary  to  constitute  a  cause 
of  action."  Pryce  v.  Jordan,  69  C&l 
569,  571,  11  Pac.  185. 

23.  Cal.— Eames  v.  -Crosier,  101  Cal. 
260,  35  Pac.  873;  Rollins  v.  Forbes,  10 
Cal.  299.  Kan. — Robinson  Female 
Sem.  v.  Campbell,  60  Kan.  60,  55  Pac. 
276.  Ky—  Rice  r.  Hogan,  8  Dana  133; 
New  South  Brewing  &  Ice  Co.  v.  Price, 
21  Kv.  L.  Rep.  11,  50  S.  W.  963.  Mich. 
Draper  v.  Fletcher,  26  Mich.  154.  N.  Y. 
Genet  V.  Sayre,  12  Abb.  Pr.  347;  Iron 
Wks.  V.  Smith,  4  Duer  362.  Ohio.— 
Stoutenburg  v.  Lybrand,  13  Ohio  St. 
228.  Tex.— Gunter  v.  Mclntire  (Tex. 
Civ.  App.),  24  S.  W.  590.  Wis.— Geil- 
fuss  v.  Gates,  87  Wis.  395.  58  N.  W. 
742;   Reeve  v.  Fraker,  32  Wis.  243. 

24.  Cal.— Eames  V.  Crosier,  101  Cal. 
260,  35  Pac.  873.  la.— Montague  v. 
Reineger,  11  Iowa  503.  Mass. — Hollis 
17.  Richardson.  13  Gray  392.  Minn. 
Topping  v.  Clay,  62  Minn.  3,  63  N.  W. 
1038.  Mo. — Mechanics'  Bank  v.  Don- 
nell,    35    Mo.    373.      N.  Y—  White    v. 
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Brown,  14  How.  Pr.  282;  Beach  v.  Gal- 
lup, 2  Code  Rep.  66. 

25.  Woodlawn  v.  Purvis,  108  Ala. 
511,  18  So.  530;  Owen  v.  Moore,  14  Ala. 
640;  Greenburg  v.  Wilkins,  9  Abb.  Pr. 
(N.  Y.)  206  note;  Phelps  V.  Ferguson, 
9  Abb.  Pr.  (N.  Y.)  206;  Continental 
Bank  v.  Bramhall,  10  Bosw.  (N.  Y.) 
595. 

26.  Ala.— Morris  v.  Poillon,  50  Ala. 
403  (holding  that  the  words  "said  note 
being  the  property  of  the  plaintiff" 
was  a  sufficient  averment  of  plaintiff's 
ownership) ;  Clark  v.  Moses,  50  Ala. 
326;  Nesbitt  V.  Pearson's  Admr.  33 
Ala.  668.  La. — Butler  v.  Stewart,  IS 
La.  Ann.  554.  Neb. — Downing  v. 
Glenn,  26  Neb.  323,  41  N.  W.  1119; 
Sanborn  v.  Hale,  12  Neb.  318,  11  N.  W. 
302.  N.  Y.— Levy  v.  Levy,  6  Abb.  Pr. 
89;  Peets  V.  Bratt,  6  Barb.  662;  Con- 
tinental Bank  r.  Bramhall,  10  Bosw. 
595;  Appleby  v.  Elkins,  2  Sandf.  673. 

Sufficient  Averment  of  Ownership. 
"The  defendant  excepted  that  the 
plaintiff  does  not  set  out  any  cause  of 
action  in  his  petition  in  this,  that  he 
alleges  that  defendant  is  indebted  unto 
him  on  a  promissory  note  given  to 
W.  M.  D.  Cauthorn;  but  plaintiff  does 
not  aver  that  the  note  was  delivered 
to  him,  or  that  he  is  the  holder  or  the 
owner  of  same.  Plaintiff  avers  that 
defendant  is  indebted  unto  him,  but 
does  not  state  how  that  indebtedness 
or  liability  accrued  to  plaintiff  from 
defendant.  These  exceptions  were  over- 
ruled by  the  court.  We  are  of  opinion 
that  the  Court  decided  correctly.  The 
petition  clearly  states  that  the  indebt- 
edness of  defendant  in  favor  of  the 
plaintiff,  is  upon  this  note,  which  is 
sufficiently  described  to  advise  the  de- 
fendant of  the  cause  of  action.  The 
statement  that  the  defendant  is  in- 
debted to  the  plaintiff  on  the  note,  vir- 
tually and  substantially  carries  with  it 
the  idea  that  plaintiff  is  the  holder  and 
owner  of  the  note;  for  if  the  plaintiff 
did  not  hold  the  note,  the  defendant 
would  not  and   could   not  be  indebted 
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3.  Sufficiency  of  Allegation  as  to  Assignment  and  Indorsement.  — 
Assignees.  —  In  an  action  on  a  note  'by  an  assignee  it  is  sufficient  to 
merely  allege  the  assignment  to  the  plaintiff,27  unless  the  mode  of  as- 
signment be  regulated  by  statute,  in  which  event  the  statutory  mode 
must  be  alleged  and  proved,28  and  if  the  statute  requires  the  setting  out 
of  the  assignment,  or  its  filing  or  annexing  to  the  declaration,  this, 
of  course  must  be  done.29 

Endorsement.  —  In  a  suit  by  an  indorsee  upon  a  note,  an  averment 
that  the  note  was  regularly  indorsed  to  plaintiff,  in  the  absence  of 
statutory  regulation,  is  sufficient  allegation  of  indorsement,30  or  it  is 


to  him  on  that  note."    Butler  v.  Stew- 
art, 18  La.  Ann.  554. 

27.  Ark.— Kittlewell  v.  Scull,  3  Ark. 
474.  Ind. — Thompson  v.  Madison  B.  & 
A.  Assn.,  103  Ind.  279,  2  N.  E.  735; 
Zotter  v.  Lawrence,  95  Ind.  346;  Simp- 
kins  V.  Smith,  94  Ind.  470;  Smith  V. 
Hunter,  33  Ind.  106;  Barter  v.  Ellis, 
6  Blackf.  154.  Ky.— Gunn  v.  Strong,  20 
Ky.  L.  Kep.  650,  47  S.  W.  339.  Md. 
Union  Bank  v.  Tillard,  26  Md.  446. 
Minn.— Topping  v.  Clay,  65  Minn.  346, 
68  N.  W.  34;  Hoag  v.  Mendenhall,  19 
Minn.  335.  N.  Y. — Oishei  V.  Craven, 
31  N.  Y.  Supp.  1021;  Manheimer  V. 
Levy,  3  N.  Y.  Supp.  130.  Tex.— Ruth- 
erford V.  Smith,  28  Tex.  322.  Vt. 
Brooks  v.  Edson,  7  Vt.  351.  W.  Va. 
Smoot  17.  McGraw,  48  W.  Va.  144,  35 
S.  E.  914. 

28.  Cal. — Alexander  v.  McDow,  108 
Cal.  25,  41  Pac.  24.  111.— Biggins  V. 
Bullock,  66  111.  37;  Toles  V.  Montague, 
53  111.  384;  Keeler  v.  Campbell,  24  111. 
287;  Simpson  v.  Eanlett,  7  111.  312. 
Ind.— Hill  v.  Shalter,  73  Ind.  459  (hold- 
ing that  the  allegation  that  the  "note 
was  indorsed  and  assigned  by  the  pay- 
er to  plaintiff"  was  equivalent  to  an 
allegation  that  the  note  was  assigned  by 
endorsement  thereon  in  writing  and 
was  sufficient) ;  Leedy  V.  Nash,  67  Ind. 
311;  Keller  V.  Williams,  49  Ind.  504; 
Alexander  v.  Gaar,  15  Ind.  89;  Barcus 
v.  Evans,  14  Ind.  381.  Ky— Satter- 
white  v.  Lewis,  Litt.  Sel.  Cas.  60,  hold- 
ing that  failure  to  show  in  complaint 
whether  assignment  was  in  writing  or 
by  parol  is  matter  for  special  demurrer. 

Must  Allege  Mode  of  Assignment.— 
"Two  modes  of  assigning  notes  are  au- 
thorized by  our  code;  one  by  delivery, 
and  the  other  by  'indorsement  on  the 
back  thereof.'  In  a  suit  upon  a  note 
by  an  assignee,  he  should  aver  in  his 
complaint  the  mode  in  which  the  as- 
signment in  the  given  case  was  exe- 
cuted;  because,  if  it  was  by  delivery, 


he  must  make  the  assignor  a  party; 
but  if  it  was  by  indorsement,  he  need 
not."     Barcus  V.  Evans,  14  Ind.  381. 

Assigned  by  Indorsement.  —  ' '  The 
gravamen  of  the  charge  against  this 
complaint  is  that  it  fails  to  make  the 
necessary  averment  of  assignment  to 
plaintiff.  The  note,  by  containing  a 
provision  for  the  payment  of  attorneys' 
fees,  was  stripped  of  that  essential 
characteristic  of  a  negotiable  instru- 
ment by  which  it  could  pass  by  simple 
indorsement,  with  all  the  attaching  lia- 
bilities to  the  indorser.  Assignment 
of  it,  therefore,  became  necessary  to 
convey  title.  But  such  an  instrument 
may  be  assigned  by  indorsement  as 
fully  as  may  a  negotiable  instrument. 
(Civ.  Code,  sec.  1459.)  The  assign- 
ment is  pleaded  in  the  complaint  with 
Caesarian  brevity  by  the  single  word 
indorsed,  followed  by  the  quotation. 
This,  however,  is  aided  by  the  subse- 
quent statement  that  the  principal  and 
interest  are  due  from  defendant  to 
plaintiff.  By  fair,  if  not  by  necessary, 
implication,  we  learn  from  this  that 
Levy  and  Alexander  assigned  the  in- 
strument by  indorsement  and  delivered 
it  to  plaintiff,  and  that  plaintiff  then 
became  and  now  is  the  owner  and  hold- 
er of  it.  So  construed,  the  complaint 
will  support  the  judgment,  although  it 
must  be  added  that  the  weight  is  quite 
all  it  is  capable  of  sustaining."  Alex- 
ander v.  McDow,  108  Cal.  25,  29,  41 
Pae.  24. 

29.  Ind.-Roche  v.  Moffitt,  107  Ind. 
58,  3  N.  E.  940;  Prince  V.  State,  42  Ind. 
315;  Peoria  M.  &  F.  Ins.  Co.  v.  Wal- 
ser,  22  Ind.  73.  la. — McCarn  r.  Rivers, 
7  Iowa  404;  Mainer  v.  Reynolds,  4 
Greene  187.  Ky.— Rodgers  v.  Ellis,  1 
Bibb  163.  Okla  — First  Nat.  Bank  v. 
Jones,  2  Okla.  353,  37  Pac.  824.  Pa. 
Gere  v.  Unger,  125  Pa.  644,  17  Atl.  511. 

30.  U.  S—  Childress  r.  Emory,  21  U. 
S.  642,  5  L.  ed.  705,  holding  that  where 
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sufficient  to  allege  facts  from  which  an  indorsement  may  be  reason- 
ably deduced.31      But  in  some  jurisdictions  it  is  necessary  to  set  out 


a  note  was  indorsed  by  a  firm  it  was 
not  necessary  to  aver  the  names  of  the 
partners.  Ala. — Snelgrove  V.  Branch 
Bank,  5  Ala.  295.  Colo. — Louisville 
Coal  Min.  Co.  v.  International  Trust 
Co.,  18  Colo.  App.  345,  71  Pac.  898. 
111.— Roberts  V.  Thompson,  28  111.  79; 
Franey  v.  True,  26  111.  184.  Ind.— 
Taylor  v.  Hearn,  131  Ind.  537,  31  N.  E. 
201;  Williams  V.  Osborn,  75  Ind.  280 
(holding  that  an  allegation  that  the 
note  was  "assigned  in  writing"  is  not 
equivalent  to  an  allegation  that  it  was 
indorsed).  Ky. — Gaar  V.  Louisville 
Banking  Co.,  11  Bush  180,  21  Am.  Bep. 
209.  Me.— Ware  v.  Webb,  32  Me.  41. 
Mass. — McGregory  v.  McGregory,  107 
Mass.  543.  Minn. — Cabbott  v.  Radford, 
17  Minn.  320;  Frasier  v.  Williams,  15 
Minn.  288;  Hayward  V.  Grant,  13  Minn. 
165,  97  Am.  Dec.  228.  Mo.— Beattie  v. 
Lett,  28  Mo.  596;  Hays  v.  Mulholland, 
78  Mo.  App.  493.  Neb. — Meyers  v. 
Farmers'  Bank,  53  Neb.  824,  74  N.  W. 
252;  Sanborn  v.  Hale,  12  Neb.  318,  11 
N.  W.  302.  N.  Y.— Cheever  v.  Pitts- 
burg, etc.,  R.  Co.,  169  N.  Y.  581,  62  N. 
E.  1094;  Holstein  v.  Rice,  15  How.  Pr. 
1;  Mitchell  v.  Hyde,  12  How.  Pr.  460; 
Taylor  v.  Corbiere,  8  How.  Pr.  385; 
Loomis  v.  Dorshimer,  8  How.  Pr.  9; 
Burrall  v.  DeGroot,  5  Duer  379;  Edel- 
man  v.  Rams,  109  N.  Y.  Supp.  816; 
Maccarone  V.  Hayes,  82  N.  Y.  Supp. 
1005.  Tex. — Jackson  v.  Marshall,  6 
Tex.  324.  Vt. — Perkins  v.  Bradley,  24 
Vt.  66;  Hodges  v.  Adams,  19  Vt.  74, 
46  Am.  Dec.  181.  Va. — Freemen's 
Bank  v.  Ruckman,  16  Gratt.  126.  W. 
Va. — Bank  of  Huntington  v.  Hysell,  22 
W.  Va.  142.  Wis.— Reeve  V.  Fraker,  32 
Wis.  243;  Burbank  v.  French,  12  Wis. 
376. 

Insufficient  Allegation  of  Indorse- 
ment.— ' '  That  Clifton  then  and  there 
endorsed  the  said  promissory  note,  and 
the  same  was  afterwards,  and  before 
the  same  became  due  and  payable,  de- 
livered to  the  plaintiff,"  is  not  equiva- 
lent to  an  allegation  "that  Clifton  en- 
dorsed the  note  to  the  plaintiff." 
Loomis  v.  Dorshimer,  8  How.  Pr.  (N. 
Y.)  9. 

31.  Ala. — Brown  v.  Fowler,  133  Ala. 
310,  32  So.  584.  Ind.— Fulton  v.  Long- 
him,  118  Ind.  286,  20  N.  E.  796.  Kan. 
First  Nat.  Bank  v.  Elliott,  46  Kan.  32, 
26   Pac.   487    (holding    that   a   declara- 
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tion  setting  out  a  copy  of  the  note 
with  all  indorsements  and  alleging 
ownership,  which  indorsements  are 
without  date  and  in  blank,  is  sufficient 
to  show  that  the  title  was  transferred 
by  indorsement) ;  Pratt  v.  Topeka 
Bank,  12  Kan.  570.  Ky. — Logan  Bank 
V.  Small,  2  Mon.  8'8;  Lyddane  v.  Owens- 
boro  Banking  Co.,  106  Ky.  706,  51  S. 
W.  453.  N.  J.— Elmendorf  v.  Shotwell, 
15  N.  J.  Lu  153.  N.  Y.— Farmer's  & 
M.  Bank  v.  Wadsworth,  24  N.  Y.  547; 
Phelps  v.  Ferguson,  19  How.  Pr.  143; 
New  York  Marbled  Iron  Wks.  v.  Smith, 
4  Duer  362;  Youngs  v.  Perry,  59  N. 
Y.  Supp.  19;  Moore  v.  Monell  Co.,  58 
N.  Y.  Supp.  430.  Ohio.— Snedecker  v. 
Test,  Tapp.  144.  S.  C— Rambo  V. 
Metz,  5  Strobh.  108,  53  Am.  Dec.  694. 

Facts  Sufficient  To  Show  Endorse- 
ment.— "A  demurrer  to  the  petition 
was  properly  overruled,  it  being  al- 
leged that  the  payees  indorsed  the  bill 
by  writing  their  names  across  the  back, 
and  that  the  plaintiff  was  the  owner 
and  holder  thereof.  It  is  unnecessary 
to  allege,  in  addition,  that  the  indorse- 
ment was  to  plaintiff.  Osborne  v. 
Stevens,  15  Wash.  478  (46  Pac.  1027); 
14  Enc.  PI.  &  Prac,  524.  A  promise  by 
the  acceptor  to  pay  is  alleged,  and  that 
appellant  indorsed  the  bill  to  the  bank, 
or  the  equivalent  of  that  allegation. 
It  is  a  sufficient  averment.  In  the  case 
of  Huffaker  v.  Bank,  12  Bush  287,  no 
promise  at  all  was  alleged.  But  in  this 
case  the  averment  is  that  the  acceptor 
promised  to  pay,  and,  in  substance,  that 
appellant  indorsed  the  bill  to  appellee, 
which  is  sufficient  to  make  appellant 
liable.  A  promise  by  the  acceptor  to 
pay  being  alleged,  a  proper  averment 
of  an  indorsement  by  payee  to  plaint- 
iff is  equivalent  to  an  averment  of  a 
promise  to  pay  by  the  indorser,  for  it 
is  an  averment  of  facts  which,  under 
the  law-merchant,  make  the  indorser 
liable."  Lyddane  V.  Owensboro  Bkg. 
Co.,  106  Ky.  706,  51  S.  W.  453. 

Sufficient  Allegation  of  Transfer  of 
Title. — "A  second  argument  is  that  the 
petition  does  not  state  a  cause  of  ac- 
tion. The  argument  is  founded  upon 
the  fact  that  the  petition  does  not  ex- 
pressly allege  that  the  bank  is  the  own- 
er of  the  notes.  The  petition  alleges 
the  execution  and  delivery  of  the  notes 
by    the    Myerses    to    Kirwin    and    then 
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or  file  a  copy  of  the  instrument  through  which  the  plaintiff  claims, 
showing  his  title;32  and  some  courts  have  held  that  there  must  be  be- 
side the  copy  of  the  indorsement  an  allegation  in  the  declaration  of 
the  indorsement.33 

4.  Consideration  for  Transfer.  — In  an  action  by  a  transferee,  on 
negotiable  paper,  in  the  absence  of  statutory  requirement  it  is  not 
necessary  in  the  declaration  to  allege  a  consideration  for  the  trans- 
fer.21 Such  allegation  is  necessary,  however,  if  the  action  be  against 
the  assignor.36 

G.  Presentment,  Demand,  Protest  and  Notice.  —  1.  Allegation 
in  Action  Against  Maker.  —  In  an  action  against  the  maker  of  nego- 
tiable paper  payable  at  a  certain  time  and  place,  the  declaration  need 
not  allege  presentation  for  payment  at  such  time  and  place,38  and  if 


alleges:  'On  the  same  day  .  .  . 
Kirwin  indorsed  said  note  and  deliv- 
ered it  to  plaintiff.  .  .  .  The  fol- 
lowing is  a  copy  of  said  note  with  the 
indorsement  thereon.'  Here  follows 
copy  of  the  note,  and  then  the  indorse- 
ment in  this  language:  'For  value  re- 
ceived I  hereby  guaranty  the  payment 
©f  this  note.  .  .  .  John  Kirwin. 
No  part  of  said  note  has  been  paid 
and  there  is  due  the  plaintiff  from  de- 
fendants   on     this    note    the    sum    of 

$ .'     We   think   these   recitals   of 

the  petition  are  equivalent  to  an  ex- 
press averment  that  the  plaintiff  was 
the  owner  and  holder  of  the  note.  The 
averment  that  the  owner  and  holier 
of  the  note  indorsed  and  delivered  it 
to  the  plaintiff  implied  that  he  thereby 
transferred  the  title  of  the  instrument 
indorsed."  Myers  v.  Farmers'  State 
Bank,  53  Neb.  824,  74  N.  W.  252. 

32.  Ala. — Brown  v.  Fowler,  133  Ala. 
310,  32  So.  584.  111.— Lee  v.  Mendel, 
40  111.  359.  Ind.— Eichelberger  v.  Old 
Nat.  Bank,  103  Ind.  401,  3  N.  E.  127; 
Davisson  v.  Wilson,  80  Ind.  391;  Will- 
iams v.  Osbon,  75  Ind.  280;  Sinker  v. 
Fletcher,  61  Ind.  276;  Moreau  v.  Bran- 
son, 37  Ind.  195.  la. — Mainer  v.  Rey- 
nolds, 4  Greene  187.  Mich. — Hamil- 
ton v.  Powers,  80  Mich.  313,  45  N.  W. 
580;  Wilcox  v.  Sweet,  24  Mich.  355. 
N.  T. — Bank  of  Louisville  v.  Edwards, 
11  How.  Pr.  216;  Connecticut  Bank  v. 
Smith,  9  Abb.  Pr.  168;  Appleby  v.  El- 
kins,  2  Sandf.  673;  Price  v.  McGlave,  6 
Duer  544.  Ohio. — Sargent  v.  R.  Co.,  32 
Ohio  St.  449;  Tisen  v.  Handford,  31 
Ohio  St.  193.  Okla.— First  Nat.  Bank 
v.  Jones,  2  Okla.  353,  37  Pac.  824. 

33.  Conn. — Cleveland  Co.  v.  Chit- 
tenden, 81  Conn.  667,  71  Atl.  935.  Ind. 
Davisson  v.  Wilson,  80  Ind.  391;  Will- 


iams v.  Osbon,  75  Ind.  280;  Sinker  V. 
Fletcher,  61  Ind.  276.  Mo.— Dyer  v. 
Krayer,  37  Mo.  603.  N.  Y.— Conkling 
v.  Gandall,  1  Abb.  Dec.  423. 

34.  U.  S. — Wilson  v.  Codman's  Exr., 
7  U.  S.  193,  2  L.  ed.  408.  111.— Jud- 
son  v.  Gookwin,  37  111.  286;  Robertson 
v.  Hamet,  19  111.  161.  Ky.— Kraeht's 
Admr.  v.  Obst,  14  Bush  34;  Rice  V. 
Hogan,  '8  Dana  133;  McGee  v.  Dona- 
phan,  2  Litt.  139;  New  South  Brewing 
&  Ice  Co.  v.  Price,  21  Ky.  L.  Rep.  11, 
50  S.  E.  963.  Md.— Canfield  V.  Mc- 
llwaine,  32  Md.  94.  N.  C— Clayton  v. 
Jones,  68  N.  C.  497.  Tex.— Knight  v. 
Holloman,  6  Tex.  153.  Wis. — Fred- 
erick v.  Winans,  51  Wis.  472.  8  N.  W. 
301. 

35.  U.  S.— Dent  v.  Ashley,  7  Fed. 
Cas.  No.  3,809b.  Ala.— Mclnnis  v. 
Rabun,  1  Port.  386.  Conn.— Rhodes  v. 
Seymour,  36  Conn.  1.  Ind.— Brown  v. 
Summers,  91  Ind.  151.  Ky. — Elliot  V. 
Threlkeld,  16  B.  Mon.  341;  Spratt  v. 
McKinney,  1  Bibb  595.  Me.— Bartlett 
v.  Leathers,  84  Me.  241,  24  Atl.  842. 
N.  Y.— Smith  v.  Storm,  27  N.  Y.  Supp. 
143.  Ohio.— Clay  v.  Edgerton,  19  Ohio 
St.  549,  2  Am.  Rep.  422. 

36.  TJ.  S. — Brabston  v.  Gibson,  50  U. 
S.  263,  13  L.  ed.  131;  Wallace  v.  Mc- 
Connell,  38  U.  S.  136,  10  L.  ed.  95; 
Thompson  v.  Cook,  23  Fed.  Cas.  No. 
13,952;  Silver  v.  Henderson,  22  Fed. 
Cas.  No.  12,854;  Kendall  v.  Badger, 
14  Fed.  Cas.  No.  7,691.  Ala.— Clark  v. 
Moses,  50  Ala.  326;  Montgomery  v. 
Elliott,  6  Ala.  701.  Ark.— Pryor  v. 
Wright,  14  Ark.  189;  Sumner  v.  Ford, 
3  Ark.  389.  CaL — Montgomery  v.  Tutt, 
11  Cal.  307.  Del.— Martin  v.  Hamil- 
ton's Admr.,  5  Harr.  314;  Allen  v. 
Miles,  4  Harr.  234.  Fla. — Greeley  v. 
Whitehead,    35    Fla.    523,    17    So.    643, 
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the  note  be  payable  on  demand  no  demand  need  be  alleged  as  the 
bringing  of  the  suit  is  itself  a  sufficient  demand.37 

2.  Allegation  Against  Drawer.  —  In  a  suit  to  charge  the  drawer 
of  a  bill  the  declaration  must  aver  presentment,  demand,  refusal  to 
accept  or  to  pay,  protest  and  notice  thereof  to  the  drawer,38  or  such 
facts  must  be  stated  as  to  show  a  sufficient  excuse  for  the  omission  of 
such  steps,39  or  some  reason  why  they  were  unnecessary  as  where  the 


48  Am.  St.  Rep.  258,  28  L.  E.  A.  286. 
Ill— B.  Co.  v.  Crane,  102  111.  249;  Hunt 
v.  Divine,  37  111.  137;  New  Hope  Dela- 
ware Bridge  Co.  v.  Perry,  11  111.  467, 
52  Am.  Dec.  443;  Butterfield  v.  Kinzie, 
2  111.  445,  30  Am.  Dec.  657.  Ind  — 
Mitchell  V.  American  Ins.  Co.,  51  Ind. 
396;  Hall  v.  Allen,  37  Ind.  541.  la. 
Callanan  v.  Williams,  71  Iowa  363,  32 
N.  W.  383.  Ky— Baker  v.  Phelps,  12 
Ky.  L.  Eep.  387.  La. — Letchford  v. 
Starns,  16  La.  Ann.  252;  Eipka  V.  Pope, 

5  La.  Ann.  61,  52  Am.  Dec.  579  (in  this 
case  the  court  after  discussing  the  au- 
thorities at  some  length  announced  the 
doctrine  of  the  text  which  is  at  vari- 
ance with  the  doctrine  held  previously 
by  that  court  as  announced  in  many 
cases  from  Mellon  V.  Croghan,  3  Mart. 
(N.  S.)  423,  15  Am.  Dec.  163,  to  Wood 
V.  Mullen,  3  Eob.  395).  Me.— McKen- 
ney  v.  Whipple,  21  Me.  98;  Bacon  v. 
Dyer,  12  Me.  19.  Md.— Bowie  v.  Du- 
vall,  1  Gill  &  J.  175.  Mass.— Payson 
v.  Whitcomb,  15  Pick.  212;  Carley  v. 
Vance,  17  Mass.  389;  Euggles  V.  Patten, 
8    Mass.    480.      Mich. — Eeeve    v.    Palk, 

6  Mich.  240.  N.  H—  Eastman  V.  Fi- 
field,  3  N.  H.  333,  14  Am.  Dec.  371. 
jj.  J. — Weed  v.  Van  Houten,  9  N.  J.  L. 
189.  N.  Y—  Hills  v.  Place,  48  N.  Y. 
520,  8  Am.  Eep.  568;  Wolcott  V.  Van 
Santvoord,  17  Johns.  248,  8  Am.  Dec. 
396;  Caldwell  v.  Cassidy,  8  Cow.  271. 
U,  C— Nichols  v.  Pool,  47  N.  C.  23. 
Ohio. — Conn  v.  Gano,  1  Ohio  483,  13 
Am.  Dec.  639.  Pa.— Fitler  v.  Beckley, 
2  Watts  &  S.  458.  S.  C— McKenzie  v. 
Durant,  9  Eich.  L.  61.  Tenn.— Mul- 
herrin  V.  Hannum,  2  Yerg.  81.  Tex. 
Hubbell  V.  Lord,  9  Tex.  472;  Andrews  v. 
Hoxie,  5  Tex.  171;  Edwards  v.  Has- 
brook,  2  Tex.  578.  W.  Va  —  Merchants' 
&  M.  Bank  v.  Evans,  9  W.  Va.  373. 
■V^—Howard  v.  Boorman,  17  Wis.  459. 

37.  U.  S. — Harrisburg  Trust  Co.  v. 
Shufeldt,  78  Fed.  292;  State  Bank  v. 
Fox,  5  Fed.  Cas.  No.  2,683.  Ark.— 
Eust  v.  Eeives,  24  Ark.  359.  Ga  — 
Dougherty  V.  Western  Bank,  13  Ga. 
287.     HI- — New  Hope  Delaware  Bridge 


Co.  V.  Perry,  11  111.  467,  52  Am.  Dec 
443.  Ky. — Bank  of  Kentucky  V.  Hick- 
ey,  4  Litt.  225.  N.  Y.— Haxton  e. 
Bishop,  3  Wend.  13;  Throop  v.  Cheese- 
man,  16  Johns.  264.  Wash.— Hardin  V. 
Sweeney,  14  Wash.  129,  44  Pac.  138. 

38.  Ala. — Crawford  V.  Branch  Bank, 
6  Ala.  574;  Wetumpka  &  Co.  v.  Bing- 
ham, 5  Ala.  657;  Shirley  V.  Fellows,  9 
Port.  300.  Ariz. — Dowling  v.  Hunt,  2 
Ariz.  '8,  7  Pac.  696.  Ark.— Sogers  v. 
James,  33  Ark.  77.  Del.— Work  v.  Tat- 
man,  2  Houst.  304.  Ga. — Davies  v. 
Byrne,  10  Ga.  329.  111.— Hart  V.  Otis, 
41  111.  App.  431.  Ind. — Pollard  v.  Bow- 
en,  57  Ind.  223;  Offutt  V.  Eucker,  2  Ind. 
App.  350,  27  N.  E.  589.  Ky.— Sebree 
Deposit  Bank  v.  Moreland,  96  Ky.  150, 
28  S.  W.  153;  Eudd  v.  Deposit  Bank  of 
Owensboro,  20  Ky.  L.  Eep.  1497,  49 
S.  W.  971;  Eisk  v.  Bridgeford,  15  Ky. 
L.  Eep.  206.  Mich. — Piatt  v.  Drake,  1 
Dougl.  296.  Minn. — Spink  &  Keyes 
Drug  Co.  V.  Eyan  Drug  Co.,  72  Minn. 
178,  75  N.  W.  18,  71  Am.  St.  Eep.  477. 
Mo. — State  Bank  V.  Young,  35  Mo. 
371;  Myers  V.  Commercial  Bank,  72  Mo. 
App.  4.  N.  J. — Eibble  v.  Jefferson,  10 
N.  J.  L.  139.  N.  Y.— Boot  v.  Franklin, 
3  Johns.  207;  Shultz  v.  Depuy,  3  Abb. 
Pr.  252;  Goodwin  v.  Cope,  53  N.  Y. 
Supp.  415;  Judd  v.  Smith,  3  Hun  190. 
Ohio. — Peabody  v.  Fisher,  8  Ohio  535; 
Wood  V.  Dillingham,  1  Handy  29.  Pa. 
Bank  v.  Kopitzsch  Soap  Co.,  161  Pa. 
134,  28  Atl.  1077.  S.  C— Treadway  V. 
Nicks,  3  McCord  L.  195.  Tex.— For- 
rest v.  Eawlings,  35  Tex.  626;  Eiker  v. 
Freeman,  Dall.  Dig.  584.  Wis.— Dolph 
v.  Eice,  18  Wis.  397,  86  Am.  Dec.  778. 

39.  Ala. — Wetumpka  &  C.  E.  Co.  ». 
Bingham,  5  Ala.  657.  Idaho.— Fox  v. 
Rogers,  6  Idaho  710,  59  Pac.  538.  IE. 
Hart  «.  Otis,  41  111.  App.  431.  Ky.— 
Citizens'  Bank  v.  Millet,  103  Ky.  1, 
44  S.  W.  366,  82  Am.  St.  Eep.  546,  44 
L.  E.  A.  664.  N.  Y. — Shultz  v.  Depuy, 
3  Abb.  Pr.  252;  Grant  v.  MacNutt,  33 
N.  Y.  Supp.  62.  Wash. — Loveday  v. 
Anderson,   18   Wash.  322,   51   Pac.   463. 
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bill  filed  with  the  petition  bears  on  its  face  the  words  no  protest.40 
3.  Allegation  Against  Indorser.  —  In  an  action  against  an  in- 
dorser  the  declaration  must  aver  demand  of  payment  from  the  maker, 
his  refusal  to  pay  and  notice  to  the  indorser,  either  directly  or  by 
stating  facts  showing  the  equivalent  thereof  or  by  excusing  them,41 


Wis.— Dolph    v.   Eice,   18    Wis.    397,   86 
Am.  Dec.   778. 

Excuse  Should  Be  Averred  in  the 
Declaration.  —  "The  complaint  show- 
ing on  its  face  that  the  plaintiff  had 
said  checks  for  as  long  a  period  as  six- 
teen days  prior  to  the  failure,  of  the 
bank,  and  the  law  presuming  that  the 
drawer  had  funds  in  said  bank  to  sat- 
isfy said  checks,  the  presumption  of 
law  arises  that  the  defendant  was  Jam- 
aged  by  plaintiff's  neglect  to  present 
said  checks  for  payment  to  the  extent 
of  the  face  of  said  checks;  and  to  ov- 
ercome such  presumption  the  facts,  if 
any  exist,  showing  that  plaintiff  could 
not,  by  reasonable  diligence,  have  pre- 
sented them  prior  to  the  failure  of  the 
said  bank,  should  be  alleged  in  the 
complaint.  No  such  averments  appear 
in  the  complaint,  for  which  reason  said 
complaint  was  not  sufficient,  and  the 
first  ground  of  the  demurrer  should 
have  been  sustained."  Fox  v.  Sogers, 
6  Idaho  710,  59  Pac.  538. 

40.  U.  S.— Baker  v.  Gallagher,  2 
Fed.  Cas.  No.  768.  Ky.— Citizens' 
Bank  v.  Millet,  103  Ky.  1,  44  S.  W.  366, 
82  Am.  St.  Rep.  546,  44  L.  E.  A.  664. 
N.  Y—  Grant  v.  MacNutt,  33  N.  Y. 
Supp.  62.  Wash. — Loveday  v.  Ander- 
son. 18  Wash.  322,  51  Pac.  463. 

Bills  Containing  Words  "No  Pro. 
test."— Citizens'  Bank  v.  Millet,  103 
Ky.  1,  17,  44  S.  W.  366,  82  Am.  St.  Rep. 
546,  44  L.  E.  A.  664. 

41.  U.  S. — Slacum  v.  Pomery,  10  U. 
S.  221,  3  L.  ed.  205;  January  v.  Dun- 
can, 3  McLean  19,  13  Fed.  Cas.  No. 
7,217.  Ala.— Scarbrough  v.  CTty  Nat. 
Bank.  157  Ala.  577,  48  So.  62,  131  Am. 
St.  Eep.  71;  Carrington  v.  Odom,  124 
Ala.  529,  27  So.  510;  McDougald  v. 
Eutherford,  30  Ala.  253;  Mims  V.  Cen- 
tral Bank,  2  Ala.  294.  Ark.— Eogers 
V.  James,  33  Ark.  77;  Anderson  v.  YeTT, 
15  Ark.  9;  Grace  v.  MeDaniel,  13  Ark. 
394.  Cal.— Kinsel  v.  Ballon,  151  Cal. 
754,  96  Pac.  620;  Haber  v.  Brown,  101 
Cal.  445,  35  Pac.  1035.  Del.— Bank  of 
W.  &  B.  v.  Cooper,  1  Harr.  10.  D.  C. 
Bond  v.  Shepherd,  3  McArthur  367. 
Ind.— Brown  v.  Jones,  113  Ind.  46,  13 
N.  E.  857,  3  Am.  St.  Eep.  623;  Ford  c. 


Booker,  53  Ind.  395;  Armstrong  V. 
Cook,  30  Ind.  22;  Hartwell  v.  Candler, 
5  Blackf.  215.  la. — Bosch  v.  Kassing, 
64  Iowa  312,  20  N.  W.  454;  Jones  v. 
Middleton,  29  Iowa  188.  Kan. — Malott 
v.  Jewett,  1  Kan.  App.  14,  41  Pac.  674. 
Ky.— Eandle  v.  City  Nat.  Bank,  5  Ky. 
L.  Eep.  185.  La.— Wisdom  v.  Bills,  120 
La.  700,  45  So.  554;  Gamier  v.  Cau- 
choix,  9  Mart.  (O.  S.)  585;  Abat 
Eion,  7  Mart.  (O.  S.)  562.  Mo.— Bank 
of  New  Orleans  v.  Scalzo,  127  Mo.  164, 
29  S.  W.  1032;  State  Bank  v.  Haden, 
35  Mo.  359;  Jamison  v.  Copher,  35  Mo. 
483;  Jaccard  v.  Anderson,  32  Mo.  188. 
N.  Y. — Spellman  v.  Weider,  5  How.  Pr. 
5;  Conkling  v.  Gandall,  1  Abb.  Dec. 
423;  Alder  v.  Bloomingdale,  1  Duer  601; 
Sherman  v.  Ecker,  110  N.  Y.  Supp.  265; 
Fuller  Buggy  Co.  v.  Waldron,  99  N.  Y. 
Supp.  551;  Hammel  v.  Washburn,  62 
N.  Y.  Supp.  1095.  Ohio.— Tousley  v. 
Schwind,  1  Cleve.  L.  Eep.  148,  4  Ohio 
Dec.  (Eeprint)  235.  Okla. — Grimes  v. 
Tait,  21  Okla.  361,  99  Pac.  810.  Pa. 
Peale  v.  Adiicks,  174  Pa.  543,  34  Atl. 
201;  Link  v.  Bergdoll,  35  Pa.  Super. 
155;  Tradesmen's  Bank  v.  Johnson,  12 
Pa.  Co.  Ct.  6.  Tenn. — Tumley  v.  Clarks- 
ville  &  M.  E.  Co.,  2  Coldw.  327;  Har- 
lan v.  Dew,  3  Hean  505;  Knott  v. 
Hicks,  2  Humph.  162.  Tex.— Fisher  V. 
Phelps,  Dodge  &  Co.,  21  Tex.  551,  557. 
Utah.— Smith  v.  McEvoy,  8  Utah  58, 
29  Pac.  1030.  W.  Va  —  Bank  v.  Mc- 
Elfish  Clay  Mfg.  Co.,  48  W.  Va.  406,  37 
S.  E.  541;  Bank  of  Huntington  v.  Hy- 
sell,  22  W.  Va.  142.  Wis.— Wallace 
v.  Crilley,  46  Wis.  577,  1  N.  W.  301; 
Cutler   v.   Ainsworth,   21    Wis.   381. 

Waiver  Must  Be  Pleaded. — "Wheth- 
er the  demand  and  notice  were  waived 
was  not  in  issue.  The  petition  alleged 
demand  and  notice,  not  waiver  thereof. 
To  be  of  any  avail  a  waiver  must  be 
pleaded.  Lumbert  V.  Palmer,  29  Iowa 
104;  Peck  v.  Schick,  50  Iowa  281.  Nor 
was  such  an  issue  supported  by  the 
evidence.  The  indorser,  before  he  may 
be  said  to  have  waived  demand  on  the 
makers,  must  be  shown  to  have  had 
knowledge  of  the  facts  which  in  law 
discharged  him  from  liability.  Ballin 
v.    Betcke,    11    Iowa    204;    Hughes    v. 
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where  these  allegations  have  not  been  dispensed  with  by  statute.4' 

4.  Allegation  Against  Acceptor. — In  an  action  against  an  ac- 
ceptor, his  acceptance  must  be  alleged  in  the  declaration,43  or  if  the 
recovery  be  claimed  because  of  an  agreement  to  accept,  or  such  con- 
duct on  the  part  of  the  defendant  as  amounted  to  acceptance,  these 
must  be  fully  set  forth  in  the  declaration.44  It  is  not  necessary,  how- 
ever, to  allege  a  presentment  and  demand  for  payment.45 


Bowen,  15  Towa  446;  Freeman  v. 
O'Brien,  38  Iowa  406."  Closz  v.  Mir- 
acle, 103  Iowa  198,  72  N.  W.  502. 

Action  Against  Guarantor  of  Note. 
"This  note  the  defendant  assigned  to 
the  plaintiff,  the  12th  of  July,  1839,  and 
guaranteed  the  payment  thereof.  The 
declaration  alleged  no  demand  on  the 
drawer  at  the  maturity  of  the  note,  and 
on  this  ground  the  defendant's  coun- 
sel demurred.  There  is  nothing  in  the 
guaranty  of  this  assignment  which  ex- 
cuses a  demand  on  the  drawer  of  the 
note  when  due.  The  undertaking  of 
Duncan  was  collateral,  to  pay  the 
money  when  due,  if  Archer,  the  drawer" 
of  the  note,  should  fail  to  pay  it;  and 
in  all  such  cases  a  demand  and  notice 
are  essential  to  the  maintenance  of 
the  action  against  the  assignor  or  guar- 
antor." January  v.  Duncan,  3  McLean 
19,  13  Fed.  Cas.  No.  7,217. 

The  Contract  of  Indorsement. — To 
resist  demurrer  every  essential  fact 
must  be  averred.  Link  v.  Bergdoll,  35 
Pa.  Super.  155. 

42.  Ala.  —  McDougald's  Admr.  v. 
Rutherford,  30  Ala.  253.  Ga.— Hardy 
V.  White,  60  Ga.  454.  N.  C— Dismukes 
v.  Wright,  20  N.  C.  78;  Williams  v.  Ir- 
win, 20  N.  C.  74.  S.  C— Hilburn  v. 
Paysinger,  1  Bailey  97;  Holt  v.  Sal- 
mon, Rice  L.  91.  Tex. — Frosh  v. 
Holmes,  8  Tex.  '29;  Andrews  v.  Hoxie, 
5  Tex.  171;  Hutchins  v.  Flintge,  2  Tex. 
473,  47  Am.  Dec.  659. 

43.  Ala. — Farley  Nat.  Bank  v.  Hen- 
derson, 118  Ala.  441,  24  So.  428;  Whil- 
den  &  Sons  v.  Merchants'  &  Planters' 
Nat.  Bank,  64  Ala.  1,  38  Am.  Rep. 
1;  May  v.  Kelly,  27  Ala.  497.  Ind. 
Stockton  v.  Creager,  51  Ind.  262; 
Noble  V.  Burton,  38  Ind.  206;  Spurgeon 
v.  Swain,  13  Ind.  App.  188,  41  N.  E. 
397.  Ky.  —  Lyddane  v.  Owensboro 
Banking  Co.,  21  Ky.  L.  Rep.  320,  51 
S.  W.  453;  Rudd  v.  Deposit  Bank,  20 
Ky.  L.  Rep.  1276,  49  S.  W.  971;  Lail 
V.  Coram,  3  B.  Mon.  414  (holding  that 
the  mere  calling  of  the  defendant  the 
"acceptor,"  in  the  introductory  state- 
ment of  the  petition  was  not  a  sufficient 
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averment  of  the  fact  that  he  did  accept 
the  bill  afterward  set  forth  in  the  pe- 
tition). N.  Y. — Andrews  v.  Astor 
Bank,  2  Duer  629.  Tenn. — Chattanooga 
Groc.  Co.  v.  Livingston  (Tenn.  Ch.), 
59  S.  W.  470.  Wash.— Wadhams  v. 
Portland,  etc.,  R.  Co.,  37  Wash.  86,  79 
Pac.  597. 

44.  Colo. — Gambrill  v.  Brown  Hotel 
Co.,  11  Colo.  App.  529,  54  Pac.  1025. 
la. — Smith  v.  Clark,  12  Iowa  32,  hold- 
ing that  where  the  petition  alleged 
generally  that  defendant  "accepted, 
agreed  and  undertook  and  promised  to 
pay  him  the  amount  of  three  certain 
checks  or  drafts,"  evidence  of  either 
an  express  or  implied  promise  was  ad- 
missible. Ky. — Stafford  v.  Bratcher,  4 
Ky.  L.  Rep.  996.  Mass.— Smith  v.  Mil- 
ton, 133  Mass.  369. 

Agreement  To  Accept. — "To  render 
a  drawee  liable  on  an  order  as  a  bill 
of  exchange  it  was  necessary  to  al- 
lege either  that  he  promised,  after  it 
was  drawn,  to  pay  it,  or  that  before 
it  was  drawn  he  had  agreed  to  accept 
it,  and  that  the  holder  had  been  in- 
duced, by  reason  of  that  promise,  to 
take  it."  Stafford  v.  Bratcher,  4  Ky. 
L.  Rep.  996. 

Acting  on  Faith  of  Promised  Accep- 
tance.— Whilden  &  Sons  v.  Merchants' 
&  Planters'  Nat.  Bank,  64  Ala.  1,  29,  38 
Am.   Rep.   1. 

45.  U.  S.— Bank  of  TJ.  S.  v.  Smith,  11 
Wheat.  171,  6  L.  ed.  443.  Ala.— Mont- 
gomery v.  Elliott,  6  Ala.  701;  Smith  v. 
Paul,  8  Port.  503.  Ark.— Sumner  c. 
Ford,  3  Ark.  389.  Cal. — Montgomery  v. 
Tutt,  11  Cal.  307.  Conn.— Jackson  v. 
Packer,  13  Conn.  342.  Del.— Marton  v. 
Hamilton's  Admr.,  5  Harr.  314.  Ga. 
Dougherty  V.  Western  Bank,  13  Ga.  288. 
111. — Armstrong  v.  Caldwell,  2  111.  546; 
Butterfield  v.  Kinzie,  2  111.  445,  30  Am. 
Dec.  657.  Ind. — Hartwell  v.  Candler,  5 
Blackf.  215.  Ky. — Rice  v.  Hogan,  8 
Dana  133.  Md—  Bowie  V.  Duvall,  1 
Gill  &  J.  175.  Mo.— State  Bank  v. 
Young,  35  Mo.  371.  N.  Y.— Fairchili 
v.  Ogdensburgh,  etc.,  R.  Co.,  15  N.  Y. 
337,  69  Am.  Dec.  606;  Wolcott  v.  Van 
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VI.  PLEA  OR  ANSWER. —A.  General  Denial. —  A  general 
denial,  which  under  the  code  practice  is  very  like  the  general  issue,"10 
puts  the  plaintiff  upon  proof  of  every  fact  necessary  to  entitle  him  to 
recover  except  the  genuineness  and  due  execution  of  the  notes,47  but  if 


Bantvoord,  17  Johns.  248,  8  Am.  Dec. 
396.  Pa. — Garden  City  Bank  v.  Fitler, 
155  Pa.  210,  26  Atl.  372,  35  Am.  St.  Rep. 
674.  Tex. — Edwards  v.  Hasbrook,  2 
Tex.  579.  Vt.—  Terbell  v.  Downer,  27 
Vt.  509,  65  Am.  Dec.  213;  Hart  v. 
Green,  8  Vt.  191.  Va  —  Armistead  v. 
Armisteads,    10    Leigh    512. 

46.  White  v.  Moses,  11  Cal.  69;  Liv- 
ingston v.  Finkle,  8  How.  Pr.  (N.  Y.) 
485;  Houghton  v.  Townsend,  8  How. 
Pr.  (N.  Y.)  441;  Fay  v.  Grimstead,  10 
Barb.  (N.  Y.)  321;  Catlin  v.  Gunter,  1 
Duer  (N.  Y.)  253,  256  (holding  that 
under  the  code  there  is  no  general  is- 
sue under  which  facts,  in  their  nature 
constituting  a  defense,  but  not  averred 
in  the  answer,  may  be  given  in  evi- 
dence). 

47.  Ala. — Smith  v.  Hiles  Carver  Co., 
107  Ala.  272,  18  So.  37;  Dexter  V.  Oh- 
lander,  89  Ala.  262,  7  So.  115;  Tarver's 
Exrs.  V.  Boykin,  6  Ala.  353;  Wood- 
ware!  v.  Harbin,  4  Ala.  534,  37  Am. 
Dec.  753  (holding  in  an  action  against 
an  indorser  the  latter  need  not  plead 
in  abatement  that  the  suit  was  com- 
menced before  an  execution  against  the 
maker  was  returned  because  the  gen- 
eral issue  throws  upon  the  plaintiff  the 
burden  of  proving  that  fact  which  was 
a  necessary  prerequisite  to  his  right 
to  recovery).  Ark. — Frits  v.  Frits,  32 
Ark.  327;  Fowler  V.  Bender,  18  Ark. 
262.  Cal.— Shasta  Bank  v.  Boyd,  99 
Cal.  604,  34  Pac.  337;  Delano  V.  Ja- 
coby,  96  Cal.  275,  31  Pac.  290,  31  Am. 
St.  Rep.  201;  Kinney  v.  Osborne,  14  Cal. 
112;     Grogan    V.    Ruckle,    1     Cal.    193. 

Colo Lothrop  v.  Roberts,  16  Colo.  250, 

27  Pac.  698;  Watson  v.  Lemen,  9  Colo. 
200,  11  Pac.  88.  Del. — Vanderprift  v. 
Hollis,  6  Houst.  90;  Pusey  v.  Pyle,  4 
Houst.  98.  Fla. — Sinclair  v.  Gray,  9 
Fla.  71;  White  ■  v.  Camp,  1  Fla.  109. 
Ga.— Kelly  v.  Keese,  102  Ga.  700,  29 
S.  E.  591;  Heath  v.  Achey,  96  Ga.  438, 
23  S.  E.  396.  Ill— Frankland  v.  John- 
son, 147  111.  520,  35  N.  E.  4S0,  37  Am. 
St.  Rep.  234;  Zuel  v.  Bowen,  78  Til. 
234.  Ind.— Palmer  v.  Poor,  121  Ind. 
135,  22  N.  E.  984,  6  L.  R.  A.  469;  Fee- 
ney  v.  Mazelin,  87  Ind.  226;  Ricketts  V. 
Harvey,  78  Ind.  152;  Hunt  v.  Adamson, 


2  Ind.  641.  la.— Shaw  v.  Jacobs,  89 
Iowa  713,  55  N.  W.  333,  56  N.  W.  684 
48  Am.  St.  Rep.  411,  21  L.  R.  A.  440 
Ashworth  v.  Grubbs,  47  Iowa  353 
Lake  v.  Cruikshank,  31  Iowa  9;  Mort- 
ton  v.  Coffin,  29  Iowa  235.  Kan.— 
Hutchinson  v.  Myers,  52  Kan.  290,  34 
Pac.  742;  Eggan  v.  Briggs,  23  Kan. 
710;  Reed  V.  Arnold,  10  Kan.  102.  Ky. 
Myers  v.  Douglass,  99  Ky.  267,  35  S. 
W.  917;  Kentucky  Female  Orphan 
School  v.  Fleming,  10  Bush  234.  La. 
Lewis  V.  Fairbanks,  26  La.  Ann.  536; 
Tyler  V.  Morcelin,  8  La.  Ann.  312;  Aus- 
tin V.  Latham,  19  La.  86;  Hyde  V. 
Brown,  5  La.  33;  Bennett  V.  Allison,  2 
La.  419.  Md.— Banks  v.  McCosker,  82 
Md.  518,  34  Atl.  539,  51  Am.  St.  Rep. 
478.  Mich. — Conrad  Seipp  Brew.  Co. 
v.  McKittrick,  86  Mich.  191,  48  N.  W. 
1086;  Newton  v.  Principaal,  82  Mich. 
271,  46  N.  W.  234;  Towle  v.  Dunham, 
76  Mich.  251,  42  N.  W.  1117.  Minn. 
Johnston  Harvester  Co.  v.  Clark,  30 
Minn.  308,  15  N.  W.  252.  Miss.— 
Wanita  Woolen  Mills  v.  Rollins,  22 
Miss.  819,  22  So.  819;  Patrick  v.  Carr, 
50  Miss.  199;  Green  v.  Robinson,  3  How. 
105.  Mo. — Hart  v.  Harrison  Wire  Co., 
91  Mo.  414;  Snowden  v.  McDaniel,  7 
Mo.  313.  Neb. — Donovan  v.  Fowler,  17 
Neb.  247,  22  N.  W.  424.  N.  M.— Oak 
Grove,  etc.,  Cattle  Co.  v.  Foster,  7  N. 
M.  650,  41  Pac.  522.  N.  Y.— Sawyer  V. 
Warner,  15  Barb.  282;  Dusenbury  V. 
Hoadley,  20  N.  Y.  Supp.  911  (holding 
that  a  general  denial  puts  in  issue  the 
question  of  delivery).  Ohio. — Palmer 
v.  Yarington,  1  Ohio  St.  253;  Somers  v. 
Harris,  16  Ohio  262,  266.  Okla  — Spen- 
cer v.  Tnrney,  5  Okla.  6S3,  49  Pac. 
1012.  Tenri.  —  Jewett  v.  Graham, 
3  Baxt.  16;  Oliver  V.  Bank  of 
Tenn.,  2  Swan  59.  Tex. — San  Antonia, 
etc.,  R.  Co.  V.  Cockrill,  72  Tex.  613,  10 
S.  W.  702;  Scoggins  v.  Thompson  (Tex. 
Civ.  App.),  45  S.  W.  216.  Va.— Clason 
V.  Parrish,  93  Va.  24,  24  S.  E.  471; 
Simmons  V.  Simmons,  33  Gratt.  451. 
Wis.— Ludlow  v.  Berry,  62  Wis.  78,  22 
N.  W.  140;  Wallis  V.  White,  58  Wis. 
26,  15  N.  W.  767. 

See,    however,    True    v.    Dillon,    138 
Mass.  347,  a  special  denial. 
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the  general  denial  be  verified  it  is  equivalent  to  a  plea  of  non  est  factum, 
and  the  due  execution  of  the  note  must  be  proved  before  it  can  be 
read  in  evidence.48 

B.  Non-Execution.  —  By  statutes,  in  most  of  the  states,  to  put  the 
plaintiff  upon  proof  of  the  execution  of  a  note  sued  upon,  it  is  neces- 
sary to  plead  non  est  factum,™  or  some  equivalent  sworn  plea;50  in  the 
absence  of  such  plea  the  due  execution  of  the  note  is  admitted  and  it 
can  be  read  in  evidence  without  proof  of  its  execution.51    Under  such 


48.  Gray  v.  Tunstall,  Hempst.  558,  10 
Fed.  Cas.  No.  5,730  (holding  that  the 
plea  of  non-assumpsit  sworn  to  puts 
in  issue  the  execution  and  that  it  de- 
volves upon  the  plaintiff  to  prove  it) ; 
Boynton  v.  Pierce,  79  111.  145;  Williams 
v  Miami  Powder  Co.,  36  111.  App.  107; 
Chicago  Elec.  Light  Renting  Co.  V. 
Hutchinson,  25  111.  App.  476.  For  oth- 
er cases  see  next  preceding  note. 

General  Issue  and  Non  Est  Factum. 
"The  affidavit  of  defendants  being  at- 
tached to  the  general  issue,  under  the 
practice  of  this  state  it  was  a  plea  of 
general  issue  and  non  est  factum,  and 
only  as  a  plea  of  non  est  factum  did  it 
put  the  appellee  on  proof  of  the  exe- 
cution of  the  instrument.  By  the  in- 
troduction of  proof  of  execution  of 
the  notes,  the  plaintiffs  fully  made  out 
its  case  on  that  issue."  Williams  V. 
Miami  Powder  Co.,  36  111.  App.  107, 
114. 

49.  For  a  list  of  states  and  cases 
holding  as  stated  in  the  text,  see  note 
44  preceding. 

Rules  of  Court.— In  some  states 
where  statutes  have  not  been  enacted 
the  purposes  announced  in  the  text 
have  been  accomplished  more  or  less 
directly  by  rules  of  court;  thus  in 
Maine  the  rule  forbids  the  counsel  for 
defendant  in  actions  on  promissory 
notes,  orders  or  bills  of  exchange  to 
deny  the  genuineness  of  his  client's 
signature,  unless  thereto  specially  in- 
structed. Of  this  rule  the  court  says: 
"It  prevents  delay;  and  saves  unneces- 
sary expense.  ...  It  is  intended 
to  relieve  the  plaintiff  from  the  neces- 
sity of  being  prepared  with  a  witness 
or  witnesses  to  prove  the  signature  to 
instruments  of  the  description  before 
referred  to,  unless  specially  denied." 
McDonald  v.  Bailey,  14  Me.  101. 

In  New  Hampshire  the  rule  requires 
the  defendant  in  the  first  four  days 
of  the  first  term  of  court  to  give  no- 
tice that  the  signatures  are  disputed 
or  they  will  be  considered  as  admitted 
in  Benedict  v.  Swain,  43  N.  H.  33. 

Vol.  IV 


In  Pennsylvania  the  rule  provides 
that  the  plaintiff  need  not  prove  the 
execution  of  the  note  unless  the  de- 
fendant "by  affidavit  filed  at  or  be- 
fore the  time  of  filing  his  plea  shall 
have  denied  that  such  note  was  duly 
executed."  Reiter  v.  Fruh,  '  150  Pa. 
623,  24  Atl.  347. 

In  Michigan  the  rule  requires  an 
affidavit  to  support  the  plea  and  de- 
clares that  without  it  "the  plaintiff 
shall  not  be  put  to  the  proof  of  the 
execution  of  the  instrument  or  the 
handwriting  of  the  defendant."  Free- 
man v.  Ellison,  37  Mich.  459. 

A  full  and  exhaustive  treatment  of 
this  whole  subject  will  be  given  in  the 
title  "Non  Est  Factum"  in  a  later 
volume  of  this  work,  to  which  refer- 
ence is  made. 

50.  See  note  48,  next  preceding. 

51.  Ala.  —  Tuskaloosa  Cotton  -  Seed 
Oil  Co.  v.  Perry,  85  Ala.  158,  4  So.  635. 
Ark.— Trowbridge  v.  Pitcher,  4  Ark. 
157.  Cal.  —  Farmers  &  Merchants' 
Bank  v.  Copsey,  134  Cal.  287,  66  Pac. 
324;  McCormick  v.  Stockton  &  T.  C.  R. 
Co.,  130  Cal.  100,  62  Pac.  267;  Rauer  v. 
Broder,  107  Cal.  282,  40  Pac.  430.  Ga. 
Hays  v.  Hamilton,  68  Ga.  833.  111.— 
Bailey  v.  Valley  Nat.  Bank,  127  111. 
332,  19  N.  E.  695;  Hunt  v.  Weir,  29 
111.  83;  Hansen  v.  Hale,  44  111.  App. 
474;  Rozet  v.  Harvey,  26  111.  App.  558. 
Ind.— Woolen  v.  Wise,  73  Ind.  212;  Bel- 
ton  v.  Smith,  45  Ind.  291;  Lucas  v. 
Smith.  42  Ind.  103;  Cincinnati  Barbed 
Wire  Fence  Co.  v.  Chenoweth,  22  Ind. 
App.  685,  54  N.  E.  403.  la.— Dickey  v. 
Baker,  76  Iowa  303,  41  N.  W.  24;  Gra- 
ham v.  Rush,  73  Iowa  451,  35  N.  W.  518. 
Kan.— Payne  V.  First  Nat.  Bank,  16 
Kan.  147;  Reed  v.  Arnold,  10  Kan.  102. 
Ky. — Gill  v.  Johnson's  Admr.,  1  Met. 
649.  Md.— Horner  v.  Plumley,  97  Md. 
271,  54  Atl.  971.  Mich.— First  Nat. 
Bank  v.  Union  Cent.  Life  Ins.  Co.,  107 
Mich.  543,  65  N.  W.  759.  Mo.— Mid- 
dling Purifier  Co.  V.  Reinbaugh,  21  Mo. 
App.  390.  N.  H.— Williams  v.  Gil- 
christ, 11  N.  H.  535.     Ohio. — Somers  v. 
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plea  evidence  may  be  given  that  the  note  sued  upon  has  been  altered 
after  execution.52 

C.  Want  op  Consideration.  —  Between  the  original  parties  and 
those  having  notice,  a  plea  of  want  of  consideration  is  a  defense  to  a 
note,53  and  this  defense  must  be  specially  pleaded,  as  under  the  general 


Harris,  16  Ohio  262.  Pa.— Miller  v. 
Weeks,  22  Pa.  89.  Term.— Rye  v.  Ad- 
kins  (Tenn.  Ch.),  46  S.  W.  458;  Smith 
V.  McMarms,  7  Yerg.  477,  27  Am. 
Dec.  519.  Tex. — San  Antonio,  etc.,  R. 
Co.  V.  Harrison,  72  Tex.  478,  10  S.  W. 
556;  Johnston  v.  Jefferson,  31  Tex.  332; 
Davis  v.  Crawford  (Tex.  Civ.  App.),  53 
S.  W.  384.  Va—  Clason  v.  Parrish,  93 
Va.  24,  24  S.  E.  471.  Wis.— Smith  v. 
Ehnert,  47  Wis.  479,  3  N.  W.  26. 

52.  Ind. — Palmer  v.  Poor,  121  Ind. 
135,  22  N.  E.  984,  6  L.  R.  A.  469  (hold- 
ing also  that  under  such  plea  it  was 
competent  to  prove  a  want  of  deliv- 
ery) ;  Maxwell  v.  Morehart,  66  Ind. 
301  (holding  that  it  was  not  competent 
to  prove  mere  fraud  under  the  plea 
of  non  est  factum).  Ky. — Woolson  v. 
Shirley,  6  Dana  308  (holding  that  un- 
der the  plea  of  non  est  factum  fraud 
in  the  execution  of  the  note  could  be 
given;  fraud  as  to  the  consideration 
was  not  admissible);  Owings  v.  Grubb's 
Admr.,  6  J.  J.  Marsh.  31  (holding  that 
parol  evidence  of  the  character  of  the 
delivery  is  admissible  under  such  plea). 
N.  Y—  Van  Valkenburgh  v.  Rouk,  12 
Johns^  337  (holding  that  if  a  deed  be 
misread  or  misexpounded  to  an  unlet- 
tered man,  this  may  be  shown  in  non 
est  factum  because  he  never  assented  to 
the  contract) ;  Rittenhouse  v.  Crevel- 
ing,  59  Hun  626,  14  N.  Y.  Supp.  85 
(holding  under  such  plea  the  want  of 
consideration  could  not  be  proven); 
Boomer  v.  Koon,  6  Hun  645.  N.  C. 
Smallwood  v.  Clark,  1  N.  0.  117,  hold- 
ing that  under  such  plea  evidence  could 
not  be  received  that  the  note  was  de- 
livered as  an  escrow.  Tex. — Stacy  v. 
Ross,  27  Tex.  3,  84  Am.  Dec.  604,  hold- 
ing that  proof  that  the  defendant  was 
an  unlettered  man  and  that  the  note 
had  been  misread  to  him  and  was  in 
fact  a  different  note  from  that  Which 
he  supposed  he  was  signing  was  ad- 
missible under  the  plea  of  non  est  fac- 
tum. 

53.  U.  S.— Herklotz  v.  Chase,  32 
Fed.  433;  National  Bank  v.  Brush,  6 
Fed.  132.  Ala.— Milligan  c.  Pollard, 
112  Ala.  465,  20  So.  620;  McAfee  v. 
Glen  Mary   Coal    &   Coke   Co.,   97   Ala. 


709,  11  So.  881.  Ark.— Taylor  v.  Pur- 
cell,  60  Ark.  606,  31  S.  W.  567;  Dick- 
son v.  Buck,  6  Ark.  412,  42  Am.  Dec. 
521.  Cal  —  Cohen  v.  Goux,  48  Cal.  97; 
Gushee  v.  Leavitt,  5  Cal.  160,  63  Am. 
Dec.  116.  Conn. — Litchfield  Bank  v. 
Peck,  29  Conn.  384.  Fla  —  Marshall  v. 
Brumby,  25  Fla.  619,  6  So.  480.  Ga. 
Radcliff  v.  Biles,  94  Ga.  480,  20  S.  E. 
359;  Hall  v.  Morrison,  92  Ga.  311,  18 
S.  E.  293.  111.— Taft  v.  Myerscough, 
197  111.  600,  64  N.  E.  711;  Hough  v. 
Gage,  74  111.  257;  Armstrong  v.  Web- 
ster, 30  111.  333;  Forbes  v.  Williams,  13 
111.  App.  280.  Ind.— Bush  v.  Brown,  49 
Ind.  573,  19  Am.  Rep.  695;  Barner  V. 
Morehead,  22  Ind.  354;  Swank  v. 
Nichols,  20  Ind.  198.  la.— Simpson 
Centenary  College  V.  Tuttle,  71  Iowa 
596,  33  N.  W.  74,  holding  that  the  words 
"value  received"  did  not  prevent  an 
inquiry  into  the  consideration.  Kan. — 
Coyle's  Exrs.  v.  Fowler,  3  J.  J.  Marsh. 
472.  La. — Clement  v.  Sigur,  29  La. 
Ann.  798;  Woods  v.  Schlater,  24  La. 
Ann.  284;  Krumbhaar  v.  Ludeling,  3 
Mart.  (O.  S.)  643.  Md.— Spies  v.  Ro- 
senstock,  87  Md.  14,  39  Atl.  268;  Beall 
r.  Pearre,  12  Md.  550.  Mass. — Hill  v. 
Buckminster,  5  Pick.  391.  Mich  — 
Kelley  v.  Guy,  116  Mich.  43,  74  N.  W. 
291;  Holland  V.  Hoyt,  14  Mich.  238. 
Minn. — Ruggles  v.  Swanwick,  6  Minn. 
526;  Dunning  v.  Pond,  5  Minn.  302. 
Miss. — Ohleyer  v.  Bernheim,  67  Miss. 
75,  7  So.  319;  Ray  v.  Woolfolk,  1  Smed. 
&  M.  523.  Mo. — Harwood  V.  Brown, 
23  Mo.  App.  69.  Neb. — Smith  v.  Kin- 
ney, 32  Neb.  162,  49  N.  W.  341.  N.  H. 
Haynes  v.  Thorn,  28  N.  H.  386.  N. 
Y—  Higgins  v.  Ridgway,  153  N.  Y. 
130,  47  N.  E.  32;  Johnson  v.  Titus,  2 
Hill  606;  McMurray  v.  Gifford,  5  How. 
Pr.  14;  Slade  v.  Halsted,  7  Cow.  322; 
McCulloch  v.  Hoffman,  10  Hun  133. 
N.  C— Southerland  v.  Whitaker,  50  N. 
C.  5.  Ohio— Loffland  v.  Russell,  Wright 
438.  Pa. — Woods  v.  Watkins,  40  Pa. 
458;  Clement  v.  Reppard,  15  Pa.  Ill; 
Child  V.  McKean,  2  Miles  192.  S.  C— 
Singleton  v.  Bremar,  Harp.  201.  Term. 
Walker  v.  McConnico,  10  Yerg.  228; 
Turley  v.  Bartlett,  10  Heisk.  221;  Fle- 
wellin   v.   Hale,   6   Yerg.    515.     Tex.— 
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issue  want  of  consideration  cannot  be  considered,54  and  in  some  cases 
it  is  held  that  specific  facts  should  be  stated  showing  the  want  of  con- 
sideration ;B6  but  in  others  a  general  plea  of  want  of  consideration  is 
held  sufficient.56 

D.  Failure  of  Consideration.  —  1.  Entire  Failure.  —  A  com- 
plete failure  of  consideration  may  be  set  up  in  the  answer  to  a  suit  up- 
on a  bill  or  note  between  the  original  parties  thereto  and  is  a  good  de- 
fense thereto,57  even  though  the  receipt  of  the  consideration  be  ac- 
knowledged in  the  instrument  by  the  words  "value  received,"58  and 
the  answer  should  set  out  clearly  what  the  consideration  was  and  how 
it  has  failed.59 


Branch  v.  Howard,  4  Tex.  Civ.  App. 
271,  23  S.  W.  478;  Donaldson  v.  First 
Nat.  Bank  (Tex.  Civ.  App.),  22  S.  W. 
543. 

54.  Ga. — McGehee  v.  Binker  (Ga. 
App.),  70  S.  E.  962.  111.— Ward  V. 
Schafer,  153  111.  App.  440;  Maney, 
Blanc  &  Co.  V.  Krueger,  153  111.  App. 
327;  Dickinson  v.  Citizens'  Nat.  Bank, 
70  111.  App.  405.  W.  Va—  Contra. 
Dollar  Sav.  &  T.  Co.  v.  Crawford,  70 
S.   E.   10S9. 

55.  U.  S  —  Bank  of  British  N.  A.  V. 
Ellis,  6  Sawy.  96,  2  Fed.  Cas.  No.  859. 
Ala. — Darley  V.  Berney  Nat.  Bank,  97 
Ala.  643,  11  So.  881.  Ark.— Dickerson 
v.  Hamby  &  Haynie,  131  S.  W.  674. 
Cal. — Gushee  v.  Leavitt,  5  Cal.  160,  63 
Am.  Dec.  116.  N.  Y. — McMurray  v. 
Gifford,  5  How.  Pr.  14.  Pa.— Woods 
t.   Watkins,  40  Pa.  458. 

56.  Ark. — Taylor  v.  Purcell,  60  Ark. 
606,  31  S.  W.  567;  Dickson  V.  Burk,  6 
Ark.  412,  42  Am.  Dec.  521.  111.— Mas- 
sey  v.  Eobertson,  5  111.  App.  476.  Ind. 
Fisher  v.  Fisher,  113  Ind.  474,  15 
N.  E.  832;  Hunter  v.  McLaughlin,  43 
Ind.  38;  Swope  V.  Fair,  18  Ind.  300; 
Ohio  Thresher  &  Engine  Co.  v.  Hensel, 
9  Ind.  App.  328,  36  N.  E.  7IB. 

57.  U.  S. — Scudder  v.  Andrews,  2 
McLean  464,  21  Fed.  Cas.  No.  12,564; 
Grunninger  v.  Philpot,  5  Biss.  82,  11 
Fed.  Cas.  No.  5,  852.  Ala.— McAfee  v. 
Glen  Mary  Coal  &  Coke  Co.,  97  Ala. 
709,  11  So.  881.  Del.— Mills  v.  Gilpin, 
2  Harr.  32.  Fla. — McKay  v.  Bellows, 
8  Fla.  31;  White  V.  Camp,  1  Fla.  109. 
Ga.— Slator  v.  Fowler,  124  Ga.  955,  53 
S.  E.  567.  111.— Sturges  V.  Miller,  80 
111.  241;  Eobertson  v.  Merriam,  106  111. 
App.  610;  Bourland  v.  Gibson,  21  111. 
App.  43.  Ind. — Lewellen  v.  Crane,  113 
Ind.  289,  15  N.  E.  515;  Stanford  v.  Da- 
vis, 54  Ind.  45;  Miller  v.  Gibbs,  29 
Ind.  228;  Conwell  v.  Pumphrey,  9  Ind. 
135,    68    Am.    Dec.    61L     la.— Aultman 
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&  Taylor  Co.  v.  Trainer,  80  Iowa  451; 
45  N.  W.  757;  George  v.  Gillespie,  1  G. 
Gr.  421;  Swain  V.  Ewing,  1  Morris  344. 
Kan. — Dodge  V.  Oatis,  27  Kan.  762; 
Blood  v.  Northup,  1  Kan.  28;  Hale  v. 
Aldaffer,  5  Kan.  App.  40,  47  Pac.  320, 
52  Pac.  194.  Ky.— Burns  v.  Ross,  17 
Ky.  L.  Eep.  181,  30  S.  W.  641;  Coyle's 
Exr.  V.  Fowler,  3  J.  J.  Marsh.  472. 
La. — Pray  V.  Herber,  19  La.  Ann.  498; 
Kernion  v.  Villier,  8  La.  547;  Byrd  V. 
Craig,  1  Mart.  (N.  S.)  625;  Devegne 
v.  Bayley,  1  McGloin  51.  Me. — Fol- 
som  v.  Mussey,  8  Me.  400,  23  Am.  Dec. 
522.  Md.— Six  v.  Shaner,  26  Md.  415; 
Beall  v.  Pearre,  12  Md.  550.  Mass.— 
Hawks  v.  Truesdell,  12  Allen  534. 
Mich.— Maltz  v.  Fletcher,  52  Mich.  484, 
18  N.  W.  228.  Miss. — Pollen  v.  James, 
45  Miss.  129  (holding  that  the  state- 
ment in  a  note  that  it  was  given  for 
"money  loaned"  or  "value  received" 
did  preclude  the  defense  of  failure  of 
consideration) ;  Campbell  V.  Brown,  6 
How.  106.  Mo.— Catterlin  v,  Lusk,  98 
Mo.  App.  182,  71  S.  W.  1-109.  N.  H.— 
Pike  v.  Taylor,  49  N.  H.  124.  N.  Y.— 
Bookstaver  V.  Jayne,  60  N.  Y.  146 
Schoonmaker  V.  Eoosa,  17  Johns.  301 
Denniston  v.  Bacon,  10  Johns.  198 
Bruce  v.  Kelly,  2  Abb.  N.  C.  81;  Saw- 
yer v.  Chambers,  44  Barb.  42;  Chase  v. 
Senn,  13  N.  Y.  Supp.  266.  N.  C— 
Washburn  v.  Picot,  14  N.  C.  390.  Pa.— 
Martin  v.  McCune,  8  Pa.  Super.  84. 
Wash. — Huntington  v.  Lombard,  22 
Wash.  202,  60  Pac.  414. 

58.  Ga. — Eeviere  v.  Evans,  103  Ga. 
169,  29  S.  E.  756.  Kan.— Blood  V. 
Northup,  1  Kan.  28.  Mass. — Hill  v. 
Buckminster,  5  Pick.  391.  Miss.— Pol- 
len v.  James,  45  Miss.  129.  Mo.— Har- 
wood  v.  Brown,  23  Mo.  App.  69.  S. 
C. — Singleton  v.  Bremar,  Harp.  201. 

59.  U.  S. — Grunninger  v.  Philpot,  5 
Biss.  82,  11  Fed.  Cas.  No.  5,  852.  Ala.— 
McAfee  v.  Glen  Mary  Coal  &  Coke  Co., 
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2.     Partial  Failure.  —  A  partial  failure  of  consideration  in  many 
states  cannot  be  pleaded  in  defense  of  a  suit  upon  a  bill  or  note,60  yet 


97  Ala.  709,  11  So.  881;  Carmelick  v. 
Minis,  88  Ala.  335,  6  So.  913.  111.— 
Hough  v.  Gage,  74  111.  257;  Christo- 
pher v.  Cheney,  64  111.  26;  Parks  V. 
Holmes,  22  111.  522;  Lake  Superior  M. 
L.  Dev.  Co.  v.  Clapp,  50  111.  App.  301; 
Massey  V.  Robertson,  5  111.  App.  476. 
Ind. — Tyler  v.  Anderson,  106  Ind.  185, 
6  N.  E.  600;  Swope  v.  Fair,  18  Ind.  300. 
Ky. — Coyle's  Exr.  V.  Fowler,  3  J.  J. 
Marsh  472.  La. — Langstaff  v.  Lees,  11 
La.  Ann.  271.  Minn. — Grimes  v. 
Eriekson,  94  Minn.  461,  103  N.  W.  334. 
Miss. — Tittle  v.  Bonner,  53  Miss.  578; 
Bay  v.  Woolfolk,  1  Smed.  &  M.  523. 
Neb. — McCormick  v.  Barry,  10  Neb. 
207.  4  N.  W.  1014.  N.  Y—  Herman  v. 
Bencke,   8   N.  Y.  St.  345. 

Pleading  Failure  of  Consideration. — 
""When  the  defense  is  the  failure  of 
consideration  to  an  action  on  a  prom- 
issory note,  either  in  whole  or  in  part, 
the  plea  should  allege  distinctly  and 
with  precision  what  was  the  considera- 
tion for  which  the  note  was  given,  and 
that  there  was  no  other  consideration. 
Where  the  plea  alleges  a  total  failure 
of  consideration,  it  should  also  state 
that  the  consideration  has  failed,  and 
should  set  forth  in  what  respect,  and 
where  the  plea  alleges  a  partial  fail- 
ure of  consideration  it  should  set  forth 
to  what  extent  there  has  been  a  par- 
tial failure  and  wherein;  not  that  as 
to  the  amount  it  is  absolutely  neces- 
sary that  the  proof  should  correspond 
with  the  plea  in  that  respect,  but  the 
court  should  see  from  the  averment  in 
the  plea  to  what  extent  there  has  been 
a  failure  of  the  consideration  where  a 
partial  failure  of  consideration  is  re- 
lied upon."  Grunninger  v.  Philpot,  5 
Biss.  82,  11  Fed.  Cas.  No.  5,852. 

"The  oo.iection  taken  to  the  fourth 
plea  in  this  case  on  special  demurrer 
was  tor  duplicity.  The  plea  alleged 
the  consideration  of  the  note  sued  on 
to  be  an  agreement  of  the  defendant 
to  convey  by  warranty  deed  to  them, 
and  two  others  impleaded  with  them, 
the  free,  full  and  exclusive  right  and 
privilege  of  using  and  running  in  a 
certain  township  Page's  portable  saw- 
mill, which  he  represented  to  them 
that  he  owned;  and  that  the  considera- 
tion wholly  failed,  in  this,  that  he  had 
no  title  or  right  to  the  exclusive  use 
of  said  saw-mill  in  said  township,  and 


did   not   convey   the   same   to    them   by 
warranty    deed.       We    are    of    opinion 
the   court    erred    in    sustaining   the   de- 
murrer to  this  plea  for  duplicity.     The 
pleader   may   set   forth   any   number   of 
facts   and    circumstances,    which,   taken 
together,   constitute   but   one    cause   for 
action    or    defense    in    one    count,   plea 
or    replication.      Stephen    on     PI.    263. 
And   by  paritj    so   he   may,  even   must, 
in  averring  the  consideration,  truly  set 
forth    every    fact,    circumstance    or    in- 
ducement     which      entered      into      and 
formed  a  part  of  it,  otherwise,  instead 
of    showing   the    whole,   he    would    only 
show  a  part;  aud  being  confined  in  his 
proofs  by   his  allegations,  he  must  fail. 
So,  in  pleading  a  total  failure  of  con- 
sideration,    he    must    set    forth    every 
distinct   element    entering   into    it,   and 
then    as    distinctly    aver    a    failure    of 
each   and   alJ   the   parts   of   it,   else   the 
plea  would  be   bad,   as   a  plea  of   total 
failure."     Kinney  v.  Turner,  15  111.  182. 
60.     U.     S— Packwood     v.     Clark,     2 
Sawy.    546,   18    Fed.    Cas.    No.    10,    656; 
Elminger    v.    Drew,    4    McLean    388,    8 
Fed.    Cas.    No.    4,416.         Ala. — Lee    v. 
White,    4    Stew.    &    P.    178;    Wilson    p. 
Jordan,    3     Stew.    &    P.    92.      Ark.  — 
Desha's  Exrs.  v.  Robinson,  17  Ark.  228. 
Cal. — Reese    v.    Gordon,    19    Cal.    147; 
Case    v.    Maxey.    6    Cal.     276.      Del. — 
Mills   v.   Gilpin,   2   Harr.   32;   Carpenter 
V.    Phillips,    2    Houst.    524.      Fla.- -Red- 
dick  v.  Mickler,  23  Fla.  335,  2  So.  698. 
Ga. — Jordon   v.   Jordon,    Dud.    181,   but 
by    statute    the    rule    in    Georgia    was 
afterwards     changed.      Ky.  —  Wood    V. 
Waters,  1  Litt.   176,  13   Am.   Dec.  228 
Wise    v.    Kelly     2    A.    K.    Marsh.    545 
Williams  v.  Briscoe,  1  A.  K.  Marsh.  168 
Me.— Hodgdon   v.    Golder,   75   Me.   293 
Thompson    V.    Mansfield,    43     Me.     490 
Clark   v.   Peabody,   22   Me.   500;    Lloyd 
v.  Jewell,  1  Me.  352,  10  Am.  Dec.   73. 
N.  H.— Fletcher  V.  Chase,  16  N.  H.  38, 
but    by   statute    of    1861    the    rule   was 
changed   in   New   Hampshire.      N.   Y. — 
Payne  v.  Ladue,  1  Hill  116;  Union  F.  & 
P.  Car  Wheel  Wks.  v.  New  York  Lumb. 
Drying  Co.,  13  N.  Y.  St.  701.     N.  C— 
Evans  v.  Williamson,  79  N.  C.  86.  Vt.— 
Cragin   v.  Fowler,   34  Vt.   326,   80   Am. 
Dec.   680;   Hassams  v.  Dompier,  28  Vt. 
32. 

The  Failure  Must  Be  Total  To  Be  a 
Defense. — "Be    this    as     it     may,     the 
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in  quite  a  number  of  states  it  can  be  shown  to  reduce  the  amount  of 
judgment  pro  tanto  where  the  sum  to  be  deducted  can  be  ascertained 
by  mere  calculation,61  but  not  where  the  amount  is  unliquidated.02 

E.  Illegal  Consideration.  — In  pleading  illegality  of  the  consid- 
eration the  answer  should  set  forth  the  specific  facts  constituting  such 
illegality.63 

F.  Fraud.  —  A  plea  of  fraud  should  specifically  and  distinctly  set 
out  the  facts  constituting  the  fraud.6* 


proof  does  not  sustain  the  defense  of 
a  total  failure  of  consideration.  A 
failure  of  consideration  to  be  a  defense 
to  an  action  on  a  note,  must  be  total. 
Reese  v.  Gordon,  19  Cal.  149;  Harring- 
ton v.  Stratton,  22  Pick.  513.  When 
some  portion  of  the  consideration  still 
remains  the  defense  can  only  come  in 
by  way  of  recoupment  of  damages  for 
the  partial  failure."  Packwood  v. 
Clark,  2  Sawy.  546,  18  Fed.  Cas.  No. 
10,656. 

61.  Conn. — Pulsifer  v.  Hotchkiss,  12 
Conn.  234.  Ga. — Whigham  v.  Hall  & 
Co.  (Ga.  App.),  70  S.  E.  23;  Morgan  v. 
Printup,  72  Ga.  66;  Simmons  v.  Black- 
man,  14  Ga.  318.  111. — Mann  v.  Smy- 
ser,  76  111.  365;  "Schuchmann  v.  Knoe- 
bel,  27  111.  175;  Day  v.  Milligan,  72 
111.  App.  324.  Ind. — Moore  v.  Boyd, 
95  Ind.  134;  Webster  v.  Parker,  7  Ind. 
185.  la.— Griffey  v.  Payne,  1  Morris  68. 
Md.— Beall  v.  Pearre,  12  Md.  550. 
Mass. — Black  v.  Eidgway,  131  Mass. 
80.  Minn. — Torinus  v.  Buckham,  29 
Minn.  128,  12  N.  W.  348;  Stevens  v. 
Johnson,  28  Minn.  172,  9  N.  W.  677. 
Miss. — Rasberry  v.  Moye,  23  Miss.  320. 
Mo.— Barr  v.  Baker,  9  Mo.  850.  N.  H.— 
Nichols  v.  Hunton,  45  N.  H.  470.  N.  J. 
Wyckoff  V.  Runyon,  33  N.  J.  L.  107. 
N.  Y  —  Payne  v.  Cutler,  13  Wend.  605; 
Judd  V.  Dennison,  10  Wend.  512;  Bur- 
ton v.  Stewart,  3  Wend.  236,  20  Am. 
Dec.  692;  Spalding  v.  Vandercook,  2 
Wend.  431;  Sawyer  v.  Chambers,  43 
Barb.  622.  Ohio — Lowenstine  v.  Males, 
3  Ohio  Dec.  330.  Tenn. — Edwards  v. 
Porter,   2    Coldw.   42. 

62.  Conn. — Pulsifer  v.  Hotchkiss,  12 
Conn.  234.  N.  H.— Riddle  v.  Gage,  37 
N.  H.  519,  75  Am.  Dec.  151;  Drew  v. 
Towle,  27  N.  H.  412,  59  Am.  Dec.  380. 
N.  J.— Allen  v.  Bank  of  the  U.  S.,  20 
N.  J.  L.  620.  Vt. — Richardson  v.  San- 
born, 33  Vt.  75;  Walker  v.  Smith,  2  VI. 
539. 

63.  Ala. — Renfro  v.  Loyd,  64  Ala. 
94.  Ga. — Johnson  v.  Ballingall,  1  Ga. 
68.     111. — Bradshaw   V.   Newman,   1    111. 
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133,  12  Am.  Dec.  149.  Ind.— Fisher  ©. 
Fisher,  113  Ind.  474,  15  N.  E.  832; 
Ohio  Thresher  &  Engine  Co.  v.  Hensel, 
9  Ind.  328,  36  N.  E.  716;  Bowser  v. 
Spiesshofer,  4  Ind.  App.  348,  30  N.  E. 
942;  Kain  v.  Rinker,  1  Ind.  App.  86, 
27  N.  E.  328.  Ky  —  Coyle's  Exr.  v. 
Fowler,  3  J.  J.  Marsh  472;  Powell  v. 
Flanary,  22  Ky.  L.  Rep.  908,  59  S.  W. 
5.  Me. — Sproule  v.  Merrill,  29  Me. 
260.  Neb.— Dillon  v.  Darst,  48  Neb. 
803,  67  N.  W.  783.  N.  Y.— Hatch  v. 
Brewster,  53  Barb.  276.  Pa. — Crowell 
v.  McCready,  15  W.  N.  C.  531.  Tex.— 
Turner  v.  Gibson,  2  Wills.  Civ.  Cas. 
§714.  Wash. — Lyts  v.  Keevey,  5  Wash. 
606,    32    Pac.    534. 

64.  U.  S. — Grunninger  v.  Philpot,  8 
Biss.  82,  11  Fed.  Cas.  No.  5,852.  Ala.— 
Hooper  v.  Whitaker,  130  Ala.  324,  30 
So.  355;  Bunzel  v.  Maas,  116  Ala.  68, 
22  So.  568.  Ark.— Catlin  v.  Home,  34 
Ark.  169;  Keller  v.  Vowell,  17  Ark. 
445.  Cal. — Collins  V.  Townsend,  58 
Cal.  608;  Gushee  v.  Leavitt,  5  Cal.  160, 
63  Am.  Dec.  116.  Ga. — Christian  v. 
Moore,  114  Ga.  360,  40  S.  E.  296;  Cari- 
thers  v.  Levy,  111  Ga.  740,  36  S.  E.  958; 
Gore  v.  Malsby,  110  Ga.  893,  36  S.  E. 
315;  Hansford  v.  Freeman,  99  Ga.  376, 
27  S.  E.  706.  111.— Goodrich  v.  Rey- 
nolds, 31  111.  490,  83  Am.  Dec.  240. 
Ind. — Vanwy  v.  Clark,  50  Ind.  259; 
Hawkins  v.  Nation,  39  Ind.  50;  Huff- 
stetter  v.  Buzett,  32  Ind.  293;  DeKalb 
Bank  v.  Nicely,  24  Ind.  App.  147,  55 
N.  E.  240;  First  Nat.  Bank  v.  Beach, 
34  Ind.  App.  80,  72  N.  E.  287.  Kan.— 
Nat.  Bank  of  Lancaster  v.  Mackey,  5 
Kan.  App.  437,  49  Pac.  324.  Ky.— 
Boyd  v.  Smoot,  5  Ky.  L.  Rep.  119. 
Mass. — Sawyer  v.  Wiswell,  9  Allen  39. 
Mich.— Smith  v.  McDonald,  139  Mich. 
225,  102  N.  W.  738.  Mo.— Clough  v. 
Holden,  115  Mo.  336,  21  S.  W.  1071, 
37  Am.  St.  Rep.  393;  Henshaw  v.  Dut- 
ton,  59  Mo.  139;  Price  v.  Cannon,  3 
Mo.  453;  Broyles  V.  Absher,  107  Mo. 
App.  168,  80  S.  W.  703.  Mont.— First 
Nat.  Bank  v.  How,  1  Mont.  604   Neb.— 
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O.  Mistake.  —  "Where  the  defense  is  mistake  the  facts  and  circum- 
stances of  the  mistake  must  be  set  out  in  the  answer  in  full,85  and 
there  should  be  affirmative  relief  of  some  kind  prayed.66 

H.  Transfer  or  Ownership.  —  1.  Denying  Plaintiff 's  Title. — A 
plea  denying  the  plaintiff's  title,  in  a  suit  on  a  promissory  note,  and 
alleging  title  in  another,  is  a  plea  in  bar  and  requires  the  plaintiff  to 
prove  his  right  to  bring  and  maintain  the  action;67  a  failure  to  make 


Crosby  v.  Bitchey,  47  Neb.  924,  66  N. 
W.  1005.  N.  Y—  McMurray  v.  Gif- 
ford,  5  How.  Pr.  14.  N.  0.— Beaman 
v.  Ward,  132  N.  C.  68,  43  S.  E  545. 
Ore. — Brown  v.  Feldwert,  46  Ore.  3G3, 
80  Pac.  414.  Pa. — Youngmau  v.  Wal- 
ter, 73  Pa.  134;  Land  &  Imp.  Co.  V. 
Mendinhall,  4  Pa.  Super.  398.  Tex.— 
Hall  v.  Grayson  County  Nat.  Bank,  36 
Tex.  Civ.  App.  317,  81  S.  W.  762;  Creb- 
bin  v.  Farmers'  Nat.  Bank  (Tex.  Civ. 
App.),  50  S.  W.  402;  American  Nat. 
Bank  v.  Cruger  (Tex.  Civ.  App.),  1 
S.  W.  1057;  Morgan  v.  Vandermark,  1 
White  &  W.  Civ.  Cas.  §511.  Utah— 
Voorhees  v.  Fisher,  9  Utah  303,  34  Pac. 
64.  But  see  contra,  holding  that  the 
facts  need  not  be  stated:  U.  S. — Me- 
Clintick  v.  Johnston,  1  McLean  414,  15 
Fed.  Cas.  No.  8,700.  la.— Strawser  v. 
Johnson,  2  G.  Gr.  373;  Hildreth  v. 
Tomlinson,  2  G.  Gr.  360,  50  Am.  Dec. 
510.  Ky.— Evans  v.  Stone,  80  Ky.  78; 
Eoss  v.  Braydon,  2  Dana  161,  26  Am. 
Dec.  445. 

65.  Cal. — Hardison  v.  Davis,  131 
Cal.  635,  63  Pac.  1005.  Ga.— Burnett 
v.  Davis  &  Co.,  124  Ga.  541,  52  S.  E. 
927;  Carr  v.  Dickson,  58  Ga.  144.  Ind  — 
Brown  v.  Nichols,  123  Ind.  492,  24  S. 
E.  339;  Scott  v.  Norris,  6  Ind.  App. 
102,  32  N.  E.  332,  33  N.  E.  227.  Ky.— 
Claxon  v.  Demaree,  14  Bush  172.  Mo. — 
Tapley  v.  Herman,  95  Mo.  App.  537,  69 
S.  W.  482.  N.  Y.— Seeley  v.  Engell,  17 
Barb.  530.  Va. — Keckley  v.  Union 
Bank,  79  Va.  458. 

Conclusion  of  Law. — "So,  an  answer 
which  avers  that  the  note  sued  on  'was 
by  mistake  given  for  a  greater  sum 
than  was  due  from  the  maker  to  the 
payee,  to  wit,  a  sum  sufficient  to  can- 
cel the  balance  claimed  to  be  due  on 
the  said  note,'  is  insufficient  to  admit 
evidence  to  show  a  mistake  in  the 
amount,  the  defendant  alleging  noth- 
ing but  a  conclusion  of  law,  without 
setting  out  the  facts  by  which  it  is 
supported."  Seeley  v.  Engell,  17  Barb. 
(N.    Y.)    530. 

66.  "It  will  be  observed  from  the 
reading  of  the  foregoing  pleading,  that 


it  does  not  ask  for  a  reformation  of 
the  note  in  suit,  nor  for  affirmative 
relief  of  any  kind,  unless  the  sugges- 
tion for  the  abatement  of  the  action 
may  be  termed  such.  .  .  .  Where 
the  defendant,  in  an  action  such  as  the 
one  at  bar,  relies  upon  a  mistake  in 
the  contract,  the  relief  must  be  sought 
by  way  of  counterclaim  or  cross-com- 
plaint, and  not  as  a  defense  to  the 
action.  The  relief  sought,  being  af- 
firmative in  its  character,  cannot  be 
said  to  amount  to  a  defense  under  any 
circumstances.  The  defendant  seeking 
the  relief  becomes  a  plaintiff  and  the 
adverse  party  a  defendant  for  the  pur- 
poses of  such  relief.  The  right  to  a 
correction  arising  out  of  thje  same  con- 
tract and  being  connected  with  it  con- 
stitutes a  cause  of  action  in  favor  of 
the  defendant,  and  is,  therefore,  a 
counter-claim.  The  same  pleading 
may,  indeed,  perform  the  double  office 
of  an  answer  and  cross-complaint,  but 
the  pleader  must,  besides  setting  up 
the  mistake  relied  upon,  demand  and 
obtain  the  affirmative  relief  of  refor- 
mation." Scott  v.  Norris,  6  Ind.  App. 
102,  105,  33  N.  E.  227,  32  N.  E.  332. 

67.  U.  S.— Boggs  v.  Wann,  53  Fed. 
681;  Lanning  v.  Lockett,  10  Fed.  451. 
Ala. — Lakeside  Land  Co.  v.  Drom- 
goole,  89  Ala.  505,  7  So.  444.  Ark.— 
Beeler  v.  Eeal  Estate  Bank,  5  Ark. 
183;  Gray  v.  Eeal  Estate  Bank,  5  Ark. 
93.  Cal.— Woodsum  v.  Cole,  69  Cal. 
142,  10  Pac.  331.  Ind.— Pixley  v.  Van 
Nostern,  100  Ind.  34;  Felton  v.  Smith, 
84  Ind.  485  (holding  that  the  defense 
that  plaintiff  is  the  real  party  in  inter- 
est must  be  specially  pleaded) ;  Gil- 
lispie  v.  Ft.  Wayne  &  S.  E.  Co.,  12 
Ind.  398.  la.— Oliver  v.  Depew,  14 
Iowa  490;  Merritt  v.  Daniels,  10  Iowa 
196;  Allen  v.  Newbury,  8  Iowa  65. 
Kan. — Hoyt  v.  Carpenter,  6  Kan.  App. 
305,  51  Pac.  71.  Ky.— Tuggle  v. 
Adams,  3  A.  K.  Marsh.  429.  N.  Y— 
Waggoner  V.  Colvin,  11  Wend.  27;  Dun- 
can v.  Lawrence,  6  Abb.  Pr.  304;  Mc- 
Knight  v.  Hunt,  3  Duer  615;  Jones  v. 
Brown,   29   Misc.   517,    61   N.   Y.   Supp. 
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such  denial  is  an  admission  of  the  ownership  of  the  plaintiff.68  In 
many  cases,  however,  it  has  been  held  that  the  defendant  cannot  in  a 
suit  upon  a  negotiable  note,  be  heard  to  dispute  the  title  of  the  plaint- 


972.  Ohio — Louisville  Banking  Co.  v. 
McDonald,  1  Cleve.  L.  Eep.  173,  4  Ohio 
Dec.  (Keprint)  255.  S.  D. — Northwest- 
ern Cordage  Co.  v.  Galbraith,  9  S.  D. 
634,  70  N.  W.  1048.  Tex.— Ford  v. 
Oliphant  (Tex.  Civ.  App.),  32  S.  W. 
437. 

Real  Party  in  Interest. — "In  this 
state  actions  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest. 
(Sec.  367,  Code  Civ.  Proc.)  To  en- 
title a  party  to  maintain  an  action 
upon  a  promissory  note,  he  must  be 
the  legal  owner,  and  have  the  right 
of  possession  of  the  instrument;  and 
such  ownership  must  be  sufficient  to 
protect  the  defendant  upon  a  recovery 
against  him  from  a  subsequent  action. 
It  was  competent,  therefore,  for  the 
defendant  to  show,  if  he  could,  tha\ 
the  plaintiff  paid  no  money  for  the 
note,  and  was  not  the  legal  owner  of 
it."  Woodsum  v.  Cole,  69  Cal.  142, 
145.    10   Par.    331. 

Have  Not  Knowledge  or  Information 
Sufficient  to  Form  a  Belief. — "When, 
in  an  action  by  an  indorsee  of  a  prom- 
issory note  against  the  maker,  all  the 
allegations  of  the  complaint  employed 
to  show  the  title  and  possession  of 
the  note  to  be  in  the  plaintiff,  are 
put  at  issue  by  the  answer,  the  answer 
is  a  sufficient  pleading,  although  it 
puts  each  of  such  allegations  at  issue 
by  an  averment  that  the  defendant 
has  not  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief." 
Duncan  v.  Lawrence,  6  Abb.  Pr.  (N. 
Y.)  304.  See  Kamlak  v.  Salter,  6  Abb. 
Pr.   (N.  Y.)    226. 

68.  Ala. — Breitling  v.  Marx,  123 
Ala.  222,  26  So.  203.  Cal.— Bauer  v. 
Proder.  107  Cal.  282,  40  Pac.  430.  Fla.— 
McCallum  v.  Driggs,  35  Fla.  277,  17  So. 
407.  Ind.— Woolen  v.  Wise,  73  Ind.  212; 
Waddle  v.  Harbeck,  33  Ind.  231;  Swift 
V.  Ellsworth,  10  Ind.  205,  71  Am.  Dec. 
316;  Brown  v.  Fisher,  35  Ind.  App. 
549,  74  N.  E.  632.  La. — Post  r.  Byrne, 
14  La.  372;  McDonough  r.  Thomp- 
son, 11  La.  566.  Minn. — Holbrook  v. 
Sims,  39  Minn.  122,  39  N.  W.  74; 
Downer  v.  Bead,  17  Minn.  493^  Frasier 
v.  Williams,  15  Minn.  219.  Nev.— 
Allen  v.  Beilly,  15  Nev.  452.  N.  Y.— 
Ogdon  v.  Baymond,  5  Bosw.  16;  Twelfth 


Ward  Bank  v.  Brooks,  63  App.  Div. 
220,  71  N.  Y.  Supp.  388;  Queen  City 
Bank  v.  Hudson,  8  App.  Div.  27,  40 
N.  Y.  Supp.  1018.  Okla  — Berry  v. 
Barton,  12  Okla.  221,  71  Pac.  1074,  66 
L.  B.  A.  513.  Wis.— Manegold  v. 
Dulan,   30  Wis.  541. 

The  holding  in  Berrv  v.  Barton,  12 
Okla.  221,  71  Pac.  1074,  66  L.  E.  A. 
513  (annotated  case)  is  thus  stated 
by  Burwell,  J.:  Wnen  a  party  executes 
a  note  payable  to  a  person  named 
therein,  or  to  his  order,  and  then  fails 
to  pay  the  same  at  maturity,  and  the 
payee  files  his  petition,  reciting  the 
execution  of  the  note  by  the  maker 
to  the  plaintiff  for  a  valuable  con- 
sideration, and  the  fact  that  defen- 
dant has  defaulted,  ownership  is  pre- 
sumed in  the  plaintiff,  from  the  facts 
pleaded,  and  it  is  not  absolutely  neces- 
sary for  him  formally  to  allege  that 
he  is  still  the  owner  and  holder  of 
such  note,  and  an  answer  which  denies 
that  such  plaintiff  and  payee  is  the 
owner  and  holder  of  such  note  sued 
on,  and  alleges  that  he  is  not  the  rea» 
party  in  interest,  states  no  defense, 
and  the  plaintiff  is  entitled  to  judg- 
ment   on    the    pleadings. 

Not  Denial  of  Plaintiff's  Title. — 
"The  complaint  alleges  that  the  payee, 
'for  value,  and  before  the  maturity 
of  said  note,  duly  indorsed  and  trans- 
ferred the  same  to  the  plaintiff,  which 
thereupon  became,  and  still  is,  the 
sole,  true  and  lawful  owner  thereof.' 
The  averment  of  denial  of  defendant 
Hudson,  who  alone  answers,  is  as  fol- 
lows: 'That  he  has  no  knowledge  or 
information  sufficient  to  form  a  belief 
as  to  whether  or  not  said  defendant 
Sarah  E.  Short,  for  value,  indorsed 
and  transferred  said  note  to  said  plain- 
tiff, as  alleged  in  said  complaint,  or 
otherwise,  and  therefore  denies  the 
same.'  The  contention  of  the  defen- 
dant is  that  this  is  a  denial  of  the 
indorsement  and  transfer  of  the  note 
to  plairtiff,  which  is  an  issuable  aver- 
ment. Taylor  v.  Smith  (Sup.),  8  N.  Y. 
Supp.  519;  Bank  V.  Inman,  51  Hun 
97,  5  N.  Y.  Supp.  457.  The  vir-e  in  the 
denial  is  that  it  does  not  deny  the 
indorsement  and  transfer,  but  that 
they    were    made    for    value,    which    is 
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iff  unless  it  be  necessary  for  the  purpose  of  admitting    a    defense.69 

2.  Denying  Transfer  to  Plaintiff .  — In  an  action  by  the  transferee 
of  a  bill  or  note,  a  plea  denying  that  the  instrument  was  ever  trans- 
ferred to  plaintiff  and  that  he  is  the  legal  owner  and  holder  thereof 
as  alleged,  tenders  a  material  issue  as  to  the  genuineness  of  the  in- 
dorsement or  the  fact  of  the  assignment  to  the  plaintiff.70 

3.  Alleging  Transfer  by  Plaintiff.  —  In  a  suit  upon  a  note,  a  plea 
that  before  the  institution  of  the  action  plaintiff  had  assigned  and  de- 
livered the  note  to  a  certain  person  who  was  a  stranger  to  the  action, 
and  that  such  stranger  was  at  the  commencement  of  the  action  the 
lawful  owner  and  holder  of  the  note  is  good.71 


an  immaterial  averment."  Queen 
City  Bank  v.  Hudson,  8  App.  Div.  27,  40 
N.    Y.   Supp.   1018. 

69.  U.  S—  Lum  v.  Kobertson,  6 
Wall.  277,  18  L.  ed.  743.  Ala.— Bowen 
V.  Snell,  9  Ala.  481;  Moore  v.  Penn,  5 
Ala.  135.  Cal.— Price  v.  Dunlap,  5  Cal. 
483;  Gushee  v.  Leavitt,  5  Cal.  160,  63 
Am.  Dec.  116.  Ga. — Varner  v.  Lamar, 
9  Ga.  589;  Nisbet  v.  Lawson,  1  Ga. 
275.  Ind— Wilson  v.  Clark,  11  Ind. 
385.  La. — Case  v.  Watson,  21  La.  Ann. 
731;  Bair  v.  Latham,  11  La.  Ann.  276; 
Peyroux  v.  Davis,  17  La.  479.  N.  Y. — 
Guernsey  V.  Burns,  25  Wend.  411;  As- 
pinwall  v.  Meyer,  2  Sandf.  180.  Pa. — 
Childerston  v.  Hammon,  9  Serg.  &  B. 
68;  Graphic  Co.  v.  Marcy,  12  Phila. 
218. 

70.  Ala. — Agee  v.  Medlock,  25  Ala. 
281  (holding  that  a  plea  averring  that 
plaintiff  was  not,  at  the  commence- 
ment of  the  suit,  the  legal  owner  of 
the  note  sued  on,  only  puts  in  issue 
the  genuineness  of  the  indorsement  and 
must  be  verified) ;  Frazer  v.  Brown- 
rigg,  10  Ala.  817.  Cal.— Mair  v. 
Forbes,  21  Pac.  552;  Mahe  v.  Bey- 
nolds.  38  Cal.  560;  Bandolph  v.  Har- 
ris, 28  Cal.  561,  87  Am.  Dee.  139. 
111.— Burnap  v.  Cook,  32  111.  168.  But 
see  Caldwell  v.  Lawrence,  84  111.  161. 
Ind. — Mcintosh  v.  Bobison,  68  Ind. 
120;  Mendenhall  v.  Baylies,  47  Ind. 
575;  Brown  v.  Fisher,  35  Ind.  App. 
549,  74  N.  E.  632.  la.— Second  Nat. 
Bank  v.  Martin,  82  Iowa  442,  48  N.  W. 
735.  Ky.— Burks  v.  Howard,  2  B. 
Mon.     66;    M'Connell    v,    Morrison,    1 

Litt.  206.     La Questi  V.  Griffe,  3  La. 

306.  Minn. — Nunnemacker  v.  Johnson, 
38  Minn.  390,  38  N.  W.  351;  Tarbox  v. 
Gorman,  31  Minn.  62,  16  N.  W.  466. 
Mo. — Mechanics'  Bank  v.  Fowler,  36 
Mo.  33.  But  see  Nicolav  v.  Fritschle, 
40  Mo.  67;  Worrell*  v.  Eoberts,  58  Mo. 
App.  197.     Neb.— Central  City  Bank  v. 


Bice,  44  Neb.  594,  63  N.  W.  60; 
Schroeder  v.  Nielson,  39  Neb.  335,  57 
N.  W.  993.  N.  Y  —  Kenny  v.  Lvnch, 
61  N.  Y.  654;  Chadwick  v.  Booth,  22 
How.  Pr.  23;  Taylor  v.  Smith,  55  Hun 
608,  8  N.  Y.  Supp.  519;  Jones  v.  Brown, 
29  Misc.  517,  61  N.  Y.  Supp.  972.  Tenn. 
Richardson  v.  Cato,  9  Humph.  464. 
Wash— Tullis  v.  Shannon,  3  Wash.  716, 
29    Pac.   449. 

Denial  Insufficient. — "The  attempt- 
ed denial  of  the  assignment  in  the 
answer  is  in  these  words:  'And  .this 
defendant  further  answering  on  infor- 
mation and  belief,  denies  that  said 
Daniel  Richards,  for  a  valuable  con- 
sideration, assigned,  by  a  written  in- 
strument, the  indebtedness  due  upon 
said  note,  or  that  the  said  assignment 
was  stamped  with  United  States  rev- 
enue stamps  of  the  required  amount 
and  denomination,  or  that  any  writ- 
ten assignment  was  made.'  This  is 
not  a  denial  of  the  assignment.  If  it 
can  be  considered  as  a  denial  at  all, 
it  can  only  be  considered  as  a  denial 
that  the  assignment  was  in  writing,  and 
that  it  was  made  for  a  valuable  con- 
sideration." Randolph  v.  Harris,  28 
Cal.  561,  566,  87  Am.  Dec.  139. 

71.  Ala. — Johnson  V.  Washburn,  98 
Ala.  258,  13  So.  48.  Ark.— Watson  v. 
Hi^gins,  7  Ark.  475.  Ind. — Doyle  v. 
Watt,  12  Ind.  342.  Ky.— Hawkins  v. 
Fellows,  6  Dana  128;  Tuggle  v.  Adams, 
3  A.  K.  Marsh.  429.  Mo.— Thomas  V. 
Wash,  1  Mo.  665.  N.  Y. — Waggoner 
V.  Colvin,  11  Wend.  27;  Smith  v.  Mead, 
14  Abb.  Pr.  262.  Pa.— Eckert  v.  Con- 
rad, 1  W.  N.  C.  414.    Tenn Trezevant 

v.  McNeal,  2  Humph.  352.  Wis.— Car- 
penter v.  Reynolds,  58  Wis.  666,  17  N. 
W.   300. 

Sufficient  Facts. — ' '  The  defendant 
denies  that  the  note  was  ever  sold, 
transferred  or  delivered  to  the  plain- 
tiff,  or   that   the   plaintiff   was   at    the 
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I.  Good  Faith  and  Payment  op  Value.  —  The  defense  that  plaint- 
iff is  not  a  bona  fide  holder  or  that  he  obtained  the  instrument  sued 
upon  in  bad  faith,  or  that  he  acquired  it  with  a  full  knowledge  of  the 
fraud  or  infirmity,  must  be  set  out  in  the  answer,  and  the  specific  facts 
must  be  alleged  sufficient  to  put  the  plaintiff  on  proof  of  his  good 
faith,72  and  these  facts  must  be  positively  stated  and  not  as  allegations 


commencement  of  the  action,  or  ever 
had  been,  the  lawful  holder  or  owner 
thereof.  It  may  be  that  these  alle- 
gations are  not  sufficient  to  put  in  is- 
sue the  title  or  ownership  of  the  note, 
or  to  admit  proof  that  the  instrument 
had  never  been  indorsed  or  transferred 
to  the  plaintiff  by  the  payees.  There 
are  authorities  which  seem  to  lay 
down  the  rule  that  it  is  not  enough  to 
allege  that  the  plaintiff  is  not  the 
real  party  in  interest,  but  that  the 
answer  should  state  the  facts  which 
show  why  he  is  not.  It  is  not  obvious 
what  other  fact  the  defendant  could 
state,  further  than  to  aver  distinctly 
that  the  payee  had  never  indorsed  or 
transferred  the  note  to  the  plaintiff, 
and  that  he  was  not  the  lawful  holder 
and  owner  thereof.  But  this  is  the 
necessary  implication  of  the  allega- 
tions, and  it  would  seem  that  they 
are  sufficient  to  enable  the  defendant 
to  prove,  if  he  could,  those  facts." 
Carpenter  v.  Eevnolds,  58  Wis.  666, 
671,   17   N.   W.  300. 

72.  U.  S.— First  Nat.  Bank  v.  Geb- 
bie  &  Co.,  145  Fed.  448.  Ala.— Ala- 
bama Nat.  Bank  v.  Halsey,  109  Ala. 
196,  19  So.  522.  Ark.— Scott  v.  Can- 
trell,  26  Ark.  226.  Cal.— Euss  Lumb. 
&  Mill  €o.  v.  Muscupiable  Land  & 
Water  Co.,  120  Cal.  521,  52  Pac.  995, 
65  Am.  St.  Rep.  186.  Colo.— Posey  v. 
Denver  Nat.  Bank,  7  Colo.  App.  108, 
42  Pac.  684.  Fla.— Hancock  v.  Hale, 
17  Fla.  808.  Ga.—  Pyron  &  Son  v. 
Ruohs,  120  Ga.  1060,  48  S.  E.  434;  Pin- 
son  v.  Bass,  114  Ga.  575,  40  S.  E.  747; 
First  Nat.  Bank  v.  Adams,  92  Ga.  545, 
17  S.  E.  295.  111.— Smith  v.  Doty,  24 
111.  164.  Ind— Citizens '  Bank  v. 
Leonhart,  126  Ind.  206,  25  N.  E.  1099; 
Woollen  v.  Van  Kirk,  61  Ind.  497;  Hun- 
ter v.  McLaughlin,  43  Ind.  38;  Hall  v. 
Allen,  37  Ind.  541;  Hubler  v.  Pullen, 
12  Ind.  541;  Hankins  v.  Shoup,  2  Ind. 
342.  la. — Lane  v.  Krekle,  22  Iowa 
399;  Clapp  v.  Cedar  County,  5  Iowa  15, 
68  Am.  Dec.  678;  Stein  v.  Keeler,  4 
G.  Gr.  86.  Ky.— Early  v.  McCart,  2 
Dana  414.  La. — Burns  v.  Haynes,  13 
La.  12.     Md.— Banks  v.  McCo'sker,    82 
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Md.  518,  34  Atl.  539,  51  Am.  St.  Eep. 
478.  N.  J.— Tillou  v.  Britton,  9  N.  J. 
L.  120.  N.  Y.— Fleischmann  v.  Stern, 
90  N.  Y.  110;  Eogers  v.  Morton,  46 
Misc.  494,  95  N.  Y.  Supp.  49;  Weiss  v. 
Eieser,  114  N.  Y.  Supp.  983;  National 
Bank  v.  Folev,  103  N.  Y.  Supp.  553; 
Koppel  v.  Hatch,  98  N.  Y.  Supp.  619. 
N.  C. — Wiggins  v.  Kirkpatrick,  114  N. 
C.  298,  19  S.  E.  152;  Campbell  v.  Pat- 
ton,  113  N.  C.  481,  18  S.  E.  687.  Ohio. 
Allen  v.  Johnson,  20  Ohio  C.  C.  8,  11 
O.  C.  D.  42;  Pa.— Bank  of  Morehead 
v.  Hernig,  220  Pa.  224,  69  Atl.  679; 
Haun  v.  Trainer,  190  Pa.  1,  42  Atl. 
367;  Louchheim  v.  Moguire,  6  Pa. 
Super.  635.  Tenn.— Grissom  v.  Fite,  1 
Head  332.  Tex.— Coburne  v.  Poe,  40 
Texi  410;  Fowler  v.  Willis,  4  Tex.  446. 
Vt.— Britton  v.  Bishop,  11  Vt.  70. 
Wis.— Quiggle  v.  Herman,  131  Wis.  379, 
111  N.  W.  479. 

Sufficiency  of  Plea. — "Where  the 
transferee  of  a  negotiable  promissory 
note  brings  suit  thereon,  and  the  maker 
files  a  plea  of  failure  of  consideration, 
and  that  the  plaintiff  purchased  the 
note  after  maturity,  it  is  not  error  to 
refuse  to  strike  the  plea  because  the 
transfer  appears  on  its  face  to  have 
been  made  before  the  maturity  of  the 
note.  Where  such  a  plea  has  been 
filed,  it  is  not  error  to  admit  evidence 
to  sustain  it.  The  plea  having  been 
duly  filed,  it  was  not  error  to  refuse 
to  continue  the  case  in  order  that  the 
plaintiff  might  have  an  opportunity  to 
rebut  the  defendant's  evidence  as  to 
the  time  of  the  transfer  of  the  note." 
Pinson  v.  Bass,  114  Ga.  575,  40  S.  E. 
747. 

Necessary  Allegation. — "As  between 
a  bona  -fide  holder  for  value  of  a 
negotiable  promissory  note  transferred 
before  due  and  the  maker,  a  plea  of 
want  of  consideration,  or  fraudulent 
consideration,  constitutes  no  defense 
to  an  action  on  the  note,  unless  notice 
of  the  facts  constituting  such  defense, 
at  or  before  the  transfer  is  brought 
home  to  the  holder,  and  a  plea  which 
does  not  allege  notice  is  bad."  Han- 
cock &  Mills  v.  Hale,  17  Fla.  808. 
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of  belief  or  argumentatively,  or  made  as  a  conclusion  of  law.78  But 
there  are  decisions  holding  that  in  actions  by  the  indorsee  where  a  plea 
of  fraud  in  the  inception  of  the  note  is  made,  it  is  not  necessary  to 
aver  that  plaintiff  had  notice  of  the  infirmity,  as  the'plea  presents  a 
good  defense  and  puts  it  upon  the  plaintiff  to  reply  that  he  purchased 
the  note  in  good  faith,  for  value,  before  maturity,  and  without  notice 
of  the  alleged  infirmity.74 

J.  Presentment,  Protest  and  Notice.  —  In  order  to  take  advan- 
tage of  non-presentment,  failure  to.  protest  or  to  give  due  and  legal 
notice  thereof,  there  should  be  appropriate  denials  thereof  in  the  an- 
swer,75 and  it  has  been  held  that  a  general  denial  sufficiently  raises 


73.  la. — Clapp  v.  Cedar  Countv,  5 
Iowa  15,  68  Am.  Dec.  678.  Md.— 
Stouffer  v.  Alford,  78  Atl.  387.  N. 
J.— Tillou  v.  Britton,  9  N.  J.  L.  120. 
N.  Y. — Rogers  v.  Morton,  46  Misc.  494, 
95  N.  Y.  Supp.  49.  Pa.— Second  Nat. 
Bank  v.  Morgan,  165  Pa.  199,  30  Atl. 
957,  44  Am.  St.  Rep.  652;  Gustine  V. 
Cummings,  1  W.  N.  C.  105.  Vt.— Brit- 
ton  v.   Bishop,   11   Vt.   70. 

Insufficient  Allegations. — "The  alle- 
gation that  'plaintiff  is  not  a  bona  fide 
holder  in  due  course  of  said  note'  is 
a  conclusion  of  law.  It  is  impossible 
to  determine  which  of  the  conditions 
specified  in  section  91  of  the  nego- 
tiable instruments  law,  constituting  a 
holder  in  due  course,  have  not  been 
complied  with.  The  allegation  'that 
said  note  was  executed  without  any 
consideration'  is  of  itself  insufficient. 
This  defense  admits  the  allegation  of 
the  complaint  that  the  payee  indorsed 
and  delivered  the  note  for  value  be- 
fore maturity.  Value  having  been 
given  prior  to  the  delivery  to  plain- 
tiff, he  is  a  holder  for  value  (Negoti- 
able Instruments  Law,  Laws  1397,  p. 
727,  §52),  and  the  fact  that  there  may 
have  been  an  indorsement  without  con- 
sideration is  immaterial.  The  allega- 
tion that  the  note  'had,  before  its 
delivery  to  said  plaintiff,  no  legal  in- 
ception,' is  a  conclusion  of  law  and  is 
not  helped  by  the  immaterial  allega- 
tion that  the  'transfer  to  plaintiff  was 
made  after  maturity,'  and  the  insuf- 
ficient allegation,  'at  a  rate  of  dis- 
count greater  than  legal  interests,  and 
not  in  the  ordinary  course  of  business, 
and  is  usurious  and  void.'  The  de- 
fense of  usury  must  set  up  the  usur- 
ious contract,  specifying  its  terms  and 
the  particular  facts  relied  upon  to 
bring  it  within  the  prohibition  of  the 
statute. "  Rogers  v.  Morton,  46  Misc. 
494,   95   N.   Y.   Supp.    49. 


74.  Ala. — Alabama  Nat.  Bank  v.  Hal- 
sey,  109  Ala.  196,  19  So.  522.  Ark.— 
Nisbett  v.  Brown,  30  Ark.  585.  Ind. — 
First  Nat.  Bank  v.  Ruhl,  122  Ind.  279, 
23  N.  E.  766;  Bunting  v.  Mick,  5  Ind. 
App.  289,  31   N.  E.  378,  1055. 

Reason  of  Rule. — "The  common  law 
giving  protection  to  a  bona  fide  holder 
is  a  reasonable  one,  when  confined 
within  just  limits,  but  it  becomes  un- 
just and  oppressive  when  too  widely 
extended.  Our  cases  have,  however, 
uniformly  held  that  while  the  common 
law  rule  protecting  a  bona  fide  holder 
prevails,  yet  they  also  hold  that,  in 
order  to  receive  its  protection  it  de- 
volves upon  the  plaintiff  to  show  that 
he  became  a  holder  before  maturity, 
without  notice,  and  for  a  valuable 
consideration,  whenever  the  defendant 
makes  it  appear  that  the  note  was 
obtained  by  fraud.  It  seems  to  follow, 
necessarily  and  directly,  that,  if  the 
answer  shows  that  the  note  was  ob- 
tained by  fraud  it  states  a  prima  facie 
defense,  sufficient  to  require  a  reply 
from  the  plaintiff.  It  is  quite  difficult 
to  conceive  how  it  can  be  otherwise, 
when,  as  the  cases  generally  declare, 
the  fact  that  the  note  was  obtained 
by  fraud  casts  the  burden  upon  the 
holder."  First  Nat.  Bank  v.  Ruhl,  122 
Ind.    279,    23    N.    E.    766. 

75.  U.  S—  Riggs  v.  Hatch,  16  Fed. 
838.  Ark.— Pryor  V.  Wright,  14  Ark. 
189.  Colo.— Westcott  v.  Patton,  10 
Colo.  App.  544,  51  Pac.  1021.  Del.— 
Stoeckle  v.  Gray,  1  Penn.  117,  holdiag 
that  setting  oat  in  the  affidavit  of 
defense  that  "the  said  promissory  not* 
was  never  protested  according  U>  law" 
was  sufficient.  Ind. — Bowen  v.  Pol- 
lard, 71  Ind.  177;  Lowry  v.  Steele,  27 
Ind.  168;  Marion  &  M.  R.  Co.  V. 
Hodge,  9  Ind.  163  (holding  that  the 
plea  of  nil  debet  puts  in  issue  the  pre- 
sentment  and     put     the     plaintiff     on 
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the  issue,78  following  the  relaxed  rule  of  the  common  law. 
K.  Extension  of  Time  and  Agreement  Not  To  Sue.  —  Extension 
of  time  or  agreement  not  to  sue,  if  relied  upon,  must  be  set  forth  in  the 
answer,  with  the  allegation  of  its  being  made  for  a  valuable  considera- 
tion, stating  the  consideration  or  considerations  of  the  agreement  in 
full.77    Such  a  plea,  of  course,  is  a  plea  in  abatement  and  not  in  bar  of 


proof  thereof).  la. — Closz  v.  Miracle, 
103  Iowa  198,  72  1\.  W.  502;  First  Nat. 
Bank  v.  Day,  52  Iowa,  680,  3  N.  W.  728. 
Ky. — Huffaker  v.  National  Bank,  12 
Bush  283,  23  Am.  Eep.  718;  Gridler  v. 
Farmers'  &  Drovers'  Bank,  12  Bush 
333;  Bank  v.  Hickey,  4  Litt.  225  (hold- 
ing that  a  plea  of  no  demand  at  the 
place  of  payment  must  also  allege  an 
ability  and  willingness  on  their  part 
to  have  paid,  if  a  demand  had  been 
made,  and  must  tender  the  money  in 
court);  Baker  v.  Phelps,  12  Ky.  L. 
Eep.  387.  N.  Y.— Edgerton  v.  Smith, 
3  Duer  614;  Treadwell  v.  Hoffman,  5 
Daly  207  (holding  that  an  averment 
in  a  complaint  against  the  indorser  of 
a  note  that  the  defendant  had  "due" 
notice  of  protest,  is  not  put  in  issue 
by  a  denial  that  the  defendant  had 
"due  notice"  of  protest.  The  denial 
is  bad  as  containing  a  negative  preg- 
nant) ;  Brennan  v.  Lowry,  4  Daly  253. 
Pa.— Nat.  Bank  v.  Nill,  213  Pa.  456, 
63  Atl.  186,  110  Am.  St.  Eep.  554, 
3  L.  K.  A.  (N.  S.)  1079;  Wolf  v.  Ja- 
cobs, 187  Pa.  260,  41  Atl.  27;  OdJ 
Fellows'  Sav.  Bank  v.  Miller,  179  Pa. 
412,    36    Atl.    324. 

"Waiver  of  Notice. — Where,  after 
the  maturity  of  a  draft  drawn  by  the 
defendants  and  sold  by  them  to  the 
plaintiff  the  defendants  stated  that 
they  had  taken  measures  to  enforce  a 
mechanic's  lien  held  by  them  upon 
property  of  the  drawee  to  secure  the 
indebtedness  covered  by  the  draft,  it 
was  hell  that  such  statement  did  not 
constitute  a  waiver  of  notice  of  the 
presentment  and  non-pavment  of  the 
draft."  First  Nat.  Bank  v.  Day,  52 
Iowa    680,    3    N.    W.    72^. 

Contract  of  Indorsement. — "A  con- 
tract of  indorsement,  when  made,  is 
neither  a  primary  nor  an  absolute  one. 
It  is  secondary  and  conditional.  It  is 
but  an  agreement  for  future  liability 
upon  and  after  the  happening  of  cer- 
tain contingencies.  These  are  nowhers 
described  in  the  body  of  the  instru- 
ment indorsed,  but  inhere,  ex  lege,  in 
the  contract  created  by  the  simple  act 
of  indorsement.     They  are  (a)   presen- 
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tation  for  payment  at  the  time  and 
place  designated  by  the  parties  or  the 
law  for  that  purpose;  (b)  refusal  to 
pay  by  the  party  or  parties  primarily 
bound;  (c)  prompt  notice  of  such  re- 
fusal to  the  indorser,  whose  liability 
then,  but  not  until  then,  becomes  fixed. 
As  a  consequence  he  who  seeks  to  re- 
cover on  a  contract  of  indorsement 
must  aver  the  happening  of  each  and 
every  one  of  these  essential  facts  or 
his  statement  will  be  demurrable.  And, 
per  contra,  where  a  defendant  denies, 
under  oath,  the  existence  of  any  one 
or  more  of  the  same  facts,  the  affi- 
davit is  sufficient  to  put  the  plaintiff 
to  his  proofs  before  a  jury."  Link 
V.    Bergdoll,    35   Pa.   Super.    155. 

76.  Ala.— Carter  v.  Odom,  121  Ala. 
162,  25  So.  774.  la.— First  Nat.  Bank 
v.  Day,  52  Iowa  §80,  3  N.  W.  728. 
R.  I.— Pawcatuck  Nat.  Bank  v.  Bar- 
ber.  22   R.   I.   73,   46   Atl.   1095. 

Demand  on  Maker  of  Notes.  Neces- 
sary to  Bind  Indorser. — ' '  A  payee  of 
a  note  cannot  recover  of  the  indorsers, 
though  the  indorsements  were  'irreg- 
ular,' without  allegation  and  proof  of 
demand  for  payment  of  the  makers 
at  maturity  and  due  notice  to  indors- 
ers  of  protest  for  non-payment;  hence 
no  error  to  sustain  a  demurrer  to  a 
special  plea  setting  up  want  of  notice 
of  protest,  it  is  no  more  than  the  gen- 
eral issue."  Carter  v.  Odom,  121  Ala. 
162,   25    So.   774. 

77.  Ga.—  Gentry  v.  Walker,  101  Ga. 
123,  28  S.  E.  607;  Juchter  v.  Boehin, 
63  Ga.  71.  111.— Culver  v.  Johnson,  90 
111.  91.  Ind. — Jones  v.  Frost,  51  Ind. 
69;  WIthrow  v.  Wiley,  3  Ind.  379;  Bow- 
man v.  Citizens'  Nat.  Bank,  25  Ind. 
App.  38,  56  N.  E.  39.  Kan.— Lostello 
v.  Wilhelm,  13  Kan.  229.  Tex.— Davis 
v.  Weaver  (Tex.  Civ.  App.),  27  S.  W. 
902;  Aiken  V.  Posey,  13  Tex.  Civ.  App. 
607,  35  S.  W.  732  (holding  that  the 
allegation  that  the  extension  of  time 
was  based  on  a  "valuable  considera- 
tion" without  stating  specifically  in 
what  the  consideration  consistel,  was 
good  on  demurrer).  Vt. — Paddock  v. 
Jones,    40    Vt.    474.      Wash. — Commer- 
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the  action,78  as  it  is,  in  effect,  a  dilatory  proceeding. 

L.  Payment  and  Discharge.  —  1.  Payment.  —  Generally  in  the 
code  states  it  is  held  that  payment  must  be  pleaded  specially,  and  the 
facts  upon  which  the  plea  is  based  must  be  set  out  with  reasonable  full- 
ness and  certainty,79  though  there  are  some  decisions  holding  that  an 
issue  is  raised  by  a  general  allegation  of  payment  or  a  general  denial 
of  the  allegation  of  non-payment.80 


cial  Bank  v.  Hart,  10  Wash.  303,  38 
Pac.  1114.  Wis.— Union  Nat.  Bank  v. 
Cross,   100  Wis.   174,  75   N.   W.  992. 

78.  111. — Culver  v.  Johnson,  90  111. 
91;  Amberg  v.  Nachtway,  92  111.  App. 
608.  Ind.— Glidden  v.  Henry,  104  Ind. 
278,  1  N.  E.  369,  54  Am.  Eep.  316. 
£ex. — Davis  v.  Weaver  (Tex.  Civ. 
App.),   27    S.   W.   902. 

79.  U.  S. — Patterson  v.  Atherton,  3 
McLean  147,  18  Fed.  Cas.  No.  10,622. 
Ala. — First  Nat.  Bank  v.  Alexander, 
161  Ala.  580,  50  So.  45.  Cal  —  Pastene 
v.  Pardini,  135  Cal.  431,  67  Pac.  681; 
Hawley  Bros.  V.  Brownstone,  123  Cal. 
643,  56  Pac.  468;  Frisch  v.  Caler,  21 
Cal.  71.  D.  C— Knight  v.  Walker 
Brick  Co.,  23  App.  Cas.  519.  Ga.— 
National  Bank  v.  Burt,  98  Ga.  380,  25 
S.  E.  502;  Beazley  Giguilliot,  61  Ga. 
187.  Idaho — First  Nat.  Bank  v.  Bews, 
2  Idaho  1175,  31  Pac.  816.  111.— Allen 
V.  Brewsing,  32  111.  505.  Ind— Eich- 
holtz  v.  TayJor,  88  Ind.  38;  Hubler  v. 
Pullen,  9  Ind.  273,  68  Am.  Dec.  620; 
Louden  v.  Birt,  4  Ind.  566.  Kan. — 
Luke  v.  Johnnycake,  9  Kan.  511.  Ky. — 
Kane  v.  Toeb'be,  5  Ky.  L.  Rep.  852. 
Minn. — Marshall  &  Hsley  Bank  V. 
Child,  76  Minn.  173,  78  N.  W.  1048. 
Mo. — German  Bank  v.  Mulhall,  8  Mo. 
App.  558.  Neb. — Barker  v.  Wheeler,  62 
Neb.  150,  87  N.  W.  20.  N.  Y.— First 
Nat.  Bank  v.  Jennings,  44  Misc.  374,  89 
N.  Y.  Supp.  995.  Vt.—  Jewett  V. 
Winship,  42  Vt.  204.  Va  —  Witz  V. 
Fite,  91  Va.  446,  22  S.  E.  171.  Wash.— 
Richards  v.  Jefferson,  20  Wash.  166,  54 
Pac.  1123;  Columbia  Nat.  Bank  v. 
Western  Iron  &  Steel  Co.,  14  Wash. 
162,  44  Pac.  145.  Wis. — Martin  v. 
Pugh,    23    Wis.    184. 

Sufficient  Plea  of  Payment. — 
"Where  the  action  was  on  a  negoti- 
able note  brought  by  the  indorsee 
thereof  a  plea  alleging  that  it  was 
agreed  that  the  note  was  to  be  paid 
out  of  the  proceeds  of  certain  work 
done  and  that  the  maker  of  the  note 
paid  the  plaintiff  from  the  proceeds 
of  work  all  that  was  due  on  the  same 


prior  to  the  commencement  of  the  suit, 
and  that  plaintiff  received  the  full 
benefit  thereof,  the  proceeds  being  in 
money,  constituted  a  plea  of  payment 
in  money,  it  being  immaterial  from 
what  source  the  money  was  derived." 
First  Nat.  Bank  v.  Alexander,  161 
Ala.    580,   50   So.    45. 

Defense  of  Part  Payment. — "In  their 
fourth  defense  the  defendants  allege 
that  the  plaintiff  has  received  from 
Jamison  large  sums  of  money  as  pro 
rata  payments  on  the  note,  in  addi- 
tion to  the  amounts  for  which  the 
plaintiff  has  given  credit  to  the  de- 
fendants, and  that  the  plaintiff  has 
neglected  and  refused  to  credit  such 
payments  upon  the  note.  The  plea 
further  alleges  that  the  amounts  of 
such  payments  are  wholly  and  solely 
within  the  knowledge  of  the  pfaintiff 
and  Jamison.  We  see  no  objection  to 
this  defense,  at  least  none  that  can 
be  considered  on  a  demurrer.  It  al- 
leges partial  payments  in  excess  of 
those  admitted,  and,  if  true,  reduces 
the  amount  to  be  recovered.  Because 
the  defendants  are  ignorant  of  the 
amount  actually  paid  they  are  not 
thereby  deprived  of  the  benefit  of 
such  payments,  or  the  right  to  prove 
as  large  an  amount  as  possible.  The 
demurrer  to  this  count  was  properly 
overruled."  Bobb  V.  Bancroft,  13 
Kan.  123,  129. 

For  a  fuller  and  exhaustive  treat- 
ment of  payment,  as  well  as  partial 
payment,  discharge  and  release,  of  all 
negotiable  and  non-negotiable  paper, 
see  the  title  "Payment,"  in  a  later 
volume   of   this   work. 

80.  Cal.— Ball  v.  Putnam,  123  Cal. 
134,  55  Pac.  773;  Davanay  v.  Eggen- 
hoff,  43  Cal.  795;  Frisch  v.  Caler,  21 
Cal.  71.  Ky. — Stacy  v.  Coleman,  10 
Ky.  L.  Rep.  78.  Mass.— Swett  v. 
Southworth,  125  Mass.  417.  Mo. — Joy 
v.  Cooley,  19  Mo.  645.  N.  Y.— Van 
Giesen  v.  Van  Giesen,  10  N.  Y.  316. 
Vt.— Jewett  v.  Winship,  42  Vt.  204. 

General     Denial     Put     in     Issue  All 
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2.  Discharge  or  Release.  —  Where  a  discharge  or  release  is  relied 
upon,  whether  by  agreement  of  parties  or  by  operation  of  law,  the 
facts  constituting  the  defense  must  be  set  out  distinctly  and  with  full- 
ness,81 and  if  a  release  be  relied  upon  the  facts  thereof  must  be  al- 
leged as  well  as  a  sufficient  consideration  for  the  transfer,  or  a  com- 
pliance with  all  the  conditions  necessary  to  the  operation  of  the  re- 
lease.82 

M.  Verification.  —  As  the  subject  of  verification  of  answers  is  fully 
treated  in  another  title,  to  avoid  duplication  it  is  omitted  here.83 


Material  Averments  of  the  Complaint. 
"Thereupon  defendants  offered  to 
prove  by  said  witness  that  there  was 
paid  $1,000  into  the  bank,  and  that 
the  parties  making  the  payment  re- 
quested at  the  time  the  payment  was 
made  that  it  be  applied  to  the  pay- 
ment of  the  note  in  suit.  Plaintiffs 
objected  that  it  was  not  competent  or 
material,  in  that  there  is  no  answer 
setting  forth  a  defense  of  payment, 
and  the  objection  was  sustained.  The 
evidence  was  clearly  admissable  under 
the  general  denial  which  put  in  issue 
the  averment  of  the  complaint  that 
no  other  payment  had  been  made  than 
the  one  credited."  Ball  v.  Putnam, 
123    Cal.   134,   139,   55   Pac.   773. 

81.  U.  S. — McCarty  V.  Eoots,  21 
How.  432,  16  L.  ed.  162.  Ala.— Mo- 
ragne  v.  Bichmond  Locomotive  &  Mach> 
Wks.,  124  Ala.  537,  27  So.  240;  Scharf  V. 
Moore,  102  Ala.  468,  14  So.  879;  Man- 
ess  v.  Henry,  96  Ala.  454,  11  So.  410. 
Colo. — Johnson  v.  Tabor,  4  Colo.  App. 
183,  35  Pac.  199.  Conn.— Hempstead 
v.  Seed,  6  Conn.  480.  111. — Armstrong 
V.  Webster,  30  111.  333.  Ind.— Mitch- 
ell v.  Friedley,  126  Ind.  545,  26  N.  E. 
391;  Kelso  v.  Fleming,  104  Ind.  180,  3 
1SI.  E.  830;  Marshall  v.  Mathers,  103 
Ind.  458,  3  N.  E.  120;  Parks  v.  Zeek, 
53  Ind.  221.  Kan. — Diven  v.  Spicer,  1 
Kan.  103.  Ky  —  Chillers  v.  Smith,  10 
B.  Mon.  235;  Gibson  v.  Weir,  1  J.  J. 
Marsh.  446.  Mo. — Ticknor  v.  Voor- 
hies,  46  Mo.  110.  N.  Y. — Carter,  Eice 
&  Co.  v.  Howard,  39  N.  Y.  Supp.  1060. 
Tex.— Marley  V.  McAnelly,  17  Tex.  658. 
Vt.— Carpenter  V.  McClure,  37  Vt.  127. 

Insufficient  Answer. — "The  amended 
answer  itself  is  vague  and  indefinite, 
and  alleges  matters  of  law  rather  than 
of  fact.  It  asserts  that,  by  the  laws 
of  Louisiana,  all  right  of  action  upon 
the  draft  sued  on  was  extinguished 
prior  to  the  institution  of  the  suit,  but 
from  what  cause  does  not  appear, 
whether  by  lapse  of  time  or  for  some 
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other  reason.  The  facts  which  are  sup- 
posed to  operate  the  extinguishment 
under  the  Louisiana  code  are  not  set 
out  or  alluded  to.  The  record,  more- 
over, fails  to  show  what  the  Louisi- 
ana laws  are  upon  which  the  defen- 
dant relies.  They  were  in  issue,  aui 
were  to  be  proved  like  other  facts,  but 
the  evidence  of  their  existence  is  not 
found  in  the  record."  Ticknor  v. 
Voorhees,    46    Mo.    110. 

82.  Ala.— Scharf  v.  Moore,  102  Ala. 
468,  14  So.  879;  Maness  v.  Henry,  96 
Ala.  454,  11  So.  410.  Ind.— Parks  V. 
Zeek,  53  Ind.  221.  Ky.— Childers  V. 
Smith,  10  B.  Mon.  235;  Gibson  v. 
Weir,  1  J.  J.  Marsh.  446.  Mo.— Tick- 
nor v.  Voorheis,  46  Mo.  116.  N.  Y. — 
Jaffray  v.  Hunter,  15  App.  Div.  615, 
44    N.   Y.    Supp.    639. 

Conclusion  of  Law  Insufficient. — 
"The  third  paragraph  of  answer  al- 
leges that  before  the  commencement 
of  this  action  the  appellant  compro- 
mised, settled  and  adjusted  the  note 
in  suit  with  one  Eobert  Kelley,  the 
duly  authorized  and  acting  agent  of 
the  appellees  in  that  behalf.  It  is 
sufficient  to  say  that  this  paragraph 
of  answer  is  infirm  for  the  reason  that 
it  alleges  conclusions,  and  not  facts. 
If  there  was  a  compromise  of  the  lia- 
bility that  existed  upon  the  note,  what 
were  its  terms  and  conditions?  What 
was  there  to  rest  a  compromise  upon? 
If  there  was  a  settlement,  in  what  way 
was  the  indebtedness  represented  by 
the  note  settled?  Was  it  paid,  or  was 
there  an  accord  and  satisfaction? 
And,  if  adjusted,  what  was  the  nature 
of  the  transaction?  If  the  facts  had 
been  stated  the  court  might  or  might 
not  have  been  of  the  opinion  that  there 
had  been  a  valid  and  bonding  com- 
promise, settlement  or  adjustment.'' 
Mitchell  v.  Friedley,  126  Ind.  545,  26 
N.   E.   391. 

83.  See  the  titles  "Answers;" 
"Bill  and  Answer  in  Equity." 
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N.  Affidavits  of  Defense.  —  The  subject  of  affidavits  of  defense  be- 
ing exhaustively  treated  elsewhere  in  this  work,  to  avoid  useless  repe- 
tition reference  is  here  made  to  that  article.84 

VII.  REPLICATION,  NECESSITY  OF.  — It  is  unnecessary  to 
reply  to  an  answer  which  makes  no  affirmative  allegation  and  sets  up 
no  new  matter,85  but  if  new  matter  is  set  out  in  the  answer,  or  affirma- 
tive allegations,  which  would,  if  undisputed,  defeat  the  plaintiff's  ac- 
tion, a  replication  must  be  made  sufficient  to  put  the  matter  in  issue.81 


84.  See     the     title     "Affidavits     of 
Merits  and  Defense,"  Vol.  1,  p.  643. 

85.  Cal.— Goddard  v.  Fulton,  21  Cal. 
430.     Colo. — Alden  v.  Carpenter,  7  Colo. 
87,    1    Pac.    904    (holding   that    an    alle- 
gation  in   the   answer  of  want   of   con- 
sideration   was    not    new    matter    need- 
ing a  reply,  but  a  mere  traverse  of  the 
complaint) ;    Woolman    V.    Capital    Nat. 
Bank,   2    Colo.   App.   454,   31   Pac.   235. 
Ind—  Bowen  v.  Laird,  166  Ind.  421,  77 
N.    E.    852;    Brickley   v.    Edwards,    131 
Ind.  3,  30  N.  E.  708  "(holding  that  while 
a   plea    of   non    est    factum     does    not 
require  a  reply,  yet  a  reply  of  estoppel 
is    proper    and    may    be    made);    Num- 
bers v.  Bowser,  29  Ind.  491.     la— Gaf- 
ford  v.   American   Mtg.   &   Inv.   Co.,   77 
Iowa  736,  42   N.  W.  550    (holding  that 
a   plea   of    want    of   consideration    does 
not  require  a  reply);  Powesheik  County 
V.    Mickel,    10    Iowa    76    (holding    that 
an  answer  of  payment  is  not  an  affirm- 
ative   allegation     requiring     a     reply). 
Kan. — Babcock  v.  Farmers'  &  Drovers' 
Bank,  46  Kan.  548,  26  Pac.  1037   (hold- 
ing that   a  plea  of  want   of   considera- 
tion  in   that  it  was   given  for  interest 
for  money  loaned  necessitates  a  reply) ; 
Bradbury  v.  VanPelt,  4  Kan.  App.  571, 
45  Pac.  1105   (holding  that  a  denial  of 
transfer  before  maturity,  or  that  plain- 
tiff   took    it    for    value    without    notice 
of  its  infirmity,  amounted  to  a  general 
denial   and   required    no    reply).       Ky. 
Brown  v.   Ready,   13    Ky.   L.   Rep.    140 
(holding  that  a  plea  of  non  est  factum 
needs   no   reply);    True   v.    Triplett,    4 
Met.    57;    Tom's     Creek     Coal     Co.     v. 
Skeene,  28  Ky.  L.  Rep.  962,  90  S.  W. 
993    (holding    that    a    reply    to    a   plea 
of   partial   pavment   was   unnecessary) ; 
Collins  v.  Partin,  19  Ky.  L.  Rep.  1027, 
42   S.  W.   1111;   McCracklin  v.  Heath's 
Admr.,  6  Ky.  L.  Rep.  745  (holding  that 
a  plea  of  payment  requires  no  answer). 
Me.— Pratt  v.  Knight,  29  Me.  471.  Mass. 
Lyon  v.  Manning,  133  Mass.  439.    Minn. 
Linn   v.    Rugg,    19     Minn.     181.       Miss. 
Bobinson  t>.   Bohm   Mfg.   Co.,   71   Miss. 


95,  14  So.  460.  Mont. — Anderson  v. 
Parkins,  10  Mont.  154,  25  Pac.  92.  N.  H. 
Williams  v.  Little,  11  N.  H.  66.  N.  Y. 
Nichols  v.  Boerum,  6  Abb.  Pr.  290 
(holding  that  a  plea  of  failure  of  con- 
sideration in  that  the  quality  of  goods 
purchased  was  not  the  quality  war- 
ranted, requires  no  replication);  Pren- 
tiss v.  Graves,  33  Barb.  621;  Van  Gie- 
son  v.  Van  Gieson,  12  Barb.  520.  N.  D. 
Ravicz  v.  Nickells,  9  N.  D.  536,  84  N. 
W.  353.  Ohio.— Bode  v.  Werner,  26 
Ohio  C.  C.  206.  Pa.— Bricker  v.  Light- 
ner's  Exr.,  40  Pa.  199.  Utah.— Whit- 
ney V.  Richards,  17  Utah  226,  53  Pac. 
1122.  W.  Va. — Briggs  V.  Enslow,  44 
W.  Va.  499,  29  S.  E.  1008. 

Non  Est  Factum. — "There  is  noth- 
ing in  the  point  that  the  court  im- 
properly entertained  the  reply  to  the 
answer  of  non  est  factum  because  the 
answer  of  non  est  factum  closed  the  is- 
sue. It  is  true  that  a  reply  is  not  re- 
quired to  such  a  plea,  but  it  is  equally 
true  that  a  reply  may  be  filed  in  a 
proper  case.  Such  an  answer  may  be 
successfully  avoided  by  facts  which 
preclude  the  defendant  from  making 
such  plea  against  the  plaintiff.  Here 
the  reply  to  the  second  paragraph  of 
answer  rests  wholly  upon  the  principles 
of  estoppel,  and  it  was  at  least  proper 
caution,  if  not  necessary  to  reply,  to 
maice  the  facts  set  up  available."  Bow- 
en  v.  Laird,  166  Ind.  421,  77  N.  E. 
852. 

86.  U.  S. — McClintock  V.  Johnston, 
1  McLean  414,  15  Fed.  Cas.  No.  8,700. 
Ala.— Slaughter  v.  First  Nat.  Bank,  109 
Ala.  157,  19  So.  430.  111.— Wiess  v. 
Binian,  178  111.  241,  52  N.  E.  969.  Did. 
Harris  v.  Randolph  County  Bank,  157 
Ind.  120,  60  N.  E.  1025;  Buscher  v. 
Knapp,  107  Ind.  340,  8  N.  E.  263;  Mof- 
fitt  v.  Roche,  92  Ind.  96;  Hunter  V. 
Leavitt,  36  Ind.  141;  Stebbins  V.  Len- 
festy,  14  Ind.  4.  Ky.— Congleton  v. 
Garrard,  22  Ky.  L.  Rep.  819,  58  S.  W. 
791;  Conn  v.  Corry,  10  Ky.  L.  Rep. 
588.     Mich. — Kinzie   t;.  Farmers'   &   M. 
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Bank,  2  Dougl.  105.  Minn.— Dunning 
v.  Pond,  5  Minn.  302.  Mo.— Huber 
Mfg.  Co.  v.  Hunter,  87  Mo.  App.  50. 
Mont. — Harrington  v.  Butte  &  Boston 
Min.  Co.,  19  Mont.  411,  48  Pac.  758. 
N.  H.— Colby  v.  Everett,  10  N.  H.  429. 
N.  Y.— Hunter  v.  Fiss,  86  N.  Y.  Supp! 
1121;  Chambers  v.  Allen,  73  N.  Y.  Supp. 
334.     N.   D—  Heebner   v.    Shephard,    5 


N.  D.  56,  63  N.  W.  892.  Ohio.— Few- 
ster  v.  Goddard,  25  Ohio  St.  276;  Bank 
of  Chilheothe  v.  Swayne,  8  Ohio  257 
32  Am.  Dec.  707.  Ore.— Patterson  v. 
Patterson,  40  Ore.  560,  67  Pac.  634. 
Vt.— Carpenter  v.  McClure,  38  Vt.  375. 
For  a  full  discussion  of  what  con- 
stitutes new  matter  or  affirmative  al- 
legations that  require  a  reply,  see  the 
title  "Reply." 
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I.  DEFINITION  AND  GENERAL  CONSIDERATION.  —  A.  Def- 
inition. —  A  bill  of  exception  is  a  formal  statement,  in  writing  of  excep- 
tions taken  to  the  opinion,  decision,  or  direction  of  a  judge,  rlelivered 
during  the  trial  of  a  cause;  setting  forth  the  proceedings  on  the  trial, 
the  opinion  given,  and  the  exceptions  taken  thereto,  and  sealed  by  Jie 
judge  in  testimony  of  its  correctness.1 

B.  Origin.  —  The  bill  of  exception  was  unknown  to  the  common 
law.  It  had  its  origin  in  the  Statute  of  Westminster  2  (13  Edw.  I.,  c.  31), 
of  which  all  subsequent  statutes  have  been  substantial  copies.2    The  bill 


1.  1  Burr.  Law.  Diet.  p.  205.  And 
see  the  following  cases:  U.  S. — Suy- 
dam  v.  Williamson,  24  How.  427,  16  L. 
ed.  742;  York,  etc.  Co.  V.  Myers,  18 
How.  246,  15  L.  ed.  380;  Ex  parte 
Crane,  5  Pet.  190,  8  L.  ed.  92;  Williams 
v.  Norris,  12  Wheat.  117,  6  L.  ed.  571; 
Leveringe  v.  Dayton,  4  Wash.  C.  C.  698, 
15  Fed.  Cas.  No.  8,288.  Ala.— Sacket 
v.  McCord,  23  Ala.  851,  854.  Dak. 
St.  Croix  Lumb.  Co.  v.  Pennington,  2 
Dak.  467,  11  N.  W.  497.  111.— Hamlin 
v.  Eeynolds,  22  111.  207.  Ind.— Hall 
v.  Durham,  109  Ind.  434,  9  N.  E.  926, 
10  N.  E.  581;  Bowen  v.  State,  108  Ind. 
411,  9  N.  E.  378;  Bedinbo  V.  Fretz,  99 
Ind.  458;  Galvin  v.  State  ex  rel.  Crouch, 
56  Ind.  51  (quoting  1  Burr.  Law  Diet., 
p.  205);  Everrr.an  v.  Hyman,  26  Ind. 
App.  165,  28  N.  E.  1022,  84  Am.  St. 
Rep.  284;  Herron  v.  State,  17  Ind.  App. 
161,  46  N.  E.  540.  Kan.— State  v. 
Carr,  37  Kan.  421,  15  Pac.  603.  La. 
State  V.  Anderson,  42  La.  Ann.  590,  7 
So.  687.  Mo. — Swaggard  v.  Hancock, 
25  Mo.  App.  596.  Neb. — Herbison  v. 
Taylor,  29  Neb.  217,  45  N.  W.  626. 
N.  Y.— Berly  v.  Taylor,  5  Hill  577, 
579.  Tenn. — Huddleston  v.  State,  7 
Baxt.  55.  Tex. — Davis  v.  State,  75  Tex. 
420,  12  S.  W.  957;  Wampler  v.  State, 
28  Tex.  App.  352,  13  S.  W.  144.  W.  Va. 
Dank  v.  Rodeheaver,  26  W.  Va.   274. 

Other  Definitions. — "A  bill  of  excep- 
tions is  a  mode  of  placing  the  law  of 
the  case  on  a  record  which  is  to  be 
brought  before  this  court  by  writ  of 
error."  Ex  parte  Crane,  5  Pet.  (U.  S.) 
190,  8  L.  el.  '92,  per  Marshall,  C.  J. 
A  bill  of  exceptions  is  "a  statement  of 
the  objections  made  by  the  parties  to 
the  ruling  of  the  court."  A  bill  of  ex- 
ceptions showing  that  the  ruling  of  the 
court  was  objected  to  at  the  time  it 
was  made  on  the  trial  is  sufficient,  it 
not  being  necessary  to  state*  specific- 
ally that  the  ruling  was  excepted  to. 
Sacket  v.  McCord,  23  Ala.  851. 

"A   bill   of   exceptions   is   a   written 
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statement,  settled  and  signed  by  the 
Judge,  of  what  the  ruling  was,  the 
facts  in  view  of  which  it  was  made, 
and  the  protest  of  counsel."  A  docu- 
ment which  merely  details  certain  acts 
which  transpired  at  the  trial  of  the 
cause,  and  fails  to  show  that  there  was 
any  ruling  by  the  court  in  relation 
thereto,  or  any  protest  against  the  ac- 
tion of  the  court,  is  not  a  bill  of  ex- 
ceptions. Haraszthy  v.  Horton,  46  Cal. 
545;  People  v.  Torres,  38  Cal.  141-42. 
"A  bill  of  exceptions  is  a  statement 
of  the  point  on  which  the  Court  below 
gave  an  opinion."  Garretson  v.  Ap- 
pleton,  58  N.  J.  L.  386,  37  Atl.  150; 
Oliver  v.  Phelps,  20  N.  J.  L.  180  (quot- 
ing 3  Bl.  Com.  372). 

"A  bill  of  exceptions  is  a  simple 
history  of  the  case  as  tried,  and  should 
contain  nothing  more  or  less  than  the 
facts  as  they  appeared  to  the  Court 
and  jury  from  the  commencement  of 
the  trial  until  the  final  judgment  of 
the  Court."  It  "is  a  formal  statement 
in  writing  of  exceptions  taken  by  a 
party  in  trial  to  a  ruling,  decision, 
charge,  or  opinion  of  the  trial  judge 
setting  out  the  proceedings  on  the 
trial.  ...  It  should  contain  all 
evidence  necessary  to  an  understand- 
ing of  the  exceptions,  .  .  .  'mo- 
tions made  during  the  trial  of  a  cause, 
and  the  rulings  of  the  court  thereon, 
must  be  preserved  in  a  bill  of  excep- 
tions.' "  Rogers  v.  Richards,  8  N.  M. 
658.  47  Pac.  719.  See  Gallaher  v.  State, 
17  Fla.  370. 

"A  bill  of  exceptions  is  defined  as 
a  formal  statement  in  writing  taken 
by  a  party  to  the  decision  of  the  court 
upon  a  point  of  law,  clearly  stating 
the  objection,  with  the  facts  and  cir- 
cumstances upon  which  it  is  founded, 
which,  to  attest  its  accuracy,  is  authen- 
ticated by  the  trial  judge  according  to 
law."  Freeburg  v.  Lamoureux,  12  Wyo. 
41    73  Pac.  545. 

2.    See  Tidd's  Pr.  861  ct  seq;  Phil- 
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is  therefore  statutory,  and  is  regulated  by  statute  and  rules  of  court.3 
C.     Office.  —  The  office  of  a  bill  of  exceptions  is  to  bring  into  the 


lips'  Pr.,  ch.  4:  Buskirk's  Pr.,  p.  143; 
Powell's  Appellate  Proceedings;  Ba- 
con's Abr.  title  "Bill  of  Exceptions," 
and  the  following  cases:  U.  S. — Dun- 
can v.  Landis,  106  Fed.  839,  45  C.  C.  A. 
666.  111.— Hake  v.  Strubel,  121  111.  321, 
12  N.  E.  676.  Ind. — Stewart  V.  Rankin, 
39  Ind.  161.  Neb. — Horbach  v.  Omaha, 
49  Neb.  851,  69  N.  W.  121.  Pa.— Con- 
row  v.  Schloss,  55  Pa.  28.  Va. — Wins- 
ton v.  Giles,  27  Gratt.  530. 

The  practice  of  allowing  exceptions 
had  its  origin  under  that  statute,  of 
which  all  subsequent  statutes  Eave  been 
substantially  copies.  A  bill  of  excep- 
tions as  the  term  was  used  at  common 
law  meant  a  statement  of  facts  by 
"the  party  whose  pleadings  were  over- 
ruled or  exceptions  disallowed,"  and 
on  which  the  court  was  required  to  put 
its  seal  if  the  statement  was  correct. 
"The  statement  so  sealed  was  ulti 
mately  to  form  part  of  the  rec6rd  and 
as  such  was  liable  to  revision  by  the 
Court  of  errors.  .  .  .  Great  for- 
mality and  certainty  were  necessary. 
It  must  set  forth  just  so  much  and  no 
more  of  the  evidence  and  proceedings 
necessary  to  show  the  precise  nature 
of  the  exceptions.  It  must  be  en- 
grossed, (formerly  on  parchment)  and 
then  tendered  to  the  judge.  Then  the 
seal  must  be  acknowledged  or  proved, 
and  the  bill  then  must  be  tacked  to 
the  record.  ...  In  this  country 
the  bill  of  exceptions  is  regulated  by 
statute  and  rules,  equal  in  particularity 
with  the  English  statute  in  all  matters 
of  substance,  and  require  as  much  if 
not  more  time  and  care  in  its  prepara- 
tion by  notice,  amendment,  settling, 
and  signing,  and  its  office  is  the  same, 
as  being  made  a  part  of  the  record 
which  may  go  to  the  Court  of  error 
after  judgment.  "When  the  record  is 
thus  completed  the  errors  of  law  ap- 
parent therein,  whether  arising  from 
the  original  record  or  the  bill  of  ex- 
ceptions, may  be  reviewed  on  the 
writ."  Dunbar  v.  Hollinshead,  10  Wis. 
507.  See  State  v.  Clifford,  58  Wis. 
113,  16  N.  W.  25. 

In  Elias  Endicott,  Petitioner,  24  Pick. 
(Mass.)  339,  the  court  said:  "A  bill 
of  exceptions  is  a  common  law  remedy 
applicable  to  cases  where  errors  are 
supposed  to  occur  in  the  proceedings  of 
any  suit,  which  do  not  appear  of  rec- 


ord. When  the  exceptions  are  allowed 
by  the  court  they  are  incorporated 
into  and  become  a  part  of  the  record, 
and  thus  lay  the  foundation  for  a  writ 
of  error.  .  .  .  This  mode  of  pro- 
ceeding was  found  to  be  cumbrous  and 
inconvenient  in  practice,  and  sometimes 
subversive  of  justice  in  its  results.  To 
remedy  these  evils,  legislation  was 
deemed  necessary.  In  the  statute  of 
1804,  c.  105,  §5  provision  was  made 
for  exceptions  in  a  summary  mode,  to 
any  opinion,  direction,  or  judgment  of 
this  Court." 

3,  tj.  S. — United  States  v.  Gilbert, 
2  Sumn.  19,  25  Fed.  Cas.  No.  15,204. 
111. — Pardridge  v.  Morgenthau,  157  111. 
395,  42  N.  E.  74;  Fielden  v.  People, 
128  111.  595,  21  N.  E.  584.  Mo.— State 
v.  Canthorn,  40  Mo.  App.  94.  Neb. 
Altschuler  v.  Snyder,  49  Neb.  22,  67 
IS.  W.  869;  Michigan  Stove  Co.  v.  Mil- 
ler, 43  Neb.  332,  61  N.  W.  610;  Hop- 
kins v.  Scott,  38  Neb.  661,  57  N.  W. 
391;  Moline,  etc.  Co.  v.  Curtis,  38  Neb. 
520,  57  N.  W.  161;  Osborn  v.  Shotwell, 
33  Neb.  348,  F0  N.  W.  164;  Kellogg  v. 
Huntington,  4  Neb.  96;  Taylor  v.  Til- 
den,  3  Neb.  339.  N.  J.— Van  Wag- 
goner V.  Coe,  25  N.  J.  L.  197;  Newton 
v.  Town  of  Gloucester,  6  N.  J.  L.  405. 
Ohio.— Sheldon  V.  McKnight,  34  Ohio 
St.  316.  Pa. — McKeon  V.  King,  9  Pa. 
213.  Wash.— Stenger  v.  Roeder,  3 
Wash.  412,  28  Pac.  748,  29  Pac.  211. 

An  appellate  court  cannot  give  a  bill 
of  exceptions  unless  the  statute  pro- 
vides therefor.  111. — Pardridge  v.  Mor- 
genthau, 157  111.  395,  42  N.  E.  74.  Mo. 
State  V.  Canthorn,  40  Mo.  App.  94. 
Neb.— Altschuler  V.  Snyder,  49  Neb.  22, 
67  N.  W.  869;  Michigan  Stove  Co.  V. 
Miller,  43  Neb.  332,  61  N.  W.  610; 
Hopkins  v.  Scott,  38  Neb.  661,  57  N. 
W.  391;  Moline,  etc.  Co.  v.  Curtis,  38 
Neb.  520,  57  N.  W.  161;  Osborn  V. 
Shotwell,  33  Neb.  348,  50  N.  W.  164; 
Kellogg  v.  Huntington,  4  Neb.  96; 
Taylor  v.  Tilden,  3  Neb.  339.  N.  J. 
Van  Waggoner  v.  Coe,  25  N.  J.  L.  197; 
Newton  v.  Town  of  Gloucester,  6  N.  J. 
L.  405.  Ohio.— Sheldon  v.  McKnight, 
34  Ohio  St.  316.  Pa.— McKeon  v.  King, 
92  Pa.  213.  Wash.— Stenger  v.  Roeder, 
3  Wash.  412,  28  Pac.  748.  29  Pac.  211. 

Right  to  Limited  Words  of  Statute. 
Under  a  statute  allowing  exceptions 
whenever  a  party  is  aggrieved  by  any 
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record  of  a  cause  those  material  matters  which  otherwise  would  not 
appear — matters  which  are  not  parts  of  the  record  proper.4 


opinion,  direction,  or  judgment  of  the 
court  in  matter  of  law,  a  part  is  not 
allowed  a  bill  when  he  conceives  that 
the  jury  have  misapplied  or  have  er- 
roneously given  an  unjust  or  inadmiss- 
ible effect  to  the  evidence.  Walker  v. 
Penniman,  8  Gray  (Mass.)  233. 

Statute  Must  Expressly  Extend  to. 
Hopkins  v.  Scott,  38  Neb.  661,  57  N. 
W.  391.  Compare  Calkins  v.  State,  13 
Wis.  389,  where  bill  allowed  by  implica- 
tion. 

In  Nebraska  "the  statute  does  not 
give  the  right  of  a  bill  of  exceptions 
to  the  ruling  of  the  probate  judge  or 
justice  of  the  peace,  upon  questions  of 
law  arising  during  the  trial  before 
them,  in  cases  not  tried  by  a  jury,  and 
hence  such  bill  of  exceptions  cannot 
be  considered  in  an  appellate  court,  be- 
cause it  is  an  act  without  authority  of 
law,  and  a  nullity."  Taylor  v.  Tilden, 
3  Neb.  339,  followed  in  Kellogg  V.  Hun- 
tington, 4  Neb.  96. 

4.  U.  S. — Moline  Plow  Co.  v.  Webb, 
141  U.  S.  616,  12  Sup.  Ct.  100,  35  L.  ed. 
879;  Young  v.  Martin,  8  Wall.  354,  19 
L.  ed.  418;  Wilmington  v.  Ricaud,  90 
Fed.  212,  32  C.  C.  A.  578.  Ala.— Brooks 
v.  Rogers,  101  Ala.  Ill,  13  So.  386; 
Odum  v.  Rutledge  &  Co.,  94  Ala.  488, 
10  So.  222;  Efurd  v.  Loeb,  82  Ala.  429, 
3  So.  3.  Ark.— Hall  v.  Bonville,  36 
Ark.  491;  Randolph  v.  McCain,  34  Ark. 
696.  Cal. — •In  re  Robinson 's  Estate, 
106  Cal.  493,  39  Pac.  862.  Fla  —  Van- 
horne  v.  Henderson,  37  Fla.  354,  19  So. 
659;  Bailey  v.  Clark,  6  Fla.  516.  Ga. 
Lewis  v.  Clegg,  87  Ga.  449,  13  S.  E. 
693.  111.— McChesney  V.  Chicago,  151 
111.  307,  37  N.  E.  872;  Tower  v.  Brad- 
ley, 66  111.  189;  Whalen  v.  Mumo,  94 
111.  App.  488.  Ind.—  Burk  v.  Andis,  98 
Ind.  59;  Elliott  v.  Russell,  92  Ind.  526; 
Johnson    v.    Staley,    32    Ind.    App.    628, 

70  N.  E.  541.  Kan. — Lauer  v.  Livings, 
24  Kan.  273.  Ky. — Allsup  v.  Hassett, 
12  B.  Mon.  128.  Me. — Warren  v.  Litch- 
field, 7  Me.  63.     Md  —  Davis  v.  Carroll, 

71  Md.  568,  18  Atl.  965;  Blake  v.  Pitch- 
er, 46  Md.  453;  Scarlett  v.  Academy  of 
Music,  43  Md.  203.  Mass.— Batchelder 
V.  Batchelder,  2  Allen  105.  Mich. 
Johr  v.  People,  26  Mich.  427.  Miss. 
McKnight  v.  Dozier,  44  Miss.  606. 
Mo. — Mackey  v.  Hyatt,  42  Mo.  App. 
443.  Neb.— State  v.  Fawcett,  2  Neb. 
(Unof.)  243,  96  N.  W.  219.    N.  J.— Bel- 
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ton  v.  Gibbon,  12  N.  J.  L.  76.  N.  Y. 
Berly  v.  Taylor,  5  Hill  577.  Wis. 
Taylor  v.  Lucas,  43  Wis.   155. 

In  Young  v.  Martin,  8  Wall.  (U.  S.) 
354,  19  L.  ed.  418,  it  was  said:  "It  is 
true,  as  stated  by  counsel,  that  the 
object  of  a  bill  of  exceptions  is  to  make 
matter  of  record  what  would  not  other- 
wise appear  as  such,  and  that  no  bill 
is  necessary  where  the  error  alleged  is 
apparent  upon  the  record."  See  also 
Baltimore  &  P.  R.  Co.  v.  Sixth  Pres. 
Church,  91  U.  S.  127,  23  L.  ed.  760. 
The  office  of  a  bill  of  exceptions  in  a 
civil  cause  is  to  bring  upon  the  record 
the  ruliugs  and  decisions  of  the  trial 
court  on  legal  questions  during  the 
course  of  the  trial,  and  it  can  not  in 
such  cases,  be  made  to  embrace  rul- 
ings, upon  new  proceedings,  taken  after 
the  trial  is  wholly  complete  and  ended. 
Johr  v.  People,  26  Mich.  427. 

"One  of  the  objects  of  a  bill  of  ex- 
ceptions is  to  enable  the  complaining 
party  to  establish  in  the  appellate 
tribunal  the  errors  complained  of.  The 
assignment  of  errors  is  the  complaint, 
and  the  bill  of  exceptions  the  proof 
in  support  of  such  complaint."  Gris- 
well  v.  Noel  Bros,  etc.,  Co.,  9  Ind.  App. 
251,  36  N.  E.  452.  "It  is  no  part  of 
the  office  of  a  bill  of  exceptions  to  sup- 
ply that  which  is  essential  to  the  valid- 
ity of,  and  which  the  law  requires  to 
appear  upon,  the  record  of  the  court." 
Bowen  v.  State,  108  Ind.  411,  9  N.  E. 
378. 

Bill  Distinguished  From  Case  Made. 
The  office  of  a  bill  of  exceptions  and 
the  office  of  a  case  made  are  very  dis- 
similar. The  object  of  the  former  is 
generally  to  bring  upon  the  record  for 
review  a  decision  of  the  Court  upon 
a  matter  of  law,  which  the  record 
would  not  otherwise  show;  in  which 
case  it  must  be  reduced  to  writing,  al- 
lowed, signed,  and  filed  at  the  term 
the  decision  complained  of  is  made. 
Nor  is  it  correct  practice  to  set  out  the 
pleadings  in  the  action  in  the  bill  of 
exceptions,  neither  should  the  judg- 
ment nor  order  of  the  Court  be  em- 
bodied in  it.  The  purpose  of  a  case 
made  is  otherwise.  It  must  be  com- 
plete in  itself,  and  not  depend  upon 
pleadings,  nor  orders  of  the  Court, 
neither  referred  to  nor  incorporated 
therein.      It    is    to    contain    matters    of 
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D.  Conditions  Precedent  to  Obtaining.  —  1.  Necessity  for  Ex- 
ceptions. —  The  bill  is  founded  on  exceptions  properly  reserved  at  the 
time  of  the  court's  ruling;5  and  is  confined  to  the  particular  point  or 
question  to  which  the  exception  was  taken.8    This  rule  as  to  the  neces- 


record  as  well  as  proceedings  not  en- 
tered of  record,  to  comply  with  the 
statute,  to  present  errors  for  review. 
It  must  embody  a  statement  of  so  much 
of  the  issue,  proceedings  and  evidence 
or  the  matters  in  the  action  as  may  be 
necessary  to  bring  to  our  notice  from 
an  examination  of  the  papers  settled 
and  authenticated,  as  a  case  made,  the 
errors  complained  of.  See  Reid  v. 
Houston,  49  Ind.  181;  Parker  V.  Rem- 
ington, etc.  Co.,  24  Kan.  31;  Missouri, 
etc.  Co.  v.  Palmer,  19  Kan.  471. 

5.     U.  S.— Hanna  v.  Maas,  122  U.  S. 
24,    7    Sup.    Ct.    1055,    30    L.    ed.    1117; 
Springfield,    etc.    Ins.    Co.     v.     Sea,     21 
Wall.    158,    22    L.    ed.    511;     Turner     v. 
Yates,  16  How.  14,  14  L.  ed.  824;  Rich- 
ardson v.  Ship  Havre,  4  Fed.  748.  Ala. 
Gordon  v.  McLeod,   20   Ala.   242.     Ark. 
Dunnington   v.  Frick   Co.,   60   Ark.   250, 
30  S.  W.  212;  Crisman  v.  McDonald,  28 
Ark.    8.      Cal. — Lee     v.     Murphy,     119 
Cal.    364,    51    Pac.    549.       Colo.— In    re 
Smiley,  4  Colo.   App.   582,  36  Pac.   894. 
Conn.— Post  v.  Hartford  St.  R.  Co.,  72 
Conn.  362,  44  Atl.  547.     Fla.— Williams 
v.  State,  32  Fla.  251,  13   So.  429.     Ga. 
La  Grange  Bank  v.  Cotter,  101  Ga.  134, 
28   S.   E.   644.     111. — Marshall    v.    John 
Grosse  Cloth.  Co.,  184  111.  421,  56  N.  E. 
807,   75   Am.   St.   Rep.   181.     Ind.— Citi- 
zens St.  R.  Co.  v.  Marvil,  161  Ind.  506, 
67   N.   E.   921;    Hancher  v.   Stephenson, 
147   Ind.   498,  46   N.   E.  916;   Engleman 
V.   Arnold,   118   Ind.   81,   20   N.   E.   505; 
Benson  v.  Baldwin,  108  Ind.   106,  8  N. 
E.    909;    Jones   v.    Jones,    91     Ind.     72; 
Hall  v.  Stanley,  86  Ind.  219;  Eshelman 
V.    Snyder,    82    Ind.    498;    Applegate    v. 
White,  79  Ind.  413;  Hart  v.  Walker,  77 
Ind.  331;   Tecumseh   Mills  r.  Sweet,   25 
Ind.    App.    284,    58    N.    E.   93;    LaPorte 
v.  Organ,  3  Ind.  App.  525,  30  N.  E.  2; 
Burns  Ann.  St.,  1908  §656.    Ky.— Tandy 
v.  Oliver,  19  Ky.  L.  Rep.  223,  39  S.  W. 
700;    Adwell   v.    Com.,   17   B.   Mon.   310, 
316.      La. — Stewart    V.    Harper,    16    La. 
Ann.    181.     Me.— Hill    v.    Reynolds,   93 
Me.    25,   44   Atl.   135,   74   Am.    St.    Rep. 
329;    Johnson    v.    Day,    78    Me.    224,    3 
Atl.  647.     Md  —  Duval  v.  Duval,  21  Md. 
149.     Mass.— New  York   L.   Ins.   Co.   v. 
Macomber,  169  Mass.  580,  48  N.  E.  776; 
Hatch  v.  Kenny,  141  Mass.  171,  5  N.  E. 


527;    Bell    v.    Walsh,     130     Mass.     163; 
Baker  v.   Gavitt,  128  Mass.  93.     Mich. 
Selby  v.   Detroit  R.,   122  Mich.   311,   81 
N.    W.    106;     Maclean     v.     Scripps,     52 
Mich.  214,  17  N.  W.  815,  18  N.  W.  209. 
Minn. — London,  etc.  Mortg.  Co.  v.  Mc- 
Millan,  78   Minn.    53,   80    N.     W.    841; 
Lawrence    v.    Bucklen,    45    Minn.    195, 
47  N.  W.  655.     Miss. — Commercial,  etc. 
Bank  v.   Lum,   7   How.   414;    Harris   v. 
Planters'     Bank,     7     How.     346.       Mo. 
Sarazin  v.  Union  R.   Co.,   153   Mo.   479, 
55  S.  W.  92;  Wilson  v.  Haxby,  76  Mo. 
345;  Whittaker  v.  Summerville,  83  Mo. 
App.    553;    Spurgeon    v.    West,    23    Mo. 
App.    43.      Mont. — Currie    v.    Montana 
Cent.  R.  Co.,  24  Mont.  123,  60  Pac.  989. 
N.  H. — Conway  v.  Jefferson,  46   N.   H. 
521.     N.  J.— Potts  v.  Evans,  58  N.  J.  L. 
384,  34  Atl.  4.     N.  Y.— Jung  v.  Keuffel, 
144   N.   Y.   381,    39   N.   E.    340;    Clarke 
v.    Dutcher,    9    Cow.    674,    677.      N.     C. 
Jones    v.    Benbow,    122    N.    C.    508,    29 
S.  E.  774.    Ohio. — Templeton  v.  Kraner, 
24    Ohio    St.    554.       Okla  —  Everett     t;. 
Akins,  8  Okla.  184,  56  Pac.  1062.     Pa. 
Rynd    v.    Baker,    193    Pa.    486,    44    Atl. 
551.     R.   I.— Phillips   v.    Shackford,    21 
R.  I.  422,  44  Atl.  306.     Tenn.— Boston 
Marine    Ins.    Co.    v.    Scales,    101    Tenn. 
628,    49    S.    W.     743.       Tex.— Davis     v. 
State,    75    Tex.    420,     12     S.     W.     957; 
Holmes  v.  Thomason,  25  Tex.  Civ.  App. 
389,    61    S.   W.   504.     Utah.— Garner   v. 
Van  Patten,  20  Utah  342,  58  Pac.  684. 
Wash. — Brown   v.   Coey,   12   Wash.    659, 
41   Pac.   892;    Hartigan   v.    Territory,   1 
Wash.    Ter.    447.      W.    Va  —  Righter    v. 
Riley,    42    W.    Va.    633,    26    S.    E.    357. 
Wis.— Tanner  V.   Gregory,   71   Wis.  490, 
37  N.  W.  830;  Saukville  V.  Grafton,  68 
Wis.    192,   31    N.    W.   719.     Wyo.—  Syn- 
dicate, etc.  Co.  v.  Bradley,  6  Wyo.  171, 
44  Pac.  60. 

6.  U.  S. — Martinton  v.  Fairbanks, 
112  U.  S.  670,  5  Sup.  Ct.  321,  28  L.  ed. 
862;  Brown  v.  Clarke,  4  How.  4,  11  L. 
ed.  850.  Ala.— McLendon  v.  Bush,  127 
Ala.  470,  29  So.  56.  Ga.— Georgia  R. 
Co.  v.  Fitzgerald,  111  Ga.  869,  36  S.  E. 
955.  111. — Marshall  v.  John  Grosse 
Cloth.  Co.,  184  111.  421,  56  N.  E.  807,  75 
Am.  St.  Rep.  181;  Crone  V.  Garst,  88 
111.  App.  124.    Ind.— Poock  v.  Lafayette 
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sity  for  an  exception  taken  at  the  time,  in  order  that  objectionable 
rulings  may  be  reviewed  on  appeal,  is  of  general  application,  and  can- 
not be  dispensed  with  by  stipulation  or  agreement,  by  rules,  or  the 
practice  of  particular  courts.7 

Settlement  on  Change  of  Venue.  —  A  bill  of  exceptions  filed  in  a  court 
to  which  the  venue  is  changed  will  not  save  an  exception  taken  in  the 
court  from  which  the  venue  is  changed,  though  the  same  judge  may 
preside  in  both  courts.8  This  same  rule  is  applied  by  some  courts  on  a 
change  of  judge.9 

Appellee's  Bill.  —  A  party  must  rely  on  the  exceptions  he  himself 
takes.  He  cannot  make  those  taken  by  his  adversary  available.  So 
where  appellee  desires  to  present  exceptions,  he  must  prepare  and  pre- 
sent his  own  bill.10 

Bights  of  Co-Appellant.  —  But  a  co-appellant  may  show  the  fact  of  an 
error  by  a  bill  of  exceptions  filed  by  his  co-party.11 

2.  Necessity  for  a  Trial.  —  A  trial  is  not  a  condition  precedent  to  a 
bill  of  exceptions.12 


Bldg.  Assn.,  71  Ind.  357.  Kan. — Mor- 
rill v.  Seip,  26  Kan.  148.  La.— Mur- 
phy V.  Simonds,  14  La.  Ann.  322;  Scott 
v.  Lawson,  10  La.  Ann.  547.  Miss. 
Babe  v.  Fyler,  10  Smed.  &  M.  440,  48 
Am.  Dec.  763.  Mo. — Bethune  v.  Cleve- 
land, etc.  R.  Co.,  149  Mo.  587,  51  S. 
W.  465;  State  v.  Powers,  136  Mo.  194, 
37  S.  W.  936.  Neb.— Staples  v.  Arling- 
ton State  Bank,  54  Neb.  760,  74  N.  W. 
1066.  N.  Y  —  Eose  v.  Andrews,  62  N. 
Y.  Supp.  1146,  64  N.  Y.  Supp.  359.  Pa. 
Hedge's  Appeal,  63  Pa.  273.  Tex. 
Sulphur  Springs  V.  Weeks,  18  S.  W.  489; 
Glenn  v.  Kimbrough,  70  Tex.  147,  8 
S.   W.   81. 

7.  Ind. — Citizens'  St.  R.  Co.  v.  Mar- 
vil,  161  Ind.  506,  67  N.  E.  921;  Banner 
C.  Co.  v.  Kamm,  etc.,  Co.,  145  Ind.  266, 
44  N.  E.  455;  Radabaugh  v.  Silvers, 
135  Ind.  605,  35  N.  E.  694;  Brown  v. 
Ohio  &  M.  R.  Co.,  135  Ind.  587,  35  N. 
E.  503;  Wabash  R.  Co.  v.  Dvkeman, 
133  Ind.  56,  32  N.  E.  823;  Matsinger 
V.  Fort,  118  Ind.  107,  20  N.  E.  653; 
Kolle  v.  Foltz,  74  Ind.  54;  Sohn  v. 
Marion,  etc.,  Co.,  73  Ind.  77;  Coan  v. 
Grimes,  63  Ind.  21;  Lagrange  County 
v.  Newman,  35  Ind.  10;  Tecumser  F. 
Mills  v.  Sweet,  25  Ind.  App.  284,  58  N. 
E.  93;  La  Porte  v.  Organ,  3  Ind.  App. 
525,  30  N.  E.  2.  La.— West  v.  His 
Creditors,  4  La.  Ann.  447.  Md. — Levy 
v.  Taylor,  24  Md.  282.  Mass.— Howes 
v.  Colburn,  165  Mass.  385,  43  N.  E.  125. 
Mont. — Daniels  v.  Andes  Ins.  Co.,  2 
Mont.  500.  N.  Y. — Briggs  V.  Waklron, 
83  N.  Y.  582;  New  York  v.  Nat.  Broad- 


way Bank,  10  N.  Y.  Supp.  555,  31  N. 
Y.  St.  803. 

That  the  appellee  joins  in  error  as- 
signed will  not  cure  the  omission  to 
except.  Martin  v.  Foulke,  114  111.  206, 
29  N.   E.   683. 

A  party  must  lay  a  foundation  for 
his  bill  by  making  a  specific  and  timely 
objection  to  a  proceeding  deemed  er- 
roneous, obtaining  a  ruling  thereon, 
and  noting  an  exception  thereto.  Han- 
na  v.  Mass,  122  U.  S.  24,  7  Sup.  Ct. 
1035,    30    L.    ed.    1117. 

8.  Cincinnati  H.  &  D.  R.  Co.  V. 
Leviston,  97  Ind.  488;  McMahan  v. 
Spinning,  51  Ind.  187. 

9.  Ark. — Bullock  v.  Neal,  42  Ark. 
278.  Cal. — Turner  v.  Hearst,  115  Cal. 
394,  47  Pae.  129.  Mass.— Safford  v. 
Knight,  117  Mass.  281. 

Compare  Indiana  Rule.  —  Where  a 
change  is  taken  from  the  regular  judge 
he  has  no  authority  afterward  to  sign 
a  bill  of  exceptions  setting  forth  the 
proceedings  before  him  prior  to  the 
time  the  change  of  venue  was  taken, 
but  such  bill  must  be  signed  by  the 
special  judge.  Bement  v.  May,  135 
Ind.   664,   34   N.   E.   327,   35   N.   E.   387. 

10.  Ind. — Bingham  v.  Stage,  123  Ind. 
281,  23  N.  E.  756.  Mo.— Amonett  v. 
Montague,  63  Mo.  201.  N.  Y.— Blod- 
gett  v.  Utica,  etc.,  R.  Co.,  64  Barb.  580. 

11.  First  Nat.  Bank  v.  Farmers  A 
V.  Nat.  Bank,  171  Ind.  323,  86  N.  E 
417. 

12.  Ford  v.  Potts,   6   N.   J.   L.   388. 
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E.  Number  of  Bills.  —  It  is  not  necessary  to  have  a  separate  bill 
for  each  exception.  One  bill,  made  at  the  conclusion  of  the  case,  is  suf- 
ficient to  embrace  all  the  exceptions  taken  at  the  trial.13  It  is  true  a 
party  may  still  take  his  exceptions  in  several  and  distinct  bills,  if  he 
thinks  proper  to  do  so ;  but  the  practice  of  embodying  the  whole  in  one 
bill  of  exceptions,  is  sanctioned  by  reason  and  precedent.14 

II.  WHEN  ALLOWED.  —  A.  To  Courts  of  Inferior  Jurisdic- 
tion. —  A  bill  of  exception,  in  the  absence  of  a  special  statute  providing 
therefor,  lies  only  to  a  decision  of  a  court  of  general  jurisdiction.15 

B.     In  Criminal  Cases.  —  The  statute  of  Westminster  had  no  appli- 


Compare  Onondago  Co.  Mut.  Ins.  Co.  v. 
Minard,  2  N.  Y.  98. 

13.  U.  S.— Harvey  v.  Tyler,  2  Wall. 
328,  17  L.  ed.  871;  Kogers  v.  Marshall, 
1  Wall.  644,  17  L.  ed.  714.  Ind.— Be 
ment  v.  May,  135  Ind.  664,  34  N.  E 
327,  35  N.  E.  387;  Calvert  v.  Make- 
piece,  8  Blackf.  575.  la. — Anderson  v. 
Ames,  6  Iowa  4S6.  Miss. — Lindsey  V. 
Henderson,  27  Miss.  502.  Mo. — Dough- 
erty v.  Whitehead,  31  Mo.  255;  Lane  t. 
Kingsberry,  11  Mo.  402.  N.  J. — As- 
sociates of  Jersey  Co.  v.  Davison,  25 
N.  J.  L.  415.  Va  —  Norfolk  &  W.  E. 
Co.  v.  Shott,  92  Va.  34,  22  S.  E.  811; 
Brown  v.  Hale,  85  Va.  146,  7  S.  E. 
182.  W.  Va.— Snyder  v.  Pittsburgh, 
etc.,  E.  Co.,  11  W.  Va.  14. 

In  Pitzer  v.  Indianapolis,  etc.,  Co., 
80  Ind.  569,  the  court  said:  "It  was 
declared,  in  Harrison  v.  Price,  22  Ind. 
165,  that  'There  are  two  modes  of  giv- 
ing time  to  file  bills  of  exceptions, 
general  and  special;  the  former  relates 
to  time  given  in  the  term  at  which 
the  exception  is  taken,  may  be  given 
by  parol,  and,  hence,  may  be  presumed 
to  have  been  given.'  This  doctrine 
has  long  been  acted  upon,  and  ought 
not  to  be  disturbed.  The  leave  taken 
at  the  time  the  motion  for  a  new  trial 
is  overruled,  and  at  the  same  term  at 
which  the  rulings  were  made  in  the 
progress  of  the  trial,  should  be  deemed 
to  extend  to  and  embrace,  not  merely 
part,  but  all,  of  the  rulings  to  which 
exceptions  were  stated.  The  reason- 
able inference  is  that  the  party  askel, 
and  the  court  granted,  leave  to  ex- 
hibit all  the  rulings  made  from  the 
opening  until  the  close  of  the  trial.  It 
is  the  presumption,  in  accordance  with 
the  doctrine  of  Harrison  v.  Price,  that 
leave  to  reduce  to  writing  was  granted 
by  parol  when  the  exceptions  were 
stated,  and  that  when  further  leave  was 
given,  during  the  same  term,  all  such 
exceptions  were  embraced.     It  is  other- 


wise where  leave  is  not  obtained  until 
a  subsequent  term,  for  in  such  a  case 
the  proceedings  of  the  former  term 
must  appear  as  matter  of  record." 

Time  of  Filing. — "The  cause  was 
taken  under  advisement  and  at  the 
May  Term,  1881,  to-wit:  on  the  4th 
of  June,  1881,  the  plaintiff  tendered 
his  bill  of  exceptions  No.  1,  which  was 
signed  by  the  judge.  The  bill  set  forth 
that  at  the  trial  at  the  preceding  term, 
the  plaintiff  asked  leave  to  amend  his 
complaint,  which  the  court  refused,  to 
which  refusal  the  plaintiff  at  "the  time 
excepted.  The  bill  also  set  forth  sev- 
eral rulings  of  the  court,  excluding  evi- 
dence offered  by  the  plaintiff,  but  no 
bill  of  exceptions  was  filed  at  February 
term,  nor  was  any  time  given  at  that 
term  to  prepare  and  file  the  bill  after- 
wards. Therefore,  this  bill  of  excep- 
tions No.  1  presents  no  question  as  to 
the  refusal  to  grant  leave  to  amend  the 
complaint."  Cardwill  V.  Gilmore,  86 
Ind.  428. 

14.  Lindsey  v.  Henderson,  27  Miss. 
502. 

In  Massachusetts  exceptions  to  the  or- 
ders or  rulings  of  two  judges  at  dif- 
ferent stages  of  the  same  case  should 
be  stated  in  distinct  bills  of  exceptions 
allowed  by  each,  and  not  in  one  bill 
allowed  by  both.  Safford  v.  Knight, 
117  Mass.  281. 

15.  Appeals  Not  Allowed  From  Jus- 
tice of  Peace  Court. — Ark. — Thorn  v. 
Eeed,  1  Ark.  480,  490.  Me.— English  v. 
Sprague,  32  Me.  243;  Witham  v.  Pray, 
2  Me.  198.  Mass. — Dean  v.  Dean,  2 
Pick.  25.  Neb. — Vlasek  v.  Wilson,  44 
Neb.  10,  62  N.  W.  245.  N.  J.— Elkin- 
ton  v.  Bennet,  3  N.  J.  L.  219.  Ohio. 
Barto   v.    Abbe,    16    Ohio   408. 

Such  Appeals  Are  Allowed. — Fla. — 
Gen.  St.,  1906,  §2093.  Kan.— Gen  St., 
1905,  §5790;  Stager  v.  Harrington,  27 
Kan.  414.  Neb. — Cobbey's  Comp.  St., 
1907,    $1930;    Moline    Co.   v.    Curtis,    38 
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cation  to  criminal  cases.16  But  most  states  have  provided  that  excep- 
tions in  criminal  cases  shall  be  shown  upon  the  record  by  bill  of  excep- 
tion prepared,  settled  and  signed,  as  in  civil  cases.17  Other  states  have 
special  provisions  for  bills  of  exception  in  criminal  cases.18 

C.  In  Chancery  Proceedings.  —  Under  chancery  practice  proper, 
all  the  evidence  and  objections  thereto,  and  all  orders  and  decrees  of 
the  court,  are  in  writing  and  are  parts  of  the  record  of  the  cause,  and  a 
bill  of  exceptions  is  improper.19  But  in  those  jurisdictions  that  have 
abolished  the  distinction  between  actions  at  law  and  suits  in  equity,  the 
practice  is  just  the  same  in  suits  in  equity  as  in  actions  at  law,  and  bills 
of  exceptions  are  proper.20 

III.  NECESSITY  FOR  BILL  OF  EXCEPTIONS.  —  A.  In  Gen- 
eral.—  All  matters  which  form  a  part  of  the  record  proper  are  before 
the  appellate  court  without  a  bill  of  exceptions,  but  matters  which 
form  no  part  of  the  record  are  not  properly  before  such  court,  although 
copied  in  the  record.21 


Neb.  520,  57  N.  W.  161;  Chicago,  etc., 
Co.  v.  Goracke,  32  Neb.  90,  48  N.  W. 
879;  Taylor  v.  Tilden,  3  Neb.  339.  Okla. 
Gen.  St.,  1908,  §3593.  Wyo.— Eev.  St., 
1899,    §4384. 

16.  Haines  V.  Com.,  99  Pa.  410,  419. 

17.  Ark.  —  Kirbv's  Digest,  1904, 
§2431.  Fla.— Gen.  St.,  1906,  §4044.  Ga. 
Code,  1895,  §5551.  111.— Rev.  St.,  1908, 
§84.  Idaho.— Idaho  Codes,  1901,  §5514. 
la. — Am.  Codes,  1901,  §3675.  Kan. — 
Gen.  St.,  1905.  §6110.  Md.— Laws,  Ch., 
79  p.  668.  Mo.— Am.  St.,  1906,  §2640. 
Neb.  —  Cobbey's  Compiled  St.,  1907, 
§2643-4.  N.  J.— Gen.  St.,  §7304-5.  N. 
Y.— (Crim.  Code)  1  Rev.  St.  &  Gen. 
Law,  p.  1298.  Ohio.— Bates  Ann.  St. 
(Everetts'  Ed.),  §7304-5.  Tex.— Wills. 
Tex.  Crim.  St.,  1897,  Art.  724.  Utah. 
Compiled  Laws,  1907,  §4946.  Vt.— Pub- 
lic St.,  1906,  §1985.  Va  —  Code  Ann. 
1904,  §3385.  Wis.— St.  1898,  §4724. 
Wyo.— Rev.   St.,  1S99,   §5377-8. 

18.  Idaho.— Code,  1901,  §5514.  Ind. 
Burn's  Ann.  St.,  1908,  §§2162,  2165. 
la. —  Ann.  Code,  1897,  §§5418,  5421. 
Mass. — Rev.  Laws,  1902,  p.  1856.  Minn. 
Rev.  Laws,  1905,  §5404.  Miss.— Code 
of  1906,  §795.  N.  Y—  Code  of  Crim. 
Proc,  457-60.  Okla.— Gen.  St.,  1908, 
§2200-1.  S.  D—  Rev.  Code,  1903,  §421. 
Va.— Code  Ann.,  1904,  §4050.  Wash. 
Pierce's  Code,  1905,  §§1985,  2322.  W. 
Va.— Code,  1906,  §4951. 

19.  U.  S. — Johnson  v.  Harmon,  94 
U.  S.  371,  24  L.  ed.  271;  Ex  parte  Story 
12  Pet.  339,  9  L.  ed.  1108.  Ala.— Bar- 
nett  v.  Montgomery,  etc.,  Co.,  51  Ala. 
555;  Alexander  v.  Alexander,  5  Ala. 
517.      111.— Ferris    v.    McClure,    40    111. 
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99.  Mo.— Madden  v.  Madden,  27  Mo. 
544,  stating  also  the  former  rule  in  this 
jurisdiction.  Neb. — National  Wall  Pa- 
per Co.  v.  Bank,  63  Neb.  234,  88  N.  W. 
481.  N.  M. — Newcomb  v.  White,  5  N. 
M.   441,   23   Pac.   671. 

There  can  be  no  bill  of  exceptions 
but  in  cases  where  a  writ  of  error  lies. 
Van  Waggoner  v.  Coe,  25  N.  J.  L.  197; 
Boston  v.  Morris,  25  N.  J.  L.  173. 

Bill  not  allowed  in  trial  of  feigned 
issue  out  of  chancery.  Johnson  v.  Har- 
mon, 94  U.  S.  371,  24  L.  ed.  271. 

"Unless  in  cases  where  an  issue  is 
sent  to  a  court  of  law  to  be  tried." 
Mosher  v.  Scofield,  55  111.  App.  271; 
Barrett  v.  McAllister,  35  W.  Va.  113, 
12  S.  E.  1106. 

In  Massachusetts  by  statute  and  the 
practice  of  the  courts  bills  of  excep- 
tions have  long  been  allowable  in  cases 
in  equity.  Dorr  v.  Fremont  Nat.  Bank, 
128  Mass.  349. 

20.  Burns'  Ann.  St.  (Ind.),  1903. 
§249;  Ala.  Code,  §1891;  Bartee  v. 
James,    33    Ala.    34. 

21.  U.  S.— Moline  Plow  Co.  v.  Webb, 
141  U.  S.  616,  12  Sup.  Ct.  100,  35  L. 
ed.  879.  Ala. — Rolater  v.  Rolater,  52 
Ala.  111.  Ark. — Lenox  v.  Pike,  2  Ark. 
14.  Cal.  — Cleland  v.  Walbridge,  78 
Cal.  358,  20  Pac.  730;   Tarper  v.  Minor, 

27  Cal.  108.     Fla.— Richardson  v.  State, 

28  Fla.  349,  9  So.  704.  111.— Norton  v. 
Co^gswell,  35  111.  App.  567;  Ging  v. 
Robinson  &  Son,  31  111.  App.  511.  Ind. 
State  v.  Cooper,  103  Ind.  75,  2  N.  E. 
238;  Crumley  v.  Hickman,  92  Ind.  388; 
Board  of  Comrs.  v.  Karp,  90  Ind.  236; 
Colee   v.   State,   75   Ind.   511;    Douglass 
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B.  What  Constitutes  the  Record.  —  1.  In  General.  —  The  mat- 
ters which  form  a  part  of  the  legal  record  are  defined  to  be  all  proper 
entries  made  by  the  clerk,  and  all  papers  pertaining  to  a  cause  and  filed 


V.  State,  72  Ind.  385;  Kimball  v.  Loomis, 
62  Ind.  201;  Scotten  v.  Divilbiss,  60 
Ind.  37;  Aurora  Fire  In9.  Co  V.  John- 
son, 46  Ind.  315;  Carver  v.  Carver,  44 
Ind.  265.  la. — State  v.  Jones,  11  Iowa 
11;  Jordan  v.  Quick,  11  Iowa  9;  Garber 
V.  Morrison,  5  Iowa  476.  Kan. — Mc- 
Kinstry  v.  Carter,  48  Kan.  428,  29  Pac. 
597;  State  v.  Carr,  37  Kan.  421,  15  Pac. 
603.  Ky.  —  McAllister  v.  Connecticut 
Mut.  L.  Ins.  Co.,  78  Ky.  531.  Mo. 
State  v.  Hitchcock,  86  Mo.  231;  State 
v.  Finn,  19  Mo.  App.  560.  Neb. — Clough 
v.  State,  7  Neb.  320.  N.  J.— Dodge  v. 
State,  24  N.  J.  L.  455.  Ohio.— Howell 
v.  Fry,  19  Ohio  St.  556.  Tex.— Ow- 
ens v.  Missouri  Pac.  R.  Co.,  67  Tex. 
679,  4  S.  W.  593.  Wis.— Taylor  v.  Lu- 
cas, 43  Wis.  155;  Hogan  v.  State,  36 
Wis.  226;  Dunbar  V.  Hollinshead,  10 
Wis.  505. 

Errors  apparent  on  the  record  revised 
without  a  bill  of  exceptions.  Bram  v. 
United  States,  168  U.  S.  571,  18  Sup. 
Ct.  183,  42  L.  ed.  583;  Suydam  v.  Will- 
iamson, 20  How.  (U.  S.)  427,  15  L. 
ed.  978;  Solomon  v.  Davenport,  87  Fed. 
319,  30  C.  C.  A.  665,  59  U.  S.  App.  52; 
Clark  v.  Com.,  90  Va.  362,  18  S.  E. 
440. 

Writs  of  error  it  is  true,  bring  up 
the  whole  record,  and  it  is  undeniably 
competent  for  the  court  to  reverse  the 
judgment  for  any  apparent  error, 
whether  it  appear  in  the  bill  of  ex- 
ceptions or  in  any  other  part  of  the 
record.  Cohen  v.  Virginia,  6  Wheat. 
(U.  S.)  264,  5  L.  ed.  257;  Slacum  v. 
Pomery,  6  Cranch  (U.  S.)  221,  3  L.  ed. 
205. 

No  other  errors  except  those  appear- 
ing in  the  record  will  be  reviewed  with- 
out a  bill  of  exceptions.  Montana  R. 
Co.  v.  Warren,  137  U.  S.  350,  11  Sup. 
Ct.  96,  34  L.  ed.  682;  Kerr  v.  Clam- 
pitt,  95  U.  S.  188,  24  L.  ed.  493;  Spar- 
row v.  Strong,  4  Wall.  (U.  S.)  584, 
18  L.  ed.  410;  St.  Croix  Lumb.  Co.  V. 
Pennington,  2  Dak.  477,  11  N.  W.  497. 

Matters  Properly  a  Part  of  Record. 
When  matters  properly  a  part  of  the 
record  without  a  bill  of  exceptions  are 
only  exhibited  in  a  bill  copied  into  the 
transcript,  and  do  not  appear  elsewhere 
in  the  transcript,  they  will  not  be  con- 
sidered on  appeal.  Adams  v.  Pittsburgh 
£.    Co.,    165    Ind.    648,    74    N.    E.    991; 


Cooney  v.  American  Mut.  Ins.  Co.,  161 
Ind.  193,  67  N.  E.  989;  Wilson  V. 
State,  156  Ind.  631,  59  N.  E.  3S0,  60 
N.  E.  1086;  Harris  V.  State,  155  Ind. 
15,  56  N.  E.  916;  Home,  etc.,  Power 
Co.  v.  Globe,  etc.,  Co.,  146  Ind.  673, 
45  N.  E.  1108;  American  Carbon  Co.  v. 
Jackson,  24  Ind.  App.  390,  56  N.  E. 
862. 

"All  other  matters  which  are  a  part 
of  the  record  without  a  bill  of  ex- 
ceptions can  only  be  shown  by  being 
copied  into  the  transcript  and  duly  cer- 
tified by  the  clerk  as  a  part  of  the 
record."  Malott  v.  Central  Trust  Co., 
168  Ind.  428,  79   N.  E.  369. 

Apparent  Exceptions.  —  Motions  for 
new  trial,  rulings  thereon,  and  excep- 
tions thereto  may  be  shown  by  bill  of 
exceptions.  Stagg  v.  Compton,  81  Ind. 
171;  Gaar,  Scott  &  Co.  v.  Wilson,  21  Ind. 
App.  91,  51  N.  E.  502. 

In  Stagg  r.  Compton,  supra,  the  court 
said:  "It  is  true,  as  counsel  say,  that 
a  motion  for  a  new  trial  is  a  part  of 
the  record,  without  the  aid  of  a  bill 
of  exceptions,  and  the  ruling  of  the 
court  upon  the  motion  and  the  excep- 
tion thereto  may  be  shown  by  the  or- 
der-book entry;  but,  nevertheless,  a  bill 
of  exceptions  is  a  competent  unl  proper, 
though  needlessly  cumbersome  way  of 
making  up  the  record  of  the  ruling  on 
such  motion." 

Affidavits  filed  in  the  trial  court  in 
opposition  to  the  appointment  of  a  cer- 
tain attorney  as  special  judge,  which 
are  not  contained  in  the  bill  of  excep- 
tions are  not  a  part  of  the  record. 
Juliana  v.  State,  167  Ind.  421,  79  N.  E. 
359. 

Demurrer  to  evidence  is  part  of  the 
record  and  a  bill  is  not  necessary.  U. 
S. — Suydam  v.  Williamson,  20  How. 
435,  15  L.  ed.  978.  Miss.— Stiles  v. 
Inman,  55  Miss.  469.  Tenn. — Mitchell 
v.  Nashville,  etc.,  R.  Co.,  100  Tenn.  329, 
45  S.  W.  337. 

See  the  title  'Demurrer  to  Evidence." 

In  probate  matters,  where  the  error 
complained  of  does  not  appear  on  the 
face  of  the  record,  a  bill  of  exceptions 
is  necessarv.  Ala. — Jacques  v.  Horton, 
76  Ala.  238;  Watson  v.  Stone,  40  Ala. 
451,  91  Am.  Dec.  484.  Cal.— Matter  of 
Lux,  100  Cal.  606,  35  Pac.  345.  Ind. 
Angevine  v.  Ward,  102  Ind.  291,  1  N. 
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therein,  except  a  summons  for  the  defendant  where  all  persons  named 
in  it  have  appeared  to  the  action,  and  summons  for  witnesses,  deposi- 
tions, and  other  papers  which  are  used  as  mere  evidence.22    This  includes 


E.  697.  N.  Y.— Matter  of  Jackson,  32 
Hun  200. 

Rule  in  Criminal  Cases  in  Indiana. 
"Every  pleading,  motion  in  writing,  re- 
port, deposition  or  other  paper,  filed 
or  offered  to  be  filed,  in  any  cause  or 
proceeding,  whether  received  by  the 
court,  refused,  or  stricken  out,  shall 
be  a  part  of  the  record  from  the  time 
of  such  filing  or  offer  to  file.  Any  or- 
der or  action  of  the  court  in  respect 
to  any  such  pleading,  motion  in  writ- 
ing, report,  deposition  or  other  paper, 
and  every  exception  thereto  taken  by 
any  party  shall  be  entered  by  the  clerk 
on  the  minutes  or  record  of  the  court, 
and  the  same  when  so  entered  shall 
be  a  part  of  the  record  without  any 
bill  of  exceptions.  Every  oral  motion, 
and  the  ruling  of  the  court  thereon, 
and  the  exceptions  taken  thereto,  shall 
be  entered  on  the  record  or  minutes  of 
the  court  and  shall  be  a  part  of  the 
record  without  any  bill  of  exceptions." 
Burns'  Ann.  St.,  1908,  §663. 

Compare  Rev.   St.    (Ind.),  1894,   §641. 

Criminal  Cases.  —  These  provisions 
have  no  application  to  appeals  in  crim- 
inal cases.  In  such  cases  all  excep- 
tions must  be  saved  by  bill  of  excep- 
tions. Rev.  St.  (Ind.),  1894,  §§1914-18; 
Meredith  v.  State,  122  Ind.  514,  24  N. 
E.  161;  Leverich  v.  State,  105  Ind.  277, 

4  N.   E.   852. 

22.     Ark. — Montgomery  v.  Carpenter, 

5  Ark.  261.  Cal.— Pieper  v.  Centinela 
Land  Co.,  56  Cal.  173.  Dak.— St.  Croix 
Lumb.  Co.  v.  Pennington,  2  Dak.  467, 
11  N.  W.  497.  111.— Straus  v.  Oltusky, 
62  111.  App.  660.  Ind.— Gray  v.  Singer, 
137  Ind.  257,  36  N.  E.  209,  1109;  Kes- 
ler  v.  Myers,  41  Ind.  543;  Winn  v.  Burt, 

6  Blackf.  183.  la.— Yeager  v.  Circle, 
1  Greene  438.  Mo. — State  v.  Merriam, 
159  Mo.  655,  60  S.  W.  1112;  Nicol  V. 
Hyre,  58  Mo.  App.  134;  Greene  County 
v.  Wilhite,  35  Mo.  App.  39.  Ore.— 
Ankeny  v.  Fairview  Milling  Co.,  10  Ore. 
390;  Tustin  v.  Gaunt,  4  Ore.  305.  Tenn. 
Maxwell  v.  Salts,  4  Coldw.  233.  Va. 
Spaulding  v.  Warner,  57  "Vt.  654;  Wheel- 
ock   v.   Sears,   19   Vt.   559. 

Facts  which  the  clerk  is  required  to 
record  in  the  course  of  a  proceeding, 
including  the  motions  for  a  new  trial, 
and  in  arrest,  and  the  rulings  thereon 
and   the  final  judgment,  are   a  part   of 
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the  record  without  a  bill  of  exceptions 
Burns'  Ind.  Digest. 

Rulings  admitting  or  rejecting  evi 
dence  require  a  bill  of  exceptions.  U 
S.— United  States  v.  Taylor,  147  U.  S 
700,  13  Sup.  Ct.  479,  37  L.  ed.  337 
Origet  v.  United  States,  125  U.  S 
240,  8  Sup.  Ct.  846,  31  L.  ed.  743; 
Suydam  v.  Williamson,  20  How.  427, 
15  L.  ed.  978.  Fla.— Sedgwick  v.  Daw- 
kins,  16  Fla.  198,  201.  N.  M—  Rosen- 
thal v.  Chisum,  1  N.  M.  633.  Tenn. 
Southern  R.  Co.  v.  Leinart,  107  Tenn. 
635,  64  S.   W.   899. 

Docket  Entries. — But  entries  or  min- 
utes of  what  takes  place  in  court,  made 
by  the  judge  or  by  the  clerk,  form  no 
part  of  the  legal  record.  Ala. — Baker 
V.  Swift,  87  Ala.  530,  6  So.  153.  Ark. 
Ashley  v.  Stoddard,  26  Ark.  653.  Cal. 
De  Pedroreno  v.  Hotchkiss,  95  Cal.  636, 
30  Pac.  787;  Douglas  v.  Dakin,  46  Cal. 
49;  Mendocino  County  v.  Morris,  32  Cal. 
145;  More  V.  Del  Valle,  28  Cal.  170. 
Dak. — St.  Croix  Lumb.  Co.  v.  Penning- 
ton, 2  Dak.  467,  11  N.  W.  497.  Ind. 
Lewis  V.  Godman,  129  Ind.  359,  27  N. 
E.  563;  State  v.  McKee,  109  Ind.  497, 
10  N.  E.  405;  Mull  v.  McKnight,  67 
Ind.  535;  Board  of  Comrs.  v.  Slatter, 
52  Ind.  171;  Vanderkarr  v.  State,  51 
Ind.  91.  la.— Gifford  v.  Cole,  57  Iowa 
272,  10  N.  W.  672.  Mo.— Evans  v. 
Hannibal,  etc.,  R.  Co.,  58  Mo.  App. 
427;  Clarke  v.  Kane,  37  Mo.  App.  258. 
N.  Y.  —  Scott  v.  Morgan,  94  N.  Y. 
508.  Tex.  —  Swearingen  v.  Wilson,  2 
Tex.  Civ.  App.  157,  21  S.  W.  74,  and 
cases  cited.  Wis.  —  Bunn  v.  Valley 
Lumb.  Co.,  63  Wis.   630,  24  N.  W.  403. 

And  opinions  of  trial  court  are  no 
part  of  record.  U.  S. — New  Orleans 
Waterworks  Co.  v.  Louisiana  Sugar  Ref. 
Co.,  125  U.  S.  18,  8  Sup.  Ct.  741,  31 
L.  ed.  607;  England  v.  Gebhardt,  112 
U.  S.  502,  5  Sup.  Ct.  287,  28  L.  ed. 
811;  Parks  V.  Turner,  12  How.  39,  13 
L.  ed.  883;  Williams  V.  Norris,  12 
Wheat.  117,  6  L.  ed.  571.  Cal.— White 
v.  Merrill,  82  Cal.  14,  22  Pac.  1129. 
Colo.  —  Colorado,  etc.,  Co.  v.  State 
Board,  14  Colo.  App.  84,  60  Pac.  367. 
111.— Ohio  &  M.  R.  Co.  v.  Wangelin, 
152  111.  138,  38  N.  E.  760;  Pennsylvania 
Co.  v.  Versten,  140  111.  637,  30  N.  E. 
540,  15  L.  R.  A.  798;  Moore  v.  Will- 
iams, 132  111.   591,   24  N.   E.   617.     la. 
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special  findings  of  facts  and  conclusions  of  law  thereon;28  also  the 
verdict  and  answers  to  special  interrogatories.24 

2.  Pleadings.  —  The  complaint,  answer,  reply,  demurrer,  and  instru- 
ments in  writing  on  which  pleadings  are  based,  and  all  objections  and 
exceptions  addressed  thereto,  are  parts  of  the  legal  record.26    But  plead- 


Gregg  V.  Spencer,  96  Iowa  501,  65  N. 
W.  411;  McLean  V.  Ficke,  94  Iowa  283, 
62  N.  W.  753.  Mass. — Coolidge  v.  Ing- 
lee,  13  Mass.  26.  N.  Y.— Randall  v. 
New  York  El.  R.  Co.,  149  N.  Y.  211, 
43  N.  E.  540.  (Compare  Tolman  v. 
Syracuse,  etc.,  R.  Co.,  92  N.  Y.  353); 
Koehler  v.  Hughes,  148  N.  Y.  507,  42 
N.  E.  1051.  Pa.— Buckley  v.  Duff,  111 
Pa.  223,  3  Atl.  823;  Brown  v.  Caldwell, 
10  Serg.  &  R.  114,  13  Am.  Dec.  660. 
Wash. — King  County  v.  Hill,  1  Wash. 
63,  23  Pac.  926. 

Neither  are  rules  of  the  trial  court. 
U.  S. — Washington,  etc.,  Packet  Co. 
v.  Sickles,  19  Wall.  611,  22  L.  ed.  203. 
Colo.— Black  v.  Bent,  20  Colo.  342,  38 
Pac.  387.  111. — Harrigan  v.  Turner,  53 
111.  App.  292.  Ind.— Rout  v.  Ninde,  111 
Ind.  597,  13  N.  E.  107. 

Contra. — Waite  v.  Wingate,  4  Wash. 
324,   30   Pac.    81,   and    cases   cited. 

Agreed  Case.  —  Indiana.  —  The  code 
declares  that  the  statement  of  the  case, 
the  submission  and  the  judgment  shall 
constitute  the  record  in  an  agreed  case. 
No  bill  of  exceptions  is  required  to  ex- 
hibit the  facts.  The  decisions  indicate 
that  the  finding  must  be  excepted  to, 
but  do  not  point  out  how  this  exception 
is  to  be  shown.  The  purpose  of  the  stat- 
ute being  to  make  the  record  brief,  it 
seems  that  no  bill  is  necessary  to  pre- 
sent the  case  on  appeal  and  that  the 
whole  matter  is  presented  by  the  rec- 
ord. Burns'  Ann.  Code.  1908,  §§579-30; 
Citrus  Ins.  Co.  v.  Harris,  108  Ind. 
392,  9  N.  E.  299;  Martin  v.  Martin,  74 
Ind.  207. 

Ohio  Rule. — Brown  v.  Mott,  22  Ohio 
St.  149;  Acheson  v.  Sutliff,  18  Ohio 
122. 

23.  Walters  v.  Walters,  168  Ind.  45, 
79  N.  E.  1037;  Adams  V.  Pittsburgh, 
etc.,  R.  Co.,  165  Ind.  648,  74  N.  E. 
991;  Cooney  V.  American  Mut.  Life  Ins. 
Co.,  161  Ind.  193,  67  N.  E.  989;  Tewks- 
bury  v.  Howard,  138  Ind.  103,  37  N. 
E.  355;  Sharp  V.  Malia,  124  Ind.  407, 
25  N.  E.  9. 

"The  Bill  of  Exceptions  Was  Unnec- 
essary.— The  facts  having  been  especial- 
ly found  by  the  court,  they  are  before  us 
for    examination   as  if   they   were    em- 


bodied in  the  special  verdict  of  a 
jury."  St.  Louis  v.  Wiggins  Ferry  Co., 
11  Wall.  (U.  S.)  423,  20  L.  ed.  192. 
The  question  in  such  a  case  is,  was 
the  decree  justified  by  the  findings. 
The  Burlington  v.  Ford,  137  U.  S.  386, 
11  Sup.  Ct.  138,  34  L.  ed.  731. 

24.  Frank  v.  Grimes,  105  Ind.  346, 
4  N.  E.  414;  Redinbo  v.  Fretz,  99  Ind. 
458;  Boots  v.  GriflSths,  97  Ind.  241; 
Salander  V.  Lockwood,  66  Ind.  285; 
Monroe  V.  Adams  Exp.  Co.,  65  Ind.  60; 
Schaffner  v.  Kober,  2  Ind.  App.  409, 
28  N.  E.  871. 

But  not  answers  of  jurors  when 
polled.  Cal.— Cleland  v.  Walbrilge,  78 
Cal.  358,  20  Pac.  730.  Ind.— Medler 
v.  State,  26  Ind.  171.  Neb.— McCarn  v. 
Cooley,  30  Neb.  552,  46  N.  W.  715; 
Olds  Wagon  Co.  v.  Benedict,  25  Neb. 
372,  41  N.  W.  254. 

25.  Ala.— Petty  v.  Dill,  53  Ala.  641. 
Ark.— Shattuck  v.  Lyons,  62  Ark.  338, 
35  S.  W.  436.  Dak. — Golden  Terra  Min. 
Co.  V.  Smith,  2  Dak.  377,  11  N.  W.  98. 
Ga. — Jordan  v.  Gaulden,  73  Ga.  191; 
Bean  &  Co.  v.  Hadley,  57  Ga.  100. 
Idaho. — Rich  v.  French,  3  Idaho  727, 
35  Pac.  173;  Rev.  St.,  1887,  §4456.  111. 
Zimmerman  v.  Cowan,  107  111.  631,  47 
Am.  Rep.  476;  Whiting  V.  Fuller,  23 
111.  33;  Van  Cott  v.  Sprague,  5  111.  App. 
99.  Ind. — Home,  etc.,  Co.  v.  Globe,  etc., 
Co.,  146  Ind.  673,  45  N.  E.  1108;  Re- 
dinbo v.  Fretz,  99  Ini.  458;  Heizer  v. 
Kelly,  73  Ind.  582;  Kesler  v.  Myers,  41 
Ind.  543;  Matlock  v.  Todd,  19  Ind.  130. 
Miss. — Officers  of  Court  v.  Fisk,  7  How. 
403.  Mo. — State  v.  Merriam,  159  Mo. 
655,  60  S.  W.  1112;  Evans  v.  Hannibal, 
etc.,  R.  Co.,  58  Mo.  App.  427;  Nicol  v. 
Hyre,  58  Mo.  App.  134;  Greene  County 
v.  Wilhite,  35  Mo.  App.  39.  N.  Y. 
Tuttle  v.  Jackson,  6  Wend.  213,  21  Am. 
Dec.  306. 

Exhibits. — Exhibits  may  be  made  a 
part  of  the  record  by  proper  filing  and 
reference.  Ga. — Patterson  v.  Collier,  77 
Ga.  292,  3  S.  E.  119.  HI.— Moss  v.  Mc- 
Call,  75  111.  190.  Ind.— Thompson  v. 
Recht,  158  Ind.  302,  63  N.  E.  569; 
Reed  v.  Broadbelt,  68  Ind.  91;  Wilson 
V.  Vance,  55  Ind.  584. 

Cases    Holding    Adversely. — TJ.    S. — 
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ings  rejected  on  motion  must  be  brought  back  into  the  record  by  a  bill 
of  exceptions.28 

3.  Motions.  —  All  direct  motions  based  on  facts  shown  by  the 
record,  with  the  rulings  thereon  and  exceptions  thereto,  form  a  part  of 
the  record  without  a  bill  of  exceptions.27    But  recitals  of  facts  in  direct 


Eeed  v.  Gardner,  17  Wall.  409,  21  L. 
ed.  665.  Ky—  Batterton  v.  Chiles,  12 
B.  Mon.  348,  54  Am.  Dec.  539.  Mo. 
Price  v.  Southern  Ins.  Co.,  58  Mo.  App. 
554.  Tex. — Dunlap  v.  Yoakum,  18  Tex. 
582. 

Amended  Pleadings.  —  An  amended 
pleading  supersedes  the  original  to  the 
extent  of  the  amendment.  Cal. — Red- 
ington  v.  Cornwell,  90  Cal.  49,  27  Pac. 
40.  Ind. — Huntington  v.  Folk,  154  Ind. 
91,  54  N.  E.  759.  Kan.— Fearns  V.  Atch- 
ison, etc.,  R.  Co.,  33  Kan.  275.  6  Pac.  237. 
N.  Y. — Brown  v.  Saratoga  R.  Co.,  18  N. 
Y.  495. 

Affidavits  in  support  of  motion  to 
amend  must  be  brought  in  by  bill. 
Swan  v.  Clark,  80  Ind.  57;  Lewis  V. 
Ewing,  70  Ind.  282. 

Supplemental  Complaint.  —  Under 
§641,  Burns'  Ind.  Supp.,  1905  (§3,  Acts 
1903,  p.  338),  the  action  of  the  court 
in  permitting  a  supplemental  complaint 
to  be  filed,  and  the  objection  and  ex- 
ception of  defendant  thereto,  are  part 
of  the  record  without  a  bill.  Schmoe 
V.   Cotton,   167   Ind.  364,  79  N.   E.   184. 

Substituted  pleadings,  when  the  sub- 
stitution is  ordered  by  the  court,  are 
part  of  record  without  a  bill.  Hall  v. 
Durham,  109  Ind.  434,  9  N.  E.  926, 
10  N.  E.  581;  Burkham  v.  McElfresh, 
88  Ind.  223. 

26.  Pleadings  Struck  Out  on  Motion. 
Carrothers  v.  Carrothers,  107  Ind.  530, 
8  N.  E.  563;  Scott  v.  Board  of  Comrs., 
101  Ind.  42;  Stott  V.  Smith.  70  Ind. 
298;  Berlin  v.  Oglesbee,  65  Ind.  308; 
Ward  V.  Angevine,  46  Ind.  415; 
Schmidt  V.  Colley,  29  Ind.  120;  Am- 
merman  v.  Crosbv,  26  Ind.  451. 

27.  Good  v.  Burk,  167  Ind.  462,  77 
N.  E.  1080;  Board  v.  Montgomery,  109 
Ind.  69,  9  N.  E.  590;  Frank  v.  Grimes, 
105  Ind.  346,  4  N.  E.  414;  Washington 
Ice  Co.  v.  Lay,  103  Ind.  48,  2  N.  E. 
222;  Redinbo  V.  Fretz,  99  Ind.  458; 
Monroe  v.  Adams  Express  Co.,  65  Ind. 
60;  Greensburgh,  etc.,  Co.  v.  Sidener, 
40  Ind.  424;  Shaw  v.  Binkard,  10  Ind. 
227;   Kirby  v.  Cannon,  9  Ind.   371. 

Direct  and  Collateral  Motions. — "A 
direct  motion  may  be  roughly  defined  to 
be  a  motion  of  course,  immediately  re- 


lating to  and  founded  upon  matters  of 
record,  while  a  collateral  motion  may 
be  said,  in  general  terms,  to  be  a  mo- 
tion not  in  due  course,  but  a  special 
motion  directed  to  matters  not  of  rec- 
ord, although  legitimately  connected 
with  matters  of  record."  Elliott  App. 
Proc.  §191.  See  also  U.  S.— United 
States  v.  Parrott,  1  McAll.  447,  27  Fed. 
Cas.  No.  15,999.  Ind.  —  Freshour  v. 
Logansport,  etc.,  Co.,  104  Ind.  463,  4 
N.  E.  157.  Nev.— Pratt  v.  Rice,  7  Nev. 
123. 

"It  seems,  on  principle,  that  a  direct 
motion  based  exclusively  upon  mat- 
ters appearing  of  record,  needing  no 
extrinsic  matters  to  aid  it,  and  deter- 
minable upon  a  bare  inspection  of  the 
record,  should  be  deemed  necessari- 
ly and  intrinsically  a  part  of  the 
record,  not  requiring  a  special  order 
or  bill  of  exceptions  to  make  it  a  part 
of  the  record  proper.  But,  in  view  of 
the  long  line  of  decisions,  it  would  be 
unsafe  to  act  upon  this  principle.  The 
doctrine  deducible  from  the  adjudged 
cases,  we  say  with  regret,  is  that  al- 
most all  motions,  whether  founded  en- 
tirely on  matters  of  record  or  not,  are 
collateral  motions.  This  doctrine  has 
resulted  in  overloading  records  and  cre- 
ating confusion  without  producing  any 
corresponding  benefit.  It  is,  however, 
too  firmly  settled  to  be  changed  other- 
wise than  by  legislation.  The  safe 
course,  therefore,  is  to  incorporate  all 
motions  and  the  grounds  on  which  they 
rest  in  a  bill  of  exceptions,  or  else  se- 
cure an  order  of  court  making  them 
part  of  the  record,  unless  they  are 
such  as  have  been  expressly  adjudged 
not  to  be  collateral  motions.  If  the  de- 
cisions are  to  be  followed  to  their  log- 
ical results,  few  motions,  indeed,  can  be 
deemed  any  other  than  special  or  col- 
lateral."     Elliott   App.   Proc.    §191. 

Motion  for  New  Trial. — Vest  v.  State 
(Ind.),  92  N.  E.  227;  Wurfel  v.  State, 
167  Ind.  160,  78  N.  E.  635;  Wilson  v. 
State,  156  Ind.  631,  59  N.  E.  830.  60 
N.  E.  1086;  Smith  v.  James,  131  Ind. 
131,  30  N.  E.  902;  Hunter  v.  Hatfield, 
68  Ind.  416;  N5chol  V.  Thomas,  53 
Ind.  42;   Hill  v.  Newman,  47  Ind.  187. 
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motions  or  exhibits  filed  therewith,  do  not  go  into  the  record  as  part 
of  the  motion.28 

Collateral  Motions.  —  Collateral  motions  must  be  brought  into  the 
record  by  a  bill  of  exceptions.  To  this  class  belong  motions  and  affi- 
davits for  change  of  venue  with  the  rulings  thereon;29  motions  to  sup- 
press depositions;30  motions  to  rescind  an  order  remanding  a  case  to 
the  court  from  which  change  of  venue  was  taken  ;31  motions  to  tax  costs, 
and  to  set  aside  rules  to  plead  ;32  motions  to  paragraph  pleadings  and  for 


In  Hunter  v.  Hatfield,  68  Ind.  416, 
the  court  said:  "The  motion  for  a  new 
trial,  and  the  cause  assigned  therefor, 
becomes  a  part  of  the  record  without 
a  bill  of  exceptions;  but  they  may  also 
be  made  a  part  of  the  record  by  a  bill 
of  exceptions."  But  affidavits  in  sup- 
port of  motions  for  new  trials  must  be 
brought  in  by  bill.  Williams  v.  States, 
157  Ind.  94,  60  N.  E.  942;  Reed  v.  State, 
147  Ind.  41,  46  N.  E.  135;  Hoskinson  v. 
Cavender,  143  Ind.  1,  42  N.  E.  358; 
Elbert  v.  Hoby,  73  Ind.  Ill;  Williams 
v.  Potter,  72  Ind.  354;  McDaniel  v. 
Mattiugly,  72  Ind.  349;  Beck  v.  State, 
72  Ind.  250;  Gandolpho  V.  State,  33 
Ind.  439. 

Motion  for  Judgment  on  Special  Ver- 
dict or  Special  Findings. — Early  cases 
held  that  motion  for  judgment  on  an- 
swers to  interrogatories  returned  by  a 
jury  was  a  collateral  motion,  but  they 
were  overruled  by  later  cases.  Eedinbo 
V.  Fretz,  99  Ind.  45S;  Terre  Haute,  etc., 
Co.  v.  Clark,  73  Ind.  168;  Salander  v. 
Lockwood,  66  Ind.  285;  Monroe  V.  Ad- 
ams Express  Co.,  65  Ind.  60;  Shaw  v. 
Merchants  Nat.  Bank,  60  Ind.  83; 
Campbell  v.  Dutch,  36  Ind.  504;  Schaff- 
ner  v.  Kober,  2  Ind.  App.  409,  28  N. 
E.    871. 

Motion  in  Arrest  of  Judgment  or  To 
Quash  Indictment. — Colo. — Daniels  v. 
Denver,  2  Colo.  669.  111.— Nichols  v. 
People,  40  111.  395.  Ind.— Malott  v. 
Central  Trust  Co.,  168  Ind.  428,  79 
N.  E.  369;  Wurfel  v.  State,  167  Ind.  160, 
78  N.  E.  635;  Wilson  v.  State,  156  Ind. 
631,  59  N.  E.  380,  60  N.  E.  1086  (and 
cases  cited);  Harris  v.  State,  155  Ind. 
15,  56  N.  E.  916;  Chandler  v.  State,  141 
Ind.  106,  39  N.  E.  444;  Fall  V.  Hazel- 
rigg,  45  Ind.  576,  15  Am.  Rep.  278; 
Buskirk  Pr.,  p.  263.  Compare  Chandler 
V.  State,  141  Ind.  106,  39  N.  E.  444. 
Mo.— State   v.  Thruston,   83   Mo.   271. 

Motion  for  Venire  De  Novo. — Pitts- 
burgh, etc.,  R.  Co.  v.  Ruby,  38  Ind.  294, 
10  Am.   Rep.   111. 

28.     Kleespies  v.  State,  106  Ind.  3S3, 


7  N.  E.  186;  Shields  v.  McMahan,  101 
Ind.  591;  Harrison  School  Twp.  v.  Mc- 
Gregor, 96  Ind.  185;  Chambers  v.  Kyle, 
87  Ind.  83;  Williams  V.  Potter,  72  Ind. 
354. 

The  motion  itself  may  be  a  part  of 
the  record  without  a  bill  and  yet  its 
statement  of  facts  or  exhibits  not  be 
a  part  of  the  record.  Thus  matters  of 
evidence,  affidavits,  or  instructions,  can 
not  be  made  part  of  the  record  by  em- 
bodying them  in  the  motion.  In  Clouser 
v.  Ruckman,  104  Ind.  588,  4  N.  E.  202, 
the  court  said:  "Recitals  in  a  motion 
for  a  new  trial  can  not  perform  the 
office  of  a  statement  required  to  be  in- 
corporated in  a  bill  of  exceptions,  nor 
can  the  recital  of  the  clerk  take  the 
place  of  such  a  statement." 

29.  Johnson  v.  Johnson,  115  Ind.  112, 
17  N.  E.  Ill;  Norton  v.  State,  106 
Ind.  163,  6  N.  E.  126;  Board  of  Comrs. 
V.  Benson,  83  Ind.  469;  Smith  v.  Smith, 
77  Ind.  80;  Ulrich  v.  Hervey,  76  Ind. 
107;  Kesler  v.  Myers,  41  Ind.  543; 
Horton  v.  Wilson,  25  Ind.  316;  Cline 
v.  Gibson,  23  Ind.  11;  Cochran  v.  Doid, 
16  Ind.  476. 

The  court  in  American  Carbon  Co.  v. 
Jackson,  24  Ind.  App.  390,  56  N.  E.  862, 
said:  "A  motion  to  remove  a  cause  to 
the  United  States  Court  relates  clear- 
ly to  a  collateral  matter.  It  is  an  issue 
taken  upon  a  matter  aside  from  the 
merits  of  the  case.  The  trial  court's 
action  denying  an  application  for  a 
change  of  venue  must  be  presented  for 
review  by  a  bill  of  exceptions,  and  we 
know  of  no  sufficient  reason  for  deny- 
ing the  application  of  the  same  rule 
in  a  case  like  that  at  bar." 

30.  Ind.— Lucas  V.  State,  86  Ind.  180; 
Long  v.  Town  of  Brookston,  79  Ind. 
183;  Smith  v.  Kyler,  74  Ind.  575.  Mo. 
Davidson  v.  Peck,  4  Mo.  438.  Ohio. 
Pittsburg,  etc.  Co.  v.  Probst,  30  Ohio 
St.  104.  Ore.— Roberts  v.  Parrish,  17 
Ore.  583,  22  Pac.  136. 

31.  Sidener  v.  Davis,  87  Ind.  342. 

32.  Eedinbo   V.   Fretz,   99   Ind.    458; 
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bill  of  particulars  ;3S  motions  and  affidavits  for  continuance  ;34 
motions  for  judgments  for  costs;36  motions  to  modify  a  judgment;39 
motions  for  judgment  upon  the  pleadings  f  motions  to  transfer  causes 
from  one  court  to  another;38  motions  to  compel  an  attorney  to  show 
authority  for  entering  an  appearance  ;39  motions  to  strike  from  docket  ;40 
motions  to  submit  a  case  to  the  jury  for  trial  ;41  motions  to  dismiss  ;42  and 
motions  to  strike  out  interrogatories.43  In  like  manner,  motions  to  strike 
out  a  pleading,  motions  to  make  more  specific,  and  to  separate,  must  be 
brought  into  the  record  by  a  bill  of  exceptions,  or  by  a  special  order  of 
the  court  making  them  a  part  of  the  record.44 

C.     Effect  of  Stipulation  of  Parties.  —  A    stipulation    between 
counsel  that  the  testimony  as  taken  by  the  court  stenographer  shall  be 


Gallimore  V.  Blankenship,  99  Ind.  390; 
Clodfelter  v.  Hulett,  92  Ind.  426;  Beard 
v.  Hand,  88  Ind.  183;  Hadley  v.  Had- 
ley,  82  Ind.  95;  Nichols  v.  State,  65  lad. 
512 

33.  Cargar  v.  Fee,  140  Ind.  572,  39 
N.  E.  93;  Nichols  V.  State,  65  Ind.  512; 
Union  Cent.  Life  Ins.  Co.  v.  Huyck,  5 
Ind.  App.  474,  32  N.  E.  580. 

34.  Colee  v.  State,  75  Ind.  511; 
Beard  v.  State,  54  Ind.  413;  Long  v. 
State,  46  Ind.  582. 

35.  Leffel  v.  Obenchain,  90  Ind.  50; 
Beard  v.  Hand,  88  Ind.  183;  Nutting  v. 
Losance,  27  Ind.  37. 

36.  Quill  v.  Gallivan,  108  Ind.  235, 
9  N.  E.  99;  Forsythe  V.  Krenter,  100 
Ind.  27;  Pennsylvania  Co.  v.  -Niblack, 
99  Ind.  149;  Whipple  V.  Shewalter,  91 
Ind.  114;  Ex  parte  Hayes,  88  Ind.  1; 
Adams  v.  La  Rose,  75  Ind.  471. 

37.  Hill  v.  Jamieson,  16  Ind.  125; 
Fairbank  v.  Lorig,  4  Ind.  App.  451, 
29  N.  E.  452,  30  N.  E.  930. 

38.  U.  S. — Inglee  v.  Coolidge,  2 
Wheat.  363,  4  L.  ed.  261.  Cal  —  Rough 
V.  Booth,  3  Pac.  91.  111. — Wabash,  etc. 
R.  Co.  v.  People,  106  111.  652;  Cairo,  etc. 
Co.  v.  Easterly,  89  111.  156;  Merchants, 
etc.,  Co.  V.  Joesting,  89  111.  152;  Cromie 
V.  Van  Nortwick,  56  111.  353.  Ind. 
American  Carbon  Co.  v.  Jackson,  24  Ind. 
App.  390,  56  N.  E.  862.  Neb.— Single- 
ton v.  Boyle,  4  Neb.  414. 

39.  Murphy  v.  Tilly,  11  Ind.  511. 

40.  Carr  v.  Thomas,  34  Ind.  292. 

41.  Hauser  v.  Roth,  37  Ind.  89. 

42.  Washington  Ice  Co.  v.  Lay,  103 
Ind.  48,  2  N.  E.  222;  Yost  v.  Conroy, 
92  Ind.  464,  7  Am.  Rep.  156;  Crumley 
v.  Hickman,  92  Ind.  388;  Louisville,  etc. 
Co.  v.  Head,  80  Ind.  117;  Ferrier  v. 
Deutchman,  51  Ind.  21;  Carr  v.  Thomas, 
34  Ind.  292;  Aspinwall  v.  Board,  18 
Ind.  372. 


43.  Borchus  v.  Huntington,  97  Ind. 
180;   Stott  v.  Smith,  70  Ind.  298. 

44.  Ark. — Halpern  v.  Spencer,  65 
Ark.  631,  47  S.  W.  637.  Cal.— Sutter 
i?.  San  Francisco,  36  Cal.  112.  111.— Hill 
v.  Harding,  93  111.  77.  Ind. — Hoover  v. 
Weesner,  147  Ind.  510,  45  N.  E.  650, 
46  N.  E.  905;  McDonald  v.  Geisendorff, 
128  Ind.  153,  27  N.  E.  333;  Balue  v. 
Richardson,  124  Ind.  480,  25  N.  E.  11; 
Clodfelter  v.  Hulett,  92  Ind.  426;  Boyce 
».  Graham,  91  Ind.  420;  Mcllvain  v. 
Emery,  88  Ind.  298;  State  v.  Krug,  82 
Ind.  5S;  Manhattan  Life  Ins.  Co.  V. 
Doll,  80  Ind.  113;  School  Town  v.  Geb- 
hart,  61  Ind.  187;  Greensburgh,  etc.  Co. 
v.  Sidener,  40  Iud.  424;  Murphy  v.  Tilly, 
11  Ind.  511;  Shaw  v.  Binkard,  10  Ind. 
227;  Kirby  V.  Cannon,  9  Ind.  371;  Bal- 
timore &  O.  R.  Co.  v.  Amos,  20  Ind. 
App.  378,  49  N.  E.  854;  Thomas 
v.  Griffin,  1  Ind.  App.  457,  27 
N.  E.  754.  Ky. — Alcock  v.  Teeters, 
22  Ky.  L.  Rep.  149,  56  S.  W.  723.  Mich. 
People  v.  Judges,  1  Dougl.  434.  Mo. 
Hubbard  v.  Quisenberry,  32  Mo.  App. 
459.  Va  — Fry  v.  Leslie,  87  Va.  269,  12 
S.  E.  671. 

In  Crystal  Ice  Co.  v.  Morris,  160 
Ind.  651,  67  N.  E.  502,  the  court  said: 
"The  rule  on  this  subject  was  mate- 
rially changed  by  the  General  Assem- 
bly at  its  last  session.  Acts  1903  p. 
339,  §§2  and  3.  Under  §2  of  said  act 
all  motions  to  insert  or  strike  out  any 
part  or  parts  of  any  pleading,  deposi- 
tion, report,  or  other  paper  must  be 
in  writing,  and  set  forth  the  words  to 
be  stricken  out  or  inserted.  This  rule 
is  mandatory,  and  such  motion  can  not 
be  made  in  any  other  manner  after  the 
taking  effect  of  said  act  on  Apr.  23, 
1903.  If  so  made,  the  motion,  ruling  of 
the  court,  and  words  to  be  stricken  out 
or  inserted,  will  be  a  part  of  the  record 
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the  record  in  the  case,  will  not  supply  the  place  of  a  bill  of  exceptions 
duly  authenticated  and  certified.4" 

IV.  SCOPE  AND  CONTENTS  OF  BILL.  — A.  In  General.— 
The  bill  must  be  confined  to  some  particular  point  or  question  and 
cannot  be  used  to  bring  up  the  whole  record.48  But  the  mere  presence 
in  the  bill  of  matters  other  than  those  which  may  be  properly  presented, 
will  not  render  the  bill  insufficient,  if  the  bill  otherwise  complies  with 
the  statute.47  In  most  jurisdictions  the  bill  can  present  matters  of  law 
only.48  And  it  should  state  only  such  facts  and  recitals  as  are  material 
to  the  question  of  law  presented.49 


without  a  bill  of  exceptions  or  order  of 
court  under  §3  of  said  Act." 

45.  Weeks  on  Attorneys  (2nd  Ed.) 
§236  A;  Blair  v.  Curry,  150  Ind.  99,  46 
N.  E.  672,  49  N.  E.  908;  Davis  V.  Union 
Trust  Co.,  150  Ind.  46,  49  N.  E.  817. 

46.  U.  S. — McLanahan  V.  Universal 
Ins.  Co.,  1  Pet.  170,  7  L.  ed.  98.  Conu. 
Norwich  &  W.  R.  Co.  v.  Kay,  22  Conn. 
603;  Lynn  v.  East  Haddam,  14  Conu. 
394;  Picket  v.  Allen,  10  Conn.  146; 
Watson  v.  Watson,  10  Conn.  75;  Mc- 
Donald V.  Fisher,  Kirby  339.  N.  Y. 
Van   Gordon   v.  Jackson,   5   Johns.   440. 

Statutes  as  to  Contents  of  Bills. 
Ala.— Code  1907,  §2864.  D.  C— Code 
of  Law,  §73.    Idaho.— Code  1901,  §§5518, 

3521.     la Code     1897,     §§3709,     5418. 

Kan.— Gen.  St.,  1905,  §5198.  La.— Rev. 
Laws  1904,  p.  487.     Minn. — Rev.  Laws 

1905,  §4201.  Mont.— Rev.  Codes,  §67SS. 
N.  H.— Pub.  St.  and  Session  Laws,  1901, 
p.  668.  N.  Y.— Code  of  Cr.  Pr.,  §460; 
Vol.  I,  Rev.  St.  &  G.  L.,  p.  219.  N.  O. 
Pub.  Laws,  1907,  p.  437.  Ohio.— Bates 
Ann.  St.,  §§5301,  5334.  Okla.— Gen.  St. 
1908,  §2200.  Utah.— Comp.  Laws,  1907, 
§§3284,  4949,  4944.  Wash.— Pierce's 
Codes,  1905,  §§677,  678.     W.  Va.— Code, 

1906,  §3979.  Wis.— St.  1898,  §2873. 
Wyo.— Rev.  St.  1899,  §§3743,  5377. 

47.  Maynard  v.  Waidlick,  156  Ind. 
562,  60  N.  E.  348;  Town  of  Lewisville 
V.  Batson,  29  Ind.  App.  21,  63  N.  E.  861; 
City  of  New  Albany  v.  Lines,  21  Ind. 
App.  3S0,  51  N.  E.  346. 

In  McCoy  v.  Able,  131  Ind.  417,  30 
N.  E.  528,  31  N.  E.  453,  the  court  said: 
"Nor  can  the  rule  apply  to  a  bill  of 
exceptions  wherein  other  matters  than 
the  longhand  report  and  matters  legiti- 
mately connected  therewith  are  sought 
to  be  brought  into  the  record.  In  or- 
der to  come  within  the  rule  stated,  the 
bill  of  exceptions  must  be  confined  to 
the  single  office  of  exhibiting  the  re- 
port  of   the   evidence   and    the   matters 


directly  and  properly  pertaining  there- 
to." 

48.  U.  S.— Lincoln  v.  Claflin,  7  Wall. 
132,  19  L.  ed.  106.  Conn.— Norwich  & 
W.  R.  Co.  v.  Kay,  22  Conn.  603.  111. 
Doe  v.  Spraggins,  2  111.  330.  La.— Shew- 
ell  0.  Stone,  12  Mart.  386.  Me. — Moody 
V.  Ilinkley,  34  Me.  200;  Fletcher  v. 
Clarke,  29  Me.  485;  Loud  v.  Pierce,  25 
Me.  233;  Caldwell  t'.  Cole,  13  Me.  120. 
Mass.— Kettell  v.  Foote,  3  Allen  212; 
Bruce  v.  Fairbanks,  12  Cush.  273;  Reg- 
nard  v.  Brecknell,  4  Pick.  302.  N.  H. 
Thayer  V.  Elliott,  16  N.  H.  102.  N.  Y. 
Frier  v.  Jackson,  8  Johns.  495,  507; 
Van  Gordon  v.  Jackson,  5  Johns.  440, 
467;  People  v.  Rathbun,  21  Wend.  508, 
545;  Binnard  V.  Spring,  42  Barb.  470; 
Kelly  v.  Kellv,  3  Barb.  419.  Ohio. 
State  v.  Wood,  22  Ohio  St.  537.  Pa. 
Ballentine  v.  White,  77  Pa.  20;  Conrow 
v.  Schloss,  55  Pa.  28,  37;  Carey  V.  Cob- 
bet,  2  Yeates  277.  R.  I. — Providence 
Co.  Sav.  Bank  v.  Phalen,  12  R.  I.  495; 
Edwards  v.  Hopkins,  5  R.  I.  138.  Vt. 
Fairfield   v.  King,  41  Vt.  611. 

49.  U.  S.— Lees  v.  United  States,  150 
U.  S.  476,  14  Sup.  Ct.  163,  37  L.  ed. 
1150;  Prichard  v.  Budd,  76  Fed.  710, 
22  C.  C.  A.  504.  Ala.— Tyree  v.  Par- 
ham's  Exrs.,  66  Ala.  424.  Cal  —  In  re 
Moore's  Estate,  78  Cal.  242,  20  Pac. 
558;  Shadburne  v.  Daly,  76  Cal.  355,  18 
Pac.  403.  Ga. — Dunagan  v.  Dunagan,  38 
Ga.  554;  Stone  v.  Bancroft,  30  Ga.  860; 
Stubbs  v.  Central  Bank,  7  Ga.  253.  Ind, 
Blemel  v.  Shattuck,  133  Ind.  498,  33 
N.  E.  277.  Kan. — McCreary  v.  Cockrill, 
3  Kan.  30.  La.— Shewell  V.  Stone,  12 
Mart.  (O.  S.)  386.  Mass.— Ryder  v. 
Jenkins,  163  Mass.  536,  40  N.  E.  848; 
Walker  v.  Penniman,  8  Gray  233;  Bar- 
nacoat  v.  Six  Quarter  Casks,  1  Mete. 
225.  Mich.— Wellar  v.  People,  30  Mich. 
16;  Hamilton  v.  Judge,  28  Mich.  268; 
(rule  in  criminal  cases);  Continental 
Ins.  Co.  P.  Horton,  28  Mich.  173.  N.  Y. 
Foot  v.  Wiswall,  14  Johns.  304. 
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B.  Matters  To  Be  Shown  by  the  Bill. —  1.  Objections  and  Ex- 
ceptions. —  The  bill  must  show  the  specific  and  timely  objection  to  the 
proceedings  deemed  erroneous,  the  specific  grounds  of  objection,  the 
ruling  of  the  court  thereon,  and  the  specific  and  timely  exception  there- 
to. Each  of  such  objections  and  exceptions  must  be  stated  separately.50 
The  bill  must  show  by  whom  the  objections  noted  were  made,  and  by 
whom  the  exceptions  were  taken.51  If  in  overruling  a  motion  for  a  new 
trial,  time  is  given  in  which  to  file  a  bill  of  exceptions,  the  bill  may 
include  all  the  exceptions  taken  during  the  trial.52 


Kentucky  Code. — "Bill  must  state 
material  facts  which  the  evidence  con- 
duces to  prove."  Beaven  v.  Phillips, 
7  Ky.  L.  Eep.  9. 

In  Lincoln  v.  Claflin,  7  Wall.  (U.  S.) 
132,  19  L.  ed.  106,  the  court  said:  "A 
bill  of  exceptions  should  only  present 
the  rulings  of  the  court  upon  some 
matter  of  law — as  upon  the  admission 
or  exclusion  of  evidence — and  should 
contain  only  so  much  of  the  testimony, 
or  such  a  statement  of  the  proofs  made 
or  offered,  as  may  be  necessary  to  ex- 
plain the  bearing  of  the  ruling  upon 
the   issues   involved." 

In  Price  v.  Powell,  3  N.  Y.  322,  the 
rule  is  stated  thus:  "A  bill  of  excep- 
tions should  give  a  plain  and  concise 
statement  of  the  facts  out  of  which 
the  questions  of  law  arise,  and  the  evi- 
dence should  not  be  set  forth  in  de- 
tached and  scattered  parcels." 

It  is  no  reason  for  excluding  material 
facts  or  recitals  from  the  bill,  which 
transpired  at  the  trial,  that  it  would 
operate  to  impeach  the  record  of  the 
judgment  rendered.  The  purpose  of  the 
bill  is  to  overturn  the  judgment,  if  er- 
roneous. People  v.  Gibbons,  54  111. 
App.  617. 

"But  when  a  party  is  dissatisfied 
with  the  decision  of  his  cause  in  an 
inferior  court  and  intends  to  seek  a 
revision  of  the  law  applied  to  the  case 
in  a  superior  jurisdiction,  he  must  take 
care  to  raise  the  questions  of  law  to 
be  revised,  and  put  the  facts  on  the 
record  for  the  information  of  the  ap- 
pellate tribunal."  Pomeroy's  Lessee 
V.  State  Bank  of  Indiana,  1  Wall.  (U. 
S.)  592,  17  L.  ed.  638;  Bennett  v.  But- 
terworth,  11  How.  (U.  S.)  669,  13  L. 
ed.  859;  Garland  v.  Davis,  4  How.  (U. 
8.)  131,  11  L.  ed.  907. 

50.  V.  S. — Springfield,  etc  Ins.  Co. 
v.  Sea,  21  Wall.  158,  22  L.  ei.  511; 
Young  v.  Martin,  8  Wall.  354,  19  L.  ed. 
418;  Marion  Phosphate  Co.  v.  Cummer, 
60  Fed.  873,  9  C.  C,  A.  279.    Ala.— Wig- 


gins V.  Witherington,  96  Ala.  535,  11 
So.  539;  Howe  Mach.  Co.  v.  Ashley,  60 
Ala.  496.  Ark. — Henry  V.  Gibson,  26 
Ark.  519.  Cal. — Hagman  v.  Williams, 
88  Cal.  146,  25  Pac.  1111;  In  re  Page's 
Estate,  57  Cal.  238.  Ga.—  Doebler  v. 
Waters,  30  Ga.  344;  Doe  v.  Peeples,  1 
Ga.  1.  111.— Winona  Paper  Co.  v.  Tay- 
lor Co.,  27  111.  App.  558.  Ind.— Grubbs 
v.  Morris,  103  Ind.  166,  2  N.  E.  579; 
Pitzer  v.  Indianapolis,  etc.  K.  Co.,  80 
Ind.  569.  La. — Porche  v.  La  Blanc,  12 
La.  Ann.  778.  Mass. — Hatch  v.  Kenny, 
141  Mass.  171,  5  N.  E.  527;  Stone  v. 
Sargent,  129  Mass.  503;  Shaw  V.  Mc- 
Gregory,  105  Mass.  96;  Burke  v.  Sav- 
age, 13  Allen  408.  Mich.— Morrisey  v. 
People,  11  Mich.  327.  Mo. — Smith  v. 
Dunklin  County,  83  Mo.  195;  Cow- 
an v.  St.  Louis,  etc.  R.  Co.,  80  Mo. 
423;  Fields  v.  Hunter,  8  Mo.  128.  N.  J. 
Packard  v.  Bergen  Neck  R.  Co.,  54  N. 
J.  L.  229,  23  Atl.  722.  N.  Y.— Fitch 
v.  Livingston,  7  How.  Pr.  410.  Ore. 
O'Connor  v.  Van  Hoy,  29  Ore.  505,  45 
Pac.  762.  Pa.— Hill's  Admrs.  v.  Hill, 
42  Pa.  198,  203.  Tex. — Kimmarle  v. 
Houston,  etc.  R.  Co.,  76  Tex.  686,  12 
S.  W.  698;  Mullins  v.  Thompson,  51 
Tex.  7.  Va.— Norfolk  W.  R.  Co.  v. 
Shoft,  92  Va.  34,  22  S.  E.  811;  Johnson 
v.  Jennings,  10  Gratt.  1,  60  Am.  Dec. 
323.  Wash.— Waite  v.  Stroud,  9  Wash. 
333,  37  Pac.  324.  Wyo—  Sawin  v. 
Pease,  6  Wvo.  91,  42  Pac.  750. 

51.  TJ.  S  —  Lincoln  v.  Claflin,  7  Wall. 
132,  19  L.  ed.  106.  111.— Arcade  Co.  v. 
Allen,  51  111.  App.  305;  Shedd  P.  Dal- 
zell,  30  111.  App.  356.  Ind.— Angevine 
v.  Ward,  66  Ind.  460;  Crandall  v.  First 
Nat.  Bank,  61  Ind.  349.  Mass. — Ar- 
mour v.  Pecker,  123  Mass.  143. 

52.  Hoffman  v.  Henderson,  145  Ind. 
613,  44  N.  E.  629;  Bement  V.  May,  135 
Ind.  664,  34  N.  E.  327,  35  N.  E.  387; 
Radabaugh  v.  Silvers,  135  Ind.  605,  35 
N.  E.  694;  Kopelke  v.  Kopelke,  112 
Ind.  435,  13  N.  E.  695;  Ryman  v.  Craw- 
ford, 86  Ind.  262;  Pitzer  v.  Indianapolb 
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The  facts  upon  which  the  exceptions  are  based  are  quite  as  important  as 
the  exceptions  and  must  be  slated  in  the  bill.  Where  the  facts  are  not 
stated,  neitber  the  cbaracter  nor  the  influence  <>f  the  ruling  can  be  deter- 
mined and  there  is  nothing  demanding  consideration.83 

2.  Rulings  of  Court  Below.  —  The  bill  is  limited  to  errors  in  rulings 
during  the  trial.  Rulings  made  in  tbe  formation  of  issues  cannot  be 
regarded  as  rulings  concerning  the  conduct  of  the  trial.54 

3.  The  Evidence.  —  a.  In  General.  —  Where  the  ruling  complained 
of  depends  upon  the  evidence,  then  so  much  of  the  evidence  as  is  neces- 
sary to  present  the  question  must  be  incorporated  in  the  bill  of  excep- 
tions.65   When  the  action  of  the  court  in  admitting,  excluding,  striking 


P.  C.  R.  Co.,  80  Ind.  569;  Gaar,  Scott 
&  Co.  v.  Wilson,  21  Ind.  App.  91,  51 
N.  E.  502;  Baltimore  &  0.  R.  Co.  i>. 
Countryman,  16  Ind.  App.  139,  44  N.  E. 
265. 

An  exception  to  the  action  of  the 
court  in  overruling  a  motion  for  a  new 
trial  may  be  saved  in  the  bill  of  excep- 
tions, where  the  journal  entry  of  the 
ruling  on  the  motion  shows  that  an 
appeal  was  prayed  and  time  given  to 
prepare  a  bill  of  exceptions,  although 
there  is  no  statement  of  an  exception 
in  such  journal  entry.  Stagg  v.  Comp- 
ton,  81  Ind.  171;  Pace  V.  Oppenheim, 
12  Ind.  533;  Gaar,  Scott  &  Co.  v.  Wil- 
son, 21  Ind.  App.  91,  51  N.  E.  502. 

In  civil  cases  an  attempt  to  save 
exceptions  under  some  other  provision 
of  the  statute  does  not  deprive  a  party 
of  the  right  also  to  reserve  such  ex- 
ceptions by  bill  of  exceptions.  Cit}' 
of  Columbus  v.  Strassner,  138  Ind.  301, 
34  N.  E.  5,  37  N.  E.  719;  Ohio  &  M.  R. 
Co.  v.  Dunn,  138  Ind.  18,  36  N.  E.  702, 
37  N.  E.  546. 

53.  U.  S—  Phoenix  Mut.  Life  Ins. 
Co.  v.  Raddin,  120  U.  S.  183,  7  Sup.  Ct. 
500,  30  L.  ed.  644.  Ala. — Johnson  v. 
Ballew,  2  Port.  29.  Cal.— Kelly  V.  Mur- 
phy, 70  Cal.  560,  12  Pac.  467.  Ga. 
Inferior  Court  v.  Monroe,  21  Ga.  174. 
Ind. — Berlin  v.  Oglesbee,  65  Ind.  308; 
Johnson  v.  State,  65  Ind.  269;  Kennedy 
V.  Shaw,  38  Ind.  474;  Burns  Ann.  St., 
1908,  §663.  Kan.— McCreary  v.  Cockrill, 
3  Kan.  30.  La. — State  V.  Jackson,  12 
La.  Ann.  679.  Tex. — Hennessey  v. 
State,  23  Tex.  App.  340,  5  S.  W.  215. 
Va. — Vass  v.  Com.,  3  Leigh  7S6,  24 
Am.  Dec.  695. 

54.  Wabash,  etc.  R.  Co.  v.  People, 
106  111.  652;  Jones  v.  Casler,  139  Ind. 
382,  38  N.  E.  812,  47  Am.  St.  Rep.  274; 
Seymour  v.  Cummins,  119  Ind.  148,  21 
N.   E.    549,   5   L.   R.   A.   126;    Rhine   V. 


Morris,  96  Ind.  81;  Smith  v.  Flack,  95 
Ind.  116;  Boyce  v.  Graham,  !)1  Ind. 
420;  Sohn  v.  Marion  &  Liberty  Road 
Co.,  73  Ind.  77;  Diether  v.  Ferguson 
Lumb.  Co.,  9  Ind.  App.  173,  35  N".  E. 
843,  36  N.  E.  765;  Smith  v.  Lotton,  5 
Ind.  App.  177,  31  N.  E.  816. 

55.  U.  S.— Texas  &  P.  R.  Co.  v.  Cox, 
145  U.  S.  593,  12  Sup.  Ct.  905,  36  L.  ed. 
829.  Ala.— Pomeroy  v.  State,  40  Ala. 
63.  111.— Wright  V.  Griffey,  146  111. 
394,  34  N.  E.  941.  Ind.— Hart  v.  Scott, 
1GS  Ind.  530,  81  N.  E.  481;  Pennsyl- 
vania Co.  v.  Brush,  130  Ind.  347,  28 
N.  E.  615;  Clark  v.  State,  125  Ind.  1, 
24  N.  E.  744;  Ohio  &  M.  R.  Co.  V. 
Voight,  122  Ind.  288,  23  N.  E.  774; 
Colt  v.  MeConnell,  116  Ind.  249,  19 
N.  E.  106;  Weir  Plow  Co.  v.  Walmsley, 
110  Ind.  242,  11  N.  E.  232;  Wagoner  v. 
Wilson,  108  Ind.  210,  8  N.  E.  925;  Mar- 
tin f.  Martin,  74  Ind.  207;  Sidener  V. 
Davis,  69  Ind.  336;  Yates  v.  George, 
51  Ind.  324;  Morrow  v.  State,  48  Ind. 
432;  Evansville,  etc.  Co.  r.  Lavendar 
(Ind.  App.),  34  N.  E.  109;  Patchell  v. 
.Taqua,  6  Ind.  App.  70,  33  N.  E.  132. 
Mo. — Gorwyn  v.  Anable,  48  Mo.  App. 
297. 

Parties  to  an  appeal  can  not  agreb 
that  evidence  not  properly  in  a  bill  of 
exception  shall  be  considered  a  part 
thereof.  Davis  v.  Union  Trust  Co.,  150 
Ind.  46,  49  N.  E.  817;  John  Church  Co. 
V.  Spurrier,  20  Ind.  App.  39,  50  N.  E. 
93. 

A  bill  of  exceptions  containing  a 
clear  statement  "of  the  ruling  called 
in  question  and  a  succinct  recital  of 
such  parts  of  the  evidence  as  were 
necessary  to  advise  the  Court  of  the 
pertinency  and  materiality  of  the  mat- 
ters set  out  to  be  reviewed,"  was  suf- 
ficient under  the  Acts  1903,  p.  340,  §5. 
Keely  v.  Indianapolis  (Ind.  App.),  92 
N.  E.  177;  Atkinson  v.  Maris,  40  Ind. 
App.  718,  81  N.  E.  745. 
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out  or  refusing  to  strike  out  evidence  is  complained  of,  the  evidence 
admitted,  excluded,  struck  out,  or  which  the  court  refused  to  strike  out, 
must  be  set  forth  in  the  record.66  And  where  the  sufficiency  of  the 
evidence  is  to  be  inquired  into,  all  the  evidence  must  be  in  the  record.57 
If  the  bill  shows  on  its  face  that  it  does  not  contain  all  the  evidence,  the 
sufficiency  of  the  evidence  will  not  be  considered,  although  the  bill  recites 
that  it  contains  all  the  evidence.68  There  are  some  exceptions  to  this 
rule,  as  where  it  is  made  affirmatively  to  appear  that  the  omitted  evi- 
dence has  no  bearing  on  the  question  presented  to  the  court.69  Where 
the  evidence  is  not  in  the  record,  a  cause  will  not  be  reversed  for  giving 
to  the  jury  an  instruction  which  would  be  correct  under  any  evidence 
that  could  have  been  admitted  under  the  issues.60  Where  the  entire 
evidence  must  be  in  the  record  there  must  be  a  clear  affirmative  state- 


66.  U.  S—  Scotland  Co.  v.  Hill,  112 
U.  S.  183,  5  Sup.  Ct.  93,  28  L.  ed.  692. 
Ariz.— Snead  v.  Tietjen,  24  Pac.  324. 
Ind.— Musser  v.  State,  157  Ind.  423,  61 
N.  E.  1;  Holesapple  v.  Fawbush,  51 
Ind.  494;  Mudd  v.  Holloway,  43  Ind. 
366;  Fritzinger  v.  State,  31  Ind.  App. 
350,  67  N.  E.  1006;  ^autman  v.  Pepin, 
26  Ind.  App.  427,  59  N.  E.  1073.  la. 
Shellito  v.  Sampson,  61  Iowa  40,  15 
N.  W.  572;  Shephard  V.  Brenton,  20 
Iowa  41.  Kan. — State  v.  Barker,  43 
Kan.  262,  23  Pac.  575.  Md.— Blumhardt 
v.  Kohr,  70  Md.  328,  17  Atl.  266.  Mass. 
Smethurst  v.  Cburcb,  148  Mass.  261,  19 
N.  E.  387,  12  Am.  St.  Rep.  550,  2  L. 
R.  A.  695.  Tenn. — Anderson  v.  Middle, 
etc.  R.  Co.,  91  Tenn.  44,  17  S.  W.  803. 
Vt. — Smith  v.  Niagara  Fire  Ins.  Co.,  60 
Vt.  682,  15  Atl.  353,  6  Am.  St.  Rep. 
144. 

The  exclusion  of  testimony  is  not 
available  as  error  unless  the  party 
makes  an  offer  to  prove  the  facts  which 
he  assumes  that  his  question  will  elicit. 
Shoemaker  v.  South  Bend  Spark  Ar- 
rester Co.,  135  Ind.  471,  35  N.  E.  280, 
22  L.  R.  A.  332;  Farmer's  Mut.  Fire 
Ins.  Co.  V.  Yetter,  30  Ind.  App.  187, 
65  N.  E.  762;  Chicago  I.  &  E.  R.  Co. 
V.  Linn,  30  Ind.  App.  88,  65  N.  E.  552. 

It  is  not  necessary  to  recite  all  the 
evidence  in  the  bill  of  exceptions  in 
presenting  a  reserved  question  upon  the 
admission  of  testimony  of  wholly  in- 
competent witnesses.  Zimmerman  v. 
Beatson,  39  Ind.  App.  664,  79  N.  E.  518, 
80  N.  E.  165. 

57.  Pittsburg  C.  C.  &  St.  L.  R.  Co. 
v.  Noftsger,  148  Ind.  101,  47  N.  E.  332; 
Beatty  v.  O'Connor,  106  Ind.  81,  5  N.  E. 
880;  McNeely  v.  Holliday,  105  Ind.  324, 
4  N.  E.  894;  Collins  v.  Collins,  100  Ind. 
266;    Hammon    v.    Sexton,    69    Ind.    37; 


Brownlee  r.  Hare,  64  Ind.  311;  Rails- 
back  v.  Greve,  58  Ind.  72;  American 
Tin  Plate  Co.  v.  Williams,  30  Ind.  App. 
46,  65  N.  E.  304. 

Criminal  Evidence. — Burn's  Ann.  St. 
(Ind.)  1908,  §2165.  The  bill  of  excep- 
tions must  contain  so  much  of  the  evi- 
dence as  is  necessary  to  present  the 
question  of  law  upon  which  the  excep- 
tions were  taken;  but  it  shall  not  be 
necessary  for  the  bill  to  contain  all  the 
evidence  given  in  the  cause  or  pro- 
ceeding, unless  the  decision  of  the 
court  or  verdict  of  the  jury,  shall  be 
called  in  question  as  being  contrary  to 
law  or  not  sustained  by  sufficient  evi- 
dence. 

58.  Ind. — Jennings  v.  Durham,  101 
Ind.  391;  Collins  V.  Collins,  100  Ind. 
266;  Shimer  v.  Butler  University,  '87 
Ind.  218;  German-American  Ins.  Co.  v. 
Sanders,  17  Ind.  App.  134,  46  N.  E. 
535.  Neb. — Oberfelder  v.  Kavanaugh, 
29  Neb.  427,  45  N.  W.  471;  Missouri 
Pac.  R.  Co.  v.  Hays,  15  Neb.  224,  18 
N.  W.  51.  Tex.— Taylor  v.  Davis,  13 
S.  W.  642. 

59.  Indiana  Clay  Co.  v.  Baltimore, 
etc.  R.  Co.,  31  Ind.  App.  258,  67  N.  E. 
704;  Herod  v.  State,  15  Ind.  App.  648, 
43  N.  E.  144,  44  N.  E.  378. 

60.  Rapp  v.  Kester,  125  Ind.  79,  25 
N.  E.  141;  Louisville,  etc.  R.  Co.  v. 
Harrigan,  94  Ind.  245;  Beller  v.  State, 
90  Ind.  448;  Bowen  v.  Pollard,  71  Ind. 
177;  Myers  v.  Murphy,  60  Ind.  282; 
Davis  v.  Perry,  41  Ind.  305. 

It  is  held,  however,  that  if  the  in- 
structions are  in  themselves  radically 
wrong  under  any  state  of  facts  that 
could  have  been  proven  under  the  is- 
sues in  the  cause,  and  direct  the  minds 
of  the  jury  to  an  improper  basis  on 
which  to  place  their  verdict,  the  cause 
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ment  that  it  contains  all  the  evidence  given  on  the  trial.81  The  usual 
formula  is:  And  this  was  all  the  evidence  given  in  the  cause.62 

United  States  Court  Rules.—  The  rule  is  different  in  the  United  States 
courts,  there  the  facts  and  not  the  evidence  should  be  brought  to  the 
court  in  the  bill  of  exceptions.83 

Oral  Evidence.  —  Oral  testimony  can  only  be  saved  by  bill  of  excep- 
tions.84 But  in  order  that  such  oral  testimony  may  be  incorporated  in 
a  bill,  it  must  be  reduced  to  writing  at  the  time  or  there  must  be  some 
agreement  about  it  by  the  parties.05  And  such  evidence  must  be  inserted 
before  the  bill  is  signed.88 

b.    Manner   of   Incorporating   the   Evidence. —  (I.)  In  General. — To 


will  be  reversed,  though  the  evidence  is 
not  in  the  record.  Patchell  V.  Jaqua,  6 
Ind.  App.  70,  33  N.  E.  132. 

61.  111.— People  v.  Henckler,  137  111. 
580,  27  N.  E.  602;  Robertson  v.  Mor- 
gan, 38  111.  App.  137;  Mt.  Vernon  v. 
Lee,  36  111.  App.  24.  Ind.— Thorne  v. 
Indianapolis  Abattoir  Co.,  152  Ind.  317, 
52  N.  E.  147;  Johnson  v.  Wiley,  74  Ind. 
233;  Miles  v.  Buchanan,  36  Ind.  310; 
Ward  v.  Bateman,  34  Ind.  110;  City  of 
Greenfield  v.  Johnson,  30  Ind.  App.  127, 
65  N.  E.  542;  South  Bend  Co.  v.  Geidie, 
24  Ind.  App.  673,  57  N.  E.  562.  Neb. 
Faulkner  v.  Meyers,  6  Neb.  414.  Wis. 
Townlev  V.  Chicago,  etc.  R.  Co.,  53  Wis. 
626,  11"n.  W.  55. 

62.  Lyon  v.  Davis,  111  Ind.  384,  12 
N.  E.  714;  Peck  v.  Louisville,  etc.  R. 
Co.,  101  Ind.  366;  Brock  v.  State,  S5 
Ind.  397;  Woolen  v.  Wishmier,  70  Ind. 
10S;  Goodwine  v.  Crane,  41  Ind.  335. 

The  word  "introduced"  has  been 
held  equivalent  to  the  word  "given." 
(Jones  V.  Lavman,  123  Ind.  569,  24 
N.  E.  363;  Brock  v.  State,  85  Ind.  397), 
but  the  word  "offered"  is  not.  Good- 
wine  v.  Crane,  41  Ind.  335. 

63.  U.  S. — Davenport  v.  Paris,  136 
U.  S.  580,  10  Sup.  Ct.  1064,  34  L.  ed. 
548;  Glenn  v.  Fant,  134  U.  S.  398,  10 
Sup.  Ct.  583,  33  L.  ed.  969;  Raimond 
v.  Terrebonne  Parish,  132  U.  S.  192, 
10  Sup.  Ct.  157,  33  L.  ed.  309;  Arm- 
strong v.  Toler,  11  Wheat.  25S,  6  L. 
ed.  468;  Moller  V.  United  States,  57 
Fed.  490,  6  C.  C.  A.  459,  13  U.  S.  App. 
472.  Va. — Harnsbarger's  Admr.  v. 
Kinney,  6  Gratt.  287;  Forkner  v. 
Stuart,  6  Gratt.  197.  W.  Va.— Dusen- 
berry  v.  Alford,  5  W.  Va.  115. 

In  Norris  v.  Jackson,  9  Wall.  (U.  S.) 
125,  19  L.  ed.  608,  the  court  said:  "This 
special  finding  has  often  been  consid- 
ered and  described  by  this  Court.  It  is 
not  a  mere  report  of  the  evidence,  but 
a   statement    of    the    ultimate    facts   on 


which  the  law  of  the  case  must  deter- 
mine the  right  of  the  parties;  a  finding 
of  the  propositions  of  fact  which  the 
evidence  establishes  and  not  the  evi- 
dence on  which  those  ultimate  facts 
are  supposed  to  rest." 

64.  Close  v.  Pittsburgh,  etc.  R.  Co., 
150  Ind.  560,  50  N.  E.  560;  Thompson 
v.  Madison  B.  &  A.  Assn.,  103  Ind.  279, 
2  N.  E.  735;  American  Fire  Ins  Co.  v. 
Sisk,  9  Ind.  App.  305,  36  N.  E.  659. 

65.  Hudson  v.  Charleston,  etc.  Co., 
55   Fed.   252,   and   cases   cited. 

66.  Common  Law  Rules. — "At  com- 
mon law  written  as  well  as  oral  evi- 
dence, given  on  the  trial  of  the  cause, 
had  to  be  embodied  in  the  bill  of  ex- 
ceptions in  full  and  before  it  was 
signed  by  the  judge."  Patterson  v. 
Churchman,  122  Ind.  379,  22  N.  E.  662, 
23  N.  E.  1082. 

Statutory  Rule. — "By  the  above  sec- 
tion of  the  Code,  it  is  made  the  duty 
of  the  party  excepting  to  reduce  his  ex- 
ception to  writing,  and  present  it  to 
the  judge  for  his  allowance  and  sig- 
nature; and  it  is  made  the  duty  of  the 
judge  to  examine  the  bill  of  exceptions 
and  see  whether  it  contains  the  truth, 
and  if  it  does,  he  must  sign  it,  but  if 
it  does  not,  he  must  make  it  speak  the 
truth,  and  then  sign  it.  A  judge  may 
very  properly  sign  a  bill  of  exceptions 
with  a  blank,  where  the  purpose  is  to 
make  a  part  of  the  record  some  writ- 
ten instrument  or  documentary  evi- 
dence, but  he  should  never  sign  a  bill 
of  exceptions,  purporting  to  embody 
the  parol  testimony  until  such  testi- 
mony has  been  written  out  in  full  in 
such  bill  of  exceptions,  and  he  has  con- 
vinced himself,  either  by  the  consent 
of  the  opposing  counsel  or  a  personal 
examination,  that  it  contains  the  truth, 
the  whole  truth  and  nothing  but  the 
truth."  Stewart  v.  Rankin,  39  Ind. 
101. 
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make  testimony  a  part  of  the  record  on  appeal,  the  bill  must  show  that 
the  testimony  was  given  and  not  merely  that  it  was  offered  in  evidence.87 
In  addition  it  must  in  some  manner  show  the  cause  in  which  the  evi- 
dence was  heard.68 

(II.)  Necessity  for  Condensing  the  Evidence.  —  Some  courts  hold  that  the 
evidence  should  be  condensed  under  the  supervision  of  the  judge  trying 
the  cause.69  Other  courts  hold  that  the  evidence  given  or  offered  must 
be  set  forth  at  full  length.70 


67.— Ark.— Jones  v.  Melindy,  62  Ark. 
203,  36  S.  W.  22.  Cal— Montgomery 
v.  Donnelly,  57  Cal.  68;  Page  v.  O'Brien, 
36  Cal.  559.  Ind.— Peck  v.  Louisville, 
etc.  R.  Co.,  101  Ind.  366;  American  Ins. 
Co.  v.  Gallahan,  75  Ind.  168;  State  v. 
Peru,  etc.  Co.,  44  Ind.  350;  Goodwine 
v.  Crane,  41  Ind.  335.  Ky. — Duncan  v. 
Brown,  15  B.  Mon.  186.  Contra. — Rice 
v.  Schloss,  90  Ala.  416,  7  So.  802;  Yar- 
brough  v.  Hudson,  19  Ala.  653. 

If  the  bill  refers  to  the  page  of  the 
transcript  where  evidence  can  be  found, 
it  is  sufficient.  U.  S.— Russell  V.  Ely, 
2  Black  575,  17  L.  ed.  258.  Ark.— Jacks 
V.  Dyer,  31  Ark.  334.  Ga.—  Chism  v. 
Varnedoe,  96  Ga.  777,  22  S.  E.  334; 
Moore  v.  Huggins,  86  Ga.  342,  12  S.  E. 
814.  Compare  Hancock  v.  Perkins,  68 
Ga.  830;  Smith  v.  Bryan,  64  Ga.  366; 
Doyal  v.  Maxwell,  40  Ga.  546.  Ind. 
Morningstar  v.  Musser,  129  Ind.  470, 
28  N.  E.  1119.  la.— Croddy  v.  Chicago, 
etc.  R.  Co.,  91  Iowa  598,  60  N.  W.  214; 
Waller  v.  Waller,  76  Iowa  513,  41  N.  W. 
307. 

Who  Takes  Down  Evidence. — "If  the 
evidence  is  properly  in  the  bill  before 
the  judge  signs  it,  the  fact  that  it  was 
taken  down  by  a  stenographer,  by 
counsel,  or  by  anyone  else,  is  unim- 
portant." Hill  v.  Hagaman,  84  Ind. 
287.  And  see  Benson  v.  Christian,  129 
Ind.  535,  29  N.  E.  26. 

Oath  of  Stenographer.— If  the  evi- 
dence is  properly  authenticated  by  the 
judge,  it  is  no  objection  to  the  bill 
that  the  reporter  who  took  down  the 
evidence  was  not  sworn.  Williams  V. 
Pendleton  &  F.  Tpk.  Co.,  76  Ind.  87. 

68.  "At  the  end  of  the  longhand 
copy  of  the  evidence,  the  judge  certi- 
fied that  the  above  and  foregoing  long- 
hand transcript  of  the  evidence  con- 
tains all  the  evidence  given  'in  said 
cause,'  with  the  objections,  rul- 
ings, and  exceptions,  and  that  the 
same  is  ordered  to  be  certified  to  with- 
out copying  as  a  part  of  the  records 
'of  this  cause.'  But  there  is  nothing 
in  the  alleged  bill  to  show  what  cause. 
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There  is  no  memorial  in  the  alleged 
bill,  signed  by  the  judge,  that  at  the 
trial  of  the  cause  of  Luckenbill's  Admr. 
v.  Kreig,  .  .  .  this  evidence  was 
adduced.  The  alleged  bill  fails  to  show 
either  by  caption,  by  contents,  or  by 
indorsement,  in  what  cause,  in  what 
Court,  at  what  term,  at  what  trial,  the 
evidence,  of  which  a  copy  is  inserted 
into  the  transcript,  was  given."  Luck- 
enbill  v.  Kreig,  153  Ind.  479,  55  N.  E. 
259. 

69.  Ala. — Tyree  v.  Parham's  Exrs., 
66  Ala.  424.  Cal.— Cohen  v.  Wallace, 
107  Cal.  133,  40  Pac.  101;  Caldwell  v. 
Parks,  50  Cal.  502.  Ga.— Carey  v.  Giles, 
10  Ga.  1.  But  see  Fagg  v.  Donalson, 
77  Ga.  691,  2  S.  E.  639;  Woodward  v.. 
Stilwell,  72  Ga.  215.  111.— Harvey  v. 
Van  De  Mark,  71  111.  117;  Trustees  v. 
Wetchley,  19  111.  64.  Mass.— Ryder  v. 
Jenkins,  163  Mass.  536,  40  N.  E.  848. 
Wis. — Karasich  v.  Hasbrouck,  28  Wis. 
569. 

Where  the  testimony  is  voluminous, 
the  judge  settling  the  bill  of  excep- 
tions may,  in  his  discretion,  require  the 
testimony  to  be  reduced  to  narrative 
form.  Karasich  v.  Hasbrouck,  28  Wis. 
569. 

In  Grisell  v.  Noel  Bros.  Co.,  9  Ind. 
App.  251,  36  N.  E.  452,  it  is  said:  "Nor 
do  we  think  it  apparent  on  the  face  of 
the  bill  as  urged  by  appellant's  coun- 
sel, that  the  evidence  is  not  all  con- 
tained therein.  The  questions  pro- 
pounded to  a  witness  need  not  be  set 
forth.  If  the  testimony  be  given  in 
substance,  it  is  all  that  is  required,  and 
where  answers  are  made  that  are  not 
responsive  to  questions,  the  answers  will 
not,  on  that  account,  be  disregarded, 
in  the  absence  of  objection  or  motion 
to  strike  out."  Contra,  —  Price  v. 
North  Mo.  R.  Co.,  48  Mo.  389;  Blank- 
enship  v.  North  Mo.  R.  Co.,  48  Mo. 
376.  Compare  Fox  v.  Hubbard,  79  Mo. 
390. 

70.  Ind. — Havs  v.  City  of  Vincennes, 
82  Ind.  178.  Md.— Blake  v.  Pitcher, 
46    Md.    453.      Mo.— Walls  v.  Gates,  4 
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(III.)  Testimony  of  Witnesses.  —  It  is  not  proper  to  state  in  such  bill 
what  was  proven  by  the  witness.  His  testimony  should  be  given  as 
delivered,  as  nearly  as  practicable.71 

(IV.)  Stenographer's  Report.  —  (A.)  Lonohand  Report.  — The  long- 
hand report  of  the  stenographer  becomes  a  part  of  the  bill  of  exceptions 
by  being  referred  to  or  incorporated  therein.72  But  the  longhand  manu- 
script of  the  evidence  found  with  the  papers  on  an  appeal  must  be  so 
incorporated  in  and  identified  by  the  bill  of  exceptions  that  if  a  dispute 
arises  whether  what  purports  to  be  the  evidence  is  in  fact  it,  the  court 
can  settle  the  dispute  by  the  record  alone.73    Merely  attaching  the  sten- 


Mb.  App.  1.  Ohio.— Nye  v.  Watt, 
Wright  437.  Pa.— Forsyth  V.  Matthews, 
14  Pa.  100,  53  Am.  Dec.  522.  Vt.—  Ma- 
son v.  Silver,  1  Aik.  367.  Va.— Brum- 
baugh v.  Wisler's  Exr.,  25  Gratt.  463; 
Carrington  v.  Goddin,  13  Gratt.  587; 
Mays  v.  Callison,  6  Leigh  230;  Jack- 
son's Admr.  v.  Henderson,  3  Leigh 
196.  W.  Va.— Fawcett  v.  Pittsburgh, 
etc.  'Co.,  24  W.  Va.  755;  Morgan  v. 
Fleming,  24  W.  Va.  186.  Wis— Knowl- 
ton  v.  Culver,  1  Chand.  214,  2  Pinn. 
243,  52  Am.  Dec.  156.  Where  no  dis- 
pute about  facts,  the  facts  proven  may 
be  stated,  otherwise  the  evidence  given 
or  offered  must  be  set  forth  at  full 
length. 

71.  Ga.— Lee  v.  Porter,  63  Ga.  345. 
HI. — Pennsylvania  Co.  v.  Swan,  37  111. 
App.  83.  Ind.— Hays  v.  City  of  Vin- 
cennes,  83  Ind.  178.  Ky. — Pedigo  v. 
Smith,  13  Kv.  L.  Rep.  175.  Md.— Blake 
v.  Pitcher,  46  Md.  453.  Mo.— Walls 
v.  Gates,  4  Mo.  App.  1.  Ohio. — Nye  v. 
Watt.  Wright  437.  Pa.— Forsyth  v. 
Matthews,  14  Pa.  100,  53  Am.  Dec.  522. 
Tenn. — Huffman  r.  Hughlett,  11  Lea 
549.  Vt.— Mason  v.  Silver,  1  Aik.  367. 
Va.— McClung's  Admr.  V.  Ervin,  22 
Gratt.  519;  Farish  &  Co.  v.  Reigle,  11 
Gratt.  697,  62  Am.  Dec.  666.  W.  Va. 
Fawcett  v.  Pittsburgh,  etc.  R.  Co.,  24 
W.  Va.  755.  Wis.— Knowlton  v.  Cul- 
ver, 1  Chand.  214,  2  Pinn.  243,  52  Am. 
Dec.  156. 

"To  present  to  the  Supreme  Court 
any  question  arising  upon  the  evidence, 
the  evidence  should  be  set  in  the  rec- 
ord; and  the  testimony  of  a  witness  can 
not  be  sufficiently  set  out  by  stating 
that  he  testified  in  substance  the  same 
as  another  witness  named,  whose  tes- 
timony is  fully  set  out."  Yates  v. 
George,  51  Ind.  324. 

An  appellate  court  cannot  say  that 
the  refusal  of  the  court  below  to  al- 
low a  question  to  be  answered  by  a 
witness  is  error,  unless  the  bill  of  ex- 


ceptions shows  what  the  question  pro- 
pounded was.  Warner  v.  Manski,  17 
111.  234. 

72.  tnd.— State  v.  Thompson,  167 
Ind.  96,  78  N.  E.  328;  Dunn  v.  State, 
162  Ind.  174,  70  N.  E.  521;  Adams  v. 
State,  156  Ind.  596,  59  N.  E.  24;  Har- 
ris v.  State,  155  Ind.  15,  56  N.  E.  916; 
L'Hommedieu  v.  Cincinnati  W.  M.  R. 
Co.,  120  Ind.  435,  22  N.  E.  125;  Mc- 
Cormick  Harv.  Mach.  Co.  V.  Gray,  114 
Ind.  340,  16  N.  E.  787;  Lyon  v.  Davis, 
111  Ind.  384,  12  N.  E.  714.  Ia.-Hurl- 
burt  V.  Fyock,  73  Iowa  477,  35  N.  W. 
482.  Pa.— Com.  v.  Arnold,  161  Pa.  320, 
29  Atl.  270.  Wis.— Semmens  v.  Walters, 
55  Wis.  675,  682,  13   N.  W.  889. 

73.  Stevens  v.  Stevens,  127  Ind.  560, 
26  N.  E.  1078. 

In  Wagoner  v.  Wilson,  108  Ind.  210, 
8  N.  E.  925,  the  court  said:  "All  that 
is  necessary  in  order  to  prepare  a  bill 
of  exceptions  which  shall  incorporate 
the  original  long-hand  manuscript,  is 
to  prepare  the  usual  formula  for  the 
beginning  of  an  ordinary  bill  of  excep- 
tions, with  a  recital  that  the  following 
oral  evidence  was  delivered,  and  the 
rulings  of  the  court  in  respect  to  the 
admission  and  rejection  of  evidence, 
and  the  objections  and  exceptions  there- 
to, were  made  and  taken  as  noted,  and 
that  a  verbatim  report  of  such  evi- 
dence, and  the  rulings,  objections,  and 
exceptions  thereon  and  thereto,  was 
made  by  an  official  reporter,  naming 
him,  of  which  evidence  rulings,  objec- 
tions and  exceptions  so  made  and  tak- 
en, the  following  is  the  original  long- 
hand manuscript  as  the  same  was  made 
and  filed.  Something  similar  to  the 
foregoing,  attached  as  a  preface  to  the 
long-hand  manuscript,  with  the  usual 
formal  ending  of  a  bill  of  exceptions, 
not  omitting  at  the  appropriate  place 
the  usual  statement  that  'this  was  all 
the  evidence  given  in  said  cause, '  in- 
corporates the  manuscript  into    a    bill 
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ographer's  report  of  the  evidence  to  the  bill  of  exceptions  before  it  is 
signed  by  the  judge  and  referring  to  it  therein,  does  not  make  it  a  part 
cf  the  record.  It  must  be  incorporated  therein  and  properly  authenti- 
cated.74 

(B.)  Shorthand  Eeport. —  A  copy  of  the  shorthand  notes  of  the 
reporter  cannot  be  put  into  the  bill  as  evidence.75 

(V.)  Written  Instruments  and  Documentary  Evidence.  —  (A.)  In  General. 
Written  instruments  and  documentary  evidence  may  be  incorporated 
in  a  bill  of  exceptions  by  indicating  the  place  where  they  are  to  be 
inserted  by  the  words,  "here  insert."76     Unless  the  bill  contains  the 


ready  for  presentation  to  the  judge  for 
examination  and   signature." 

In  'Curless  v.  State,  172  Ind.  257,  87 
N.  E.  129,  88  N.  E.  339,  it  is  said: 
''Where  a  bill  of  exceptions  upon  a  rul- 
ing denying  a  new  trial  is  taken  for  the 
purpose  of  getting  the  stenographer's 
report  of  the  evidence,  with  its  inci- 
dents into  the  record,  the  original  bill 
may  be  certified  up  to  this  Court  as 
part  of  the  record.  All  there  is  of  such 
a  bill,  besides  the  report  of  the  evi- 
dence, is  composed  of  formal  parts  and 
brief  recitals,  so  that  little  would  be 
left  to  be  copied  if  the  record  of  the 
evidence  were  out." 

74.  Flint  v.  Burnell,  116  Ind.  481, 
19  N.  E.  140;  Stone  v.  Brown,  116  Ind. 
78,  18  N.  E.  392;  Wagoner  v.  Wilson, 
108  Ind.  210,  8  N.  E.  925;  Jov  r.  Bitzer, 
77  Iowa  73,  41  N.  W.  575,  3  L.  E.  A. 
184. 

The  signing  of  a  mere  skeleton  bill 
of  exceptions,  which  undertakes  to  in- 
corporate the  longhand  manuscript  of 
the  evidence  by  a  "here  insert,"  does 
not  amount  to  an  authentication  of  the 
evidence  by  the  court.  Stone  v.  Brown, 
108  Ind.  210,  8  N.  E.  925. 

75.  Merrick  v.  State,  63  Ind.  327. 
In  this  case  the  court  said:  "By  a 
statute  of  Edw.  III.  passed  in  the  thir- 
ty-sixth year  of  his  reign,  it  was  en- 
acted 'that  for  the  future  nil  pleas 
should  be  pleaded,  shown,  defended,  an- 
swered, debated  and  judged  in  the 
English  tongue,'  and  this  we  believe 
has  been  the  law  in  England  ever  since, 
except  a  short  period  after  the  restora- 
tion of  King  Charles.  Finally,  pro- 
ceedings at  law  were  required  to  be 
'done  in  English'  by  a  statute  of  4 
George  II,  c.  26.  The  statute  of  Ed- 
ward III,  requiring  legal  proceedings  to 
be  done  in  the  English  language  is, 
doubtless,  the  governing  law  of  this 
State  at  the  present  time  upon  the  sub- 
ject,   except    as     to     certain     technical 
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terms  which  are  adopted  by  the  law, 
and  still  remain  in  foreign  languages. 
The  characters  used  in  ste- 
nography can  not  be  said  to  be  in  the 
English  language." 

76.  Ala.— Elliott  v.  Bound  Mountain 
C.  &  I.  Co.,  108  Ala.  640,  18  So.  689; 
Branch  Bank  v.  Moseley,  19  Ala.  222; 
Looney  v.  Bush,  Minor  413.  Ark. — Les- 
ser v.  Banks,  46  Ark.  482;  Taylor  v. 
Spears,  8  Ark.  429.  111.— Emerson  v. 
Clark,  3  111.  489;  Hurson  v.  Lehman,  35 
111.  App.  489;  Hayward  v.  Catton,  1  111. 
App.  577.  Contra,  Chicago  v.  South 
Park  Comrs.,  169  111.  387,  48  N.  E.  680. 
Ind.— Harrell  v.  Seal,  121  Ind.  193,  22 
N.  E.  983;  Stratton  v.  Kennard,  74  Ind. 
302;  Etter  V.  Arnstring,  46  Ind.  197; 
Hopkins  V.  Greensburg,  etc.  Co.,  46 
Ind.  187;  Blessing  v.  Blair,  45  Ind. 
546;  Columbus,  etc.  B.  Co.  v.  Griffin, 
45  Ind.  369;  Stewart  v.  Rankin,  39  Ind. 
161.  la.— Joy  v.  Bitzer,  77  Iowa  73,  41 
N.  W.  575,  3  L.  B,  A.  184;  Wadsworth 
v.  First  Nat.  Bank,  73  Iowa  425,  35 
N.  W.  504.  Ky.—  Com.  v.  Adair,  6  Ky-. 
L.  Bep.  306.  La.— Trenchard  V.  Elder- 
kin,  3  La.  294.  Mich. — Niagara  Fire 
Ins.  Co.  v.  DeGraff,  12  Mich.  10.  Miss. 
Maulding  v.  Eigby,  4  How.  222.  Ohio. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Hart, 
6  Ohio  Cir.  Dec.  731.  Wyo. — France  v. 
First  Nat.  Bank,  3  Wyo.  187,  18  Pac. 
748. 

In  Leftwitch  v.  Lecanu,  4  Wall.  (IT. 
S.)  187,  18  L.  ed.  388,  the  court  says: 
"If  a  paper  which  is  to  constitute  a 
part  of  a  bill  of  exceptions  is  not  in- 
corporated into  the  body  of  the  bill,  it 
must  be  annexed  to  it,  or  so  marked 
by  letter,  number  or  other  means,  of 
identification  mentioned  in  the  bill  as 
to  leave  no  doubt,  when  found  in  the 
record,  that  it  is  the  one  referred  to  in 
the  bill  of  exceptions." 

The  ruling  on  the  motion  to  suppress 
a  deposition  must  be  questioned  by  bill 
of    exceptions.      Pollak    v.    Hutchinson, 
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direction  "here  insert"  the  clerk  is  not  authorized  by  the  court  to  copy 
into  the  transcript  exhibits  annexed  by  him  to  the  bill  of  exceptions 
after  the  signature  of  the  judge.77    But  even  where  the  bill  contains 


21   Fla.   128;   Hutts  v.  Hutts,   51    Ind. 
581. 

"It  is  also  true,  that,  as  a  general 
rule,  an  original  paper  cannot  be  cer- 
tified or  transmitted  as  a  part  of  the 
transcript  of  the  proceedings  from 
which  an  appeal  is  prosecuted  to  this 
court.  But  a  long-hand  report  of  the 
evidence  before  us  is  not,  and  does  not 
purport  to  be,  a  transcript  of  the  evi- 
dence introduced  at  the  trial.  It  is  un- 
der section  4010,  R.  S.  1881,  an  or- 
iginal manuscript  or  document  incor- 
porated in  the  bill  of  exceptions."  In- 
diana B.  &  W.  Co.  v.  Quick,  109  Ind. 
295,  9  N.  E.  788,  925. 

Common  Law  and  Statutory  Rule.— 
"There  was  an  attempt  to  carry  the 
evidence  into  the  record  by  a  bill  of 
exceptions,  but  the  course  pursued  was 
not  one  which  the  code  or  common  law 
practice  warrants.  Prior  to  the  adop- 
tion of  our  present  code,  even  written 
instruments  could  only  be  got  into  a 
bill  by  being  copied  therein  at  full 
length  before  the  signature  of  the  judge 
was  appended.  Since  the  adoption  of 
the  code,  written  instruments  may  be 
incorporated  by  proper  reference,  and 
by  indicating  the  place  where  they  are 
to  be  inserted  by  the  words  'here  in- 
sert.' "  Stratton  v.  Kennard,  74  Ind. 
302. 

United  States  Rule.  —  "If  a  paper 
which  is  to  constitute  a  part  of  a  bill 
of  exceptions  is  not  incorporated  into 
the  body  of  the  bill,  it  must  be  an- 
nexed to  it,  or  so  marked  by  letter, 
number,  or  other  means  of  identifica- 
tion mentioned  in  the  bill,  as  to  leave 
no  doubt,  when  found  in  the  record,  that 
it  is  the  one  referred  to."  Lef twitch 
v.  Lecanu,  4  Wall.  (U.  S.)  187,  18  L. 
ed.  388. 

The  stenographer's  long-hand  report 
of  the  evidence  is  neither  a  "written 
instrument"  nor  "documentary  evi- 
dence" within  the  meaning  of  §626, 
Rev.  St.,  1881,  which  authorizes  such 
instruments  and  evidence  to  be  brought 
into  a  bill  by  reference.  Patterson  v. 
Churchman,  122  Ind.  379,  22  N.  E.  662, 
23  N.  E.  1082. 

The  terms  "written  instrument"  and 
"documentary  evidence"  are  defined  in 
the  above  case. 

The  parties  cannot  by  agreement  have 


writings  or  documents  inserted  in  a 
bill  of  exceptions.  The  parties  have  no 
right  to  change  or  add  to  the  record. 
Stock  Quotation  Tel.  Co.  v.  Board  of 
Trade,  144  111.  370,  33  N.  E.  42;  Stock 
Quotation  Tel.  Co.  v.  Board  of  Trade, 
44  111.  App.  358;  Burdick  v.  Hunt,  43 
Ind.  381. 

Original  Papers. — "There  is  nothing 
in  the  cases  or  the  papers  requiring  an 
examination  by  inspection,  in  this  court, 
and  no  reason  appears  why  they  could 
not  be  copied,  or  why  copies  would  not 
answer  all  the  ends  of  the  originals. 
Original  papers  of  the  files  of  the  court 
below  should  remain  of  such  files,  for 
the  benefit  and  security  of  all  parties 
in  interest,  and  can  only  be  brought  to 
this  court  where  necessity  requires  it; 
as  where  something  is  to  be  determined 
by  inspection  of  the  original,  or  where 
the  papers  cannot  be  exhibited  by  copy 
so  as  to  prevent  the  point  of  law  in- 
tended to  be  raised,  and  then  they 
should  be  clearly  identified  by  the  bill 
of  exceptions."  Trustees  of  Schools  v. 
Welchley,  19  111.  64. 

Original  ballots  were  properly  in- 
cluded in  the  long-hand  manuscript  of 
evidence.  Zeis  v.  Passwater,  142  Ind. 
375,  41  N.  E.  796. 

Verdict  of  Jury. — "The  exceptions 
were  not  in  the  proper  form  when  al- 
lowed, as,  the  bill  having  failed  to  show 
that  the  plaintiff  obtained  a  verdict, 
the  defendant  did  not  appear  to  be  ag- 
grieved. But  upon  resort  to  a  copy  of 
the  papers  transmitted  with  the  record, 
although  not  made  a  part  of  it,  the 
omission  may  be  considered  as  infer- 
entially  supplied."  Nolan  v.  Newton 
St.  R.  Co..  206  Mass.  3S4,  92  N.  E.  505. 
Oral  Evidence. — When  it  is  attempted 
to  make  oral  evidence  a  part  of  the 
record  by  bill  of  exceptions  it  must  be 
incorporated  in  the  bill  before  it  is 
signed  by  the  judge.  A  mere  reference 
to"  the  evidence  in  a  bill  of  exceptions 
as  "filed  herewith,"  is  insufficient,  nor 
does  merely  attaching  the  stenograph- 
er's report"  of  the  evidence  to  the  bill 
before  it  is  signed,  and  referring  to  it 
therein,  make  the  evidence  a  part  of  the 
record.  State  V.  Luse,  152  Ind.  701,  53 
N.  E.  459. 

77.     Baltimore,  etc,  Co.    V.    Barnum, 
79  Ind.  261. 
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the  directions  "here  insert"  the  instrument  must  be  so  clearly  identified 
that  nothing  remains  for  the  clerk  to  do  but  to  copy  it  into  the  bill  at 
the  place  indicated.78  And  in  the  case  of  a  skeleton  bill,  even  with  the 
direction  to  (here  insert)  the  clerk  cannot  make  the  matter  directed  to 
be  inserted  in  such  place  a  part  of  the  record  by  a  reference  to  such 
matter  elsewhere  copied  into  the  transcript,  but  it  must  be  subequently 
inserted  as  intended.79 

(B.)  Maps,  Plats  and  Models.  —  Maps,  plats  and  blue  prints  or 


78.  Ala. — Alabama  G.  S.  R.  Co.  v. 
Dobbs,  101  Ala.  219,  12  So.  770;  Moore 
©.  Helms,  77  Ala.  379 1.  Pearce  v.  Cle- 
ments, 73  Ala.  256.  Ark.— Sprott  v. 
New  Orleans  Ins.  Assn.,  53  Ark.  215, 
13  S.  W.  799.  111. — Roy  v.  Galloway,  54 
111.  App.  610;  Wright  v.  Griffey,  44  111. 
App.  115.  Ind. — Boos  v.  Morgan,  146 
Ind.  Ill,  43  N.  E.  947;  Stone  V.  Brown, 
116  Ind.  78,  18  N.  E.  392;  State  v.  Peru, 
etc.,  R.  Co.,  44  Ind.  350.  la.— Wooster 
v.  Chicago,  etc.,  R.  Co.,  74  Iowa  593, 
38  N.  W.  425;  Wilson  v.  Tenant,  61 
Iowa  194,  16  N.  W.  90;  Wells  v.  Bur- 
lington, etc.,  R.  Co.,  56  Iowa  520,  9  N. 
W.  364;  Hill  v.  Holloway,  52  Iowa  678, 
3  N.  W.  722.  Ky. — Continental  Fire 
Ins.  Co.  v.  Adams,  8  Ky.  L.  Rep.  269. 
Miss. — Hollingsworth  v.  Willis,  64  Miss. 
152,  8  So.  170.  Mo. — Moore  v.  Miller, 
59  Mo.  App.  14.  N.  M—  Rosenthal  v. 
Chisum,  1  N.  M.  633.  Wis.— Sexton  V. 
Willard,  27  Wis.  465. 

"Prior  to  the  enactment  of  the  stat- 
ute which  provides  that  written  instru- 
ments may  be  brought  into  the  bill  by 
reference,  the  law  required  that  writ- 
ten instruments  should  be  copied  into 
the  bill  before  signing.  .  .  .  Under 
the  present  statute  such  instruments 
may  be  brought  in  by  reference,  but  in 
order  to  bring  them  into  the  bill,  in 
that  mode,  the  instruments  must  appear 
to  have  been  offered  in  evidence,  they 
must  be  clearly  indicated  by  the  words 
'here  insert.'  The  judge  cannot  dele- 
gate to  the  clerk,  to  the  stenographer, 
or  to  anyone  else,  the  authority,  to  put 
a  written  instrument  into  a  bill  of  ex- 
ceptions." Seymour  Woolen  Factory 
Co.  v.  Brodhecker,  130  Ind.  389,  28  N. 
E.  185,  30  N.   E.  528. 

"He  may,  however,  where  the  instru- 
ment has  been  given  in  evidence,  and 
is  clearly  identified,  cause  its  introduc- 
tion into  the  bill  by  a  strict  compli- 
ance with  the  statute.  Where  this  is 
done  no  judicial  duty  is  delegated  to 
the  clerk,  for  all  that  is  required  of 
him  is  to  register  the  decision  of  the 
VoL  IV 


judge  as  to  what  shall  go  into  the  bill 
of    exceptions.      In    this    instance    the 
recitals     of     the     bill     of     exceptions 
indicate     that     the     judge     delegated 
to    the    clerk    the    authority    to    take 
from     the     record,     in     the     auditor's 
office  an  order  and  insert  it  in  the  bill. 
This    was    an    improper    delegation    of 
duty,  inasmuch  as  it  devolved  upon  the 
clerk  the  duty  of  determining  what  part 
of  the  record  should  go  into  the  bill,  as 
well  as   the   duty  of  determining  what 
was    actually   in    evidence."      Seymour 
Woolen  Factory  Co.  v.  Brodhecker,  130 
Ind.   389,   28   N.   E.   185,  30   N.   E.   528. 
In  Crumley  v.  Hickman,  92  Ind.  388, 
the  court  said:    "The  former  code  con- 
tained the  same  provision.     Section  342, 
2  R.  S.  1876,  p.  176.     In  construing  this 
statute  it  has  been  held  that  where  a 
written  instrument  properly  and  legal- 
ly constitutes  a  part  of  the  record  with- 
out  being  made   such   by  a  bill   of   ex- 
ceptions   or    an    order    of    court,    and 
where  it  has  already  been  copied  into 
the  transcript,  the  clerk  is  not  required 
to  again  copy  such  instrument  into  the 
bill   of   exceptions,   but   may   make   the 
same  a  part  thereof  by  inserting  in  the 
designated  place  a  reference  to  the  page 
and    line    of   the    transcript   where   the 
same  can  be  found.     But  if  such  instru- 
ment   does    not    properly    constitute    a 
part    of   the   record,  without   a  bill   of 
exceptions,  or  an  order  of  court,  it  has 
also  been  held  that  it  is  the  duty  of 
the    clerk    in    such    case,    in    making    a 
transcript,  to  insert  such  instrument  at 
its   proper   place  in  the  bill   of   excep- 
tions;   otherwise  it  is   no   part   of   the 
record." 

79.  Intl. — Close  v.  Pittsburg,  etc., 
R.  Co.,  150  Ind.  560,  50  N.  E.  560;  Colee 
v.  State,  75  Ind.  511;  Kimball  V.  Loornis, 
62  Ind.  201;  Carver  V.  Carver,  44  Ind. 
265;  Kesler  v.  Myers,  41  Ind.  543;  Port 
Huron,  etc.,  So.  v.  Smith,  21  Ind.  App. 
233,  52  N.  E.  106.  la.— Croddy  V.  Chi- 
cago, etc.,  R.  Co.,  91  Iowa  598,  60 
N.  W.  214.  Miss. — Sanders  v.  State,  74 
Miss.  531,  21  So.  299. 
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drawings  of  machines  may  be  incorporated  in  the  bill,  and  if  such  maps, 
plats  or  blue  prints  are  used  in  evidence  and  referred  to  by  the  wit- 
nesses, the  record  will  not  contain  all  the  evidence  unless  they  are  so 
inserted.80 

(C.)  Depositions.  —  Depositions  are  written  instruments  within  the 
meaning  of  the  statute  and  in  order  to  constitute  a  part  of  a  bill  of 
exceptions,  they  must  either  be  copied  into  it  at  full  length  before  it  is 
signed,  or  appropriately  referred  to,  and  the  Droper  place  for  insertion 
designated  by  the  words  '"here  insert."81 

(VI.)  Bulky  Items  of  Evidence.  —  In  criminal  actions  it  is  not  proper 
to  attach  an  article  of  clothing  or  the  instrument  with  which  deceased 
was  killed,  to  the  bill.  Such  things  have  no  place  in  the  bill.  Verbal 
descriptions  of  all  items  of  evidence  of  this  character  are  sufficient,  and 
are  the  only  proper  methods  of  bringing  such  items  to  the  attention 
of  the  court.82 


80.  "Westervelt  v.  National  Paper  & 
Sup.  Co.,  154  Ind.  673,  57  N.  E.  552; 
Consolidated  Stone  Co.  v.  Summit,  152 
Ind.  297,  53  N.  E.  235;  Cincinnati  Seat- 
ig  Co.  v.  Neirv,  40  Ind.  App.  144,  81 
lsr.  E.  216;  Cleveland,  C.  C.  &  St.  L. 
R,  Co.  v.  Snow,  37  Ind.  App.  646,  74 
N.  E.  908;  Cincinnati,  etc.,  Co.  v. 
Stahle,  37  Ind.  App.  539,  76  N.  E. 
551,  77  N.  E.  363;  South  Bend  Chilled- 
Plow  Co.  v.  Geidie,  24  Ind.  App.  673, 
57  N.  E.  562. 

"A  plat,  the  examination  of  the 
plaintiff,  and  a  deposition  appear,  from 
the  longhand  report,  to  have  been  in- 
troduced, the  stenographer  inserting 
parenthetically  the  statement  that  such 
plat,  examination  and  deposition  are 
marked  'exhibits  A,  B  and  C,  hereto 
attached  and  made  a  part  hereof.'  The 
bill  of  exceptions  contains  the  state- 
ment that  'this  was  all  the  evidence 
given  in  said  cause,'  following  which  is 
(1)  the  examination  of  the  plaintiff 
marked  exhibit  B;  (2)  the  deposition 
marked  exhibit  C;  (3)  a  certificate  of 
the  reporter  that  the  foregoing  type- 
written manuscript  is  a  full  and  com- 
plete copy  of  the  shorthand  report  of 
the  evidence  given  in  the  cause;  (4) 
the  signature  and  certificate  of  the 
judge    authenticating;    (5)    exhibit     A; 

(6)  a  precipe  for  a  full  and  complete 
transcript   of  all  the  proceedings;   and, 

(7)  a  certificate  of  the  clerk,  signed 
and  sealed.  The  exhibits,  if  made  part 
of  the  record  by  the  reference,  are,  in 
effect,  incorporated  therein,  at  the  place 
where  such  reference  is  made.  The  ex- 
amination and  deposition  are  both  in- 
cluded in  the  bill  and  must  be  regarded 


as  authenticated  by  the  signature  of 
the  judge  thereto,  as  fully  as  though 
bodily  incorporated  therein,  at  a  dif- 
ferent place.  Zeirs  v.  Passwater 
(1895),  152  Ind.  375,  382;  Indiana,  etc. 
R.  Co.  v.  Quick  (1887),  109  Ind.  295. 
The  plat  marked  exhibit  A  is  not  in- 
cluded in  the  bill.  If  it  were  once  prop- 
erly made  a  part  of  the  record,  it  might 
be  made  a  part  of  the  bill  by  reference. 
When  a  paper  has  not  been  made  a  part 
of  the  record  it  cannot  be  thus  incor- 
porated. Pittsburgh,  etc.,  R.  Co.  v. 
Martin  (1901),  157  Ind.  216;  Gussman 
v.  Gussman  (1895),  140  Ind.  433.  The 
act  of  1903  (Acts  1903,  p.  338)  has  nar- 
rowed the  scope  of  the  cases  last  cited 
very  greatly,  but  they  are  applicable 
to  the  plat  named,  which  cannot  be 
held  to  be  incorporated  by  reference, 
there  being  nothing  whatever  to  au- 
thenticate it  as  the  plat  introduced." 
Cincinnati,  etc.,  R.  Co.  v.  Stahle,  37 
Ind.  App.  539,  76  N.  E.  551,  77  N. 
E.  363. 

81.  Pennsylvania  Co.  v.  Sears,  136 
Ind.  460,  34  N.  E.  15,  36  N.  E.  353; 
Clay  v.  Clark,  76  Ind.  161;  Powers  v. 
Evans,  72  Ind.  23;  Millikan  v.  State, 
70  Ind.  310. 

82.  Bridgewater  v.  State,  153  Ind. 
560,  55  N.  E.  737. 

Inanimate  Objects. — "The  only  way 
that  inanimate  articles  are  introduced 
in  evidence,  and  the  only  way  that  they 
can  properly  come  into  a  bill  of  ex- 
ceptions is  by  a  description  of  the  ar- 
ticle exhibited  to  the  jury."  Morgan- 
town  Mfg.  Co.  V.  Hicks,  43  Ind.  App. 
32,  86  N.  E.  856. 
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(VII.)  Motions  and  Affidavits.  —  Motions  and  affidavits  cannot  be  made 
a  part  of  the  record  by  reference.83 

4.  Instructions.  —  a.  Necessity  for  Bill.  —  Instructions  form  no 
part  of  the  record  proper,  unless  incorporated  therein  by  a  "bill  of 
exceptions.84 

b.  Manner  of  Incorporating  Instructions. —  (I.)  In  General.— 
Instructions  to  the  jury  may  be  brought  into  the  record  by  being  prop- 
erly incorporated  in  a  bill  of  exceptions,  or  so  marked  and  referred  to 
that  they  can  be  easily  identified.85 


83.  Ga. — Yoemans  v.  Yoemans,  77 
Ga.  124,  3  S.  E.  354.  Ind.— Shields  v. 
McMahan,  101  Ind.  591;  City  of  La- 
fayette v.  Weaver,  92  Ind.  477;  Crum- 
ley V.  Hickman,  92  Ind.  388;  Chambers 
v.  Butcher,  82  Ind.  508;  Aurora  Fire  Ins. 
Co.  v.  Johnson,  46  Ind.  315;  Kesler  V. 
Myers,  41  Ind.  543;  Ohio,  etc.,  E.  Co. 
v.  McDaneld,  5  Ind.  App.  108,  31  N. 
E.  '836.  la. — Moffit  v.  Rogers,  15  Iowa 
453;  Maya  v.  Deaver,  1  Iowa  216.  Mo. 
McNeil  v.  Home  Ins.  Co.,  30  Mo.  App. 
306;  Story  v.  Eagsdale,  30  Mo.  App. 
196. 

84.  IT.  S  —  Struthers  v.  Drexel,  122 
U.  S.  487,  7  Sup.  Ct.  1293,  30  L.  ed. 
1216.  Colo. — Banks  v.  Hoyt,  11  Colo. 
399,  18  Pac.  448.  111.— Ryan  v.  Sanford, 
133  111.  291,  24  N.  E.  428.  Ind.— Rilpy 
v.  Allen,  154  Ind.  176,  56  N.  E.  240. 
la.— Gately  v.  Kniss,  64  Iowa  537,  21 
N  W  21.  Ky. — Tinsley  v.  White,  21 
Ky  ii  Rep.  1151,  54  S.  W.  169;  Con- 
nelly v.  Shipp,  3  Litt.  257.  Mass.— Bar- 
ker v.  Lawrence  Mfg.  Co.,  176  Mass. 
203  57  N.  E.  366.  Ohio.— Pettett  v. 
Van  Fleet,  31  Ohio  St.  536.  Term.— 
Hill  v.  Bowers,  4  Heisk.  272.  Tex.— 
Davis  v.  Calhoun,  41  Tex.  554.'  Wis. 
Collins  v.  Breen,  75  Wis.  606,  44  N. 
w-   769.  ,M    T        n 

85  U.  S. — Conrad  V.  Pacific  Ins.  Co., 
6  Pet.  262,  8  L.  ed.  392.  Ala.— Hol- 
lingaworth  i>.  Chapman,  54  Ala.  7.  Ark. 
Stirman  V.  Cravens,  29  Ark.  548.  111. 
Burns  v.  People,  126  111.  282,  18  N. 
E  550.  Ind.— Michigan  City  v.  Phil- 
lips, 163  Ind.  449,  71  N.  E.  205;  Sharp 
v.  State,  161  Ind.  288,  68  N.  E.  286; 
Baut  v.  Donly,  160  Ind.  670,  67  N. 
E.  503;  Leach  V.  Mattix,  149  Ind.  146, 
48  N.  E.  791;  Burk  v.  Andis,  98  Ind. 
59;  Newby  v.  Warren,  24  Ind.  161; 
Ge'tchel  V.  Chicago  Junction  R.  Co.,  29 
Ind.  App.  410,  64  N.  E.  618  Ia._ 
Croddy  v.  Chicago,  etc.,  R.  Co.,  91  Iowa 
598  60  N.  W.  214.  Ky.— Forest  v. 
Crenshaw,  4  Ky.  L.  Rep.  596.  Me. 
Bradstreet    v.    Bradstreet,   64   Me.    204. 
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Mo. — Collins  c.  Barding,  65  Mo.  496; 
Davis  v.  Hilton,  17  Mo.  App.  319.  Wis. 
Collins  v.  Breen,  75  Wis.  606,  44  N. 
W.  769. 

It  is  best  to  put  the  instructions 
and  any  other  collateral  matters  in  bills 
of  exceptions  separate  from  the  one 
which  contains  the  evidence,  for  the 
provision  of  law  as  to  certifying  up 
the  eveidence  on  appeal  without  copy- 
ing does  not  apply  to  any  other  mat- 
ters except  the  evidence.  Ewbank's 
Manual  Pr.,  §116;  McCoy  v.  Able,  131 
Ind.   417,   30   N.   E.   528,   31   N.   E.   453. 

The  court  subsequently  held  that  an 
original  bill  of  exceptions  properly  cer- 
tified which  contained  instructions  giv- 
en and  refused,  and  exceptions  there- 
to, in  addition  to  the  longhand  man- 
uscript of  the  evidence,  was  not  a 
proper  part  of  the  record  and  could 
not  be  considered  for  any  purpose. 
Michigan  City  V.  Phillips,  163  Ind. 
449,  71  N.  E.  205;  Holt  v.  Rockhill, 
143  Ind.  530,  40  N.  E.  1090. 

In  Curless  v.  State,  172  Ind.  257,  87 
N.  E.  129,  88  N.  E.  339,  the  court  said: 
"Instructions  incorporated  in  the  or- 
iginal bill  with  the  evidence  will  be 
treated  as  surplusage  and  disregarded." 

In  Indiana,  if  brought  in  by  bill  of 
exceptions,  such  instructions  must  be 
copied  into  the  transcript;  the  original 
bill  cannot  be  used  on  appeal.  Baut 
v.  Donly,  160  Ind.  670,  67  N.  E.  503; 
Leach  v.  Mattix,  149  Ind.  146,  48  N.  E. 
791;  Kern  v.  Ravencroft,  26  Ind.  App. 
413,  58  N.  E.  854,  59  N.  E.  1068;  South 
Chicago  City  R.  Co.  v.  Zerler,  31  Ind. 
App.  488,  65  N.  E.   599. 

But  an  oral  instruction,  by  whomso- 
ever reduced  to  writing,  after  its  de- 
livery is  not  a  "written  instrument'* 
within  the  meaning  of  §626,  Rev.  St., 
1S81,  which  authorizes  written  instru- 
ment's to  be  brought  into  the  bill  of 
exceptions  by  the  use  of  the  words 
"here  insert."  Sinclair  v.  Hanna,  3 
Ind.  App.  164,  29  N.  E.  434. 
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(TI.)  Special  Statutory  Methods. —  This  mode  of  bringing  instructions 
into  the  record  is  not  the  exclusive  one,  many  of  the  states  having  pro- 
vided special  statutory  methods.88    But  if  the  statutory  method  is  used, 


Sufficiency  of  Designation  or  De- 
scription.— "At  this  point,  it  is  sug- 
gested that  the  instructions  given  to 
the  jury  are  not  properly  in  the  rec- 
ord. It  is  contended  that  the  bill  of 
exceptions  copied  into  the  transcript, 
purporting  to  set  out  the  charge  of  the 
court,  did  not,  in  the  form  in  which  it 
was  signed  by  the  judge,  identify  the 
charge  given  in  such  manner  as  author- 
ized the  clerk  to  copy  it  into  the 
transcript.  The  bill,  as  signed,  did  not 
embody  the  instructions,  but  referred 
to  them  in  the  manner  following:  'And 
be  it  further  remembered  that  after 
the  charge  of  the  court  (to)  the 
Jury,  which  charges  are  in  the  follow- 
ing words  and  figures,  to-wit:  (here 
insert),  and  to  which  charge  proper 
exceptions  were  taken  at  the  time  and 
duly  signed  by  the  court.'  Contrary 
to  the  rule  which  prevailed  prior  to 
the  enactment  of  the  code,  it  is  now 
competent  to  incorporate  a  paper  or 
document  into  a  bill  of  exceptions  with- 
out copying  it  into  the  bill.  This  may 
be  done  by  so  describing  or  designat- 
ing it  as  that  the  clerk  may  know  to 
a  certainty  the  particular  paper  or 
document  intended  to  be  inserted,  and 
by  designating  by  the  words  (here 
insert)  the  place  where  it  is  to  be 
copied  by  the  clerk  in  making  the 
transcript."  Cincinnati,  H.  &  I.  R. 
Co.  v.  Butler,  103  Tnd.  31,  2  N.  E.  138. 

Exception   to   Each   Instruction An 

exception  must  be  taken  to  each  in- 
struction and  this  must  be  shown  by 
the  bill.  U.  S. — Burton  v.  West  Jersev 
Ferry  Co.,  114  U.  S.  574,  5  Sup.  Ct. 
960,  29  L.  ed.  215;  Connecticut  Mnt. 
Life  Ins.  Co.  v.  Union  Trust  Co.,  112 
U.  S.  250,  5  Sup.  Ct.  119,  28  L.  ed.  708; 
Beavor  v.  Taylor,  93  U.  S.  46,  23  L.  ed. 
797;  Lincoln  v.  Claflin,  7  Wall.  132, 
19  L.  ed.  106;  Harvey  v.  Tyler.  2  Wall. 
328.  17  L.  ed.  871;  Rogers  'v.  The  Mar- 
shall, 1  Wall.  644,  17  L.  ed.  714.  Ala. 
Stitt  v.  State,  91  Ala.  10,  8  So.  669, 
24  Am.  St.  Rep.  853;  Nelson  v.  W.nrrcn. 

8  So.  413.     Colo McFeters  r.   Pierson, 

15  Colo.  201,  24  Pac.  1076,  22  Am.  St. 
Rep.  388.  111.— Hickam  r.  People.  137 
111.  75,  27  N.  E.  88.  Ind.— Ohio  &  M. 
R.  Co.  v.  McCartney,  121  Ind.  385,  23 
N.  E.  258,  overruling  Bartholomew  v. 
Langsdale,  35   Ind.   278.      Kan. — Young 


r.  Youngman,  45  Kan.  65,  25  Pac.  209. 
Mass. — MeCart  v.  Squire,  150  Mass. 
4S4,  23  N.  E.  323.  Mich.— Edgell  v. 
is,  86  Mich.  232,  I  X.  W.  L095. 
Minn. — Carroll  v.  Williston,  44  Minn. 
287,  46  N.  W.  352.  N.  Y.— Read  v. 
Nichols,  118  N.  Y.  224,  23  N.  E.  468, 
7  L.  R.  A.  130;  Walsh  v.  K«lly,  40  N.  Y. 
556;  Wallace  t\  Williams,  59  Hun  628, 
14  N.  V.  Supp.  ISO.  N.  C— State  v. 
McDufne,  107  N.  C.  885,  12  S.  E.  83; 
Everett  v.  Williamson,  107  N.  C.  204, 
12  S.  E.  187.  Ohio.— Behrens  v.  Beh- 
rens,  47  Ohio  St.  323,  25  N.  E.  209, 
21  Am.  St.  Rep.  820.  Wis.— Smith  v. 
Coleman,    77    Wis.   343,   46   N.    W.    CG4. 

86.  Ala.— Highland  Ave.  &  B.  R. 
Co.  v.  South.  112  Ala.  642,  20  So. 
1003.     Code  1907,  §5364.     D.  C— Code, 

§73.     Fla Richardson  v.  State,  28  Fla. 

349,  9  So.  704.  Idaho.— Code,  1901, 
§5519.  Ind. — Columbus  v.  Strassner, 
138  Ind.  301,  34  X.  E.  5,  37  N.  E.  719; 
Ohio  &  M.  R.  Co.  v.  Dunn,  138  Ind.  18, 
36  N.  E.  702,  37  N.  E.  546;  Otis  V. 
Weiss,  22  Ind.  App.  161,  53  N.  E.  428. 
la. — Davis  v.  Campbell,  93  Iowa  524, 
61  N.  W.  1053.  Code.  1897,  §37ns.  Kan. 
Oen.  St.,  1905,  §5198.  Miss.— State  v. 
Spengler,  74  Miss.  129,  21  So.  4,  20 
So.  879.  Neb.— State  v.  Bartley,  56 
Neb.  '810,  77  N.  W.  438.  Okla.— Gen. 
St.,  190S,  §3594.  Utah.— Utah  Optical 
Co.  v.  Keith,  18  Utah  464,  56  Pac.  155. 
Wyo—  Rev.    St.,    1899,    §3741-4?,. 

In  Ohio  &  M.  R.  Co.  v.  Dunn,  138 
Ind.  18,  36  N.  E.  702,  37  N.  E.  546,  it 
is  said:  "Under  the  code  and  the 
recognized  practice  of  this  state,  there 
are  three  methods  of  making  instruc- 
tions a  part  of  the  record — first,  by  an 
order  of  court;  second,  by  special  ex- 
ceptions written  upon  the  margin  or 
following  each  instruction  and  signed 
by  the  judge;  and  third,  by  a  general 
bill  of  exceptions.  In  the  first  and 
second  methods  the  instructions  receive 
identification  from  the  filing  required 
by  the  code.  .  .  .  No  one  of  the 
methods  suggested  for  bringing  the  in- 
structions into  the  record  is  exclusive 
of  the  other  methods."  See  also  In- 
dianapolis &  W.  R.  Co.  r.  Rnenn.  171 
Ind.  569,  86  N.  E.  966;  Elrod  v.  Purlee, 
165  Ind.  239,  73  N.  E.  5S9,  74  N.  E. 
1085;  Thompson  v.  Thompson,  156  Tnd. 
276,  59  N.  E.  845;  Hotmire  r.  O'Lrien, 
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there  must  be  a  substantial  compliance  with  all  of  the  statutory  pro- 
visions.87 

Rule  in  Criminal  Cases.  -In  many  of  the  states  the  special  statutory 
methods  apply  to  civil  cases  only,  and  the  instructions  in  criminal  cases 
are  made  part  of  the  record  by  bill  of  exceptions.88 

(III.)  Setting  Out  the  Charge  In  Extenso. —  The  rule  prevailing  in  most 
jurisdictions  is  that  the  whole  charge  should  not  be  inserted  in  the  bill, 
but  only  the  portions  of  the  court's  charge  that  are  deemed  objection- 
able and  to  which  exceptions  have  been  saved,  should  be  given.89  But 
the  rule  in  Indiana  is  that  if  all  the  instructions  given  to  the  jury  are 
not  in  the  record,  no  questions  will  be  considered  on  appeal  as  to  the 
giving  or  refusal  to  give  instructions  to  the  jury.90 


44  Ind.  App.  694,  90  N.  E.  33;  Ham- 
mond, etc.  E.  Co.  V.  Antonia,  41  Ind. 
App.  335,  83  N.  E.  766. 

87.  Vandalia  Coal  Co.  v.  Yemm 
(Ind.),  92  N.  E.  49;  Baker  V.  Gowland, 
37  Ind.  App.  364,  76  N.  E.  1027.  The 
record  must  affirmatively  show  that 
the  instructions  were  filed.  Ft.  Wayne 
C.  &  L.  B.  Co.  v.  Beyerle,  110  Ind.  100, 
11  N.  E.  6;  Blount  v.  Eick,  107  Ind.  238, 
5  N.  E.  898,  8  N.  E.  108;  Elliott  v.  Eus- 
eell,  92  Ind.  526;  O 'Donald  v.  Constant, 
82  Ind.  212;  Fitzmaurice  v.  Puterbaugh, 
17  Ind.  App.  318,  45  N.  E.  524. 

Exceptions  written  on  margin  must 
be  dated  and  signed  by  the  judge.  Ma- 
lott  v.  Hawkins,  159  Ind.  127,  63  N.  E. 
308;  Eaper  v.  American  Tin  Plate  Co., 
156  Ind.  323,  59  N.  E.  937;  Eoose  V. 
Eooee,  145  Ind.  162,  44  N.  E.  1;  Ayres 
r.  Blevins,  28  Ind.  App.  101,  62  N.  E. 
305. 

88.  Curless  v.  State,  172  Ind.  257, 
87  N.  E.  129,  88  N.  E.  339;  Donovan  v. 
State,  170  Ind.  123,  83  N.  E.  744;  Lane 
V.  State,  151  Ind.  511,  51  N.  E.  1056; 
Bealer  v.  State,  150  Ind.  390,  50  N.  E. 
302;  Hannan  V.  State,  149  Ind.  81,  47 
N.  E.  628;  State  v.  Hunt,  137  Ind.  537. 
37  N.  E.  409;  Guv  v.  State,  37  Tnd.  App. 
691,  77  N.  E.  855;  Leeper  v.  State,  12 
Ind.  App.  637,  40  N.  E.  1113;  Campbell 
V.  State,  3  Ind.  App.  206,  29  N.  E. 
418.  Compare  Fla. — Eichardson  v. 
State,  28  Fla.  349,  9  So.  704.  Miss. 
State  v.  Spengler,  74  Miss.  129,  20  So. 
879.  21  So.  4.  Neb. — State  v.  Bartley, 
56  Neb.  810,  77  N.  W.  438. 

In  Hinkle  v.  State  (Ind.),  91  N.  E. 
1090,  it  is  said:  "It  was  expressly  held 
bv  this  court  in  the  case  of  Donovan 
».  State,  170  Ind.  123,  83  N.  E.  744, 
'that  instructions  given  and  refused  by 
the  court,  and  exceptions  to  the  giv- 
ing and  refusing  to  give  the  same,  can 
only  be  made  a  part  of  the  record  in 
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criminal  cases  by  a  bill  of  exceptions, 
which  must  be  presented,  within  the 
time  allowed  by  law  or  order  of  court, 
for  the  signature  and  approval  of  the 
judge,  after  which  it  must  be  filed  with 
the  clerk.  And  unless  the  bill  is  signed 
by  the  judge  and  afterwards  filed  with 
the  clerk,  and  this  fact  is  affirmatively 
shown  by  the  record,  it  forms  no  part 
of  the  record  and  can  not  be  consid- 
ered.' " 

89.  U.  S Zeller  v.  Eckert,  4  How. 

289,  11  L.  ed.  979;  Conrad  v.  Pacific 
Ins.  Co.,  6  Pet.  262,  8  L.  ed.  392; 
Carver  V.  Jackson,  4  Pet.  1,  7  L.  ed. 
761.  Me.— Hamlin  ».  Treat,  87  Me. 
310,  32  Atl.  909;  Bradstreet  V.  Brad- 
street,  64  Me.  204.  N.  Y — Bulkeley  v. 
Keteltas,   4   Sandf.   450. 

90.  Timmonds  r.  Twomey,  160  Ind. 
123,  66  N.  E.  446;  Diehl  v.  State,  157 
Ind.  549,  62  N.  E.  51;  Lane  V.  State, 
151  Ind.  511,  51  N.  E.  1056;  Ford  v. 
Ford,  110  Ind.  '89,  10  N.  E.  648;  City 
of  Indianapolis  v.  Mitchell,  27  Ind. 
App.  589,  61  N.  E.  947;  Hall  v.  State, 
23  Ind.  App.  521,  55  N.  E.  798. 

Rule  Explained. — The  presumption  is 
not  overcome  by  bringing  part,  only, 
of  the  instruction  into  the  record,  since 
the  presumption  is  that  those  not  in 
the  record  cured  errors  or  defects  in 
those  that  were  given  to  the  jury.  It 
is  necessary,  in  order  to  break  the 
force  of  the  presumption,  to  bring  all 
the  instructions  into  the  record,  or  to 
show,  where  such  a  showing  is  allow- 
able, that  the  instructions  not  in  the 
record,  do  not  affect  the  point  in  con- 
troversy. New  Albany  v.  McCulloch, 
127  Ind.  500,  26  N.  E.  1074. 

Evidence. — Where  the  evidence  is 
not  in  the  record,  a  cause  will  not  be 
reversed  for  giving  an  instruction 
which  would  be  good  under  any  evi- 
dence that  could  be  given  under  issues. 
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5.  Findings  of  Fact.  —  In  Indiana  there  are  three  ways  by  which  a 
finding  of  facts  may  be  identified  and  verified  so  as  to  be  considered  by 
an  appellate  court:  by  the  signature  of  the  judge;  by  bringing  it  into 
the  record  by  a  bill  of  exceptions;  and  by  an  order  of  court  directing 
that  it  be  filed  and  made  a  part  of  the  record  in  the  cause.91 

6.  Arguments  of  Council.  —  Errors  because  of  objectionable  re- 
marks of  attorneys  are  properly  subjects  of  bills  of  exceptions.02 

V.  CONSTRUCTION  OF  BILL.  — A.  In  General.  — A  bill  of 
exceptions  is  not  to  be  considered  as  a  writing  of  the  judge,  but  as  a 
pleading  of  the  party  alleging  the  exception.    Like  any  other  pleading 


Patehell  v.   Jaqua,   6  Ind.   App.   70,  33 
N.  E.  132. 

91.  Coffmberry  v.  McClellan,  164 
Ind.  131,  73  N.  E.  97;  Winstandley  V. 
Breyfogle,  148  Ind.  618,  48  N.  E.  224; 
Ferris  v.  Udell,  139  Ind.  579,  38  N.  E. 
180;  McCray  v.  Humes,  116  Ind.  103, 
18  N.  E.  500;  Branch  v.  Faust,  115 
Ind.  464,  17  N.  E.  898:  Service  V.  Gam- 
brel,  110  Ind.  349,  11  N.  E.  240. 

Report  of  Master  Commissioner. — The 
report  of  the  evidence  and  findings  by 
a  master  commissioner  are  a  part  of 
the  record  on  appeal  without  any  bill 
of  exceptions,  bv  virtue  of  Act  1903 
p.  338,  §3.  Harrah  v.  State,  38  Ind. 
App.   495,  76  N.   E.   443,  77   N.  E.  747. 

Reserved  Questions  of  Law. — The 
Indiana  statute  (Burns'  Ann.  St.,  1908, 
§669)  provides  that  either  party  may 
reserve  any  question  of  law  decided  by 
the  court  during  the  progress  of  the 
cause,  for  the  decision  of  the  supreme 
court.  Any  question  of  law  so  re- 
served may  be  taken  to  the  supreme 
court  upon  the  bill  of  exceptions  show- 
ing the  decision.  (Haney  v.  Farns- 
worth,  149  Ind.  453,  49  N.  E.  383; 
Shugart  V.  Miles,  125  Ind.  445,  25  N. 
E.  551;  Jones  v.  Foley,  121  Ind.  180, 
22  N.  E.  987;  McCoy  v.  State,  121  Ind. 
160,  22  N.  E.  986;  Mercer  v.  Corbin, 
117  Ind.  450,  20  N.  E.  132,  10  Am. 
St.  Rep.  76,  3  L.  R.  A.  221).  A  party 
who  desires  to  reserve  questions  of  law 
under  the  statute  is  required  to  give 
notice  to  the  court  of  his  intention,  and 
this  notice  must  be  shown  in  the  rec- 
ord. (Shugart  V.  Miles,  125  Ind.  445, 
25  N.  E.  551;  Drinkout  v.  Eagle  Mach. 
Wks.,  90  Ind.  42.T).  An  exception  to 
the  ruling  is  essential.  This  statutory 
provision  is  probably  borrowed  from 
the  common  law  practice  of  presenting 
special  questions  of  law  by  bill  of  ex- 1 
eeptions,  and  at  common  law  the  bill 
must   make   the   case    (Parker  v.   Rem-  i 


inpton  Sew.  Mach.  Co.,  24  Kan.  31). 
The  office  of  the  bill  under  the  statute 
is  to  prevent  the  whole  case  (Miller 
V.  Seligman,  58  Ind.  460;  Reid  v.  Hous- 
ton, 49  Ind.  1S1).  It  must  embrace  all 
that  is  necessary  to  enable  the  appel- 
late tribunal  to  "apprehend  the  par- 
ticular questions  involved."  The  req- 
uisite facts  should  be  briefly  stated. 
While  the  statute  in  terms  requires  a 
statement  of  the  facts  and  not  the 
evidence,  there  are  cases  where  part 
of  the  evidence  has  been  exhibited  in- 
stead of  the  facts  (Indiana  B.  &  W. 
R.  Co.  v.  Adams,  112  Ind.  302,  14  N. 
E.  80;  Downs  v.  Opp,  82  Ind.  166). 
A  motion  for  a  new  trial  is  necessary 
(Shugart  v.  Miles,  125  Ind.  445,  25 
N.  E.  551;  Conner  V.  Town  of  Marion, 
112  Ind.  517,  14  N.  E.  488).  And  the 
general  rule  that  an  appeal  will  not 
lie  from  intermediate  rulings  applies 
to  cases  where  questions  of  law  are 
reserved  (Tavlor  v.  Board  of  Comrs., 
120  Ind.  121/22  N.  E.  108). 

See  also  generally:  TJ.  S. — Klein- 
schmidt  V.  McAndrews,  117  U.  S.  282, 
6  Sup.  Ct.  761,  29  L.  ed.  90.=!;  Turner 
v.  Yates,  16  How.  14,  14  L.  ed.  824; 
Phelps  v.  Mayer,  15  How.  160,  14  L. 
ed.  643.  Kan. — Parker  v.  Remington 
Sew.  Mach.  Co.,  24  Kan.  31;  Missouri 
&  K.  Transp.  Co.  v.  Palmer,  19  Kan. 
471;  Lownsbury  v.  Rakestraw,  14  Kan. 
151;  Hogden  v.  Commrs.,  etc.,  10  Kan. 
637.  W.  Va. — Danks  v.  Rodeheaver,  26 
W.  Va.  274. 

92.  Reed  v.  State,  141  Ind.  116,  40 
N.  E.  525;  Houk  v.  Branson.  17  Ind. 
App.  119,  45  N.  E.  78;  Fruehey  v. 
Eagleson,  15  Ind.  App.  88,  43  N.  E. 
146;  State  v.  Tavlor,  5  Ind.  App.  29, 
31  N.  E.  543;  Ohio  &  M.  R.  Co.  V. 
Wrape,  4  Ind.  App.  100,  30  N.  E.  428; 
City  of  Evansville  v.  Thacker,  2  Ind. 
App.  370,  28  N.  E.  559;  St.  Martin 
v.  Desnoyer,  1  Minn.  156,  61  Am.  Dec 
494. 
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it  is  to  be  construed  most  strongly  against  the  party  preparing  it,  and 
he  must  be  responsible  for  all  uncertainty  and  omission.93  The  courts 
will  give  it  a  reasonably  liberal  construction,  but  they  will  not  supply 
omissions  nor  remedy  material  defects.94  And  if  any  fact  necessary  to 
point  out  the  error  is  omitted,  presumption  will  be  applied  that  ruling 
of  trial  court  was  correct.96 

B.  Bills  Construed  Together.  —  Where  two  bills,  taken  together 
contain  sufficient  facts  to  present  a  question,  the  court  will  consider  the 
same,  though  neither  bill  standing  alone  is  sufficient.99 

Contradictory  Bills.  —  And  where  there  are  several  bills  of  exceptions 
in  the  record,  they  must  be  construed  together,  and  the  negative  state- 
ments in  one  bill  are  overcome  by  the  affirmative  statements  in  another 
bill.97 


93.     U.     S Dunlop    v.    Munroe,    7 

Cranch  242,  3  L.  ed.  329.  Compare 
Ward  v.  Cochran,  150  U.  S.  597,  14 
Sup.  Ct.  230.  37  L.  ed.  1195.  Ala.— 
Massey  v.  Smith,  73  Ala.  173;  Shel- 
ton's  Admr.  v.  St.  Clair,  64  Ala.  565; 
Furlow's  Admr.  v.  Merrell,  23  Ala. 
705;  Harris  V.  Rowland,  23  Ala.  644; 
Perminter  V.  Kelly,  18  Ala.  716,  54  Am. 
Dec.  177;  Donnell  v.  Jones,  17  Ala. 
689,  52  Am.  Dec.  194;  Patton  v.  Hay- 
ter,    15    Ala.    18;    Mallory    v.    Stodder, 

6   Ala.   801.     Colo Webber  v.   Einiuer- 

son,  3  Colo.  248;  Martin  v.  Force,  3 
Colo.  199.  Conn. —  Vernon  v.  East 
Hartford,  3  Conn.  475.  Ga. — Cowart  v. 
Page,  59  Ga.  235.  111. —  Johnson  v. 
Johnson,  187  111.  86,  58  N.  E.  237;  Fred 
Miller  Brew.  Co.  v.  Beckington,  54  111. 
App.  191;  Monroe  V.  Snow,  33  111.  App. 
230;  Chicago  St.  R.  Co.  V.  Duffin.  24  111. 
App.  28;  First  Nat.  Bank  v.  Haskell, 
23  111.  App.  616.  Ind.  —  Creager  v. 
Lang-ford,  87  Ind.  177.  Ky.— Beavan 
V.  Phillips,  83  Ky.  88;  Jennings  V. 
Davis,  5  Dana  127.  Mass. — Chapin  v. 
Kinesbnry,  138  Mass.  194.  Mo.— 
Druidinga  V.  Lvon,  7  Mo.  App.  199. 
N.  Y  —  Price  v.  Howell,  3  N.  Y.  322.  Vt. 
Cram  v.  Cram,  33  Vt.  15;  Westford  v. 
Essex,  31  Vt.  459.  W.  Va.— Marion 
Mach.   Wks.   V.   Craig,    18   W.   Va.    559. 

Wyo Fishback     v.     Bramel,     6     Wyo. 

293,  44  Pac.  840. 

"Where  a  bill  admits  of  two  con- 
structions, that  construction  will  be 
adopted  which  tends  to  sustain  the 
judgment."  Thompson  v.  Drake,  32 
Ala.  99;  McRevnolds  v.  Jones,  30  Ala. 
101. 

Where  a  bill  sets  out  several  dis- 
tinct rulings  of  the  court  contra  to 
plaintiff  in  error,  "and  concludes  with 
the    words,    'to    which    defendant    ex- 


cepted,' the  exception  will  be  construed 
to  apply  only  to  the  ruling  of  the 
court  immediately  preceding  it." 
Sammis  v.  Johnson,  22  Ala.  690. 

94.  In  Keely  v.  Indianapolis  (Ind. 
App),  92  N.  E.  177,  the  court  said: 
"The  provisions  of  this  statute  are 
clearly  for  the  purpose  of  facilitating 
and  simplifying  appeals  and  eliminat- 
ing superfluous  matter  from  the  record 
when  only  a  single  question  is  sought 
to  be  presented,  and  should  have  a  lib- 
eral  interpretation." 

95.  111. — McCarty  v.  Chicago  B.  & 
Q.  R.  Co.,  34  111.  App.  273.  Ind — 
Vanderkarr  v.  State,  51  Ind.  91.  Mass. 
Gunnison  V.  Langley,  3  Allen  337.  Mo. 
Frazer  v.  Yeatman,  10  Mo.  501.  Wis. 
Cunningham  v.  Gallagher,  61  Wis.  170, 
20  N.  W.  925. 

No  deficiency  in  the  record  can  be 
supplied  by  the  agreement  of  the  par- 
ties. Davis  V.  Union  Trust  Co.,  150 
Ind.  46,  49  N.  E.  817;  Burdick  v.  Hunt, 
43   Ind.   381. 

96.  Ind. — Kuhns  V.  Gates,  92  Ind. 
66;  Lewis  v.  Buskirk,  14  Ind.  App.  439, 
42  N.  E.  1118.  Md. — Cooper  v.  Holmes, 
71  Md.  20,  17  Atl.  711.  Contra,  Bell  v. 
State,  57  Md.  108;  Armstrong  V. 
Thurston,  11  Md.  148.  Vt.— Johnsbury 
v.  Waterfori,  15  Vt.  692. 

97.  Bowlus  v.  State,  130  Ind.  227, 
28  N.  E.  1115. 

"It  is  objected  by  the  state  that 
the  question  is  not  properly  presented, 
for  the  reason  that  there  are  two  bills 
of  exceptions, — one  purporting  to  con- 
tain all  of  the  evidence  and  the  other 
partial;  and  that  in  that  purporting 
to  contain  all  of  the  evidence  the  ob- 
jections to  this  testimony,  made  in  the 
circuit  court,  were  not  sufficient  to 
present    any    question.      This    is    true. 
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VI.  FORM  AND  REQUISITES  OF  BILL.  — A.  In  General. 
The  form  of  the  bill  of  exceptions  is  of  bu1  little  importance,  provided 
the  substance  of  the  bill  is  such  as  to  Cully  and  fairly  present  the  ques- 
tions.08 

The  statements  and  recitals  in  the  bill  must  be  lull  enough  to  show  the 
nature  ami  influence  of  the  ruling  upon  which  error  is  alleged,  and  to 
point  out  a  prejudicial  error.    Such  statements  or  recitals  need  not  be 


but  the  objections  and  exceptions  are 
sufficiently  shown  by  the  other  bill, 
n  11 » I  we  are  obliged  to  consider  both 
Mier.  Both  arc  filed  within  the 
time  limited  by  the  court,  and  both 
bear  the  approval  and  attestation  of 
the  presiding  judge.  The  negative  evi- 
dence afforded  by  one  bill  of  excep- 
tions that  a  given  objection  was  not 
made  and  a  given  exception  was  not 
taken  because  not  shown  by  that  bill, 
is  overcome  by  the  affirmative  evidence 
of  the  other  that  the  objection  was 
duly  made  and  excepted  to  at  that 
time."  Pitzer  r.  Indianapolis,  etc 
R.  Co.,  80  Ind.  569.  Contra.— "If  the 
bill  is  contradictory  or  ambiguous,  it 
may  be  disregarded."  Bell  V.  Bow- 
land,   9    Iowa    281. 

Where  the  appellant  and  appellee 
each  file  bills  of  exceptions,  which  are 
settled  at  the  same  time,  such  bills 
are  treated  as  of  equal  verity  by  the 
courts,  and  if  they  conflict,  the  court 
may  refuse  to  consider  the  particular 
point  on  which  there  is  a  conflict.  Mil- 
ler v.  Clark,  56  Mich.  337,  23  N.  W. 
35. 

United  States  Rule. — Each  rule  must 
be  considered  as  presenting  a  distinct 
and  substantial  case,  and  the  court  can 
consider  only  the  evidence  properly  in- 
cluded therein.  Jones  i:  Buckell,  10-1 
U.  S.  554,  26  L.  ed.  841,  and  cases 
cited.- 

98.  Elliott's  App.  Proc,  §806; 
Burns'  Ann.  St.  (Ind.),  §§658,  2165; 
Everman  r.  Hvman,  26  Ind.  App.  165, 
28  N.  E.  1022,  84  Am.  St.  Rep.  284; 
Pitman  r.  Marquardt,  20  Ind.  App.  431, 
50  N.  E.  894;  Lewis  v.  Buskirk,  14  Ind. 
App.  439,  42  N.  E.  1118;  Crisell  r.  Noel, 
9  Ind.  App.  251,  36  N.  E.  452;  Davee 
v.  State,  7  Ind.  App.  71,  34  N.  E. 
308;  Wilson  v.  Giddings,  2S  Ohio  St. 
554;  Acheson  v.  Sutliff,  18  Ohio  122. 

In  the  case  of  Kleinschmidt  r.  Mc- 
Andrews,  117  U.  S.  282,  6  Sup.  Ct. 
761,  29  L.  ed.  905,  it  was  said:  "And 
whatever  brings  upon  the  record,  prop- 


erly verified  by  the  attestations  of  the 
judge,   matters    of    fact    occurring    at 

the  trial,  on  which  the  point  of  law 
arises,  which  enters  into  the  ruling  and 
decision  of  the  court  excepted  to,  an- 
swers sufficiently    the    proper    descrip« 

tion  of  a  proper  bill  of  exceptions." 
See  Dillman  v.  Chicago,  1.  tic  L.  R.  Co. 
(Ind.   App.),   88  N.  E.   873. 

"In  I  nited  States  Courts  the  proper 
form  for  bill  of  exceptions  is  that  in 
use  under  St.  West.,  2."  United  -States 
V.  Jarvis,  26  Eed.  Cas.  No.  15,469. 

' '  A  bill  of  exceptions,  to  merit  the 
attention  of  the  court,  should  be  capa- 
ble of  discovery  in  the  record,  without 
requiring  a  search  of  the  four  corners 
of  the  transcript,  and  the  gathering 
together  of  such  fragments  as  might 
appear  suitable  to  such  bill,  and  with- 
out tearing  asunder  the  motions  for 
a  new  trial  or  other  connected  single 
documents  or  entries."  Tron  v.  Yohn, 
145  Ind.  272,  43  N.  E.  437. 

Transcript  of  proceedings  and  evi- 
dence is  not  a  proper  bill  of  exceptions. 
U.  S. — Young  v.  Martin,  8  Wall.  354, 
19  L.  ed.  418;  City  of  Key  West  v. 
Baer,  66  Fed.  440.  Ala. — Weems  v. 
Weems,  69  Ala.  104.  Cal. — January  v. 
Superior  Court,  73  Cal.  537,  15  Pac. 
108;  Yalleau  v.  Superior  Court,  62  Cal. 
290;  Haraszthy  p.  Horton,  46  Cal.  545. 
111. — Arcade  Co.  V.  Allen,  51  111.  App. 
305.  Ind. — Stevens  V.  Stevens,  127  Ind. 
560,  26  N.  E.  1078;  Manly  v.  Hubbard, 
9  Ind.  230;  Jarvis  V.  Strong,  8  Ind. 
284.  Mich.  — Rice  v.  Rice,  50  Mich. 
448,  15  N.  W.  545;  Snyder  v.  Willey, 
33  Mich.  483;  People  v.  Wayne  Cir- 
cuit, 32  Mich.  259.  N.  Y.— Ferguson 
17.  Ferguson,  7  How.  Pr.  217.  Ohio. 
Cook  Carriage  Co.  v.  Johnson,  23  Wkly. 
L.  Bui.  374.  Ore.— Tucker  v.  Salem 
Flouring  Mills  Co.,  15  Ore.  5S1,  16  Pac. 
426.  Pa.— Connell  V.  O'Neil,  154  Pa. 
582,  26  Atl.  607. 

Contra,  Barber  v.  Scott,  92  Iowa  52, 
60  N.  W.  497;  Fleming  v.  Stearns,  79 
Iowa  256,  44  N.  W.  376;  Snell  v.  Kim- 
mell,  8  Iowa  281. 
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direct,  but  must  be  so  worded  as  to  justify  au  inference  that  the  ruling 
was  injurious." 

B.     Caption  and  Conclusion.  —  It  is  held  that  the  bill  of  exceptions 


The  following  form  of  bill  is  sug- 
gested: 

State  of  Indiana,  Lawrence  County,  ss. 
In  the   Lawrence   Circuit   Court, 
May  Term,  1911. 
John  Jones,  Plaintiff, 

vs. 
William  Smith,  Defendant. 

Be  it  remembered,  that  among  the 
proceedings  had  in  the  Lawrence  Cir- 
cuit Court,  of  Lawrence  County,  in  the 
State  if  Indiana,  at  the  May  Term, 
1911,    in    said    cause,    before    the    Hon. 

,  judge,  are  the  following: 

Here  recite  matter  on  which  rul- 
ing based,  together  with  ruling, 
objection  and  exception  thereto, 
and  grounds  necessary  to  disclose 
error.  Follow  by  signature  of 
party  or   counsel. 

And  said  plaintiff  now  here  tenders 
this    his   bill    of    exceptions,   numbered 

one,  on  this  day  of  ,  and 

asks  that  the  same  may  be  signed, 
sealed,  and  made  a  part  of  the  record, 
and  the  court  finding  the  same  cor- 
rect, does  now  sign  and  seal  the  same, 
and   order  that  it  be  made  a  part   of 

the  record  in  said  cause,  this  the 

day  of . 

Signed:  

Judge  of  the  Lawrence  Circuit  Court. 
For  other  forms,  see:  U.  S. — Her- 
bert v.  Butler,  97  U.  S.  319,  24  L.  ed. 
958.  Ala. — Thomason  v.  Odum,  31  Ala. 
108,  68  Am.  Dec.  159.  Cal.— Brown  v. 
Kentfield,  50  Cal.  129.  Ga.— Watson 
v.  McCarty,  72  Ga.  216.  Ind.— Rector 
v.  Druley,  172  Ind.  332,  88  N.  E.  602; 
Gates  v.  Haws,  150  Ind.  370,  50  N.  E. 
299;  Board  of  Comrs.  V.  Mutchler,  137 
Ind.  140,  149,  36  N.  E.  534;  Wagoner 
17.  Wilson,  108  Ind.  210,  8  N.  E.  925; 
Dillman  v.  Chicago,  I.  &  L.  E.  Co.  (Ind. 
App.),  88  N.  E.  873;  Huston  v.  Cos- 
by, 14  Ind.  App.  602,  41  N.  E.  953. 

Forms  of  praecipe  are  discussed  in: 
Guynn  v.  Newman  (Ind.),  90  N.  E. 
759;  State  V.  Thomson,  167  Ind.  96, 
78  N.  E.  328;  New  American  Oil  &  Min. 
Co.  V.  Troyer,  166  Ind.  402,  76  N.  E. 
253,  77  N.  E.  739;  Workman  v.  State, 
165  Ind.  42,  73  N.  E.  917;  Baltimore  & 
O.  E.  Co.  v.  Eay,  36  Ind.  App.  430, 
73  N.  E.  942. 

Quaere.  —  What  would  be  effect  if 
clerk's  certificate  covered  omitted  part 
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of  praecipe1?    Eoberts  v.  Smith,  43  Ind. 
App.  613,  87  N.  E.  37. 

Forms  of  judges'  certificates  are  dis- 
cussed in  Indianapolis  W.  E.  Co.  V. 
Hill,  172  Ind.  402,  86  N.  E.  414;  Howe 
v.  White,  162  Ind.  74,  69  N.  E.  684; 
Tipton  Light,  etc.  Co.  v.  Newcomer, 
156  Ind.  348,  58  N.  E.  842;  Lane  v. 
Bowes,  32  Ind.  App.  330,  67  N.  E. 
1002;  Harvey  v.  State,  5  Ind.  App. 
422,  31  N.  E.  835. 

99.  Ala. — Lewis  v.  Paull,  42  Ala. 
136.  Ga.— Taylor  v.  Flint,  35  Ga.  124; 
Carey  v.  Eice,  2  Ga.  406.  Ind. — Jones 
v.  Doe,  1  Ind.  109.  Kan. — Knox  v. 
Noble,  25  Kan.  449.  Ky.— Tipper  v. 
Com.,  1  Mete.  6.  Mass. — Pennock  v. 
McCormick,   120   Mass.   275. 

In  Hooper  v.  State,  29  Tex.  App. 
614,  16  S.  W.  655,  the  court  said: 
"Bills  of  exceptions  must  be  so  full 
and  certain  in  their  statements  that  in 
and  of  themselves  they  will  disclose 
all  that  is  necessary  to  manifest  the 
supposed  error."  See  also  Heming  v. 
State,  24  Tex.  App.  315,  6  S.  W.  137; 
Davis  V.  State,  14  Tex.  App.  645;  Eld- 
ridge  v.  State,  12  Tex.  App.  208;  Walk- 
er v.  State,  9  Tex.  App.  200. 

Whatever  is  set  out  in  one  bill  may 
be  referred  to  in  another  in  the  same 
suit  without  setting  it  out  at  length. 
Ga.—Mc Arthur  v.  De  Vaugh,  67  Ga. 
645.  HI. — Schwarze  v.  Spiegel,  41  111. 
App.  351.  Ind.— Kuhus  v.  Gates,  92 
Ind.  66;  Lewis  v.  Buskirk,  14  Ind.  App. 
439,  42  N.  E.  1118.  Md.— Schaeffer  v. 
Farmers'  Mut.  Fire  Ins.  Co.,  80  Md. 
563,  31  Atl.  317,  45  Am.  St.  Sep.  361. 

Bills  must  be  considered  distinct, 
unless  they  contain  sufficient  words  ©f 
connection.  Md. — Armstrong  r.  Thrus- 
ton,  11  Md.  148.  Miss.— Stark  v.  Gil- 
dart,  5  How.  606.  Vt  —  St.  Johnsbury 
V.  Waterford,  15  Vt.  692.  Va.— Per- 
kins v.  Hawkins,  9  Gratt.  649;  Spencer 
V.  Pilcher,  8  Leigh  565.  W.  Va.— Cor- 
der  v.  Talbott,  14  W.  Va.  277. 

In  Cecconi  v.  Eodden,  147  Mass.  164, 
16  N.  E.  749,  the  court  said:  "Excep- 
tions to  a  question  to  a  witness  cannot 
be  considered,  which  do  not  show  how 
the  question  was  answered,  and  that 
the  question  was  in  some  way  unfavor- 
able to  the  party  excepting." 

Error  of  Law. — No  error  of  law  need 
be  specified  in  the  bill  of  exceptions. 
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must  have  a  formal  beginning  and  conclusion,  so  as  to  disclose  that  it 
is  a  bill  of  exceptions,  and  to  identify  it  as  a  part  of  the  record.1 

C.  Signature  op  Party  or  Council.  —  Like    other    pleadings,    it 
should  be  signed  by  the  party  or  his  counsel.2 

D.  Sealing.  —  Common  Law  Rule.  —  Some  jurisdictions  follow  the 


Cal  —  Barfiold  v.  South  Side  Trr.  Co., 
Ill  Cal.  118,  43  Pac.  406;  Miller  V. 
Wade,  87  Cal.  410,  25  Pac.  487;  Shad- 
burne  V.  Daly,  76  Cal.  355,  18  Pac.  403; 
Reay  v.  Butler,  69  Cal.  572,  11  Pac. 
463.  Ga. — Contra,  Dismukes  v.  Bain- 
bridge  State  Bank,  99  Ga.  179,  25  S. 
E.  181.  Va  —  Ilolloran  v.  Meisel,  91 
Va.  143,  21  S.  E.  658. 

1.  "This  document  is  entirely  de- 
void of  any  formal  beginning  to  show 
that  it  was  intended  as  a  bill  of  ex- 
ceptions to  serve  the  purpose  of  mak- 
ing the  evidence  given  in  the  case  as 
part  of  the  record.  It  is  nothing  more 
nor  less  than  what  the  entry  recites, 
'the  longhand  manuscript  of  the  evi- 
dence.' "  Knickerbocker  Ice  Co.  v. 
Lewis,  160  Ind.  494,  67  N.  E.  188;  Ev- 
erman  v.  Hvman,  26  Ind.  App.  165, 
28  N.  E.  1022,  84  Am.  St.  Rep.  284. 

In  Huston  V.  Cosby,  14  Ind.  App. 
602,  41  N.  E.  953,  'the  court  said: 
"While  it  is  true  that  the  form  of 
a  bill  of  exceptions  is  of  comparatively 
little  importance,  if  it  is  sufficiently 
formal  to  show  what  it  is,  and  pre- 
sents to  the  court  the  question  sought 
to  be  raised,  it  is  sufficient,  yet  we 
cannot  accept  and  treat  as  a  bill  of 
exceptions  every  paper  which  a  clerk 
may  see  fit  to  copy  into  a  record,  un- 
less there  is  something  to  show  that 
the  paper  filed  is  a  bill  of  exceptions. 
There  must  be  something  identifying 
it  as  a  bill  of  exceptions,  and  as  a  pa- 
per filed  and  belonging  to  the  records 
in  that  case.  What  the  form  of  the 
caption  or  introductory  part  of  the  bill 
should  be  is  immaterial,  if  it  sufficiently 
shows  that  it  is  a  bill  of  exceptions 
containing  the  evidence  introduced  in 
the  trial  of  the  cause.  But  that  it  is 
necessary  to  have  a  caption  of  some 
kind  seems  to  be  settled."  Chicago 
St.  L.  &  P.  R.  Co.  v.  Wolcott,  141 
Ind.  267,  39  N.  E.  451,  50  Am.  St. 
Rep.    320. 

"There  is  in  the  transcript  what 
purports  to  be  the  lo-jg-hand  manu- 
script of  the  evidence,  but  it  is  not 
embodied  in  a  proper  bill  of  exceptions. 


At  the  conclusion  of  the  long-hand 
manuscript  is  what  purports  to  be  a 
conclusion  of  a  bill  of  exceptions,  and 
the  same  is  signed  by  the  trial  judge. 
But  there  is  no  pretense  of  a  com- 
mencement to  the  bill  of  exceptions.  A 
bill  of  exceptions  must  have  a  formal 
commencement  as  well  as  a  conclu- 
sion." Jenkins  v.  Wilson,  140  Ind. 
544,  40  N.  E.  39. 

In  Everman  v.  Hyman,  26  Ind.  App. 
165,  28  N.  E.  1022,  the  court  said:  "A 
bill  of  exceptions  is  not  required  to 
be  in  any  particular  form,  and  if  it 
clearly  appears  where  a  bill  of  ex- 
ceptions begins,  where  it  ends,  and 
what  it  contains,  the  omission  of  the 
usual  formal  beginning  and  conclusion 
will  not  prevent  the  court  from  treat- 
ing it  as  a  part  of  the  record." 

A  bill  duly  signed  by  the  judge  is 
sufficient  although  it  has  no  formal 
caption.  Cal. — People  v.  Crane,  60  Cal. 
279.  Idaho United  States  v.  Alex- 
ander, 2  Idaho  354,  17  Pac.  746.  Ind. 
Dennis  v.  State,  103  Ind.  142,  2  N. 
E.  349.  Compare  Jenkins  V.  Wilson, 
140  Ind.  544,  40  N.  E.  39;  Huston  v. 
Cosbv,  14  Ind.  App.  602,  41  N.  E.  953. 
N.  Y  —  Zabriskie  v.  Smith,  11  N.  Y. 
482.  Ohio.  —  Wilson  V.  Giddings,  28 
Ohio  St.  554. 

A  paper,  having  all  the  requisites  of 
a  bill  of  exceptions,  will  be  treated  as 
such,  though  entitled  a  statement.  U. 
S  —  Herbert  O.  Butler.  97  U.  S.  319, 
24  L.  ed.  958.  Cal. — People  v.  Crane, 
60  Cal.  279.  Idaho. — Schultz  v.  Keeler, 
2  Idaho  305,  13  Pac.  481. 

2.  Welborn  V.  Atlanta  Ctonsol.  R. 
Co.,  92  Ga.  577,  17  S.  E.  672;  Brand  v. 
Garrett,  62  Ga.  165;  Anderson  v. 
Baker,  58  Ga.  604;  Cross  V.  Cohen,  3 
Gill  (Md.)  257.  Compare  Smith  V. 
Frye,  14  Me.  457. 

Where  the  statute  requires  the  bill  to 
be  signed  by  counsel,  it  cannot,  where 
unsigned,  be  amended  in  the  appellate 
court  by  the  attachment  of  counsel's 
signature.  McAlister  v.  Eastman,  92 
Ga.  448,  17  S.  E.  675. 


Vol.  IV 


324 


BILLS   OF  EXCEPTIONS 


common  law  rule  and  require  that  the  bill  of  exceptions  be  sealed  by 
the  trial  judge.3 

Present  Rule. —  The  present  tendency  of  the  courts  is  to  get  away 
from  the  common  law  idea  and  hold  that  no  seal  is  essential.4 

E.  Joinder  op  Parties.  —  All  the  parties  to  a  suit,  whether  they 
are  suing  or  being  sued  individually  or  in  their  representative  capac- 
ities, must  be  joined  in  the  bill  of  exceptions.6 

F.  Certificate  of  Clerk  and  Reporter.  —  Clerk's  Certificate. 
The  clerk's  certificate  of  authentication  should  not  be  found  in  the  bill 
of  exceptions,  but  should  itself  authenticate  such  bill  as  well  as  all  the 
pleadings  and  record  entries  of  the  case.6 

Reporter's  Certificate. — A  bill  of  exceptions  signed  by  the  judge  and 
filed  with  the  clerk  within  the  time  granted  is  a  part  of  the  record 
without  a  certificate  of  the  official  reporter.7 

G.  Interlineations.  —  Interlineations  in  the  bill  of  exceptions, 
when  unexplained,  will  be  presumed  to  have  been  made  before  signing 
and  settlement.8  A  few  courts  hold  that  the  interlineations  should 
be  specially  certified  by  the  trial  judge.0 

H.  Bill  Imports  Verity.  —  1.  In  General.  —  A  bill  of  exceptions 
properly  settled  and  signed  by  the  trial  judge  imports  absolute  verity, 
and  cannot  be  assailed  in  the  appellate  court.10    But  a  bill  of  exceptions 


3.  Ala.  —  Kenan  v.  Starke,  6  Ala. 
773.  Colo. — Lindsley  v.  Lewis,  112 
Pac.  538;  Gates  v.  People,  11  Colo.  292, 
17  Pac.  785;  Chicago  Lumb.  Co.  v. 
Dillon,  13  Colo.  App.  196,  56  Pac.  989. 
111. — Higgins  v.  Hide  &  Leather  Nat. 
Bank,  88  111.  App.  33.  Miss.— Forniquet 
v.  Tegarden,  24  Miss.  96. 

4.  U.  S. — Origet  v.  United  States, 
125  U.  S.  240,  8  Sup.  Ct.  846,  31  L.  ed. 
743.      Ky. — Washington    V.    McGee,    3 

Dana  445.     Mo Snell  V.  Harrison,  104 

Mo.  158,  16  S.  W.  152. 

Indiana  Rule ' '  A  bill  of  exceptions 

is  properly  in  the  record  when  duly 
certified  to  by  the  clerk,  approved  and 
signed  by  the  judge,  and  sealed  by  the 
seal  of  the  court  having  been  presented 
within  the  time  allotted,  by  the  court, 
the  file-mark  having  been  properly  in- 
dorsed thereon,"  etc.  Davee  v.  State, 
7  Ind.  App.  71,  34  N.  E.  308. 

5.  Harrington  v.  Koberts,  7  Ga.  510; 
Mayberry  V.  Morse,  39  Me.  105. 

6.  White  v.  State,  153  Ind.  689,  54 
N.  E.  763;  Winstaniley  t;.  Breyfogle, 
148  Ind.  618,  48  N.  E.  224;  Gaar,  Scott 
&  Co.  v.  Wilson,  21  Ind.  App.  91,  51 
N.  E.  502;  Koontz  v.  Hammond,  21 
Ind.  App.  76,  51  N.  E.  506;  National 
Exch.  Bank  v.  Berry,  21  Ind.  App.  61, 
52  N.  E.  104. 

Form  Suggested. — Workman  v.  State, 
165   Ind.   42,   73   N.  E.  917;   Indianapo- 
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lis  St.  R.  Co.  v.  Lawn,  30  Ind.  App. 
515,  66  N.  E.  508. 

If  appellants  praecipe  called  for  a 
"complete  transcript  of  the  record," 
and  for  the  "original  bill  of  exceptions 
containing  the  evidence,  instead  of  a 
copy  thereof,"  a  certificate  "that  the 
above  and  foregoing  transcript  con- 
tains full,  true,  and  correct  copies,  or 
the  originals  of  all  papers  and  entries 
in  said  cause  required  by  the  above 
and  foregoing  praecipe,"  is  in  proper 
form.  United  States  Cement  Co.  v. 
Koch,  42  Ind.  App.  251,  85  N.  E.  490. 
Compare  McFadden  v.  Owens,  150  Ind. 
213,   49    N.    E.    1058. 

7.  Crowe  v.  Beem,  36  Ind.  App.  207, 
75  N.  E.  302;  Gaar,  Scott  &  Co.  v. 
Wilson,  21  Ind.  App.  91,  51  N.  E.  502; 
Burns'  Ann.   St.   (Ind.),   1908.   §657. 

8.  Clark  v.  Gell,  17  Neb.  284,  22  N. 
W.  562. 

9.  Preetorius  v.  Barnes,  75  Ga.  313; 
Cottle  V.  Harrold,  72  Ga.  830;  Masland 
v.  Kemp,  70  Ga.  786. 

10.  U.   S Jones  V.  Buckell,  104  U. 

S.  554,  26  L.  ed.  841;  Southwest,  etc., 
Co.  v.  Frari,  58  Fed.  171,  7  C.  C.  A. 
149.  Ala. — Hollingsworth  v.  Chapman, 
50  Ala.  23.  Colo.— Eldred  v.  Malloy, 
2  Colo.  20.  Ind^— Plnir  v.  Curry,  150 
Ind.  99,  46  N.  E.  672  49  N.  E.  908; 
Fisher  v.'  Fisher,  131  Ind.  462,  2*9  N. 
E.    31}    Thomas    Loan    &    Trust    Co.    v. 
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imports  absolute  verity  only  for  the  purpose  of  an  appeal  of  the  cause 
and  is  made  for  no  other  purposes.  It  cannot  be  used  to  impeach  or 
contradict  witnesses  at  a  subsequent  trial.11 

2.     Conflict  Between  Record  and  Bill.  —  Statements  made  in  a  bill 
of  exceptions,  when  properly  a  part  of  the  bill,  control  improper  record 


Beville,  100  Ind.  309;  Walls  V.  Antler-  In  Gray  v.  Taylor,  2  Ind.  App.  155, 
eon,  etc.,  R.  Co.,  60  Ind.  56;  Beavers  23  N.  E.  220,  it  is  said:  "It  is  the 
v.  State,  58  Ind.  530;  Gray  v.  Taylor,  certificate  or  signature  of  the  judge 
2  Ind.  App.  155,  2S  N.  E.  220.  Kan.  that  gives  verity  to  the  matters  con- 
Fuller  v.  Champaign,  etc.,  Co.,  39  Kan.  tained  in  a  bill  of  exceptions,  and  it  is 
492,  IS  Pac.  504.  Mich. — Miller  V.  upon  bim,  and  him  alone,  that  this 
Clark,  56  Mich.  337,  23  N.  W.  35.  Mo.  I  court  must  rely  for  the  assurance  that 
State  v.  Greenwade,  72   Mo.  298.     Wis.  |  the   bill   of  exceptions  contains   all    the 


Murphy  v.  Martin,  58   Wis.  276,  16  N. 
W.  603. 

In  Longworth  v.  Higham,  89  Ind. 
352,  the  court  states  the  rule  as  fol- 
lows: "It  is  further  objected  to  the 
bill  of  exceptions,  and  attempted  to 
be  shown  by  affidavits,  that  the  clerk 
of  the  court  below,  in  making  the 
transcript  for  this  court,  copied  at  each 
'(here  insert)'  written  evidence  which 
was  not  in  the  bill  when  it  was  signed 
by  the  judge.  The  bill  of  exceptions 
comes    to    us    properly    certified,    with 


evidence  given  at  the  trial.  A  bill  of 
exceptions,  when  properly  signed  and 
in  the  record,  imports  absolute  verity, 
and  is  conclusively  binding  upon  this 
court." 

11.  Ind.— Fisher  v.  Fisher,  131  Ind. 
462,  29  N.  E.  31.  Mo.— Davis  v.  Kline, 
96  Mo.  401,  9  S.  W.  724.  Ohio.— Kirk 
v.  Mowrv,  24  Ohio  St.  581. 

Verity.  —  When.  —  "  The  bill  of  ex- 
ceptions containing  the  evidence,  and 
which  went  into  and  made  a  part  of 
the   record   of   the  former   trial   of  this 


copies   of   the   writings   which   were   in-    cairse,  was   authorized   for   the   purpose 


troduced  in  evidence,  and,  if  it  were 
material,  we  would  have  to  presume 
that  these  writings  were  copied  in  the 
bill  when  it  was  signed  by  the  judge. 
This  court  cannot  correct  errors  in  the 
record  of  the  trial  court.  It  is  true 
that  we  can,  as  was  done  in  the  pres- 
ent case,  by  certiorari,  have  the  clerk 
certify  to  us  any  part  of  a  record  which 
may  have  been  omitted  in  his  first 
transcript.  The  record,  when  thus  cer- 
tified to  this  court,  imports  absolute 
verity,  and  cannot  be  impeached  by 
extrinsic    evidence." 

"There  is  a  proper  mode  of  correct- 
ing a  bill  of  exceptions,  but  is  not  by 
attacking  it  collaterally,  in  this  court, 
by  affidavits.  We  know  of  no  prac- 
tice that  will  warrant  such  a  proceed- 
ing. .  .  .  We  must  hold  the  bill 
of  exceptions,  signed  by  the  judge,  as 
importing  the  truth,  instead  of  the 
affidavit  which  attacks  it."  Beavers 
v.   State,  58  Ind.   530. 

Reason  of  Rule. — "The  bill  of  excep- 
tions will  be  taken  as  true,  and  will 
correct  other  portions  of  the  record,  for 
the  reason  that  the  minutes  are  kept 
by  the  clerk,  but  the  bill  of  exceptions 
brings  the  facts  distinctly  to  the  at- 
tention of  the  judge  who  signs  it." 
State  v.  Flemons,  6  Ind.  279. 


of  an  appeal  from  the  former  judg- 
ment, and  was  the  recognized  mode  of 
bringing  the  evidence  introduced  at 
the  trial  before  the  higher  court  on 
an  appeal  from  the  judgment  there 
rendered.  For  the  purpose  of  that  ap- 
peal the  bill  of  exceptions  and  the  rec- 
ord in  that  appeal  import  a  verity  for 
the  purpose  of  the  appeal,  but  that  is 
the  extent  of  it.  It  is  a  verity  for  the 
purpose  of  the  appeal  because  it  is 
authorized,  but  it  is  not  made  for  the 
purpose  of  a  retrial  of  the  cause  in 
the  nisi  prius  court,  nor  for  any  other 
purpose,  except  on  an  appeal  from  the 
judgment  rendered  on  the  trial  at  which 
it  was  given."  Fisher  v.  Fisher,  131 
Ind.  462,  29  N.  E.  31. 

In  Kirk  v.  Mowry,  24  Ohio  St.  581, 
it  is  said:  "The  bill  of  exceptions 
was  taken  under  the  statute  for  a  spe- 
cific purpose  in  that  trial,  and  imports 
verity  no  further  than  the  statutory 
purpose  for  which  it  was  authorized. 
It  was  never  intended  to  be  used  as 
evidence,  in  a  subsequent  trial  of  the 
cause,  of  what  was  the  testimony  of 
the  witnesses  on  the  trial  in  which  it 
was  taken.  Whenever  it  becomes  com- 
petent to  show,  in  a  subsequent  trial  of 
the  case,  what  testimony  was  given  on 
a  former  trial,  the  usual  modes  of  proof 
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statements  thereof  ;12  but  in  matters  properly  in  the  record  and  improp- 
erly in  the  bill,  the  record  controls.13 

Contradictory  Statements  in  Bill.  —  Statements  in  the  bill  of  exceptions 
must  be  disregarded  where  the  bill  itself  shows  they  are  untrue.  Thus, 
a  recital  at  the  end  of  the  evidence  that  ' '  this  was  all  the  evidence  given 


cannot  be  dispensed  with  by  resort  to 
the  bill  of  exceptions  taken  for  no  such 
purpose." 

Use  as  Evidence.  —  "Whenever  any 
competent  evidence  shall  have  been 
preserved  in  any  bill  of  exceptions  in 
a  cause,  the  same  may  be  thereafter 
used  in  the  same  manner  and  with  like 
effect  as  if  such  testimony  had  been 
preserved  in  a  deposition  in  said  cause, 
but  the  party  against  whom  such  testi- 
mony of  any  witness  may  be  used 
shall  be  permitted  to  prove  any  mat- 
ters contradictory  thereof,  etc."  Ann. 
St.  (Mo.),  1906,  §3149;  Gen.  St.  (Fla.), 
1906,  §1523. 

12.  Malott  V.  Central  Trust  Co.,  168 
Ind.  428,  79  N.  E.  369;  Blair  v.  Curry, 
150  Ind.  99,  46  N.  E.  672,  49  N.  E. 
908;  Indiana,  etc.,  K.  Co.  v.  Adams,  112 
Ind.  302,  14  N.  E.  80;  Alley  v.  State 
ex  rel.  Blenzinger,  76  Ind.  94;  Cincin- 
nati, etc.,  B.  Co.  V.  McFarland,  22  Ind. 
459;   Carmichael  v.  Shiel,  21  Ind.  66. 

13.  Malott  v.  Central  Trust  Co.,  168 
Ind.  428,  79  N.  E.  369;  Cooney  v.  Amer- 
ican Mut.  Ins.  Co.,  161  Ind.  193,  67 
N.  E.  989;  Wilson  v.  State,  156  Ind.  631, 
59  N.  E.  380,  60  N.  E.  1086;  Harris  v. 
State,  155  Ind.  15,  56  N.  E.  916;  Home, 
etc.,  Co.  v.  Globe,  etc.,  Co.,  146  Ind. 
673,  45  N.  E.  1108;  Gray  v.  Singer, 
137  Ind.  257,  36  N.  E.  209,  1109;  Bowen 
c.  State,  108  Ind.  411,  9  N.  E.  378; 
Douglas  V.  Indianapolis,  etc.,  Co.,  37 
Ind.  App.  332,  76  N.  E.  892;  Eubank 's 
Manual,   §25. 

"It  is  a  general  rule  of  appellate 
practice  that  the  statements  in  a  bill 
of  exceptions  as  to  matters  which  do 
not  form  a  part  of  the  record,  without 
special  action  to  make  them  so,  im- 
port absolute  verity,  and  cannot  be 
contradicted  in  any  manner  in  the  su- 
preme court.  If  there  is  any  discrep- 
ancy between  the  statements  as  to  such 
matters  in  the  bill  of  exceptions  and 
in  the  record  entry  made  by  the  clerk, 
the  bill  of  exceptions  will  control.  This 
is  so  for  the  reason  that  the  law  as- 
sumes the  bill  of  exceptions  to  be  a 
special  instrument  which  brings  the 
facts  distinctly  to  the  attention  of  the 


judge  who  6igns  it,  while  the  order 
book  entries  are  kept  by  the  clerk." 
Eubank 's  Manual,  §34. 

When  Bill   Controls (1.)  A   bill    of 

exceptions  containing  a  motion  for  a 
venire  de  novo,  showing  it  to  be  sev- 
eral, will  control  a  record  stating  that 
such  motion  is  joint.  Douglas  V.  In- 
dianapolis, etc.,  Co.,  37  Ind.  App.  332, 
76  N.  E.  892.  (2.)  Eecital  as  to  day 
on  which  a  bill  was  presented  for  the 
judge's  signature  must  be  taken  as 
correct.  McCoy  v.  Able,  131  Ind.  417, 
30  N.  E.  528,  31  N.  E.  453;  Gish  V. 
Gish,  7  Ind.  App.  104,  34  N.  E.  305. 
(3.)  The  integrity  of  a  bill  of  excep- 
tions cannot  be  assailed  and  destroyed 
by  the  statements  of  the  clerk  in  a  re- 
turn to  a  writ  of  certiorari.  Fennsyl- 
vania  Co.  v.  Sears,  136  Ind.  460,  34  N. 
E.  15,  36  N.  E.  353.  (4.)  If  the  bill 
states  that  a  party  was  absent  at  the 
time  his  pleading  was  filed  he  will 
be  held  to  be  absent,  although  his 
pleading  has  his  name  to  it.  Mere- 
dith v.  Lackey,  14  Ind.  529.  (5.)  The 
recitation  in  a  bill  of  exceptions  that 
it  was  approved  and  filed  within  the 
time  granted  is  not  sufficient  to  over- 
come the  specific  dates  in  the  record 
showing  that  such  was  not  the  case. 
Marvin  v.  Sager,  145  Ind.  261,  44  N. 
E.  310;  Starnes  v.  Schofield,  5  Ind. 
App.  4,  31  N.  E.  480. 

"The  members  of  this  court,  other 
than  the  writer,  are  of  the  opinion  that 
the  integrity  of  the  bill  of  exceptions, 
as  it  appears  in  the  transcript,  cannot 
be  assailed  and  destroyed  by  the  state- 
ments of  the  clerk  and  his  deputy,  as 
is  attempted  in  this  case;  that  noth- 
ing short  of  a  return  to  a  writ  requir- 
ing the  original  bill  of  exceptions  to 
be  certified,  and  its  actual  production 
before  this  court  can  authorize  the 
inquiry  sought  to  be  made  in  this  case. 
And  a  majority  of  the  court  hold  that 
if  the  facts  stated  in  the  return  were 
established  by  competent  and  legal  evi- 
dence, it  would  not  be  sufficient  to  de- 
stroy the  integrity  of  the  bill."  Penn- 
sylvania Co.  r>.  Sears,  136  Ind.  460, 
34  N.  E.  15,  36  N.  E.  353. 
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in  the  cause,"  does  not  control  where  the  bill  of  exceptions  shows  that 
certain  evidence  was  given  which  is  not  contained  in  it.14 

VII.     PREPARATION     AND     PRESENTATION     OF     BILL. — 

A.  PRErAitATioN.  —  When  the  record  does  not  otherwise  show  the  deci- 
sion or  grounds  of  objections  thereto,  the  party  objecting  must,  within 
such  time  as  may  be  allowed,  prepare  a  proper  bill  of  exceptions  and 
present  the  same  to  the  judge  or  other  officer  designated  by  statute.15 
It  is  not  part  of  the  judge  or  other  officer's  duty  to  prepare  the  bill.16 
But  it  may  become  his  duty  to  change  it  after  its  presentment  in  order 
to  make  it  speak  the  truth.17  In  correcting  and  revising  the  bill,  the 
judge  may  refer  to  his  own  minutes,  or  to  the  notes  of  the  reporter  or 
to  any  record  at  hand.18  The  usual  practice  is  for  the  party  preparing 
the  bill  to  submit  it  to  the  adverse  party  for  approval,  and  if  the  parties 


14.  Royse  v.  Bourne,  149  Ind.  1S7, 
47  N.  E.  827;  Pittsburgh,  etc.,  Co.  V. 
Noftsger,  14S  Ind.  101,  47  N.  E.  332; 
Hoover  v.  Weesner,  147  Ind.  510,  45 
N.  E.  650,  46  N.  E.  '905;  Chicago,  etc., 
E.  Co.  v.  Eggers,  147  Ind.  299,  45  N. 
E.  786;  Smith  v.  Walker,  7  Ind.  App. 
614,  34  N.  E.  843;  Gish  v.  Gish,  7  Ind. 
App.  104,  34  N.  E.  305. 

15.  U.  S—  New  York  &  Cumberland 
R.   Co.   v.   Myers,    18   How.    246,   15   L. 

ed.   380.     Ill Hamlin  v.   Reynolds,    22 

111.  207;  Weatherford  v.  Wilson,  3  111. 
253.  Ind. — Chicago  &  S.  E.  R.  Co.  v. 
Cason,  151  Ind.  329,  50  N.  E.  569;  Mc- 
Fadden  v.  Owens,  150  Ind.  213,  49  N. 
E.  1058;  McCormick  Harv.  Mach.  Co. 
V.  Maas,  121  Ind.  132,  22  N.  E.  983; 
Andis  v.  Personett,  108  Ind.  202,  9  N. 
E.  101;  Burns'  Ann.  St.,  1908,  §660. 
La. — State  v.  Anderson,  42  La.  Ann. 
590,  7  So.  6S7.  Mo.— Swa^gard  v.  Han- 
cock, 25  Mo.  App.  596.  Tex. — Davis  v. 
State,  75  Tex.  420,  12  S.  W.  957. 

16.  The  excepting  party  should  pre- 
pare the  bill.  When  the  bill  is  meager, 
inaccurate,  and  partial,  the  judge  need 
not  sign  or  amend,  as  an  amendment 
would  be  practically  to  draft  a  new 
bill.  Cal. — Sansome  v.  Mvres,  77  Cal. 
353,  19  Pac.  577.  Ga.— Billups  v.  Bay- 
nes,  51  Ga.  218.  Kan. — Atchison  & 
N.  R.  Co.  v.  Wagner,  19  Kan.  335. 

But  it  is  not  illegal  for  the  trial 
judge  to  prepare  a  bill,  either  on  his 
own  motion  or  at  the  request  of  one 
of  the  parties.  Shepard  v.  Brenton,  15 
Iowa  84;  Doll  v.  Mundine,  84  Tex.  315, 
19  S.  W.  394. 

17.  In  Tipton  Light,  etc.,  Co.  v. 
Newcomer,  156  Ind.  348,  58  N.  E.  842, 
the   court   said:    "It   was  the   duty  of 


the  trial  judge  to  settle  and  sign  the 
bill  of  exceptions.  If  it  came  to  him 
in  an  imperfect  form,  it  was  his  duty 
before  signing  to  make  it  speak  the 
truth;  and  in  doing  this  he  had  the 
power  to  change,  add  to,  or  diminish, 
until  he  brought  it  to  a  condition  that 
correctly  expressed  his  own  judgment 
and  understanding  of  the  evidence.  If 
the  lost  map  was  introduced  in  evi- 
dence and  the  judge  retained  its  sub- 
stance in  his  mind,  he,  no  doubt,  had 
the  power  to  make  a  copy  himself  or 
require  one  to  be  made,  and  himself 
insert  it  in  the  bill  of  exceptions." 
18.     Ala.— Clark  v.  McCrary,  80  Ala. 

110.  Ark.— Collier  v.  State.  13  Ark. 
676.  111.— People  v.  Anthony,  129  111. 
218,  21  N.  E.  780;  Hamlin  v.  Revnolds, 
22    111.    207.      La.— State    v.    Anderson, 

42    La.    Ann.    590,    7    So.    687.      Mo 

Swaggard  v.  Hancock,  25  Mo.  App. 
596.  W.  Va. — Danks  V.  Rodeheaver,  26 
W.  Va.  274. 

In  settling  the  bill  of  exceptions,  the 
trial  judge  may  resort  to  any  available 
means  to  aid  his  recoil  ections;  and 
the  means  by  which  he  reaches  his 
conclusion  are  no  proper  part  of  the 
bill  of  exceptions,  his  decision  as  to 
what  occurred  at  the  trial  is  final  and 
not  subject  to  review.  Mayville  v. 
French,  246  111.  434,  92  N.  E.  919; 
People  v.  Chetlain,  219  HI.  248,  76 
N.    E.    364;    People    v.    Chvtraus,    183 

111.  190,  55  N.  E.  666;  People  v.  An- 
thonv,  129  111.  218.  21  N.  E.  780;  East- 
man  v.  People,  93  111.   112. 

Calling   Witness In    making   up   a 

bill  of  exceptions  the  court  may  recall 
a  witness  to  state  what  he  had  testi- 
fied, but  he  cannot  be  cross-examined. 
Whitmore  V.   Coates,   14  Mo.   9. 
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do  not  agree  the  trial  judge  decides  upon  its  contents.    But  in  any  case 
if  it  does  not  truly  state  the  case  the  judge  should  refuse  to  sign  it.19 

B.  Presentation  to  Judge.  —  The  bill  of  exceptions  must  be  pre- 
sented within  the  time  fixed  by  the  trial  court,  and  should  state  the  date 
of  its  presentation  to  the  judge.20  But  a  delay  in  presenting  the  bill 
may  be  explained.21    The  question  as  to  whether  an  appellant  is  excus- 


19.  111. — Byrne  v.  Clark,  31  111.  App. 
651.  Ind. — Pevmour  Woolen  Factory 
Co.  v.  Brodhe'eker,  130  Ind.  389,  28 
N.  E.  185,  30  N.  E.  528;  Toledo  W.  & 
W.  E.  Co.  v.  Rogers,  48  Ind.  427.  W. 
Va. — Poteet  v.  County  Comrs.,  30  W. 
Va.  58,  3  S.  E.  97. 

Opposing  Counsel  To  Approve. — 
"While  the  settlement  of  the  bill  is 
the  act  of  the  judge,  yet  there  is  noth- 
ing to  prevent  the  judge  from  requir- 
ing the  assistance  of  counsel  in  the 
preparation  of  the  bill.  The  rule  does 
not  have  the  effect  of  delegating  to 
counsel  the  duty  of  settling  the  bill. 
The  judge  must  know  the  bill  is  cor- 
rect before  he  signs  it,  but  the  means 
by  which  he  may  acquire  this  infor- 
mation need  not  necessarily  be  the 
same  in  all  cases.  It  is  not  an  unrea- 
sonable rule  to  require  opposing  coun- 
sel to  agree,  as  far  as  may  be,  upon  the 
correctness  of  the  bill  before  it  is  pre- 
sented to  the  judge."  State  v.  Adair, 
34  Ind.  App.  622,  73  N.  E.  611. 

Parties  cannot  by  agreement  make  a 
complete  and  effective  bill  of  excep- 
tions. Ala. — Clark  v.  McCrary,  80  Ala. 
110.  Kan. — Hortgden  v.  Comrs.,  etc., 
10  Kan.   637.     Me. — Coburn  v.  Murray, 

2  Me.  336.  Md  —  State  v.  Weiskittle, 
61  Md.  48.  Mich.— Wessels  v.  Bee- 
man,  66  Mich.  343,  33  N.  W.  510.  Mo. 
Spencer  v.  St.  Louis,  etc.,  R.  Co.,  79 
Mo.  500.  Mont. — Herman  v.  Jeffries, 
4  Mont.  513.    Wash. — Howard  v.   Ross, 

3  Wash.  292,  28  Pac.  526.  Wis.  _ 
Leonard  v.  Warriner,  20  Wis.  41. 

20.  Colo. — Swem  v.  Green,  9  Colo. 
358,  12  Pac.  202.  111.— Underwood  V. 
Hossack,  40  111.  98.  Ind. — Indiana,  etc., 
Co.  V.  O'Brien,  160  Ind.  266,  65  N.  E. 
918,  66  N.  E.  742;  MeFadden  v.  Ow- 
ens, 150  Ind.  213,  49  N.  E.  1058;  Dud- 
ley V.  Pigg,  149  Ind.  363,  48  N.  E. 
642;  McCormick  Harv.  Mach.  Co.  V. 
Maas,  121  Ind.  132,  22  N.  E.  983; 
Rigler  v.  Rigler,  120  Ind.  431,  22  N. 
E.  776;  Burchart  v.  Burger,  115  Ind. 
123,  17  N.  E.  125;  Joseph  v.  Mather, 
110  Ind.  114,  10  N.  E.  78;  Brown  v. 
State,  43  Ind.  App.  297,  87  N".  E. 
157;    City   of    Huntington   V.   Boyd,   25 
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Ind.  App.  250,  57  N.  E.  939.  la.— 
Short  V.  Chicago,  etc.,  Co.,  79  Iowa  73, 
44  N.  W.  539.  Kan.— Diebolt  t.  Brad- 
ley, 10  Kan.  App.  576,  62  Pac.  431. 
Mo.  —  Kansas  City  v.  Allen,  28  Mo. 
App.   132. 

Construction  of  "Present."  —  "The 
point  made  by  the  defendant  is  that 
the  word  'present,'  used  in  the  order, 
means  to  present  to  the  judge  for  hia 
signature,  and  does  not  mean  to  pre- 
pare the  bill.  Without  entering  into  a 
discussion  of  the  meaning  of  the  words 
prepare  and  present,  it  is  apparent  that 
the  intention  of  the  court  was  to  grant 
forty  days  from  the  adjournment  of 
court  in  which  to  prepare  the  bill  and 
present  or  submit  it  to  the  adverse 
party  for  correction  or  amendment.  It 
is  not  the  policy  of  the  law  to  place 
a  narrow,  technical  construction  upon 
a  statute  which  provides  the  procedure 
to  obtain  a  bill  of  exceptions.  The 
statute  is  remedial  in  its  nature,  and 
should  receive  such  a  construction  as 
will  give  effect  to  its  provisions." 
Morehead  V.  Adams,  18  Neb.  569,  26 
N.  W.   242. 

The  bill  as  prepared  by  the  official 
stenographer  should  be  presented  to  the 
judge,  who  approves  and  signs  it,  there- 
by adopting  every  material  statement. 
Big  Creek  Stone  Co.  v.  Wolf,  138  Ind. 
496,  38  N.  E.  52;  Louisville  N.  A.  & 
C.  Co.  v.  Berkev,  13fi  Ind.  591.  36  N. 
E.  642;  Fiscus  v.  Turner,  125  Ind.  46, 
24  N.  E.  662;  Harvey  V.  State,  123 
Ind.  260,  24  N.  E.  239. 

21.  Act  of  God. —  The  failure  to 
start  for  the  place  where  the  court  was 
sitting  until  the  day  when  the  answer 
was  due  was  such  an  act  of  negligence 
as  to  defeat  the  right  of  removal,  with- 
out regard  to  the  delay  occasioned  by 
the  storm.  Daugherty  v.  Western  Un- 
ion Tel.  Co.,  61  Fed.  138. 

Express  Company. — A  bill  deposited 
in  express  office  on  last  day  and  not  de- 
livered to  judge  until  next  day  is  too 
late.  The  express  company  is  agent  of 
appellant  and  not  the  judge.  Mar- 
seilles v.  Howland,  136  111.  81,  26  N. 
E.  495;  Sullivan  v.  Speights,  12  S.  C. 
561. 
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able  for  failing  to  present  his  bill  of  exceptions  to  the  trial  judge  for 
his  signature  within  the  time  allowed,  cannot  be  tried  or  determined  in 
the  appellate  court  on  affidavits.22 

Presumption  of  Time  of  Presentment.-  When  a  bill  of  exceptions  is 
shown  to  have  been  signed  and  filed  within  the  time  allowed  by  the 
court,  a  failure  to  state  in  the  bill  the  date  of  its  presentment  for  the 
judge's  signature  is  not  material,  as  it  will  be  presumed  to  have  been 
presented  the  day  it  was  signed.23 


Delay  in  Preparation.  —  "It  is  notl 
shown  tbat  it  would  require  anything  | 
like  sixty  days  for  the  appellant 's  at- 
torney to  prepare  bill  number  one  or 
for  the  stenographer  to  write  out  the 
evidence.  There  were  thirty-six  days 
in  which  to  accomplish  the  work  be- 
fore the  judge  left  home.  The  judge 
was  a  special  judge,  resided  in  another 
county,  and  had  no  official  or  other 
known  reason  to  keep  him  at  home 
or  in  the  circuit.  .  .  .  Appellant 
might  have  had  timely  notice  of  his 
intended  absence  from  the  state  and 
might  have  had  ample  time  and  oppor- 
tunity to  prepare  and  present  his  bills 
before  the  judge  went  away."  Len- 
gelsen  v.  McGregor,  162  Ind.  258,  67 
N.   E.   524,   70   JNT.   E.   248. 

Indiana  Criminal  Statute. — "In  case 
of  the  death,  disability  or  absence  of 
the  judge  trying  the  cause,  the  bill  of 
exceptions  may  be  presented  to  the 
clerk,  who  shall  indorse  thereon  the 
date  of  such  presentation,  and  such 
presentation  to  the  clerk,  if  made  with- 
in the  time  allowed  by  the  order  of 
the  court,  shall  be  regarded  a  compli- 
ance with  such  order,  etc."  Burns' 
Ann.  St.  (Ind.),  1908,  §2164. 

Delay  of  Reporter. — "A  failure  of 
stenographer  to  prepare  longhand  man- 
uscript of  evidence,  though  the  party 
excepting  has  been  diligent,  is  inef- 
fectual as  an  excuse  for  signing  or 
filing  after  time."  Horbach  v.  Omaha, 
49  Neb.  851,  69  N.  W.  121. 

Delay  Caused  by  Opposite  Party. — 
Where  the  attorney  for  the  adverse 
party  permits  the  bill  presented  to  him 
for  amendment  to  lie  in  his  office  with- 
out action  until  the  time  allowed,  ex- 
cept within  which  to  prepare  and 
present  the  bill  has  elapsed,  the  bill 
will  not  be  quashed  on  motion  of  the 
adverse  party.  Allen  v.  Levy,  59  Miss. 
613;  Meyer  v.  Fagan,  34  Neb.  184, 
51  N.  W.  753;  Fitzgerald  V.  Hollings- 
worth,  13  Neb.  199,  13  N.  W.  209; 
Deck  17.  Smith,  12  Neb.  205,  10  N.  W. 


705.  Contra,  Wyllie  v.  Heffernan,  58 
Mo.  App.  657. 

Remedy    if    Trial    Court    Refuses . 

"While  trial  court  might  have  author- 
ity in  a  proper  case  to  make  the  rec- 
ord show  that  a  bill  of  exceptions  had 
been  presented  in  time,  when  such  pre- 
sentation was  prevented  by  wrongful 
conduct  of  appellee,  if  the  trial  court 
on  proper  application  refuses  so  to  do, 
the  supreme  court  will  not  consider  af- 
fidavits filed  in  that  court  setting  forth 
appellant's  excuse  for  not  filing  in 
time."     Eubank 's   Man.   of  Pr.,   §31. 

22.  Goldthait  v.  Cincinnati,  etc.,  R. 
Co.,  143  Ind.  356,  42  N.  E.  687;  Rig- 
ler  v.  Rigler,  120  Ind.  431,  22  N.  E. 
776;  Wishmier  v.  State,  110  Ind.  523. 
11  N.  E.  291. 

23.  Colo. — Swem    v.    Green,    9    Colo. 

358,    12    Pac.    202.      Ill Underwood    v. 

Hossack,  40  111.  98.  Ind.— McFadden 
v.  Owens,  150  Ind.  213,  49  N.  E.  1058; 
Bierly  v.  Harrison,  123  Ind.  516,  24 
N.  E.  361;  Shewalter  v.  Bergman,  123 
Ind.  155,  23  N.  E.  686;  Hale  V.  Math- 
ews, 118  Ind.  527,  21  N.  E.  43;  City 
of  Huntington  v.  Boyd,  25  Ind.  App. 
250,  57  N.  E.  939;  Noblesville  Gas  & 
Imp.  Co.  v.  Teter,  1  Ind.  App.  322, 
27  N.  E.  635.  la.— Short  v.  Chicago, 
etc.,    Co.,    79    Iowa    73,    44   N.   W.    539. 

In  Everman  v.  Hyman,  26  Ind.  App. 
165,  28  N.  E.  1022,  the  court  said:  "Is 
the  date  of  the  presentation  to  the 
judge  of  the  bill  of  exceptions  suffici- 
ently shown  therein?  There  is  to 
the  bill  the  usual  authentication  and 
signature  of  the  judge,  and  it  there- 
from appears  that  it  was  signed  on 
the  23ri  day  of  December,  1899,  which 
was  within  the  time  limited.  We  think 
that  this  sufficiently  shows  a  compli- 
ance with  the  statute  requiring  that 
the  date  of  the  presentation  of  the  bill 
shall  be.  stated  therein.  When  the  date 
of  the  presentation  is  nowhere  stated 
in  the  body  of  the  bill,  as  a  distinct 
and  separate  fact,  and  the  bill  is  signed 
not  later  than  the  time  allowed  and  it 
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Importance  of  Statement  of  Time.  —  The  statement  of  the  time  of  pre- 
sentment really  becomes  important  when  the  bill  of  exceptions  is  not 
completed  and  filed  within  the  time  fixed,  for  if  the  bill  is  presented 
within  the  proper  time,  and  is  made  to  show  that  fact,  a  delay  in  signing 
and  causing  it  to  be  filed  will  not  deprive  the  party  of  its  benefit.24 

Evidence  of  Time  of  Presentation. —  An  indorsement  on  the  bill  of  ex- 
ceptions, though  signed  by  the  judge,  is  not  sufficient  to  show  the  date 
of  its  presentation.25  The  date  of  presentment  as  stated  in  the  bill  con- 
trols the  question.28 

so  appears  from  the  bill  itself,  we  can  strong,  142  Ind.  263,  41  N.  E.  522;  Cor- 

see    no    reason    why    the    date    of    the  nell  v.  Hallett,  140   Jnd.   634,  4  i   N.   E. 

signing    by    the    judge    should    not    be  132;    Hormann    v.    Hartmetz,    128    Ind. 

regarded    as    the    date    of    presentation  353,   27   N.   E.   731;    Shewalter   v.   Berg- 

to  him  for  signature.     The  time  given  man,  123  Ind.  155,  23  N.  E.  686;  Brown 

for    the   filing    of    the    bill   was    ninety ,  v.  American  Steel  &  Wire  Co.,  43  Ind. 

days   from   the    1st   day    of    November,  '  App.  560,  88  N.  E.  80;  Brower  v.  Beam, 

1899,  and  it  is  properly  shown  by  the  15  Ind.  App.  51,  42  N.  E.  824. 
record    that    it    was    signed    and    filed       26.     Malott  v.  Central  Trust  Co.,  168 

Dec.  23,  1899."  Ind.  428,  79  N.  E.  369;  McCoy  v.  Able, 

Recital  in  Bill — Unless  date  is  set  131  In  I.  417,  30  N.  E.  528,  31  N.  E. 
out  in  the  bill  itself,  it  must  be  signed  453;  Terre  Haute  &  L.  R.  Co.  t>.  Bis- 
and  filed  before  the  expiration  of  the  sell,  108  Ind.  113,  9  N.  E.  144;  Rob- 
time  allowed  for  presenting  it,  or  the  inson  v.  Anderson,  106  Ind.  152,  6  N. 
supreme  court  will  presume  that  it  was  E.  12;  Gish  v.  Gish,  7  Ind.  App.  104, 
not   presented   to   the   judge   until   date  34  N.  E.  305. 

of  his  signature,  notwithstanding  a  re-        Insertion    of    Date    Nunc    Pro    Tunc. 

cital   to    the    effect   that   "now,   within  In    respect    to    presenting    and    signing 

the   time   fixed,   the   defendant*   nresent  bills   of  exceptions  after  the   time   lim- 

their  bill,"   etc.     Orton  v.   Tilden,   110  ited     therefor     has    expired,     the     only 

Ind.  131,  10  N.  E.  936.  proper   course   is    to    make   an   applica- 

Compare  Malott  v.  Central  Trust  Co.,  tion  to  the  presiding  judge  for  the  in- 

168    Ind.   428,    79   N.   E.    369,   where   it  sertion  of  the  date  in  the  bill  nunc  pro 

said:     "The    recital,    in    a    bill    of    ex-  tunc.     But   no   such   right   exists   unless 

ceptions   of   the   day   when  it   was   pre-  a    strong    and    clear    case    of    fraud    or 

sented  to  or  signed  by  the  judge  must  accident    is    made.      U.    S. — Walton    v. 

be    taken    as    correct,    but    the    general  United   States,   9  Wheat.   651,   6   L.   ed. 

statement    therein    that    the    same    was  1S2.      Ark. — St.    Louis,    etc.,    R.    Co.    v. 

presented  to  the  judge  within  the  time  Holman,  45  Ark.  102.     Cal. — Stonesifer 

allowed    will   be    disregarded."  v.    Kilburn,    94    Cal.    33,    29    Pac.    332. 

24.  McCoy  v.  Able,  131  Ind.  417,  30  Colo.  —  Fechheimer  v.  Trounstiene,  12 
N.  E.  528,  31  N.  E.  453;  Wvsor  v.  Colo.  282,  20  Pac.  704.  Ind.— Rigler 
Johnson,  130  Ind.  270,  30  N.  E.  144;  v.  Bigler,  120  Ind.  431,  22  N.  E.  776. 
Vincennes,  etc.,  Co.  r.  White.  124  Ind.  Ky. — Louisville,  etc.,  Co.  v.  Turner,  81 
376,  24  N.  E.  747;  Hale  v.  Matthews, ;  Ky.  489.  Mo.— Duvall  v.  Mastin,  28 
118  Ind.  527,  21  N.  E.  43;  Terre  Haute  Mo.  App.  526. 

&  L.  R.  Co.  v.  Bissell,  108  Ind.  113,  ]  Absence  of  Judge.— If  a  party  is  able 
9  N.  E.  144.  to  show  that  he  has  been  diligent  in 
The  presentation  of  an  incorrect  bill  the  preparation  and  presentation  of  his 
of  exceptions  to  the  judge  will  not  bill,  and  in  good  faith  and  in  due  sea- 
give  him  authority  after  the  time  al-  son  had  his  prepared  bill  at  the  court, 
lowed  has  expired,  to  alter  it  by  cor-  office,  residence,  or  other  place  within 
rections  so  as  to  make  an  entirely  dif-  the  judicial  circuit  where  the  judge 
ferent  instrument  and  then  sign  it.  might  reasonably  be  expected  to  be, 
Citizens  State  Bank  v.  Julian,  153  Ind.  and  was  prevented  from  presenting 
655.  54  N.  E.  390.                                           ;  the  same   by  reason   of  the  absence  of 

25.  Walters  v.  Walters,  168  Ind.  45,  the  judge  from  the  state  or  judicial 
79  N.  E.  1037;  Surber  v.  Mayfield,  156  circuit,  the  act  is  such  a  presentation 
Ind.   375,   60    N.    E.    7;    Ayers  v.   Arm-  of   the    bill,    if    promptly   presentel   to 

Vol.  IV 


BILLS   OF  EXCEPTIONS 


331 


C.  Submission  to  Adverse  Party.  —  The  statutes  of  many  states 
require  the  bill  to  be  submitted  to  the  adverse  party  for  examination 
or  amendment.27 

VIII.  SETTLEMENT  OF  BILL.  — A.  Duty  To  Settle.  — The 
statute  usually  designates  the  trial  judge  as  the  proper  officer  to  settle 
and  sign  the  bill.28 

B.  Nature  of  Duty.  —  The  duty  of  settling  the  bill  and  causing  it 
to  express  the  truth  is  judicial.  It  is  the  duty  of  the  judge  to  correct 
and  revise  it,  so  that  it  will  express  his  own  judgment  and  understand- 
ing of  the  facts.  He  cannot  delegate  his  authority  nor  can  he  subsitute 
the  judgment  of  any  other  person  for  his  own.29 


the  court  upon  his  return  as  will  au- 
thorize the  latter,  upon  notice  and  mo- 
tion, to  insert  nunc  pro  tunc  the  date 
when  the  presentation  was  defeated  by 
his  absence.  Lengelsen  v.  McGregor, 
162  Ind.  258,  67  N.  E.  524,  70  N.  E. 
248.  See  Davis  v.  Patrick,  122  U.  S. 
138,  7  Sup.  Ct.  1102,  30  L.  ed.  1090; 
Walton  V.  United  States,  9  Wheat.  (U. 
S.)  651,  6  L.  ed.  182;  West  Chicago  St. 
R.  Co.  V.  Morrison,  160  111.  288,  43  N. 
E.  393;  Ferris  v.  Commercial  Nat. 
Bank,  158  111.  237,  41  N.  E.  1118. 

27.  Ariz. — Snead  v.  Tietjeu,  24  Pac. 
324.  Cal. — Gutierrez  v.  Hebberd,  106 
Cal.  167,  39  Pac.  529,  935.  Ga.—  Wynn 
v.  Benning,  42  Ga.  656.  111.— People  v. 
Blades,  104  111.  591;  Russell  v.  Thom- 
as, 39  111.  App.  158.  la. — Christenson 
v.   Central   Iowa   R.   Co.,   63   Iowa   703, 

17  N.  W.  33.  La.— State  v.  Judge,  13 
La.  Ann.  199.  Mont. — McKay  v.  Mon- 
tana Union  R.  Co.,  13  Mont.  15,  31 
Pac.  999.  Neb. — Madsen  v.  Norfolk 
Mill  Co.,  15  Neb.  644,  19  N.  W.  636; 
Atkins  v.  Atkins,  13  Neb.  271,  13  N. 
W.  285;  Howard  v.  Lamaster,  13  Neb. 
221,  13  N.  W.  211. 

What  Is  a  Sufficient  Submission. — 
Neb. — Lancaster  County  Bank  v.  Gilli- 
lan,  49  Neb.  165,  68  N.  W.  352.  N.  C. 
Watkins  v.  Raleigh,  etc.,  R.  Co.,  116 
N.  C.  961,  21  S.  E.  409.  Ohio.— Pugh 
v.  State,  51  Ohio  St.  116,  36  N.  E.  783; 
State  v.  Evans,  12  Ohio  C.  C.  245; 
Sweedam  v.  Meelsback,  6  Ohio  C.  C. 
219.     Wis. — Estabrock    v.    Messersmith, 

18  Wis.  545;  Dernier  v.  Durand,  15  Wis. 
580. 

Indiana  Rule. — It  is  not  necessary  to 
submit  the  bill  to  the  adverse  party. 
Rivens  V.  Henderson,  42  Ind.  App.  562, 
86  N.  E.  426. 

28.  Ark. — McFarlane  V.  Johnson,  64 
Ark.  597,  43  S.  W.  971;  Cowall  V. 
Altchul,  40  Ark.  172.  Cal.— Turner  V. 
Hearst,  115  Cal.  394,  47  Pac  129.  Colo. 


Empire  Land  &  Canal  Co.  v.  Engley,  14 
Colo.  289,  23  Pac.  452.  Fla.— Bacon  v. 
State,  22  Fla.  46.  111.— McChesney  v. 
Chicago,  159  111.  223,  42  N.  E.  894; 
Gunderson  v.  Sirborn,  31  111.  App.  612; 
Hamlin*  v.  Reynolds,  22  111.  207.  Ind. 
Bement  v.  May,  135  Ind.  664,  34  N. 
E.  327,  35  N.  E.  387;  Hall  v.  Durham, 
109  Ind.  434,  9  N.  E.  926,  10  N.  E. 
581;  Doctor  v.  Hartman,  74  Ind.  221; 
Burns'  Ann.  St.,  §660.  Kan.— State  v. 
Carr,  37  Kan.  421,  15  Pac.  603. 
Ky. — Louisville  Southern  R.  Co.  v. 
Lewis,  101  Ky.  296,  41  S.  W.  3.  La. 
State  V.  Anderson,  42  La.  Ann.  590,  7 
So.  687.  Miss. — Rankin  County  Sav. 
Bank  v.  Johnson,  56  Miss.  125.  Com- 
pare Robinson  v.  Parker,  3  Smed.  &  M. 
114,  41  Am.  Dec.  614.  Mo.— Haehl  v. 
Wabash  R.  Co.,  119  Mo.  325,  24  S.  W. 
737;  Swaggard  v.  Hancock,  25  Mo.  App. 
596.  Neb.  —  Schields  v.  Horback,  40 
Neb.  103,  58  N.  W.  720.  N.  Y.— Law 
v.  Jackson,  8  Cow.  746;  Morse  V.  Ev- 
ans, 6  How.  Pr.  445.  Vt. — Hancock  V. 
Worcester,  62  Vt.  106,  18  Atl.  1041. 

29.  U.  S. — Suydam  v.  Williamson,  20 
How.  427,  15  L.  ed.  978;  New  York 
&  C.  R.  Co.  v.  Myers,  18  How.  246,  15 
L.  ed.  380;  Williams  v.  Norris,  12 
Wheat.  117,  6  L.  ed.  571.  Ark.— Mc- 
Farlane V.  Johnson,  64  Ark.  597,  43  S. 
W.  971.  Cal.— Hyde  V.  Thornton,  83 
Cal.  83,  33  Pac.  126;  More  v.  Del  Valle, 
28  Cal.  170.  Idaho. — Meinert  v.  Snow, 
2  Idaho  851,  27  Pac.  677.  111.— Wright 
v.  Griffey,  146  111.  394,  34  N.  E.  941; 
Hamlin  v.  Reynolds,  22  111.  207;  Peo- 
ple v.  Anthony,  25  111.  App.  532.  Ind. 
Sevmour  Woolen  Factory  Co.  v.  Brod- 
hecker,  130  Ind.  3S9,  28  N.  E.  185,  30 
N.  E.  528;  Hall  V.  Durham,  109  Ind. 
434,  9  N.  E.  926,  10  N.  E.  581;  Doctor 
V.  Hartman,  74  Ind.  221;  Cole  v.  Dris- 
kell,  1  Blackf.  16.  Kan.— State  v. 
Carr,  37  Kan.  421,  15  Pac.  603;  Koeh- 
ler  V.  Ball,  2  Kan.  160,  83  Am.  Dec. 
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C.  Authority  To  Settle.  — When  the  trial  is  had  before  several  judges, 
the  bill  must  be  signed  by  a  majority  of  the  judges  present  at  the  trial.30' 

Successors  in  Office.  —  The  authorities  are  divided  as  to  the  right  of 
the  trial  judge 's  successor  to  settle  a  bill  of  exceptions :  Many  courts 
hold  that  where  the  judge  dies,  or  goes  out  of  office  by  resignation,  or 
because  of  expiration  of  term,  that  the  bill  must  be  signed  by  his  suc- 
cessor.31   Other  courts  hold  that  it  is  the  duty  of  the  trial  judge,  al- 


451.  La. — State  v.  Anderson,  42  La. 
Ann.  590,  7  So.  687.  Mo .— Swaggard 
v.  Hancock,  25  Mo.  App.  596.  Neb. 
Herbison  v.  Taylor,  29  Neb.  217,  45  N. 
W.  626.  Tenn. — Darden  v.  "Williams, 
100  Tenn.  414,  45  S.  W.  669.  Tex. 
Davis  v.  State,  75  Tex.  420,  12  S.  W. 
957;  Wampler  v.  State,  28  Tex.  App. 
352,  13  S.  W.  144.  Wis.— Merwin  v. 
O'Lay,  9  Wis.  156.  Wyo.— White  v. 
Sisson,  1  Wyo.  395. 

In  Emerson  v.  Clark,  3  111.  489,  it  was 
said:  "It  was  the  duty  of  the  court  to 
sign  the  bill  of  exceptions,  if  it  was 
correct.  If  it  does  not  duly  state  the 
case,  the  judge  should  refuse  to  sign 
it.  It  was  not  in  the  power  of  the  court 
to  delegate  its  authority.  It  is  a  ju- 
dicial act.  It  then  stands  in  this  court, 
as  if  no  exception  had  been  taken  to 
the  instruction  of  the  court  below." 
Byrne  v.  Clark,  31  111.  App.  651. 

The  settling  of  a  bill  is  a  judicial 
act.  "It  is  not  competent  for  a  court 
to  direct  that  two  papers,  mentioned 
in  a  bill  of  exceptions,  shall  be  in- 
cluded in  the  bill,  upon  being  verified 
hy  the  affidavit  of  the  defendant  or 
his  counsel  to  be  the  same  papers  which 
were  offered  in  evidence  on  the  trial 
of  the  cause."  Emerson  v.  Clark,  3 
111.  489. 

"It  is  not  enough  that  the  document 
should  be  presented  to  the  judge  and 
the  fact  of  such  presentation  certified 
to  by  him,  but  it  must  be  examined, 
and  if  found  correct,  that  fact  also 
must  be  attested  by  the  official  signa- 
ture. This  is  the  judicial  determina- 
tion of  the  correction  of  the  bill." 
Lane  v.  Bowes,  32  Ind.  App.  330,  67 
N.  E.  1002;  Harvey  v.  State,  5  Ind. 
App.  422,  31  N.  E.  835;  Elliott's  App. 
Proc,    §§798-99. 

In  Stewart  v.  Bankin,  39  Ind.  161, 
the  court  said:  "A  judge  may  very 
properly  sign  a  bill  of  exceptions  with 
a  blank,  where  the  purpose  is  to  make 
a  part  of  the  record  some  written  in- 
strument or  documentary  evidence,  but 
he  should  never  sign  a  bill  of  excep- 
tions, purporting  to  embody  the  parol 
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testimony  until  such  testimony  has  been 
written  out  in  full  in  such  bill  of  ex- 
ceptions, and  he  has  convinced  him- 
self, either  by  the  consent  of  opposing 
counsel  or  a  personal  examination,  that 
it  contains  the  truth,  the  whole  truth, 
and  nothing  but  the  truth.  The  law  im- 
poses this  duty  upon  the  judge,  and  he 
should  not  shrink  from  its  faithful  per- 
formance, however  laborious  it  may 
be." 

Nebraska  Eule. — The  statute  (Cob- 
bey's  Comp.  St.,  1907)  provides  that  in 
case  of  the  death  of  the  judge,  or  when 
it  is  shown  by  affidavit  that  the  judge 
is  prevented  by  sickness  or  absence 
from  his  district,  or  parties  agree  upon 
bill  of  exceptions,  the  clerk  shall  set- 
tle and  sign.  Brownell  v.  Fuller,  54 
Neb.  586,  74  N.  E.  1105;  Chicago  B.  & 
I.  E.  Co.  v.  Hyatt,  48  Neb.  161,  67  N. 
W.  8  (cases  collected). 
'  In  Toledo,  W.  &  W.  E.  Co.  v.  Sog- 
ers, 48  Ind.  427,  the  court  said:  "It 
appears  from  the  record  that  Judge 
Lowry  presided  at  the  trial  of  the  cause, 
and  granted  sixty  days  to  prepare  and 
sign  bills  of  exceptions.  He  was  the 
elected  and  acting  judge  of  the  tenth 
judicial  circuit.  Within  the  sixty 
days,  he  authorized  Judge  Sinclair  or 
Judge  Brackenridge  to  sign  a  bill  of 
exceptions.  In  our  opinion,  no  one  but 
the  judge  who  presides  at  the  trial,  or 
who  succeeds  by  appointment  or  elec- 
tion such  judge,  can  approve  and  sign 
a  bill  of  exceptions.  A  judicial  act  can- 
not be  performed  by  deputy." 

30.  Ind. — Gharkey  v.  Halstead,  1 
Ind.  389;  Springer  v.  Peterson,  1  Blackf. 
188.  Kan.— Litsey  v.  Moffett,  29  Kan. 
507.  Ky. — Kennedy  V.  Trustees,  4  J. 
J.  Marsh.  538.  N.  Y.— Clark  v.  Dutch- 
er,  19  Johns.  246;  Midberry  v.  Collins, 
9  Johns.  345;  People  r.  Herkimer,  7 
Wend.  536;  Keefer  v.  Keefer,  2  How. 
Pr.  67.  Ohio. — Wagner  v.  Zeigler,  44 
Ohio  St.  59,  4  N.  E.  705;  Bascom  v. 
Parrish,  18  Ohio  266. 

31.  U.  S.— New  York  Life  &  F.  Ins. 
Co.  v.  Wilson,  8  Pet.  291,  8  L.  ed. 
949.     Ark. — Kansas,  etc.  E.  Co.  v.  Fitz- 
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though  his  term  may  have  expired,  to  settle  the  bill.32  Where  the  attor- 
ney in  a  cause  is  elected  circuit  judge  it  is  not  competent  for  such  attor- 
ney as  the  succeeding  judge  to  sign  a  bill  of  exceptions,  but  he  should 


hugh,  61  Ark.  339,  33  S.  W.  208.  Ga. 
Grace  v.  Gordon,  113  Ga.  88,  38  S.  E. 
404.  111.— Thompson  r.  Seipp,  44  111. 
App.  515;  People  v.  Altgcld,  4;;  111.  App. 
460;  People  v.  Anthony,  25  III.  App. 
532.  Ind  —  Bowlus  v.  Brier,  87  I  mi. 
391;  State  v.  Murdoch,  86  Ind.  124; 
Reed  r.  Worland,  64  Ind.  216;  Mc- 
Keen  r.  Bord,  60  Ind.  280;  Smith  v. 
Baugh,  32  Ind.  163;  Hedrick  v.  Hed- 
rick,  28  Ind.  291;  Cincinnati,  etc.,  R. 
Co.  v.  Grames,  8  Ind.  App.  112,  34  N. 
E.  613,  37  N.  E.  421.  Mich.— .Mason  v. 
Phelps,  48  Mich.  126,  11  N.  W.  413, 
837;  Crittendon  v.  Schermerhorn,  35 
Mich.  370.  Mo. — Miller  v.  Anheuser,  4 
Mo.  App.  436.  N.  M.— Wheeler  v.  Fich, 
4  N.  M.  14,  12  Pac.  625.  Ore.— Hcn- 
richsen  v.  Smith,  29  Ore.  475,  42  Pac. 
486,  44  Pac.  496.  Pa.— McCandless  v. 
McWha,  20  Pa.  183.  Wash.— Northern 
Pac,  etc.,  R.  Co.  v.  Coleman,  3  Wash. 
228,  28  Pac.  514.  Wis.  —  Oliver  v. 
Town,  24  Wis.  512.  Wyo. — Conway  V. 
Smith  Mere.  Co.,  6  Wyo.  327,  44  Pac. 
940,  49  L.  R.  A.  201. 

"It  seen  s  difficult  to  sustain  the  doc- 
trine of  our  ^ases,  for  it  is  not  easy 
to  conceive  how  an  instrument  import- 
ing absolute  verity  can  be  executed  by 
one  who  has  no  knowledge  whatever  of 
the  matters  it  assumes  to  state.  Nor 
is  it  easy  to  conceive  how  such  a  doc- 
trine can  be  harmonized  with  the  fun- 
damental principle  that  the  statements 
of  the  judge  upon  disputed  questions  of 
fact  c6ncerning  matters  occurring  in 
court  are  conclusive.  It  is  difficult  for 
us  to  escape  the  conclusion  that  the 
courts  are  right  which  hold  that  the. 
successor  of  the  judge  who  tried  the 
case  cannot  sign  a  bill  of  exceptions 
where  there  is  a  disputed  question  of 
fact,  that  it,  a  dispute  as  to  what  the 
bill  should  contain,  and  that  the  proper 
course  where  there  is  no  judge  who  can 
sign  is  to  award  a  new  trial."  Elli- 
otts' App.  Proc,  §799;  Wright  V.  Judge 
of  Superior  Ct.,  41  Mich.  726,  49  N.  W. 
925;  Cranor  v.  School  District,  18  Mo. 
App.  397;  Consaul  v.  Lidell,  7  Mo.  250. 

In  Smith  v.  Baugh,  32  Ind.  163,  the 
court  said:  "A  change  of  judge,  after 
judgment,  and  before  the  bill  of  ex- 
ceptions was  signed,   did  not  change  the 


court;  for  all  judicial  purposes  it  re- 
mained the  same,  and  the  succeeding 
judge  of  the  court  might,  within  the 
time  limited,  have  settled  and  signed 
the  bill  of  exceptions."  Acts  1899,  p. 
198  (Ind.  Legislature);  Cincinnati,  etc., 
R.  Co.  r.  Grames,  8  Ind.  App.  112,  34 
N.   E.  613,  37  N.    E.   421. 

Verified  Petition  and  Hearing. — i 
"One  who  tonders  a  proper  and  just 
bill  within  the  time  allowed,  presents 
it  in  season  to  allow  a  fair  examina- 
tion, and,  upon  the  refusal  of  the  judge 
to  sign  it,  proceeds  with  reasonable  dil- 
igence, will  not  lose  his  rights  because 
of  the  expiration  or  the  term  of  office 
of  the  judge  to  whom  the  bill  was  pre- 
sented. In  such  a  case  the  party  may, 
within  a  reasonable  time,  present  to 
the  successor  of  the  judge  to  whom  the 
bill  was  first  presented  a  verified  pe- 
tition showing  all  the  facts,  and  pray- 
ing him  to  sign  and  seal  the  bill,  and 
if,  after  notice  and  hearing,  the  party 
is  found  entitled  to  the  relief  he  seeks, 
it  will  be  the  duty  of  the  judge  to 
sign  the  bill  and  make  it  part  of  the 
record."    State  v.  Slick,  86  Ind.  501. 

32.  Ala. — Ex  parte  Nelson,  62  Ala. 
376.  Cal.— Leach  v.  Pierce,  93  Cal.  624, 
29  Pac.  238.  Colo.— Water  Supply,  etc., 
Co.  v.  Tenney,  21  Colo.  284,  40  Pac. 
442.  Conn. — Hotehkiss  v.  Dalton,  46 
Conn.  467.  Fla. — Bowden  v.  Wilson,  21 
Fla.  165.  Compare  Hays  v.  McNealy, 
16  Fla.  406.  Ind.— See  Waterman  v. 
Morgan,  114  Ind.  237,  16  N.  E.  590; 
State  v.  Slick,  86  Ind.  501.  Mich. 
Wright  v.  Judge  of  Superior  Court, 
41  Mich.  726,  49  N.  W.  925.  Mo. 
See  Connelley  v.  Leslie,  28  Mo.  App. 
551.  Neb. — State  v.  Barnes,  16  Neb. 
37,  19  N.  W.  701.  Ohio.— Labold  v. 
Wilson,  4  Ohio  C.  C.  345.  Wis.— Hale 
V.  Haselton,  21  Wis.  320.  Wyo.— Stir- 
ling v.  Wagner,  4  Wyo.  5,  31  Pac.  1032, 
32  Pac.  1128.  Compare  Conway  v. 
Smith  Mercantile  Co.,  6  Wyo.  327,  44 
Ind.  237,  16  N.  E.  590. 

"When  the  court,  in  which  the  cause 
is  tried,  is  abolished,  the  bill  must 
be  signed  by  the  judge  of  the  court 
on  which  the  jurisdiction  thereof  has 
been  conferred."  Reed  v.  Worland,  64 
Ind.  216;  McKeen  v.  Board,  60  Ind.  280. 
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appoint  the  judge  who  tried  the  cause  or  some  other  competent  person, 
as  a  special  judge  to  pass  upon  and  sign  the  bill  of  exceptions.33 

Special  Judge.  —  Where  a  special  judge  is  appointed  to  try  a  case,  he 
has  the  same  power  that  the  regular  judge  would  have  to  allow  time 
in  which  to  present  a  bill  of  exceptions,  and  has  authority  to  sign  such 
bill,  if  presented  within  the  time  allowed.34 

D.  Notice  op  Settlement.  —  Some  require  a  notice  of  the  time  and 
place  of  the  settlement  of  the  bill  to  be  served  upon  the  adverse  party.35 
Other  courts  require  such  notice  only  when  the  settlement  of  the  bill  is 
had  after  the  adjournment  of  the  term  at  which  the  cause  is  tried.36 

E.  Time  op  Settlement.  —  1.  Common  Law  Rule.  —  At  the  com- 
mon law,  it  was  necessary  to  file  a  bill  of  exceptions  at  the  time  at  which 


33.  Winters  V.  Coons,  162  Ind.  26,  69 
N.  E.  458;  Waterman  v.  Morgan,  114 
Ind.  237,  16  N.  E.  590. 

34.  U.  S. — Sire  v.  Ellithorpe  Air 
Brake  Co.,  137  U.  S.  579,  11  Sup.  Ct. 
195,  34  L.  ed.  801.  111.— Fielden  v. 
People,  128  111.  595,  21  N.  E.  584.  Ind. 
Bement  v.  May,  135  Ind.  664,  34  N.  E. 
327,  35  N.  E.  387;  Lee  V.  Hills,  66  Ind. 
474;  Lerch  v.  Emmett,  44  Ind.  331. 
Ky.— Stanaford  v.  Parker,  12  Ky.  L. 
Eep.  878,  15  S.  W.  784,  16  S.  W.  268. 
La. — State  v.  Harris,  39  La.  Ann.  2:>S. 
Mich. — Wessels  V.  Beeman,  66  Mich. 
343,  33  N.  W.  510.  Mo.— Perkins  v. 
Bakrow,  39  Mo.  App.  331;  Connelley 
v.  Leslie,  28  Mo.  App.  551.  Ohio. 
Labold  v.  Wilson,  4  Ohio  C.  C.  345. 
Wis.— Fatt  v.  Fatt,  78  Wis.  633,  48  N. 
W.   52. 

Authority. — When  a  person  other 
than  a  regular  judge  performs  an  act 
in  the  progress  of  a  cause,  the  record 
must  show  his  right  to  act  (Negley  V. 
Wilson,  14  Ind.  215),  and  that  he  pre- 
sided at  the  trial  (Finch  v.  Travellers' 
Ins.   Co.,   87  Ind.   302). 

"But  there  is  nothing  showing  his 
authority  to  preside  in  the  cause,  or 
that  he  did  preside  in  it;  on  the  con- 
trary, the  record  shows  that  the  first 
proceedings  in  the  cause  were  had 
before  Hon.  Solon  Turman,  the  regular 
judge  of  the  circuit  of  which  Putnam 
County  forms  a  part;  and  there  is  no 
notice  of  any  change  of  judges  during 
the  progress  of  the  cause.  Under  these 
circumstances,  the  inference  necessar- 
ily is  that  all  the  proceedings  were 
had  before  Judge  Turman,  as  the  reg- 
ular judge  of  the  Putnam  circuit 
court."  Finch  v.  Travellers'  Ins.  Co., 
87  Ind.  302,  304.  See  also  Travellers' 
tns.  Co.  v.  Leeds,  38  Ind.  444. 

"An  appellate   court    takes    judicial 
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notice  that  a  certain  named  person" 
is  the  regular  judge  of  one  of  the 
courts  of  the  state.  Indianapolis  St. 
R.  Co.  v.  Lawn,  30  Ind.  App.  515,  66 
N.  E.  508. 

Where  a  motion  for  a  new  trial  is 
heard  by  one  acting  as  judge  pro  tern, 
who  did  not  hear  the  evidence,  and  a 
bill  of  exceptions  is  signed  by  him  in 
vacation,  no  reason  being  shown  why 
the  regular  judge  who  heard  the  evi- 
dence did  not  sign  the  same,  the  bill 
of  exceptions  will  be  disregarded. 
Chicago,  etc.  R.  Co.  v.  Marseilles,  107 
111.  313;  Bement  v.  May,  135  Ind.  664, 
34  N.  E.  327,  35  N.  E.  387. 

Mississippi  Rule. — The  regular  judge 
must  sign  the  bill,  although  a  special 
judge  presides.  Rankin  Co.  Sav.  Bank 
V.  Johnson,   56   Miss.   125. 

35.  Cal.— Willard  v.  Dillard,  88  Cal. 
154,  24  Pae.  940.  Ga.— Ward  v.  State, 
87  Ga.  160,  13  S.  E.  711;  Walker  V. 
Johnson,  64  Ga.  363;  McLendon  v.  Mc- 
Lendon,  61  Ga.  110;  Worshaw  v.  New- 
ton, 60  Ga.  595;  Meador  v.  Dent,  48 
Ga.  126;  Bliss  v.  Stevens,  13  Ga.  401. 
Neb. — Greenwood  v.  Craig,  27  Neb.  669, 
43  N.  W.  427;  Birdsall  v.  Carter,  16 
Neb.  422,  20  N.  W.  287.  S.  C— Harle 
r.  Morgan,  30  S.  C.  611,  9  S.  E.  659. 
Wis. — Bonesteel  v.  Bonesteel,  30  Wis. 
151. 

United  States  Court. — A  party  in- 
tending to  take  a  bill  of  exceptions 
must  give  notice  to  the  judge  at  the 
trial.  Ex  parte  Bradstreet,  4  Pet.  (U. 
S.)    102,   7  L.  ed.  796. 

36.  Cal.— Matter  of  Scott,  128  Cal. 
578,  61  Pac.  98.  111.— Russell  v.  Thorn 
as,  39  111.  App.  158.  Mass. — Baron  v. 
Fitzpatrick,  167  Mass.  417,  45  N.  E. 
915;  Fletcher  V.  Sibley,  124  Mass.  220. 
Wash.— State  v.  Howard,  15  Wash.  425, 
46  Pac.  650. 
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the  trial  was  had,  and  by  the  Statute  of  Westminster  2  (13  Edw.  I.,  c. 
31),  the  judge  was  compelled  to  seal  the  bill  at  the  same  time'7 

2.     Statutory  Rule.  —  The  statutes  of  most  states  allow  the  courts 
to  grant  time  in  whieh  to  file  bills  of  exeeptions.38    But  even  before  the 


37.  See  3  Bl.  Com.  372,  and  the 
following  cases:  U.  S. — United  States 
V.  Carey,  110  U.  S.  51,  3  Sup.  Ct.  424, 
28  L.  ed.  67.  111.— Hake  v.  Strubel,  121 
111.  321,  12  N.  E.  676.  Ind.— Lengel- 
sen  v.  McGregor,  162  Ind.  258,  67  N.  E. 
524,  70  N.  E.  248;  Kirby  v.  Bowland, 
69  Ind.  290;  Brown  v.  American  Steel 
&  W.  Co.,  43  Ind.  App.  560,  88  N.  E. 
80.  Kan. — Kshinka  V.  Cawker,  16  Kan. 
63;  Brown  v.  Khodes,  1  Kan.  339;  Gal- 
lahcr  v.  Sonthwood,  1  Kan.  141. 

38.  U.  S. — Walton  V.  United  States, 
9  Wheat.  651,  6  L.  ed.  182.  Ala. 
Code,  1907,  §2863;  Tisdale  V.  Alabama 
&  G.  Lumb.  Co.,  131  Ala.  456,  31  So. 
729.  Ariz.— Eev.  St.  1901,  §1465.  Ark. 
Kirby's  Dig.  of  St.,  1904,  §§6222-6225; 
Garibaldi  V.  Carroll,  33  Ark.  568.  Cal. 
Code,  1906,  §650;  Flagg  V.  Puterbaugh, 
98  Cal.  134,  32  Pac.  863;  Caldwell  v. 
Parks,  47  Cal.  640.  D.  C— Code  of 
Law,  §73.  Fla.— Gen.  St.,  1906,  §1696- 
§2093.  Ga.— Code,  1895,  §§5554-5606; 
In  re  Ross,  95  Ga.  569,  20  S.  E.  268; 
Huff  v.  Brantley,  66  Ga.  599;  Forsythe 
v.  Preer,  64  Ga.  281.  Idaho.— Code, 
1901,  $5514-15519,  $3519.  111.— Eev.  St. 
1908,  §81,  p.  1630,  §84,  p.  1631.  Ind. 
Burn's  Ann.  St.  1908,  $660;  Mikesell 
V.  South  Bend  Elec.  Co.,  29  Ind.  App. 
686,  65  N.  E.  11;  Louisville,  etc.  R.  Co. 
v.  Terrell,  12  Ind.  App.  32S,  39  N.  E. 
295;  Gish  v.  Gish,  7  Ind.  App.  104,  34 
N.  E.  305.  la.— Ann.  Code,  1S97,  §3742, 
$5418-§5421;  Sweet  v.  Wright,  57  Iowa 
510,  10  N.  W.  870.  Kan.— Gen.  St. 
1905,  $$5198,  6110,  5201,  5790;  Cook  v. 
Larson,  47  Kan.  70,  27  Pac.  113.  Ky. 
Johnson  v.  Stivers,  95  Ky.  128,  23  S. 
W.  957;  McFarland  V.  Burton,  89  Ky. 
294,  12  S.  W.  336.  La. — Thompson  V. 
Packwood,  2  La.  Ann.  624;  State  v. 
Buchanan,  12  La.  202.  Md—  Mary- 
land, ch.  79,  p.  668,  p.  682.  Mass. 
Rev.  Laws,  1902,  p.  1856,  p.  1567;  El- 
well  v.  Dizer,  1  Allen  484.  Mich. 
Comp.  Laws,  p.  3108,  §10248.  Minn. 
Rev.  Laws,  1905,  §$4202,  5404;  Van 
Brunt,  etc.  Co.  v.  Kinney,  51  Minn.  337, 
53  N.  W.  643.  Miss.— Code,  1906, 
$$796-799;  Allen  V.  Levy,  59  Miss.  613. 
Mo.— Ann.  St.  1906,  §3732;  State  exrel. 
Hoffman  v.  Withrow,  135  Mo.  376,  36 
&  W.  896.    Mont.— Rev.  Codes,  $§6788, 


7190.  Neb.— Cobbey  's  Com.  St.,  1907, 
§1295,   $82643,   2644,    §1705-B;   Schielda 

i .  ilorbach,  40  Neb.  103,  58  N.  W.  720j 
State  v.  Gaslin,  25  Neb.  71,  40  N.  W. 
601.  N.  H.— Pub.  St.  &  Sess.  Laws, 
1901,  pp.  668,  669.  N.  J.— Gen.  St., 
$122,  p.  1144,  §157,  p.  1151.  N.  M. 
Comp.  Laws,  §S96;  Evans  V.  Baggs,  4 
X.  M.  117,  13  Pac.  207.  N.  Y.— Vol.  1, 
Rev.  St.  &  G.  L.  of  N.  Y.,  p.  1298,  $20, 
Code  Civ.  Proc,  $997;  Gilchrist  v.  Ste- 
venson, 7  How.  273.    N.  C. — Pub.  Laws, 

1907,  p.  437,  §1,  1905,  $591.  Ohio. 
Everett's  ed.,  §5301,  $$7304,  7305; 
Young  v.  Shallenberger,  53  Ohio  St. 
291,    41    N.    E.    518.      Okla.— Gen.    St. 

1908,  $§2200-2203.  Ore.— Bellinger  & 
Cotton's  Ann.  Codes  &  St.,  $907;  Che 
Gong  v.  Stearns,  16  Ore.  219,  17  Pac. 
871.    Pa. — Stewart  v.  Huntington  Bark, 

11  Serg.  &  R.  267,  14  Am.  Dec.  628. 
R.  I.— Gen.  Laws,  $14,  pp.  86,  860. 
S.  C—  Code,  1902,  §345;  Rogers  v.  Nash, 

12  S.  C.  559.  S.  D.— Rev.  Code,  1903, 
§§296,  299,  §421.  Tenn.— Mallon  v. 
Tucker  Mfg.  Co.,  7  Lea  62.  Tex. 
Sayle's  Tex.  Civ.  St.  1897-08,  art. 
1364-9;  Willson's  Tex.  Crim.  Code,  1897, 
art.  621,  724;  Leon  &  Blum  v.  Schram 
&  Co.,  58  Tex.  524.  Utah.— Comp. 
Laws,  1907,  $3286-§4946;  Willard  V. 
Woodland,  7  Utah  192,  26  Pac.  284.  Vt. 
Pub.  St.  1906,  $19S3-$1985;  Higbee  V. 
Sutton,  14  Vt.  555.  Wash.— Pierce's 
Code,  1905,  §§679,  683.  W.  Va.— Code, 
1906,  $$3979,  4951.  Wis.— St.  1S98, 
§§2874,  4724;  Vroman  V.  Dewey,  22  Wis. 
36;  Getty  v.  Rountree,  2  Chand.  28; 
2  Pinn.  379,  54  Am.  Dec.  138.  Wyo. 
Rev.  St.  1899,  §$5377,  5378,  3740;  JubT5 
v.  Thorp,  2  Wyo.  406. 

"The  right  to  file  a  bill  of  excep- 
tion is  given  by  statute,  and,  as  is  true 
in  all  instances  where  a  statutory  right 
is  sought  to  be  made  available,  there 
must  be  a  compliance  with  the  material 
provisions  of  the  statute.  The  statute 
requires  the  bill  to  be  presented  at 
the  time  of  the  trial,  or  within  such 
time  thereafter  as  the  court  may  allow. 
The  exceptions,  however,  must  as  the 
statute  provides,  be  taken  at  the  time 
of  the  trial."  Elliott  App.  Prac.   §296. 

In  Indiana  the  time  which  may  be 
allowed  in  civil  cases  is  not  expressly 
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passage  of  such  statutes  the  courts  of  a  few  ^states  had  relieved  the 
strictness  of  the  common  law  rule  by  allowing  bills  to  be  filed  nunc 
pro  tunc.39  If  part  of  a  bill  of  exceptions  is  presented  within  the  time 
allowed  and  part  after  that  time,  no  part  of  the  bill  will  be  considered 
on  appeal.40 


limited  by  statute,  but  the  courts  have 
said  the  time  given  must  be  definite 
and  reasonable.  Burns  Ann.  St.  (Ind.), 
1908,  §660;  Cincinnati,  etc,  R.  Co.  v. 
Leviston,  97  Ind.  4S8;  Logansport,  etc. 
Co.  v.  Davidson,  51  Ind.  472;  Lansing 
f.   Coats,  18  Ind.  166. 

Criminal  Cases. — The  rule  in  crim- 
inal cases  is  the  same  as  in  civil  cases. 
Burn's  Ann.  St.  (Ind.)  1908,  §2163.  See 
Stieler  v.  State,  166  Ind.  548,  77  N.  E. 
1083. 

Formerly  the  statute  expressly  limit- 
ed the  time  to  not  more  than  sixty 
days  from  the  time  the  judgment'  was 
rendered,  and  if  a  bill  was  filed  after 
the  expiration  of  sixty  days  from  the 
rendition  of  judgment  it  must  be  dis- 
regarded, though  filed  with  the  assent 
and  approval  of  the  court.  State  v. 
Hunt,  137  Ind.  537,  37  N.  E.  409;  Hock 
V.  State,  20  Ind.  App.  64,  50  N.  E.  93; 
Houston  v.  State,  15  Ind.  App.  424,  44 
N.  E.  317.  "Leave  asked  and  obtained 
after  the  judgment  was  rendered  was 
held  to  give  no  right  to  file  a  bill  of 
exceptions,  because  the  statute  only 
gives  the  judge  power  to  grant  such 
leave  at  the  time  of  the  trial,  and  the 
trial  is  terminated  by  the  entry  of 
final  judgment."  Ewbank's  Man.  of 
Pr.,  §33. 

For  rules  as  to  time  in  other  states 
Bee:  Ala.— Code,  1907,  $2863.  Ariz. 
Rev.  St.,  1901,  §1465.  Ark.— Kirby's 
Dig.  of  St.,  1904,  §6222-6225.  Cal. 
Code,  1906,  §650.  D.  C— Code  of  Law, 
$73.  Fla.— Gen.  St.,  1906,  §1696,  §2093. 
Ga.— Code,  1895,  §5554-§5606.  Idaho. 
Code,  1901,  §3519,  §5514-§5519.  111. 
Eev.  St.  1908,  §81,  p.  1630,  §84,  p.  1631. 
Kan.— Gen.  St.  1905,  §§5198,  5201,  5790, 
6U0.  Md  —  Maryland,  ch.  79,  p.  688. 
Mass.— Eev.  Law,  1902,  pp.  1856,  1857. 
Mich.— Comp.  Laws,  §10248,  p.  3108. 
Minn— Rev.  Law,  1905,  §§4202,  5404. 
Miss.— Code,  1906,  §796-§799.  Mo. 
Ann.  St.  1906,  §§728,  3732.  Mont. 
Rev.  Code,  §§6788,  7190.  Neb.— Cob- 
bey's  Com.  St.,  1907,  §§1295,  2643,  2644. 
N.  H.— Pub.  St.  &  Sess.  Laws,  1901, 
pp.  668,  669.  N.  J.— Gen.  Sts.  §122,  p. 
1144,     §157,     p.     1151.      N.    M.— Comp. 


Laws,  §896.  N.  T.— Code  Civ.  Proc., 
§997.  N.  C— Pub.  Laws,  1907,  p.  437. 
Ohio.— St.  (Everett's  ed.)  §§5301,  7304, 
7305.  R.  I.— Gen.  Laws,  §14,  pp.  860, 
861.  S.  C— Code,  1902,  §345.  S.  D. 
Rev.  Code,  1903,  §296.  Tex.— Wilkin 's 
Tex.  Crim.  Code,  1897,  art.  621;  Sayle's 
Tex.  Civ.  St.,  1897,  1898,  art.  1365-1369. 
Utah.— Comp.  Laws,  1907,  §§3286,  4946. 
Vt.— Pub.  St.,  1906,  §§1983-1985.  Wash, 
Pierce's  Code,  1905,  §679-§683.  W.  Va. 
Code,    1906,     §§3979,     4951.     Wis.— St., 

1898,  §§2874,    4724.     Wyo.— Rev.     St., 

1899,  §§5377,  5378,  3740. 

39.  U.  S.— Ward  v.  Cochran,  150  IT. 
S.  601,  14  Sup.  Ct.  230,  37  L.  ed.  1195; 
United  States  v.  Jones,  149  U.  S.  262, 
13  Sup.  Ct.  840,  37  L.  ed.  726;  Shep- 
pard  v.  Wilson,  6  How.  260,  12  L.  ed. 
430;  Walton  v.  United  States,  9  Wheat. 
651,  6  L.  ed.  182;  Whalen  v.  Sheridan, 
10  Fed.  661.  Ark.— Lyon  v.  Evans,  1 
Ark.  349.  Fla. — Robinson  v.  Hart- 
ridge,  13  Fla.  501.  111.— Wabash,  etc. 
R.  Co.  v.  People,  106  111.  652.  Ind. 
Kirby  v.  Bowland,  69  Ind.  290;  New 
Albany  &  S.  R.  Co.  v.  Wilson,  16  Ind. 
402.  Miss. — Eankin  Bank  t>.  Johnson, 
56  Miss.  125.  Mo. — Musick  v.  Kansas 
City,  etc.  Co.,  124  Mo.  544,  28  S.  W. 
72;  State  v.  Evan,  120  Mo.  88,  22  S. 
W.  486,  25  S.  W.  351;  Cunningham  v. 
Wells,  16  Mo.  App.  78.  Ohio. — Toledo 
v.  Preston,  50  Ohio  St.  361,  34  N.  E. 
353;  Bothe  v.  Dayton,  etc.  E.  Co.,  37 
Ohio  St.  147.  Pa.— Hill  v.  Egan,  160 
Pa.  119,  28  Atl.  646. 

Nunc  Pro  Tunc  Entry. — Parol  evi- 
dence, or  the  statement  in  a  bill  of 
exceptions,  is  not  sufficient  on  which 
to  make  a  nunc  pro  tunc  entry  showing 
the  giving  of  time  to  file  a  bill. 
Schoonover  v.  Eeed,  65  Ind.  313. 

40.  McFadden  v.  Owens,  150  Ind. 
213,  49  N.  E.  1058;  Wysor  v.  Johnson, 
130  Ind.  270,  30  N.  E.  144.  In  Wysor 
V.  Johnson,  supra,  the  court  said:  "This 
requires,  however,  that  the  party  ac- 
tually present  a  bill  of  exceptions,  and 
not  as  in  this  case  a  mere  fragment 
of  a  bill.  The  rule  above  stated  is 
based  on  section  692  R.  S.  1881,  and 
the  language  of  the  statute  requires 
that  the  party  'must  within  such  time 


vol  rv 


BILLS  OF  EXCEPTIONS 


337 


Effect  of  Expiration  of  Time  Limit.  —  In  the  absence  of  an  agreement  of 
the  parties,  a  judge  has  no  authority  to  sign  a  bill  of  exceptions  ten- 
dered after  the  expiration  of  the  time  limit." 

3.  During  Trial  Term.  —  Under  these  statutes  time  may  be  granted 
to  a  party  taking  exceptions  to  prepare  and  file  a  bill  of  exceptions, 
but  not  beyond  the  term,  unless  by  special  leave  of  court.42  In  the 
absence  of  grant  of  time  by  the  court,  the  exceptions  must  be  reduced 
to  writing  immediately.43  But  a  grant  of  time  will  be  presumed  where 
the  bill  is  filed  within  the  term  at  which  the  rulings  excepted  to  were 
made.44 


as    may    be    allowed,    present     to     the 
judge  a  proper  bill  of  exceptions.'  " 

41.  Cal.  —  Higgins  V.  Mahoney,  50 
Cal.  441.  Colo. — Cramner  v.  Kansas 
Pac.  R.  Co.,  4  Colo.  96.  Fla  —  Bush  v. 
State,  21  Fla.  569.  Ga  —  Hamilton  v. 
Georgia  Pac.  R.  Co.,  85  Ga.  644,  11 
S.  E.  1029;  Smith  v.  Burn,  2  Ga.  262. 
Ind. — Thompson  v.  Eagleton,  33  Ind. 
300.  Mass.  —  Tufts  v.  Newton,  119 
Mass.  476. 

42.  U.  S. — Ex  parte  Bradstreet,  4 
Pet.  102,  7  L.  ed.  796;  Walton  v.  United 
States,  9  Wheat.  651,  6  L.  ed.  182;  Mc- 
Donald v.  Faulkner,  2  Ark.  472.  Ark. 
Lyon  v.  Evans,  1  Ark.  349.  Conn. 
Camp  v.  Tompkins,  9  Conn.  545.  Ga. 
Carev  v.  McDougald,  4  Ga.  609.  111. 
Neeee  v.  Haley,  23  111.  362.  Ind. 
Burns'  Ann.  Code,  1908,  §656;  Rose  v. 
State,  171  Ind.  662,  87  N.  E.  103;  Citi- 
zens' St.  R.  Co.  v.  Marvil,  161  Ind.  506, 
67  N.  E.  921;  Minnick  v.  State,  154 
Ind.  379,  56  N.  E.  851;  Brown  v.  Ohio 
&  M.  R.  Co.,  135  Ind.  587,  35  N.  E.  503 
(cases  cited).  Ky. — Black  v.  Kaiser, 
91  Ky.  422,  16  S.  W.  89.  La.— State  v. 
Buchanan,  12  La.  202;  Livingston  v. 
Herman,  9  Mart.  195.  Miss. — Wilcox 
f.  Mitchell,  4  How.  272.  Wis.— Getty 
V.  Rountree,  2  Chand.  28,  2  Pinn.  379, 
54  Am.  Dec.  138. 

In  §622  Elliott's  App.  Prac,  it  is 
said:  "A  trial  court,  while  in  session, 
has  a  discretionary  power  to  grant 
time  either  within  or  beyond  the  term 
for  filing  a  bill  of  exceptions.  If  it 
makes  the  order  in  term  its  discretion 
will  not  be  supervised  on  appeal,  but 
an  abuse  of  discretion  may  be  so  gross 
as  to  constitute  error.  It  is  seldom, 
however,  that  an  order  designating  a 
time  within  which  an  act  shall  be  done 
is  subject  to  review  on  appeal." 

In  Nichols  V.  Central  Trust  Co.,  43 
Ind.  App.  64,  86  N.  E.  878,  the  court 
said:    "The    court    had     no    authority 


except  as  granted  by  the  statute  to 
give  time  extending  beyond  the  term 
for  the  presentation  of  the  bill  of 
exceptions.  This  special  power  must 
bo  granted  at  the  time  of  the  ruling 
excepted  to  or  at  the  time  of  the 
ruling  of  the  motion  for  a  new  trial, 
which  carries  the  rulings  of  the  court 
assigned  as  causes  for  a  new  trial  and 
the  exceptions  thereto  forward  to  the 
time  of  the  ruling  on  such  motion. 
When  the  time  beyond  the  term  has 
expired,  there  is  no  authority  to  ex- 
tend the  time.  The  court  or  judge 
has  no  jurisdiction  over  the  subject- 
matter,  and  can  not  be  given  such 
jurisdiction  by  the  agreement  of  the 
parties."  See  also  Citizens' St.  R.  Co. 
v.  Marvil,  161  Ind.  506,  67  N.  E.  921. 

43.  Hunter  v.  State,  101  Ind.  406; 
Lake  Erie  &  W.  R.  Co.  v.  Fix,  88  Ind. 
381;  Colee  v.  State,  75  Ind.  511;  Sohn 
v.  Marion,  etc.  R.  Co.,  73  Ind.  77;  Good- 
win v.  Smith,  72  Ind.  113. 

44.  Wysor  v.  Johnson,  130  Ind.  270, 
30  N.  E.  144;  Hale  v.  Matthews,  118 
Ind.  527,  21  N.  E.  43;  Calvert  V.  State, 
91  Ind.  473;  Fehn  v.  State,  3  Ind.  App. 
568,  29  N.  E.  1137;  Noblesville,  etc. 
Co.  v.  Teter,  1  Ind.  App.  322,  27  N.  E. 
635. 

In  §804  Elliott's  App.  Pr.,  it  is  said: 
"There  is  important  difference  be- 
tween cases  where  the  bill  is  filed  in 
term  and  those  where  the  bill  is  not 
filed  until  after  the  close  of  the  term. 
In  the  latter  case  the  record  must 
affirmatively  show,  as  we  have  said  in 
a  preceding  paragraph  of  this  chapter, 
that  time  beyond  the  term  was  given 
while  in  the  former  case  there  is  no 
necessity  for  such  a  record  statement. 
There  is  a  substantial  agreement  that 
there  need  be  no  such  record  entry, 
although  there  is  some  diversity  of 
opinion  as  to  the  grounds  upon  which 
the  conclusion  rests." 
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4.  After  Close  of  Term.  —  The  court  cannot,  in  the  absence  of  a 
statute  or  agreement  of  parties,  sign  and  allow  a  bill  after  the  close  of 
the  term  at  which  judgment  was  rendered.45 

5.  Effect  of  Death  of  One  of  the  Parties.  —  The  bill  of  exceptions 
may  be  signed  and  settled  after  the  death  of  one  of  the  parties  where 
the  representatives  of  the  dead  have  received  the  proper  notice.40 

6.  Settlement  on  Sunday.  —  When  no  emergency  is  disclosed,  nor 
necessity  shown  for  presenting  and  signing  a  bill  of  exceptions  on  Sun- 
day, such  act  is  unlawful.47 

7.  Computation  of  Time.  —  a.  From  Entry  of  Judgment.  —  Where 
notice  of  entry  of  judgment  is  required,  time  begins  to  run  from  the 
time  of  service  of  notice.48  When  no  notice  is  required,  time  begins  to 
run  from  the  day  of  judgment.49 

b.  From  Close  of  Term.  —  A  few  courts  hold  that  the  time  begins 
to  run  from  the  close  of  the  term  at  which  the  trial  is  had.50 

c.  Inclusion  and  Exclusion  of  Days.  —  The  time  is  computed  by 
excluding  the  first  day  and  including  the  last.51 

Sunday. —  Sunday  is  computed  as  a  day  unless  it  is  the  last  day.62 


45.  Ala. — Markland  v.  Albes,  81 
Ala.  433,  2  So.  123.  HL— Hawes  v. 
People,  129  111.  123,  21  N.  E.  777;  Hake 
v.  Strubel,  121  111.  321,  12  N.  E.  676. 
Ind.— Marshall  v.  State,  123  Ind.  128, 
23  N.  E.  1141;  Bartley  v.  State,  111 
Ind.  358,  12  N.  E.  503.  Tex.— Franeo 
Texan  Land  Co.  v.  Chaptive,  3  S.  W.  31. 

46.  Hayden  v.  Ortkeiss,  83  Ky.  396; 
Davis  Admr.  v.  Coggin's  Admr.,  4  Ky. 
L.  Rep.  723;  Van  Valkenbnrg  v.  Rog- 
ers, 17  Mich.  322. 

47.  Roberts  v.  Farmers'  &  M.  Bank, 
136  Ind.  154,  36  N.  E.  128.  In  this 
case  the  court  said:  "A  work  of  neces- 
sity done  on  Sunday  is  not  unlawful. 
In  this  case  it  does  not  seem  that  the 
presentation  and  signing  of  the  bill 
of  exceptions  was  necessary  on  that 
day.  The  sixty  days  allowed  by  the 
court  for  this  purpose  would  not  expire 
until  July  18,  six  days  after  the  day 
on  which  the  bill  was  presented  and 
signed;  and  no  emergency  is  disclosed 
in  the  record  which  would  show  the 
necessity  of  presenting  and  signing  the 
bill  of  exceptions  on  Sunday.  Whether 
a  bill  of  exceptions  might,  in  any  case, 
be  presented  and  signed  on  Sunday,  we 
need  not  decide.  In  this  case  the  act 
was  unlawful." 

48.  Kelleher  v.  Creciat,  89  Cal.  38, 
26  Pac.  619;  Biagi  v.  Howes,  66  CaL 
469,  6  Pac.  100. 

49.  Rayl  v.  Wavne  County,  91  Mich. 
4,  51  N.  W.  693;  Wineland  v.  Cochran, 
8   Neb.   533. 


50.  Fla. — Lewis  v.  Meginniss,  25 
Fla.  589,  6  So.  169;  Marks  v.  Boone,  24 
Fla.  177,  4  So.  532.  Neb.— Sehields  v. 
Horbach,  40  Neb.  103,  58  N.  W.  7215; 
State  v.  Hopewell,  35  Neb.  822,  53  N. 
W.  990;  State  v.  Weaver,  11  Neb.  163, 
8  N.  W.  385.  Ohio.— Johnson  v.  Rail- 
road Co.,  47  Ohio  St.  318,  24  N.  E.  493. 

51.  Ind.— Burns  Ann.  St.,  1908, 
§1350;  Keeler  v.  Heims,  126  Ind.  382, 
26  N.  E.  61;  Miller  V.  Mum  63  Ind. 
496;  Huff  V.  Krause,  63  Ind.  396; 
Schoonover  v.  Irwin,  58  Ind.  287;  Baker 
v.  Ditchers,  54  Ind.  310;  De  Haven  v. 
De  Haven,  46  Ind.  296;  State  ex  rel. 
McCoy  v.  Thorn,  28  Ind.  306;  Lewis 
Tp.  Imp.  Co.  v.  Royer,  38  Ind.  App. 
151,  76  N.  E.  1068;  Citizens'  St.  R. 
Co.  V.  Albright,  14  Ind.  App.  433,  42 
N.  E.  238,  42  N.  E.  1028.  la.— McCoid 
v.  Rafferty,  84  Iowa  532,  51  N.  W.  24; 
Sheldon  Bank  v.  Royce,  84  Iowa  288, 
50  N.  W.  986.  Ky. — Cavanaugh  v. 
Corekran,  11  Ky.  L.  Rep.  855.  Mass. 
Cowley  V.  McLaughlin,  141  Mass.  181,  4 
N.  E.  821.  Mo. — Fulkerson  v.  Mur- 
dock,  123  Mo.  292,  27  S.  W.  555.  Wyo. 
Conway  v.  Smith  Merc.  Co.,  6  Wyo. 
327,  44  Pac.  940. 

52.  Wilkinson  c.  Castellow,  14  Ga. 
122;  Burns  Ann.  St.  (Ind.),  1908,  $1350; 
Yocum  v.  First  Nat.  Bank,  144  Ind. 
272,  43  N.  E.  231;  Backer  v.  Pyne,  130 
Ind.  288,  30  N.  K  21;  English  v.  Dick- 
ey, 128  Ind.  174,  27  N.  E.  495;  Hogue 
v.  McClintock,  76  Ind.  205;  Wormack 
v.  McAhrcns,  9  Ind.  6. 


VoL  IV 


BILLS   OF   EXCEPTIONS 


339 


When  the  last  day  is  Sunday,  the  hill  may  be  settled  on  Monday.5* 

d.  Effect  of  Motion  for  New  Trial.  Where  a  motion  for  a  new 
trial  is  filed  within  the  time  allowed  by  statute,  the  time  for  the  settle- 
ment of  a  bill  of  exceptions  is  extended  to  the  term  in  which  the  motion 
is  determined.64 

8.  Extension  of  Time. — a.  Eight  To  Extend  Time. —  Most  states 
have  statutory  provisions  allowing  the  court  to  extend  the  time  for 
settling  and  filing  bills  of  exceptiuns,i5  such  extension  being  a  judicial 


53.     Ga. — Harris  V.    Atlanta,    62    Ga.  | 
290.    Ind. — Yocum  v.   First   Nat.   Bank,  j 
144  Ind.  272,  43  N.  E.  231.    Mo.— Cash 
v.     Penix,     11     Mo.     App.     597.       Tex. 
Bacon  r.  State,  10  Tex.  98. 

"Legal   Holiday. — If    last     day    is     a  | 
legal   holiday,   bill  must   be  settled   the 
day  before.    Cooney  V.  Burt,  123   Mass. 
579. 

February  29th. — February  29th  is 
counted  aB  a  day  in  computing  the 
time.  Helphenstine  v.  Vincennes  Nat. 
Bank,  65  Ind.  582,  overruling  Porter  v. 
Holloway,  43  Ind.  35;  Porter  V.  Daugh- 
erty,  43  Ind.  37. 

Tim©  Until  Certain  Day. — When  time 
is  given  until  a  certain  day  to  file  a 
bill,  it  may  be  filed  on  that  day  or 
on  any  day  preceding  it.  Thorn  c. 
Delany,  6  Ark.  219;  Meaux  V.  Meaux, 
81  Ky.  475.  Contra,  Hartman  V.  Ring- 
genberg,  119  Ind.  72,  21  N.  E.  464; 
Corbin  v.  Ketcham,  87  Ind.  138;  Eshel- 
man  v.  Snyder,  82  Ind.  498;  Erb  v. 
Moak,    78    Ind.    569. 

On  or  Before  a  Given  Day. — When 
time  is  given  as  above,  the  party  has 
all  of  such  day  for  performance.  Adams 
v.  Dale,  29  Ind.  273;  Harrison  v.  Price, 
22  Ind.  165. 

By  a  Given  Day. — When  an  act  is 
to  be  performed  by  a  given  day,  per- 
formance may  be  made  before  such 
day  or  any  time  during  such  day.  Par- 
ker v.  McAllister,  14  Ind.  12;  Walters 
v.  Stockberger,  20  Ind.  App.  277,  50 
N.  E.  763. 

Time  Until  Next  Term. — Where 
leave  was  given  "till  next  term"  to 
file  a  bill  of  exceptions,  it  was  held 
that  a  bill  filed  on  the  sixth  day  of 
the  following  term  was  not  in  time. 
De  Haven  v.  De  Haven,  46  Ind.  396. 

54.  U.  S. — Merchants'  Ins.  Co.  V. 
Buckner,  98  Fed.  222,  39  C.  C.  A.  19. 
Ala.— Barron  v.  Barron,  122  Ala.  194, 
25  So.  55.  111.— People  v.  Gary,  105  111. 
264.  Ind. — Banner  Cigar  Co.  V.  Kamm, 
etc.  Co.,  145  Ind.  266,  44  N.  E.  455; 
Bement  v.  May,  135  Ind.  664,  34  N.  E. 


327,  35  N.  E.  387.  Ky.— Wade  v.  Bry- 
ant, 9  Ky.  L.  Rep.  875,  7  S.  W.  397. 
Md. — Westminster  p.  Shipley,  68  Md. 
610,  13  Atl.  365.  Mich.— Adrian  Fur- 
niture Mfg.  Co.  v.  Lane,  92  Mich.  295, 
52  N.  W.  615.  Mo. — Young  v.  Downey, 
150  Mo.  317  51  S.  W.  751;  Givens  V. 
Van  Studdiford,  86  Mo.  149,  56  Am. 
Rep.  421.  Ohio.— Estabrook  v.  Gibhart, 
32  Ohio  St.  415.  Tex.— Sabine,  etc.  R. 
Co.  v.  Joachimi,  58  Tex.  452,  George 
V.  State,  25  Tex.  App.  229,  8  S.  W.  25. 

Contra,  Kan. — City  of  South  Haven 
f.  Christian,  49  Kan.  229,  31  Pac.  154. 
Mo. — Nelson  P.  Withrow,  19  Mo.  App. 
270.  Neb. — Donovan  v.  Sherwin,  16 
Neb.  129,  20  N.  W.  26. 

55.  Ind. — Trentman  v.  Swartzell,  85 
Tnd.  443;  Davidson  v.  State,  62  Ind. 
276.  la. — Edwards  v.  Cosgro,  77  Iowa 
428,  42  N.  W.  362.  Ky.— Johnson  v. 
Stivers,  95  Ky.  128,  23  S.  W.  957; 
Smith  V.  Blakeman,  8  Bush  476.  Mich. 
Lenhoff  V.  Circuit  Judge,  82  Mich.  565, 
46  N.  W.  783.  Mo.— Rine  v.  Chicago, 
etc.  R.  Co.,  88  Mo.  392.  Neb.— Gray  v. 
Klbling,  35  Neb.  278,  53  N.  W.  68. 
Nev. — Burns  v.  Rodefer,  15  Nev.  59. 
Ohio.— Pugh  v.  State,  51  Ohio  St.  116, 
36  N.  E.  783.  Wis.— Ottillie  v.  Waech- 
ter,  33  Wis.  252. 

Grounds  for  Extension. — (1.)  Un fa- 
miliarity with  rules  of  practice  is  (In  re 
Chateaugay,  etc.  Co.,  128  U.  S.  544,  9 
Sup.  Ct.  150,  32  L.  ed.  508).  (2.)  Ab- 
sence of  judge  is  not  (Meyer  v.  Binkle- 
man,  5  Colo.  133;  Roberts  v.  Leonard, 
62  Ga.  209.  Contra,  McFarland  v.  Bur- 
ton, 89  Ky.  294,  12  S.  W.  336).  (3.) 
Misconstruction  of  law  is  not  (Moe  v. 
Northern  Pac.  R.  Co.,  2  N.  D.  232,  50 
N.  W.  715).  (4.)  Misunderstanding  or 
sickness  is  (Milwaukee  Co.  v.  Pabst, 
64  Wis.  244,  25  N.  W.  11).  (5.)  In- 
ability or  failure  of  court  reporter  to 
prepare  and  furnish  transcript  of  evi- 
dence is  (Burn's  Ann.  St.  (Ind.),  1908, 
§661). 

Legislature  Extending. — An  order  ex- 
tending the  time  for  signing  a  bill  of 
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act.      Such    time    cannot   be    extended    after   it    has    once    expired.58 
Rule  in  Criminal  Cases.—  There  may  be  an  extension  in  criminal  cases 
just  as  in  civil  cases  unless  the  statute  prevents.57 

b.  The  Order  Granting  Time.  —  In  General. —  The  order  grant- 
ing time  to  file  a  bill  after  the  term  must  be  made  during  the  term,  and 
there  must  be  a  record  entry  made  showing  the  fact  at  the  time  the 
leave  is  granted.  A  recital  in  the  bill  of  exceptions  is  not  sufficient 
And  a  recital  in  the  order  book  made  at  the  time  of  filing  the  bill  is  of 
no  more  force  than  the  statement  in  the  bill  itself.58 

Where,  upon  the  overruling  of  the  motion  for  a  new  trial,  exceptions 
are  taken  at  the  time,  and  on  the  same  day  leave  of  court  is  asked  and 
granted  for  a  specified  period  of  time  in  which  to  file  a  bill  of  exceptions, 
it  is  properly  in  the  record,  although  other  proceedings  in  the  cause 
intervened  between  the  time  of  taking  the  exceptions  and  the  leave  of 
court  granted  for  the  filing  of  the  bill.58 


exceptions  is  a  judicial  act.  The  legis- 
lature cannot,  directly  nor  indirectly, 
perform  a  judicial  act.  Village  of 
Marseilles  V.  Howland,  136  111.  81,  26 
N.  E.  495;  Johnson  v.  Gebhauer,  159 
Ind.  271,  64  N.  E.  855. 

56.  U.  S.— Yellow  Poplar  Lumb.  Co. 
V.  Chapman,  74  Fed.  444,  20  C.  C.  A. 
503;  Missouri,  K  &  T.  E.  Co.  v.  Rus- 
sell, 60  Fed.  501,  9  C.  C.  A.  108.  Ala. 
Rosson  v.  State,  92  Ala.  76,  9  So.  357; 
Bass  Furnace  Co.  V.  Glasscock,  86  Ala. 
244,  6  So.  430.  Ark. — Davies  v.  Nich- 
ols, 52  Ark.  554,  13  S.  W.  129.  Cal. 
In  re  Clary's  Estate,  112  Cal.  292,  44 
Pac.  569;  Willard  V.  Dillard,  86  Cal. 
154,  24  Pac.  940.  Fla.— Myrick  V. 
Merritt,  21  Fla.  799.  111.— United 
States  Life  Ins.  Co.  v.  Shattuck,  159 
111.  610,  43  N.  E.  389;  Village  of  Mar- 
seilles v.  Howland,  34  111.  App.  350 
(where  it  is  held  that  such  can  be 
done  by  consent  of  parties).  Ind. 
Kopelke  v.  Kopelke,  112  Ind.  435,  13 
N.  E.  695;  Sweetser  v.  McCrea,  97  Ind. 
404;  Kirby  v.  Bowland,  69  Ind.  290; 
Whitworth  v.  Sour,  57  Ind.  107.  Ky. 
Turner  v.  Johnson,  18  Ky.  L.  Rep.  202, 
35  S.  W.  923;  Dodson  v.  Scott,  8  Ky. 
L.  Rep.  615.  Md  —  Gottlieb  v.  Wolf 
Co.,  75  Md.  126,  23  Atl.  198;  Schultze 
v.  Fox,  53  Md.  37.  Mich.— People  V. 
Littlejohn,  11  Mich.  60.  Mo.— St.  Louis 
etc.  Co.  v.  Gracy,  126  Mo.  472,  29  S.  W. 
579;  Stevens  v.  Stevens,  35  Mo.  App. 
50;  Kansas  City  v.  Allen,  28  Mo.  App. 
132.  Neb. — McDonald  V.  McAllister,  32 
Neb.  514,  49  N.  W.  377.  Wis.— Evans 
v.  St.  Paul,  etc.  Co.,  54  Wis.  522,  11  N. 
W.  594. 


57.  People  v.  Williamson,  22  111. 
App.  363;  Bartley  v.  State,  111  Ind. 
358,  12  N.  E.  503.  Elliott's  App.  Prac. 
$803. 

58.  Klein  v.  State,  157  Ind.  146,  60 
N.  E.  1036;  Taylor  v.  Canaday,  155  Ind. 
671,  57  N.  E.  524,  59  N.  E.  20;  Benson 
V.  Baldwin,  108  Ind.  106,  8  N.  E.  909; 
Sohn  v.  Gravel  Road  Co.,  73  Ind.  77; 
Whitworth  V.  Sour,  57  Ind.  107;  Lo- 
gansport,  etc.  Co.  v.  Davidson,  51  Ind. 
472;  Everhart  V.  Hollingsworth,  19  Ind. 
138;  Mikesell  v.  South  Bend  Elec.  Co., 
29  Ind.  App.  686,  65  N.  E.  11;  De  Pauw 
University  v.  Smith,  11  Ind.  App.  313, 
38  N.  E.  1093. 

"It  is  settled  by  the  rulings  of  this 
court  that  when  a  bill  of  exceptions 
is  not  filed  at  the  time  of  the  ruling 
to  which  the  exception  is  taken,  that 
party  excepting  must  obtain,  and  the 
court  must  fix,  a  definite  and  reason- 
able time  within  which  to  file  the 
bill,  and  the  record  must  show  that  this 
has  been  done,  and  that  the  the  bill  has 
been  filed  within  the  time  limited.  We 
think  that  the  mere  statement  of  the 
judge  in  the  bill  of  exceptions  that  it 
was  signed  within  the  time  allowed, 
does  not  sufficiently  show  that  a  def- 
inite time  was  given  in  which  to  file 
the  bill  of  exceptions."  Logansport, 
etc.  Co.  V.  Davidson,  51  Ind.  472. 

59.  Citizens'  St.  R.  Co.  v.  Marvil, 
161  Ind.  506,  67  N.  E.  921;  Vogel  v. 
Harris,  112  Ind.  494,  14  N.  E.  3S5;  Ko- 
pelke v.  Kopelke,  112  Ind.  435,  13  N.  E. 
695;  Schlemmer  V.  Sehendorf,  20  Ind. 
App.  447,  49  N.  E.  968. 


Vol.  IV 


BILLS   OF   EXCEPT  10SS 


341 


Order  in  Vacation.  —  The  time  fixed  during  the  term  cannot  be  ex- 
tended by  an  order  in  vacation.80 

c.  Extension  by  Stipulation.  —  The  parties  to  an  appeal  may  extend 
the  time  of  settling  and  filing  a  bill  by  stipulation,81  beyond  the  term.83 


60.  Ark.— St.  Louis,  etc.  R.  Co.  v. 
llolman,  45  Ark.  102.  Ind. — Sweetzer 
v.  McCrea,  97  Ind.  404;  Davidson  v. 
State,  62  Ind.  276;  Robinson  v.  John- 
son, 61  Ind.  535;  Harrison  t;.  Price,  22 
Ind.  165;  Brouse  v.  Price,  20  Ind.  216. 
Ky. — Louisville,  etc.  R.  Co.  v.  Turner, 
81  Ky.  489.  Mo.— Duvall  v.  Mastin,  28 
Mo.  App.  526;  Kansas  City  v.  Allen,  28 
Mo.  App.  133. 

$661  Burns  Ann.  St.  (Ind.),  1908, 
allows  such  extension.  "That  when- 
ever time  has  been  given  in  which  to 
file  any  bill  of  exceptions,  the  court, 
if  in  session,  or  the  judge  thereof,  in 
vacation,  may,  on  a  proper  showing  un- 
der oath,  either  in  term  time  or  vaca- 
tion, grant  an  extension  of  time.  And 
it  shall  be  the  duty  of  such  court  or 
judge  to  grant  a  reasonable  extension 
of  time  to  file  a  bill  of  exceptions  con- 
taining the  evidence.  Provided,  the 
failure  to  tender  such  bill  of  excep- 
tions is  due  to  the  inability  or  failure 
of  the  court  reporter  to  prepare  and 
furnish  a  transcript  of  the  evidence. 
If  the  extension  of  time  is  granted  by 
the  judge  in  vacation,  such  action  may 
be  indicated  by  a  recital  in  the  bill  of 
exceptions  itself,  but  if  such  exten- 
sion is  granted  in  term  time,  the  same 
may  be  indicated  by  an  order  of  court 
duly  entered  on  the  order  book,  of 
which  all  parties  to  such  suit  shall 
take    notice." 

61.  U.  S.— Waldron  v.  Waldron,  156 
U.  S.  361,  15  Sup.  Ct.  383,  39  L.  ed. 
453;  Davis  v.  Patrick,  122  U.  S.  138,  7 
Sup.  Ct.  1102,  30  L.  ed.  1090.  Ala. 
Wood's  Admr.  v.  Brown,  8  Ala.  563. 
Colo. — Rhoades  v.  Drummond,  3  Colo. 
374.  Idaho. — Sebree  v.  Smith,  2  Idaho 
359,  16  Pac.  915.  111.— Village  of  Mar- 
seilles v.  Howland,  136  111.  81,  26  N.  E. 
495;  Hawes  v.  People,  124  111.  560,  17 
N.  K  13;  People  v.  Hawes,  25  111.  App. 
326.  Compare,  Morris  v.  Watson,  61 
HI.  App.  536.  Ind.— Goben  v.  Golds- 
berry,  72  Ind.  44;  Ryan  v.  State,  6  Ind. 
App.  196,  33  N.  E.  222.  la,— State  v. 
Chamberlain,  74  Iowa  266,  37  N.  W. 
326;  Dedric  r.  Hopson,  62  Iowa  562,  17 
N.  W.  772,  Mass.— Nye  t.  Old  Colony 
R.  Co.,  124  Mass.  241.  Miss.— See 
Rankin  Sav.  Bank  v.  Johnson,  56  Miss. 


125.  Mo.— Scarritt  Furniture  Co.  V. 
Moser,  48  Mo.  App.  543;  Cuomo  t;.  City 
of  St.  Joseph,  24  Mo.  App.  567.  Tenn. 
Ballard  V.  Nashville  &  K.  R.  Co.,  94 
Tenn.  205,  28  S.   W.    I 

In  Lotz  v.  Briggs,  50  Ind.  346,  it  is 
said:  "Where  by  a  written  agreement 
in  the  record  signed  by  the  attorneys 
of  both  parties,  the  time  for  signing 
a  bill  of  exceptions  is  extended  to  a 
certain  day  beyond  the  time  fixed  by 
the  court  for  the  filing  thereof,  and 
the  bill  is  filed  within  the  extended 
time,  though  not  within  that  fixed  by 
the  court,  it  will  constitute  a  part  of 
the  record."  Sweetser  v.  McCrea,  97 
Ind.  404;  Ryan  v.  State,  6  Ind.  App. 
196,  33   N.  E.   222. 

Attorneys  cannot  by  verbal  agree- 
ment extend  the  time  for  filing  a  bill 
of  exceptions  (Goben  v.  Goldsberry,  72 
Ind.  44),  but  may  by  written  agree- 
ment (Lotz  v.  Briggs,  50  Ind.  346). 

In  Ryan  v.  State,  6  Ind.  App.  196,  33 
N.  E.  222,  the  court  said:  "The  mem- 
orandum indorsed  in  the  bill  purports 
to  be,  not  an  agreement  to  extend  the 
time  for  the  presentation  of  the  bill 
to  the  judge  for  signature,  for  the  bill 
had  been  signed  before  the  making  of 
the  agreement  contained  in  the  memo- 
randum, but  an  agreement  that  the  time 
for  filing  it  with  the  clerk  should  be 
extended  until  April  1st.  There  being 
no  agreement  to  extend  the  time  for 
the  presentation  for  signature,  and  the 
bill  having  been  both  presented  and 
signed  after  the  expiration  of  the  time 
allowed  by  the  court  therefor,  the  bill 
of  exceptions  is  not  in  the  record." 

Waiver. — One  may  waive  right  to 
object  to  extension  of  time  to  file  bill 
of  exceptions.  Sweetser  v.  McCrea,  97 
Ind.  404. 

Implied  Extension. — An  indefinite 
order  will  not  be  implied  to  extend  the 
time  to  the  end  of  the  statutory  period. 
Stinson  v.  Shafer,  58  Ark.  110,  23  S.  W. 
651. 

62.  U.  S. — Waldron  v.  Waldron,  156 
TJ.  S.  361,  15  Sup.  Ct.  383,  39  L.  ed. 
453;  Davis  v.  Patrick,  122  U.  S.  138,  7 
Sup.  Ct.  1102,  30  L.  ed.  1090.  Ala. 
Wood 's  Admr.  V.  Brown,  8  Ala.  563. 
Colo. — Rhoades   V.    Drummond,    3    Colo. 
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d.  Application  and  Notice.  —  The  application  for  an  extension  of 
time  is  not  an  adversary  proceeding,  no  sworn  petition  setting  forth 
the  facts  is  required,  nor  is  it  necessary  that  the  bill  be  submitted  to 
the  adverse  party  for  inspection.  .  The  granting  of  an  extension  of 
time  and  the  length  of  such  extension  (unless  the  statute  fixes  time  of 
extension)  of  time  rests  in  the  sound  discretion  of  the  judge,  and  his 
action  will  be  reviewed  only  when  his  discretion  is  abused.  Most  courts 
hold  that  no  notice  of  such  application  is  required.03  A  few  states  re- 
quire notice.64 

e.  How  Extension  of  Time  Shown.  —  There  is  an  important  differ- 
ence between  cases  where  the  bill  is  filed  in  term  and  those  where  the 
bill  is  not  filed  until  after  the  close  of  the  term.  In  the  latter  case  the 
record  entry  must  affirmatively  show  that  time  beyond  the  term  was 
given,  while  in  the  former  case  there  is  no  necessity  for  such  a  record 
statement,  the  presumption  being  that  time  within  the  term  was  given 
by  parol  and  that  the  bill  was  presented  within  the  time  so  allowed.65 


374.  Idaho. — Sebree  v.  Smith,  2  Idaho 
359,  16  Pac.  915.  111. — People  v.  Hawes, 
25  111.  App.  326.  Ind.— Goben  V.  Golds- 
berrv,  72  Ind.  44.  la. — Dedric  v.  Hop- 
son,  62  Iowa  562,  17  N.  W.  772.  Mass. 
Nye  v.  Old  Colony  R.  Co.,  124  Mass. 
241.  Mo. — Cuomo  v.  St.  Joseph,  24  Mo. 
App.  567. 

6®.  Ind. — Bivens  V.  Henderson,  42 
Ind.  App.  562,  36  N.  E.  426.  Neb. 
First  Nat.  Bank  v.  Lowrey,  36  Neb. 
290,  54  N.  W.  568;  McDonald  v.  McAl- 
lister, 32  Neb.  514,  49  N.  W.  377.  N.  C. 
Hemphill  v.  Morrison,  112  N.  C,  756, 
17   S.   E.   535. 

In  Kentucky  and  Missouri,  consent  of 
both  parties  is  required.  Allard  v. 
Smith,  2  Mete.  297;  Duvall  v.  Mastin, 
28  Mo.  App.  526. 

64.  Colo. — Taylor  c  Derry,  4  Colo. 
App.  109,  35  Pac.  60.  D.  C— Jones  v. 
Pennsylvania  R.  Co.,  7  Mackey  426. 
Mass. — Purcell  v.  Boston,  etc.  R  Co., 
151  Mass.  158,  23  N.  E.  834. 

In  Vivens  V.  Henderson,  42  Ind.  App. 
562,  86  N.  E.  426,  it  is  said:  "We  do 
not  understand  from  this  statute  that 
any  notice  is  required  to  be  given  an 
adverse  party.  It  is  not  an  adversary 
proceeding.  The  statute  does  not  re- 
quire a  petition  in  writing  to  be  pre- 
sented either  to  the  court  or  judge.  It 
does  require  that  the  person  making 
the  application  for  the  extension  of 
time  shall  make  a  proper  showing  un- 
der oath.  This  can  be  done  as  well 
by  the  sworn  testimony,  taken  orally, 
of  the  parties  as  by  a  written  verified 
petition.  It  is  a  matter  addressed  to 
the  discretion  of  the  court.   The  judge 


of  the  court  must  be  satisfied  thaf  the 
facts  existed  justifying  the  extension 
of  time,  and  there  is  no  reason  why  a 
notice  should  be  given  to  the  adverse 
party,  or  that  the  bill  should  be  sub- 
mitted for  his  inspection." 

65.  111.— Hance  v.  Miller,  21  111.  636. 
Ind.— Malott  V.  Central  Trust  Co.,  168 
Ind.  428,  79  N.  E.  369;  Barber  v.  Bar- 
ber, 146  Ind.  390,  44  N.  E.  804;  Wysof 
v.  Johnson,  130  Ind.  270,  30  N.  E.  144; 
Boyce  v.  Graham,  91  Ind.  420;  Lake 
Erie  &  W.  R.  Co.  v.  Fix,  88  Ind.  381; 
Volger  V.  Sidener,  86  Ind.  545;  Pitzer 
V.  Indianapolis,  etc.  R.  Co.,  80  Ind.  569; 
Nichol  v.  Thomas,  53  Ind.  42;  Ogborn 
V.  Hoffman,  52  Ind.  439;  Boyd  v.  Smith, 
15  Ind.  App.  324,  43  N.  &  1056;  De- 
bority  v.  Whitcomb,  13  Ind.  App.  558, 
41  N.  E.  1059;  Noblesville  Gas  &  Imp. 
Co.  v.  Teter,  1  Ind.  App.  322,  27  N.  E. 
635.  Ky  — Vandever  v.  Griffith,  2  Mete. 
425.  Mo.— Freeman  v.  Moffit,  32  S.  W. 
300;  Webster  t>.  County  of  Cunningham, 
101  Mo.  642,  14  S.  W.  625.  Neb. 
First  Nat.  Bank  v.  Lowrey,  36  Neb. 
290,  54  N.  W.  568.  Wyo. — Roy  v. 
Union  Merc.  Co.,  3  Wyo.  417,  26  Pac. 
996. 

California  and  Florida  Rule. — Exten- 
sion of  time  shown  by  recital  in  bill. 
Higgins  v.  Mahoney,  50  Cal.  444;  Baker 
v.  Chatfield,  23  Fla.  540,  2  So.  S22. 

Indiana  Rule. — "Prior  to  the  enact- 
ment of  section  661,  Burns  Ann.  St. 
1908,  no  extension  was  authorized,  and 
the  recital  in  a  bill  of  exceptions  as  to 
the  time  given  in  the  first  instance  for 
filing  was  insufficient,  as  that  fact 
could  only  be  shown  by  an  order  book 
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f.  Second  Extension.  —  A  few  states  allow  a  second  extension  of  time 
for  settling  and  filing  bills  of  exceptions.09 

g.  Mandamus  To  Compel  Extension.  —  Where,  as  in  Indiana,  the 


entry.  Rose  V.  State,  171  Ind.  662,  87 
N.  E.  103.  The  provision  is  a  radical 
departure  from  the  recognized  practice, 
and  grows  out  of  the  necessity  for  it, 
in  case  of  an  extension  of  time  in  vaca- 
tion, but,  as  an  innovation  upon  the 
statute,  it  will  not  be  carried  beyond 
the  necessity  out  of  which  it  arises. 
In  all  other  cases  the  time  for  filing 
bills  of  exceptions  must  still  be  shown 
by  the  order  book  entry.  The  lan- 
guage 'may  be  shown  by  a  recital  in 
the  bill  itself  in  case  of  an  extension 
in  vacation  and  'in  term  may  be  in- 
dicated by  an  order  of  court,'  is  the 
creation  of  a  new  and  permissive  right, 
and  the  statutory  direction  must  be 
followed.  The  reason  is  that  there  is 
no  authority  in  such  cases  for  order 
book  entries  of  the  judge's  action  in 
vacation,  and  the  court  can  only  speak 
in  the  manner  pointed  out  by  statute." 
Vandalia  Coal  Co.  v.  Yemm  (Ind.),  92 
N.  E.  49.  Compare,  Wood  v .  Ohio 
Falls  Car  Co.,  136  Ind.  59S,  36  N.  E. 
282;  Orton  v.  Tilden,  110  Ind.  131,  10 
N.  E.  936. 

A  bill  of  exceptions  can  only  be  set- 
tled in  vacation,  by  agreement  of  par- 
ties or  upon  the  authority  given  by 
the  court  for  that  purpose  when  in  ses- 
sion, and  such  authority  must  appear 
by  the  record,  and  not  by  the  bill  of 
exceptions;  without  such  agreement  or 
authority  the  bill  of  exceptions  is  no 
part  of  the  record.  Ala. — Powers  v. 
Wright,  Minor  66.  Ill— Satonstall  V. 
Canal  Comrs.,  13  111.  705.  Ind.— Ben- 
eon  v.  Baldwin,  108  Ind.  106,  8  N.  E. 
909;  Jones  v.  Jones,  91  Ind.  72;  City 
of  Indianapolis  v.  Coleman,  79  Ind.  504; 
Applegate  v.  White,  79  Ind.  413;  Good- 
win V.  Smith,  72  Ind.  113;  Nye  v. 
Lewis,  65  Ind.  326;  Sehoonover  r.  Reed, 
65  Ind.  313;  Thompson  v.  Hathaway,  12 
Ind.  479.  Ky—  Allard  r.  Smith,  2 
Mete.  297;  Freeman  v.  Brenham,  17  B. 
Mon.  603;  Kelsoe  v.  Ellis,  10  B.  Mon. 
36;  Biggs  v.  Mcllvain 's  Exr.,  3  A.  K. 
Marsh.  360.  Mo. — Mentzing  v.  Pacific, 
etc.  R.  Co.,  64  Mo.  25.  Neb.— Mewis  v. 
Johnson  Harvester  Co.,  5   Neb.   217. 

"The  court  has  no  authority,  except 
as  granted  by  this  statute,  to  give 
time  extending  beyond  the  term  for  the 
presentation  of   the   bill  of   exceptions. 


This  special  power  must  be  granted  at 
the  time  of  the  rulings  excepted  to  or 
at  the  time  of  the  ruling,  upon  the 
motion  for  a  new  trial,  which  carries 
the  rulings  of  the  court  assigned  as 
cause  for  a  new  trial  and  the  excep- 
tions thereto  forward  to  the  time  of 
the  ruling  on  such  motion."  Rose  v. 
State,  171  Ind.  662,  87  N.  E.  103;  Citi- 
zens' St.  R.  Co.  v.  Marvil,  161  iDd.  506, 
67  N.  E.  921;  Nichols  v.  Central  Trust 
Co.,  43  Ind.  App.  64,  86  N.  E.  878. 

66.  Ala. — Bass  Furnace  Co.  v.  Glass- 
cock, 86  Ala.  244,  6  So.  430.  Ill  — 
Hawes  v.  People,  129  111.  123,  21  N.  E. 
777.  Mich-  -People  v.  Littlejohn,  11 
Mich.   60. 

Contra,  Brown  V.  American  Steel  & 
Wire  Co.,  43  Ind.  App.  560,  88  N.  E.  80. 
In  Brown  v.  American  Steel  &  Wire 
Co.,  supra,  the  court  said:  "The  lan- 
guage of  the  statute  contemplates  but 
one  extension,  and  for  that  purpose 
the  parties  are  bound  to  take  notice 
of  an  application  therefor.  When  the 
judge  extended  the  time  to  June  10th, 
his  authority  in  that  particular  ended, 
and  any  order  by  him  made  thereafter, 
under  the  facts  in  this  case,  was  with- 
out authority  and  of  no  effect.  Lengel- 
sen  v.  McGregor,  162  Ind.  25S,  67  N.  E. 
524,  70  N.  E.  248;  Citizens'  Street  R. 
Co.  v.  Marvil,  161  Ind.  506,  67  N.  E. 
921;  Theobald  v.  Clapp,  43  Ind.  App. 
191,  87  N.  E.  100;  Nichols  v.  Central 
Trust  Co.,  43  Ind.  App.  64,  86  N.  E. 
878.  It  has  been  suggested  that  the 
order  book  entry  of  the  filing  of  the 
application  by  the  appellant  for  the 
second  extension,  and  the  order  of  the 
court  granting  such  extension,  shows 
that  the  parties  by  counsel  were  pres- 
ent at  the  time  the  order  was  made, 
and  no  objection  or  exception  to  the 
action  of  the  court  was  taken  and  for 
that  reason  appellee  waived  its  right 
to  thereafter  object  to  the  court's  ac- 
tion in  the  premises.  We  cannot  con- 
cur in  this  conclusion.  Such  an  order 
book  entry,  at  best,  could  not  be  con- 
strued as  showing  more  than  a  mere 
consent  on  the  part  of  the  appellee  to 
the  making  of  the  order.  The  validity 
of  the  order  depended  upon  the  power 
of  the  judge  to  make  it,  and  not  upon 
the  consent  of  the  parties." 
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statute  provides  for  an  extension  of  time  in  certain  cases,  it  seems  on 
principle  that  in  such  cases  the  judge  might  be  compelled  by  mandate 
to  extend  the  time.  But  in  Montana,  it  is  held  that  the  trial  court 
could  not  be  compelled  by  mandate  to  enter  an  order  extending  the 
time.67 

F.  Remedies  in  Case  of  Refusal  To  Settle.  —  1.  Appeal  or  Writ 
of  Error.  —  The  remedy  for  refusal  of  a  trial  judge  to  settle  and  sign 
a  bill  of  exceptions  is  not  by  appeal  or  writ  of  error.68  But  the  statutes 
of  some  states  provide  for  an  application  to  the  appellate  court  for  the 
settlement  of  a  bill  of  exceptions  which  the  trial  judge  has  refused  to 
settle.  This  proceeding  is  very  similar  to  the  remedy  by  mandamus. 
It  must  be  by  petition  and  on  notice  to  the  adverse  party,  and  com- 
menced within  the  time  allowed  by  statute  or  rule  of  court.09 

2.  Mandamus.  —  a.  In  General.  —  Mandamus  is  the  proper  remedy 
to  compel  the  trial  judge  to  settle  and  sign  a  proper  bill  of  exceptions, 
but  the  appellate  court  will  not  specifically  direct  him  what  to  put  in 


67.  State  v.  Second  Jud.  Dist.  Ct., 
24  Mont.  566,  63  Pac.  389.  See  Bivens 
V.  Henderson,  42  Ind.  App.  562,  86 
N.  E.  426. 

68.  Ala. — Turner  v.  White,  97  Ala. 
545,  12  So.  601.  Ark.— Garibaldi  v. 
Carroll,  33  Ark.  568.  111.— Hartford 
Life  Ins.  So.  v.  Eossiter,  196  111.  277, 
63  N.  E.  680.  N.  J.— Wilson  v.  Moore, 
19  N.  J.  L.  186.  Term—  Mallon  v. 
Tucker  Mfg.  Co.,  75   Tenn.  62. 

The  refusal  of  the  trial  judge  to 
settle  a  bill  of  exceptions  cannot  be 
brought  to  the  appellate  court  by  bill 
of  exceptions.  Ala. — Turner  v.  White, 
97  Ala.  545,  12  So.  601.  Cal.— Stone- 
sifer  v.  Kilburn,  94  Cal.  33,  29  Pac. 
332.  Md.— Donohue  v.  Shedrick,  46 
Md.  226;  Carey  v.  Merryman,  46  Md. 
89.  N.  J.— Wilson  v.  Moore,  19  N.  J. 
L.  186.  Tenn. — Mallon  v.  Tucker  Mfg. 
Co.,  7  Lea  62. 

69.  Ala.— Judge  v.  State,  58  Ala.  402. 
Cal. — Frankel  v.  Deidesheimer,  83  Cal. 
44,  23  Pac.  136;  In  re  Biddel's  Estate, 
75  Cal.  229,  19  Pac.  181;  Miller  V. 
American  Cent.  Life  Ins.  Co.,  2  Cal. 
App.  271,  83  Pac.  289.  Mass.— Eyder 
V.  Jenkins,  163  Mass.  536,  40  N.  E.  848; 
Lyons  V.  Cambridge,  131  Mass.  571; 
Priest  V.  Inhabitants  of  Groton,  103 
Mass.  530;  Marble  v.  Keyes,  4  Gray 
570.  Mont. — Harding  V.  McLaughlin, 
23  Mont.  334,  58  Pac.  865.  Nev.— Com- 
piled Laws,  Cutting,  1901,  §4389. 

Notice  to  Adverse  Parties. — Adverse 
parties  within  the  meaning  of  the 
statutes  requiring  notice  to  be  served 
on  such,  mean  those  only  who  will  be 
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affected  by  the  reversal  or  modification 
of  the  judgment  appealed  from.  Judge 
V.  State,  58  Ala.  402;  Miller  V.  Thomas, 
71  Cal.  406,  12  Pac.  432. 

California  Rule. — Notice  of  applica- 
tion should  be  given  to  the  trial  judge.. 
In  re  Hawes,  68  Cal.  413,  9  Pac.  456. 

Rule  of  Court. — "Where  a  rule  of 
the  trial  court  provided  that  any  party 
desiring  the  court  to  settle  and  sign 
a  bill  of  exceptions  should  present  the 
same  to  the  adverse  party  for  inspec- 
tion at  least  five  days  before  present- 
ing same  to  judge,  and  if  the  adverse 
party  should  not  admit  its  correctness 
or  point  out  the  errors,  the  attorney 
presenting  same  should  also  file  there- 
with an  affidavit  stating,  in  substance, 
that  in  his  opinion  the  bill  is  correct, 
and  a  party  filed  a  bill  without  first 
presenting  same  to  the  adverse  party 
and  without  such  affidavit,  the  trial 
judge  can  not  be  compelled  by  man- 
date to  sign  such  bill,  since  such  sale 
is  not  in  violation  of  the  statutes  nor 
unreasonable."  State  v.  Adair,  34  Ind. 
App.  622,  73  N.  E.  611. 

Presumptions  on  Appeal.  —  In  an 
application  to  the  supreme  court  of 
South  Dakota  under  §5085,  Comp.  Laws, 
to  settle  a  bill  of  exceptions,  on  the 
ground  that  the  trial  judge  refuses 
to  settle  the  same  in  accordance  with 
the  facts,  every  presumption  is  in  favor 
of  the  correctness  of  the  bill  as  set- 
tled by  the  trial  judge,  and  it  will 
stand,  unless  the  attacking  party  af- 
firmativelv  shows  its  incorrectness. 
Baird  v.  Gleckler,  3  S.  D.  300,  52  N.  W. 
1097. 
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the  bill  in  a  case  where  there  is  a  controversy  as  to  what  the  bill  should 

contain.70    A  writ  will  not  be  awarded  unless  a  very  strong  case  is 


70.     U.  S—  In  re  Chateaugay  Ore  & 
Iron  Co.,  128  U.  S.  544,  9  Sup.  Ct.  150, 

32  L.  ed.  508;  Ex  parte  Story,  12  Pet. 
339,  9  L.  ed.  1108;  Ex  parte  Crane,  5 
Pet.  190,  8  L.  ed.  92;  Ex  parte  Brad- 
street,  4  Pet.  102,  7  L.  ed.  796.  Ala. 
Turner  V.  White,  97  Ala.  545,  12  So. 
601;  Ex  parte  Henderson,  84  Ala.  36,  4 
So.    2S4.       Ark.— Garibaldi    v.     Carroll, 

33  Ark.  56S.  Cal.— Ketchum  r.  Crip- 
pen,  31  Cal.  365.  Compare  Stonesifer  v. 
Kilburn,  94  Cal.  33,  29  Pae.  332.  111. 
People  r.  Anthony,  129  111.  218,  21  N.  E. 
780;  Hulett  v.  Ames,  74  111.  253;  Peo- 
ple v.  Anthony,  25  111.  App.  532;  Peo- 
ple v.  Hawes,  25  111.  App.  326.  Ind. 
State  17.  Deupree,  40  Ind.  App.  492,  81 
N.  E.  678;  Bogue  V.  Murphy,  25  Ind. 
App.  102,  57  N.  E.  726.  Kan.— Heller 
V.  Shawnee  County  Com.,  23  Kan.  130; 
State  v.  Sheldon,  2  Kan.  322.  La. 
Wyly  v.  Judge  of  Eighth  Dist.,  35  La. 
Ann.  248.  Md. — Donohue  V.  Shedrick, 
46  Md.  226;  Carey  v.  Merrvman,  46  Md. 
89;  Marsh  v.  Hand,  35  Md.  123.  Minn. 
Richardson  v.  Kogers,  37  Minn.  401,  o) 
N.  W.  270.  Mo.— Guinan  v.  Jarrott,  1S3 
Mo.  204,  81  S.  W.  876;  Darrah  V.  Light- 
foot,  17  Mo.  276;  State  v.  Field,  37  Mo. 
App.  S3.  N.  J.— Wilson  v.  Moore,  19 
N.  J.  L.  186;  Budd  v.  Crea,  6  N.  J.  L. 
370.  Ohio. — State  v.  Hawes,  43  Ohio 
St.  16.  Ore. — Che  Gong  -v.  Stearns,  16 
Ore.  219,  17  Pac.  871.  Pa.— Conrow  V. 
Sehloss,  55  Pac.  28.  Tenn. — Vanvabry 
V.  Staton,  S8  Tenn.  334,  12  S.  W.  766; 
Mallon  v.  Tucker  Mfg.  Co.,  7  Lea  62; 
Miller  v.  Koger,  9  Humph.  231.  Va. 
Collins  V.  Christian,  92  Va.  731,  24 
S.  E.  472;  Page  v.  Clopton,  30  Gratt. 
415.  Wis.— Fellows  v.  Tait,  14  Wis. 
156. 

See  also  the  title,  "Mandamus." 
Origin  and  History  of  the  Remedy. 
"The  application  is  entirely  new;  and 
it  becomes  a  question  whether  this 
court  can  interfere  when  a  court  below 
refuses  to  seal  a  bill  of  exceptions. 
The  books  do  not  furnish  much  light 
on  this  subject.  The  practice,  in  Eng- 
land, under  the  statute  of  Westm.  2  (of 
which  ours  is  a  copy)  seems  to  be  to 
apply  to  the  court  of  chancery,  for  a 
writ  grounded  upon  the  statute.  The 
form  of  the  writ  is  to  be  found  in  the 
Register  (182,  a);  and  Lord  Eedesdale, 
in  the  case  of  Lessee  of  Lawlor  v. 
Murray  (1  Sch.  and  Lefroy,  75.),  calls 


it  a  mandatory  writ,  'a  sort  of  pre- 
rogative writ,'  that  the  judges  to 
whom  it  is  directed,  must  obey  the 
writ,  by  sealing  the  exceptions,  or 
make  a  special  return  to  the  king  in 
chancery.  The  writ,  after  reciting  the 
complaint,  commands  the  judges  si  ita 
est,  tunc  sigilla  vestra,  etc.,  et  hoc  sub 
periculo  quod  incumbi  nullatcnus  omit- 
tatis.  What  that  peril  is,  within  the 
purview  of  the  writ,  does  not  distinct- 
ly appear;  though  the  books  speak  of 
an  action  on  the  statute,  at  the  in- 
stance of  the  party  aggrieved.  (Show. 
P.  C.  117.)  In  the  Rioter's  case  (1 
Vern.  175.),  a  precedent  was  produced, 
where,  in  a  like  case,  such  a  manda- 
tory writ  has  issued  out  of  chancery, 
to  the  judge  of  the  sheriff's  court  in 
London.  But,  though  no  instance  ap- 
pears, of  such  a  writ  issuing  out  of 
the  K.  B.  when  an  inferior  court  re- 
fused to  seal  a  bill  of  exceptions,  there 
is  no  case  denying  to  that  court  the 
power  to  award  the  writ.  It  is,  in 
effect  a  writ  of  mandamus,  and  it  is  so 
termed  in  the  books.  (Bac.  Abr.  tit. 
Mandamus,  E.)  A  mandamus  is  a  pre- 
rogative writ.  It  ought  to  be  issued 
where  the  law  has  established  no  spe- 
cific remedy;  and  where,  in  justice  and 
good  government,  there  ought  to  be 
one.  Why  cannot  the  writ  in  question 
issue  from  this  court?  We  have  the 
general  superintendence  of  all  inferior 
courts;  and  are  bound  to  enforce  obe- 
dience to  the  statutes,  and  to  oblige 
subordinate  courts  and  magistrates  to 
do  those  legal  acts  which  it  is  their 
duty  to  do.  The  mandamus,  as  was 
observed  in  the  case  of  The  King  v. 
Baker  (3  Burr.  1265.),  has  within  the 
last  century,  been  liberally  interposed, 
for  the  benefit  of  the  subject,  and  the 
advancement  of  justice.  There  is  no 
reason  why  the  awarding  of  this  par- 
ticular writ  does  not  fall  within  the 
jurisdiction  of  this  court,  or  why  it 
should  be  exclusively  confined  to  the 
Court  of  Chancery.  It  would  be  equal- 
ly in  the  alternative,  quod  si  ita  est, 
to  seal  the  bill  of  exceptions;  and  if  it 
be  returned  quod  non  ita  est,  the  an- 
swer would  be  sufficient;  and  the  party, 
if  aggrieved,  would  be  put  to  his 
action  for  a  false  return.  If  complaint 
should  be  made  against  this  court,  or 
one  of  its  judges,  for  refusing  to  seal 
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shown,71  the  presumption  being  that  the  trial  judge  has  performed  his 
duty  fully  and  faithfully.72  And  besides  the  power  of  determining 
whether  the  particular  bill  of  exceptions  tendered  is  or  is  not  true,  rests 
exclusively  with  the  trial  judge,  to  whom  the  writ  is  directed.73  Neither 
will  a  writ  be  awarded  where  it  is  apparent  from  the  bill  that  it  can 
not  benefit  the  persons  applying  for  it,  or  when  it  would  be  useless  if 


a  bill  of  exceptions,  then  the  writ  must, 
ex  necessitate,  come  from  chancery,  if 
anywhere;  but  in  no  other  case  can 
it  be  indispensable. ' '  Sikes  v.  Ransom, 
6   Johns.    (N.   Y.)    279. 

Indiana  Rule. — If  the  trial  judge  re- 
fuses to  sign  the  bill  of  exceptions  the 
supreme  court,  on  proper  application, 
will  issue  a  writ  of  mandamus  to  com- 
pel him  to  sign  it.  State  v.  Friedley, 
151  Ind.  404,  51  N.  E.  473;  Smith  v. 
State,  143  Ind.  685,  42  1ST.  E.  913;  State 
V.  Dyer,  99  Ind.  426;  State  v.  Slick, 
86  Ind.  501;  State  v.  Deupree,  40  Ind. 
App.  492,  81  N.  E.  678;  Indianapolis, 
etc.  Co.  v.  Grey,  38  Ind.  App.  141,  77 
N.  E.  1131. 

Evidence  Not  Taken  by  Reporter. — 
The  fact  that  the  evidence  was  not 
taken  by  a  shorthand  reporter  and  that 
neither  party  requested  the  judge  to 
take  notes  of  the  evidence  is  not  suf- 
ficient to  prevent  the  judge  from  being 
compelled  by  mandamus  to  correct  and 
sign  a  bill  of  exceptions  presented  in 
good  faith  by  the  losing  party  and 
supported  by  his  affidavit  that  it  con- 
tains the  evidence.  State  v.  Deupree, 
40  Ind.   App.  492,  81   N.  E.  678. 

71.  U.  S.— Bayard  v.  United  States, 
127  U.  S.  246,  8  Sup.  Ct.  122,  32  L.  ed. 
116;  United  States  v.  Boutwell,  17  Wall. 
604,  21  L.  ed.  721;  Riggs  v.  Johnson 
Countv,  6  Wall.  166,  18  L.  ed.  768.  Mo. 
State  v.  Williams,  99  Mo.  291,  12  S.  W. 
905.  Neb.— State  v.  Kinkaid,  23  Neb. 
641,  37  N.  W.  612.  S.  C— State  ex  rel. 
Gruber  v.  Knight,  31  S.  C.  81,  9  S.  E. 
692.  Wis.— State  v.  McCabe,  74  Wis. 
481,  43  N.  W.  322. 

See  Kelly  v.  Hall,  50  Ga.  636. 

"While  an  appellate  court  will  not 
permit  its  jurisdiction  to  be  wrong- 
fully defeated  or  impaired,  a  party 
must  proceed  as  far  as  he  can  to  secure 
a  pending  appeal  before  he  asks  this 
extraordinary  relief,  which  the  statute 
says  may  be  granted  only  when  neces- 
sary for  the  exercise  of  the  functions 
and  power  of  the  appellate  tribunal. ' ' 
State  v.  Woodhull,  27  Ind.  App.  576, 
61  N.  E.  794. 

A    writ    of    mandate    will    not    be 
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awarded  against  a  judge  to  compel  him 
to  sign  a  bill  of  exceptions  after  the 
time  limited,  where  he  was  absent 
from  the  state  when  the  time  expired, 
if  the  applicant  for  the  writ  fails  to 
show  proper  diligence  in  presenting  the 
bill  for  signing  after  his  return.  An 
unexplained  delay  of  fifty  days  shows 
want  of  diligence.  Bogue  v.  Murphy, 
25  Ind.  App.  102,  57  N.  E.  726;  State 
v.  White,  16  Ind.  App.  260,  44  N.  E. 
589. 

72.  U.  S.—Ex  parte  Taylor,  14  How. 
3,  14  L.  ed.  302.  Cal.— Peralta  v. 
Adams,  2  Cal.  594.  N.  Y.—Ex  parte 
Ostrander,  1  Denio  679;  Ex  parte  Koon, 
1  Denio  644;  People  v.  Justices,  20 
Wend.  663;  People  v.  Tracy,  1  Denio 
617.  Tenn. — Vanvabry  v.  Staton,  88 
Tenn.  334,  12  S.  W.  786. 

In  State  v.  Cox,  155  Ind.  593,  58  N.  E. 
849,  the  court  said:  "All  presumptions 
are  in  favor  of  the  correctness  of  the 
action  of  the  trial  court,  whether  or  not 
the  evidence  given  at  the  hearing  of 
said  motion  shows  an  abuse  of  judicial 
discretion  on  the  part  of  the  trial  court 
in  reference  to  the  bill,  we  cannot  say, 
for  the  reason  that  the  same  is  not 
before  us.  In  the  absence  of  the  evi- 
dence, we  must  presume  that  the  action 
of  the  trial  court  was  correct. ' ' 

73.  U.  S—  Ex  parte  Hennen,  13 
Pet.  230,  10  L.  ed.  138;  Poultney  v. 
LaFavette,  12  Pet.  472,  9  L.  ed.  1161. 
Cal.— People  v.  Lee,  14  Cal.  510.  111. 
People  r.  Anthony,  129  HI.  218,  21 
N.  E.  280.  Ind.— Jelley  v.  Roberts,  50 
Ind.  1.  Ohio.— State  v.  Todd,  4  Ohio 
351. 

In  Jelley  v.  Roberts,  supra,  it  is  said: 
"In  the  present  case,  the  judge  below 
settled,  signed  and  sealed  a  bill  of 
exceptions;  and  in  his  return  he  al- 
leges that  such  bill  is  true.  In  such 
case,  we  cannot  inquire  whether  such 
bill  contains  the  truth  or  not.  The 
irreconcilable  conflict  in  the  affidavits, 
as  to  what  occurred  in  the  court  below, 
filed  upon  the  hearing  of  the  motion, 
is  an  instructive  illustration  of  the 
wisdom  of  the  rule,  that  it  rests  ex- 
clusively with  the  judge  who  tried  the 
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signed.74  Accordingly,  in  those  states  which  hold  that  an  ex-judge  can- 
not sign  a  bill  of  exceptions,  it  is  held  that  such  judge  cannot  be  com- 
pelled by  mandamus  to  sign  a  bill  of  exceptions.75 

b.     Conditions  Amu  j<  (I  to  Issuance  of  Writ. — (I.)    Diligence  on  Part 
of  Petitioner.  —  The  petitioner  must   show   that   he   has  exercised   due 
diligence  and  that  he  has  left  nothing  undone  which  it  was  incumbent 
upon  him  to  do.70 

(II.)  Demand. —  It  is  upon  this  principle  that  it  was  held  that  the 
party  asking  the  extraordinary  relief  must  show  a  demand  or  request." 


cause  to  determine  the  truth  of  the 
bill  of  exceptions." 

74.  High  on  Ex.  Leg.  Rem.,  §§14, 
204a,  246.  Cal. — Flagg  v.  Puterbaugh, 
98  Cal.  134,  32  Pac.  863;  James  v.  Su- 
perior Ct.,  78  Cal.  107,  20  Pac.  241; 
Clark  r.  Crane,  57  Cal.  629.  Ga.— Pitts 
r.  Hall,  60  Ga.  389.  111.— People  r. 
Smith,  51  111.  177.  Ind. — State  v.  Cox, 
155  Ind.  593,  58  N.  E.  849;  Borchus  V. 
Sayler,  90  Ind.  439.  Mass. — Taylor  v. 
McPheters,  111  Mass.  351.  Mich  — 
Tennant  v.  Crocker,  85  Mich.  328,  48 
N.  W.  577;  Faust  v.  Calhoun  Circuit 
Judge,  30  Mich.  266.  Nev.— Lake  v. 
King,  16  Nev.  215.  N.  Y.— People  v. 
Rice,  129  N.  Y.  391,  29  N.  E.  355. 

Imperfect  Bill. — A  judge  will  not  be 
compelled  on  mandamus  to  sign  a  bill 
which  is  so  imperfect  as  not  to  be 
available  on  appeal.  Walker  v.  Stod- 
dard, 31   Mo.  123. 

75.  State  v.  Cox,  155  Ind.  593,  58 
N.  E.  849;  Borchus  v.  Savler,  90  Ind. 
439;  State  v.  Slick,  86  Ind.  501;  People 
v.   Judge    Circuit   Court,   30    Mich.   266. 

76.  U.  S. — Kendall  v.  United  States, 
12  Pet.  524,  9  L.  ed.  1181;  United 
States  v.  Trigg,  11  Pet.  173,  9  L.  ed. 
676;  Life  &  Fire  Ins.  Co.  v.  Wilson 
Heirs,  8  Pet.  291,  8  L.  ed.  949;  Ex  parte 
Bradstreet,  7  Pet.  634,  8  L.  ed.  810; 
Ex  parte  Burr,  9  Wheat.  529,  6  L.  ed. 
152;  Livingston  r.  Dorgenois,  7  Cranch 
577,  3  L.  ed.  444;  United  States  v. 
Peters,  5  Cranch  115,  3  L.  ed.  53;  Mar- 
bury  v.  Madison,  1  Cranch  137,  2  L.  ed. 
60 -/United  States  v.  Lawrence,  3  Dall. 
42,  1   L.  ed.  502.     Cal.— People  v.  Lee, 

14  Cal.  510.  Ga.— Enffel  v.  Sneer,  36 
Ga.  258;  Harris  v.  State,  2  Ga.  211. 
111. — Hawkins  r.  Harding,  35  111.  App. 
25.  Ind.— Jelley  r.  Roberts,  50  Ind.  1. 
Mich. — People  ex  rel.  Barrett  v.  Bacon, 

15  Mich.  247;  People  ex  rel.  Sweet  v. 
Adams,  3  Mich.  427;  People  v.  Judges, 
etc.,  1  Mich.  134.  Mo. — State  v.  Judge, 
etc.,  41  Mo.  59S.  N.  Y.— Midberry  v. 
Collin,  9  Johns.  345;   People  v.  Baker, 


35  Barb.  105.  Ohio.— Creager  v.  Meek- 
er, 22  Ohio  St.  207;  State  V.  Todd,  4 
Ohio  351.  Wis. — State  ex  rel.  Roe  v. 
Noggle,  13   Wis.  380. 

If  a  transcript  can  be  procured  it 
should  be  filed  before  or  at  the  time 
of  applying  for  the  mandamus,  for  the 
party  must  proceed  as  far  as  he  can 
without  assistance,  and  he  must  show, 
as  far  as  in  his  power,  a  willingness 
and  an  attempt  to  get  the  case  into 
the  appellate  tribunal.  111. — Hawes  V. 
People,  124  111.  560,  17  N.  E.  13.  Me. 
Hoxie  v.  Comrs.,  25  Me.  333.  Mass.— 
Gray  v.  Bridge,  11  Pick.  1S9.  Ohio. 
State  v.  Tool,  4  Ohio  St.  553. 

In  Jelley  v.  Roberts,  50  Ind.  1,  the 
court  said:  "And  where  there  has  been 
gross  laches  in  allowing  the  bill  to  rest 
for  many  months  before  presenting  it 
for  signature,  or  where  it  has  not  been 
tendered  until  after  the  expiration  of 
the  time  prescribed  by  law  for  that 
purpose,  and  after  so  long  a  period  has 
elapsed  that  the  judge  has  forgotten 
the  facts  involved  in  the  case,  and  is 
unable  to  remember  whether  the  alle- 
gations contained  in  the  bill  are  true 
or  false,  no  grounds  exist  for  a  man- 
damus, and  the  interior  court  is  justi- 
fied in  such  case  in  its  refusal  to  sign 
the  bill.  Nor,  in  such  case,  will  the 
fact  that  the  parties  to  the  cause  have 
stipulated  in  writing  to  waive  the  stat- 
utory period  for  their  mutual  conven- 
ience, alter  the  case  or  vary  the  appli- 
cation of  the  rule,  since  such  stipulation 
cannot  have  the  effect  of  altering  the 
law  or  of  depriving  the  judge  of  his 
rights  as  to  the  time  of  signing  the 
bill.  And  where  the  bill  was  not  ten- 
dered to  the  judges  at  the  trial,  and 
not  until  the  subsequent  vacation,  and 
was  then  presented  to  the  judges  indi- 
vidually, it  was  held  that  mandamus 
would  not  lie." 

77.  Ark. — Lee  County  v.  State  ex  rel, 
36  Ark.  276.  Cal.— Oroville,  etc.  R,  Co. 
v.  Supervisors,  etc.,  37  Cal.  354.      Ind. 
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c.  The  Petition.  —  A  verified  petition  is  required,  and  the  petition 
must  show  a  clear  right  to  the  relief  prayed.78  The  petition  must  set 
forth  the  facts  or  evidence  which  it  is  alleged  the  court  below  erro- 
neously refused  to  certify,  so  that  the  appellate  court  may  determine 
whether  or  not  a  prima  facie  case  of  error  has  been  affirmatively  made 
out.  Otherwise  a  writ  of  mandamus  will  not  be  awarded.79  This  pe- 
tition or  application  must  be  accompanied  by  a  bill  of  exceptions.80 

d.  Beturn  to  Writ.  —  The  return  to  such  a  writ  of  mandate  must 
be  a  complete  answer  or  it  will  be  bad  on  demurrer.  It  is  always  a  suf- 
ficient answer  to  the  application  for  the  writ  that  the  bill,  as  tendered 
for  the  court's  signature,  is  untrue.81 

3.     Settlement  by  Bystanders.  —  The  statutes  of  other  states  pro- 


Ingerman  v.  State,  128  Ind.  225,  27 
N.  E.  499;  State  v.  Slick,  86  Ind.  501; 
Indianapolis  Traction  &  T.  Co.  v.  Grey, 
38  Ind.  App.  141,  77  N.  E.  1131.  Minn. 
State  v.  Schaack,  28  Minn.  358,  10  N*. 
W.  22;  State  v.  Davis,  17  Minn.  429. 
Miss. — Jefferson  County  v.  Arrghi,  51 
Miss.  667. 

Jurisdictional  Showing.  —  An  appel- 
late court  will  not  compel  the  judge 
of  a  court  to  perform  acts  for  the  pur- 
pose of  completing  a  record  so  that  an 
appeal  may  be  taken  to  the  appellate 
court  when  such  court  would  not  have 
jurisdiction  of  an  appeal  taken  in  such 
cause.  State  v.  Branyan,  30  Ind.  App. 
502,  66  N.  E.  464. 

When  it  is  sought  by  mandate  to 
compel  a  court  to  act  in  a  matter,  it 
should  be  made  to  appear  that  such 
court  has  jurisdiction.  Logansport,  etc. 
E.  Co.  r.  Groniger,  51  Ind.  383. 

78.  Cal. — Anschlag  v.  Superior  Ct., 
76  Cal.  513,  18  Pac.  676.  111.— Haw- 
kins v.  Harding,  35  HI.  App.  25;  Peo- 
ple v.  Pearson,  3  HI.  189,  33  Am.  Dec. 
445.  Ind.— Sate  v.  Dyer,  99  Ind.  426; 
Jelley  v.  Eoberts,  50  Ind.  1.  N.  Y. 
People  v.  Baker,  35  Barb.  105.  Ohio. 
State  v.  Hawes,  43  Ohio  St.  16,  1  N.  E. 
1.  Pa. — Haines  v.  Com.,  99  Pa.  410. 
W.  Va. — Morgan  v.  Fleming,  24  W.  Va. 
186. 

79.  Morgan  v.  Fleming,  24  W.  Va. 
186. 

The  petition  must  allege  in  substance 
that  the  proposed  bill  contained  every- 
thing that  the  petitioner  honestly  be- 
lieved it  should  contain,  where  the  bill 
has  been  struck  out  on  the  ground  that 
material  matters  were  omitted  there- 
from. Walkeley  v.  Greene,  104  Cal. 
208,   37  Pac.   890. 

80.  In  Jelley  v.  Eoberts,  50  Ind.  1, 
the  court  said:  "The  mere  act  of 
signing    and    sealing    a    bill    of    excep- 
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tions  is  a  ministerial  act,  and  hence 
this  court  may  compel  the  judge  of  a 
circuit  court  to  sign  and  seal  a  bill 
of  exceptions,  when  it  is  shown  that 
he  has  refused  so  to  do.  In  such  case, 
the  application  for  a  writ  of  mandate 
should  be  accompanied  by  the  bill  of 
exceptions  which  was  presented  to  the 
judge  below,  and  which  he  refused  to 
sign,  and  such  bill  of  exceptions  should 
be  attached  to  or  embodied  in  the  writ. 
An  absolute  refusal  on  the  part  of  the 
judge  to  perform  his  duty  should  be. 
shown  as  a  condition  precedent  to 
granting  a  mandamus  to  compel  the 
signing  of  a  bill  of  exceptions,  and  a 
mere  qualified  and  temporary  refusal 
or  delay  on  the  part  of  the  judge  does 
not  amount  to  such  a  refusal  as  to 
warrant  interference  by  the  extraor- 
dinary  aid   of   mandamus." 

81.  U.  S—  Kendall  v.  United  States, 
12  Pet.  524,  9  L.  ed.  1181;  Ex  parte 
Bradstreet,  4  Pet.  102,  7  L.  ed.  796; 
United  States  v.  Peters,  5  Cranch  115, 
3  L.  ed.  53.  Cal. — Leach  v.  Pierce,  93 
Cal.  614,  29  Pac.  235.  111.— People  v. 
Anthony,  129  HI.  218,  21  N.  E.  780; 
People  v.  Jameson,  40  111.  93.  Ind. 
Jelly  v.  Eoberts,  50  Ind.  1.  Mich. 
People  ex  rel.  Barrett  v.  Bacon,  18 
Mich.  247;  People  V.  Judges,  etc.,  1 
Mich.  134.  N.  J.— Benedict  v.  Howell, 
39  N.  J.  L.  221.  N.  Y.— Midberry  v. 
Collins,  9  Johns.  345.  Ohio. — Creager 
v.  Meeker,  22  Ohio  St.  207.  Pa.— Con- 
row  v.  Schloss,  55  Pa.  28.  Wis. — State 
V.  Small,  47  Wis.  436,  2  N.  W.  544; 
State  ex  rel.  Eoe  v.  Noggle,  13  Wis.  380. 

Return  Need  Not  Be  Under  Oath. 
Ex  parte  Bradstreet,  4  Pet.  (U.  S.)  102, 
7  L.  ed.  796;  Jelley  v.  Eoberts,  50 
Ind.  1. 

For  Form  of  Petition  and  return,  see 
Haines  v.  Com.,  99  Pa.  410. 
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vide  that  a  bill  of  exceptions  may  be  settled  by  bystanders  where  the 
trial  judge  refuses  or  neglects  to  settle  the  bill.82 

G.     Signature  and   Certification   of   Bill.  —  1.     Signature.  —  a. 
Necessity  for. — A  bill  of  exceptions  must  be  signed  by  the  trial  judge83 


82.  Colo.— Eev.  St.,  1908,  §1993 
(two  or  more  attorneys  or  other  per- 
sons); Diamond  Tunnel,  etc.  Co.  v. 
Faulkner,  17  Colo.  9,  28  Pac.  472;  Thom- 
ily  v.  Pierce,  10  Colo.  250,  15  Pac.  335. 
Fla.— Gen.  St.,  1906,  §1696.  Ga.— Rules 
as  to  referee,  §1663;  Kelsoe  v.  Taylor, 
62  Ga.  160;  Cowart  v.  Page,  59  Ga.  235. 
111. — Gunderson  v.  Sirborn,  31  111.  App. 
612.  la. — Simon  v.  Weigel,  10  Iowa 
505.  Ky. — Hayden  v.  Ortkeiss,  83  Ky. 
396;  Arnold  v.  Leathers,  2  Dana  287; 
Farlane  v.  Burton's  Admr.,  10  Ky.  L. 
Rep.  495;  Schneider  v.  Hesse,  9  Ky.  L. 
Rep.  242;  Wright  V.  Nichols,  1  Bibb. 
298.  Miss.— Code,  1906,  §798.  Mo. 
Ann.  St.,  1906,  §§733-734;  Hoyt  v.  Wil- 
liams, 41  Mo.  270.  Tex.— Heiden- 
heimer  v.  Thomas,  63  Tex.  287  (bill 
signed  by  three  citizens  should  show 
that  they  were  present  at  the  trial  and 
that  their  certificate  was  given  at  the 
time  when  the  occurrence  to  which  it 
related  transpired).  Firebaugh  v.  Ward, 
51   Tex.   409. 

Should  the  party  be  dissatisfied,  he 
may,  by  procuring  the  signatures  of 
three  respectable  bystanders,  citizens 
of  this  territory,  attesting  correctness 
of  bill  of  exceptions  as  presented  by 
him,  have  same  filed  as  part  of  the 
record,  and  the  truth  of  the  matter 
may  be  controverted  and  maintained 
by  affidavits,  not  exceeding  five  on  a 
side,  to  be  filed  with  the  papers  in  the 
cause  within  ten  days  after  filing  bill 
of  exceptions  and  to  be  considered  a 
part  of  record  relating  thereto.  Rev. 
St.,  1901,  §1471. 

"The  party  excepting  must  reduce 
his  exception  to  writing  and  present  it 
to  the  judge  for  his  signature,  which 
if  it  fairly  presents  the  facts,  he  shall 
sign;  if  he  refuses,  the  party  may  pro- 
cure the  signature  of  two  bystanders 
attesting  that  the  exception  is  correct- 
ly stated,  and  that  the  judge  has  re- 
fused to  sign  the  same,  which  bill  of 
exceptions)  shall  then  be  filed  with  the 
clerk  and  become  a  part  of  the  record. 
The  truth  of  such  exceptions  may  be 
controverted  and  maintained  by  affi- 
davits, not  exceeding  five  on  each 
side."    Iowa  Ann.  Code,,  1897,  §3753. 

83.  U.  S. — Sire  v.  Ellithorpe  Air- 
Brake  Co.,  137  U.  S.  579,  11   Sup.   Ct. 


195,   34   L.    ed.    801;    Origet   v.   United 
States,   125   U.   S.   240,   8   Sup.   Ct.   846, 
31   L.   ed.   743;   Herbert    v.    Butler,    97 
U.    S.    319,    24   L.    ed.    958;    Generes   v. 
Campbell,  11  Wall.  193,  20  L.  ed.  110; 
Pomeroy   v.    State    Bank,    1    Wall.    592, 
17   L.   ed.  638.     Ala.— Kerley  v.   Vann, 
52   Ala.   7.     Colo. — Gilpin   V.    Gilpin,    12 
Colo.    504,    21    Pac.    612;     Hammond    v. 
Bovee,  4  Colo.   App.   269,  35  Pac.   674. 
111.— Alley  v.  McCabe,  147  111.  410,  35 
N.  E.   615.     Ind.— Chicago   &   S.   E.  R. 
Co.  v.  Cason,  151  Ind.  329,  50  N.  E.  569; 
McKinsey   v.   McKee,    109   Ind.    209,    9 
N.  E.  771;  Harvey  v.  State,  5  Ind.  App. 
422,  31  N.  K  835.    la. — Mays  v.  Deav- 
er,   1   Iowa  216.    Kan.— Stager  v.  Har- 
rington,  27   Kan.   414.     Ky.— Allsup  v. 
Hassett,   12   B.    Mon.   128;    Washington 
v.  McGee,    3    Dana  445.     Md.— Cooper 
V.  Holmes,    71    Md.    20,    17    Atl.    711; 
Albert  v.  State,  66  Md.  325,  7  Atl.  697, 
59  Am.  Bep.  159;  Hopkins  v.  Kent,  17 
Md.  113;  Ellicott'T.  Martin,  6  Md.  509, 
61    Am.    Dec.     327.      Miss.— Dryfus     v. 
Cage,  62  Miss.  65.     Mo.— Klotz  v.  Per- 
teet,  101  Mo.  213,  13  S.  W.  955;   Smith 
v.   Hannibal,   etc.   R.   Co.,   55   Mo.   601; 
Town   of   Kirkwood   v.   Cairns,   44   Mo. 
App.   88.    Neb. — Jewett  v.   Osborne,   33 
Neb.  24,  49  N.  W.  774.  Ohio.— Wagner 
v.  Zeigler,  44  Ohio  St.  59,  4  N.  E.  705; 
Lake   Erie    &   W.    R.    Co.   v.   Kirchner, 
6  Ohio  C.  C.  211.  Pa.— Com.  v.  Arnold, 
161  Pa.  320,  29  Atl.  270;  Chase  V.  Van- 
dergrift,   88  Pa.   217.     Tenn.— State  v. 
Hawkins,  91   Tenn.   140,   18   S.  W.   114. 
Wis. — Burdick   v.  Briggs,   11   Wis.   126. 
Referee  or    Master    Commissioner. — 
When   the   hearing   is   before   a   master 
commissioner,    the    bill    of    exceptions, 
in  order  to  bring  the  evidence  before 
the    circuit    court,   must    be    signed   by 
him.     The  same  rule  is  applicable  to  a 
referee.  Ind.— Clark  v.  Van  Court,  100 
Ind.  113,  50  Am.  Rep.  774;  Cunningham 
v.   Cunningham,    94    Ind.    557;    Lee    v. 
Templeton,    88     Ind.     256;     Hauser    v. 
Roth,  37  Ind.  89;   Board  of  Trustees  V. 
Huston,   12  Ind.   276.    Neb.— Carlson  v. 
Beckman,  35  Neb.   392,  53   N.  W.   203; 
Whalen  v.  Brennan,    34    Neb.    129,    51 
N.  W.  759;  Light  V.  Kennard,  10  Neb. 
330,    6    N.    W.    372.      Tex.— Ballard    v. 
McMillan,  5  Tex.  Civ.  App.  679,  25  S. 
W.  327. 
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before  filing.84  But  where  the  record  discloses  nothing  to  the  contrary, 
it  will  be  presumed  that  the  judge  did  his  duty  and  had  the  bill  filed 
after  he  had  signed  the  same.85  His  signature  to  the  correctness  of  the 
bill  is  an  essential  part  of  it.86  Without  such  official  signature  there  is 
no  judicial  determination  of  the  correctness  of  the  bill.  A  mere  cer- 
tificate that  it  was  presented  to  him  within  the  allowed  time  is  not 
sufficient,87  and  will  not  entitle  the  bill  to  consideration  above.    Coun- 


Stipulation  as  to  Settlement.— In 
some  states  parties  are  allowed  to  stip- 
ulate as  to  the  judge  or  other  officer 
who  shall  sign  the  bill  of  exceptions, 
the  bill  agreed  upon  being  clearly  des- 
ignated. Brethold  v.  Wilmette,  168  111. 
162,  48  N.  E.  38;  Behrends  V.  Bev- 
schlag,  50  Neb.  304,  69  N.  W.  835. 
Contra,  State  v.  Weiskittle,  61  Md.  48; 
Hill  v.  Hill,  112  Mich.  633,  71  N.  W. 
144  (and  cases  cited). 

Form  of  Agreement  held  sufficient 
under  Nebraska  Code:  "Returned  this 
bill  of  exceptions  this  5th  day  of  Au- 
gust, 1893,  without  amendments;  and 
it  is  hereby  stipulated  by  and  between 
the  parties  hereto,  that  the  clerk  of 
the  district  court  shall  allow,  sign  and 
certify  this  bill  of  exceptions,  and 
make  the  same  a  part  of  the  record  in 
this  case,  and  be  the  bill  of  excep- 
tions." Philadelphia  Fire  Assn.  v. 
Rubv,  49  Neb.  584,  68  N.  W.  939;  Civ. 
Proe.,   §311. 

84.  Nurrenbern  v.  Daniels,  163  Ind. 
301,  71  N.  E.  889;  Starr  v.  State,  149 
Ind.  592,  49  N.  E.  591;  Makepeace  v. 
Bronnenberg,  146  Ind.  243,  45  N.  E. 
336;  Robinson  v.  Dickey,  143  Ind.  205, 
42  N.  E.  679;  Avers  v.  Armstrong,  142 
Ind.  263,  41  N.  E.  522;  Prudential  Ins. 
Co.  V.  Sullivan,  27  Ind.  App.  30,  59  N. 
E.  873;  Kelso  v.  Kelso,  16  Ind.  App. 
615,  44  N.  E.  1013,  45  N.  E.  1065;  Gif- 
ford  v.  Hess,  15  Ind.  App.  450,  43  N.  E. 
906. 

85.  Toledo,  etc.  R.  Co.  v.  Parks,  163 
Ind.  592,  72  N.  E.  636;  Dunn  v.  State, 
162  Ind.  174,  70  N.  E.  521;  Martin  v. 
State,  148  Ind.  519,  47  N.  E.  930; 
Davis  v.  Neighbors,  34  Ind.  App.  441, 
73  N.  E.  151. 

A  bill  of  exceptions  is  part  of  the 
record  only  after  it  has  been  signed 
and  filed.  Drew  v.  Geneva,  150  Ind. 
662,  50  N.  E.  871,  42  L.  R.  A.  814; 
Horman  v.  Hartmetz,  128  Ind.  353,  27 
N.  E.  731;  Guire  v.  Gillett,  124  Ind. 
501,   24  N.  E.   636. 

Signing  and  Filing  Before  Clerk's 
Certificate. — The   signing   and   filing   of 
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the  bill  must  also  be  shown  to  have 
been  done  before  the  clerk  annexed 
his  certificate  to  the  transcript.  Jami- 
son v.  State,  13  Ind.  App.  294,  41  N.  E. 
74. 

What  Constitutes  Filing. — See  the 
title  "Filing." 

Recital  in  Transcript. — A  recital  in 
the  transcript  as  to  the  filing  of  a  bill 
of  exceptions  will  be  presumed  to  be  a 
part  of  the  record,  unless  the  contrary 
is  made  to  appear.  Baldwin  v.  Marsh, 
6  Ind.  App.  533,  33  N.  E.  973. 

Omission  of  File-Marks. — Bills  of  ex- 
ceptions are  considered  filed  when  de- 
livered to  the  clerk  for  that  purpose; 
his  indorsement  is  only  evidence  of  the 
filing.  Ark. — Young  v.  Gaut,  69  Ark. 
114,  61  S.  W.  372.  Colo.— Eldred  v. 
Malloy,  2  Colo.  20.  Ga.— McDaniel  v. 
Columbus  Fertilizer  Co.,  109  Ga.  284, 
34  S.  E.  598.  Ind.— Harris  v.  State,  155 
Ind.  15,  56  N.  E.  916;  Oats  v.  State,  153 
Ind.  436,  55  N.  E.  226.  la.— Foster  v. 
Hinsen,   75  Iowa  291,  39  N.  W.  505. 

86.  In  Galvin  v.  State,  56  Ind.  51,  the 
court  said:  "In  1  Burrill  Law  Diet., 
p.  205,  a  bill  of  exceptions  is  thus 
defined:  'A  formal  statement  in  writing, 
of  exceptions  taken  to  the  opinion,  de- 
cision or  direction  of  the  judge  deliv- 
ered during  the  trial  of  the  cause,  set- 
ting forth  the  proceedings  on  the  trial, 
the  opinion  or  decision  given,  and  the 
exceptions  taken  thereto,  and  sealed  by 
the  judge  in  testimony  of  its  correct- 
ness.' This  definition  is  in  strict  har- 
mony with  the  provisions  of  the  346th 
section  of  our  code  of  practice,  which, 
as  we  construe  it,  makes  the  signa- 
ture of  the  judge  an  indispensable  part 
of  a  bill  of  exceptions."  Burns'  Ann. 
St.    (Ind.),   1908,   §660. 

87.  In  Harvey  v.  State,  5  Ind.  App. 
422,  31  N.  E.  833,  the  court  said:  "The 
bill  of  exceptions,  or  what  purports  to 
be  such,  was  never  signed  by  the  trial 
judge.  At  the  foot  of  this  paper  we 
find  the  following  certificate:  'I,  George 
W.  Grubbs,  judge  of  the  circuit  court 
of  said  county  of  Morgan,  certify  that 
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sel    cannot    by    agreement    dispense    with   the   judge's   signature.88 

b.  Delegation  of  Duty.  —  The  duty  of  signing  is  a  personal  one  and 
cannot  be  delegated.89 

c.  Time  of  Signing.  —  In  General.  —  The  party  objecting,  should 
within  such  time  as  is  allowed,  present  to  the  judge  a  proper  bill  of 
exceptions,  which,  if  true,  he  should  promptly  sign  and  cause  to  be 
filed  in  the  cause.  If  the  bill  is  presented  in  time,  the  delay  of  the 
judge  in  signing  and  filing  the  same  will  not  deprive  the  party  object- 
ing of  the  benefits  thereof.90 


the  foregoing  and  within  bill  of  ex- 
ceptions in  the  case  of  the  State  of 
Indiana  v.  Peter  G.  Harvey  was  ten- 
dered to  me  for  my  signature  on  the 
20th  day  of  November,  1891,  at  the 
court-house  in  said  county,  and  within 
the  time  given  for  preparing  the  same, 
to-wit:  within  sixty  days  after  judg- 
ment was  rendered  in  said  cause.  Geo. 
W.  Grubbs,  judge. '  *  *  *  It  ap- 
pears nowhere  that  he  had  examined 
and  approved  the  bill,,  nor  does  his 
signature  appear  thereto  at  any  other 
place.  This,  however,  is  essential  un- 
der sections  629  and  1849  E.  S.  1881. 
It  is  not  enough  that  the  document 
should  be  presented  to  the  judge  and 
the  fact  of  such  presentation  certified 
to  by  him,  but  it  must  be  examined, 
and  if  found  correct,  that  fact  also 
must  be  attested  by  the  official  signa- 
ture. This  is  the  judicial  determina- 
tion of  the  correctness  of  the  bill.  See 
Elliott  App.  Proced.,  sections  798-99. 
Without  it  this  court  cannot  take  cog- 
nizance of  the  bill,  as  such."  See 
State  v.  Hawkins,  91  Tenn.  140,  18 
S.  W.  114. 

It  is  not  essential  to  the  validity  of 
a  bill  of  exceptions  that  the  official 
designation  of  the  trial  judge  should 
be  used  after  his  signature.  His  signa- 
ture thereto  alone  is  sufficient.  Duck- 
worth v.  Stalnaker  (W.  Va.),  69  S.  E. 
850. 

88.  U.  S. — Malony  v.  Adsit,  175  IT. 
S.  281,  20  Sup.  Ct.  115,  44  L.  ed.  163. 
Ala.— Clark  r.  McCrary,  80  Ala.  110; 
Southern  Exp.  Co.  v.  Black,  54  Ala. 
177.  Colo. — City  of  Denver  v.  Capelli, 
3  Colo.  235.  Fla. — Eobinson  v.  Mat- 
thews, 16  Fla.  319.  111.— Morris  v. 
Watson,  61  111.  App.  536;  Illinois  Cent. 
E.  Co.  v.  Gilchrist,  9  111.  App.  135.  Ind. 
The  Toledo  W.  &  W.  R.  Co.  v.  Eogers, 
48  Ind.  427.  Kan. — Hodgden  v.  Comrs., 
etc.,  10  Kan.  478.  Me. — Coburn  v. 
Murray,  2  Me.  336.  Md.— State  v. 
Weiskittle,  61  Md.  48.    Mich.— Wessels 


v.  Beeman,  66  Mich.  343,  33  N.  W.  510. 
Mo. — Spencer  v.  St.  Louis,  etc.  Co.,  79 
Mo.  500.  Mont. — Herman  v.  Jeffries, 
4  Mont.  513,  1  Pac.  11.  Ohio.— Long  v. 
Newhouse,  57  Ohio  St.  348,  49  N.  E.  79. 
Wash.— Howard  v.  Eoss,  3  Wash.  292, 
28  Pac.  526.  Wis. — Leonard  v.  War- 
riner,  20  Wis.  41. 

Contra,  Sarver  v.  Garcia,  49  Cal.  218. 

89.  McCoy  v.  Able,  131  Ind.  417,  30 
N.  E.  528,  31  N.  E.  453;  Seymour 
Woolen  Factory  Co.  v.  Brodhecker,  130 
Ind.  389,  28  N.  E.  185,  30  N.  E.  528; 
Proteet  v.  County  Comrs.,  30  W.  Va. 
58,  3  S.  E.  97. 

The  bill  must  be  signed  by  the  judge 
in  person.  The  settling  of  a  bill  of 
exceptions  is  a  judicial  act;  and  as  a 
judicial  act  cannot  be  delegated,  he 
cannot  authorize  another  to  sign  his 
name.  Toledo  W.  &  W.  E.  Co.  v.  Eog- 
ers, 48  Ind.  427.  See  McKeen  v.  Boord, 
60  Ind.   280. 

Clerk  Cannot  Sign. — Ark. — Kansas 
A.  V.  E.  Co.  v.  Fitzhugh,  61  Ark.  339, 
33  S.  W.  208.  Cal.— Gunter  v.  Geary,  1 
Cal.  462.  111.— Byrne  v.  Clark,  31  111. 
App.  651.  Ind. — Templeton  v.  Hunter, 
10  Ind.  380.  Ky.— Eay  v.  Grove,  6  Ky. 
L.  Eep.  736.  Miss. — Delta  Bank  v. 
Goff,  12  So.  699. 

Clerk  May  Sign  in  Case  of  Death  of 
Judge.— Chicago,  B.  &  Q.  E.  Co.  v. 
Hyatt,  48  Neb.  161,  67  N.  W.  8;  Glass 
V.  Zutavern,  43  Neb.  334,  61  N.  W.  579, 
47  Am.  St.  Eep.  763;  Eeynolds  V.  Dietz, 
39  Neb.  180,  58  N.  W.  89;  Great  W. 
Mfg.  Co.  v.  Hunter,  14  Neb.  452,  16 
N.  W.  474;  Schaffroneck  v.  Martin,  9 
Neb.  38,  2  N.  W.  343;  Milvehal  V.  Mil- 
ward,  2  Duer  (N.  Y.)   607.  . 

90.  Cal. — Stonsifer  V.  Kilburn,  94 
Cal.  33,  29  Pac.  332.  Colo.— Feehheim- 
er  v.  Trounstiene,  12  Colo.  282,  20  Pac. 
704;  Swem  v.  Green,  9  Colo.  358,  12 
Pac.  202;  Widner  v.  Walsh,  3  Colo.  418; 
Denver  v.  Capelli,  3  Colo.  235.  Ga. 
Sewell  v.  Edmonston,  66  Ga.  353;  Dis- 
muke  v.   Trammel,    64    Ga.    428.      HI. 
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Delay  in  Signing.  —  Delay  of  judge  in  signing,  due  to  his  absence,  will 
not  enable  the  party  to  make  the  bill  of  exceptions  a  part  of  the  record 
without  the  judge's  signature.  He  must  apply  to  the  judge  for  his 
signature  immediately  on  his  return.91 

Signing  After  Expiration  of  Time.  —  A  bill  of  exceptions  presented  to 
and  signed  by  the  trial  judge  after  the  expiration  of  the  time  lawfully 
fixed  is  without  authority  or  jurisdiction  and  amounts  to  nothing  more 
than  if  signed  by  the  clerk.92 

2.     Certification.  —  a.    Necessity  for.  —  The  certificate  of  the  trial 


Underwood  v.  Hossack,  40  HI.  98;  Klep- 
per  v.  Borschsenius,  13  111.  App.  318. 
Ind. — Malott  v.  Central  Trust  Co.,  168 
Ind.  428,  79  N.  E.  369;  Vincennea 
Water  Supply  v.  White,  124  Ind.  376, 
24  N.  E.  747;  Terre  Haute  &  L.  Co.  v. 
Bissell,  108  Ind.  113,  9  N.  E.  144;  Ohio 
&  M.  E.  Co.  v.  Cosby,  107  Ind.  32,  7 
N.  E.  373;  Robinson  v.  Anderson,  106 
Ind.  152,  6  N.  E.  12;  Brown  v.  Ameri- 
can Steel  &  Wire  Co.,  43  Ind.  App.  560, 
88  N.  E.  80;  Brower  v.  Beam,  15  Ind. 
App.  51,  42  N.  E.  824.  Ky.— White  v. 
Allen,  10  Ky.  L.  Rep.  1025,  11  S.  W. 
364;  Hughes  V.  Merritt,  10  Ky.  L.  Rep. 
543;  Mcllvoy  v.  Russell,  8  Ky.  L.  Rep. 
523;  Arnold  v.  Hicks,  5  Ky.  L.  Rep. 
927.  Me. — Field  v.  Gellerson,  80  Me. 
270,  14  Atl.  70.  Md. — Cochrane  V.  Lit- 
tle, 71  Md.  323,  18  Atl.  698.  Mass. 
Browne  v.  Hale,  127  Mass.  158.  Mich. 
Wright  v.  Judge  Sup.  Ct.,  41  Mich.  726, 
49  N.  W.  925;  People  v:  Circuit  Judge, 
41  Mich.  725,  49  N.  W.  924.  Miss. 
McGee  v.  Beall,  63  Miss.  455.  Neb. 
Parker  v.  Kuhn,  19  Neb.  394,  27  N.  W. 
399. 

01.  Rigler  v.  Rigler,  120  Ind.  431, 
22  N.  E.  776;  State  v.  Dyer,  99  Ind. 
426;  Kirby  V.  Bowland,  60  Ind.  290; 
Toledo,  W.  &  W.  R.  Co.  v.  Rogers,  48 
Ind.  427;  Harvey  v.  State,  5  Ind.  App. 
422,  31  N.  E.  835. 

Maxim. — "Actus  Curia©  Neminem 
Gravabit." — "He  relies  upon  the 
maxim,  'Actus  curiae  neminem  gravabit* 
to  protect  him  against  the  loss  of  his 
bill  of  exceptions  by  reason  of  the 
absence  of  the  trial  judge  from  the 
state,  when  he,  within  the  time  allowed, 
did  all  he  could  to  present  the  bill  for 
settlement.  ...  We  have  no  dis- 
position to  deny  the  justness  and  rea- 
sonableness of  the  maxim  invoked,  to- 
wit:  'An  act  of  the  court  shall  preju- 
dice no  one,'  and  will  unhesitatingly 
give  the  principle  force  and  effect  in  a 
ease   where    it    applies.      .     .      .      But 
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what  we  decided  in  the  original  opin- 
ion, and  what  we  reaffirm  here,  is  that 
the  signing  of  exceptions  under  and  at 
a  date  subsequent  to  the  time  allowed 
for  the  signing  and  filing  of  the  same 
imparts  no  validity  to  the  instrument 
as  a  bill  of  exceptions.  .  .  .  The 
doctrine  rests  upon  the  principle  that, 
the  statute  being  the  only  authority 
for  a  bill  of  exceptions  after  adjourn- 
ment of  court,  it  can  only  be  had  upon 
the  terms  of  the  statute,  and  a  bill 
signed  by  the  presiding  judge  after  the 
expiration  of  the  time  lawfully  fixed 
is  without  authority  or  jurisdiction,  and 
amounts  to  nothing  more  than  if  signed 
by  the  clerk.  .  .  .  After  expira- 
tion of  the  time  allowed,  the  judge 
loses  jurisdiction  over  the  subject-mat- 
ter and  cannot  be  reclothed  with  it  by 
agreement  of  the  parties.  ...  A 
failure  of  the  stenographer  to  prepare 
the  longhand  manuscript  of  evidence, 
though  the  party  excepting  has  been 
diligent  is  ineffectual  as  an  excuse  for 
signing  or  filing  of  a  bill  after  time. 
Pressure  of  official  business  upon  the 
trial  judge  furnishes  no  reason  or  au- 
thority for  him  to  sign  a  bill  after  the 
time"  has  expired.  Lengelson  v.  Mc- 
Gregor, 162  Ind.  258,  70  N.  E.  248.  See 
also  Ga. — Walker  v.  Equitable  Mortg. 
Co.,  100  Ga.  84,  26  S.  E.  75.  EL 
Morris  p.  Watson,  61  HI.  App.  536. 
Neb. — Horbach  v.  Omaha,  49  Neb.  851, 

69  N.  W.  121.  Ohio.— Riverside  Rubber 
Co.  v.  Midland  Mfg.  Co.,  63  Ohio  St. 
66,  57  N.  E.  958;  Neuman  v.  Becker, 
54  Ohio  St.  323,  46  N.  E.  706. 

92.  U.  S. — Daugherty  t>.  Western 
Union  Tel.  Co.,  61  Fed.  138.  Ga. 
Walker  v.  Equitable  Mortg.  Co.,  100  Ga. 
84,  26  S.  E.  75.  Ind.— Lengelsen  v. 
McGregor,  162  Ind.  258,  67  N.  E.  524, 

70  N.  E.  248;  Rigler  t?.  Rigler,  120  Ind. 
431,  22  N.  E.  776.  Ohio.— Riverside 
Rubber  Co.  v.  Midland  Mfg.  Co.,  63 
Ohio  St.  66,  57  N.  E.  958;  Neuman  v. 
Becker,  54  Ohio  St.  323,  46  N.  &  706. 
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judge  is  a  necessary  part  of  the  bill  of  exceptions,93  and  cannot  be 
waived  by  counsel.94 

b.  Form  and  Contents  of  Certificate.  —  The  certificate  of  the  judg 
should  state  that  the  bill  has  been  presented  to  him,  should  give  the 
date  of  such  presentment,  and  show  that  it  has  been  examined  and 
found  correct  and  its  correctness  attested  by  the  judge's  signature. 
The  date  of  the  judge's  signature  should  also  be  given.95 


Nunc  Pro  Tunc  Entry. — If  a  judge 
can  permit  a  bill  to  be  signed  and  filed 
after  the  time  fixed  for  signing  and 
filing  the  same  has  passed,  it  must  be 
on  an  application  for  a  nunc  pro  tunc 
entry.     Eigler  v.  Eigler,  120  Ind.  431, 

22  N.   E.   776. 

93.  Ala.  —  Rolater  v.  Rolater,  52 
Ala.  111.  Ark.— McMinn  v.  Schultz,  34 
Ark.  627.  Cal.— Gee  v.  Terrio,  55  Cal.- 
381;  Harlev  v.  Young,  4  Cal.  284.  Colo. 
De  La  Mar  v.  Hurd,  4  Colo.  443.  Ga. 
Ward  v.  State,  87  Ga.  160,  13  S.  E.  711; 
Brown  v.  Happ,  39  Ga.  61.  111.— Cline 
V.  Toledo,  etc.  R.  Co.,  41  111.  App.  516; 
Chicago  B.  &  Q.  R.  Co.  v.  Johnson,  34 
111.  App.  351 ;  Widows,  etc.  Assn.  V. 
Powers,  30  111.  App.  82.  Ind.— Eastes 
v.  Daubenspeck,  4  Ind.  617.  Kan. 
Waysman  v.  Updegraff,  1  Kan.  516. 
Ky.— Stanford  v.  Parker,  12  Ky.  L. 
Eep.  878,  15  S.  W.  784,  16  S.  W.  268. 
Miss. — Graves  v.  Monet,  7  Smed.  &  M. 
45.  Mo. — Darrah  v.  Steamboat  Light- 
foot,  17  Mo.  276;  Perkins  V.  Bakrow,  39 
Mo.  App.  331;  State  r.  Keatley,  21  Mo. 
App.  484.     N.    J. — Lutes    v.    Alpaugh, 

23  N.  J.  L.  165.  N.  Y.— Radcliff  v. 
Rhan,  5  Denio  234.  Ohio.— Shilito  V. 
Thacker,  43  Ohio  St.  83,  1  N.  E.  438. 
Ore. — Singer  Mfg.  Co.  v.  Graham,  8 
Ore.  15,  34  Am.  Rep.  572.  Tex.— Clitus 
v.  Langford  (Tex.  Civ.  App.),  24  S.  W. 
325;  Davis  v.  State,  75  Tex.  420,  12  S. 
W.  957.  Wis.— Riker  v.  Scofield,  6  Wis. 
367. 

94.  Ala.  —  Southern  Exp.  Co.  v. 
Black,  54  Ala.  177.  Colo.— City  of 
Denver  v.  Capelli,  3  Colo.  235.  Fla. 
Robinson  v.  Matthews,  16  Fla.  319.  111. 
Illinois  Central  R.  Co.  v.  Gilchrist,  9 
111.  App.  135. 

Contra,  Sarver  v.  Garcia,  49  Cal.  218. 

95.  Elrod  v.  Purlee,  165  Ind.  239, 
73  N.  E.  589,  74  N.  E.  1085;  Case  v. 
Bennett,  159  Ind.  170,  64  N.  E.  594; 
Kirkman  v.  State,  158  Ind.  156,  63 
N.  E.  213;  Tipton  Light,  etc.  Co.  v. 
Newcomer,  156  Ind.  348,  58  N.  E.  842; 
Howe  r.  White  (Ind.  App.),  67  N.  E. 
203;  Harvey  v.  State,  5  Ind.  App.  422, 
31  N.  E.  835. 


Form  of  Certificate. — "The  defend- 
ant nowhere  tenders  this  his  bill  of 
exceptions  number  four,  and  asks  that 
the  same  may  be  signed,  sealed,  and 
made  part  of  the  record  this  the  30th 
day  of  July,  1898,  and  the  same  being 
so  presented  to  me  I  now  retain  the 
same  for  further  examination. 

J.  T.  Cox,  Judge  M.  C.  C." 
"And  the  Court  having  said  bill  of 
exceptions  under  examination,  and  hav- 
ing heard  the  evidence  in  relation 
thereto,  does  find  that  the  original  map 
introduced  in  evidence  is  lost  or  mis- 
laid, and  the  court  having  on  the  30th 
day  of  September,  1898,  ordered  the 
plaintiff  to  furnish  the  original  map 
or  a  copy,  thereof,  within  ten  days,  and 
on  the  8th  day  of  Oct.,  1898,  the  plain- 
tiff having  supplied  the  map  so  lost, 
and  which  supplied  map  is  inserted 
herein  between  pages  five  and  six  of 
this  bill,  and  the  court,  having  ex- 
amined this  map  and  said  bill,  does 
now  find  the  same  a  full,  true  and  com- 
plete copy  of  said  map,  and  orders  the 
same  made  a  part  of  said  bill, 
and  the  court,  finding  the  said  bill  of 
exceptions  true,  full  and  correct,  does 
now  sign  and  seal  the  same,  and  or- 
ders the  same  made  a  part  of  the  record 
in  said  cause  this  the  11th  day  of 
October,    1898. 

J.  T.  Cox,  Judge  Miami  Circuit  Court. ' ' 
Tipton  Light,  etc.  Co.  v.  Newcomer, 
156  Ind.  348,  58  N.  E.  842. 

Date  of  Presentation. — ' '  It  is  no  com- 
pliance with  the  provisions  of  this  sec- 
tion of  the  statute  to  recite  that,  with- 
in the  time  allowed,  the  defendants 
presented  their  bill  of  exceptions.  But 
the  exact  date  of  the  presentation  must 
be  stated,  not  in  the  margin,  nor  on 
the  back  of  the  bill,  but  in  the  bill 
itself,  so  that  it  may  be  seen  by  this 
court  whether  or  not  the  date  of  the 
presentation  was  within  the  time  al- 
lowed by  the  court.  Whereas,  in  this 
case,  'the  date  of  the  presentation  is 
not  stated  in  the  bill  of  exceptions 
we  must  consider  the  date  of  the  sig- 
nature of  the  judge  to  the  bill  as  the 
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c.  Operation  and  Effect  of  Certificate.  —  The  certificate  of  the  judge 
authenticates  all  that  part  of  the  bill  that  precedes  it.96  Whatever 
follows  the  certificate  must  be  clearly  identified  and  referred  to  as  a 
part  of  the  bill.97 

H.    Resettlement.  —  Where  a  mistake  or  omission  has  occurred 


date    of    its    presentation."      Orton    v. 
Tilden,  110  Ind.  131,  10  N.  E.  936. 

Bill  Identified.— "  The  certificate  of 
the  judge  as  to  the  presentation  of  a 
bill  of  exceptions  to  him  must  show 
that  the  bill  presented  is  the  same  one 
that  was  signed  by  him,  when  the  bill 
is  not  filed  until  after  the  expiration 
of  the  time  given  to  file  bills  of  ex- 
ceptions." Citizens  State  Bank  V. 
Julian,  153  Ind.  665,  55  N.  E.  1007. 

Recitals  In. — Eecitals  in  the  judge's 
certificate  as  to  matters  of  fact  or  evi- 
dence not  included  in  the  bill  will  not 
be  considered.  Dollner  v.  Williams,  29 
Ga.   743. 

Conflict  Between  Bill  and  Certificate. 
Where  the  judge  certified  that  the  bill 
of  exceptions  contained  all  the  evi- 
dence, a  statement  therein,  following 
certain  questions,  that  there  was  "no 
answer  that  the  reporter  caught"  does 
not  show  that  the  bill  fails  to  contain 
all  the  evidence.  Cleveland,  etc.  R. 
Co.  v.  Powers,  173  Ind.  105,  88  N.  E. 
1073,  89  N.  E.  485. 

Presentation,  Certificate  Controls. 
If  there  is  a  variance  between  the  rec- 
ord and  the  certificate  of  the  judge 
as  to  the  time  of  presenting  the  bill 
of  exceptions  to  the  judge,  the  certifi- 
cate controls.  Eobinson  v.  State,  152 
Ind.  304,  53  N.  E.  223. 

Insufficient  Certificate. — A  statement 
signed  by  the  judge  stating  that  the 
bill  of  exceptions  is  tendered,  prepared 
and  signed  by  the  court,  within  the 
term,  anl  within  the  said  seventy  days 
given,  does  not  show  that  the  bill  was 
filed  in  time  or  that  it  was  ever  filed. 
Stivers  v.  McConne'll,  39  Ind.  240. 

Instructions. — If  the  bill  relate  to 
instructions,  the  judge's  certificate 
should  state  that  it  contains  all  of  the 
instructions,  otherwise  no  question  is 
presented.  Lane  v.  State,  151  Ind.  511, 
51  N.  E.  1056;  Hannan  v.  State,  149 
Ind.  81,  47  N.  E.  628;  Reynolds  v.  State, 
147  Ind.  3,  46  N.  E.  31;  Pence  v. 
Waugh,  135  Ind.  143,  34  N.  E.  860. 

Signing  After  Certificate. — If  it  ap- 
pears that  the  bill  of  exceptions  was 
signed  after  the  certificate  to  the  clerk 
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to  the  transcript  was  made,  the  bill 
will  not  be  a  part  of  the  record.  Jami- 
son v.  State,  13  Ind.  App.  294,  41  N. 
E.  74. 

96.  In  Hart  v.  Scott,  168  Ind.  530, 
81  N.  E.  481,  the  court  said:  "It  is  not 
necessary  for  the  presiding  judge  to 
make  any  formal  statement  as  to  the 
authenticity  of  the  record  recitals  con- 
cerning the  objections,  offers  to  prove 
and  exceptions;  these  matters  pertain 
to  the  evidence,  and  they  are  covered 
by  the  certificate  that  the  bill  contains 
a  full,  true,  and  complete  transcript  of 
the  evidence  given  in  the  cause." 

97.  Ala. — Tuscaloosa  County  v.  Lo- 
gan, 50  Ala.  503.  Ark. — St.  Louis,  etc., 
R.  Co.  v.  Codby,  45  Ark.  485.  Ga. 
Hancock  v.  Perkins,  68  Ga.  830.  Ind. 
Irwin  v.  Smith,  72  Ind.  482.  111.— Hur- 
sen  v.  Lehman,  35  111.  App.  489;  Harris 
v.  Brain,  33  111.  App.  510.  la.— State 
v.  Jones,  11  Iowa  11. 

"The  record  discloses  that  the  mo- 
tion for  a  new  trial  was  overruled  on 
June  16,  1904,  at  which  time  120  days 
were  granted  by  the  court  to  file  a 
bill  of  exceptions.  The  original  bill 
herein,  purporting  to  contain  the  evi- 
dence and  the  rulings  thereon,  was 
signed  by  the  trial  judge  and  filed  on 
October  27,  1904.  In  the  absence  of  a 
legitimate  showing  that  the  bill  in 
question  was  presented  to  the  judge 
for  his  signature  within  the  time  grant- 
ed, the  filing  thereof  was  too  late.  Be- 
neath the  signature  of  the  judge,  but 
wholly  outside  of  the  bill  of  exceptions, 
appears  an  original  memorandum  or 
statement,  purporting  to  be  signed  by 
the  trial  judge,  to  the  effect  that  the 
bill  was  presented  to  him  for  his  signa- 
ture on  September  8,  1904.  This  was  not 
a  compliance  with  the  provisions  of 
the  code,  and  therefore,  is  not  a  legiti- 
mate showing  that  the  bill  was  pre- 
sented to  the  judge  within  the  time  al- 
lowed. The  statute  is  imperative,  and 
the  date  of  the  presentation  of  the  bill 
to  the  trial  judge  for  his  signature 
must  be  stated  therein  in  case  the  bill 
is  not  filed  within  the  time  allowed." 
Walters  v.  Walters,  168  Ind.  45,  79  N. 
E.  1037. 
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in  a  bill  of  exceptions  settled  by  the  judge,  a  resettlement  may  be  al- 
lowed, provided  such  resettlement  is  asked  for  before  the  transcript  is 
sent  to  the  higher  court.88  The  court  in  a~proper  case  will,  on  motion, 
stay  the  argument  of  the  cause  to  give  the  appellant  an  opportunity  to 
apply  to  the  court  below  for  a  resettlement."  But  a  petition  for 
mandamus  to  compel  the  lower  court  to  resettle  a  bill  of  exceptions  will 
be  denied  unless  a  very  clear  case  is  made  out.1 

IX.  FILING  AND  SERVICE  OF  BILL.  —  A.  Filing.  —  1.  Neces- 
sity for.  —  After  the  bill  is  signed  by  the  trial  judge,  it  must  be 
filed.1 


98.  People  v.  Romero,  18  Cal.  90; 
Livingston  v.  Miller,  7  How.  Pr.  (N. 
Y.)  219. 

But  if  such  omission  or  mistake  rests 
in  the  recollection  of  judge  or  counsel, 
and  is  not  admitted  by  the  adverse  par- 
ty, a- correction  or  resettlement  should 
be  denied.  Griffith  v.  Montandon,  4 
Idaho  329,  39  Pac.  195,  following  Peo- 
ple v.  Eomero,  18  Cal.  90. 

An  amendment  or  correction  is  in  ef- 
fect a  resettlement.  Cal. — People  v.  Ro- 
mero, 18  Cal.  90.  Idaho — Griffiths  v. 
Montandon,  4  Idaho  329,  39  Pac.  195. 
N.  Y.— Witbeck  v.  Waine,  8  How.  Pr. 
433.  S.  D—  Baird  v.  Gleckler,  3  S.  D. 
300,  52  N.  W.  1097.  Wis.— Vroman  v. 
Dewey,  22  Wis.  360. 

A  bill  of  exceptions  delivered  by  the 
circuit  judge  as  settled,  but  not  signed, 
may  be  resettled,  after  it  has  been  no- 
ticed for  argument  and  the  argument 
moved  on;  objection  being  made  to  the 
argument,  because  the  bill  is  not 
signed.  Pepson  v.  Ableman,  2  How.  Pr. 
(N.  Y.)   102. 

The  court  of  sessions  of  New  York 
may  order  a  resettlement  of  the  bill  of 
exceptions,  notwithstanding  the  settle- 
ment and  agreement  were  made  and 
signed  by  the  former  district  attorney 
and  relator's  counsel,  and  signed  by  a 
majority  of  the  court  and  filed  with  the 
clerk.  People  v.  Court  of  Sessions,  15 
How.  Pr.  (N.  Y.)  385. 

An  application  for  a  resettlement  of 
a  bill  of  exceptions  must  be  made  to  a 
justice  of  the  supreme  court,  at  special 
term,  notwithstanding  an  appeal  is 
pending  in  the  court  of  appeals;  and  it 
is  not  necessary  to  apply  first  to  the 
court  of  appeals,  to  have  the  cause  re- 
mitted to  the  supreme  court,  before 
making  such  application.  Witbeck, 
Jr.,  v.  Waine,  8  How.  Pr.  (N.  Y.)  433. 
Form  of  Order. — "It  being  alleged  on 
oath  on  the  part  of  the  appellant,  that 
certain  questions  of  law  were  actually 


and  distinctly  presented  by  exceptions 
taken  at  the  trial  in  this  cause  and  were 
decided  upon  the  bill  of  exceptions  in 
this  cause  as  settled,  at  the  general 
term  of  the  supreme  court,  on  the  ren- 
dering of  the  judgment  appealed  from, 
although  the  said  questions  do  not 
sufficiently  appear  by  the  said  bill  of 
exceptions;  and  on  hearing  Mr.  Hoge- 
boom  for  the  appellant,  and  Mr.  Hill 
for  the  respondent,  it  is  ordered  that 
the  argument  in  this  cause  be  stayed 
until  the  next  January  term  of  this 
court,  to  enable  the  appellant  to  apply 
to  the  said  supreme  court  in  general 
term,  for  leave  (in  ease  they  shall  find 
said  allegations  of  the  appellant  to  be 
true,  and  shall  deem  it  meet  to  grant 
such  leave),  to  have  said  bill  of  ex- 
ceptions resettled,  as  of  the  day  of  the 
original  settlement  thereof  before  the 
justice  who  presided  at  the  trial  of  this 
cause,  so  as  to  present  those  questions 
of  law  which  were  actually  made  at 
the  trial  by  exceptions  there  duly  tak- 
en, and  which,  upon  the  said  bill  as 
settled,  were  passed  upon  at  said  gen- 
eral term;  and  in  case  the  said  bill 
shall  be  so  resettled,  it  is  further  or- 
dered that  the  return  on  file  in  this 
cause  in  this  court  be  taken  from  the 
files  to  be  amended  accordingly,  and  be 
refiled  as  of  the  day  of  its  original 
filing.  And  it  is  further  ordered  that 
the  appellant  do  pay  to  the  respondent 
ten  dollars  costs  of  opposing  this  mo- 
tion." Livingston  v.  Miller,  7  How. 
Pr.    (N.  Y.)    219. 

99.  Livingston  V.  Miller,  7  How.  Pr. 
(N.  Y.)  219. 

1.  In  re  Streep,  156  U.  S.  207,  15 
Sup.  Ct.  358,  39  L.  ed.  399. 

2.  U.  S.— Preble  v.  Bates,  40  Fed. 
745.  Colo.— Eldred  v.  Malloy,  2  Colo. 
20.  Ga. — Russell  v.  March,  6  Ga.  491. 
Ind Burns'  Ann.  St.,  1908,  §660;  Mil- 
ler v.  Evansville,  etc.,  R.  Co.,  143  Ind. 
570,  41  N.  E.   801,  42   N.   E.   806;    De 
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2.  Filing  in  Supreme  Court.  —  In  the  absence  of  statutory  author- 
ity the  original  bill  embracing  the  evidence  cannot  be  certified  to  the 
appellate  court,  but  must  be  copied  into  the  record.3 

3.  Leave  of  Court.  —  The  bill  may  be  filed  as  a  matter  of  right, 
either  at  the  term  of  court  at  which  the  trial  was  had,4  or  at  any  time 


Hart  v.  Johnson  County  Comrs.,  143 
Ind.  363,  41  N.  E.  825;  Pittsburgh,  etc., 
E.  Co.  v.  O'Brien,  142  Ind.  218,  41  N. 
E.  528;  McCormick  Harv.  Mach.  Co.  V. 
Smith,  21  Ind.  App.  617,  52  N.  E.  1000. 
la. — Foster  v.  Hinsen,  76  Iowa  291, 
39  N.  W.  505;  Anderson  v.  Leverich, 
70  Iowa  741,  30  N.  W.  39;  Eoyer  v. 
Foster,  62  Iowa  321,  17  N.  W.  516. 
Ky. — Kentucky  Lodge  v.  White,  5  Ky. 
L.  Eep.  766;  Linden  v.  Haddix's  Admr., 
4  Ky.  L.  Eep.  633;  Padget  v.  Mays,  2 
Ky.  L.  Eep.  213.  Mo.— State  ex  rel. 
Smith  V.  Leslie,  83  Mo.  60;  Johnson  v. 
Hodges,  65  Mo.  589;  Fulkerson  v. 
Houts,  55  Mo.  301;  Williams  v.  Wil- 
liams, 26  Mo.  App.  408.  Ohio.— Schott 
v  Hunt,  6  Ohio  Dec.  (Eeprint)  1087, 
10  Am.  L.  Eec.  313.  Tex.— Baker  v. 
Milde   (Tex.  Civ.  App.),  33  S.  W.  152. 

In  McCoy  v.  Able,  131  Ind.  417,  30 
N.  E.  528,  31  N.  E.  453,  the  court  said: 
"As  the  law  now  stands  the  time  of 
filing  is  not  of  controlling  importance, 
for  the  presentation  of  the  bill  to  the 
judge,  if  shown  in  the  body  of  the  in- 
strument, controls  the  question.  It  is 
still  true  that  the  bill  must  be  filed. 
Hormarn  v.  Hartmetz,  128  Ind.  353. 
But  the  time  is  not  always  of  control- 
ling importance,  inasmuch  as  the  pre- 
sentation of  the  bill  to  the  judge  is  the 
act  which  gives  effect  to  the  bill  when 
it  is  signed  and  filed."  See:  Ind.— 
Ohio  &  M.  E.  Oo.  v.  Crosby,  107  Ind. 
32,  7  N.  E.  373;  Eobinson  v.  Anderson, 
106  Ind.  152,  6  N.  E.  12;  Gish  v.  Gish, 
7  Ind.  App.  104,  34  N.  E.  305.  la.— 
Humphrey  v.  Burge,  1  G.  Gr.  223.  Ky. 
Nance's  Admrs.  r.  Newport  News,  etc., 
E.  Co.,  13  Ky.  L.  Eep.  554,  17  S.  W. 
570;  Meaux  v.  Meaux,  5  Ky.  L.  Eep. 
548. 

3.  Leach  v.  Mattix,  149  Ind.  146, 
48  N.  E.  791;  Goodwine  v.  Crane,  41 
Ind.  335. 

In  Indiana  under  §657,  Burns'  Ann. 
St.,  1908,  to  make  the  evidence,  and  all 
the  rulings  of  the  court  in  respect  to 
the  admission  and  rejection  of  evi- 
dence and  the  competency  of  witnesses, 
and  the  objections  and  exceptions 
thereto  in  any  civil  or  criminal  cause 
a  part  of  the  record  upon  appeal  to  the 
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supreme  or  appellate  court,  it  shall  be 
sufficient  if  the  transcript  contain  the 
original  bill  of  exceptions  embracing 
all  such  evidence;  including  that  which 
is  oral,  documentary  and  by  deposition 
offered  and  heard  in  such  cause. 

History  of  Statutory  Change. — "The 
first  innovation  upon  the  rule  requiring 
transcripts  of  all  papers  and  proceed- 
ings was  made  by  act  March  7,  1873, 
(Acts  1873,  p.  194,  c.  83),  providing 
for  the  appointment  of  an  official  re- 
porter to  take  down  the  evidence  in  a 
cause,  and  for  the  filing  of  a  long-hand 
copy  thereof  with  the  clerk,  and  au- 
thorizing such  clerk,  in  case  of  an  ap- 
peal to  the  supreme  court,  to  certify  the 
same  without  copying,  when  so  re- 
quired, after  such  long-hand  manuscript 
had  been  incorporated  in  the  proper 
bill  of  exceptions.  The  act  of  1873 
was  substantially  re-enacted  in  1881 
(section  1410,  Eev.  St.  1881).  Under 
this  statute  it  was  held  that  the  long- 
hand manuscript  copy  of  the  evidence 
could  not  be  certified  by  the  clerk,  un- 
less it  had  been  first  incorporated  in 
the  bill  of  exceptions.  But  when  so 
incorporated,  it  might  be  taken  from 
the  remaining  parts  of  the  bill,  certi- 
fied, and  made  a  part  of  the  record  on 
appeal  to  this  court  without  being  cop- 
ied. This  decision  required  the  formal 
parts  of  the  bill  of  exceptions,  and  all 
other  papers  and  proceedings  to  be 
transcribed    by   the   clerk.       This     rule 

was    modified    in    a    late  case 

We  adjudge  the  better  rule  to  be  this: 
Where  a  bill  of  exceptions  upon  a  rule 
denying  a  new  trial  is  taken  for  the 
purpose  of  getting  the  stenographer's 
report  of  the  evidence,  with  its  inci- 
dents, into  the  record,  the  original  bill 
may  be  certified  up  to  this  court  as 
part  of  the  record."  Curless  v.  State, 
172  Ind.  257,  87  N.  E.  129,  88  N.  E. 
339;  Hart  v.  Scott,  168  Ind.  530,  81  N. 
E.  481;  Adams  v.  Pittsburgh,  etc.,  E. 
Co.,  165  Ind.  648,  74  N.  E.  991.  Illinois 
in  a  recent  case  followed  the  common 
law  rule.  Chicago  v.  South  Park  Comrs., 
169  111.  387,  48  N.  E.  680. 

4.  U.  S.— Hunnicutt  r.  Pevton,  102 
U.   S.   333,  26   L.   ed.   113.      Ark.-Dil- 
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thereafter  previous  to  the  ruling  upon  the  motion  for  a  new  trial,  with- 
out first  obtaining  special  permission  of  the  court  to  do  so.5  Leave  to 
file  a  bill  of  exceptions  includes  leave  to  file  as  many  separate  bills  as 
are  necessary  to  effectually  reserve  all  exceptions  taken.6  But  leave 
given  several  days  after  a  new  trial  is  denied  to  file  the  bill  of  excep- 
tions is  void.7 

4.  Time  of  Filing.  —  The  court  will  refuse  to  settle  a  bill  of  excep- 
tions which  is  not  filed  in  time.8 

5.  Place  of  Filing.  —  The  bill  of  exceptions  should  be  filed  in  the 
clerk's  office  or  in  open  court,  in  the  county  where  the  objectionable 
rulings  were  made  and  exceptions  saved,9  notwithstanding  the  cause 
may  have  been  transferred  to  another  county  in  the  meantime  by  change 
of  venue  or  otherwise.10 


lard's  Admr.  v.  Moore,  7  Ark.  166; 
Bvrd  v.  Tucker,  3  Ark.  451.  111.— 
Neece  V.  Halev,  23  111.  362.  Md.— State 
v.  'County  Comrs.,  S3  Md.  377,  35  Atl. 
62.  Neb.— Osborne  v.  Canfield,  33  Neb. 
330,  50  N.  W.  167.  N.  J— Agnew  V. 
Campbell,  19  N.  J.  L.  186.  Term.— Pat- 
terson v.  Patterson,  89  Tenn.  151,  14 
S.  W.  485.  Va.— Washington,  etc.,  Tel. 
Co.  v.  Hobson  &  Son,  15  Gratt.  122; 
Howell  v.  Terry  Admr.,  77  Va.  50. 

5.  Elliott's  App.  Proc,  §804;  Judd 
v.  Gray,  156  Ind.  278,  59  N.  E.  849; 
Minnick  v.  State,  154  Ind.  379,  56  N. 
E.  851. 

6.  Davis  v.  Mercer  Lumb.  Co.,  164 
Ind.  413,  73  N.  E.  899;  Wagner  v.  Wey- 
he,  164  Ind.  177,  73  N.  E.  89;  Pitzer  17. 
Indianapolis,  etc.,  Co.,  80  Ind.  569. 

In  Davis  v.  Mercer  Lumber  Co.,  164 
Ind.  413,  417,  73  N.  E.  899,  the  court 
said:  "Counsel  for  appellee  argue  that 
the  filing  of  the  latter  bill  was  unau- 
thorized and,  therefore,  it  is  not  a  part 
of  the  record,  for  the  reason  that  the 
leave  granted  by  the  court  to  file  a  bill 
of  exceptions  did  not  include  two  sep- 
arate bills,  but  must  be  limited  to  the 
filing  of  a  single  bill.  To  place  such 
a  construction  on  the  leave  granted  by 
the  trial  court  to  file  'a  bill  of  excep- 
tions' would  be  very  narrow  and  tech- 
nical. Of  course,  if  the  court  had 
granted  appellant  leave  to  file  within 
the  prescribed  time  'all  bills  of  excep- 
tions' there  would  be  no  room  for  argu- 
ment, but  certainly  it  would  be  unreas- 
onable to  hold  that  by  the  leave  granted 
it  was  intended  to  require  appellant  to 
exhibit  by  a  single  bill  of  exceptions  all 
of  the  rulings  of  the  court  of  which  he 
complained." 

A  judge  after  having  certified  to  one 
bill  is  not  under  obligations  to  sign  a 


second  or  separate  bill  for  the  party 
excepting.  Com.  v.  Arnold,  161  Pa. 
320,  29  Atl.  270. 

Exceptions  to  rulings  of  different 
judges  at  different  stages  of  the  same 
case  should  be  stated  in  distinct  bills. 
Safford  v.  Knight,   117   Mass.  281. 

When  the  judge  has  signed  and  cer- 
tified a  bill  of  exceptions  in  a  case,  he 
has  exhausted  his  power  therein  and 
he  cannot  sign  two  other  additional 
bills.  Marshall  v.  Livingston,  77 
Ga.  21. 

Several  suits  cannot  be  blended  in 
one  bill  of  exceptions  when  the  parties 
are  different,  and  thus  brought  before 
the  court  for  determination.  Mayberry 
v.  Morse,  39  Me.  105. 

7.  Eose  v.  State,  171  Ind.  662,  87 
N.  E.  103;  Brown  v.  American  Steel  & 
Wire  Co.,  43  Ind.  App.  560,  88  N.  E. 
80;  Nichols  v.  Central  Trust  Co.,  43  Ind. 
App.  64,  86  N.  E.  878. 

8.  January  v.  Superior  Court,  73  Cal. 
537,  15  Pac.  108. 

9.  Ind.— Cincinnati,  etc.,  R.  Co.  v. 
Leviston,  97  Ind.  488;  McMahan  v. 
Spinning,  51  Ind.  187.  Kan. — Jackson 
v.  Stoner,  17  Kan.  605.  Neb.— First 
Nat.  Bank  v.  Lowrey,  36  Neb.  290,  54 
N.  W.  568. 

10.  In  Cincinnati,  etc.,  R.  Co.  v. 
Leviston,  97  Ind.  488,  the  court  said: 
"Whether  it  may  be  permitted  we  need 
not  here  decide,  for  the  exception  to 
the  decision  of  the  Union  Circuit  Court 
could  not  be  preserved  by  a  bill  filed 
in  ,the  Fayette  Circuit  Court,  though 
the  same  judge  presided  in  both 
courts." 

Filing  in  open  court  with  the  clerk 
is  equivalent  to  a  filing  in  the  clerk's 
office.  Wabash  Paper  Co.  v.  Webb, 
146  Ind..  303,  45  N.  E.  474. 
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6.  Proof  of  Filing.  — a.  By  the  Record.  —  The  bill  itself  cannot 
show  when  it  was  filed.  This  must  appear  by  the  record  independent 
of  the  bill.11  The  better  practice  is  for  the  clerk  to  make  an  order-book 
entry  showing  the  filing  of  the  bill.12 


"The  filing  in  open  court  is  not  a 
compliance  with  §2163  Bums'  Ann.  St., 
1908,  which  requires  all  bills  of  excep- 
tions in  criminal  cases  to  be  filed  with 
the  clerk."  Baker  v.  State  (Ind.),  93 
N.  E.  14. 

11.  Ark.  —  Watson  v.  Watson,  53 
Ark.  415,  14  S.  W.  622.  Ind.— Howe  v. 
White,  162  Ind.  74,  69  N.  E.  684;  Hor- 
mann  v.  Hartmetz,  128  Ind.  353,  27  N. 
E.  731;  La  Eose  v.  Logansport  Nat. 
Bank,  102  Ind.  332,  1  N.  E.  805;  Jones 
v.  Jones,  91  Ind.  72;  Indianapolis  v. 
Kollman,  79  Ind.  504;  Logansport,  etc., 
Co.  v.  Davidson,  51  Ind.  472;  Fulker- 
son  v.  Armstrong,  39  Ind.  472;  Gish  v. 
Gish,  7  Ind.  App.  104,  34  N.  E.  305. 
la. — State  v.  Leach,  71  Iowa  54,  32  N. 
W.  27.  Md  —  Horner  v.  Plumley,  97 
Md.  271,  54  Atl.  971.  Ore.— Mogan  v. 
Thompson,  13  Ore.  230,  9  Pac.  564. 

It  must  clearly  and  affirmatively  ap- 
pear, in  the  transcript  of  the  record 
brought  to  the  appellate  tribunal,  in- 
dependently of  the  bill  of  exceptions, 
that  the  bill  was  duly  filed  in  the  office 
of  the  clerk  of  the  trial  court,  but  it  is 
not  essential  that  such  independent  en- 
try, showing  the  filing  of  the  bill,  should 
be  an  order  book  entry,  a  statement  or 
memorandum  appearing  in  the  record 
on  appeal  showing  the  filing  of  the  bill 
in  the  office  of  the  clerk  is  sufficient, 
whether  it  immediately  precedes  the 
bill  or  is  otherwise  properly  set  out. 
In  Davee  v.  State,  7  Ind.  App.  71,  34 
N.  E.  308,  the  court  said:  "It  is  said, 
in  some  cases,  that  a  record  entry  must 
be  made  showing  the  filing  and  date 
thereof;  and  that  such  filing  must  also 
be  shown  by  an  independent  entry,  and 
cannot  be  shown  by  a  recital  in  the  bill 
itself.  If,  by  the  term  'record  entry,' 
as  used  in  such  authorities,  it  is  meant 
an  entry  on  the  order  book  of  the  court 
below,  then  there  is  an  apparent  con- 
flict between  such  cases  and  other  de- 
cisions of  the  supreme  court.  .  .  . 
It  is  clear,  from  these  last  cited  cases, 
that  no  entry  upon  the  order  book  of 
the  filing  is  contemplated." 

12.  In  Gish  v.  Gish,  7  Ind.  App.  104, 
34  N.  E.  305,  the  court  said:  "The  bet- 
ter practice  in  such  cases  is  for  the 
clerk   to   make   a  vacation    order-book 
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entry  showing  the  filing  of  the  bill. 
This  entry  should  be  the  same  in  form 
and  substance  as  is  made  when  the 
bill  is  filed  in  term.  Whether  the  en- 
try is  so  made  or  not,  the  clerk  when 
he  prepares  the  transcript  on  appeal, 
should  precede  the  bill  of  exceptions, 
with  the  copy  of  such  vacation  order- 
book  entry,  if  made,  or  in  the  absence 
thereof,  he  should  incorporate  in  the 
transcript  a  preliminary  formal  state- 
ment or  memorandum,  in  substance  and 
effect,  that  the  bill  of  exceptions  had 
been  duly  filed,  giving  the  date,  in  his 
office.  The  failure  of  the  clerk  to  make 
such  entry  or  to  precede  the  bill  with 
such  formal  statement  will  not  be  fatal 
to  the  rights  of  the  appealing  party,  if 
it  is  otherwise  clearly  and  affirmatively 
shown  in  the  transcript  that  the  bill 
was  duly  and  properly  filed  in  the  office 
of  the  clerk  of  the  trial  court."  Howe 
v.  White,  162  Ind.  74,  69  N.  E.  684. 

File-Marks  of  Clerk.  —  An  indorse- 
ment on  a  bill  of  exceptions  made  by 
the  clerk  of  the  court  as  to  the  date  on 
which  such  bill  was  filed  with  him  is 
not  of  itself  sufficient  evidence  of  the 
time  of  such  filing.  It  must  appear 
either  by  order  book  entry  or  certifi- 
cate of  the  clerk.  Indianapolis  v.  Tan- 
sel,  157  Ind.  463,  62  N.  E.  35;  Nordyke 
&  M.  'Co.  v.  Keokuk  Bag  Co.,  26  Ind. 
App.  548,  59  N.  E.  393;  Peterson  v. 
Struby,  25  Ind.  App.  19,  56  N.  E. 
733,  57  N.  E.  599;  MeCormick  Harv. 
Mach.  Co.  v.  Smith,  21  Ind.  App.  617, 
52  N.  E.  1000. 

Presentment  to  Clerk.— When  the 
appellant  has  presented  his  bill  of  ex- 
ceptions containing  the  evidence  to  the 
judge  within  the  time  allowed  and  pro- 
cured his  signature  and  caused  the  same 
to  be  placed  in  the  clerk's  hands,  the 
failure  of  the  clerk  to  make  the  proper 
record  entry  of  the  filing  will  not  prej- 
udice the  appeal.  U.  S. — Preble  v. 
Bates,  40  Fed.  745.  Ga.— McDaniel  v. 
Columbus  Fertilizer  Co.,  109  Ga.  284, 
34  S.  E.  598.  Ind.— Gfroerer  v.  Gfroer- 
er,  173  Ind.  424,  90  N.  E.  757. 

When  a  party  entitled  to  a  bill  of 
exceptions  tenders  the  proper  bill  with- 
in the  time  allowed,  he  has  done  his 
whole  duty,  and  the  duty  of  signing  and 
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b.  By  the  Clerk's  Certificate.  —  The  fact  of  filing  may  also  be 
shown  by  the  certificate  of  the  clerk.13 

B.  Service.  —  1.  Necessity  for.  —  In  some  jurisdictions,  a  service 
of  the  bill  of  exceptions  is  required,14  either  on  opposing  counsel,15  or 
the  adverse  party.16 

2.  Upon  Whom  Served.  —  All  the  necessary  parties  must  be  served 
with  the  bill.17  But  it  is  not  necessary  to  serve  a  proposed  bill  of  ex- 
ceptions upon  one  who  purchases  the  subject-matter  of  the  litigation 
while  the  action  is  pending  and  continues  the  litigation  in  the  name 
of  the  assignor.    Service  upon  the  defendant  is  sufficient.18 


filing  then  remains  with  the  judge. 
Gfroerer  v.  Gfroerer,  173  Ind.  424,  90 
N.  E.  757;  Vincennes  Water-Supply  Co. 
v.  White,  124  Ind.  376,  24  N.  E.  747; 
Brown  v.  American  Steel  &  Wire  Co., 
43  Ind.  App.  560,  88  N.  E.  80. 

Form  of  Record  Entry  Showing  Fil- 
ing.— "An  entry  as  recited  in  the 
transcript  at  the  proper  place,  substan- 
tially as  follows  (to  be  varied  to  con- 
form to  the  facts  in  each  particular 
case)  is  most  generally,  and  may  be 
properly  employed,  to  show  the  filing 
in  vacation  of  the  bill  of  exceptions  and 
the  date  of  filing  thereof,  to  wit: 

Be  it  remembered  that  afterwards, 
to  wit:  On  the  30th  day  of  October, 
1895,  the  plaintiff  (or  defendant,  as 
the  case  may  be)  filed  in  the  clerk's 
offiee  the  following  bill  of  exceptions 
in  words  and  figures  as  follows:  The 
bill  should  then  follow  or  appear  as 
near  as  practicable,  immediately  after 
this  recital.  We  merely  suggest  this  in 
the  hope  that  litigants  who  prosecute 
appeals  to  this  court  will  at  least  en- 
deavor to  see  that  the  record  is  so  pre- 
pared as  it  will  enable  us  to  consider 
and  decide  upon  their  merits  the  ques- 
tions involved."  Denman  v.  Warfield 
Admr.,  20  Ind.  App.  664,  51  N.  E.  345. 
"Where  a  record  entTy  states:  'Which 
bill  of  exceptions  is  now  tendered  to 
the  court  and  by  the  court  signed  and 
filed  with  the  clerk  of  this  court,  said 
bill  being  in  these  words,'  the  filing  of 
the  bill  of  exceptions  is  sufficiently 
shown."  Cameron  v.  State,  37  Ind. 
App.  381,  76  N.  E.  1021;  Pichon  V. 
Martin,  35  Ind.  App.  167,  73  N.  E. 
1009.  !  '■-■■' 

13.  Howe  v.  White,  162  Ind.  74,  69 
N.  E.  684;  McCormick  Harv.  Mach. 
Co.  v.  Smith,  21  Ind.  App.  617,  52  N.  E. 
1000;  Board  of  Comrs.  V.  Trees,  12  Ind. 
App.  479,  40  N.  E.  535;  Louisville,  etc. 
B.  Co.  v.  Terrell,  12  Ind.  App.  328,  39 


N.  E.  295;  Davee  v.  State,  7  Ind.  App. 
71,  34  N.  E.  308;  Baldwin  v.  Marsh,  6 
Ind.   App.   533,   33   N.   E.  973. 

Filing  of  Longhand  Manuscript  Be- 
fore Incorporation. — Originally  the  fil- 
ing of  the  longhand  manuscript  of  the 
evidence  must  be  antecedent  to  its  in- 
corporation and  filing  with  the  bill 
of  exceptions.  Holt  V.  Rockhill,  143 
Ind.  530,  40  N.  E.  1090;  Carlson  v. 
State,  145  Ind.  650,  44  N.  E.  660.  ThTs 
last  rule  was  modified  by  statute  (Acts 
1897  p.  244,  c.  162);  "The  substance  of 
this  act  was  explained  in  the  case  of 
Adams  v.  State,  136  Ind.  596,  59  N.  E. 
24,  where  it  was  said:  'The  taking 
down  of  the  evidence  and  the  noting 
of  the  exceptions,  under  this  latter 
act,  is  not  limited  to  shorthand  re- 
porters to  be  appointed  by  the  court, 
but  such  services  may  be  performed 
by  any  one,  and  there  is  no  require- 
ment that  the  evidence  shall  be  first 
filed  with  the  clerk  before  it  can  be 
incorporated  in  a  bill  of  exceptions,'  " 
Curless  v.  State,  172  Ind.  257,  87  N.  E. 
129,  88  N.  E.  339. 

14.  Chateaugay  Ore,  etc.  Co.  t>. 
Petitioner,  128  U.  S.  544,  9  Sup.  Ct. 
150,  32  L.  ed.  508;  Ward  v.  State,  87 
Ga.  160,  13  S.  E.  711;  Worshaw  v.  New- 
ton, 60  Ga.  595;  Grody  v.  Barden,  53 
Ga.  553. 

15.  Morgan  v.  Oregon  Short  Line, 
27  Utah  92,  74  Pac.  523. 

16.  In  re  Young's  Estate,  149  Cal. 
173,  85  Pae.  145. 

Devisees  under  a  will  have  been  held 
to  be  adverse  parties  within  the  mean- 
ing of  the  California  Code  of  Civil 
Procedure,  §650.  In  re  Young's  Es- 
tate, 149  Cal.  173,  85  Pac.  145. 

17.  Mechanics'  Bank  v.  Harrison,  68 
Ga.  463;  Jowers  v.  Baker,  65  Ga.  611; 
Maynard  v.  Hunnewell,  65  Ga.  281. 

18.  Wells  *.  Cochran  (Neb.),  129 
N.  W.  533. 
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3.  Manner  of  Making  Service.  —  A  bill  of  exceptions  cannot  be 
served  on  a  corporation  by  leaving  the  same  at  the  most  notorious  place 
of  abode  of  an  agent  or  officer.19 

4.  Time  of  Service.  —  The  time  of  service  of  the  bill  is  regulated  by- 
statute  in  the  various  jurisdictions.20  And  unless  it  is  served  within 
the  time  required,  the  writ  of  error  will  be  dismissed.21  But  the  time 
for  serving  a  bill  of  exceptions  may  be  extended  by  an  order  of  court." 

5.  Acknowledgment  of  Service.  —  There  must  be  an  acknowledg- 
ment of  service  of  the  bill  as  required  by   the   statute.23      And    such 


19.  The  only  evidence  of  service 
of  the  bill  of  exceptions  being  an  en- 
try of  an  officer  to  the  effect  that  he 
had  left  a  copy  of  the  same  at  the 
most  notorious  place  of  abode  of  a 
named  officer  of  the  corporation  which 
was  the  defendant  in  error,  the  writ  of 
error  must  be  dismissed  for  insufficient 
service  of  the  bill  of  exceptions.  An- 
derson v.  Albany  &  N.  R.  Co.,  123  Ga. 
318,  51  S.  E.  342. 

20.  Harle  v.  Morgan,  30  S.  C.  611, 
9  S.  E.  659;  Bonesteel  V.  Bonesteel, 
30  Wis.  151. 

In  Georgia  the  bill  must  be  served 
within  ten  days  after  being  signed 
and  certified  by  the  judge.  Jones  v. 
Daniel,  66  Ga.  246. 

In  Wisconsin  a  party  must  serve  his 
bill  of  exceptions  before  the  time  for' 
taking  an  appeal  expires.  Bonesteel 
V.  Bonesteel,  30   Wis.   151. 

Rule  in  Georgia. — Services  of  a  bill 
of  exceptions,  or  a  waiver  thereof,  be- 
ing essential  to  give  this  court  juris- 
diction of  the  case,  and  service,  before 
the  bill  of  exceptions  is  certified  by 
the  judge  being  in  law  no  service,  a 
writ  of  error  upon  which  appears  no 
other  service  than  one  purporting  to 
have  taken  place  before  the  bill  of 
exceptions  was  certified  will  be  dis- 
missed. The  rule  of  this  court  requir- 
ing notice  of  motions  to  dismiss  a 
writ  of  error  to  be  given  24  hours 
before  the  ease  is  called  for  argument, 
by  its  terms,  does  not  apply  to  a  case 
where  jurisdiction  is  involved.  Sup. 
Ct.  Rule  No.  25,  26  S.  E.  ix.;  Civ. 
Code,  §5622;  Seliger  v.  Coker,  105  Ga. 
512,  31  S.  E.  185;  Riley  v.  Echols,  99 
Ga.  321,  25  S.  E.  649. 

There  is  no  provision  of  law  author- 
izing the  service  of  a  bill  of  excep- 
tions before  it  is  certified  by  the  trial 
judge;  and  therefore  it  has  been  held 
that  an  acknowledgment  of  due  and 
legal  service  of  a  paper  purporting  to 
be  a  bill  of  exceptions,  followed  by  a 
waiver  of  all  other  and  further  ser- 
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vice  thereof,  entered  thereon  before 
the  same  is  certified  by  the  trial  judge, 
does  not  amount  to  a  service  of  the 
same  paper  after  it  has  been  so  cer- 
tified. Southern  R.  Co.  v.  Brannon,  102 
Ga.  578,  27  S.  E.  663,  citing  Bush  v. 
Keaton,  65  Ga.  206;  Tison  v.  Forrester, 
50  Ga.  87;  Shealy  v.  McClung,  50  Ga. 
4S5. 

In  case  of  a  failure  to  serve  a  bill 
of  exceptions  in  time,  counsel  must 
show  that  the  failure  to  serve  has 
been  the  result  of  accident,  mistake, 
surprise,  inadvertence,  or  excusable 
neglect  before  an  order  fixing  a  new 
time  will  be  granted.  Bishop  v. 
Schleuning,  19  S.  D.  367,  103  N.  W.  387. 

21.  Watson  v.  Johnson,  40  Ga.  544; 
Greenwood  V.  Craig,  27  Neb.  669,  43 
N.   W.  427. 

22.  Bank  v.  Finnell,  133  Cal.  475, 
65  Pac.  976. 

23.  An  acknowledgment  of  service 
of  a  paper  purporting  to  be  a  bill 
of  exceptions,  followed  by  a  waiver 
of  copy,  notice,  and  further  service 
thereof,  entered  thereon  before  the 
same  is  certified  by  the  trial  judge, 
does  not  amount  to  a  service  of  the 
same  paper  after  it  has  been  so  cer- 
tified. Seliffer  v.  Coker,  105  Ga.  512, 
31  S.  E.  185,  citing  Southern  R.  Co.  v. 
Brannon,  102  Ga.  578,  27  S.  E.  663; 
Riley  v.  Echols,  99  Ga.  321,  25  S.  E. 
649. 

Sufficiency  of  Acknowledgment. 
Where,  from  an  inspection  of  a  bill 
of  exceptions,  it  appears  that  an  ac- 
knowledgment of  service  was  written 
in  a  space  located  between  two  of  sev- 
eral exhibits  attached  to  such  bill, 
this  acknowledgment  having  above  it 
the  words,  "Marked  and  exhibited. 
P, "  being  signed  by  counsel  for  de- 
fendant in  error,  and  purporting  to  be 
an  acknowledgment  of  service  of  "the 
foregoing  bill  of  exceptions,"  and  of 
the  judge's  certificate  thereto,  this 
certificate,  however,  following  the  ac- 
knowledgment,   and    such    acknowledg- 
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acknowledgment  must  appear  to  be  subsequent  to  tbe  certification  of 
the  bill  by  the  judge.24  An  acknowledgment  of  service  upon  a  bill  of 
exceptions  does  not  relate  to  or  bind  any  person  not  actually  named 
or  sufficiently  designated  therein  as  a  defendant  in  error  when  the 
acknowledgment  is  entered.25 

6.  Proof  of  Service.  —  An  entry  of  service  in  the  bill  of  exceptions 
is  sufficient  evidence  of  its  service.28 

7.  Return  of  Service.  —  The  return  of  service  must  be  entered 
upon  or  annexed  to  the  original  bill,  and  cannot  be  made  on  a  separate 
paper  not  annexed  to  the  bill.27  The  return  of  service  need  not  be 
under  oath.28 

X.  AMENDMENT  OF  BILL.  —  A.  Right  To  Amend.  —  Like  any 
other  part  of  the  record,  the  bill  of  exceptions  may  be  amended  by  the 
trial  court  on  the  proper  application,  so  as  to  make  it  speak  the  truth.29 


ment  being  specified  in  a  preceding 
portion  of  the  bill  of  exceptions  itself 
as  "acknowledgment  of  service  by 
counsel,  marked  and  exhibited.  P.," 
the  writ  of  error  will  be  dismissed. 
If  the  acknowledgment  was  written  in 
the  bill  of  exceptions  before  it  was 
certified,  as  some  of  the  above-recited 
facts  would  indicate,  it  could  not  re- 
late to  the  bill  in  a  completed  condi- 
tion, and  was,  therefore,  ineffectual  as 
an  acknowledgment  of  service.  If, 
however,  the  acknowledgment  was  in- 
serted in  the  bill  of  exceptions  after 
the  judge's  certificate  had  been  signed, 
the  accompanying  reference  to  and 
specification  of  it  as  an  exhibit,  even 
though  made  innocently,  were  unau- 
thorized additions,  and  rendered  the 
entire  instrument  a  nullity,  counsel 
having  no  authority  to  change  in  any 
manner  nor  to  insert  in  a  bill  of  ex- 
ceptions any  statement  of  fact  after 
the  same  has  been  certified  by  the 
judge.  Churchill  v.  Barclay,  102  Ga. 
555,  27   S.   E.   680. 

The  acknowledgment  should  be 
dated  (Southern  E.  Co.  v.  Basfield,  115 
Ga.  724,  42  S.  E.  95)  and  endorsed 
or  annexed  to  the  bill  (Ethridge  v. 
Finney,  119  Ga.  147,  45  S.  E.  974; 
Hewell  v.  State,  117  Ga.  752,  45  S.  E. 
76). 

24.  Tison  v.  Forrester,  50  Ga.  87. 

25.  Sears  v.  Jeffords,  119  Ga.  821, 
47  S.  E.  186. 

26.  Hiers  V.  Ward,  44  Ga.  652. 
Under   the    Code   and     the     practice 

prevailing  in  Georgia,  an  entry  of  ser- 
vice upon  a  bill  of  exceptions,  made 
and  signed  officially  by  a  deputy  sher- 
iff, is  sufficient  evidence  of  service  by 
a  proper  officer,  and  the  truth  of  such 


entry  cannot,  in  the  supreme  court, 
be  traversed  upon  a  motion  to  dismiss 
the  writ  of  error;  there  being  no  pro- 
vision of  law  for  the  hearing  and  de- 
termination in  this  court  of  an  issue 
thus  made.  Jones  v.  Bountree,  96  Ga. 
230,  23  S.  E.  311. 

27.  Kahn  V.  Hollis,   124  Ga.  537,  53 
S.    E.   95. 

28.  Head  v.   Bridges,  72  Ga.  30. 

29.  Ala. — Louisville,  etc.  B.  Co.  v. 
Barker,  96  Ala.  435,  11  So.  453;  Ex  parte 
Huckabee,  71  Ala.  427.  Ark. — Martin 
v.  St.  Louis,  etc.  E.  Co.,  53  Ark.  250, 
13  S.  W.  765;  Alexander  v.  Stewart,  23 
Ark.  18;  Martin  v.  State  Bank,  20  Ark. 
636.  Cal. — In  re  Lamb's  Estate,  95 
Cal.  397,  30  Pac.  568;  Hyde  v.  Boyle, 
89  Cal.  590,  26  Pac.  1092.  Conn. 
Wooster  v.  Glover,  37  Conn.  315;  Weed 
v.  Weed,  25  Conn.  337.  Ga.— Parks  v. 
Johnson,  79  Ga.  567,  5  S.  E.  243;  Clay- 
ton v.  May,  68  Ga.  27;  Dupon  v.  Mc- 
Laren, 63  Ga.  470.  111.— North  Chilli- 
cothe  v.  Burr,  178  111.  218,  52  N.  E.  853; 
Guertin  v.  Momblean,  144  111.  32,  33  N. 
E.  49;  Newman  v.  Eavenscroft,  67  111. 
496;  Swift  v.  Allen,  55  111.  303;  Pol- 
lard v.  Butter,  35  111.  App.  370.  Ind. 
Harris  V.  Tomlinson,  130  Ind.  426,  30 
N.  E.  214;  McClellan  v.  Binkley,  78 
Ind.  503;  Hushes  v.  Hinds,  69  Ind. 
93;  Bales  v.  Brown,  57  Ind.  282;  Burn- 
side  V.  Ennis,  43  Ind.  411;  Layman  v. 
Graybill,  14  Ind.  166;  Morgahtown 
Mfg.  Co.  v.  Hicks,  43  Ind.  App.  32, 
86  N.  E.  856.  Me.— Eockland  Water 
Co.  v.  Pillsbury,  60  Me.  425.  Mass. 
Arvilla  v.  Spaulding,  121  Mass.  505. 
Minn.— Berthold  v.  Fox,  21  Minn.  51. 
Neb. — Brennan-Love  Co.  v.  Mcintosh, 
56  Neb.  140,  76  N.  W.  461.  N.  Y. 
Pelletreau   v.   Jackson,      7    Wend.    471. 
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But  the  appellate  court  has  no  power  to  amend  the  bill,  or  to  authorize 
the  court  below  to  amend  it.30 


Tex. — Gulf,  etc.  E.  Co.  v.  Jones,  73 
Tex.  232,  11  S.  W.  185;  Wheeler  v. 
Goffe,  24  Tex.  660.  Wis.— King  V. 
Farmington,  90  Wis.  62,  62  N.  W.  928; 
Hill  v.  Hoover,  5  Wis.  386,  68  Am. 
Dec.  70. 

Caution  in  Allowing  Corrections. 
The  rule  respecting  the  amendment  or 
correction  of  bills  of  exceptions,  so 
far  as  concerns  matters  of  procedure, 
is  much  the  same  as  that  which  pre- 
vails in  other  cases  where  the  amend- 
ment or  correction  of  a  record  is 
sought,  but  the  courts  are  rather  more 
cautious  and  careful  in  ordering 
amendments  of  bills  of  exceptions  than 
they  are  in  ordering  the  correction  of 
other  parts  of  the  record.  Eoblin  v. 
Yaggy,   35  111.   App.   537. 

"A  nunc  pro  tunc  entry  cannot  bo 
used  as  a  medium  whereby  a  court 
can  change  its  rulings  actually  made, 
however  erroneous  or  under  whatever 
mistakes  of  law  or  facts  such  rulings 
may  have  been  made.  Nor  can  such 
entry  be  made  to  correct  mistakes 
made  by  counsel  in  the  introduction 
of  evidence."  Harris  v.  Tomlinson, 
130  Ind.   426,  30  N.   E.   214. 

Limitation. — "The  presentation  of 
an  incorrect  bill  of  exceptions  to  the 
judge  will  not  give  him  authority  after 
the  time  allowed  has  expired,  to  alter 
it  by  corrections  so  as  to  make  an 
entirely  different  instrument  and  then 
sign  it."  Eubank 's  Manual  of  Pr.  §31. 

Massachusetts  Rule. — Bill  of  excep- 
tions cannot  be  amended  after  the 
bill  is  filed  in  the  supreme  court.  Mc- 
Carren  v.  McNulty,  7  Gray  (Mass.)  139. 

United  States  Rule. — A  judgment 
will  not  be  opened  up  for  the  purpose 
of  amending  the  bill.  Gaylor  v.  Wil- 
der. 10  How.  (U.  S.)  509,  13  L.  ed.  517. 

Successor  of  Judge. — Most  courts 
hold  that  the  successor  of  tne  trial 
judge  may  allow  an  amegdment.  Fra- 
zer  v.  Laughlin,  6  111.  1S5;  Horton  v. 
Smith,  46  HI.  App.  241;  Baker  v.  Kan- 
sas City,  etc.  E.  Co.,  122  Mo.  533,  26 
6.  W.  20. 

Some  Courts  Hold  Ex-Judge  May 
Allow  Amendment. — Wright  v.  Judge, 
41  Mich.  726,  49  N.  W.  925.  See  HI. 
Emerson  v.  Clark,  3  HI.  489. 
Mo.— Consanl  V.  Lidell,  7  Mo.  250.  Vt. 
Phelps   v.   Conant,   30   Vt.   277.       Wis. 


Parroski   c.   Goldberg,   80    Wis.   339,   50 
N.   W.  191. 

Death  of  Judge.— After  the  death  of 
the  judge  there  is  now  way  of  amend- 
ing the  bill.  Parroski  v.  Goldberg,  80 
Wis.  339,  50  N.  W.  191. 

Sufficient  Correction. — The  judge 's 
denial  of  the  correctness  of  the  state- 
ment recited  in  the  bill  of  exceptions 
is  a  sufficient  correction  within  $641 
Burns,  1901.  Indianapolis  Tract.  & 
Term.  Co.  v.  Grey,  38  Ind.  App.  141, 
77  N.  E.  1131. 

In  Massachusetts  consent  of  except- 
ing party  must  first  be  obtained.  Hec- 
tor v.  Boston  Elec.  Light  Co.,  161  Mass. 
558,  37  N.  E.  773,  25  L.  E.  A.  554. 

30.  Eollins  v.  Board  of  Comrs.,  78 
Fed.  741,  24  C.  C.  A.  298;  Smith  V. 
Board  of  Education,  27  Ohio  St.  44. 

"The  power  conferred  is  to  compel 
inferior  tribunals  and  ministerial  offi- 
cers to  certify  to  us  full  and  complete 
transcripts  of  the  records  and  proceed- 
ings as  they  exist  in  the  court  below, 
but  they  must  exist  there.  If  there 
is  an  omission  or  defect  in  the  records 
and  proceedings  below,  application 
must  be  made  in  such  court  to  cor- 
rect and  amend  such  records  and  pro- 
ceedings, and  when  so  corrected,  we 
can  by  certiorari,  compel  such  court 
or  officer  to  certify  the  record  and 
proceedings  as  amended.  Let  us  illus- 
trate our  meaning.  A  bill  of  excep- 
tions is  a  record  of  high  authority  and 
great  sanctity,  and  is  not  to  be  lightly 
interfered  with.  If  the  omitted  tes- 
timony had  been  embodied  in  the  bill 
of  exceptions  and  had  thus  become  a 
part  of  the  record,  and  the  clerk,  in 
making  out  the  transcript,  had  failed 
to  insert  it  therein,  we  have  full 
power  to  compel  him  to  certify  to  us 
such  omitted  testimony.  But  if  the 
testimony  was  offered  on  the  trial,  but 
was  not  put  in  the  bill  of  exceptions, 
then  application  would  have  to  be 
made  to  the  court  below  to  amend  the 
bill  of  exceptions  by  inserting  the 
omitted  testimony,  and  when  so 
amended,  we  could,  by  certiorari,  com- 
pel the  clerk  to  certify  to  us  the 
amended  bill  of  exceptions."  Driver  v. 
Driver,  153  Ind.  88,  54  N.  E.  389; 
Cluck  v.  State,  40  Ind.  263.  Contra, 
Darrier  v.  Darrier,  58  Mo.  222. 
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Something  To  Amend  by.  —  Before  a  bill  of  exceptions  can  be  amended 
there  must  be  something  to  amend  by.31 

B.  Time  of  Amendment.  —  1.  in  General.  —  The  bill  of  exceptions 
may  be  amended  at  the  trial  term  or  at  subsequent  terms,  and  even 
after  the  appeal  is  completed,  if  the  application  is  made  within  a 
reasonable  time.32 

2.  After  Adjournment.  —  But  the  bill  of  exceptions  when  signed 
and  filed  becomes  a  part  of  the  record,  and  cannot  be  amended  or  cor- 
rected after  the  adjournment  of  the  term,33  at  least  upon  the  recollec- 


31.  Central  School  Supply  House  v. 
Hirschy,  106  111.  App.  258;  Supreme 
Lodge  v.  Albers,  106  111.  App.  85;  Jack- 
son v.  Fulton,  87  Mo.  App.  228. 

32.  "At  common  law  the  record 
was  said  to  be  in  the  breasts  of  the 
judges  as  long  as  the  proceedings  were 
in  fieri,  and  they  were  in  fieri  until 
the  close  of  the  term,  at  which  final 
judgment  was  rendered.  After  that 
time  there  could  be  no  alteration  or 
amendment  of  the  judgment,  except 
for  a  correction  of  mere  clerical  mis- 
takes or  irregularities.  This  would  be 
so,  under  our  practice,  if  a  motion  for 
a  new  trial  could  not,  as  it  could  not 
at  common  law,  be  filed  after  the  ren- 
dition of  judgment.  But,  inasmuch  as, 
under  our  practice,  such  a  motion 
may  be  filed  after  the  judgment,  it 
follows  in  analogy  with  the  authority 
above  cited,  that  the  proceedings  must 
continue  to  be  in  fieri  until  the  close 
of  the  term  at  which  a  final  disposi- 
tion is  made  of  the  motion  for  a  new 
trial,  and  that  until  that  time  the 
court  retains  control  of  the  whole  rec- 
ord, with  power  to  alter,  amend  or  set 
aside  its  former  rulings,  orders,  and 
judgments."  Bank  of  U.  S,  t>.  Moss,  6 
How.  (U.  S.)  31,  12  L.  ed.  331;  Mc- 
Clellan  v.  Binkley,  78  Ind.  503. 

Limitation. — In  Harris  v.  Tomlinson, 
130  Ind.  426,  30  N.  E.  214,  the  court 
said:  "The  other  objection  is  that  it 
does  not  show  that  the  proceedings 
were  instituted  within  two  years  from 
filing  the  bill  of  exceptions.  We  are 
of  opinion  that  this  is  not  controlled 
by  section  396,  B.  S.,  1881,  but  that 
the  court  may,  in  the  exercise  of  one 
of  its  inherent  powers,  long  antedating 
the  enactment  of  our  code  of  proce- 
dure, so  correct  mistake  as  to  make 
its  record  speak  the  truth.  Miller  v. 
Eoyce,  60  Ind.  189.  In  the  latter 
case  a  mistake  was  corrected  after 
ten  years,  and  in  Conway  v.  Day, 
supra,  a   correction   was     made     after 


the  cause  had  been  appealed  to  this 
court  and  affirmed.  .  .  .  Another 
reason  why  the  amendment  of  this 
bill  of  exceptions  ought  not  to  be 
made  is  the  great  length  of  time  that 
elapsed  between  the  making  of  the 
bill  and  the  filing  of  the  motion  for 
its  correction.  The  bill  was  filed  Jan- 
uary 14th,  1886,  and  the  petition  to 
amend  was  not  filed  until  March  14th, 
1891,  a  period  of  over  five  years  from 
the  preparation  of  the  bill.  The  tran- 
script was  filed  in  the  court  by  the 
appellant  March  2nd,  18S9,  at  which 
time,  if  not  sooner,  the  appellant  was 
chargeable  with  notice  of  this  defect, 
and  after  that  more  than  two  years 
were  permitted  to  pass  before  steps 
were    taken    to    have      the    correction 

made Where,     in     addition     to 

this  a  considerable  time  is  permitted 
to  elapse  before  applying  for  such 
order,  after  notice  of  the  defect,  the 
application  should  be  refused."  Com- 
pare Sprigg  v.  Barber,  118  Cal.  591, 
50   Pac.   682,   limitation   of   six  months. 

Without  Application. — "It  is  the 
duty  of  the  trial  judge  to  see  that  a 
bill  of  exceptions  speaks  the  exact 
truth;  and  to  this  end  he  may  make 
proper  amendments  at  any  time  before 
the  bill  is  filed,  within  the  time  al- 
lowed for  filing  the  same."  He  may 
amend  after  signing  and  before  filing. 
Longworth  v.  Highman,  89  Ind.  352. 

"A  court  is  not  bound  to  sign  a 
bill  of  exceptions  as  the  attorneys 
prepare  it;  even  though  they  agree 
to  it,  nor  is  it  improper  for  a  judge 
to  correct  a  bill  of  exceptions,  with- 
out the  consent  of  the  attorneys." 
Beavers  v.  State,  58  Ind.  530. 

83.  U.  S. — Michigan  Ins,  Bk.  v.  El- 
dred,  143  U.  S.  293,  12  Sup.  Ct.  450,  36 
L.  ed.  162.  Ala. — Louisville  &  N.  R. 
Co.  v.  Malone,  116  Ala.  600,  22  So. 
'897;  Posey  r.  Beale,  69  Ala.  32;  Dudley 
V.  Chilton  County,  66  Ala.  593;  Kitchen 
V.  Moye,  17  Ala.  394;  Branch  Bank  o. 
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tion  of  the  judge,  but  there  must  be  something  to  amend  by,  such  as 
some  written  memorandum,  memorial  paper  or  other  minute  of  the 
transaction.34 


Kinsey,  5  Ala.  9.  Ark. — See  Martin  v. 
St.  Louis,  etc.  E.  Co.,  53  Ark.  250,  13 
S.  W.  765.  Colo.— Beckwith  v.  Talbot, 
2  Colo.  604.  Ga.— Snell  v.  Smith,  78 
Ga.  355;  Scott  v.  Central  E.  Co.,  77  Ga. 
450;  Perry  V.  Central  E.  Co.,  74  Ga. 
411;  Darby  v.  Wesleyan  F.  College,  72 
Ga.  212;  State  v.  Powers,  14  Ga.  388. 
111.— Chicago,  etc.  E.  Co.  v.  Walsh,  150 
111.  607,  37  N.  E.  1001;  Myers  V.  Phil- 
lips, 68  111.  269;  Wallahan  v.  People, 
40  111.  103;  Chicago,  etc.  E.  Co.  v. 
Walsh,  51  111.  App.  584;  Eoblin  v. 
Yaggy,  35  111.  App.  537;  Hall  v.  Mills, 
5  111.  App.  495;  Fame  Ins.  Co.  v.  Mann, 
4  111.  App.  485.  Ind. — Morgan  v.  Hays, 
91  Ind.  132.  Compare  Seig  v.  Long,  72 
Ind.  18.  Ky. — Adkinson  v.  Stevens,  7 
J.  J.  Marsh,  237;  Givens  v.  Bradley,  3 
Bibb  192,  6  Am.  Dec.  646.  La.— Police 
Jury,  etc.  V.  Gardiner,  2  Eob.  139. 
Miss.— Dreyfus  v.  Cage,  62  Miss.  605; 
Bridges  r.  Kuykendall  &  Bro.,  58  Miss. 
827.  Ohio.— Ash  v.  Marlow,  20  Ohio 
119.  Compare  Tanner  v.  Brown,  5  Ohio 
Dec.  (Eeprint)  112;  Childs,  etc.  Co.  v. 
Filman  Bros.,  2  Ohio  N.  P.  106.  Tenn. 
Steele  v.  Davis,  5  Heisk.  75;  Davis  v. 
Jones,  3  Head  603.  Tex.— 'Conrad  v. 
Walsh,  1  White  &  W.  Civ.  Cas.  §231. 
W.  Va  —  Eobinson  v.  Pitzer,  3  W.  Va. 
335. 

34.  Ark.— McDonald  v.  Watkins,  4 
Ark.  624.  111.— North  Chillicothe  V. 
Burr,  178  111.  218,  52  N.  E.  853,  citing 
manv  eases.  Ind. — Driver  v.  Driver, 
153  Ind.  88,  54  N.  E.  389;  Chissom  v. 
Barbour,   100   Ind.   1;   Morgan  v.   Hays, 

91  Ind.  132;  Miller  v.  Eoyce,  60  Ind. 
189;  Makepeace  v.  Lukens,  27  Ind.  435, 

92  Am.  Dec.  263;  Morgantown  Mfg. 
Co.  v.  Hicks,  43  Ind.  App.  32,  86  N.  E. 
856.  Mass.— Balch  V.  Shaw,  7  Cush. 
282.  Mo.— Eoss  v.  Kansas  City  E.  Co., 
141  Mo.  390,  38  S.  W.  926,  42  S.  W. 
957.  Okla.—  Smith  v.  Kingfisher  Bank, 
2  Okla.  358,  37  Pae.  828;  Bacon's  Abr., 
title  "Amendments." 

Compare  Ind.— Jenkins  v.  Long,  23 
Ind.  460.  Kan. — Aydelotte  v.  Brittain 
&  Co.,  29  Kan.  98.  Mass.— Rugg  v. 
Parker,  7  Gray  172.  N.  H.— Frink  v. 
Frink,  43  N.  H.  508,  80  Am.  Dec.  189. 
N.  C— Jacobs  V.  Burgwyn,  63  N.  C.  193. 

In  Kirby  r.  Bowland,  69  Ind.  290, 
it  was  said:  "A  court  may  record  a 
fact  nunc  pro  tunc;  that  is,  if  the  fact 
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existed  then,  it  may  record  it  now;  but 
it  cannot  record  a  fact  now  which  did 
not  exist  then;  and  there  must  be  some 
record,  note,  entry  or  minute  of  some 
kind,  on  which  to  base  it,  connecting 
it  with   the  case." 

Strictness  of  Rule. — "The  motion  is 
supported  by  the  verified  statements 
of  counsel,  that  the  bill  did  in  fact  con- 
tain all  the  evidence;  that,  prior  to  its 
having  been  signed  by  the  judge  who 
tried  the  case,  it  was  approved  by  the 
attorneys  for  the  appellees.  The  writ- 
ten motion  of  appellant  alleges  that 
'the  words  "and  this  was  all  the  evi- 
dence given  on  the  trial  of  the  cause" 
were  by  accident  omitted  to  be  inserted 
in  said  bill  of  exceptions.'  No  other 
explanation    of,    or    excuse    for,     such 

omission  is   offered It  is 

clear  that  upon  the  grounds  stated  in 
appellant's  motion  the  court  had  no 
power,  after  the  close  of  the  term,  to 
incorporate  a  clause,  such  as  that  asked 
by  appellant,  not  in  the  bill  when 
originally  signed.  There  could  be,  in 
the  case  of  such  an  omission  as  that 
described,  nothing  by  which  to  amend, 
for  at  no  time  was  any  record  made, 
nor,  in  truth,  was  any  intended  to  be 
made,  of  the  clause  now  sought  to  be 
declared  part  of  the  bill.  The  right 
to  direct  any  amendment,  of  the  gen- 
eral character  of  that  proposed  by  ap- 
pellant, to  a  bill  of  exceptions,  after 
the  close  of  the  term,  is  a  very  doubt- 
ful one,  if,  indeed,  it  exists  at  all  and 
certainly  such  an  amendment  as  that 
here  insisted  upon  can  not  be  allowed." 
Seiz  v.  Long,  72  Ind.  18. 

Before  Adjournment.— Bill  may  be 
amended  without  memoranda.  Hein- 
sen  v.  Lamb,  117  111.  549,  7  N.  E.  75. 

At  Subsequent  Term. — Courts  cannot 
amend  their  records  at  a  subsequent 
term,  except  in  a  fact  which  appears 
to  be  a  misprision  or  neglect  of  the 
clerk,  unless  there  is  something  in  the 
record  to  amend  bv.  Hamilton  v. 
Burch,  28  Ind.  233;  Bowers  v.  Beck,  2 
Nev.  139. 

Reason  for  Rule. — "The  reasons  for 
the  rule  apply  with  at  least  as  much 
force  to  the  correction  of  bills  of  excep- 
tions as  to  the  correction  of  other 
parts  of  the  record.  Orders  and  judg- 
ments are  written  by  the  clerk.    Bills 
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C.  In  "What  Respects  Amendable.  —  Parties  that  should  have  been 
named  in  the  bill  of  exceptions,  but  are  omitted,  may  be  added  by 
amendment.35  And  a  bill  that  does  not  contain  all  the  evidence  may 
be  supplemented  by  amendment.38 

D.  Who  May  Amend.  —  The  trial  judge  may  before  the  bill  leaves 
his  hands,  correct  or  amend  the  same  with  or  without  the  consent  of 
the  parties.87 


of  exception  are  usually  submitted  to 
adverse  counsel  before  being  submitted 
to  the  judge  for  signature,  aa  was  done 
in  this  case.  ...  If  a  party  per- 
mits the  record  to  be  closed,  contain- 
ing a  recital  that  the  bill  contains  all 
the  evidence  given  in  the  cause,  evi- 
dence of  a  higher  character  than  the 
mere  memory  of  witnesses  should  be 
produced  to  warrant  a  nunc  pro  tunc 
entry  incorporating  additional  evidence 
in  the  bill."  Driver  v.  Driver,  153  Ind. 
88,  54  N.  E.  389. 

"It  is  competent  to  correct  the  bill 
of  exceptions,  as  well  as  any  other  part 
of  the  record  of  the  proceedings  of 
courts,  but  to  justify  such  correction 
there  must  be  some  written  memoran- 
dum, memorial  paper,  or  other  minute 
of  the  transaction  by  which  to  make 
the  amendment,  or  the  same  cannot 
be  made.  The  record  imports  absolute 
verity  and  cannot  be  contradicted  by 
parol  evidence,  under  the  guise  of  cor- 
recting the  record,  and  more  than  it 
can  be  done  in  any  other  manner." 
Morgantown  Mfg.  Co.  v.  Hicks,  43  Ind. 
App.  32,  86  N.  E.  856. 

Date  of  Memorandum. — In  Morgan  v. 
Hays,  91  Ind.  132,  the  court  said:  "It 
is  within  the  power  of  the  circuit  and 
other  nisi  prius  courts  of  the  State, 
to  amend  a  bill  of  exceptions  after  it 
has  been  signed  and  made  a  part  of 
the  record,  and  after  the  close  of  the 
term  at  which  it  was  signed,  where  a 
proper  case  for  the  amendment  of  the 
record  is  made.  To  make  such  a  ease 
there  must  be  some  memorandum, 
memorial  paper,  record  or  other  minute 
of  the  transaction  to  amend  by,  of  a 
date  prior  to  or  at  least  of  equal  date 
with,   the   bill   of   exception." 

Parol  Evidence. — While  parol  evi- 
dence is  admissible  to  aid  in  determin- 
ing whether  an  amendment  is  proper, 
an  amendment  cannot,  as  a  general 
rule,  be  made  upon  parol  evidence 
alone.  Longworth  p.  Higham,  89  Ind. 
352;  Beavers  v.  State,  58  Ind.  530;  Jef- 
fersonville,  etc  Co.  v.  Bowen,  49  Ind. 


154;    Elliott's    App.    Proc.    §§212-3-4-9, 

§826. 

Sufficient  Memorandum. — Stenograph- 
er's notes  are  a  sufficient  memorandum. 
Morgantown  Mfg.  Co.  v.  Hicks  43  Ind. 
App.  32,  86  N.  E.  856. 

Entry  in  Original  Bill. — Guertin  v. 
Mombkau,  144  111.  32,  33  N.  E.  49. 

Eule  of  Court  in  Indiana. — "It  is 
within  the  power  of  the  circuit  and 
other  nis  prius  courts  of  the  State,  to 
amend  a  bill  of  exceptions  after  it  has 
been  signed  and  made  a  part  of  the 
record,  and  after  the  close  of  the  term 
at  which  it  was  signed,  where  a  proper 
case  for  the  amendment  of  a  record  is 
made.  To  make  such  a  case  there 
must  be  some  memorandum,  memorial 
paper,  record,  or  other  minute  of  the 
transaction  to  amend  by,  of  a  date 
prior  to,  or  at  least  of  equal  date,  with 
the  bill  of  exceptions.  .  .  .  Courts 
are  required  to  take  judicial  knowl- 
edge of  their  own  rules,  and  in  this 
case  the  court  had  the  order-book  en- 
try of  the  adoption  of  the  rule,  con- 
cerning which  the  mistake  in  the  date 
was  made,  before  it,  and  consequently 
had  a  record  to  amend  by,  of  prior 
date  to  the  bill  of  exceptions."  Mor- 
gan v.  Hays,  91  Ind.  132. 

35.  Fricker  v.  Americus  Mfg.  Co., 
124  Ga.  165,  52  S.  E.  65. 

While  a  bill  of  exceptions  is  amend- 
able by  the  record  so  as  to  introduce 
the  names  of  parties,  it  is  futile  to  Thus 
make  new  parties  defendant  in  error 
unless  they  will  waive  service,  and  con- 
sent that  the  case  be  heard  by  the 
Supreme  Court  on  its  merits.  Sears  v. 
Jeffords,    119    Ga.    821,    47    S.    E.    186. 

36.  Consolidated  Coal  Co.  v.  Bokamp, 
67  HI.  App.  347. 

37.  Blair  v.  Curry,  150  Ind.  99,  46 
N.  E.  672,  49  N.  E.  908;  Longworth  v. 
Higham,  89  Ind.  352;  Beavers  v.  State, 
58  Ind.   530. 

In  Beavers  v.  State,  supra,  the  court 
said:  "This  motion  is  founded  upon 
a  joint  affidavit  ....  stating, 
amongst  other  matters,  'that   the  part 
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E.  Application.  —  1.  Requisites  and  Sufficiency.  —  The  law  does 
not  contemplate  the  filing  of  formal  pleadings  in  this  class  of  proceed- 
ings, and  no  great  strictness  is  required  in  the  preparation  of  the 
motion,  such  as  is  usual  and  necessary  in  complaints  and  answers.  It 
is  a  sufficient  compliance  with  the  requirements  of  law  if  the  motion 
specifies  with  reasonable  certainty  the  relief  sought,  and  the  grounds 
upon  which  the  motion  is  founded.38  The  sufficiency  of  such  motion 
for  a  nunc  pro  tunc  entry  may  be  tested  by  a  motion  to  quash  or  by  a 
motion  to  dismiss.39 


of  said  bill  of-  exceptions  numbered 
"21,"  -and  also  signed  by  the  judge, 
was  not  written  at  or  during  the  trial 
of  said  cause;  nor  was  the  same  read 
to  the  jury;'  and  further  stating,  that 
a  certain  other  part  of  the  bill  of  ex- 
ceptions was  also  written  by  said 
judge,  and  placed  in  said  bill  of  ex- 
ceptions, after  the  same  was  presented 
to  him,  as  aforesaid,  for  his  signature, 
and  that  the  defendant,  nor  his  attor- 
neys, had  any  knowledge  that  the  same 
was  in  said  bill  of  exceptions,  etc. 
.  .  .  A  court  is  not  bound  to  sign 
a  bill  of  exceptions  as  the  attorneys 
prepare  it;  even  though  they  agree 
to  it,  nor  is  it  improper  for  the  judge  to 
correct  a  bill  of  exceptions,  without  the 
consent  of  the  attorneys." 

And  in  Truitt  v.  Truitt,  38  Ind.  16, 
it  is  said:  "The  following  agreement 
is  entered  on  the  record  in  this  cause, 
namely:  'It  is  agreed  by  the  parties, 
to  be  considered  a  part  of  the  within 
and  foregoing  record,  as  follows:  That 
at  the  time  of  the  refusal  of  said  cir- 
cuit court  to  entertain  the  affidavit  for 
change  of  venue  in  said  cause,  shown 
from  line  thirtyeight  to  line  forty- 
seven  of  page  forty-seven,  of  said  rec- 
ord the  following  rules  of  said  court 
had  been  adopted  by  said  court,  and 
were  in  full  force.'  ....  It  is 
maintained  by  counsel  for  the  appel- 
lants that  the  above  agreement  does 
not  make  the  rules  of  the  court  below 
a  part  of  the  record,  and  that  they  can 
only  become  a  part  of  the  record  by  a 
bill  of  exceptions,  and  in  support  of 
this  position  he  refers  to  the  case  of 
The  City  of  Indianapolis  v.  Parker,  31 
Ind.  230.  We  can  not  give  our  sanc- 
tion to  this  position.  We  concede  that 
the  usual  mode  of  making  a  paper  a 
part  of  the  record,  that  does  not  by 
the  statute  constitute  a  part  of  the 
record,  is  by  a  bill  of  exceptions,  but 
this  right  may  be  waived  by  the  agree- 
ment of  the  parties." 
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Cases  Distinguished.— And  in  Blair 
V.  Curry,  150  Ind.  99,  107,  46  N.  E. 
672,  49  N.  E.  908,  it  is  said:  "There 
are  many  agreements  that  attorneys 
cannot  make  under  this  statute.  As  a 
general  thing  they  can  not  make  an 
agreement  that  is  valid  in  a  case  if  a 
client  could  not  make  the  same  contract 
binding.  Accordingly  it  has  been  held 
that  an  attorney  can  not,  by  agreement, 
extend  the  time  in  which  an  appeal 
may  be  taken,  nor  by  agreement,  ex- 
tend the  time  for  filing  a  bill  of  excep- 
tions. Truitt  v.  Truitt,  38  Ind.  16,  was 
a  very  different  case  from  the  one  be- 
fore us.  That  was  an  agreement  en- 
tered upon  the  record  in  the  trial  court 
concerning  matters  occurring  during 
the  progress  of  the  cause  in  the  trial 
court.  But,  says  an  eminent  author, 
'a  stipulation  between  counsel  that  the 
testimony  as  taken  by  the  court  sten- 
ographer shall  be  the  record  in  the 
case,  will  not  supply  the  place  of  a 
bill  of  exceptions  duly  authenticated 
and  certified.'  Weeks  on  Attorneys, 
section  236a." 

38.  Harris  V.  Tomlinson,  130  Ind. 
426,  30  N.  E.  214;  Gray  v.  Robinson, 
90  Ind.  527;  Urbanski  v.  Manus,  87  Ind. 
585;  Douglass  v.  Keehn,  78  Ind.  199; 
Hughes  v.  Hinds,  69  Ind.  93;  Miller  v. 
Royce,  60  Ind.  189;  Latta  v.  Griffith, 
57  Ind.  329;  Goodwine  v.  Hedrick,  29 
Ind.  383;  Jenkins  v.  Long,  23  Ind. 
460. 

39.  Harris  v.  Tomlinson,  130  Ind. 
426,  30  N.  E.  214;  Conway  v.  Day,  79 
Ind.  318;  Douglass  v.  Keehn,  78  Ind. 
199;  Nord  V.  Marty,  56  Ind.  531;  Lake 
v.  Jones,  49  Ind.  297;  Buck  v.  Havens, 
40  Ind.  221;  Smith  v.  Noe,  30  Ind.  117; 
Ratliff  v.  Baldwin,  29  Ind.  16,  92  Am. 
Dec.  330. 

Presumption.— Where  the  bill  has 
been  regularly  settled,  every  presump- 
tion is  in  favor  of  its  correctness,  and 
the  burden  is  on  the  adverse  party  to 
show  that  the  bill  is  not  settled  in  ac- 
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2.  Parties  to  Motion.  —  The  motion  to  amend  or  correct  the  record 
can  only  be  prosecuted  by  a  party  to  the  record,  or  by  a  privy  in  blood, 
or  a  legal  representative.*0  The  party  who  has  prepared  the  bill  of 
exceptions  may  apply  to  have  it  corrected,  but  the  evidence  will  be 
more  closely  scrutinized  than  if  the  opposite  party  made  the  applica- 
tion.41 

3.  Notice.  —  The  bill  of  exceptions  may  be  amended  during  the 
term  without  notice  to  the  adverse  party;*2  but  after  the  expiration 
of  the  term  a  notice  is  required.43  Notice  need  only  be  given  for  such 
reasonable  time  as  will  give  the  adverse  party  an  opportunity  to  make 
the  needful  preparation  for  defending  the  application.4*  Such  notice 
may  be  served  on  the  attorney  of  the  adverse  party." 


cordance  with     the     facts.       Baird  v. 
Gleckler,   3   S.   D.  300,  52  N.  W.   1097. 

40.  Keepfer  v.  Force,  86  Ind.  81; 
Conyers  v.  Mericles,  75  Ind.  443;  Angle 
v.  Speer,  66  Ind.  488;  Lewis  v.  Owen, 
64  Ind.  446;  Owen  V.  Cooper,  46  Ind. 
524;  Miller  c.  Kolb,  47  Ind.  220;  Rogers 
v.  Abbott,  37  Ind.  138;  Cassel  v.  Case, 
14  Ind.  393. 

41.  Harris  v.  Tomlinson,  130  Ind. 
426,  30  N.  E.  214. 

42.  Ark. — Martin  v.  Bank  of  State, 
20  Ark.  636.  Cal. — Spanagel  v.  Del- 
linger,  34  Cal.  476.  Conn. — Weed  v. 
Weed,  25  Conn.  337.  111. — Heinsen  v. 
Lamb,  117  111.  549,  7  N.  E.  75;  Wal- 
lahan  v.  People,  40  111.  103;  Terre 
Hants  &  I.  B.  Co.  v.  Bond,  13  HI.  App. 
328.  Ind. — Harris  v.  Tomlinson,  130 
Ind.  426,  30  N.  E.  214;  McClellan  v. 
Binkley,  78  Ind.  503;  Hughes  v.  Hinds, 
69  Ind.  93;  Bales  V.  Brown,  57  Ind. 
282.  Me.— Eockland  Water  Co.  v.  Pills- 
bury,  60  Me.  425.  Tex. — Wheeler  v. 
Goffe,  24  Tex.  660. 

43.  Ark. — Martin  v.  Bank  of  State, 
20  Ark.  636.  Cal. — Spanagel  v.  Dil- 
linger,  34  Cal.  476.  Conn. — Wooster 
v.  Glover,  37  Conn.  315.  111.— Wright 
c.  Griffey,  146  111.  394,  34  N.  E.  941 
(cases  cited);  Heinsen  v.  Lamb,  117 
HI.  549,  7  N.  E.  75;  Swift  v.  Allen,  55 
HI.  303;  Cook  v.  Wood,  24  111.  295; 
Pollard  c.  Butter,  35  111.  App.  370.  Ind. 
Harris  V.  Tomlinson,  130  Ind.  426,  30 
N.  E.  214;  McClellan  v.  Binkley,  78 
Ind.  503;  Bales  v.  Brown,  57  Ind.  282; 
Jeffersonville,  etc.  R  Co.  v.  Bowen,  49 
Ind.  154;  Bnrnside  v.  Ennis,  43  Ind. 
411;  Layman  c.  Graybill,  14  Ind.  166; 
Morgantown  Mfg.  Co.  v.  Hicks,  43  Ind. 
App.  32,  86  N.  E.  856.  Me. — Rockland 
Water  Co.  v.  Pillsbury,  60  Me.  425; 
Shepard  v.  Hull,  42  Me.  577.  Minn. 
Berthold  v.  Fox,  21  Minn.  51.  N.  H. 
State    v.    Lord,    5    N.      H.      335,     Tex. 


Wheeler  v.   Goffe,   24  Tex.   660.       Wis. 
Hill  V.  Hoover,  5  Wis.  386. 

44.  Neither  Complaint  Nor  Summons. 
"Judgments  are  properly  corrected  by 
motion  and  this  is  a  summary  proceed- 
ing, and  does  not  require  either  a 
complaint  or  a  summons.  .  .  .  But 
a  complaint  may  be  regarded  as  a  mo- 
tion and  a  summons  as  a  notice."  Gray 
V.  Robinson,  90  Ind.  527. 

What  Is  a  Reasonable  Notice. — "The 
correction  could  only  be  properly  made 
in  the  court  where  the  mistake  was 
committed  and  the  defendant  was 
bound  to  answer  the  motion  to  cor- 
rect in  that  court,  or  let  the  matter  go 
by  default.  The  summons  served  on 
the  defendant  may  be  regarded  as  a 
notice.  ...  It  was  served  on  De- 
cember 11,  and  the  court  commenced, 
we  believe,  on  the  15th.  The  defend- 
ant was  required  to  appear  on  the 
2nd  day  of  the  term.  This  made  four 
days,  excluding  both  the  day  of  the 
service  and  the  day  the  defendant  was 
required  to  appear.  This,  it  seems  to 
us,  gave  the  defendant  ample  time  to 
make  all  needful  preparations  and  to 
go  from  Marion  to  Rush  County." 
Latta  v.  Griffith,  57  Ind.  329. 

Summons — Mere  Notice. — ' '  A  sum- 
mons is  only  required  at  the  commence- 
ment of  an  original  action.  We  be- 
lieve it  to  be  a  rule  of  universal  ap- 
plication that  when  a  party  has  once 
been  brought  into  court,  either  by  a 
summons  or  a  voluntary  appearance,  a 
mere  notice  is  sufficient  to  bring  him 
back  into  court  in  the  same  cause,  in 
any  subsequent  proceedings.  Where  a 
summons  in  such  case  has  been  issued 
and  served  it  will  be  treated  as  a 
mere  notiee. "  Harris  v.  Tomlinson, 
130  Ind.  426,  30  N.  E.  214. 

45.  Driver  v.  Driver,  153  Ind.  88,  52 
N.  E.  401,  54  N.  E.  389. 
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F.  Stipulations  of  Parties.  —  It  is  not  competent  for  parties,  by 
agreement  to  change  a  bill  of  exceptions  or  other  part  of  the  record 
after  it  has  been  filed  in  the  appellate  court,  even  though  the  trial  judge 
should  approve  such  agreement.46  And  defects  in  the  bill  of  exceptions 
cannot  be  waived  by  the  agreement  of  parties.47 

G.  Operation  of  Amendments.  —  The  amendments  allowed  by  the 
court  should  be  incorporated  in  the  bill  as  finally  settled  and  signed.48 
The  correction  in  the  bill  of  exceptions  may  then  be  brought  up  to  the 


46.  Elliott's  App.  Proc,  §188;  Blair 
V.  Curry,  150  Ind.  99,  46  N.  E.  672, 
49  N.  E.  908;  Davis  v.  Union  Trust  Co., 
150  Ind.  46,  49  N.  E.  817;  Thames  Loan 
&  T.  Co.  v.  Beville,  100  Ind.  309;  Evans 
v.  Schafer,  88  Ind.  92;  Blizzard  V.  Bliz- 
zard, 48  Ind.  540;  Burdick  v.  Hunt,  43 
Ind.  381;  John  Church  Co.  v.  Spurrier, 
20  Ind.  App.  39,  50  N.  E.  93. 

In  Blair  v.  Curry,  150  Ind.  99,  46 
N.  E.  672,  49  N.  E.  908,  the  court  said: 
"It  certainly  must  be  evident,  in  the 
light  of  the  fundamental  rules  of  ap- 
pellate procedure,  that  parties  to  an 
appeal  in  this  court  cannot,  by  a  mere 
agreement  of  the  character  of  the  one 
in  question,  inject  into,  or  bring  pro- 
ceedings of  the  lower  court  into,  the 
record  in  this  court,  when  otherwise, 
under  the  law,  they  are  no  part  of  the 
record.  .  .  .  It  is  manifest  that 
appellee,  under  the  circumstances,  was 
not  invested  with  any  power,  neither 
by  agreement  nor  waiver  to  relieve  ap- 
pellants of  what  the  law  exacted,  nor 
to  give  this  court  jurisdiction  to  hear 
and  determine  the  questions  sought  to 
be  presented  on  appeal.  If  it  could  re- 
lieve appellants  of  that  which  the  law 
required  to  be  done,  in  order  to  make 
the  evidence  a  part  of  the  record,  why 
not  further  extend  such  relief,  and 
thereby  exempt  them  from  procuring 
any  part  of  the  proceedings  of  the 
lower  court  to  be  transcribed  and  cer- 
tified to  this  court  as  the  law  exacts." 
John  Church  Co.  v.  Spurrier,  20  Ind. 
App.  39,  50  N.  E.  93. 

Massachusetts  Rule. — A  bill  of  ex- 
ceptions cannot  be  amended  in  the 
supreme  judicial  court  on  agreement 
of  the  parties,  without  the  consent  of 
the  trial  judge.  Ashley  r.  Boot,  4  Al- 
len 504.  Compare  Me. — Shepard  v.  Hull, 
42  Me.  577.  Mich. — Wessels  v.  Bee- 
man,  66  Mich.  343,  33  N.  W.  510.  Term. 
Kennedy  v.  Kennedv,  16  Lea  736. 

In  Shepard  v.  Hull,  42  Me.  578,  the 
court  said:  "There  are,  in  fact,  three 
parties  to   a    bill    of    exceptions;    the 
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parties  litigant  and  the  presiding  judge. 
It  is  not  competent  for  the  parties 
to  the  suit,  or  their  counsel,  by  agree- 
ment, to  make  material  alterations  in  a 
bill  of  exceptions,  after  it  has  been 
allowed  and  signed  by  the  presiding 
Judge,  without  consulting  him  and  ob- 
taining his  consent." 

47.  Blair  v.  Curry,  150  Ind.  99,  46 
N.  E.  672,  49  N.  E.  908;  Davis  v.  Union 
Trust  Co.,  150  Ind.  46,  49  N.  E.  817; 
John  Church  Co.  v.  Spurrier,  20  Ind. 
App.  39,  50  N.  E.  93. 

In  Thames  Loan  &  Trust  Co.  v.  Be- 
ville, 100  Ind.  309,  the  court  said: 
"The  appellant  seeks  to  avoid  the  re- 
sult that  flows  from  its  omission  to 
embrace  in  the  bill  of  exceptions  all 
the  evidence  rendered  on  the  trial,  by 
filing  in  this  court  an  affidavit  in  which 
it  is  asserted  that  the  absent  evi- 
dence was  omitted  therefrom  by  agree- 
ment of  the  parties  to  the  action, 
which  assertion  is  denied  by  the  ap- 
pellees in  counter-affidavits  filed  by 
them.  We  can  not  consider  or  deter- 
mine the  controversy  between  the  par- 
ties as  to  the  cause  of  the  omission  to 
embrace  in  the  bill  of  exceptions  the 
absent  evidence.  We  can  look  alone  to 
the  bill  of  exceptions  to  ascertain  the 
facts  in  the  case  as  developed  by  the 
evidence.  And  if  it  is,  in  that  respect, 
deficient  or  imperfect,  as  in  this  case, 
its  deficiencies  or  imperfections  can  not 
be  supplied  or  remedied  in  the  manner 
resorted  to  and  adopted  by  the  ap- 
pellant." 

48.  Tyson  x>.  State,  14  Tex.  Crim. 
388;  King  v.  Farmington,  90  Wis.  62, 
62  N.  W.  928. 

Properly  Incorporated. — "Where  the 
bill  of  exceptions  originally  filed  is 
imperfect  and  improperly  certified  by 
the  judge  in  vacation,  such  bill  may  on 
complaint  and  hearing  be  stricken  from 
the  record  and  a  proper  bill  of  excep- 
tions substituted  and  such  new  bill 
may  be  filed  as  of    the    date    of    the 
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court  in  which  the  appeal  is  pending  by  a  writ  of  certiorari,  when  it 
will  supersede  the  erroneous  record.48 

H.  Remedies.  —  1.  Mandamus.  —  The  trial  court  may  in  the 
proper  cases  be  compelled  by  mandamus  to  amend  the  bill  of  exceptions 
according  to  the  truth  of  the  case.80 

2.  Right  of  Appeal.  —  Proceedings  to  amend  bills  of  exceptions, 
like  other  applications  for  nunc  pro  tunc  orders,  are  not  actions  sep- 
arate and  distinct  from  the  original  action,  but  are  merely  auxiliary 
thereto,  and  should,  where  an  appeal  in  the  main  action  is  pending, 
be  brought  up  on  appeal  as  a  part  of  that  action  and  not  as  an  original 
case.61  Where  a  suit  is  instituted  to  correct  a  bill  of  exceptions,  or 
other  record,  not  in  aid  of  a  pending  suit,  an  appeal  will  lie  as  in  other 
actions.82 

XI.  STRIKING  OUT  AND  QUASHAL.  —  A.  Striking  Out.— 
Grounds.  —  Some  appellate  courts  will  refuse  to  consider  a  bill  of 
exceptions  or  parts  of  a  bill,  not  properly  in  the  record,  and  a  motion 
to  strike  out  is  therefore  unnecessary.88     Other  courts  hold  that  such 


original    bill."      Marley    v.    Hornaday, 
89  Ind.  106. 

49.  U.  S. — United  States  V.  Adams, 
9  Wall.  661,  19  L.  ed.  808;  Fowler  v. 
Lindsay,  3  Dall.  411,  1  L.  ed.  658.  Colo. 
Board  of  Comrs.  v.  Bond,  3  Colo.  222. 
Ind.— Driver  v.  Driver.  153  Ind.  88,  52 
N.  E.  401,  54  N.  E.  389;  Harris  V.  Tom- 
linsoD,  130  Ind.  426,  30  N.  E.  214;  Mor- 
gan v.  Hays,  91  Ind.  132;  Seig  v.  Long, 
72  Ind.  18;  Hamilton  v.  Burch,  28  Ind. 
233;  Morgantown  Mfg.  Co.  v.  Hicks,  43 
Ind.  App.  32,  86  N.  E.  856. 

50.  Ga. — Eogers  v.  Roberts,  83  Ga. 
150,  13  S.  E.  962.  HI — People  v.  An- 
thony, 129  111.  218,  21  N.  E.  780.  Ind. 
Harris  v.  Tomlinson,  130  Ind.  426,  30 
N.  E.  214;  Harbin  t\  Ketron,  94  Ind. 
146;  Jelley  v.  Roberts,  50  Ind.  1.  Me. 
True  V.  Plumley,  36  Me.  466.  Mich. 
Crane  v.  Wayne  Circuit  Judge,  24  Mich. 
513.  N.  T. — Sikes  v.  Ransom,  6  Johns. 
279;  Delavan  v.  Boardman,  5  Wend. 
132. 

But  In  Montana  the  rule  is  otherwise. 
Montana  Ore-Purchasing  Co.  v.  Lind- 
say, 25  Mont.  24,  63  Pac.  715,  holding 
that  mandamus  will  not  lie  upon  ap 
plication  of  the  prevailing  party  to. 
compel  the  judge  to  correct  or  amend 
the  bill  of  exceptions  tendered  by  the 
adversary. 

51.  Harris  v.  Tomlinson,  130  Ind. 
426,  30  N.  E.  214;  Morgan  v.  Hays,  91 
Ind.  132;  Williams  V.  Henderson,  90 
Ind.  577;  Hannah  V.  Dorrell,  73  Ind. 
465;  Seig  v.  Long,  72  Ind.  18;  Hamilton 
V.  Burch,  28  Ind.  233. 


52.  Tomlinson  v.  Harris,  130  Ind. 
339,  30  N.  E.  217. 

In  Tomlinson  v.  Harris,  supra,  the 
court  said:  "The  proceeding  was  a 
part  of,  or  auxiliary  to,  the  original 
cause,  and  in  such  case  an  appeal  will 
not  lie  to  this  Court  as  from  an  orig- 
inal case.  Hamilton  v.  Burch,  28  Ind. 
233;  Seig  v.  Long,  72  Ind.  18;  Han- 
nah v.  Dorrell,  73  Ind.  465;  Harris  V. 
Tomlinson,  supra.  Where  a  suit  is  in- 
stituted to  correct  a  bill  of  exceptions, 
or  other  record,  not  in  aid  of  a  pend- 
ing suit,  an  appeal  will  lie  as  in  other 
actions." 

Motion  for  New  Trial  Unnecessary. 
"We  are  of  opinion  that  the  making  of 
such  motions  was  unnecessary;  that 
there  was,  in  a  strict  sense  no  trial, 
but  simply  a  hearing  on  the  motion, 
and  all  that  was  required  to  bring  for- 
ward the  proceedings  for  review,  as 
a  part  of  the  original  case,  was  a  bill 
of  exceptions  containing  the  evidence 
and  showing  the  rulings  made  by  the 
Court,  with  proper  exceptions."  Har- 
ris v.  Tomlinson,  130  Ind.  426,  30  N.  E. 
214. 

53.  Rovse  v.  Bourne,  149  Ind.  187, 
47  N.  E.  £27;  Pittsburg,  etc.  Co.  Nofts- 
ger,  148  Ind.  101,  47  N.  E.  332;  Hoover 
v.  Wessner,  147  Ind.  510,  45  N.  E.  650, 
46  N.  E.  905;  Seymour,  etc.  Co.  v. 
Brodhecker,  130  Ind.  389,  28  N.  E.  185, 
30  N.  E.  528;  Smith  v.  Walker,  7  Ind. 
App.  614,  34  N.  E.  843;  Gish  v.  Gisih, 
7  Ind.  App.  104,  34  N.  E.  305. 

Untrue     Statements. — Statements    in 
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bills  or  parts  of  bills  should  be  stricken  out  on  motion.54  The  want 
of  any  exceptions  in  the  bill  of  exceptions  is  not  sufficient  ground  for 
a  motion  to  strike  the  bill  from  the  record,  where  it  does  not  appear  that 
the  bill  was  improperly  filed.55 

The  Motion.  —  The  motion  must  point  out  the  grounds  for  striking 
out  the  bill.56  A  motion  to  strike  the  bill  of  exceptions  from  the  record 
comes  too  late  after  the  case  has  been  taken    and    after    joinder    in 

error.57 

Effect  of  Order. —  When  the  bill  is  stricken  from  the  files,  and  the 
errors  assigned  are  based  on  matters  set  forth  in  such  bill,  the  appeal 
will  be  dismissed.58 

B.  Quashal.  —  Grounds.  —  It  is  held  that  a  bill  of  exceptions 
will  be  quashed  on  motion,  when  there  has  been  a  failure  to  comply 
with  the  statutory  requirements.59 

61  Iowa  117,  15  N.  W.  863;  Hahn  v. 
Miller,  60  Iowa  96,  14  N.  W.  119;  Par- 
menter  v.  Elliott,  45  Iowa  317;  Lynch 
V.  Kennedy,  42  Iowa  220.  Ky. — Down- 
ing v.  Bacon,  7  Bush  680;  Bailey  v. 
Villier,  6  Bush  27.  Miss.— Jones  v. 
Williams,  62  Miss.  183.  Mo—  In  re 
Murdock,  31  S.  W.  37;  Dale  v.  Patter- 
son, 63  Mo.  98;  Wright  V.  Sheur,  55 
Mo.  70;  Ellis  V.  Andrews,  25  Mo.  327. 
N.  M.— Jennison  v.  Boos,  4  N.  M.  157, 
13  Pac.  230;  Evans  v.  Baggs,  4  N.  M. 
147,  13  Pac.  207. 

55.  Standard  Fuel  Co.  v.  Garden 
City  Fuel  Co.,  117  111.  App.  259. 

56.  Sufficiency  of  Motion. — The  usual 
ground  for  striking  out  a  bill  or  part 
of  a  bill  is  the  want  of  same  statutory 
requirement.  The  motion  must  there- 
fore clearly  point  out  such  a  cause. 
McChesnev  v.  Chicago,  159  111.  223,  42 
N.  E.  894;  Walker  v.  Morse,  33  Neb. 
650,  50  N.  W.  1055. 

57.  Chicago  v.  Eust,  107  111.  App. 
427. 

58.  Colo. — Mutzenburg  V.  McGowan, 
10  Colo.  App.  486,  51  Pac.  523.  111. 
Jackson  v.  Bateman,  180  111.  359,  54 
N  E.  304.  Neb. — McGraw  v.  Chicago, 
etc.  R,  Co.,  59  Neb.  397,  81  N.  W.  306. 

59.  111.— McChesney  v.  City  of  Chi- 
cago, 159  111.  223,  42  N.  E.  894.  Mo. 
Farrar  v.  Finney,  21  Mo.  569.  Neb. 
Crane,  etc.  Co.  r.  Keck,  35  Neb.  683, 
53  N.  W.  606;  Phoenix  Ins.  Co.  v. 
Readinger,  28  Neb.  587,  44  N.  W.  864; 
Nvce  v.  Shaffer,  20  Neb.  507,  30  N.  W. 
943;  Howard  v.  Lamaster,  13  Neb.  221, 
13  N.  W.  211.  N.  J.— Moore  V.  Wilson, 
19  N.  J.  L.  186,  quashed  where  ob- 
tained by  fraud.  N.  Y. — Dean  v.  Grid- 
lev,  10  Wend.  254.  Ohio.— Sedam  v. 
M:eeksback,  6  Ohio   C.    C.    219.      Tex. 


the  bill  which  the  bill  itself  shows 
to  be  untrue  will  be  disregarded.  Royse 
v.  Bourne,  149  Ind.  187,  47  N.  E.  827; 
Hoover  v.  Weesner,  147  Ind.  510,  45 
N.  E.  650,  46  N.  E.  905;  Smith  V. 
Walker,  7  Ind.  App.  614,  34  N.  E.  843. 
Refusal  To  Strike  Out.— In  Long- 
worth  v.  Higham,  89  Ind.  352,  the  court 
said:  "Superfluous  matter  certified  by 
the  clerk  seems  to  be  regarded  as  harm- 
less except  as  to  costs.  It  can  do 
neither  party  any  good  or  harm  in  de- 
ciding the  merits  of  the  controversy, 
for,  not  being  regarded  as  part  of  the 
record  it  receives  no  attention.  We, 
therefore,  do  the  appellees  no  injustice 
in  overruling  this  motion.  The  appel- 
lees also  move  that  the  bill  of  excep- 
tions purporting  to  contain  the  evi- 
dence be  stricken  out.  While  this  mo- 
tion may  not  be  entertained,  for  the 
reasons  above  given,  we  may,  however, 
determine  whether  the  bill  of  excep- 
tions is  properly  in  the  record,  and, 
if  so,  whether  from  defect  apparent 
in  the  record  its  consideration  in  de- 
ciding the  case  should  be  excluded." 
See  Ackerlv  r.  Knox  County,  89  Ind. 
581;  Stribling  v.  Tripp,  86  Ind.  166; 
Smith  V.  Ryan,  83  Ind.  152;  Supreme 
Lodge  v.  Johnson,  78  Ind.  110. 

54.  Ala. — Powell  v.  Sturdevant,  85 
Ala.  243,  4  So.  718;  Markland  v.  Albes, 
81  Ala.  433,  2  So.  123.  Ark.— St.  Louis, 
etc.  R.  Co.  V.  Holman.  45  Ark.  102. 
Ga.— Crawford  v.  Tribble,  46  Ga.  104. 
Ind.— See  Terre  Haute,  etc.  Co.  v.  Teal, 
20  Ind.  131;  Tracy  V.  Kaufman,  13  Ind. 
356;  Simonton  V.  Huntington,  etc.  Co., 
12  Ind.  380.  la. — Short  v.  Chicago,  etc. 
R.  Co.,  79  Iowa  73,  44  N.  W.  539;  Tem- 
plin  V.  Exchange  Bank,  69  Iowa  149, 
28    N.    W.    848;    McFarland  v.  Folsom, 
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Time  of  Motion. —  Such  motions  must  be  seasonably  made  in  order  to 
be  effective.00 

XII.  WAIVER  OF  BILL. — Where  a  party  voluntarily  dismisses 
his  action  or  voluntarily  takes  a  non-suit,  he  cannot  afterwards  have  a 
bill  of  exceptions.61 

XIII.  HOW  INCORPORATED  IN  THE  RECORD.  — In  some 
jurisdictions  in  addition  to  the  judges'  signing  the  bill  of  exceptions, 
it  is  also  essential  that  they  be  made  parts  of  the  record  by  an  order 
entered  on  the  record:62  But  in  other  jurisdictions  the  bill  becomes  a 
part  of  the  record  as  soon  as  it  is  settled  and  signed,63  or  filed  within 
the  time  allowed  by  the  court's  order.64 


St.  Louis,  etc.  R.  Co.  v.  Campbell  (Tex. 
Civ.  App.),  34  S.  W.  186.  Wis.— State 
v.  Wentworth,  56  Wis.  531,  14  N.  W. 
634;  Tollensen  V.  Gunderson,  1  Wis. 
110. 

60.  State  v.  Wentworth,  56  Wis. 
531,  14  N.  W.  634,  and  authorities 
cited. 

61.  "Having  voluntarily  gone  out 
of  court,  he  cannot  call  upon  this  court 
to  reverse  a  judgment,  which  was  en- 
tered at  his  own  solicitation,  whether 
the  court  committed  errors  in  the  pro- 
ceedings of  the  course  previous  to  the 
nonsuit  or  not.  The  rule  seems  to  be 
different  in  states  where  the  court  com- 
pels the  plaintiff  to  become  nonsuit 
whether  he  will  or  not.  This  court  has 
held,  Amos  v.  Sinnott,  4  Scam.  447, 
that  the  circuit  courts  in  this  State, 
have  no  such  authority,  but  that  the 
plaintiff  may,  if  he  chooses,  insist  upon 
a  verdict.  If  the  plaintiff  could  vol- 
untarily take  a  nonsuit  and  still  re- 
serve the  right  of  excepting  to  the 
decision  of  the  court,  he  would  have 
an  unfair  advantage  over  the  defend- 
ant. If  he  wish  to  assign  the  decisions 
of  the  court  for  error,  he  must  abide 
by  them.  The  plaintiff,  by  taking  a 
nonsuit,  has  waived  his  exceptions,  and 
cannot    compel    the    judge  to  sign  the 


bill."    People  ex  rel.  Harris  v.  Browne, 
8   111.   87. 

62.  Acheson  v.  Western  Eeserve 
Bank,  8  Ohio  119;  Duckworth  V.  Stal- 
naker  (W.  Va.),  69  S.  E.  850. 

An  order  of  court,  or  of  the  judge  in 
vacation,  made  within  thirty  days  from 
the  adjournment  of  the  term  at  which 
a  case  is  tried,  and  entered  on  the  rec- 
ord, which  refers  to  the  bills  of  ex- 
ceptions taken  at  the  trial  by  numbers, 
as  No.  1,  No.  2,  etc.,  and  makes  them 
parts  of  the  record  by  such  designation 
and  description,  is  sufficient  to  con- 
stitute them  parts  of  the  record,  pro- 
vided they  have  been  signed  by  the 
judge.  Duckworth  v.  Stalnaker  (W. 
Va.),  69  S.  E.  850. 

63.  Cal  —  Caldwell  v.  Parks,  47  Cal. 
640.  G-a—  Perry  v.  Central  R.  Co.,  74 
Ga.  411.  Kan.— McGowan  v.  Campbell, 
28  Kan.  26.  Miss.— Kimball  v.  Mitchell, 
57  Miss.  632.  Nev.— Bowers  v.  Beck, 
2  Nev.  139. 

64.  State  v.  McNamara,  100  Mo. 
100,  13  S.  W.  938. 

In  Ohio  no  action  of  the  court  is 
required  expressly  ordering  the  bill  of 
exceptions  to  be  made  part  of  the  rec- 
ord. Exceptions  duly  taken  become 
matter  of  record  when  filed,  unless  they 
are  such  as  embody  the  evidence.  Smith 
v.  Board  of  Education,  27  Ohio  St.  44. 
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CROSS-REFERENCES: 

Complaint  and  Declaration;     Pleading. 
Indictment  and  Information; 

See  also  the  various  titles. 

I.  DEFINITION,  DISTINCTIONS  AND  NATURE.  —  A.  Defini- 
tion. —  A  bill  of  particulars  is  a  detailed  statement  used  in  connection 
with  pleadings  in  suits  or  actions.  Terms  equivalent  to  "bill  of  par- 
ticulars" are:  "particular,"  which  is  the  customary  term  in  England;1 
"specification;"2    "specifications;"3   "particular    specification;"4    or 


1.  "A  bill  of  particulars  is  an  am- 
plification, or  more  particular  specifica- 
tion of  the  matter  set  forth  in  the 
pleading.  The  declaration,  plea  or  no- 
tice of  set-off,  may  be  so  general  in  its 
terms  that  the  opposite  party  will  not 
be  fully  apprised  of  the  demand  which 
will  be  set  up  on  the  trial,  and  he  is 
therefore  permitted  to  call  on  his  ad- 
versary to  give  a  more  detailed  and 
particular  statement  of  the  claims  on 
which  he  intends  to  rely."  Stark- 
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weather  r.  Kittle,  17  Wend.  (N.  Y.) 
20;  Weedon  v.  Weedon,  34  Pa.  Super. 
358. 

Called  a  "particular"  in  Maryland. 
Philadelphia,  W.  &  B.  R.  Co.  v.  State, 
58  Md.  372. 

2.  Hicks  v.  Cottrill,  25  Vt.  80. 

3.  Blake  v.  Everett,  1  Allen  (Mass.) 
248;  Benedict  v.  Swain,  43  N.  H.  33. 

4.  Gardner  v.  Gardner,  2  Gray 
(Mass.)  434. 
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"copy  of  account."  As  to  the  latter  term,  although  it  is  frequently 
used  interchangeably  with  "bill  of  particulars"  its  use  should  be  con- 
fined to  actions  of  account,  wherein  a  "copy  of  account"  is  demand- 
able.6 

Distinguished  From  Motion  To  Make  Definite  and  Certain.  —  Expressions 
may  be  found  in  the  authorities  to  the  effect  that  one  of  the  objects  of 
a  bill  of  particulars  is  to  make  the  pleadings  definite  and  certain,8  that 
a  bill  of  particulars  may  be  ordered  where  the  allegations  in  the  plead- 
ings are  not  sufficiently  definite  and  certain,7  and  that  either  a  motion 
to  make  definite  and  certain  or  a  motion  for  a  bill  of  particulars  may 
be  used  where  the  pleadings  are  general  and  the  adverse  party  desires 
further  information.8  However,  in  numerous  cases  it  has  been  held  that 
although  the  pleadings  in  question  were  sufficiently  definite  and  certain 
the  adverse  party  was  entitled  to  a  bill  of  particulars,9  while  on  the 
other  hand  the  complaint  may  be  indefinite  and  uncertain  although  a 
bill  of  particulars  be  filed.10  The  two  motions  cannot  be  granted  at 
the  same  time.11 

Distinguished  From  Physical  Examination. —  A  physical  examination  does 
not  serve  the  same  purpose  as  a  bill  of  particulars;12  the  former  may 
be  obtainable  where  the  latter  cannot  be  secured.13 

B.  Nature.  —  1.  In  General.  —  Specifications  or  bills  of  particu- 
lars are  of  the  nature  of  amendments  of  the  declaration.14 

2.  Whether  Regarded  as  a  Pleading.  —  Many  courts  have  declared 
that  a  bill  of  particulars  is  not  a  pleading.15    Nor  can  it  be  regarded 


5.  Hanson  v.  Lindstrom,  15  N.  D. 
584,  108  N.  W.  798. 

6.  Blount  v.  Pick,  107  Ind.  230,  5 
N.  E.  898,  8  N.  E.  108;  Shaw  v.  Stone, 
124  App.  Div.  624,  109  N.  Y.  Supp. 
146. 

7.  Ross  v.  Wilett,  58  Hun  604,  11 
N.  Y.  Supp.  621. 

8.  Keefe  v.  See,  197  N.  Y.  68,  90 
N.  E.  344,  27  L.  R.  A.   (N.  S.)   837. 

Where  Eill  of  Particulars  Not  De- 
mandable. — It  seems  that  when  the  ac- 
tion is  not  one  in  which  defendant  is 
entitled,  of  right,  to  a  bill  of  par- 
ticulars, if  the  complaint  does  not  set 
forth  sufficient  particulars  to  enable 
defendant  to  adequately  defend  him- 
self, his  remedy  is  by  motion  to  make  I 
more  definite  and  certain.  Board  of 
Comrs.  v.   Smith,  22  Minn.   97. 

9.  U.  S. — Wilson  v.  Pearson,  13'  Fed. 

386.    N.  Y Lowenthal  v.  Philadelphia! 

Rubber  Wks.,  63  Hun  633,  18  N.  Y.  j 
Supp.  523;  Rouget  v.  Haieht,  57  Hun 
119,  10  N.  Y.  Supp.  751.  N.  D.— John- 
son v.  Great  Northern  R.  Co.,  12  N.  D. 
420,  97  N.  W.  546.  Wis. — Hanson  v. 
Anderson,  90  Wis.  195,  62  N.  W.  1055; 
Barney  v.  City  of  Hartford,  73  Wis.  j 
95,  40  N.  W.  581;  Horn  v.  Ludington, 
28  Wis.  81. 


10.  Farcy  v.  Lee,  10  Abb.  Pr. 
(N.  Y.)  143. 

11.  Lahey  v.  Kortright,  23  Jones  & 
S.  (N.  Y.)  156,  13  N.  Y.  Civ.  Proc.  352; 
Thorp  v.  Ramsey,  51  Wash.  530,  99  Pac. 
584. 

12.  Biehayn  v.  New  York  City  R. 
Co.,  123  App.  Div.  652,  108  N.  Y.  Supp. 
66. 

13.  Lachenbruch  v.  Cushman,  87  N. 
Y.   Supp.   476. 

The  right  to  a  physical  examination 
need  not  be  waived  to  obtain  a  bill 
of  particulars.  Baker  v.  New  York 
City  R.  Co.,  116  App.  Div.  858,  102 
N.  Y.  Supp.  276. 

14.  Benedict  V.  Swain,  43  N.  H.  33. 

15.  U.  S. — Singars-Bigger  v.  Young, 
166  Fed.  82,  91  C.  C.  A.  510.  Cal. 
Chamberlin  v.  Loewenthal,  138  Cal.  47, 

70    Pac.    932.       Mich Applebaum     v. 

Goldman,  155  Mich.  369,  121  N.  W. 
288.  N.  J.— Voorhees  v.  Barr,  59  N. 
J.  L.  123,  35  Atl.  651.  Wash.— Dudley 
v.  Duval,  29  Wash.  528,  70  Pac.  68. 

"A  bill  of  particulars  is  not  within 
the  meaning  of  the  term  'pleading,' 
as  used  in  section  132  of  the  practice 
act  (Revision,  p.  868)."  Voorhees  V. 
Barr,  59  N.  J.  L.  123.  35  Atl.   651. 
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as  a  part  of  the  pleadings,18  or  indictment  to  which  it  is  annexed." 
But  in  some  jurisdictions  the  bill  is  a  part  of  the  pleadings.18  Other 
courts  have  been  more  guarded  in  their  statements  by  taking  into 
account  the  purpose  for  which  the  bill  of  particulars  is  to  be  used  in 
deciding  whether  or  not  it  is  a  part  of  the  pleadings.19 

3.  Whether  Regarded  as  Part  of  the  Record.  —  It  has  been  decided 
to  be  no  part  of  the  record,20  although  it  has  been  treated  as  such  in 
determining  if  the  court  had  jurisdiction.21  Bills  of  particulars  be- 
come part  of  the  record  only  by  the  allowance  or  order,  actual  or 


16.  Mich. — Cicotte  v.  Wayne  County, 
44  Mich.  173,  6  N.  W.  236.  N.  J.— Barr 
V.  Voorhees,  35  Atl.  651.  N.  Y.— Dixon 
#.  Bunnell,  52  Misc.  560,  102  N.  Y. 
i'Supp.  775.  S.  C— Vidal  p.  Clarke,  2 
Rich.  L.  359.  Va.— Chesapeake  &  O. 
R.  Co.  v.  F.  W.  Stock  &  Sons,  104  Va, 
97,  51  S.  E.  161.  Eng. — Dempster  v. 
Purnell,  3  M.  &  G.  375,  42  E.  C.  L.  201, 
where  it  was  said  that  though  the  prac- 
tice of  the  inferior  court  was  to  file 
a  bill  of  particulars  that  would  not 
constitute  it  a  part  of  the  declaration. 

The  bill  is  never  in  strictness  a  com- 
ponent part  of  the  pleading.  "To  con- 
sider it  as  a  pleading  would  be  a  cir- 
cuitous return  to  the  practice  of  special 
pleading  within  certain  limits. "  -  Ci- 
cotte v.  Wayne  County,  44  Mich.  173, 
6  N.  W.  236. 

"The  cause  of  action  required  to  be 
filed  with  the  declaration  is  to  ap- 
prise the  defendant  of  the  nature  and 
extent  of  the  demand  against  him,  in 
order  that  he  may  plead  with  greater 
certainty,  and  ordinarily  constitutes  no 
part  of  the  declaration.  Even  if  the 
cause  of  action  or  bill  of  particulars 
filed  with  the  declaration  can  be  made 
a  part  thereof  by  apt  words  in  the 
declaration,  where  this  has  not  been 
done,  and  both  parties  have  not  so 
treated  it,  neither  the  trial  court  nor 
the  appellate  court  is  warranted  or 
authorized  in  treating  such  cause  of 
action  or  bill  of  particulars  as  a  part 
of  the  declaration."  Royal  Phosphate 
Co.  v.  Van  Ness,  54  Fla.  135,  43  So. 
916. 

"A  bill  of  particulars  is  an  extension 
of  a  pleading,  and,  to  obtain  informa- 
tion necessary  to  furnish  a  bill  of  par- 
ticulars ordered  by  the  court,  is  as  es- 
sential to  the  prosecution  of  the  ac- 
tion as  to  obtain  information  to  pre- 
pare the  pleading  of  which  the  bill  of 
particulars  becomes  an  essential  part." 
Chittenden   V.   San    Domingo    Imp.    Co., 
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132  App.  Div.   169,    116    N.    Y.    Supp. 
829. 

So  no  demurrer  will  lie  to  a  bill  of 
particulars.  Dudley  v.  Duval,  29  Wash. 
528,  70  Pac.  68. 

17.  Jules  v.  State,  85  Md.  305,  36 
Atl.  1027. 

18.  Cal.— Chapman  v.  Bent,  133  Cal. 
xix,  65  Pac.  959;  Gage  v.  Billing,  12 
Cal.  App.  688,  108  Pac.  664.  Ind. 
Blount  v.  Rick,  107  Ind.  238,  5  N.  E. 
S98,  8  N.  E.  108;  Noble  V.  Burton,  38 
Ind.  206.  la. — McKenney  v.  Hopkins, 
20  Iowa  495.  Md.— Attrill  c.  Patter- 
son,  58   Md.   226. 

For  the  purpose  of  amendment,  treat- 
ed as  part  of  pleadings.  Milbank  V. 
Milbank,  69  L.  J.  Ch.  287,  1  Ch.  D. 
(1900),  376,  82  L.  T.  63,  48  W.  R. 
339. 

19.  Ames  v.  Bell,  5  Cal.  App.  1,  89 
Pac.  619;  Attrill  v.  Patterson,  58  Md. 
226. 

Not  a  part  unless  so  ordered  by 
court.  O'Mara  v.  McCarthy  (Ind. 
App.),  90  N.  E.  330. 

Should  not  be  allowed  in  hands  of 
jury.    Ingalls  V.  Crouch,  35  Md.   296. 

Omissions  in  bill  do  not  amount  to 
admissions.  Troth  v.  Smith,  68  N.  J. 
L.  36,  52  Atl.  243. 

Bill  of  particulars  does  not  constitute 
issue  to  be  tried.  Tidewater  Quarry  Co. 
V.  Scott,  105  Va.  160,  52  S.  E.  835,  115 
Am.  St.  Rep.  864;  Columbia  Ace.  Assn. 
v.   Rockey,  93  Va.  678,  25  S.  E.   1009. 

There  can  be  no  plea  to  a  bill  of 
particulars.  Chamberlain  v.  Loewenthal, 
138  Cal.  47,  70  Pac.  932;  Riley  v.  Jar- 
vis,  43  W.  Va.  43,  26  S.  E.  366. 

20.  State  Street  M.  Church  v.  Gor- 
don, 31  N.  J.  L.  264;  Dempster  v.  Pur- 
nell, 3  Man.  &  G.  375,  42  E.  C.  L.  201, 
4  Scott  (N.  R.)  30,  1  D.  (N.  S.)  168, 
11  L.  J.  C.  P.  33. 

21.  Grether  v.  Klock,  39  Conn.  133; 
Eaton  v.  Cole,  10  Me.  137  (a  part  of  the 
action  and  included  in  submission  of 
such  action  to  a  referee). 
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presumed,  of  the  court,  as  they  are  in  the  nature  of  amendments.22 
C.  Origin.  —  The  practice  of  moving  for  a  bill  of  particulars  owes 
its  origin  to  the  general  form  in  which  declarations  are  in  some  actions 
framed,  and  which  affords  to  the  defendant  no  opportunity  of  defend- 
ing advisedly  against  the  particular  demand  which  he  is  required  to 
answer.23  "In  proceedings  according  to  the  course  of  the  common 
law  such  a  thing  as  a  bill  of  particulars  is  unknown."84  But  such  use 
was  fully  established  in  civil  actions  in  courts  of  record  before  the 
introduction  of  the  code.25  And  although  practically  all  of  the  Ameri- 
can codes  of  civil  procedure  contain  provisions  in  some  form  in  ref- 
erence to  the  use  of  bills  of  particulars,  it  seems  that  such  a  provision 
is  not  essential  in  order  that  the  court  may  order  the  same  to  be 
furnished.26 

II.  USE.  —  A.  In  Justice's  Court.  —  The  use  of  bills  of  par- 
ticulars in  courts  of  justices  of  the  peace  is  well  known.27  Although 
the  filing  of  a  bill  of  particulars  unaccompanied  by  any  formal  plead- 
ing is  sufficient  in  instituting  an  action  in  a  justice's  court,  even  the 
filing  of  a  bill  of  particulars  may  in  some  cases  be  dispensed  with.28 

B.  In  Equity.  —  Courts  of  equity  by  analogy  to  the  practice  at 
law,  have  in  numerous  instances  ordered  bills  of  particulars  to  be 
furnished.28    However,  the  use  of  the  bill  of  particulars  in  equity  is 


22.  Benedict  V.  Swain,  43  N.  H.  33. 

23.  Watkins  V.  Brown,  5  Ark.  197. 
For  example,  in  Long  v.  Rhoads,  126 

Pa.  378,  17  Atl.  622,  the  narr  declared 
for  money  had  and  received,  and  the 
bill  of  particulars  was  as  follows: 
"The  plaintiff  claims  to  recover  the 
sum  of  eleven  hundred  dollars,  with 
interest  at  the  rate  of  ten  per  cent 
per  annum,  from  July  11,  1871,  being 
the  one-half  of  the  purchase  money 
of  land  owned  jointly  by  the  defendant 
and  by  John  P.  Rhoads,  and  which 
was  sold  about  that  date  to  Emory 
Miller  by  the  defendant,  who  in  a 
memorandum  of  that  date,  in  writing, 
promised  to  pay  to  John  P.  Rhoads  the 
eum  of  $1,100,  one-half  of  the  purchase 
money,  as  the  payments  were  made  to 
him  by  the  said  Miller.  Long  took  a 
mortgage  from  Miller  to  secure  the 
payments,  but  did  not  in  the  lifetime 
of  Rhoads  collect  the  purchase  money; 
he  did,  however,  collect  the  interest 
annually,  at  th«  rate  of  ten  per  cent, 
which  he  has  failed  to  account  for, 
and  refused  to  pay  Rhoads  the  one-half 
of  the  purchase  money  because  the 
payments,  as  he  alleged,  had  not  been 
made  to  him  by  Miller.  The  mort- 
gage is  good  and  could  have  been  col- 
lected, and  Long  neglects  and  refuses 
to  collect  it  for  the  purpose  of  delay- 
ing  payment    to    the    plaintiff,   and   to 


use,  for  himself,  the  interest  at  the 
high  rate  of  10  per  cent,  which  he  col- 
lects." 

The  practice  was  characterized  as  of 
recent  origin  in  Massachusetts  in  1826. 
"It  was  found  to  be  necessary  in  con- 
sequence of  the  remedy  by  action  for 
money  had  and  received  being  made 
so  common."  Per  Parker,  C.  J.,  in 
Babcock  v.  Thompson,  3  Pick.  (Mass.) 
446,  15  Am.  Dec.  235. 

24.  Per  Maule,  J.,  in  Dempster  v. 
Purnell,  3  M.  &  Gr.  375,  288,  42  E.  C.  L. 
201.  And  see  Westbrooks  v.  State,  76 
Miss.  710,  25  So.  491. 

25.  See  authorities  cited  in  the  fol- 
lowing sections. 

26.  Winslow  v.  Kierski,  2  Sandf. 
(N.  Y.)  304.  But  see  Nelson  Bennett 
Co.  v.  Twin  Falls  Land  &  Water  Co., 
14  Idaho  5,  93  Pac.  789. 

27.  Smithson  v.  Dillon,  16  Ind.  169; 
Clarine  v.  Nelson,  15  Neb.  440,  19  N.  W. 
684. 

28.  Smith  v.  Wilson,  58  Ga.  322; 
Spencer  v.  Medder,  5  Mo.  458. 

29.  Mason  v.  Ring,  10  Bosw.  (N.  Y.) 
598;  Pitts  v.  Chambers.  1  F.  &  F.  (Ens'.) 
684;   Curtis  v.  Piatt,  35  L.   J.   Ch.   852. 

In  a  suit  equitable  in  its  nature  the 
court  ordered  a  bill  of  particulars  and 
based  its  power  to  do  so  upon  the 
inherent  powers  of  courts  of  justice  to 
control  their  proceedings.     Nelson  Ben. 
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contrary  to  the  usual  practice  because  of  the  use  of  interrogatories 
which  answer  a  similar  purpose.  And  therefore,  a  strong  case  must  be 
shown  to  induce  the  court  of  equity  to  order  the  same.30 

C.  In  Admiralty.  —  The  bill  is  also  employed  in  admiralty 
proceedings.31 

III.  OFFICE  OR  OBJECT. —  A.  To  Explain  Pleadings.  —  The 
office  of  the  bill  of  particulars  is  to  explain  the  pleadings  ;32  to  amplify 
the  same;33  and  to  specify  more  minutely  the  claim  or  defense  set 
up,34  thus  limiting  the  general  averments  of  the  pleadings,35  and 
enabling  the  adverse  party  to  answer  intelligently.30 

B.  To  Limit  the  Proofs.  —  One  of  the  functions  of  a  bill  of  par- 
ticulars is  to  limit  the  party  furnishing  the  same  to  the  proof  of  facts 
therein  set  forth.37 

C.  To  Prevent  Surprise.  —  A  further  and  similar  office  of  the  bill 
of  particulars  is  to  prevent  surprise  by  giving  notice  to  the  adverse 


nett  Co.  v.  Twin  Falls  Land  &  Water 
Co.,  14  Idaho  5,  93  Pac.  789. 

Contra.— Tampa  &  J.  E.  Co.  v.  Har- 
rison, 55  Fla.  810,  46  So.  592;  Tampa 
&  J.  E.  Co.  v.  Anderson,  55  Fla.  866, 
46  So.  594.  In  these  cases  a  motion 
for  a  bill  of  particulars  is  character- 
ized as  a  common  law  procedure  un- 
known to  equity  practice. 

30.  Augustinus  v.  Nerinckx,  16  Ch. 
D.  13,  43  L.  T.  458,  29  W.  E.  225. 

Obtaining  Bill  Before  Answer.— In 
chancery  the  defendant  is  not  entitled 
to  a  bill  of  particulars  before  answer- 
ing, as  the  pleadings  in  equity  furnish 
in  most  cases  all  the  information 
necessary  to  prepare  the  defense.  Cor- 
nell v.  Bostwick,  3  Paige   (N.  Y.)   160. 

31.  Under  Modern  English  practice 
particulars  may  be  ordered  in  the  ad- 
miralty division  of  the  High  Court  of 
Justice.  The  Eory,  51  L.  J.  P.  73,  7 
P.  117,  46  L.  T.  757,  4  Asp.  M.  C. 
535. 

32.  Nugent  V.  Teachout,  67  Mich. 
571,  35  N.  W.  254. 

33.  Ala.— Morrisette  V.  Wood,  128 
Ala.  505,  37  So.  630.  Mich.— Knop  v. 
National  Fire  Ins.  Co.,  101  Mich.  359, 
59  N.  W.  653.  N.  Y— Olum  V.  Federal 
Sugar  Eefining  Co.,  136  App.  Div.  355, 
120  N.  Y.  Supp.  975;  St.  Albans  Beef 
Co.  v.  Aldridge,  112  App.  Div.  803, 
99  N.  Y.  Supp.  398;  Samuelson  v.  Mayer, 
65  Misc.  518,  120  N.  Y.  Supp.  75,  123 
N.  Y.  Supp.  418;  Sunrlheimer  V.  James 
S.  Barron  &  Co.,  62  Misc.  263,  114  N.  Y. 
Supp.  804. 

It  is  a  well-recognized  function  of  a 
bill  of  particulars  to  amplify  the  com- 
plaint and  define  the  issues  to  be  liti- 

voi.  rv 


gated  at  the  trial.    Mayer  v.  Com,  124 
App.  Div.  932,  109  N.  Y.  Supp.  27. 

To  supply  omissions  and  make  the 
complaint  good.  Oliver  V.  Gorham,  86 
Ind.  598,  where  a  complaint  in  the  form 
of  the  old  common  count,  made  definite 
by  a  bill  of  particulars  was  held  good 
against  a  demurrer  under  the  code. 

34.  Ala. — Morrisette  v.  Wood,  128 
Ala.  505,  30  So.  630.  Ind.— Fletcher  v. 
Southern,  41  Ind.  App.  550,  84  N.  E. 
526.  Pa.— Weedon  v.  Weedon,  34  Pa. 
Super.  358. 

35.  Cal.— Freeborn  v.  Glazer,  10  Cal. 
337.  N.  J.— Kent  v.  Phoenix  Art  Metal 
Co.,  69  N.  J.  L.  532,  55  Atl.  256.  N.  Y. 
Bjork  v.  Post  &  McCord,  125  App.  Div. 
813,  110  N.  Y.  Supp.  206;  Mayer  v. 
Commonwealth  Trust  Co.,  124  App.  Div. 
932,  109  N.  Y.  Supp.  27.  Eng.— Eennie 
v.  Beresford,  4  E.  E.  Cas.  129,  3  D.  & 
L.  464,  15  M.  &  W.  78,  15  L.  J.  Ex. 
78,  10  Jur.  76, 

36.  Baldwin  V.  Nesmith,  33  App. 
Div.  634,  56  N.  Y.  Supp.  318.  See  fur- 
ther infra,  X. 

37.  Del.— Loscolzo  v.  Eggner,  78  Atl. 
607.  111.— Colwell  v.  Brown,  103  111. 
App.  22.  N.  Y.— Eoscoe  Lumb.  Co.  v. 
Standard  Silica  Co.,  62  App.  Div.  421, 
70  N.  Y.  Supp.  1130;  Brumberger  V. 
Joline,  125  N.  Y.  Supp.  519. 

Where  a  motion  for  a  bill  of  par- 
ticulars in  terms  restricts  information 
as  to  the  matters  intended  to  be  proved 
under  one  count  of  the  indictment,  this 
does  not  limit  the  state  with  respect 
to  other  countSj  in  introducing  proof, 
to  matters  contained  in  the  bill  of  par- 
ticulars. People  v.  Bush,  150  111.  App. 
48. 
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party  of  the  nature  and  details  of  the  subject-matter  of  the  action.33 
And  cases  have  occurred  where  failure  to  demand  a  bill  of  particulars 
precluded  the  party  from  pleading  surprise  at  the  trial.39 

Not  To  Furnish  Adversary  With  Principles  of  Law  Tried  Upon.  —  But  it  is 
not  the  function  of  a  bill  of  particulars  to  acquaint  an  adversary  with 
the  principles  of  law  which  his  opponent  intends  to  invoke  in  support 
of  his  claim.40 

Not  To  Furnish  Adversary  With  Evidence.  —  It  is  not  the  office  of  a  bill 
of  particulars  to  furnish  an  adversary  with  the  evidence  or  the  names 
of  the  witnesses  of  his  opponent.  The  bill  of  particulars  is  used  to 
prevent  surprise  in  reference  to  the  matter  to  be  proved,  not  the  evi- 
dence to  prove  it.41  And  where  the  sole  effect  of  granting  the  motion 
for  the  bill  would  be  to  require  a  disclosure  of  evidence,  the  motion 
should  be  denied.42  And  where  the  disclosures  of  evidence  or  the  names 


38.  XT.  S.— Garfield  v.  Paris,  96  U.  S. 
557,  24  L.  ed.  821;  Singer-Bigger  v. 
Young,  166  Fed.  82,  91  C.  C.  A.  510. 
Del. — Maxwell  v.  De  Valinger,  2  Penne. 
504,  47  Atl.  381.  N.  Y.— Sundheimer 
V.  Barron  &  Co.,  62  Misc.  263,  114  N.  Y. 
Supp.  804;  Gee  v.  Chase  Mfg.  Co.,  12 
Hun  630;  Enright  v.  Seymour,  8  N.  Y. 
St.  356. 

39.  Hanna  v.  Pegg,  1  Blackf.  (Ind.) 
181;  Berringer  v.  Cobb,  58  Mich.  557, 
25  N.  W.  491. 

40.  Ark.— Jacobi  v.  Pfar,  25  Ark.  4. 
N.  J. — Voorhees  v.  Barr,  59  N.  J.  L. 
123,  35  Atl.  651.  N.  Y.— Constable  v. 
Hardenbergh,  70  Hun  434,  27  N.  Y. 
Supp.  1022;  Hazard  v.  Birdsall,  21  Civ. 
Proc.  304,  61  Hun  208,  16  N.  Y.  Supp. 
30;  Seaman  v.  Low,  4  Bosw.  337.  Eng. 
Koberts  v.  Kowlands,  3  M.  &  W.  543,  7 
L.  J.  Exch.  182. 

"The  office  of  a  bill  of  particulars 
is  not  to  compel  the  commonwealth  to 
disclose  its  evidence  but  to  give  the  de- 
fendant such  information  in  addition 
to  that  contained  in  the  complaint  or 
indictment  in  regard  to  the  crime  with 
which  he  is  charged  as  law  and  justice 
require  that  he  should  have  in  order 
to  safeguard  his  constitutional  rights 
and  to  enable  him  fully  to  understand 
the  crime  with  which  he  is  charged 
and  to  prepare  his  defense.  Undue 
stress  should  not  be  laid  upon  the  form 
of  the  motion,  but  it  should  at  least 
appear  that  without  the  information 
which  is  desired  justice  will  not  or 
may  not  be  done."  Com.  v.  Jordan 
(Mass.),  93  N.  E.  809. 

41.  U.  S.— Garfield  v.  Paris,  96  IT.  S. 
557,  24  L.  ed.  821.  N.  Y.— Clum  v. 
Federal  Sugar  Kef.  Co.,  136  App.  Div. 


355,  120  N.  Y.  Supp.  975;  Smith  v.  An- 
derson, 126  App.  Div.  83,  110  N.  Y. 
Supp.  191;  Dunn  V.  Dunn,  108  App. 
Div.  308,  95  N.  Y.  Supp.  719;  Stern 
v.  Wabash  E.  Co.,  98  App.  Div.  619, 
90  N.  Y.  Supp.  299;  Pruyn  v.  Ecuador- 
ian Assn.,  94  App.  Div.  195,  87  N.  Y. 
Supp.  970;  Hamilton  v.  American  Vote 
Begistering  Mach.  Co.,  24  App.  Div. 
544,  49  N.  Y.  Supp.  595;  Moses  v. 
Hatch,  22  App.  Div.  21,  47  N.  Y.  Supp. 
781;  Adams  v.  Coe,  65  Misc.  517,  119 
N.  Y.  Supp.  1086;  Sundheimer  v.  Bar- 
ron, 62  Misc.  260,  263,  114  N.  Y.  Supp. 
804;  Richmond  v.  Woolfolk,  2  Misc. 
570,  22  N.  Y.  Supp.  1049;  Black  v. 
McAleenan,  78  Hun  426,  29  N.  Y. 
Supp.  148;  Jewelers'  Merc.  Agency  v. 
Jewelers'  Wkly.  Pub.  Co.,  66  Hun  38, 
20  N.  Y.  Supp.  749;  Parke,  Davis  & 
Co.  v.  Eonden,  117  N.  Y.  Supp.  945; 
Gee  v.  Chase  Mfg.  Co.,  12  Hun  630; 
Passavant  V.  Sickle,  14  Civ.  Proc.  57. 
Wash. — Bellingham  v.  Linck,  53  Wash. 
208,  101  Pac.  843;  Blackburn  v.  Wash- 
ington Gold  Min.  Co.,  19  Wash.  361, 
53  Pac.  369.  W.  Va.— Clarke  v.  Ohio 
Eiver  E.  Co.,  39  W.  Va.  732,  20  S.  E. 
696.  Eng.— Briton  Life  Assn.  v.  Britan- 
nia Fire  Assn.,  59  L.  T.  888. 

A  bill  of  particulars  cannot  be  used 
to  obtain  discovery.  A  call  for  a  "bill 
of  evidence"  cannot  be  made.  N.  Y. 
Ditollo  v.  Erie  E.  Co.,  126  App.  Div. 
811,  111  N.  Y.  Supp.  125.  Wash.— In- 
gram r.  Wishkah  Boom  Co.,  35  Wash. 
191,  77  Pac.  34.  W.  Va.— West  Vir- 
ginia Trans.  Co.  V.  Standard  Oil  Co., 
50  W.  Va.  611,  40  S.  E.  591,  88  Am. 
St.  Eep.  895,  56  L.  E.  A.  804. 

42.  Werner  v.  Franklin  Nat.  Bank, 
40  App.  Div.  485,  29  Civ.  Proc.  272, 
58  N.  Y.  Supp.  107. 
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of  witnesses  is  merely  an  unavoidable  incident  to  the  furnishing  of  an 
adequate  bill,  the  court  may  order  the  bill  to  be  furnished.43 

D.  Not  To  Compel  Election  op  Remedies.  —  A  party  cannot  be 
compelled  by  a  bill  of  particulars  to  make  an  election  of  remedies.44 

E.  To  Obtain  a  Discovery.  —  A  bill  of  particulars  is.  not  the 
remedy  where  a  party  seeks  discovery  of  facts  in  the  possession  of  the 
adverse  party.  This  is  the  office  of  interrogatories.45  It  is  not  the  office 
of  a  bill  of  particulars  to  answer  an  interrogatory.46  But  where  the 
knowledge  of  the  particulars  in  question  is  possessed  by  the  adverse 
party,  the  court  will  order  a  bill  of  particulars.47  "Where  the  knowledge 
in  question  is  possessed  by  both  parties,48  or  is  equally  accessible  to 
both  parties,  the  order  will  not  be  granted.49 

A  fortiori,  where  the  moving  party  and  not  his  opponent  has  the 
knowledge  in  question,  the  court  will  not  order  a  bill  of  particulars.50 
Frequently  this  knowledge  is  contained  in  the  pleadings  themselves.51 


43.  Sundheimer  v.  James  S.  Barron 
&  Co.,  62  Misc.  263,  114  N.  Y.  Supp. 
804. 

44.  Grunspan  v.  Walling,  136  App. 
Div.  936,  121  N.  Y.  Supp.  270. 

45.  Ingram  v.  Wishkah  Boom  'Co., 
35  Wash.  191,  77  Pac.  34. 

46.  Wenham  Co.  v.  Champion  Gas 
Lamp  Co.,  63  L.  T.   (Eng.)   827. 

47.  Oregon  Gold  Min.  Co.  v.  Schmidt, 
22  Ky.  L.  Bep.  1330,  60  S.  W.  530; 
Excelsior  Terra  Cotta  Co.  v.  Harde,  68 
App.  Div.  633,  74  N.  Y.  Supp.  163; 
Werner  V.  Franklin  Nat.  Bank,  29  Civ. 
Proc.  272,  40  App.  Div.  485,  58  N.  Y. 
Supp.  107;  Isaac  V.  Wilisch,  69  Hun 
339,  23  N.  Y.  Supp.  5S9;  Allen  v.  Stead, 
58  Hun  604,   11   N.  Y.   Supp.  536. 

Where  knowledge  in  defendant's  pos- 
session, plaintiff  may  be  required  to 
give  sufficient  particulars  to  enable  de- 
fendant to  identify  matter  in  question. 
Dull  v.  Bricker,  76  Pa.  255. 

48.  Kellogg  v.  Griffiths,  124  App. 
Div.  513,  108  N.  Y.  Supp.  962;  Ahrens 
v.  Moondinger,  41  App.  Div.  355,  58 
N.  Y.  Supp.  497;  Powers  v.  Hughes,  7 
Jones  &  S.   (N.  Y.)   482. 

49.  New  York  Edison  Co.  v.  Mc- 
Donald, 54  Misc.  63,  104  N.  Y.  Supp. 
606;  Hawes  v.  Foote,  9  Misc.  203,  29 
N.  Y.  Supp.  680;  Phillips  r.  Ehrman, 
4  Misc.  285,  23  N.  Y.  Supp.  10.30; 
Moody  r.  Belden,  21  Civ.  Proc.  89,  60 
Hun  582,  15  N.  Y.  Supp.  119;  Butler 
v.  Mann,  9  Abb.  N.  C.  (N.  Y.)  49; 
Depew  v.  Leal,  5  Duer  (N.  Y.)   663. 

50.  La. — Whitworth  v.  South  Arkan- 
sas Lumb.  Co..  121  La.  894,  46  So. 
912.  N.  Y. — Sehwarzschild  v.  Empire 
State    Surety    Co.,    128   App.    Div.    644, 
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112  N.  Y.  Supp.  1036;  United  States 
Casualty  Co.  v.  Jamieson,  122  App.  Div. 
608,  107  N.  Y.  Supp.  490;  Belasco  v. 
Klaw,  96  App.  Div.  268,  89  N.  Y.  Supp. 
208;  Ziegler  r.  Garvin,  84  App.  Div. 
281,  82  X.  Y.  Supp.  769;  Manning  v. 
International  Nav.  Co.,  24  App.  Div. 
143,  49  N.  Y.  Supp.  182;  Pelonsky  v. 
•C.  L.  Pierson  Mfg.  Co.,  32  Misc.  778, 
66  N.  Y.  Supp.  435;  Stillman  v.  Brush 
Electric  Light  Co.,  92  Hun  504,  37 
N.  Y.  Supp.  49;  Hayes  v.  St.  Mary's 
Lodging  House,  89  Hun  27,  34  N.  Y. 
Supp.  996;  Donohue  V.  Meares,  65  Hun 
620,  19  N.  Y.  Supp.  585;  Lusbie  v. 
Meares,  65  Hun  620,  19  N.  Y.  Supp. 
586;  Husson  v.  Oppenheimer,  64  Hun 
634,  19  N.  Y.  Supp.  135;  Fink  v.  Jetter, 
38  Hun  163;  Hayes  v.  Davidson,  33  Hun 
446;  15  Abb.  N.  C.  85;  People  v.  Tweed, 
5  Hun  353;  Childs  V.  Tuttle,  15  Civ. 
Proc.  182;  Crain  v.  Friedman,  4  Civ. 
Proc.  109;  Masterson  v.  New  York,  4 
Civ.  Proc.  317;  Stevens  V.  Webb,  4  Civ. 
Proc.  64.  But  see  Bjork  v.  Post  &  Mc- 
Cord,  125  App.  Div.  813,  110  N.  Y. 
Supp.  206,  apparently  contra.  Pa. 
Crew  v.  Pennsylvania  P.  Co.,  1  Pa.  Dist. 
82.  Tex.— Texas  &  P.  R.  Co.  v.  Weather- 
bv,  41  Tex.  Civ.  App.  409.  92  S.  W. 
58.  Eng.— George  v.  Watts,  30  L.  T. 
60. 

Where  defendant  has  the  knowledge 
and  plaintiff  has  not,  defendant  not 
entitled  to  bill  until  he  has  given  dis- 
covery. Millar  v.  Harper,  57  L.  J.  Ch. 
1091,  L.  E.  38  Ch.  B.  110,  58  L.  T.  698, 
36  W.  R.  454. 

51.  D.  C. — Vansant  v.  Lindsley,  2 
App.  Cas.  421.  N.  Y. — Banks  v.  Ocean 
Nat.  Bank,  53  How.  Pr.  51;  Rosenthal 
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Where  the  party  from  whom  the  information  is  sought  does  not  know 
the  facts  in  question  he  should  not  be  ordered  to  furnish  a  bill  of  par- 
ticulars in  reference  to  the  same.82 

Inability  To  Furnish  Particulars.  —  Where  the  party  from  whom  par- 
ticulars are  sought  cannot  furnish  the  same,  he  should  not  be  ordered 
to  do  so.63  Where  the  information  can  be  obtained  by  an  examination 
of  the  adverse  party,  this  excuse  is  unavailing.64 

F.  To  Make  the  Pleadings  More  Definite  and  Certain.  —  In 
numerous  instances  the  courts  have  resorted  to  the  bill  of  particulars  to 
determine  the  sufficiency  of  the  pleadings."  But  other  courts  have 
refused  to  refer  to  a  bill  of  particulars  for  this  purpose.58 


v.  Barnett,  131  App.  Div.  928,  116 
N.  Y.  Supp.  239;  Eoss  V.  Willett, 
58  Hun  604,  11  N.  Y.  Supp.  621; 
Mertage  v.  Bennett,  27  Jones  &  S.  572, 
15  N.  Y.  Supp.  141.  Va. — Newport 
News  &  O.  P.  R.  &  Elee.  Co.  v.  Bickford, 
105  Va.   182;  52   S.  E.   1011. 

52.  Flickinger  V.  Ives,  109  App.  Div. 
684,   96  N.  Y.   Supp.   396. 

53.  People  v.  McClellan,  191  N.  Y. 
341,  84  N.  E.  68;  Osborn  v.  McArthur 
Bros.  Co.,  132  App.  Div.  845,  117  N.  Y. 
Supp.  750;  Kindberg  v.  Chapman,  115 
App.  Div.  153,  100  N.  Y.  Supp.  685; 
Farwell  v.  Boody,  112  App.  Div.  493, 
98  N.  Y.  Supp.  385;  Gowans  v.  Jobbins, 
90  App.  Div.  429,  86  N.  Y.  Supp.  312; 
Main  v.  Pender,  88  App.  Div.  237,  85 
N.  Y.  Supp.  428;  Wait  V.  Dauchy,  77 
App.  Div.  646,  79  N.  Y.  Supp.  114; 
Carrie  V.  Davis,  41  App.  Div.  520,  58 
N.  Y.  Supp.  820;  Cohn  V.  Baldwin,  74 
Hun  346,  26  N.  Y.  Supp.  457;  La  Sala 
v.  Lyon,  19  Civ.  Proc.  71,  57  Hun  587, 
11  N.  Y.  Supp.  31;  Coslow  v.  Mawhin- 
ney,  122  N.  Y.  Supp.  270;  Mendelson 
V.  Frankel,  84  N.  Y.  Supp.  586;  Mos- 
heim  v.  Pawn,  18  N.  Y.  Supp.  166; 
Blackie  v.  Neilson,  6  Bosw.  (N.  Y.) 
681. 

Bill  not  required  where  not  practic- 
able to  furnish  same.  Johnson  v.  Mal- 
lory,  2  Robt.   (N.  Y.)   681. 

Bill  not  required  where  adverse  par- 
ty makes  it  to  a  great  extent  impos- 
sible to  furnish  same.  People  v.  Tweed, 
5  Hun   (N.  Y.)  353. 

Action  for  Seduction. — Schwartz  v. 
Green,  20  Civ.  Proc.  431,  60  Hun  582, 
14  N.  Y.  Supp.  833. 

In  Burk  v.  Frenkel,  95  App.  Div.  89, 
88  N.  Y.  Supp.  517,  15  N.  Y.  Ann.  Cas. 
171,  party  was  required  to  furnish  bill 
though  he  alleged  that  he  could  not  give 
the  specific  facts  in  question. 

54.  Blumenthal   &  Bickert  v.   Crow- 


ley, 123  N.  Y.  Supp.  519;  Young  V. 
DeMott,  1  Barb.  (N.  Y.)  30. 

55.  D.  C— Richards  v.  Street,  31 
App.  Cas.  427.  Ga. — Roberts  v.  Leak, 
108  Ga.  806,  33  S.  E.  995;  Chattanooga, 
R.  &  C.  R.  Co.  v.  Palmer,  89  Ga.  161, 
15  S.  E.  34.  Ind.— Wulchner-Stewart 
Music  Co.  V.  Helft,  90  N.  E.  1033; 
United  States  Mfg.  Co.  v.  Henderson, 
111  Ind.  24,  12  N.  E.  '88;  Oliver  v. 
Gorham,  85  Ind.  598.  La. — Lockhart 
v.  Morey,  41  La.  Ann.  1165,  4  So.  581. 
Mo. — Leimer  v.  Pacific  R.,  26  Mo.  26. 
N.  Y — Hentz  v.  Minor,  64  Hun  636,  18 
N.  Y.  Supp.  880.  Wis. — Burnham  v. 
City  of  Milwaukee,  69  Wis.  379,  34 
N.   W.   389.     Eng.— Needham  v.   Osley, 

1  Hem.  &  M.  248,  71  Eng.  Reprint  108, 

2  N.  R.  267,  9  Jur.  (N.  S.)  598,  8  L.  T. 
532,  11  W.  R.  745;  Buckmaster  V. 
Meiklejohn,  8  Exch.  634,  22  L.  J.  Exch. 
242. 

The  bill  of  particulars  construed  as 
a  part  of  the  plea  caused  the  plea  to  be 
declared  bad  because  of  repugnancy  in 
Snyder  v.  Snyder,  25  Fed.  398. 

56.  U.  S. — Singers-Bigger  v.  Young, 
166  Fed.  82,  91  C.  C.  A.  510.  N.  Y. 
Beadleston  &  Woertz  v.  Furrer,  102 
App.  Div.  544,  92  N.  Y.  Supp.  879. 
Eng.— Kilner  v.  Bailey,  5  M.  &  W.  382, 
7  Dowl.  P.  C.  803,  9  L.  J.  Exch.  37. 

That  it  depends  upon  whether  the 
bill  is  made  a  part  of  the  petition,  see 
Board  of  Comrs.  V.  Denebrink,  15  Wyo. 
342,  '89  Pac.  7,  9  L.  R.  A.  (N.  S.) 
1234. 

A  bill  of  particulars  cannot  be  re- 
ferred to  to  amplify  or  make  certain 
the  declaration.  They  may  restrict 
but  cannot  enlarge  the  scope  of  the 
recovery  permissible  under  the  declara- 
tion. Applebaum  v.  Goldman,  155  Mich. 
369,  121  N.  W.  288. 

"The  statute  and  rule  which  re- 
quire    the     cause     of     action     or    bill 
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IV.  DUTY  TO  FURNISH.  —  It  is  well  settled  that  the  defendant 
as  well  as  the  plaintiff  may,  in  proper  cases,  be  required  to  furnish  a 
bill  of  particulars.57 

V.  WHEN  ORDERED.  —  A.  Scope  of  Section.  —  In  this  section 
the  discussion  is  concerned  solely  with  the  classes  of  cases  in  which  bill 
of  particulars  have  been  ordered  or  refused.  The  question  of  the  power 
of  the  court  in  granting  the  same  and  the  form  in  which  the  bill  must 
be  framed  are  reserved  for  consideration  in  subsequent  sections. 

B.  In  General..  —  Although  in  determining  whether  a  bill  of 
particulars  should  be  ordered  or  not  much  depends  upon  the  form  of 
action,  some  courts  have  declared  that  no  inflexible  rule  exists  as  to 
the  classes  of  cases  in  which  an  order  for  a  bill  of  particulars  will  be 
granted.58  For  obvious  reasons  a  bill  of  particulars  will  not  be  ordered 
as  to  irrelevant  or  immaterial  matters,58  nor  as  to  unnecessary  alle- 
gations;60 or  matters  not  alleged;61  nor  where  the  case  is  clearly  set 
forth  in  the  pleadings,  and  a  bill  of  particulars  is  unnecessary.81 


of  particulars  to  be  filed  with  the 
declaration  do  not  make  such  cause  of 
action  or  bill  of  particulars  a  part  of 
the  declaration,  and  such  cause  of  ac- 
tion or  bill  of  particulars  filed  with 
the  declaration  cannot  be  resorted  to 
or  used  on  demurrer  to  supply  essential 
allegations  of  fact  omitted  from  the 
declaration."  Royal  Phosphate  Co.  v. 
Van  Ness,  54  Fla.  135,  43  So.  916. 

A  bill  of  particulars  does  not  con- 
stitute a  cause  of  action  nor  can  it 
change  it;  accordingly  a  bill  of  par- 
ticulars cannot  be  referred  to  to  show 
that  the  cause  of  action  is  for  breach 
of  contract  and  not  to  recover  for  a 
balance  due  as  wages.  Dixon  v.  Bun- 
nell, 102  N.  Y.  Supp.   775. 

57.  Claflin  v.  Smith,  66  How.  Pr. 
(N.  Y.)  168;  Lewis  v.  Joiner,  5  N.  Y. 
St.  301;  Marshall  v.  Emperor  Life 
Assur.  Soc,  6  B.  &  S.  886,  18  E.  C.  L. 
885,  35  L.  J.  Q.  B.  89,  L.  R.  1  Q.  B. 
35,   12  Jur.    (N.   S.)   293,   13   L.  T.   281. 

Affirmative  Defense.  — ■ Macauray  v. 
Anthony,  66  Misc.  173,  121  N.  Y.  Supp. 
278.  "There  is  the  same  authority 
for  requiring  a  bill  of  particulars  of 
an  affirmative  defense  as  for  requiring 
a  bill  of  particulars  of  the  plaintiff's 
claim."  Spitz  v.  Heinze,  77  App.  Div. 
317,  79  N.  Y.  Supp.  187. 

See  also  authorities  cited  in  subse- 
quent section  in  reference  to  particulars 
of  defense. 

58.  Ark. — Watkins  v.  Brown,  5  Ark. 
197.     Ky. — Brown   v.   Calvert,   4   Dana 

219.        Mass Com.      v.      Snelling,      15 

Pick.  321.  N.  Y—  Constable  v.  Harden- 
bergh,  76  Hun  434,  27  N.  Y.  Supp.  1022; 
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Faxon   ».   Ball,   67   Hun   649,   21   N.   Y. 
Supp.  737. 

To  require  a  bill  of  particulars  there 
must  be  a  legal  demand  for  an  ascer- 
tained sum.  Augustinus  v.  Nerincks, 
16  Ch,  D.  13,  43  L.  T.  458,  29  W.  R. 
225. 

59.  Boskowitz  ©.  Sulzbacher,  124 
App.  Div.  682,  109  N.  Y.  Supp.  186; 
Markowitz  v.  Teichman,  52  Misc.  458, 
102  N.  Y.  Supp.  469;  Hayes  v.  St. 
Mary's  Lodging  House,  89  Hun  27, 
34  N.  Y.  Supp.  996;  Powell  v.  Schenck, 
'88  Hun  185,  34  N.  Y.  Supp.  768;  Duke 
V.  Wisden,  77  L.  T.  (Eng.)  67;  Luck 
v.  Handley,  4  Exch.  486,  19  L.  J.  Exch. 
29,  13  Jur.  962. 

Cochrane  Caroet  Co.  v.  Howells,  81 
Hun  610,  30  N.  Y.  Supp.  1029;  Rice  V. 
Rockefeller,  50  Hun  604,  2  N.  Y.  Supp. 
867. 

Merely  collateral  facts  averred  ar- 
gumentatively  or  by  way  of  evidence. 
Byrnes  v.  Lewis,  83  Hun  310,  31  N.  Y. 
Supp.  1028. 

60.  Haves  v.  Hoyt,  138  App.  Div. 
573,   123   N.   Y.   Supp.   357. 

61.  Toscher  v.  Hager,  124  App.  Div. 
568,  109  N.  Y.  Supp.  562;  Ferris  V. 
Brooklyn  Heights  R.  Co.,  116  App.  Div. 
892,  102  N.  Y.  Supp.  463;  Foley  v.  Jen- 
nings, 9  Misc.  105,  29  N.  Y.  Supp.  24. 

62.  I»a Whitworth  v.  South  Arkan- 
sas Lvtmb.  Co.,  121  La.  894,  46  So.  912. 
Md  —  Black  v.  Woodrow,  39  Md.  194. 
N.  Y. — Rosenthal  v.  Barnett,  131  App. 
Div.  928,  116  N.  Y.  Supp.  239.  Va, 
Richmond,  etc.  R.  Co.  v.  Payne,  86  Va, 
481,  10  S.  E.  749. 

"If  the   description  in  the   declara- 
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C.  In  Civil  Proceedings.  —  1.  Real  Actions.  — In  actions  for  the 
recovery  of  real  estate,  bills  of  particulars  may  l>e  ordered  :03  and,  where 
questions  of  inheritance  are  involved  the  claimant  may  be  required  to 
furnish  the  particulars  of  his  pedigree.64 

2.  Actions  Ex  Delicto.  —  a.  In  General.  —  The  use  of  bills  of  par- 
ticulars is  much  less  general  in  actions  ex  delicto  than  in  actions  ex 
contractu  and  a  few  authorities  deny  the  use  of  bills  of  particulars  in 
any  case  in  actions  ex  delicto.™ 

b.  Specific  Tort  Actions.  —  But  in  such  actions  arising  ex  delicto, 
as   actions  for  alienation   of  affections;66   "boycott;"67    conversion;6' 


tion  be  sufficiently  plain  and  particular 
to  give  the  defendant  notice  of  the 
character  of  the  claim,  no  other  bill  of 
particulars  is  necessary."  Nevitt  V. 
Rabe,  5  How.  (Miss.)  653. 

63.  Com.  v.  Snelling,  15  Pick. 
(Mass.)  321;  Vischer  v.  Conant,  4  Cow. 
(N.  Y.)  396. 

And  in  general,  in  ejectment,  the  de- 
fendant as  well  as  the  plaintiff  may 
be  required  to  file  a  bill  of  particulars, 
the  form  of  the  action  and  pleadings 
not  giving  the  necessary  information. 
Jones  v.  MeDonough,  127  N.  Y.  Supp. 
695;  Doe  v.  Hull,  7  T.  R.  332,  note, 
101  Eng.  Reprint  1003;  Doe  V.  Duke  of 
Newcastle,  7  T.  R.  332,  note,  101  Eng. 
Reprint  1004;  Doe  V.  Philips,  6  T.  R. 
597,  101  Eng.  Reprint  724. 

64.  Palmer  v.  Palmer,  61  L.  J.  Q.  B. 
236,  1  Q.  B.  (1892)  319. 

65.  The  defendant  has  no  right  to 
demand  a  bill  of  particulars  in  an  ac- 
tion for  a  tort.  Von  Fragstein  V. 
Windier,  2  Mo.  App.  598. 

As  a  general  rule  a  bill  of  particulars 
will  not  be  ordered  in  an  action  for 
a  tort.  Roberts  v.  Vornholt,  126  Ind. 
511,  26  N.  E.  207;  City  of  Plymouth 
v.  Fields,  125  Ind.  323,  25  N.  E.  346; 
Lemmon  v.  Moore,  94  Ind.  40. 

"Although  it  is  ordinarily  within  the 
discretionary  power  of  the  court  to 
order  a  bill  of  particulars,  yet  the 
power  is  much  less  frequently  exercised 
in  actions  of  tort  than  in  actions  ex 
contractu,  as  the  general  rule  in  tort 
is  that,  if  a  pleading  is  not  sufficiently 
specific,  the  remedy  is  by  demurrer. 
Garfield  v.  Paris,  96  TJ.  S.  557  (24  L. 
ed.  821)."  Richmond  &  Danville  R. 
Co.  V.  Payne,  86  Va.  481,  10  S.  E.  749, 
6  L.  R.  A.  849,  852. 

Practice  in  Delaware. — "The  power 
of  the  court  to  order  a  bill  of  par- 
ticulars may  be  exercised  whenever  it 
appears  that  justice  cannot  be  done 
at   the   trial   without   it.     But  while   a 


bill  of  particulars  may  be  ordered  by 
the  court  when  justice  to  a  party  seema 
to  demand  it,  yet  the  practice  of  re- 
quiring a  bill  of  particulars  is  largely 
confined  to  actions  on  contract.  It 
may  be  ordered  in  a  tort  action.  But 
the  practice  of  ordering  a  bill  of  par- 
ticulars in  the  latter  class  of  actions 
has  not  prevailed  in  this  state.  If  the 
pleading  in  such  action  has  not  been 
found  to  be  sufficiently  specific  the 
remedy  has  been  by  demurrer,  and  un- 
der our  common  law  form  of  pleading 
it  has  been  found  to  be  adequate." 
Eliason  v.  Draper  (Del.  Super.),  77  AtL 
769. 

In  West  Virginia  the  code  provision 
authorizing  a  bill  of  particulars  em- 
braces tort  actions.  Clarke  V.  Ohio 
River  R.  Co.,  39  W.  Va.  732,  20  S.  E. 
696. 

66.  Words  v.  Gledhill,  20  Civ.  Proc 
155,   58  Hun   611,   12  N.   Y.   Supp.   764. 

See  the  title  "Alienating  Affec- 
tions,"  Vol.  I,  p.  279. 

67.  Post  Express  Prtg.  Co.  v.  Adams, 
55  Hun  35,  8  N.  Y.  Supp.  276,  24  Abb. 
N.   C.   246. 

68.  Humphry  v.  Cottlevou,  4  Cow. 
(N.  Y.)  54;  The  Orden  Germania  v. 
Devender,  12  Daly  (N.  Y.)  500;  Allen 
v.  Stead,  58  Hun  604,  11  N.  Y.  Supp. 
536;  Cunard  v.  Francklyn,  47  Hun  526; 
s.  c.  11  N.  Y.  511,  19  N.  E.  92;  Rob- 
inson  v.    Comer,    13   Hun    (N.   Y.)    291, 

Ordering  a  bill  of  particulars  is  a 
matter  of  discretion  in  action  for  con. 
version.  Blackie  v.  Neilson,  6  Bosw 
(N.  Y.)    681. 

"Items  of  Account"  does  not  in- 
clude conversion.  The  word  "account" 
in  such  a  statutory  phrase  is  restricted 
to  its  mercantile  meaning.  Jones  v. 
Northern  Trust  Co.,  67  Minn.  410,  69 
N.  W.  1108.  The  proper  remedy  is  a 
motion  to  make  more  definite  and  cer- 
tain. Commissioners  of  Mower  County 
v.  Smith,  22  Minn.  97,  114. 
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criminal  conversation;69  death  by  wrongful  act;70  defamation;71  es- 
cape;72 fraud;73  infringement;74  injury  to  property,75  real,76  or  per- 
sonal;77 malicious  prosecution;78  negligence;79   seduction;80   and  tres- 


69.  Gary  v.  Eaton  Circuit  Judge, 
132  Mich.  105,  92  N.  W.  774,  9  Det. 
Leg.  N.  535;  Tilton  r.  Beecher,  59  N.  Y. 
176,  17  Am.  Bep.  337.  See  the  title 
' '  Criminal  Conversation. ' ' 

70.  Bjork  v.  Post  &  McCord,  125 
App.  Div.  813,  110  N.  T.  Supp.  206; 
Heslin  v.  Lake  Champlain  &  M.  K.  Co., 
109  App.  Div.  814,  96  N.  Y.  Supp.  761; 
Causullo  v.  Lenox  Const.  Co.,  106  App. 
Div.  575,  94  N.  Y.  Supp.  639;  Higgins 
v.  Erie   B.  Co.,  124  N.  Y.   Supp.   1082. 

71.  Abraites  v.  Crandall,  129  N.  Y. 
Supp.  398;  Childs  v.  Tuttle,  48  Hun 
(N.  Y.)  228,  15  N.  Y.  Civ.  Proc.  182; 
Kranz  v.  Dun,  8  N.  Y.  Civ.  Proc.  403; 
Gournaud  V.  Fitzgerald,  37  W.  B.  265 
(action  for  libel;  bill  denied);  Boche 
v.  Meyler,  (1896)  2  Ir.  B.  35  (slander 
of  title;   particulars  ordered). 

72.  Davies  v.  Chapman,  1  N.  &  P. 
699,  6  A.  &  E.  767,  33  E.  C.  L.  205,  112 
Eng.  Reprint  294,  W.  W.  &  D.  273,  6 
L.  J.  K.  B.  142. 

73.  Mich. — Anti-Kalsomine  Co.  v. 
Grove,  119  Mich.  434,  78  N.  W.  467. 
N.  Y. — Douthitt  v.  Nassau  Fire  Ins. 
Co.,  115  App.  Div.  902,  101  N.  Y.  Supp. 
94;  H.  B.  Claflin  Co.  v.  Knapp,  60  App. 
Div.  9,  69  N.  Y.  Supp.  665;  Byrnes  v. 
Lewis,  83  Hun  310,  31  N.  Y.  Supp. 
1028;  Deimel  v.  Olnev,  18  Abb.  N.  C. 
(N.  Y.)  248.  Eng.— Me  freight  v.  Stev- 
ens, 1  H.  &  C.  454,  31  L.  J.  Exch.  455, 
6  L.  T.  503,  10  W.  E.  798;  Bastow  v. 
Bradshaw,  8  L.  B.  Ir.  30. 

Bill  denied  in  American  Transfer  Co. 
V.  George  Borgfeldt  Co.,  99  App.  Div. 
470,  91  N.  Y.  Supp.  209. 

A  party  is  not  entitled  to  a  bill  of 
particulars  as  to  matters  of  "obvious 
fraud."  Solomon  v.  McKay,  17  Jones 
&  S.   (N.  Y.)   138. 

Ordering  is  a  Matter  of  Discretion. 
Patton  v.  Whitney,  5  N.  Y.  St.  845. 

74.  Humphries  v.  Taylor  Drug  Co., 
L.  E.  39  Ch.  D.  693,  59  L.  T.  177,  37 
W.  B.  192;  Wren  v.  Weild,  38  L.  J. 
Q.  B.  88,  L.  E.  4  Q.  B.  213,  20  L.  T.  277. 

In  an  action  for  infringement  of  a 
patent,  an  order  for  particulars  was 
referred  to  in  Talbot  v.  LaBoche,  15 
C.  B.  318,  80  E.  C.  L.  310,  2  C.  L.  E. 
836. 

75.  Kersh  v.  Eome,  W.  &  O.  B.  Co., 
14  Civ.  Proc.  167. 

Vol.  IV 


76.  M.  J.  Taylor  &  Co.  v.  Asiel,  93 
N.  Y.  Supp.  377;  Lucas  v.  Carolina  Cent. 
E.  Co.,  121  N.  C.  506,  28  S.  E.  265. 

77.  Weinstein  v.  O'Leary,  128  App. 
Div.  267,  112  N.  Y.  Supp.  641. 

78.  Dietz  v.  Leber,  33  App.  Div.  563, 
53  N.  Y.  Supp.  977;  Boberts  v.  Owen,  54 
J.  P.  (Eng.)  295.  See  the  title  "Ma- 
licious Prosecution." 

79.  Busold  v.  Albany  B.  Co.,  5  App. 
Div.  596,  39  N.  Y.  Supp.  446;  O'Hara 
v,  Ehrich,  29  Jones  &  S.  250,  19  Civ. 
Proc.  72,  11  N.  Y.  Supp.  52;  Hollander 
V.  Hudson,  125  N.  Y.  Supp.  138. 

Great  caution  should  be  exercised  by 
the  courts  in  requiring  parties  to  fur- 
nish particulars  in  actions  for  damages 
resulting  from  negligence.  Villiers  v. 
Third  Ave.  E.  Co.,  22  Misc.  17,  48 
N.  Y.  Supp.  614;  MacDonald  v.  New 
York,  N.  H.  &  H.  E.  Co.,  25  E.  I.  40,  54 
Atl.  795. 

Contributory  Negligence.— Particulars 
ordered  as  to  the  defense  of  inevitable 
accident  and  contributory  negligence. 
Martin  v.  M'Taggart,  (1906)  2  Ir.  B. 
120. 

Actions  for  Personal  Injuries. — Zul- 
kowski  v.  American  Mfg.  Co.,  163  Fed. 
550;  McFarland  v.  Consolidated  Gas 
Co.,  125  Fed.  260;  Kist  v.  B.  M.  Haan 
&  Co.,  127  App.  Div.  901,  111  N.  Y. 
Supp.  59;  Levy  v.  New  York  Citv  B. 
Co.,  110  App.  Div.  865,  96  N.  Y.  Supp. 
399;  O'Neill  V.  Interurban  St.  B.  Co., 
87  App.  Div.  556,  84  N.  Y.  Supp.  505; 
Schweit  V.  Metropolitan  St.  B.  Co.,  24 
Misc.  409,  53  N.  Y.  Supp.  545;  Lachen- 
bruch  r.  Cushman^  87  N.  Y.  Supp.  476. 

Ordered,  where  defendant  denied  any 
knowledge  as  to  the  allegations  in  the 
complaint.  Gallerstein  v.  Manhattan 
E.  Co.,  26  Misc.  852,  57  N.  Y.  Supp. 
394,  reversed,  27  Misc.  506,  58  N.  Y. 
Supp.  374. 

An  English  court  refused  to  make  an 
order  for  particulars  of  the  injury  to 
the  plaintiff.  Wicks  v.  Macnamara,  3 
H.  &  N.  568,  27  L.  J.  Exch.  419. 

80.  Particulars  as  to  seduction  will 
not  be  ordered  unless  the  application 
for  the  order  is  accompanied  by  an 
affidavit  that  the  defendant  intends  to 
deny  the  seduction.  Knight  v.  Engle, 
61  L.  T.  780. 

In  an  action  for  seduction,  in  order 
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pass,  (sometimes  indispensable)  ,81  bills  of  particulars  have  been  ordered. 

3.  Actions  Ex  Contractu.  —  a,  In  General.  —  In  actions  for  breach 
of  contract,  a  bill  of  particulars  is  not  a  matter  of  right,82  although  in 
a  great  variety  of  contractual  actions  bills  of  particulars  have  been 
ordered.83 

b.  Assumpsit.  —  Although  bills  of  particulars  were  used  to  a  great 
extent  in  actions  on  the  common  counts  at  common  law,84  a  bill  of 
particulars  has  been  ordered  on  a  special  count.85 

4.  Actions  of  Account.  —  In  many  jurisdictions  the  statutes  pro- 
vide that  in  actions  of  account,  a  copy  of  the  account  must  be  furnished, 
either  by  annexing  a  copy  of  the  account  to  the  petition  or  complaint, 
or  when  demanded  by  the  adverse  party,  and  the  court  is  left  with  no 
discretion  in  the  matter.86     The  term  "account"  in  this  connection 


to  secure  an  order  for  particulars,  the 
party  must  show  special  circumstances 
other  than  those  which  would  tend  to 
a  mere  restriction  of  the  proof  neces- 
arilv  incident  to  such  an  action.  Lagan 
v.  Gibson,  Ir.  E.  9  C.  L.  507. 

81.  Kirwin  v.  Jones,  3  Hodges  (Eng.) 
230. 

82.  Fullerton  v.  Gaylord,  7  Eobt. 
(N.  Y.)  551. 

83.  To  secure  copies  of  contracts 
referred  to,  the  remedy  is  a  motion  for 
a  bill  of  particulars.  People  V.  Ameri- 
can Ice  Co.,  135  App.  Div.  180,  120 
N.  Y.  Supp.  41. 

Party  required  to  give  particulars  as 
to  objections  to  other  party's  abstract 
of  title.  Collett  v.  Thompson,  3  Bos. 
&  P.  (Eng.)  246. 

Action  on  policy  of  marine  insurance; 
bill  ordered.  Cockroft  v.  Atlantic  Mut. 
Ins.  Co.,  9  Bosw.   (N.  Y.)   681. 

Actions  for  breaches  of  covenant;  bills 
required.  McKenzie  V.  Fox,  55  Hun 
608,  8  N.  Y.  Supp.  460;  Doe  d.  Birch 
V.  Phillips,  6  Term  K.  597,  101  Eng. 
Eeprint  724. 

As  a  rule,  no  particulars  demandable 
where  action  on  a  bill  of  exchange. 
Brooks  v.  Farlar,  3  Scott  654,  3  Bing. 
(N.  C.)  291,  5  Dowl.  P.  C.  36,  2  Hodges 
264,  6  L.  J.  C.  P.  26. 

Action  for  breach  of  warranty  of 
horse;  court  will  not  order  plaintiff  to 
give  particulars  of  unsoundness  com- 
plained of.  Pylie  v.  Stephen,  6  M.  &  W. 
813,  8  Dow.  P.  C.  871,  4  Jur.  852. 

Contract  for  Services. — Bill  denied  in 
action  for  breach  of  a  special  contract 
of  services.  Ives  v.  Shaw,  31  How.  Pr. 
(X.  Y.)   54. 

Action  to  recover  for  specific  services 
rendered;  order  for  bill  refused.   White 


r.  West,  27  Misc.  397,  58  N.  Y.  Supp. 
841. 

Action  for  services  as  superintendent 
of  apartment  house;  bill  required.  Lis- 
comb  v.  Agate,  51  Hun  288,  4  N.  Y. 
Supp.  167. 

Professional  Services. — In  actions  by 
attorneys  for  professional  services  ren- 
dered, bills  of  particulars  have  been 
ordered  (Dempsey  v.  Gazzam,  77  App. 
Div.  633,  79  N.  Y.  Supp.  33C)  and  re- 
fused (Mellen  v.  Mellen,  63  Hun  631, 
22  Civ.  Proc.  39,  17  N.  Y.  Supp.  866).  ■ 

And  in  actions  for  services  by  phy- 
sicians, bills  of  particulars  have  been 
ordered.  Ala. — Morrisett  v.  Wood,  128 
Ala.  505,  30  So.  630.  La,— Shield's 
Exrs.  r.  Eichardson,  7  La.  Ann.  535. 
N.  Y.— Nash  v.  Spann,  13  App.  Div.  226, 
42  N.  Y.  Supp.  964. 

See  additional  cases  under  section 
in  reference  to  the  form  and  requisites 
of  bills  of  particulars. 

The  court  in  a  recent  case  declares 
that  the  tendency  seems  to  be  to  ex- 
tend the  statutory  provision  requiring 
bill 3  of  particulars  to  be  furnished  on 
demand,  to  actions  to  recover  for  pro- 
fessional services.  Davis  v.  Johnson, 
96  Minn.  130,  104  N.  W.  766. 

84.  Augustinus  v.  Nerinekx,  L.  R. 
16  Ch.  D.  13,  43  L.  T.  458,  29  W.  E. 
225. 

A  bill  of  particulars  attached  to  >  a 
declaration  on  the  common  counts,  dis- 
penses with  a  special  declaration.  Snell 
V.  Gregory,  37  Mich.  500. 

85.  Wetmore  v.  Jennys,  1  Barb.  (N. 
Y.)  53.  Contra,  Day  v.  Davies,  5  Car. 
&  P.  340,  24  E.  C.  L.  350. 

86.  la.— McDonald  v.  Barnhill,  58 
Iowa  669,  12  N.  W.  717.  Mo.— Ernst 
v.  Eoth,  15  Mo.  App.  577,  memorandum. 
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involves  the  idea  of  a  number  of  items,87  although  these  need  not  be 
set  down  in  an  account  book,  provided  they  are  such  as  are  usually  the 
subject  of  book  account.88  It  has  been  held  that  the  term  is  here 
restricted  to  its  mercantile  use.89  But  in  ordinary  language  the  word 
"account"  applies  to  almost  every  claim  on  contract  which  consists  of 
several  items.90 

D.  In  Criminal  Cases.  —  In  criminal  cases  the  accused  is  not  en- 
titled, at  common  law,  to  a  bill  of  particulars,  except  where  the  charge 
is  for  being  a  common  barrator  or  a  common  scold.  The  reason  for 
this  is  that  in  criminal  cases  the  common  law  required  directness  and 
particularity  in  the  averments  of  the  indictment,  and  there  was  no 
need,  in  general,  for  a  note  of  the  matters  to  be  given  in  evidence  to  be 


N.  Y. — Fickinger  v.  Ives,  109  App.  Div. 
684,  96  N.  Y.  Supp.  396;  Webster  V. 
Fitchburg  R.  Co.,  32  Misc.  442,  66 
N.  Y.  Supp.  220.  Tex. — Smith  v.  Mc- 
Gehee,  1  White  &  Wills.  Civ.  Oas.  §940. 
Eng. — Blackie  v.  Osmaston,  54  L.  J. 
Oh.  473.  L.  R.  28  Ch.  Div.  119,  52  L.  T. 
6,  33  W.  R.  158. 

When  Demandable  of  Right. — Only 
when  the  action  is  on  the  account,  not 
when  based  on  the  original  indebted- 
ness, is  bill  demandable  as  a  matter  of 
right.  Moore  v.  Belloni,  10  Jones  &  S. 
(N.  Y.)   184. 

The  account  must  be  alleged  as  a 
cause  of  action  to  make  it  demandable 
of  right.  Board  of  Comrs.  of  St.  Louis 
Co.  r.  American  Loan  &  Tr.  Co.,  75 
Minn.  489,   78   N.   W.   113. 

87.  Long  Beach  City  School  Dist. 
V.  Dodge,  135  Cal.  401,  67  Pac.  499; 
Lundberg  v.  DeRonde,  123  N.  Y.  Supp. 
12. 

So  in  Menzel  v.  Tubbs,  51  Minn.  364, 
53  N.  W.  653,  17  L.  R.  A.  815,  a  bill  of 
particulars  was  held  to  have  been  prop- 
erly refused  where  the  claim  was  but 
a  single  item  stated  in  the  answer. 

88.  Black  v.  Chesser,  12  Ohio  St. 
621. 

89.  In  re  Citizens'  Bank,  67  Minn. 
410,  69  N.  W.  1108. 

"Every  account  ...  is  a  claim, 
but  every  claim  is  not  an  account.  An 
account  must  arise  out  of  some  contract 
or  other  relation  between  the  parties. 
A  claim  may  arise  in  the  same  manner 
and  it  may  also  arise  out  of  a  tort." 
Vandalia  R.  Co.  V.  Stephens,  39  Ind. 
App.  11,  78  N.  E.  1055. 

The  following  have  been  held  not  to 
be  actions  of  account  for  this  purpose: 

Actions  on  144  distinct  claims,  not 
on   items   as   an   aggregate    (Hagood   V. 


Blythe,  38  Fed.  76);  action  on  de- 
faulter's bond  CAlexander  v.  United 
States,  57  Fed.  828,  15  U.  S.  App.  158, 
6  C.  C.  A.  602);  money  entrusted  to 
husband  and  lost  in  gambling  (Lacey 
v.  Bentley,  39  Colo.  449,  89  Pac.  789); 
specific  sum,  result  of  barter  (Sharp 
v.  Radebaugh,  70  Ind.  547);  action  on 
note  (Barkley  v.  Rensselaer  &  S.  R. 
Co.,  2  N.  Y.  Civ.  Proc.  409);  accord 
and  satisfaction  in  action  for  conver- 
sion (Blake  v.  Harrigan,  19  Civ.  Proc. 
207,  11  N.  Y.  Supp.  209);  action  to  re- 
cover amount  of  assessments  made  by 
casualty  company  (Stone  V.  Hudson 
Val.  R.  Co.,  47  Misc.  5,  95  N.  Y.  Supp. 
220). 

90.  Barkley  v.  Rensselaer  &  S.  R. 
Co.,  27  Hun  (N.  Y.)  515. 

Account  Stated. — In  some  jurisdic- 
tions, the  right  to  a  bill  of  particulars 
is  denied  where  the  action  is  on  an 
account  stated.  Auzerais  v.  Naglee,  74 
Cal.  60,  15  Pac.  371;  Salem  Gravel 
Road  Co.  v.  Pennington,  62  Ind.  175. 
But  in  New  York  a  bill  of  particulars 
is  allowed  in  an  action  on  an  account 
stated.  Lundberg  v.  DeRonde,  130  N. 
Y.  Supp.  385;  Duffy  v.  Ryer,  17  N.  Y. 
Supp.  843;  Wells  V.  Van  Aken,  39  Hun 
315. 

"It  may  well  be  that  in  general  a 
bill  of  particulars  will  be  unnecessary, 
in  an  action  on  an  account  settled  and 
stated.  But  whether  necessary  or  not 
will  depend  on  the  issue  the  party  may 
desire  to  raise  by  his  pleadings.  If 
he  intend  to  rest  on  a  simple  denial  of 
the  fact  charged  that  the  accounts  had 
been  examined  and  a  balance  struck, 
a  bill  of  items  of  the  account  would  be 
unnecessary."  Wells  v.  Van  Aken,  39 
Hun  (N.  Y.)  315.  See  in  accord  Her- 
bert v.  Hellbut,  119  App.  Div.  426,  104 
N.  Y.  Supp.  699;  Hoff  v.  Pentz,  1  Abb. 
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furnished  to  the  defendant.91  But  in  some  jurisdictions  the  accused  is 
entitled  to  a  bill  of  particulars  in  a  criminal  case  if  the  indictment  is 
not  sufficiently  specific  to  apprise  him  of  the  charge  against  him,92 
though  it  seems  that  the  ordering  of  the  same  is  always  a  matter  of 
discretion  even  in  those  states  in  which  it  may  be  granted.93  But  in 
Massachusetts  it  is  laid  down  that  the  right  to  a  bill  of  particulars  is 


N.  C.  (N.  Y.)  288   (explained  in  Duffy 
V.  Ryer,  17  N.  Y.  Supp.  843). 

It  has  been  held  in  New  York  that 
the  right  to  demand  the  items  of  the 
account  is  not  to  be  limited  to  the 
case  of  an  account  stated.  Barkley  v. 
Rensselaer  &  S.  R.  Co.,  27  Hun  (N.  Y.) 
515,  disapproving  Johnson  v.  Mallory,  2 
Robt.  (N.  Y.)   681. 

91.  Cal. — People  v.  Alviso,  55  Cal. 
230.  Mass. — Com.  v.  Davis,  11  Picjk. 
432.  Miss. — Westbrooks  v.  State,  76 
Miss.   710,   25   So.   491,   citing   2   Hawk. 

PI.  C.  315.     Eng Goddard  v.  Smith,  6 

Mod.  261,  87  Eng.  Reprint  1007. 

An  order  for  a  bill  of  particulars  was 
refused  in  People  v.  McKinney,  10 
Mich.   54. 

Rule  in  Missouri. — "The  practice  of 
demanding  a  bill  of  particulars  in  crim- 
inal cases,  which  is  established  in  some 
states,  has  never  prevailed  in  Mis- 
souri." State  v.  Quinn,  40  Mo.  App. 
627,    630. 

In  Mississippi  a  defendant  convicted 
of  unlawfully  selling  intoxicating 
liquors  is  not  entitled  to  a  bill  of  par- 
ticulars of  the  charge.  Westbrooks  v. 
State,  76  Miss.  710,  25  So.  491.  Contra, 
State  v.  Moiling  (La.),  55  So.  764; 
State  v.  Mancuso  (La.),  55  So.  709. 

92.  HI.— People  v.  Depew,  237  111. 
574,  86  N.  E.  1090;  Towne  v.  People, 
89  111.  App.  258.  Md. — Jules  v.  State, 
85  Md.  305,  36  Atl.  1027.  N.  J.— State 
v.  Hatfield,  66  N.  J.  L.  443,  66  Atl. 
515.  N.  C— State  v.  Holder,  153  N.  C. 
606.  69  S.  E.  66. 

Under  "an  indictment  against  a  rail- 
road company  for  obstructing  a  public 
road,  by  suffering  one  of  its  trains  to 
remain  standing  across  the  road  for  a 
longer  time  than  is  allowed  by  law, 
.  the  court  should  require  a  bill 
of  particulars,  if  motion  therefor  is 
made  before  pleading  to  issue,  sup- 
ported by  affidavit  showing  that  de- 
fendant, during  the  year,  ran  many 
trains  over  its  railroad  each  way,  some 
passenger  trains  and  some  freight 
trains,  each  train  being  in  charge  of 
a  different  crew,  and  that  it  is  not  ad- 
vised   concerning    the    particular    train 


that  caused  the  obstruction."  State 
v.  Baltimore  &  O.  R.  Co.  (W.  Va.), 
69  S.  E.  703. 

Rule  in  Federal  Courts. — "Where  an 
indictment  is  so  fatally  defective  in 
its  statement  of  the  facts  alleged  to 
constitute  the  offense  charged  that  a 
conviction  or  acquittal  upon  it  con- 
stitutes no  defense  to  another  prosecu- 
tion for  the  same  offense,  a  bill  of 
particulars  cannot  cure  it.  The  office 
of  such  a  bill  is  to  give  to  the  de- 
fendant Borne  further  information  to 
which  the  court  deems  him  entitled  in 
cftses  in  which  the  indictment  is  sub- 
stantially good."  Floren  v.  United 
States,   (C.  C.  A.)  186  Fed.  961. 

If  the  language  used  in  an  indictment 
is  such  that  the  defendants  may  be 
surprised  by  the  deduction  of  evidence 
for  which  they  are  unprepared,  they 
should  before  the  trial  apply  for  a  bill 
of  particulars.  Rimmerman  v.  United 
States,  (C.  C.  A.)   186  Fed.  307. 

93.  Colo. — Lace  v.  People,  43  Oolo. 
199,  95  Pac.  302.  Fla  —  Mathis  v.  State, 
45  Fla.  46,  34  So.  287;  Thalheim  V. 
State,  38  Fla.  169,  20  So.  938.  HI.— Peo- 
ple V.  Smith,  239  111.  91,  87  N.  E.  885. 

Ky Com.  v.   Chesapeake,   etc.   R.   Co., 

33  Ky.  L.  Rep.  92,  110  S.  W.  253. 

The  court  may  require  a  bill  of  par- 
ticulars in  a  criminal  proceeding,  al- 
though such  cases  may  occur  much 
less  frequently  than  in  civil  trials,  be- 
cause in  most  cases  in  criminal  pro- 
ceedings the  facts  to  be  tried  must  be 
precisely  and  explicitly  stated  on  the 
record  and  put  in  issue.  Com.  v.  Wood, 
4  Gray  (Mass.)  11;  Com.  v.  Snelling,  15 
Pick.  (Mass.)  321. 

Rule   in   North   Dakota Whether   a 

demand  for  a  bill  of  particulars  in  a 
criminal  case  is  ever  permissible  in 
North  Dakota  has  never  been  decided, 
but  however  that  may  be  it  is  a  mat- 
ter that  is  always  within  the  discretion 
of  the  trial  court,  and  such  discretion 
will  not  be  interfered  with  on  appeal 
unless  it  appears  that  there  has  been 
a  manifest  abuse  thereof.  State  v. 
Empting   (N.  D.),  128  N.  W.  1119. 
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the  same  in  criminal  prosecutions  as  in  the  trial  of  civil  actions.9* 
E.  Particulars  of  Defense.  —  Not  only  have  the  courts  ordered 
bills  of  particulars  where  affirmative  defenses  and  set-offs  or  counter- 
claims are  set  up  in  defense,95  but  also  where  the  defense  interposed  is 
non-performance  of  contract  ;96  exoneration  and  discharge  ;97  and  jus- 
tification in  actions  for  defamation.98 

However,  where  the  answer  amounts  to  nothing  more  than  a  general 
denial  the  court  will  not  order  defendant  to  furnish  a  bill  of  par- 
ticulars,99 and  thus  limit  him  in  the  proof  with  which  he  can  meet  plain- 


94.  Com.  v.  Jordan  (Mass.),  93  N.  E. 
809;  Com.  v.  Ryan,  9  Gray  (Mass.) 
137;  Com.  v.  Snelling,  15  Pick.  (Mass.) 
321. 

"Where  a  person  is  indicted  for  a 
libel,  containing  general  charges  of 
official  misconduct  against  a  mag- 
istrate, the  court  is  authorized  to 
require  him,  previously  to  the 
trial,  in  case  he  intends  to  give 
the  truth  in  evidence  under  St.  1826, 
c.  107,  to  file  a  bill  of  particulars  speci- 
fying the  instances  of  misconduct  which 
he  proposes  to  prove;  and  he  will  not 
be  permitted  to  give  in  evidence  any 
other  instances  of  misconduct  than 
those  definitely  specified  in  the  bill  of 
particulars."  Com.  v.  Snelling,  15 
Pick.  (Mass.)   321. 

95.  American  Woolen  Co.  V.  Alt- 
krug,  122  N.  Y.  Supp.  394. 

Demand  for  affirmative  relief  is  not 
essential.  Eeader  v.  Haggin,  123  App. 
Div.  489,  107  N.  Y.  Supp.  963. 

Although  the  answer  in  an  action  to 
recover  for  work,  labor  and  services 
prays  for  no  affirmative  relief,  never- 
theless if  there  are  items  which  the 
defendant  must  prove  affirmatively,  not 
by  way  of  denial  of  the  facts  consti- 
tuting plaintiff's  cause  of  action,  but 
by  introduction  of  the  amount  of  plain- 
tiff's recovery,  they  constitute  a 
"claim"  in  the  language  of  §531  of 
the  N.  Y.  Code  of  Crim.  Proc.  McCool 
1?.  Merrill-Ruckgaber  Co.,  129  N.  Y. 
Supp.  377,  folloiving  Dwight  v.  Germania 
Life  Ins.  Co.,  84  N.  Y.  493;  Reader  v. 
Haggin,  123  App.  Div.  489,  107  N.  Y. 
Supp.  963;  Spitz  v.  Heinze,  77  App.  Div. 
317,  79  N.  Y.  Supp.  187. 

Set-offs.— Del.— Webster  v.  Beebe,  76 
Atl.  54.  Miss.— Curry  v.  Kurtz,  33 
Miss.  24.  N.  Y.— Mercer  v.  Sayre,  3 
Johns.  248. 

Counterclaim. — Clegg  v.  American 
Newspaper  Union.  7  Abb.  N.  C.  (N.  Y.) 
59;  Washburn  v.  Graves,  117  App.  Div. 

Vol.  IV 


343,  101  N.  Y.  Supp.  1043;  Engineer  Co. 
v.  Senn,  92  App.  Div.  616,  86  N.  Y.  Supp. 
1115;  Keyes  v.  George  C.  Flint  Co., 
69  App.  Div.  141,  74  N.  Y.  Supp.  483; 
Fruin-Bambrick  Const.  Co.  V.  Marks, 
48  App.  Div.  51,  62  N.  Y.  Supp.  621; 
Dorgan  v.  Scheer,  31  Misc.  829,  64  N.  Y. 
Supp.  383;  Fricks  v.  Morris,  64  Hun 
635,  18  N.  Y.  Supp.  898;  Peabody  v. 
Cortado,  64  Hun  632,  18  N.  Y.  Supp. 
622;  Smith  v.  McGehee,  1  White  & 
Wills.   Civ.  Cas.   (Tex.)    §940. 

Requiring  a  bill  of  particulars  as  to 
a  counterclaim  is  a  matter  of  discre- 
tion. Keteltas  v.  Gilmour,  10  Misc. 
788,  30  N.  Y.  Supp.  1064. 

96.  Brandt  v.  New  York,  99  App. 
Div.  260,  90  N.  Y.  Supp.  929;  Fidelity 
Glass  Co.  r.  Thatcher  Mfg.  Co.,  88  App. 
Div.  287,  85  N.  Y.  Supp.  8;  Macaulay 
v.  Anthony,  66  Misc.  173,  121  N.  Y. 
Supp.  278. 

In  Reitmayer  v.  Crombie,  94  App. 
Div.  303,  87  N.  Y.  Supp.  973,  the  court 
refused  to  require  defendant  to  file  a 
bill  of  particulars  setting  forth  the  al- 
leged breaches  of  contract  by  plaintiff. 
Also,  in  O'Rourke  v.  United  States  Mtg. 
&  Tr.  Co.,  95  App.  Div.  518,  88  N.  Y. 
Supp.  926. 

97.  Coombe  v.  Stephenson,  31  L.  T. 
585,  23  W.  R.  137. 

98.  Libel. — Devereux  v.  Clarke,  60 
L.  J.  Q.  B.  773,  (1891)  2  Q.  B.  582; 
Zierenberg  v.  Labouehere,  63  L.  J. 
Q.  B.  89,  (1893)  2  Q.  B.  183,  4  R.  464, 
69  L.  T.  172,  41  W.  R.  675,  57  J.  P. 
711. 

Slander.— Daniel  v.  Daniel,  2  N.  Y. 
Civ.  Proc.  238. 

99.  Humphreys  V.  Bridgman,  Morris 
(Iowa)  167;  Wilks  i\  Greacen,  120  App. 
Div.  311,  105  N.  Y.  Supp.  246;  Barreto 
v.  Rothschild,  93  App.  Div.  211,  87 
N.  Y.  Supp.  553;  Stanley  v.  Block,  56 
App.  Div.  549,  67  N.  Y.  Supp.  471; 
King  v.  Ross,  21  App.  Div.  475,  47  N.  Y. 
Supp.  562;  Strebell  v.  J.  H.  Furber  Co., 
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tiff's  allegations;  nor  where  the  plea  sets  up  the  statute  of  limitations.1 
As  to  the  plea  of  payment,  in  most  cases,  the  courts  have  refused 
to  order  a  bill  of  particulars  where  the  defendant  pleads  payment.* 
But  the  court  may  direct  a  bill  i  f  particulars  to  be  tiled  with  a  plea 
of  payment,3  as  for  example,  in  the  ease  of  a  plea  of  part  payment.4 
F.  Particulars  of  Damages.  —  Where  the  damages  are  unliqui- 
dated and  depend  upon  what  the  jury  shall  find  that  the  party  has 
suffered,  a  bill  of  particulars  as  to  such  damages  cannot  be  required.' 
The  same  rule  applies  where  the  damages  claimed  are  general  in  char- 
acter,6 and  as  to  matters  pleaded  in  mitigation  of  damages.7  How- 
ever, where  the  party  seeks  special  damages  which  can  be  itemized  the 
court  may  require  a  bill  of  particulars  in  reference  to  the  same.8 


2  Misc.  450,  21  N.  Y.  Supp.  1032;  Tal- 
man  V.  Dorthy,  68  Hun  329,  22  N.  Y. 
Supp-  888;  Grav  v.  Shepard,  59  Hun 
622,  13  N.  Y.  "Supp.  27;  Goddard  V. 
Pardee  Medicine  Co.,  16  Civ.  Proc.  379, 
52  Hun  85,  5  N.  Y.  Supp.  119. 

1.  Rosenstock  v.  Dessar,  40  App.  Div. 
620,  58  N.  Y.  Supp.  145. 

2.  Humphreys  V.  Bridgman,  Morris 
(Towa)  167;  Barone  V.  O'Leary,  44  App. 
Div.  418,  60  N.  Y.  Supp.  1131;  Swan 
V.  Swan,  44  Misc.  163,  89  N.  Y.  Supp. 
794;  Watt  v.  Watt,  2  Robt.  (N.  Y.) 
685;  Jacob  Bros.  Co.  v.  Kunitzer,  116 
N.  Y.  Supp.  677;  Heilperin  v.  Levy,  116 
N.  Y.  Supp.  676;  Phipps  v.  Sothern,  8 
Dowl.  P.  C.  208,  9  L.  J.  Exch.  88,  4 
Jur.   204. 

No  bill  of  particulars  need  be  filed, 
in  order  to  admit  proof  of  general  pay- 
ments. Simmons  v.  Trumbo,  9  W.  Ya. 
358,  citing  Shanklin's  Admr.  v.  Crisa- 
more,  4  W.  Va.  134. 

Bill  ordered  in  Sittig  v.  Cohen,  130 
App.  Div.  689,  115  N.  Y.  Supp.  332; 
Lynch  v.  Dorsey,  98  App.  Div.  163,  90 
N.  Y.  Supp.  741;  Ireland  v.  Thompson, 
4  Bing.  (N.  C.)  716,  33  E.  C.  L,  505, 
6  Scott  601,  1  Arn.  271,  7  L.  J.  C.  P. 
296,    2   Jur.   518. 

3.  Klock  v.  Brennan,  20  Civ.  Proc. 
139,  59  Hun  617,  13  N.  Y.  Supp.  171. 

4.  Murray  v.  Mabie,  55  Hun  38,  8 
N.  Y.  Supp.  289;  Shanklin's  Admr.  v. 
Crisamore,  4  W.  Va.  134. 

5.  .  State  P.  Hosmer  (Mich.),  104 
N.  W.  637;  VanVranken  v.  Wavne  Cir- 
cuit Judge,  85  Mich.  140,  48  N.  W.  499; 
Hall  v.  Gerken,  96  App.  Div.  632,  89 
N.  Y.  Supp.  171;  Armstrong  v.  Heide, 
45   Misc.   344,  90   N.  Y.  Supp.   372. 

6.  Kehrig  v.  Peters,  41  Mich.  475, 
21  N.  W.  801;  Muller  o.  Bush  Mfg.  Co., 
15  Abb.  N.  C.  (N.  Y.)  88;  Radoliffe 
V.  New  York  Cab  Co.,  134  Anp.  Div. 
450,   119   N.  Y.   Supp.   251;    Strohmeyer 


&  Arpe  Co.  v.  Hartley  Silk  Mfg.  Co., 
130  App.  Div.  102,  114  N.  Y.  Supp. 
287;  Breslauer  Realty  Co.  v.  Cohen,  115 
App.  Div.  360,  100  N.  Y.  Supp.  775; 
Coalman  V.  Wolf,  95  App.  Div.  522, 
88  N.  Y.  Supp.  934;  Bolognesi  v.  Hirzel, 
58  App.  Div.  530,  69  N.  Y.  Supp.  534; 
Commercial  Nat.  Bank  v.  Hand,  9  App. 
Div.  614,  41  N.  Y.  Supp.  823,  75  N.  Y. 
St.  1224;  W.  T.  Hauson  Co.  v.  Collier, 
51  Misc.  496,  101  N.  Y.  Supp.  690,  or- 
der reversed,  104  N.  Y.  Supp.  787. 

7.  Newell  v.  Butler,  38  Hun  (N.  Y.) 
104. 

Exemplary  Damages The  court  can- 
not require  a  bill  of  particulars  stating 
whether  the  plaintiff  will  claim  ex- 
emplary damages  on  the  trial.  It  is 
the  function  of  the  court  to  instruct 
when  such  damages  are  allowable.  Kor- 
ber  v.  Dime  Sav.  Bank,  134  App.  Div. 
149,  118  N.  Y.  Supp.  857. 

8.  Ga. — McKenzie  v.  Mitchell,  123 
Ga.  72,  51  S.  E.  34.  La.— Davis  v. 
Arkansas  So.  R.  Co.,  117  La.  320,  41 
So.  587.  N.  Y.— Smith  v.  Bradstreet 
Co.,  134  App.  Div.  567,  119  N.  Y. 
Supp.  437;  United  States  Paper  Co.  v. 
DeHaven,  115  App.  Div.  403,  100  N.  Y. 
Supp.  796;  George  W.  Smith  Co.  V. 
Welsh,  114  App.  Div.  899,  99  N.  Y. 
Supp.  873;  Gross  v.  Conner,  114  App. 
Div.  32,  99  N.  Y.  Supp.  569;  Price  V. 
Ryan,  96  App.  Div.  607,  88  N.  Y.  Supp. 
984;  Mcintosh  v.  Pullman  Co.,  53  Misc. 
286.  103  N.  Y.  Supp.  223;  Jut  sum  v. 
Bricklayers',  etc.  Union,  78  Hun  503, 
29  N.  Y.  Supp.  621;  Whitner  v.  Per- 
haes,  25  Abb.  N.  C.  130.  11  N.  Y.  Supp. 
756;  Dueber  Watch  Case  Co.  r.  Noves, 
29  Abb.  N.  C.  115,  21  N.  Y.  Supp.  341; 
judgment  affirmed,  Dueber  Watch  Case 
Co.  v.  Kevstone  Watch  Case  Co..  23  Civ. 
Proc.  44.'  66  Hun  634,  21  X.  Y.  Supp. 
342;  Kraft  V.  Dingee.  38  Hun  345.  Pa. 
O'Connell  v.   Citizens'   Pass.   R.   Co.,   2 
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G.  Matters  op  Belief.  —  Particulars  have  been  ordered  as  to  the 
grounds  for  believing  certain  statements  true  where  such  belief  was 
essential  in  the  case.9 

H.  Money  Paid  Into  Court.  —  Only  under  very  special  circum- 
stances will  the  court  order  particulars  as  to  money  paid  into  court.10 

VI.  PROCEEDINGS  TO  OBTAIN. —  A.  Remedies.  —  The  mode 
of  obtaining  a  bill  of  particulars  is  controlled  to  a  great  extent  by 
statute.  Generally  the  method  is  by  motion.11  In  some  jurisdictions 
provision  is  made  for  a  demand  on  the  adverse  party.12  In  some  juris- 
dictions the  failure  to  file  a  bill  of  particulars  may  be  taken  advantage 
of  by  demurrer.13 


Pa.  Co.  Ct.  312,  19  W.  N.  C.  86.  Va. 
City  of  Richmond  v.  Wood,  109  Va. 
75,  63  S.  E.  449. 

In  Rettalick  v.  Hawkes,  1  Mees  & 
W.  573,  1  Tyr.  &  G.  1134,  the  court 
refused  to  require  particulars  aa  to 
matters  of  special  damage. 

9.  Wilson  v.  Pearson,  13  Fed.  386; 
Alman  v.  Oppert,  70  L.  J.  K.  B.  745, 
L.  R.  2  K.  B.  (1901),  576,  84  L.  T. 
828,  8  Manson  316. 

In  Higenbotam  v.  Green,  25  Hun 
(N.  Y.)  214,  a  bill  of  particulars  was 
ordered  as  to  a  physician's  observa- 
tions as  to  time  and  place  convincing 
him  of  plaintiff's  insanity;  and  this 
was  held   error. 

10.  Thames  Ironworks  &  Shipbuild- 
ing Co.  v.  Royal  Mail  Steam  Packet 
Co.,  10  C.  B.  (N.  S.)  375,  100  E.  C.  L. 
374,  30  L.  J.  C.  P.  265,  7  Jur.  (N.  S.) 
972,  4  L.  T.  250,  9  Wkly.  Rep.  577;  Bax- 
endale  v.  G.  W.  R.  Co.,  6  H.  &  N.  95, 
30  L.  J.  Exch.  63;  Rowe  v.  Kelly,  59 
L.  T.  (Eng.)  139;  Orient  Steam  Nav. 
Co.  v.  Ocean  Marine  Ins.  Co.,  34  Wkly. 
Rep.  (Eng.)  442. 

11.  Motion  to  make  the  pleading 
definite  and  certain  is  an  entirely  dif- 
ferent proceeding,  and  a  bill  of  par- 
ticulars should  not  be  allowed  thereon. 
Johnson  v.  Great  Northern  R.  Co.,  12 
N.  D.  420,  97  N.  W.  546. 

If  the  particulars  asked  for  in  the 
notice  of  motion  for  the  bill  are  more 
numerous  than  those  named  in  the  de- 
mand, the  motion  will  be  denied  as  to 
such  excess.  White  v.  Kaliski,  109 
N.  Y.  Supp.  716. 

A  motion  for  a  bill  of  particulars  has 
been  granted  although  the  demand 
therefor  was  too  broad.  Mayer  t.  Com. 
Trust  Co.,  109  N.  Y.  Supp.  27. 

"The  merits  of  the  case  eannot  be 
inquired  into  upon  a  motion  for  such  a 
bill,  nor  can  the  sufficiency  of  the  bill 


be  determined  by  the  allegations  of 
the  answer."  Matthews  v.  Hubbard,  47 
N.  Y.  428. 

Effect  of  Filing  Amended  Complaint 
After  Motion.— "  The  defendant  asked 
for  a  bill  of  particulars  showing  the 
amounts  which  the  plaintiff  claimed  to 
have  paid  out  of  the  money  for  house- 
hold and  other  expenses.  Thereupon 
the  plaintiff,  as  very  plainly  appears 
from  the  affidavit  of  his  attorney,  for 
the  purpose  of  defeating  the  motion 
and  keeping  the  defendant  as  much  in 
the  dark  as  possible,  served  an  amended 
complaint,  which  does  not  differ  mate 
rially  from  the  original  complaint,  ex- 
cept that  in  the  original  complaint  it 
is  alleged  that  plaintiff  had  incurred 
expense  and  made  contracts  in  behalf 
of  the  copartnership,  whereas  in  the 
amended  complaint  it  is  merely  alleged 
that  it  was  agreed  that  he  might  incur 
expense  and  make  contracts,  but  that 
there  is  no  allegation  that  he  has  done 
so.  The  amended  eomplaint  contains 
the  same  allegations  as  to  the  use  of 
the  money  for  household  expenses  as  is 
contained  in  the  original  complaint. 
In  Callahan  v.  Gilman,  11  App.  Div. 
522,  42  N.  Y.  Supp.  497,  it  was  held 
that  the  service  in  good  faith  of  an 
amended  complaint,  after  notice  of  mo- 
tion for  a  bill  of  particulars,  deprived 
the  motion  of  its  basis.  This  authority 
is  not  applicable  to  the  present  motion, 
because  the  amended  complaint  was  ob- 
viously not  served  in  good  faith,  and 
it  is  doubted  whether  the  action  has 
any  bona  fides  to  support  it."  Hanser 
v.  Luther,  36  Mise.  730,  74  N.  Y.  Supp. 
357. 

12.  D«mand  may  be  dispensed  with 
by  stipulation  to  furnish  same  within 
a  designated  time.  Tuttle  v.  Wilson, 
42  Minn.  233,  44  N.  W.  10. 

13.  Ga. — Tuxley  «.  Atlanta,  K.  &  N. 
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B.  Time  op  Application.  —  1.  Effect  of  Delay.  —  Unreasonable 
delay  in  applying  for  a  bill  of  particlars  will  preclude  the  party  from 
obtaining  the  same.14 

2.  Before  Appearance.  —  A  few  authorities  have  recognized  the 
right  to  demand  a  bill  of  particulars  before  appearance.15 

3.  Before  Pleading  to  the  Merits.  —  The  usual  and  better  practice 
is  to  demand  a  bill  before  pleading  to  the  merits.16  As  to  whether  or 
not  it  is  too  late  to  apply  for  a  bill  of  particulars  after  pleading  to  the 
merits  of  the  case,  the  authorities  are  in  conflict.17 

4.  At  Trial.  —  Application  for  a  bill  of  particulars  after  the  trial 
has  commenced  will  not  be  granted,18  unless  it  is  made  to  appear  that 


R.  Co.,  127  Ga.  594,  56  S.  E.  748,  8 
L.  R.  A.  (N.  S.)  695  (special  demurrer); 
Ward  v.  Stewart,  103  Ga.  260,  29  S.  E. 
872.  Ind. — Bay  v.  Saulspaugh,  74  Ind. 
397;  Biddle  v.  Reed,  33  Ind.  529;  Jones 
v.  Dronberger,  15  Ind.  443;  Kiser  V. 
State,  13  Ind.  80;  Price  v.  Grand  Rapids 

6  I.  R.  Co.,  13  Ind.  58.  la.— Winters 
v.  Page  County,  70  Iowa  300,  30  N.  W. 
576;   Buehler    v.    Reed,    11    Iowa    182. 

Contra. — Cal. — Wise  v.  Hogan,  77  Cal. 
184,  19  Pac.  278.  Fla  —  Barbee  v. 
Jacksonville  &  A.  Plank  Road  Co.,  6 
Fla.  262.  Ind — Wagoner  v.  Wilson,  108 
Ind.  210,  '8  N.  E.  925  (an  action  for  the 
recovery  of  money  where  the  complaint 
alleged  that  money  was  advanced  by 
plaintiff  and  received  by  defendant  at 
a  given  time) ;  McCoy  v.  Oldham,  1  Ind. 
App.  372,  27  N.  E.  647,  50  St.  Rep.  208. 

In  Turley  v.  Atlanta,  K.  &  N.  R.  Co., 
127  Ga.  594,  56  S.  E.  748,  8  L.  R.  A. 
(N.  S.)  695,  it  was  held,  in  the  language 
of  Beck,  J.,  that  "a  paragraph  of  the 
plaintiff '8  petition  alleging,  in  general 
terms,  that,  'on  account  of  said  injuries, 
petitioner's  medical  bill,  loss  of  time, 
and  nurse's  attention  have  caused,  and 
are  well  worth,  the  Bum  of  $150,  and 
he  will  continue  to  have  medical  at- 
tention for  a  long  time  to  come,'  was 
subject  to  special  demurrer  upon  the 
ground  that  'there  is  no  itemized  bill 
or  bill  of  particulars  of  the  medical 
bill,  loss  of  time,  or  nurse's  attention 
sued  for.'  " 

14.  Klock  v.  Brennan,  20  Civ.  Proc. 
139,  59  Hun  617,  13  N.  Y.  Supp.  171; 
Lambert  V.  Perry,  14  Civ.  Proc.  274, 
48  Hun  621,  1  N.  Y.  Supp.  152;  Perzel 
V.  Shook,  18  Jones  &  S.   (N.  Y.)   206. 

15.  N.  Y. — Roosevelt  v.  Gardinier,  2 
Cow.  463.  S.  C— Davis  v.  Hunt,  2  Bailey 
412.     Eng. — Doe  ex  rel.  Vernon  v.  Roe, 

7  Ad.  &  El.  14,  34  E.  C.  L.  16,  112  Eng. 
Reprint   376,   6  L.   J.   K.   B.   194,   2   N. 


&  P.  237;  Forbes  V.  Smith,  10  Exch. 
717,  3  C.  L.  R.  505,  24  L.  J.  Exch.  167, 
1  Jur.   (N.  S.)   383,  3  Wkly.  Rep.  214. 

16.  American  Hide  &  Leather  Co.  V. 
Chalkley  &  Co.,  101  Va.  458,  44  S.  E. 
705,  citing:  Md. — Randall  v.  Glenn,  2 
Gill  430.  S.  C— Long  v.  Kinard,  Harp. 
47.  Eng. — Lovelock  v.  Cheveley,  1  Holt. 
552,  3  E.  C.  L.  185. 

By  statute,  bill  demandable  before 
plea  pleaded.  Tillou  v.  Hutchinson,  15 
N.  J.  L.  178. 

When  an  application  for  a  bill  of 
particulars  is  made  by  defendant  after 
issue  joined,  it  is  a  suspicious  circum- 
stance; and  the  officer  granting  the 
order  at  such  a  time  should  be  well 
satisfied  that  the  object  of  the  party 
is  not  delayed,  and  he  should  require 
a  good  excuse  for  a  delayed  application. 
Andrews  v.  Cleveland,  3  Wend.  (N.  Y.^ 
437. 

17.  Held  too  late  after  pleading. 
U.  S.— Semmes  v.  Lee,  3  Cranch  C.  C. 
439,  21  Fed.  Cas.  No.  12,652.  Fla.— 
Peacock  v.  Feaster,  51  Fla.  269,  40  So. 
74.  Ill — Dunker  v  Schlotfeldt,  49  111. 
App.  652.  Md.— Philadelphia,  W.  &  B. 
R.  Co.  v  State,  58  Md.  372. 

To  the  same  effect:  McGowan  v 
Lamb,  66  Mich.  615,  33  N.  W.  8S1; 
Stevenson  v  Anderson,  12  Neb.  83,  10 
N.  W.  552. 

Contra,  Sachs  v  Spielman,  57  L.  J. 
Ch.  658,  L.  R.  37  Ch.  Div.  295,  36 
Wkly.   Rep.   498. 

A  fact  to  be  considered.  Hazard  v 
Birdsall,  21  Civ.  Proc.  304,  61  Hun  208 
16  N.  Y.  Supp.  30. 

Party  must  show  good  cause  for  de- 
lay and  that  the  object  is  not  further 
delay.  Andrews  v.  Cleveland,  3  Wend. 
(N.  Y.)   437. 

18.  Cal.— Flynn     v.     Seale,     2     Cal. 

App.  665,  84  Pac.  263.     Ky Standard 

Oil   Co.  v.  Fidelity  &  Casualty  Co.,  21 
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the  party  will  not  be  prejudiced  by  the  delay,19  or  suffer  postponement. 

5.  Premature  Motions.  —  Motion  for  Particulars  of  Defense. 
In  New  York  a  motion  for  a  bill  of  particulars  on  the  ground  that  it 
is  necessary  for  the  defense  is  premature,  if  made  before  answer  is 
filed  or  served,  because  it  cannot  be  said  that  a  defense  will  be  made 
until  an  issue  is  raised  by  the  service  of  an  answer.  The  fact  that  the 
code  permits  defendant  to  answer  by  denying  any  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  allegations  of  the  complaint 
precludes  him  from  being  entitled  to  a  bill  of  particulars  to  enable  him 
to  answer.20 

C.  Verification  op  Motion.  —  Necessity  for  Affidavit.  —  In  New 
York  and  in  England  the  motion  for  a  bill  of  particulars  must  be  sup- 
ported by  an  affidavit.21    But  no  affidavit  is  necessary  where  a  bill  of 


Ky.  L.  Rep.  399,  51  S.  W.  571.  Me  — 
Harrington  V.  Tuttle,  64  Me.  474. 
N.  Y. — Cadwell  v.  Goodenough,  28 
How.  Pr.  479,  2  Robt.  706,  3  Robt. 
633;  McLaughlin  v.  Kelly,  22  Abb.  N. 
C.  286,  6  N.  Y.  Supp.  574. 

Too  late,  where  party  undertakes  to 
introduce  evidence  in  reference  to  the 
facts  in  question.  DeGregori  v.  Saitta, 
50  App.  Div.  476,  64  N.  Y.  Supp.  10, 
7  N.  Y.  Ann.  Cas.  369. 

Too  late,  after  trial  directed  on  a 
certain  day.  Stein  v.  Stein,  131  App. 
Div.  807,  116  N.  Y.  Supp.  93. 

Order  for  bill  may  be  made  at  any 
time  before  trial.  Andrews  v.  Cleve- 
land,  3   Wend.    (N.   Y.)    437. 

19.  Convery  V.  Marrin,  128  App. 
Div.  265,  112  N.  Y.  Supp.  673. 

20.  Cornell  V.  Bostwick,  3  Paige 
(N.  Y.)  160;  Ehrich  v.  Dessar,  130 
App.  Div.  110,  114  N.  Y.  Supp.  271; 
Paul  V.  Nahl,  119  App.  Div.  880,  104 
N.  Y.  Supp.  233;  Mutual  Life  Ins.  Co. 
V.  Granniss,  118  App.  Div.  830,  103  N. 
Y.  Supp.  835;  Standard  Materials  Co. 
v.  Bowne  &  Son  Co.,  118  App.  Div.  91, 
103  N.  Y.  Supp.  12;  American  Credit 
Indemnity  Co.  v.  Bondy,  117  App.  Div. 
328,  45  N.  Y.  Supp.  267;  Schultz  v. 
Bubsam,  104  App.  Div.  20,  93  N.  Y. 
Supp.  334;  Hicks  v.  Eggleston,  95  App. 
Div.  162,  88  N.  Y.  Supp.  528;  Bell's 
Asbestos  Co.  v.  H.  W.  Johns  Mfg.  Co., 
4  App.  Div.  611,  38  N.  Y.  Supp.  902; 
Watertown  Paper  Co.  v.  West,  3  App. 
Div.  451,  38  N.  Y.  Supp.  229;  Bailey 
v.  Mayer,  56  Misc.  331,  107  N.  Y.  Supp. 
624;  Saalfield  V.  Cutting,  25  Misc.  661, 
56  N.  Y.  Supp.  343,  reversed,  49  App. 
Div.  640,  63  N.  Y.  Supp.  337. 

Application  by  defendant  for  bill 
before  action  is  at  issue  to  prepare  de- 
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fense,  denied  where  defendant  haa 
sworn  to  the  merits.  Kavanaugh  v. 
Commonwealth  Trust  Co.,  45  Misc.  201, 

91  N.    Y.   Supp.   967. 

Application  for  bill  premature  when 
action  not  at  issue,  although  made  to 
enable  defendant  to  prepare  his  de- 
fense. McDonald  v.  Winchester  Re- 
peating  Arms   Co.,   102   App.   Div.   375, 

92  N.  Y.  Supp.  618. 

21.  Willis  v.  Bailey,  19  Johns.  (N. 
Y.)  268;  Gridley  v.  Gridley,  7  Civ. 
Proc.  (N.  Y.)  215;  Depew  v.  Leal,  5 
Duer  (N.  Y.)  663;  Sawyer  v.  Bennett, 
63  Hun  631,  18  N.  Y.  Supp.  24;  Badger 
v.  Gilroy,  21  Misc.  466,  47  N.  Y.  Supp. 
669;    Brown   v.   Great   Western   R.   Co., 

26  L.  T.  398,  20  Wkly.  Rep.  585. 

In  De  Carillo  V.  Carillo,  53  Hun  359, 
an  action  for  divorce,  the  necessity  for 
an  affidavit  by  the  defendant  show- 
ing his  inability  to  meet  the  allega- 
tions, was  pointed  out. 

For  discussions  of  proper  form  of 
affidavit,  see  Orvis  v.  Dana,  1  Abb.  N. 
C.  (N.  Y.)  268;  Villiers  v.  Third  Ave. 
R.  Co.,  22  Misc.  17,  48  N.  Y.  Supp.  614. 

The  affidavits  were  held  insufficient 
in  the  following  cases:  Toomey  v. 
Whitney,  81  App.  Div.  441,  80  N.  Y. 
Supp.  826;  Wolff  v.  Kaufman,  65  App. 
Div.  29,  72  N.  Y.  Supp.  500;  Stevens 
v.  Smith,  38  App.  Div.  119,  56  N.  Y. 
Supp.  540;  Phalen  v.  Roberts,  21  App. 
Div.  603,  47  N.  Y.  Supp.  780;  Canon- 
ico  v.  Cunard  S.  S.  Co.,  49  Misc.  92, 
96  N.  Y.  Supp.  499;  Webster  v.  Fitch- 
burg  R.  Co.,  32  Misc.  442,  66  N.  Y. 
Supp.  220;  Sidney  B.  Bowman  Cycle 
Co.  v.  Dyer,  23  Misc.  620,  52  N.  Y. 
Supp.  159;  Wales  Mfg.  Co.  v.  Lazzaro, 
19  Misc.  447,  43  N.  Y.  Supp.  1110; 
Constable  v.  Hardenbergh,  76  Hun  434 

27  N.  Y.   Supp.   1022. 


BILLS  OF  PARTICULARS 


393 


particulars  in  a  suit  upon  an  account  is  applied  for,  and  the  adverse 
party  is  able  but  unwilling  to  furnish  it.22 

Who  May  Make  Affidavit. —  The  affidavit  must  be  made  by  the  party 
interested  in  obtaining  the  bill  and  not  by  his  attorney,23  unless  good 
reason  is  shown  for  the  affidavit  being  made  by  the  attorney  in  place 
of  the  party  litigant.24 

VII.  FORM,  CONTENTS  AND  SUFFICIENCY.  —  A.  Form.— 
1.  In  General.  —  A  bill  of  particulars  should  not  be  construed  rigidly 
in  respect  to  form,28  and  does  not  require  the  same  nicety  and  precision 


y 


22.  Badger  v.  Gilroy,  21  Misc.  466, 
47  N.  Y.  Supp.  669,  per  McAdam,  J. 

23.  Mori  v.  Pearsall,  14  Misc.  251, 
35  N.  Y.  Supp.  829;  Groff  v.  Hogan,  13 
Misc.  322,  34  N.  Y.  Supp.  462;  Van 
Olinda  v.  Hall,  82  Hun  357,  31  N.  Y. 
Supp.  495;  Dueber  Watch  Case  Mfg. 
Co.  v.  Keystone  Watch  Case  Co.,  23 
Civ.  Proc.  44,  66  Hun  634,  21  N.  Y. 
Supp.  342;  Hoenighaus  V.  Chaleyer,  52 
Hun  611,  4  N.  Y.  Supp.  814;  Casassa 
V.  A.  Cuneo  Co.,  115  N.  Y.  Supp.  124. 
See  Sanders  v.  Soutler,  7  N.  Y.  Supp. 
549. 

In  De  Carillo  v.  Oarillo,  53  Hun  359, 
an  action  for  divorce  on  the  ground  of 
adultery  with  a  woman  whose  name 
was  unknown  to  plaintiff,  a  motion  for 
a  designation  of  the  person,  dates  and 
places  was  supported  by  the  affidavit 
of  the  attorney  to  the  effect  that  it 
was  "not  possible  for  himself  or  the 
defendant  to  make  good  the  defense, 
unless  the  plaintiff  furnishes  partic- 
ulars as  to  the  specific  dates  on  which 
the  acts  alleged  are  said  to  have  been 
committed,  and  also  the  places  in  the 
city  of  Havana  at  which  they  are  al- 
leged to  have  taken  place,  and  that  a 
bill  of  particulars  is  required  by  the 
defendant  for  this  purpose.  This  affi- 
davit of  the  attorney  is  wholly  insuf- 
ficient to  entitle  the  defendant  to  a 
bill  of  particulars,  for  it  fails  to  estab- 
lish the  fact  that  the  defendant  him- 
self is  in  any  manner  ignorant  of  the 
individual  or  of  the  time  or  places 
where  the  adultery  is  alleged  to  have 
taken   place." 

Affidavit  on  motion  for  additional 
bill  need  not  be  made  by  a  party  to 
the  suit.  Ross  v.  Hamlen,  59  Hun  622, 
13  N.  Y.  Supp.  102. 

24.  St.  Regis  Paper  Co.  v.  Santa 
Clara  Lumb.  Co.,  112  App.  Div.  775, 
98  N.  Y.  Supp.  572;  Wolff  v.  Kaufman, 
65  App.  Div.  29,  72  N.  Y.  Supp.  500; 
Mayer  v.  Mayer.  29  App.  Div.  393,  51 
N.    Y.    Supp."  1079;    Webster    V.    Fitch- 


burg  R.  Co.,  32  Misc.  442,  66  N.  Y. 
Supp.  220;  Dorgan  v.  Scheer,  31  Misc. 
801,  62  N.  Y.  Supp.  1030,  order 
affirmed,  31  Misc.  829,  64  N.  Y.  Supp. 
383;  Jacobs  v.  Friedman,  28  Misc.  441, 
59  N.  Y.  Supp.  382;  Gallerstein  v.  Man- 
hattan R.  Co.,  27  Misc.  506,  58  N.  Y. 
Supp.  374,  reversing  order,  26  Misc. 
852,  57  N.  Y.  Supp.  394;  Talbert  v. 
Storum,  66  Hun  635,  21  N.  Y.  Supp. 
719;  Blake  v.  Harrigan,  19  Civ.  Proc. 
207,  11  N.  Y.  Supp.   209. 

As  where  the  applicant  is  a  corpor- 
ation, Field  v.  New  York  Cent.  &  H. 
R.  R.  Co.,  35  Misc.  Ill,  71  N.  Y.  Supp. 
220. 

Statute  'providing  for  verification  of 
pleading  by  attorney  when  party  ab- 
sent does  not  apply  to  this  case. 
Cohn  v.  Baldwin,  74  Hun  346,  26  N.  Y. 
Supp.  457. 

25.  Harrison  v.  Wood,  8  Bing.  371, 
21  E.  C.  L.  323,  1  M.  &  Scott  536,  1 
L.  J.  C.  P.  116;  Day  v.  Bower,  1 
Campb.   68,  69n. 

So  a  manifest  error  which  does  not 
mislead  will  not  be  allowed  to  work 
injury  to  the  party  furnishing  it. 
Millwood  V.  Walter,  2  Taunt  224,  an 
erroneous   date. 

Style  of  Action.— An  account  filed 
with  a  declaration  was  held  good  in 
Anderson  v.  Lewis,  64  W.  Va.  297,  61 
S.  E.  160,  though  the  style  of  the 
action  was  not  indorsed  thereon  when 
the  names  of  the  parties  were  shown 
and  the  subject-matter  was  the  same 
as  a  count   of  the  declaration. 

Must  Help  the  Complaint. — "The 
plaintiff  has  filed  three  papers,  to-wit, 
a  complaint  proper,  a  writing  annexed 
to  the  complaint  as  an  exhibit,  and  a 
so-called  bill  of  particulars.  This  last 
paper  is  nowhere  referred  to  in  the 
complaint,  and  does  not  refer  to  the 
complaint.  It  cannot  be  said  to  be 
particular  description  of  that  of  which 
the  complaint  contains  a  sufficient  gen- 
eral description  as  provided  in  section 
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of  statements  as  is  required  in  a  declaration.26  And  a  defective  bill 
may  be  made  sufficient  by  other  papers  in  the  case  to  which  the  bill 
refers.27  In  some  cases  documents  not  purporting  to  be  bills  of  par- 
ticulars have  been  allowed  to  stand  as  such.28  A  single  bill  of  particu- 
lars may  apply  to  two  counts  in  a  declaration.29 

2.  Verification  of  Bill.  —  The  necessity  for  a  sworn  bill  of  par- 
ticulars is  governed  by  statute  in  the  various  jurisdictions,  and  no 
general  rule  can  be  stated.30  It  is  too  late  to  object  at  the  trial  that  a 
bill  of  particulars  is  not  properly  verified  by  the  oath  of  the  party.31 

B.  Contents  and  Sufficiency.  —  1.  In  General.  —  The  bill  should 
be  as  complete  as  practicable,32  and  should  be  sufficiently  specific  to 
inform  the  defendant,  substantially,  on  what  the  plaintiff's  action  ia 
founded.33    But  unnecessary  detail  should  not  be  required,34  nor  should 


145  of  the  rules  of  court,  p.  44.  In 
form  it  is  nothing  more  than  an  or- 
dinary bill  of  goods  sold  bearing  at 
its  head  the  words  'Bill  of  Particu- 
lars.' As  the  complaint  was  one  upon 
a  special  count,  this  paper  is  there- 
fore one  unknown  to  our  system  of 
pleading  and  performs  no  office." 
Puritan  Mfg.  Co.  v.  Bouteiller,  79 
Conn.   255,   64   Atl.   227. 

26.  Murdock  v.  Martin,  132  Pa. 
867,  18  Atl.   1114. 

Since  it  is  not  subject  to  demurrer. 
Columbia  Accident  Assn,  V.  Rockey, 
93  Va.  678,  25  S.  E.  1009. 

A  bill  of  particulars  should  inform- 
ally give  as  much  information  as  a 
special  declaration.  Babcock  v.  Thomp- 
son, 3  Pick.  (Mass.)  446,  15  Am.  Dec. 
235;  Gilpin  V.  Howell,  5  Pa.  41,  45  Am. 
Dec.  720. 

It  need  not  be  as  special  as  a  count 
on  a  special  contract.  Smith  v.  Hicks, 
5    Wend.    (N.    Y.)    48. 

"If  the  defendant,  by  the  bill  of 
particulars  annexed  to  the  declaration, 
or  furnished  on  demand  or  in  compli- 
ance with  a  rule  of  the  court,  fairly 
and  substantially  sets  forth  the  char- 
acter of  the  services  or  claim  for  which 
the  action  is  brought,  and  the  items 
and  amounts  for  which  recovery  is 
sought,  with  the  dates,  it  must  be 
deemed  sufficient.  It  need  not  state 
the  terms  of  the  contract  for  such 
services,  or  upon  which  the  claim  is 
founded,  nor  the  evidence  to  be  pro- 
duced at  the  trial  to  sustain  the 
action."  Voorhees  v.  Barr,  59  N.  J. 
L.  123,  35  Atl.  651. 

27.  American  Hide  &  L.  Co.  v. 
Chalklev,  101  Va.  458,  44  S.   E.   705. 

28.  Bank  of  Chicago  v.  Hull,  74 
111.    106    (a   bank    book);    Thompson   v. 
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Knickerbocker  Ice   Co.,  2   N.   Y.   Supp. 
18    (an   affidavit). 

29.  Columbia  County  V.  Branch,  31 
Fla.  62,  12  So.  650;  Currier  v.  Boston 
&  M.  R.,  31  N.  H.  209. 

30.  Bill  need  not  be  verified  by  af- 
fidavit where  furnished  upon  demand. 
Jones   v.   Barnett,   35   Md.    258. 

Amended  statement,  though  merely 
a  bill  of  particulars,  must  be  sworn 
to.  Pennsylvania  R.  Co.  V.  Walsh,  1 
Pa.  Dist.   121,  29  W.  N.   C.  410. 

In  New  York  it  is  held  that  where 
the  pleadings  must  be  verified,  the  bill 
must  also  be  verified.  McCarron  V. 
Sire,  14  Civ.  Proe.  252,  3  N.  Y.  Supp. 
659;  Withers  v.  Toulmin,  13  Civ. 
Proc.  1.  And  in  like  manner  if  the 
pleadings  are  not  verified  the  bill  of 
particulars  need  not  be  verified. 
Brauer  v.  Oceanic  Steam  Nav.  Co.,  49 
N.   Y.   Supp.   937. 

31.  Dennison    V.    Smith,    1    Cal.    437. 

32.  Md.— Lyell  v.  Walbach,  111  Md. 
610,  75  Atl.  339,  wherein  the  plain- 
tiff responded  to  the  demand  by  stat- 
ing that  the  particulars  of  his  claim 
were  set  forth  in  the  third  count  of 
the  declaration,  to  which  reference 
was  made  as  if  the  claim  were  fully 
incorporated  in  the  answer.  N.  Y.— 
Kellogg  v.  Paine,  8  How.  Pr.  329; 
Handy  v.  Powers,  70  App.  Div.  618, 
75  N.  Y.  Supp.  385.  Pa.— Weedon  v. 
Weedon,  34   Pa.   Super.   358. 

33.  Chesapeake  &  O.  Canal  Co.  v. 
Knapp,  9  Pet.  (U.  S.)  541,  9  L.  ed. 
222. 

If  an  amended  bill  of  particulars 
sufficiently  informs  the  defendant  as 
to  the  nature  of  the  claim  it  will  be 
sustained,  notwithstanding  some  am- 
biguity. Malony  v.  Madden,  153  111. 
App.  271. 

34.  Excelsior    Terra     Cotta     Co.     v. 
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mere  matters  of  inducement  be  inserted.35  Details  of  form  are,  as  a 
rule,  looked  upon  as  negligible  quantities.30  The  bill  should  be  held 
sufficient  unless  it  produces  surprise  or  prejudice.37  Mere  matters 
of  evidence  though  material  should  not  be  contained  in  the  bill  of 
particulars.88 

2.  Particularity  Required  in  Specific  Actions.  —  In  actions  for 
breach  of  contract  it  should  be  stated  in  the  bill  whether  the  contract  is 
oral  or  written  ;39  the  time  and  place  of  making  the  same  ;40  what  services 
were  rendered;41  with  whom  or  through  whom   (principal  or  agent) 

Harde,  68  App.  Div.  633,  74  N.  Y.  Hatch,  22  App.  Div.  21,  47  N.  Y.  Supp. 
Supp.  163;  Lee  V.  Brown,  126  N.  Y.  781;  Smithson  v.  Robinson,  120  N.  Y. 
Supp.    1103.  8UPP-   74L 

Under  §40  of  the  Municipal  Ctourt«-  Rhodes  r.  Bice,  113  App  Div. 
act  of  Illinois  a  bill  of  particulars  304,  98  N.  Y.  Supp.  913;  Ziegler  v. 
need  not  state  the  facts  constituting  Garwin  84  App.  Div.  281,  82  N.  Y. 
the  plaintiff's  cause  of  action,  but  only   "- 


the  nature  of  his  demand.     Schulze  v 
Gottschalk,  152  111.  App.  20. 

35.  Hamilton    v.    Ingham,   84    Mich. 
393,  47  N.  W.  681. 

36.  Ga. Bowe   v.   Gress   Lumb.    Co., 

86  Ga.  17,  12  S.  E.  177.  Ind.— Lee  v. 
Basey,  85  Ind.  543;  Wellington  v. 
Howard,  5  Ind.  App.  539,  31  N.  E.  852. 
W.  Va. — Anderson  v.  Lewis,  64  W.  Va. 
297,  61  S.  E.  160. 

Fatal    where    bill    did    not    refer    to 


In  an  action  for  services  rendered, 
an  architect's  bill  was  held  sufficient 
although  not  itemized  (Albright  v. 
Snyder,  11  Pa.  Co.  Ct.  255),  although 
engineers  have  been  required  to  item- 
ize their  bills.  (Prichard  v.  Nelson,  6 
M.  &  W.  773,  5  Railw.  Cas.  20,  4  D.  & 
L.  693,  16  L.  J.  Exch.  207,  11  Jur. 
375). 

Attorneys  have  been  required  to 
itemize  their  bills  of  particulars  in 
actions  for  services  rendered  (Squires 
v.   Kissam,   121   App.   Div.   607,   106   N. 


complaint,  nor  complaint  to   bill.    Pur 

itan    Mfg.    Co.   v.    Bouteiller,    79    Conn.  I Y.    Supp.    373;    Cantine    v.    Russell,    57 

255,    64   Atl.    227.  App.    Div.    315,    68    N.    Y.    Supp.    94 


37.  Stothoff  V.  Dunham's  Exrs.,  19 
N.  J.  L.  181. 

38.  TJ.  S. — Garfield  v.  Paris,  96  U. 
S.  557,  24  L.  ed.  821.  N.  Y— Lee  v. 
Brown,  126  N.  Y.  Supp.  1103;  Nickel 
v.  Ayer,  126  N.  Y.  Supp.  321.  Va.— 
George  Campbell  Co.  v.  Angus,  91  Va. 
441,  22  S.  E.  167.  W.  Va. — Clarke  v. 
Ohio  River  R.  Co.,  39  W.  Va.  742,  20 
S.  E.  696. 

It  was  improper  to  compel  the  plain- 
tiff to  furnish  a  bill  of  particulars  of 
the  persons  present  at  the  time  when 
the  transactions  between  the  parties 
were  had.  It  is  not  the  office  of  a  bill 
of  particulars  to  furnish  a  list  of  the 
witnesses  of  the  adverse  party.  Wil- 
son &  Baillie  Mfg.  Co.  v.  Dumary,  140 
App.    Div.    838,    125    N.    Y.    Supp.    803. 

39.  Cozzens  V.  American  General 
Engineering  Co.,  126  App.  Div.  942, 
111  N.  Y.  Supp.  350;  Dempsey  v.  Ber- 
gen County  Tract  Co.,  74  App.  Div. 
474,  77  N.  Y.  Supp.  456;  Reiehardt  v. 
Plaut,  98  N.  Y.  Supp.  195. 

40.  Fox   V.   Davidson,   44    App.   Div 


Contra,  Shaffer  v.  Cross'  Heirs  & 
Creditors,  13  La.  Ann.  110),  so  far  as 
this  may  be  done  practicably.  (Ky. — 
Morehead's  Trustee  V.  Anderson,  125 
Ky.  77,  100  S.  W.  340.  N.  Y.— Aub  v. 
Hoffmann,  120  App.  Div.  50,  104  N.  Y. 
Supp.  913;  Donohue  v.  Pomeroy,  65 
Hun  620,  19  N.  Y.  Supp.  569.  Tex  — 
Weatherford,  etc.  R.  Co.  v.  Granger 
(Tex.  Civ.  App.),  22  S.  W.  70.  Wash. 
Thorp  v.  Ramsey,  5  Wash.  530,  99  Pac. 
5'84.  Moore  V.  Scharnikow,  48  Wash. 
564,  94  Pac.  117).  The  same  degree  of 
detail  is  not  required  as  in  an  action 
to  recover  for  merchandise  sold  and 
delivered.  Davis  v.  Johnson,  96  Minn. 
130,  104  N.  W.  766. 

The  following  bill  was  furnished  in 
an  action  by  an  attorney  for  services: 
"Between  the  15th  and  18th  days  of 
•aid  month  (October,  1895)  he  exam- 
ined the  accounts  of  seven  creditors  of 
said  deceased  and  thereafter  the  pe- 
titions of  two  of  said  creditors,  one 
for  a  sale  of  real  estate,  and  the  other 
for    an    order    to    show    cause;    also    a 


283,    60    N.    Y.    Supp.    678;    Moses    v.   return   of   sale   thereon." 
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the  contract  was  made;42  the  particulars  of  improper  and  valueless 
performance  ;43  the  names  of  the  persons  present  when  the  contract  was 
made;44  " course  of  conduct;"  acts  and  omissions  injurious  to  dis- 
cipline ;45  and  credits  or  payments.46 


"On  November  26,  1895,  he  pre- 
pared and  filed  the  answers  of  defend- 
ant to  said  petitions  of  said  creditors; 
thereafter,  and  during  said  month,  he 
received  a  demurrer  to  said  answers, 
and  examined  claims  of  P.  F.  Butler 
and   Eoos  Bros,   against   said   estate." 

"During  said  period  of  time,  be- 
tween said  21st  day  of  September, 
1895,  and  said  27th  day  of  October, 
1898,  plaintiff  was  obliged  to  and  did 
appear  repeatedly  in  court,  upon  the 
hearings  and  trial  of  said  proceedings 
hereinabove  specified,  and  in  relation 
to  matters  connected  with  the  admin- 
istration of  said  estate."  The  court 
said:  "This  was  sufficient  to  notify 
the  defendant  of  the  nature  of  the 
charge  in  the  estate  of  Thomas  Bell, 
deceased,  and  the  amount  of  the 
charge  as  attorney  for  the  guardian 
of  the  minors.  This  authorized  evi- 
dence as  to  the  nature  and  character 
of  the  services  performed  under  each 
heading  in  connection  with  the  estate 
of  the  guardianship  respectively." 
Ames  v.  Bell,  5  €al.  App.  1,  89  Pac. 
619. 

Expert  Testimony  Notwithstanding 
Bill  Furnished.  — "The  object  of  the 
bill  of  particulars  was  to  inform  the 
defendant,  and  also  that  the  court 
and  the  professional  witnesses  might 
be  better  able  to  judge  of  the  value, 
and  better  advised  as  to  the  nature 
and  extent,  of  the  services.  That  the 
bill  of  particulars  was  itemized,  the 
number  of  days  specified,  and  the 
value  per  day  placed  thereon  open  to 
inference,  was  no  reason  why  an  at- 
torney at  law,  advised  as  to  the  num- 
ber of  days  and  the  nature  of  the 
suit,  could  not  give  an  opinion  as  to 
the  total  value  of  such  services, 
especially  when  the  total  value  was 
stated  as  a  separate  and  independent 
item,  as  in  this  instance.  The  con- 
tract was  for  the  conduct  of  this  one 
lawsuit  to  an  end.  This  contract  had 
been  fully  executed,  and  involved  a 
number  of  acts,  all  performed  in  se- 
curing a  successful  result.  The  plain- 
tiffs were  not  required  to  establish 
their  cause  of  action  by  an  estimate 
of  the  value  of  each  of  these  several 
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acts  performed  to  accomplish  one  ob- 
ject. The  testimony  did  not  tend  to 
contradict,  or  to  depart  from,  the  bill 
of  particulars;  for  it  was  simply  one 
way  of  proving  the  value  of  the  serv- 
ices as  alleged  in  the  complaint  as  well 
as  in  the  bill  itself,  i.  e.,  the  total 
value  of  the  entire  services  rendered 
in  the  preparation  and  trial  of  a  single 
lawsuit."  Calhoun  v.  Akeley,  82  Minn. 
354,  85  N.  W.  170. 

42.  Treadwell  v.  Greene,  87  App. 
Div.  289,  84  N.  Y.  Supp.  354;  Alle- 
ghany Iron  Co.  v.  Chesapeake  &  O.  E. 
Co.,  69  App.  Div.  87,  74  N.  Y.  Supp. 
514.  Contra,  Keyes  v.  George  C.  Flint 
Co.,  69  App.  Div.  141,  74  N.  Y.  Supp. 
483. 

43.  Cunningham  v.  Massena  Springs 
&  F.  C.  E.  Co.,  16  Civ.  Proc.  244,  50 
Hun  605,  3  N.  Y.  Supp.  98. 

44.  Taylor  v.  Metropolitan  Fire- 
proof Storage  Warehouse  Co.,  125  N. 
Y.  Supp.  137. 

45.  Burhaus  v.  Hudson  Eiver  Wood 
Pulp  Mfg.  Co.,  116  App.  Div.  132,  101 
N.  Y.  Supp.  271,  where  the  court  said: 
"To  state  that  plaintiff's  course  of 
conduct  was  antagonistc  to  the  super- 
intendent, or  that  it  was  injurious  and 
destructive  to  discipline  among  the 
employes,  states  nothing  but  a  conclu- 
sion of  the  defendants  based  upon  cer- 
tain facts  claimed  to  be  known  to 
them,  but  of  which  the  plaintiff  is  not 
informed.  Evidently  the  plaintiff  is 
not  prepared  to  meet  upon  trial  such  a 
claim.  He  is  not  thereby  informed 
with  reasonable  certainty  of  the  real 
issue  tendered  him,  nor  can  he  intelli- 
gently prepare  to  meet  it  until  the 
acts  or  omissions  which  constitute  the 
conduct  referred  to  are  stated  to  him. 
We  think  a  bill  of  particulars  should 
be  rendered  him,  in  which  is  specified 
the  nature  and  items  of  the  course  of 
conduct  in  the  answer  referred  to,  the 
acts  and  omissions  of  the  plaintiff 
whereby  he  failed  and  neglected  to  co- 
operate with  the  superintendent,  or  by 
which  he  antagonized  him,  and  the 
acts  or  omissions  which  were  injurious 
or   destructive   of   discipline." 

46.  Authorities  holding    credit    need 
1  not   be   shown:    Mich. — Cairbre  v.  Mc- 
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In  actions  for  goods  sold,  the  time  of  sale  and  the  kind  of  goods  sold 
should  be  set  forth  in  the  bill.47 

In  actions  for  criminal  conversation,  the  time  and  place  of  alleged  acts 
should  be  stated.48 


Kuillen,  162  Mich.  679,  127  N.  W.  750. 
N.  Y  —  John  S.  Way  Mfg.  Co.  v.  Com., 
66  How.  Pr.  152;  Eyckman  v.  Haight, 
15  Johns.  222;  Giles  v.  Betz,  15  Abb. 
Pr.  285;  Williams  v.  Shaw,  4  Abb.  Pr. 
209.  Eng.— Turner  V.  Collins,  2  L.  M. 
&  P.  99,  20  L.  J.  Q.  B.  259,  15  Jur.  177; 
Fussell  v.  Gordon,  13  C.  B.  847,  76  E. 
•C.  L.  847;  Myatt  v.  Green,  13  M.  &  W. 
377,  14  L.  J.  Exch.  34.  Contra,— N.  Y. 
Candee  v.  Daying,  66  How.  Pr.  452; 
Badger  v.  Gilroy,  21  Misc.  466,  47  N. 
Y.  Supp.  669.  Pa.— Dow  v.  Williams, 
17  Pa.  Co.  Ct.  388,  4  Pa.  Dist.  659. 
Eng.— Mitchell  V.  Wright,  1  Esp.  280; 
Adlington  v.  Appleton,  2  Camp.  410; 
Godden  v.  Corsten,  49  L.  J.  C.  P.  112, 
L.  E.  5  C.  P.  D.  17,  41  L.  T.  527,  28 
W.  E.  305. 

Sufficient  to  show  credit  generally, 
so  as  to  show  balance  claimed.  Smith 
v.  Eldridge,  5  N.  &  M.  408,  H.  &  W. 
527,  4  A.  &  E.  64,  31  E.  C.  L.  26,  111 
Eng.  Eeprint  711. 

Where  payment  pleaded  by  defend- 
ant, see  "Payment,"  infra,  in  refer- 
ence to  particulars  of  same. 

Payments. — Particulars  as  to  time, 
place  and  manner  required  in  excep- 
tional eases.  Coolidge  v.  Stoddard,  120 
App.  Div.  641,  105  N.  Y.  Supp.  544; 
Klock  v.  Brennan,  13  N.  Y.  Supp.  171; 
Baremore  v.  Taylor,  20  Jones  &  S.  (N. 
Y.)  448. 

No  bill  required  in  Hopkins  v.  Eath- 
bun,  45  App.  Div.  123,  60  N.  Y.  Supp. 
10S0;  Eosenstock  v.  Dessar,  40  App. 
Div.  620,  58  N.  Y.  Supp.  145;  Swan 
v.  Swan,  44  Misc.  163,  89  N.  Y.  Supp. 
794. 

A  defendant  is  not  required  to  fur- 
nish a  bill  of  particulars  of  payments 
made  under  the  defense  of  payment. 
Barone  v.  O'Learv,  44  App.  Div.  418, 
60  N.  Y.  Supp.  1131;  Swan  v.  Swan,  44 
Misc.  163,  89  N.  Y.  Supp.  794.  A  de- 
fendant is  not  required  to  furnish  a 
bill  of  particulars  of  payments  made 
under  the  defense  of  payment.  Barone 
v.  O'Leary,  44  App.  Div.  418,  60  N.  Y. 
Supp.  1131;  Swan  v.  Swan,  44  Misc. 
163,  89  N.  Y.  Supp.  794. 

47.  St.  John  v.  Beers,  24  How.  Pr. 
(N.  Y.)  377. 

In    Freehling   v.    Ketchum,  39    Mich. 


299,  it  was  said,  per  Campbell,  C.  J.: 
"The  record  shows  a  bill  of  particulars 
(whether  demanded  or  voluntarily  fur- 
nished does  not  appear),  which  con- 
tained six  separate  charges  for  the 
aggregate  value  of  goods  furnished  to 
sell  on  commission,  on  various  days 
mentioned,  and  three  similar  charges 
for  goods  sold  on  various  days,  giving 
the  aggregate  charge  in  each  instance, 
but  not  giving  the  separate  articles  of 
goods  thus  furnished.  No  objection 
seems  to  have  been  taken  before  trial, 
and  no  demand  was  made  for  a  fuller 
itemized  bill.  .  .  .  The  objection 
that  the  bills  were  not  itemized  is 
without  force.  The  bill  of  particulars 
informed  defendants  of  the  dates  and 
amounts  of  the  several  sales  and  de- 
liveries of  merchandise.  This  is  all 
that  can  usually  be  necessary  to  inform 
a  defendant  what  he  is  expected  to 
meet,  and  if  he  is  dissatisfied  and 
really  needs  a  fuller  statement,  he 
should  demand  it.  There  was  nothing 
in  the  present  bill  which  was  obscure 
or  evasive,  and  the  bill  was  as  full  as 
is  customary  among  merchants  in  ren- 
dering accounts  where  they  have  pre- 
viously sent  invoices  which  the  debtor 
is  presumed  to  have  received.  If  he 
has  not  received  such  invoices,  or  de- 
sires a  fuller  bill,  fair  practice  requires 
that  he  shall  not  lie  by  until  trial  and 
then  spring  such  a  technical  objection 
for  the  first  time.  The  purpose  of  the 
rules  in  allowing  bills  of  particulars 
to  be  demanded  is  to  enable  defendants 
to  avoid  surprise,  and  not  to  enable 
them  to  make  vexatious  requirements. 
The  testimony  was  admissible  if  the 
bill  came  within  the  counts  at  all." 

48.  Shaffer  v.  Holm,  28  Hun  (N.  Y.) 
264. 

It  is  said  to  be  a  matter  of  discre- 
tion to  require  such  particulars  (Gary 
v.  Eaton  Circuit  Judge,  132  Mich.  105, 
92  N.  W.  774),  yet  it  is  almost  a  mat- 
ter of  course  to  grant  the  demand 
where  the  complaint  omits  them 
(Shaffer  V.  Holm,  supra,  citing  Tilton 
t?.  Beecher,  59  N.  Y.  176.  190;  Stiebel- 
ing  v.  Lockhaus,  21  Hun  (N.  Y.)  457; 
Winchell  v.  Martin,  14  N.  Y.  Wkly. 
Dig.  458). 
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Divorce  — An  action  for  divorce  on  the  ground  of  adultery  partakes 
in  some  states,  of  the  nature  of  a  criminal  proceeding,  and  the  accused 
has  the  right  to  demand  the  nature  and  cause  of  the  accusation.48 

In  actions  for  slander,  the  names  of  the  parties  to  whom  the  slander  was 
uttered  should  be  given.60 

Fraud.  —  The  nature  and  character  of  alleged  fraud  should  be  stated, 
where  the  action  grows  out  of  fraud.61 

In  actions  for  negligent  injuries,  it  should  be  stated  in  the  bill  in  what 
respect  the  defendant  has  been  negligent.82 


49.  Weedon  ©.  Weedon,  34  Pa. 
Super.  358,  where  it  was  said  that  the 
jury  should  have  been  confined  by 
proper  instructions  to  the  charges  of 
the  bill  of  particulars. 

50.  Eoselle  v.  Buchanan,  55  L.  .T. 
Q.  B.  376,  L.  B.  16  Q.  B.  D.  656,  34  W. 
R  488;  Bradbury  v.  Cooper,  53  L.  J. 
Q.  B.  558,  L.  R.  12  Q.  B.  D.  94,  32  W. 
R.  32;  Williams  V.  Ramsdale,  36  W. 
R.  125  (where  it  was  held  that  the 
bill  should  contain  the  best  particulars 
that  can  be  given  of  the  places  where 
and  the  persons  present  when  the  slan- 
ders were  uttered).  These  particulars 
go  to  the  facts  and  not  to  the  evidence. 
Bradbury  v.  Cooper,  supra. 

Libelous  Publication. — "The  rules 
prescribing  what  such  a  pleading  as 
this  complaint  should  be,  require  that 
this  information  shall  be  given  to  the 
defendants.  That  was  considered  in 
Hartley  v.  Herring  (8  Durn.  &  East, 
130),  where  it  was  held  that  the  dec- 
laration should  state  the  names  of  the 
customers  whose  patronage  had  been 
withdrawn  from  the  plaintiff  by  reason 
of  a  slanderous  publication.  This 
complaint  haa  not  complied  with  that 
rule,  except  as  to  the  two  persons, 
Fisher  and  Parke,  whose  names  seem 
to  have  been  given,  as  far  as  they 
were  known,  and  to  remedy  the  de- 
ficiency in  this  respect  the  orders  re- 
quiring the  names  of  the  persons  re- 
ferred to,  to  be  given,  were  regularly 
made.  If  the  plaintiff  expects  to  be 
able  to  make  proof  of  the  fact,  that 
persons  have  withheld  charitable  dona- 
tions from  it  because  of  this  publica- 
tion, the  defendants  are  entitled  to 
know  who  those  persons  are  in  order 
to  be  prepared  to  meet  that  part  of 
the  case  as  far  as  they  may  be  able 
to  do  so  by  proof  upon  the  trial." 
New  York  Infant  Asylum  V.  Roose- 
velt, 35   Hun    (N.  Y.)    501. 

51.  Claflin  Co.  v.  Patton,  60  App. 
Div.   9,   69   N.   Y.   Supp.    665;    Biggs   V. 

vol  rv 


Buckley,  2  App.  Div.  618,  37  N.  Y. 
Supp.  1095;  Gilhooly  v.  American 
Surety  Co.,  87  Hun  395,  34  N.  Y.  Supp. 
347.  See  also  Drake  v.  Thayer,  5 
Robt.   (N.  Y.)  694. 

52.  Hollender  v.  Hudson,  140  App. 
Div.  899,  125  N.  Y.  Supp.  138;  Waller 
v.  Degnon  Contracting  Co.,  120  App. 
Div.  389,  105  N.  Y.  Supp.  203;  Dwyer 
v.  Slattery,  118  App.  Div.  345,  103  N. 
Y.  Supp.  433;  Neuwelt  V.  Consolidated 
Gas  Co.,  94  App.  Div.  312,  87  N.  Y. 
Supp.  1003;  King  v.  Brookfield,  72  App. 
Div.  483,  76  N.  Y.  Supp.  604;  Daly  V. 
Bloomingdale,  71  App.  Div.  563,  76  N. 
Y.  Supp.  131;  Kaplan  v.  Sher,  109  N. 
Y.   Supp.   20. 

Bill  not  required  showing  how  the 
negligent  acts  caused  the  accident. 
Richmond  V.  Second  Ave.  R.  Co.,  65 
Hun   619,  19  N.  Y.  Supp.  597. 

Name  of  servant  or  servants  guilty 
of  negligence.  (Field  v.  New  York 
Cent.  &  H.  R.  Co.,  35  Misc.  Ill,  71  N. 
Y.  Supp.  220),  and  which  vehicle  of 
defendant  caused  the  injury  should  be 
stated  (McCarthy  v.  Lehigh  Val.  R. 
Co.,  6  Misc.  422,  27  N.  Y.  Supp.  295; 
Lachenbuch  v.  Cushman,  87  N.  Y.  Supp. 
476),  although  not  the  exact  number  of 
the  same  (Kan. — Missouri,  K.  &  T.  R. 
Co.  V.  Traxon,  77  Kan.  821,  92  Pac. 
5^0.  Ky. — Bogard  v.  Illinois  Cent.  R. 
Co.,  116  Ky.  429,  25  Ky.  L.  Rep.  624, 
76  S.  W.  170.  N.  Y—  Steinau  v.  Met- 
ropolitan St.  R.  Co.,  63  App.  Div.  126, 
71   N.  Y.   Supp.   256). 

"We  are  of  the  opinion  that,  upon 
a  proper  showing  that  defendant  did 
not  have  the  information,  or  the  means 
of  readily  ascertaining  the  time  when 
and  place  where  the  accident  occurred, 
and  whether  it  occurred  during  the 
day  or  night,  or  was  inflicted  by  a 
freight  or  passenger  train,  that  the 
plaintiff  should  be  required  to  furnish 
such  information,  if  in  his  power.  But 
it  is  not  necessary  or  proper  in  an 
action    for    personal    injuries    that    the 
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In  an  action  to  recover  royalties  by  the  owner  of  a  patent,  the  names 
and  residences  of  the  persons  who  have  used  the  patent  should  be 
disclosed.63 

Allegations  of  Improper  Conduct.  —  Where  an  answer  is  filed  alleging 
that  the  suit  instituted  by  the  plaintiff  was  instituted  to  harrass  and 
annoy  the  defendants,  the  plaintiff  is  entitled  to  a  bill  of  particulars 
showing  what  the  acts  and  facts  are  which  are  referred  to.84  So  also, 
where  the  defendant  alleges  in  his  answer  that  the  plaintiff  has  been 
guilty  of  improper  and  licentious  conduct  he  should  in  his  bill  of  par- 
ticulars specify  all  the  details  upon  which  he  relies  for  the  purpose  of 
proving  the  improper  conduct.55 

Where  the  plaintiff  alleges  illegality  in  a  transaction  the  defendant  is  en- 
titled to  a  bill  of  particulars  of  the  alleged  illegal  conduct.56 


petition  should  set  out  specifically  the 
injuries  complained  of,  or  the  details 
of  the  alleged  acts  of  negligence  of 
the  defendant  in  inflicting  the  injury." 
Bogard  V.  Illinois  Cent.  E.  Co.,  25  Ky. 
L.    Rep.   624,   76   S.   W.   170. 

Personal  Injuries. — All  items  of  ex- 
pense, such  as  expense  of  medical  aid 
and  supplies,  wages  lost,  should  be 
stated  (Ziadi  v.  Interurban  St.  R.  Co., 
97  App.  Div.  137,  89  N.  Y.  Supp.  606), 
and  a  specification  of  permanent  in- 
juries (Greene  V.  Johnson,  126  App. 
Div.  33,  110  N.  Y.  Supp.  104;  O'Neill 
v.  Interurban  St.  R.  Co.,  87  App.  Div. 
556,  84  N.  Y.  Supp.  505;  Cavanagh  v. 
Metropolitan  St.  R.  Co.,  70  App.  Div. 
1,  74  N.  Y.  Supp.  1107;  Curtin  v.  Met- 
ropolitan St.  R.  Co.,  65  App.  Div.  610, 
72  N.  Y.  Supp.  580.  Schweit  V.  Metro- 
politan St.  R.  Co.,  24  Misc.  409,  53  N. 
Y.  Supp.  545),  but  not  of  injuries  not 
alleged  to  be  permanent  (English  v. 
Westchester  Electric  R.  Co.,  69  App. 
Div.  576,   75  N.  Y.   Supp.   45). 

In  an  action  to  recover  damages 
from  a  master  based  on  his  failure  to 
provide  safe  and  proper  tools,  appli- 
ances and  machinery,  if  the  complaint 
does  not  advise  them  what  tools,  ap- 
pliances or  machinery  the  allegations 
of  the  complaint  are  directed  to,  a  bill 
of  particulars  may  be  ordered.  Iloar- 
eau  v.  Schwartzkopf,  126  N.  Y.  Supp. 
448;  Higgins  v.  Erie  R.  Co.,  140  App. 
Div.  222,  124  N.  Y.  Supp.  1082. 

53.  Hat  Sweat  Mfg.  Co.  v.  Feinoehl, 
40  Hun   (N.  Y.)   47. 

54.  Rice  V.  Rockefeller,  14  Civ. 
Proc.  303,  1  N.  Y.  Supp.  222,  on  the 
authority  of  Kelsey  v.  Sargent,  100  N. 
Y.  602,  3  N.  E.  795;  Dwight  v.  Ger- 
mania    Life    Ins.    Co.,    84    N.    Y.    493; 


Tilton   v.   Beecher,   59   N.   Y.   176,    190, 
per  Rapallo,  J. 

55.  Burrell  v.  Coles,  25  Misc.  794, 
54  N.  Y.  Supp.  568. 

56.  Kennedy  v.  Mostert,  48  App. 
Div.  49,  62  N.  Y.  Supp.  577,  where  the 
court  said:  "The  allegation,  in  ef- 
fect, is  that,  for  some  reason  not  dis- 
closed, the  National  Lloyd's  was  not 
legally  constituted  to  do  an  insurance 
business.  The  motion  was  made  to 
compel  the  plaintiff  to  give  the  par- 
ticulars in  which  the  persons  failed  to 
comply  with  the  statute.  Under  the 
allegation  made,  the  plaintiff  could 
prove  that  the  association  was  illegal, 
either  because  some  of  the  persons 
were  not  of  legal  age,  or  were  incom- 
petent to  contract,  or  had  been  fraud- 
ulently induced  to  sign  the  articles,  or 
because  the  articles  of  association 
themselves  were  defective,  or  for  the 
reason  that  in  some  other  way  the  in- 
dividuals who  signed  the  articles  did 
not  comply  with  the  statute.  It  will 
thus  be  seen  that,  without  definite  in- 
formation as  to  the  form  of  attack, 
the  defendant  could  be  easily  surprised 
at  the  trial.  The  allegation  here  is 
analogous  to  one  frequently  made  in 
actions  to  set  aside  assignments  for 
the  benefit  of  creditors, — that  the  as- 
signment was  made  with  intent  to  hin- 
der, delay,  and  defraud.  There  being 
nothing  more  alleged,  the  practice  has 
been  in  such  cases  to  grant  the  de- 
fendant, upon  motion,  a  bill  of  partic- 
ulars. Here,  without  the  information 
which  the  defendant  seeks,  he  cannot 
know  the  plaintiff's  objections  to  the 
legality  of  the  association,  or  be  pre- 
pared to  meet  them  on  the  trial;  and 
in   justice   to   him   the   issue   should   be 
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Items  of  prospective  profits  are  not  required.57 

Where  "rebates"  are  alleged  to  have  been  given,  particulars  as  to  time, 
place  and  manner  are  required.68 
Time  in  question  should  be  stated  as  definitely  as  possible.69 
3.  Particularity  Required  in  Criminal  Prosecutions.  —  In  those 
jurisdictions  in  which  a  bill  of  particulars  is  allowable  in  a  criminal 
case,  the  bill  should  generally  state  the  place  of  commission  of  the 
alleged  offense,60  but  if  time  be  not  a  material  ingredient  of  the  ex- 
pense the  defendant  is  not  entitled  to  a  bill  of  particulars  to  fix  the 
date  of  commission,  if  the  indictment  charges  commission  before  the 
finding  of  the  indictment.61  But  if  the  indictment  sufficiently  informs 
the  accused  of  the  nature  of  the  accusation,  a  motion  for  a  bill  of 
particulars  will  be  denied.62  There  is  a  class  of  cases,  however,  in 
which  the  charge  may  be  general  by  reason  of  the  special  nature  of 
the  offense,  but  in  such  cases  the  court  or  the  party  may  require  the 
prosecuting  officer  to  furnish  the  defendant  with  a  bill  of  particulars 
showing  the  particular  facts  relied  on.68 


made  more  definite  by  requiring  the 
particulars  to  be  given.  Nor  will  this 
necessarily  compel  the  plaintiff  to 
furnish  his  evidence,  for  it  will 
be  noticed  that  the  allegation  re- 
ferred to  must  be  regarded  as  a  con- 
clusion of  law  or  a  statement  of  fact 
resting  upon  other  facts  undisclosed; 
and  these  undisclosed  facts  the  de- 
fendant is  entitled  to  know,  in  order 
that    he    may    prepare    for    trial." 

57.  Brauer  v.  Oceanic  Steam  Nav. 
Co.,  26  App.  Div.  623,  49  N.  Y.  Supp. 
937. 

58.  Madden  v.  Underwriting  Pg.  & 
Pub.  Co.,  10  Misc.  27,  30  N.  Y.  Supp. 
1052. 

59.  Kan. — Mugan  v.  Haley,  16  Kan. 
68  (holding  the  omission  not  fatal  in 
an  action  for  work  and  labor).  N.  Y. 
Humphrey  v.  Cottleyou,  4  Cow.  54.  S. 
C. — Long  v.  Kinard,  Harp.  48.  Eng.— 
Ewain  v.  Roberts,  1  M.  &  Rob.  452; 
Tbbett  v.  Leaver,  16  M.  &  W.  771,  4 
D.  &  L.  716,  16  L.  J.  Exch.  208,  11 
Jur.   415. 

60.  Information  Charging  Illegal 
Sale  of  Liquor. — A  bill  of  particulars 
which  fails  to  fix  with  clearness  the 
place  of  commission  of  the  alleged  of- 
fenses will  be  sufficient,  when  con- 
strued by  the  court  in  advance  of  the 
trial,  to  indicate  a  certain  place,  given 
as  the  business  place  of  defendant,  in 
the  bill,  and  with  notice  from  the 
judge  to  the  state  and  defendant  that 
evidence  will  be  limited  to  sales  at 
that  place.  State  v.  Mancuso,  129  La. 
— ,  55  So.  709.     See  also  State  v.  Isaac, 
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129  La.  — ,  55  So.  736;   State  v.   Woe- 
ling,   129    La.   — ,   55   So.   764. 

61.  Drake  v.  Com.,  31  Ky.  L.  Rep. 
1286,  104  S.  W.  1000;  Williams  v.  Com. 
91  Pa.  493;  Com.  v.  Bartilson,  85  Pa. 
482. 

62.  People  v.  O'Farrell,  247  111.  44, 
93  N.  E.  136;  People  V.  Brown,  150 
111.  App.  365;  Com.  v.  Ellis  (Mass.), 
93   N.   E.   823. 

Indictment  for  Inclosing  Public 
Lands. — Where  the  defendant  was  in- 
dicted for  wrongfully,  unlawfully,  wil- 
fully and  knowingly  maintaining  and 
controlling  an  inclosure  of  the  public 
land  of  the  United  States,  and  the  in- 
dictment described  the  land  and  fur- 
ther alleged  that  the  inclosure  con- 
sisted of  posts  and  wire  fences,  etc., 
it  was  held  that  the  court  did  not  err 
in  overruling  a  motion  for  a  bill  of 
particulars  in  the  following  respects: 
"(a)  Whether  the  alleged  posts  and 
wire  fences  completely  surrounded  the 
lands  therein  described;  and,  if  not, 
where  and  what  are  the  particular 
fences  to  which  said  allegation  relates, 
and  who  owns  same?  (b)  What  are 
the  acts  or  relations  of  the  defendant 
contemplated,  and  deemed  offensive  by 
the  allegation  that  he  did  maintain 
and  control  the  alleged  inclosure  of 
public  lands?"  Simpson  v.  United 
States,    184  Fed.   817. 

63.  City  of  New  Orleans  v.  Chap- 
puis,  105  La.  179,  29  So.  721,  citing 
Clark,  Cr.  Proc.  §62  et  seq.;  §151 
et   seq. 

"Where    three    persons    were    jointly 
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C.  Amendment.  —  A  bill  of  particulars  is  subject  to  amendment 
as  is  a  pleading,64  hence  the  bill  of  particulars  may  be  amended  by  the 
plaintiff.96 

The  allowance  of  amendments  rests  in  the  sound  discretion  of  the" 
court.08  But  the  amendment  should  be  allowed  where  no  prejudice 
will  result  from  the  allowance,87  even  though  the  appbcation  for  amend- 
ment is  made  during  the  trial.68 


charged  with  unlawfully  selling  intox- 
icating liquors  in  a  certain  parish 
without  a  license,  and  one  of  them 
moved  for  a  bill  of  particulars  showing 
the  material  facts  relied  on  for  his  con- 
viction, such  as  date  and  place  of  sale, 
kind  and  quantity  of  liquor  sold,  name 
of  seller,  etc.,  held,  that  a  bill  of  par- 
ticulars merely  stating  the  kind  and 
quantity  of  liquors  claimed  to  have 
been  sold  was  manifestly  insufficient." 
State  v.  Selsor,  127  La.  513,  53  So. 
737. 

64.  U.  S.— Laflin  v.  Shackleford,  98 
Fed.  372,  39  C.  C.  A.  102  (citing  Canal 
Co.  v.  Knapp,  9  Pet.  541,  9  L.  ed.  222). 
Ill—  Waidner  v.  Pauly,  141  111.  442, 
30  N.  E.  1025,  affirming  37  111.  App. 
278.  Kan. — Mo.  Pac.  Ry.  Co.  v.  Piper, 
26  Kan.  58. 

65.  Voorhees  v.  Barr,  59  N.  J.  L.  123, 
35  Atl.  651,  citing  Tillou  v.  Hutchin- 
son, 15  N.  J.  L.  178. 

66.  Farmers'  &  Merchants'  Bank 
v.  Bank  of  Glen  Elder,  46  Kan.  376,  26 
Pac.  680;  City  of  Battle  Creek  v.  Haak, 
139  Mich.  514,  102  N.  W.  1005;  Cleve- 
land v.  Rothschild,  138  Mich.  90,  101 
N.  W.  62. 

The  privilege  of  amending  was  al- 
lowed in  the  following  cases:  Ala. — 
Boykin  v.  Persons,  95  Ala.  626,  11  So. 

67.     Ga Fielder  v.  Collier,  13  Ga.  496. 

HI— McKinnie  v.  Lane,  230  111.  544, 
82  N.  E.  878.  Mich. — Sogge  v.  Schwartz, 
116  Mich.  635,  74  N.  W.  1000.  Wis  — 
Paine  V.  Smith,  32  Wis.  335.  Eng  — 
Staples  V.  Holdsworth,  4  Bing.  N.  C. 
717,  33  E.  C.  L.  505;  6  Scott  605,  1 
Arn.  275;  Clarapede  v.  Commercial 
Union  Assn.,  32  W.  R.  261;  Hodson  v. 
Steers,  1  F.  &  F.  484. 

No  Change  of  Cause  of  Action. — 
"The  plaintiffs'  original  bill  of  par- 
ticulars states  a  cause  of  action  upon 
two  promissory  notes.  The  amended 
bill  of  particulars  states  a  cause  of 
action  upon  a  judgment  rendered  upon 
said  promissory  notes.  The  cause  of 
action,  therefore,  stated  in  the  original 


bill  of  particulars,  and  the  cause  of 
action  stated  in  the  amended  bill  of 
particulars,  were  substantially  causes 
of  action  for  one  and  the  same  debt. 
Such  debt  was  for  farming  implements, 
and  as  set  forth  in  the  original  bill  of 
particulars  it  was  evidenced  by  two 
promissory  notes,  but  as  set  forth  in 
the  amended  bill  of  particulars  it  was 
evidenced  by  a  judgment  rendered 
upon  such  notes.  Therefore,  though 
the  two  causes  of  action  set  forth  in 
the  original  bill  of  particulars  and  in 
the  amended  bill  of  particulars  are 
technically  different,  yet  in  substance 
they  are  the  same,  bo*h  being  in  fact 
for  the  recovery  of  the  same  original 
debt  for  farming  implements."  Te- 
berg   v.   Swenson,   32   Kan.   224. 

After  reference  to  arbitrator  partic- 
ulars cannot  be  amended  so  as  to  add 
an  item.  Pollock,  C.  B. — "We  are  all 
agreed  that  the  learned  Judge  had  no 
power  to  make  the  amendment  without 
the  consent  of  the  parties,  and  there- 
fore the  order  of  reference  and  the 
order  of  amendment  cannot  both  stand. 
If  the  plaintiff  chooses  to  proceed  with 
the  reference,  this  order  must  be  re- 
scinded; but  if  he  is  desirous  of  ob- 
taining the  benefit  of  an  amendment, 
he  may  abandon  the  reference:  for  it 
is  clear  that  he  ought  not  to  be  re- 
stricted by  the  original  state  of  the 
particulars  from  recovering  the  amount 
by  which  the  particular  item  is  in- 
creased by  the  crder  of  the  learned 
Judge."  Morgan  v.  Tarte,  11  Exch. 
82. 

67.  Kan.— School  Dist.  No.  73  v. 
Dudley,  28  Kan.  160  (amendment  to 
conform  to  proof > ;  St.  Louis  &  S.  F. 
R.  Co.  v.  Bryan  Fruit  Co.,  1  Kan.  App. 
551,  42  Pac.  267.  Mich.— Lester  v. 
Thompson,  91  Mich.  245,  51  N.  W.  893. 
Wis. — Hopkins  v.  Stefan,  77  Wis.  45, 
45  N.  W.  676. 

68.  Mead  v.  Glidden,  79  Mich.  209, 
44  N.  W.  596;  Evans  v.  Talbot,  10  W. 
R.  625. 
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In  accordance  with  the  general  rule  leave  of  court  should  be  first  obtained 
before  the  bill  can  be  amended.69 

D.  Variance.  —  Variance  in  the  bill  of  particulars  may  assume 
two  forms:  (1)  between  the  declaration,  petition  or  complaint  and  the 
bill  of  particulars,  or,  (2)  between  the  bill  of  particulars  and  the  evi- 
dence. In  the  first  case  it  is  held  that  the  averments  in  the  declaration, 
petition  or  complaint  control  the  averments  in  the  bill.70  Where  the 
variance  is  between  the  bill  and  the  evidence,  evidence  in  reference  to 
items  not  contained  in  the  bill  of  particulars  may  be  excluded,71  where 
objection  is  made.72  In  all  cases,  however,  where  there  is  not  a  suffi- 
cient variance  to  mislead,  the  variance  will  be  disregarded.73  The 
defendant  may  wait  until  the  trial  and  then  object  to  a  variance  be- 
tween the  declaration  and  the  proof.74 

E.  Effect  of  Inadequacy  or  Insufficiency  of  Bill. — Where  a 
party  is  required  to  furnish  a  bill  of  particulars  and  furnishes  an  in- 
adequate bill,  the  same  is  not  to  be  ignored,73  unless  the  bill  is  purposely 
evasive,76  or  in  direct  violation  of  the  order  of  court.77  Where  the 
bill  is  regarded  as  deficient  or  defective,  the  party  seeking  the  same 
should  apply  for  a  further  and  additional  bill.78     Ordering  a  further 


69.  People  v.  Eudorf,  149  111.  App. 
215;  Wager  v.  Chew,  15  Pa.  323. 

70.  Chapman  v.  Elgin,  J  &  E.  E. 
Co.,  11  Ind.  App.  632,  39  N.  E.  289; 
Furry  v.  O  'Connor,  1  Ind.  App.  573, 
28  N.  E.  103. 

Although  plaintiff  cannot  give  evi- 
dence beyond  his  particulars,  he  may 
take  advantage  of  any  evidence  pro- 
duced by  defendant  increasing  plain- 
tiff's demand.  Hurst  v.  Watkis,  1 
Campb.   68,   10  E.   E.   634. 

Judgment  by  default  confined  to 
amount  claimed  in  particulars.  Wal- 
ker v.  Wadsworth,  1  F.  &  F.  (Eng.) 
397. 

71.  Ky— Fogg  v.  Fogg,  Sneed  66. 
Mass. — Turner  v.  Twing,  9  Cush.  512. 
Eng. — Davenport  v.  Davies,  2  Gale  119, 
1  M.  &  W.  570,  1  Tyr.  &  G.  931,  5  L. 
J.  Exch.  214;  Holland  V.  Hopkins,  2 
Bos.  &  P.  243,  2  Esp.  168;  Hearing  v. 
Hellings,  14  M.  &  W.  711,  15  L.  J. 
Exch.  168;  Eoberts  v.  Elsworth,  2  D. 
(N.  S.)  456,  10  M.  &  W.  653,  12  L.  J. 
Exch.  15,  6  Jur.  456;  Daw  v.  Eley,  11 
Jur.  (N.  S.)  923,  14  W.  E.  48. 

72.  Dermody  V.  Flesher,  22  Misc. 
348,  49  N.  Y.  Supp.  150. 

73.  Mich. — Wright  v.  Dickinson,  67 
Mich.  580,  35  N.  W.  164,  11  Am.  St. 
Eep.  602.  N.  Y  —  McNair  v.  Gilbert,  3 
Wend.  344.  Eng. — Parsons  v.  Wilson, 
4  Scott  (N.  E.)  1,  1  D.  (N.  S.)  181,  3 
Man.  &  Scott  597,  11  L.  J.  C.  P.  120; 
J.    C.   P.    10,   5   Jur.    991;    Lambirth    v. 
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Eoff,  8  Bing.  411,  21  E.  C.  L.  338,  1 
Man.  &  Scott  597,  1  L.  J.  C.  P.  120. 
Tucker  v.  Barroir,  M.  &  M.  137,  3  Car. 
&  P.  85,  108  Eng.  Reprint  855,  1  M. 
&  E.  518,  6  L.  J.   (O.  S.)   K.  B.  121. 

A  clerical  error  should  be  disre- 
garded. Ames  v.  Quimby,  106  U.  S. 
342,  1   Sup.  Ct.   116,  27  L.  ed.  100. 

74.  Pickering  v.  DeEochemont,  45 
N.  H.  67. 

75.  Cal. — Graham  v.  Harmon,  84 
Cal.  181,  23  Pac.  1097.  111.— MeCar- 
they  V.  Mooney,  41  111.  300.  N.  Y. 
Cerro  De  Pasco  Tunnel  &  Min.  Co.  V. 
Haggin,  114  App.  Div.  116,  99  N.  Y. 
Supp.  683;  Eeader  v.  Haggin,  114  App. 
Div.  112,  99  N.  Y.  Supp.  681,  19  N.  Y. 
Ann.  Cas.  38;  Schulhoff  v.  Co-op.  Dress 
Assn.,  3  Civ.  Proc.  412. 

76.  Knop  v.  National  Fire  Ins.  Co., 
101  Mich.  359,  59  N.  W.  653;  Purdy 
v.  Warden,  18  Wend.   (N.  Y.)   671. 

77.  Ibbett  v.  Leaver,  4  D.  &  L.  716, 
16   M.   &   W.   771,   16  L.   J.   Exch.   208, 

11  Jur.   415. 

78.  U.  S. — Chesapeake  &  O.  Canal 
Co.  v.  Knapp,  9  Pet.  541,  9  L.  ed.  222. 
Ark.— Deal  v.  Beck,  83  Ark.  631,  103 
S.  W.  736.  N.  Y—  Goodrich  V.  James, 
1  Wend.   2S9;   McKinney  v.  McKinney, 

12  How.  Pr.  22;  Boskowitz  v.  Sulz- 
bacher,  128  App.  Div.  537,  112  N.  Y. 
Supp.  890;  Virtue  v.  Beacham,  17  N. 
Y.  Supp.  450,  judgment  affirmed,  18  N. 
Y.  Supp.  949.  Pa—  Eohrbach  v.  Heck 
man,  12  Pa.  Super.  64. 
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bill  is,  like  the  ordering  of  an  original  bill,  a  matter  of  discretion  with 
the  court.79 

F.  Raising  and  Waiving  Objections. — Time  to  Object.  —  The 
party  upon  whom  a  bill  of  particulars  is  served,  if  he  is  not  satisfied 
with  it,  either  because  it  is  defective  in  form  or  substance,  or  because 
it  is  not  verified  by  the  plaintiff,  should  immediately  return  it,  or  move 
the  court  for  a  further  or  amended  bill,  otherwise  he  will  be  deemed 
to  have  waived  his  objection.80  It  is  fairly  well  settled  that  it  is  too 
late  to  object  to  a  bill  of  particulars  on  the  ground  of  its  inadequacy 
after  the  trial  has  commenced.81 


"The  bill  of  particulars  annexed  to 
a  declaration  is  designed  to  give  no- 
tice to  the  defendant  of  the  specific 
character  of  the  demand,  whereof  the 
declaration  is  general;  and,  where  the 
items  thereof  are  uncertain  or  mis- 
leading, the  proper  practice  is  to  de- 
mand a  better  bill  of  particulars,  or 
by  a  special  rule  of  the  court,  ob- 
tained upon  notice,  compel  a  more 
specific  one  to  be  furnished,  rather 
than  to  move  to  strike  out  the  uncer- 
tain or  misleading  items."  Voorhees 
r.  Barr,  59  N.  J  L.  123,  35  Atl.  651. 
Columbia  Accident  Assn.  v.  Rockey, 
93  Va.  678,  25  S.  E.  1009. 

If  first  bill  insufficient,  party  may 
return  same  and  demand  that  former 
order  be  complied  with.  Ward  v.  Lit- 
tlejohn,  17  Civ.  Proc.  178,  53  Hun  634, 
6  N.  Y.  Supp.  170. 

Default Cases    where     the    bill    of 

particulars  was  so  defective  as  to  pre- 
vent a  judgment  by  default  on  the 
same.  Thillman  v.  Shadrick,  69  Md. 
528,  16  Atl.  138;  Wall  v.  Dovey,  60  Pa. 
212. 

79.  Ward  v.  Littlejohn,  17  Civ.  Proc. 
178,  53  Hun  634,  6  N.  Y.  Supp.  170. 

80.  Dennison  v.  Smith,  1  Cal.  437; 
Fowler  v.  Meyers,  59  111.  App.  248 

"If  the  defendant  was  not  satisfied 
with  the  statement  rendered,  he  should 
have  demanded  a  more  particular  bill 
(Minneapolis  Envelope  Co.  v.  Van- 
strom,  51  Minn.  512,  53  N.  W.  768), 
and,  if  it  was  not  then  furnished,  apply 
to  the  court,  or  a  judge  thereof,  for  an 
order  requiring  a  further  or  more  par- 
ticular bill."  Davis  v.  Johnson,  96 
Minn.   130,   104  N.  W.   766. 

By  pleading  after  the  filing  of  a  bill 
the  defendant  waives  his  right  to  ask 
that  the  bill  be  made  more  specific. 
Mitchell  V.  Yerger,  3  Penne.  (Del.)  87, 
50   Atl.   62. 

"If  the  bill  of  particulars  was  ob- 
jectionable,   it    should    have    been    ex- 


cepted to,  and  the  court  should  have 
been  asked  to  require  the  plaintiff  to 
amend  it,  before  pleading  to  the 
merits."  Southern  Bldg.  &  L.  Assn. 
v.  Knoxville,  88  Md.  155,  41  Atl.  53, 
42  L.  R.  A.  206,  209.  By  filing  an 
answer  denying  the  truth  of  the  mat- 
ters contained  in  the  "complaint  and 
bill  of  particulars,"  without  having 
first  moved  to  have  the  bill  of  partic- 
ulars corrected  or  made  more  specific, 
such  defects  were  waived.  Brown  v. 
Woodward,  75  f.0nn.  254,  53  Atl.  112; 
Plumb  v.  Curtis  66  Conn.  154,  33  Atl. 
998. 

That  the  bill  was  not  verified  (as,  by 
statute,  it  should  have  been  when  the 
complaint  was  verified)  was  held  not 
ground  for  objecting  to  the  admission 
of  evidence  where  the  defendant  had 
made  no  previous  objection.  Paine  V. 
Smith,  32  W;s.  335.  See  also  Hoag  v. 
Weston,  10   Civ.  Proc.   (N.  Y.)   92. 

There  was  no  waiver  of  defects  in 
the  bill  of  particulars  where  defendant 
made  no  appearance  thereto  nor  any 
appearance  on  the  trial.  The  default 
admitted  nothing  more  than  the  truth 
of  the  facts  set  forth  in  the  bill,  and 
the  plaintiff  had  no  right  to  prove  any- 
thing not  set  forth  in  the  bill.  St. 
Louis  &  S.  F.  R.  Co.  v.  McReynolds, 
24  Kan.  368,  holding  amendment  of 
the  bill  improper. 

81.  Cal. — Conner  v.  Hutchinson,  17 
Cal.  279;  Ames  v.  Bell,  5  Cal.  App.  1, 
89  Pac.  619  (where  five  months  had 
elapsed);  Flynn  r.  Seale.  2  Cal.  App. 
665,  84  Pac.  263.  111.— Fowler  v. 
Meyers,  59  111.  App.  248.  Mich.— 
Buekeye  Twp.  v.  Clark,  90  Mich.  432, 
5]  N.  W.  528.  Minn.— Davis  v.  John- 
son, 96  Minn.  130,  'l04  N.  W.  766; 
Minneapolis  Envelope  Co.  v.  Vanstrom, 
51  Minn.  512.  53  N.  W.  768.  N.  Y.— 
Barnes  v.  Henshaw,  21  Wend.  426;  Pol- 
lack v.  Wiener,  56  Misc.  434,  107  N.  Y. 
Supp.    405.      Ore. — Bobbins    v.    Benson, 
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Demurrer  or  Answer.  —  The  insufficiency  of  the  statement  in  the  bill 
of  particulars  is  not  the  subject  of  demurrer,82  or  answer.83 

The  proper  practice  is  to  move  the  court  to  require  a  sufficient  state- 
ment,84 or,  if  there  has  been  a  default,  to  object  to  the  proof  upon  the 

vill.     CONSTRUCTION  OF  BILLS  OF  PARTICULARS.  —  It  has 

been  held  that  a  bill  of  particulars  is  not  to  be  construed  with  all  the 
strictness  of  a  declaration.  This  was  said  with  reference  to  the 
technical  description  of  the  right  resulting  to  the  plaintiff  from  the 
transaction  in  question.86  On  the  other  hand  it  is  held  that  when  the 
bill  is  furnished  it  is  deemed  a  part  of  the  declaration,  plea  or  notice 
to  which  it  relates,  and  is  construed  in  the  same  way  as  though  it  had 
originally  been  incorporated  in  it.87  When,  as  is  allowable  under  some 
statutes,  the  court  or  judge  orders  a  further  account  or  bill  of  par- 
ticulars, the  further  or  amended  account  is  to  be  construed  as  an 
amended  pleading  for  certain  purposes.88 

The  statements  of  the  bill  of  particulars  do  not  control  the  com- 
plainant.89 

IX.  FILING,  SERVICE  AND  WITHDRAWAL.  —  A.  Filing. 
In  some  jurisdictions  the  bill  must  be  filed  with  the  declaration.90  But 
the  failure  to  file  a  "bill  of  particulars,"  cannot  be  taken  advantage 
of  by  demurrer  to  the  declaration.91 

B.  Service.  —  In  some  jurisdictions  the  bill  of  particulars  must 
be  served  on  the  adverse  party,92  and  the  court  must  allow  sufficient 


11  Ore.  514,  6  Pac.  69.  Pa.— Com.  v. 
Swift,  44  Pa.  Super.  546.  Wash.— 
Isham  v.  Parker,  3  Wash.  755,  29 
Pac.  835.  Eng. — Lovelock  v.  Cheveley, 
1  Holt  552,  3  E.  C.  L.  185. 

Party  should  object  before  filing 
answer.  Brown  v.  Woodward,  75  'Conn. 
254,  53  Atl.  112. 

Not  too  late  after  pleadings  are  all 
in.  Yates  v.  Bigelow,  9  How.  Pr.  (N. 
Y.)   186. 

In  Strutz  v.  Brown,  110  Mich.  687, 
110  N.  W.  981,  the  defendant  waited 
until  the  trial,  and  then  objected  to 
the  admission  of  evidence  because  the 
bill  was  not  sufficiently  specific.  He 
should  have  moved  in  due  time  for  a 
more  specific  bill. 

82.  Columbia  Accident  Assn.  v. 
Hockey,  93  Va.  678,  25  S.  E.  1009; 
Abell  v.  Penn.  Mut.  Life  Ins.  Co.,  18 
W.  Va.  400. 

83.  Jones  v.  Northern  Trust  Co.,  67 
Minn.  410,  69  N.  W.  1108. 

84.  George  Campbell  Co.  v.  Angus, 
91  Va.  438,  22  S.  E.  167.  See  also 
cases  cited  supra  this  section.  The 
proper  course  is  to  demand  a  more 
specific  bill.  Minneapolis  Envelope 
Co.  v.  Vanstrom,  51  Minn.  512,  53  N. 
W.  768. 
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85.  Jones  v.  Northern  Trust  Co.,  67 
Minn.  410,  69   N.  W.  1108. 

86.  Brown  v.  Hodgson,  4  Taunt. 
188,  followed  in  Chesapeake  &  Ohio 
Canal  Co.  v.  Knapp,  9  Pet.  (U.  S.)  541, 
9  L.  ed.  222  (where  it  was  held  that 
though  the  bill  did  not  express  tech- 
nically how  the  plaintiff's  claim  arose, 
it  sufficiently  expressed  to  defendant 
for  what  the  plaintiff  claimed  dam- 
ages). 

87.  Eoscoe  Lumb.  Co.  v.  Standard 
Silica  Co.,  62  App.  Div.  421,  70  N.  Y. 
Supp.  1130. 

And  inconsistent  statements  in  the 
plea  and  bill  make  the  plea  bad  for 
repugnancy.  Snyder  v.  Pharo,  25  Fed. 
398. 

88.  Ames  V.  Bell,  5  Cal.  App.  1,  89 
Pac.  619. 

89.  Furry  v.  O'Connor,  1  Ind.  App. 
573.     And  see  supra,  VIII,  D. 

90.  Beard  v.  Orr  &  Lindsey  Shoe 
Co.  (Miss.),  8  So.  512.    . 

91.  Barbee  V.  Plank  R.  Co.,  6  Fla. 
262. 

92.  Kramer  v.  Northwestern  Elev. 
Co.,  91  Minn.  346,  98  N.  W.  96. 

Order  to  Serve  Bill. — To  warrant  the 
court  in  refusing  to  receive  any  evi- 
dence in  support  of  the  complaint  upon 
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time  for  such  service,  in  its  order,93  or  time  will  be  allowed  on  appeal. 

C.  Withdrawal.  —  After  a  bill  of  particulars  is  filed  in  pursu- 
ance of  the  court's  order  it  cannot  thereafter  be  withdrawn  without 
leave  of  court.94 

X.  THE  ORDER  OF  COURT.  — A.  Discretion  of  Court.  — It 
is  well  settled  that  the  ordering  of  a  bill  of  particulars  is  a  matter 
resting  within  the  sound  discretion  of  the  court.96  However,  the  mo- 
tion is  seldom  denied,90  and  should  be  liberally  allowed,97  in  further- 
ance of  justice,  and  with  regard  to  the  nature  and  circumstances  of 
the  case.98 

B.  Necessity  for  Order  of  Court.  —  A  bill  voluntarily  furnished 
is  as  binding  as  if  furnished  under  order  of  court.99 

C.  Conditions  Precedent.  —  Several  authorities  require  a  denial 
of  the  allegation  in  question  as  a  condition  precedent  to  the  order- 
ing of  a  bill  of  particulars.1    And  the  grounds  for  granting  the  order 


the  ground  that  respondent  had  not 
complied  with  the  order  of  the  court 
to  serve  a  bill  of  particulars,  it  should 
clearly  appear  that  respondent's  at- 
torney had  notice  of  such  order,  or  had 
waived  notice  thereof.  Kramer  v. 
Northwestern  Elev.  Co.,  91  Minn.  346, 
98  N.  W.  96. 

Acceptance  of  Service. — If  the  op- 
posite party  refuses  to  accept  service 
of  a  proper  bill  of  particulars,  a  mo- 
tion will  lie  to  compel  him  to  accept 
such  service.  Stein  v.  Stein,  140  App. 
Div.  306,  125  N.  Y.  Supp.  244. 

93.  Brauer  v.  Oceanic  Steam  Nav. 
Co.,  26  App.  Div.  623,  49  N.  Y.  Supp. 
937. 

94.  Benedict  v.  Swain,  43  N.  H.  33. 

95.  This  proposition  is  so  well  set- 
tled that  no  attempt  is  here  made  to 
collect  all  the  authorities  to  this  effect. 
Among  others,  see:  Mass. — Gardner 
v.  Gardner,  2  Gray  434.  Mich.— Gary 
v.  Eaton,  Circuit  Judge,  132  Mich.  105, 
92  N.  W.  774.  N.  Y.— Butler  v.  Mann, 
9  Abb.  N.  C.  49;  Spencer  v.  Fort 
Orange  Paper  Co.,  74  App.  Div.  74,  77 
N.  Y.  Supp.  251.  Va.— Driver's  Admr. 
V.  Southern  R.  Co.,  103  Va.  650,  49  S. 
E.  1000.  Wash.— Neal  v.  Phoenix  Lumb. 
Co.  117  Pac.  267. 

Ordering  particulars  before  discov- 
ery is  a  matter  of  discretion.  Waynes 
Merthyr  Co.  v.  Radford,  65  L.  J.  Ch. 
140  (  1896),  1  Ch.  29,  73  L.  T.  624,  44 
W.  R.  103;  Maxim-Nordenfelt  Co.  v. 
Nordenfelt,  62  L.  J.  Ch.  749,  1893),  3 
Ch.  122,  2  R.  538,  69  L.  T.  471,  42  W. 
R.  38. 

This  applies  to  criminal  cases.  Com. 
v.  Ryan,  9  Gray  (Mass.)  138;  Com.  v. 
Giles,  1  Gray  (Mass.)  466. 


96.  Sullivan  v.  Waterman,  21  R.  I. 
72,  41  Atl.  1006. 

97.  Townsend  v.  Williams,  117  N. 
C.  330,  23  S.  E.  461. 

98.  Constable  v.  Hardenburgh,  76 
Hun  434,  27  N.  Y.  Supp.  1022;  Hazard 
r.  Birdsall,  61  Hun  208,  16  N.  Y.  Supp. 
30;  McCarron  v.  Sire,  14  Civ.  Proc.  252, 
3  N.  Y.  Supp.  659;  Mosheim  v.  Pawn, 
18  N.  Y.  Supp.  166. 

99.  Clinton  v.  Lyon,  3  N.  J.  L.  588; 
American  Copper,  Brass  &  I.  Wks.  v. 
Galland-Burke  Brew.  &  Malt.  Co.,  30 
Wash.  178,  70  Pac.  236;  Howells  v. 
North  American  Transp.  &  Trad.  Co., 
24  Wash.  689,  64  Pac.  786.  Contra, 
Clark  v.  Ford,  41  111.  App.  199,  where 
bill  unnecessary,  treated  as  surplusage. 

1.  Newman  v.  West,  101  App.  Div. 
288,  91  N.  Y.  Supp.  740;  Van  Olinda  v. 
Hall,  82  Hun  357,  31  N.  Y.  Supp.  495; 
Thompson  v.  Birkley,  47  L.  T.  700,  31 
W.  R.  230;  Knight  V.  Engle,  61  L.  T. 
780    (action  for  seduction). 

In  an  action  for  fraud,  unless  the  de- 
fendant denies  the  fraud  charged  in 
the  complaint,  a  bill  of  particulars  of 
the  plaintiff's  claim  should  not  be  or- 
dered. Newman  v.  West,  101  App. 
Div.  288,  91  N.  Y.  Supp.  740. 

In  New  York  the  motion  must  show 
that  the  allegations  in  question  are  de- 
nied (Talmadge  v.  Sanitarv  Securitv 
Co.,  2  App.  Div.  43,  37  N.  Y.'Supp.  177), 
and  that  the  moving  party  is  ignorant 
of  the  matters  in  question.  Harris  r. 
Drueklieb,  128  App.  Div.  276,  112  N.  Y. 
Supp.  671;  Wilson  v.  American  Steel 
&  Copper  Plate  Co.,  56  App.  Div.  527, 
67  N.  Y.  Supp.  508;  Garfield  Nat.  Bank 
r.  Peck,  1  Misc.  126,  20  N.  Y.  Supp. 
650. 
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must  be  shown.2    This  was  said  to  be  the  invariable  rule  in  trespass. 

D.  Form  of  Order.  —  In  General.  —  The  order  for  a  bill  of  par- 
ticulars should  require  the  party,  in  case  of  non-delivery  of  the  desired 
information  by  a  certain  day,  to  show  cause  why  he  has  failed.3  But 
a  direction  in  an  order  for  a  bill  of  particulars  for  the  exclusion  of 
evidence  in  case  of  the  plaintiff's  failure  to  give  the  required  particu- 

rs,  must  be  stricken  from  the  order.  A  motion  to  that  effect  may 
be  made  thereafter  in  case  the  plaintiff  fails  to  comply  with  the  order, 
or  complies  with  it  insufficiently.4 

An  alternative  order  is  generally  improper.5 

E.  Rendition  and  Service  op  Order.  —  Rendition.  —  An  order 
for  a  bill  of  particulars  may  be  made  at  any  time  before  the  trial  on 
the  application  of  either  party.6 

Service  of  Order.  —  An  order  for  a  bill  of  particulars  is  duly  served 
by  delivering  a  copy;  the  original  need  not  be  shown.7 

F.  Reformation  of  Order.  —  In  some  jurisdictions  the  order  is 
to  be  reformed  by  motion  to  resettle ;  appeal  is  not  the  proper  remedy.* 

G.  Modification  of  Order.  —  The  order  for  a  bill  of  particulars 
may  be  qualified  by  ordering  the  party  to  furnish  only  such  informa- 
tion as  it  is  possible  for  him  to  furnish.9 

H.  Operation  and  Effect  of  Order.  —  In  England,  the  court  may 
in  its  discretion  stay  proceedings  until  the  bill  of  particulars  is  filed  ;1# 
but  the  order  for  a  bill  of  particulars  does  not  ipso  facto  extend  the 
time  for  pleading.11  In  this  country  it  has  been  held  that  the  filing 
of  a  motion  for  a  bill  extends  the  time  for  answering.13 


2.  Horlock  v.  Lediard,  10  M.  &  W. 
677,  2  D.  (N.  S.)  277,  12  L.  J.  Exch. 
33. 

3.  Brewster  v.  Saekett,  1  Cow.  (N. 
Y.)    571. 

4.  Loscher  v.  Hager,  124  App.  Div. 
568,   109   N.   Y.   Supp.   562. 

5.  An  alternate  order  directing  the 
bill  or  else  that  books  in  question  be 
placed  with  the  clerk  for  plaintiff's 
inspection  is  inadequate.  Clemons  v. 
Wortman,  89  App.  Div.  611,  85  N.  Y. 
Supp.  444. 

6.  Andrews  V.  Cleveland,  3  Wend. 
(N.  Y.)   437,  citing  2  Archb.  221. 

7.  Bridgman  v.  Gregory,  19  Wend. 
(N.  Y.)   9,  citing  1   Archb.   Pr.  23. 

8.  Motion  to  Resettle  Order. — Where 
the  order  is  more  extensive  than  is  re- 
quired by  the  decision,  a  motion  may 
be  made  to  resettle  the  order.  Schwert 
v.  Metropolitan  St.  R.  Co.,  24  Misc. 
409,  53  N.  Y.  Supp.  545. 

9.  Emmi  v.  Rvan-Parker  Const.  Co., 
134  App.  Div.  482,  119  N.  Y.  Supp.  267; 
Oatman  v.  Watrous,  99  App.  Div.  254, 
90  N.  Y.  Supp.  940;  Worden  v.  New 
York  City  R.  Co.,  48  Misc.  626,  96  N. 
Y.  Supp.  180;  Jones  v.  McDonough,  127 
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N.  Y.  Supp.  695;  Schmitt  v.  Mutual 
Reserve  Life  Ins.  Co.,  97  N.  Y.  Supp. 
294. 

In  New  York  it  is  within  the  power 
of  the  defendant  to  move  for  a  modi- 
fication of  an  order  for  a  bill  of  par- 
ticulars, even  if  the  time  limited  for 
an  appeal  therefrom  has  expired. 
Cossman  v.  Ballin,  125  N.  Y.  Supp.  647. 

10.  Doe  d.  Saunders  v.  Duke  of 
Newcastle,  7  T.  R.  332,  n.,  101  Eng. 
Reprint  1004.  Contra,  Hazard  V.  Henry, 
2  Cow.  (N.  Y.)  587;  Roosevelt  v.  Gard- 
inier,  2  Cow.  (N.  Y.)  463,  to  the  ef- 
fect that  an  order  for  a  bill  of  par- 
ticulars staying  proceedings  until  it  is 
delivered  is  irregular,  although  it  does 
operate  as  a  de  facto  stay. 

11.  Hifferman  v.  Langelle,  2  Bos. 
&  P.  363;  Falch  v.  Axthelm,  59  L.  J. 
Q.  B.  161,  24  Q.  B.  D.  174,  38  W.  R. 
196;  Doe  d.  Roberts  v.  Roe,  13  M.  & 
W.  691,  2  D.  &  L.  673,  14  L.  J.  Exch. 
101;  Wilson  v.  Hunt,  1  Chit.  647  (un- 
less drawn  up  and  served  upon  party's 
attorney). 

12.  Plummer  V.  Weil,  15  Wash.  427, 
46  Pac.  648,  where,  moreover,  the  order 
fixed  the  time  for  answering  and  oper* 
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L  Compliance  With  Order.  —  In  New  York  the  order  itself  should 
not  prescribe  the  penalty  for  failure  to  comply  with  the  same.18  If 
no  bill  is  furnished  the  party  should  then  make  a  further  application 
to  the  court  to  fix  the  penalty.1* 

Failure  To  Furnish  at  Proper  Time.  —  Considerable  power  rests  with 
the  court  in  determining  the  penalty  to  be  prescribed  for  failure  to 
furnish  a  bill  of  particulars  in  due  time.15  By  rule  of  court  the  penalty 
is  sometimes  fixed.10  Statutes  prescribing  a  definite  time  within  which 
a  bill  of  particulars  must  be  delivered,  and  prescribing  the  penalty 
for  failure  to  deliver  within  the  time  prescribed,  are  regarded  as  di- 
rectory merely,  and  the  courts  may  in  their  discretion  refuse  to  in- 
flict the  penalty  prescribed  by  statute.17     In  England  the  action  may 


ated  as  a  stay.  See  also  Vermont  Acad- 
emy of  Medicine  V.  Landon,  2  Wend. 
(N.  Y.)    620. 

Order  Staying  "All  Proceedings '* 
Improper. —  In  Lee  v.  Brown,  142  App. 
Div.  933,  126  N.  Y.  Supp.  1103,  plaintilf 
was  ordered  to  furnish  a  bill  of  par- 
ticulars. "The  provision  for  a  stay  of 
all  proceedings  on  the  plaintiff's  part 
pending  the  service  of  the  bill  of  par- 
ticulars is  unauthorized.  Prym  v.  Peck 
&  Mack  Co.,  136  App.  Div.  566,  121  N. 
Y.  Supp.  57.  If  defendants  cannot 
answer  until  the  bill  of  particulars  is 
served,  that  fact,  if  shown  to  the  satis- 
faction of  the  court,  might  justify  an 
extension  of  the  time  to  answer,  but. 
cannot  justify  an  absolute  stay  of  all 
proceedings,  which  might  operate  to 
prevent  plaintiff  from  ascertaining  some 
of  the  very  matters  which  he  is  re- 
quired to  include  in  the  bill  of  par- 
ticulars." 

13.  Baltimore  Mach.  Wks.  v.  McKel- 
vey,  71  App.  Div.  340,  75  N.  Y.  Supp. 
1090;  Schlesinger  V.  Thallmessinger,  93 
N.  Y.  Supp.  381. 

14.  Prym  v.  Peck  &  Mack  Co.,  136 
App.  Div.  566,  121  N.  Y.  Supp.  57; 
Loscher  V.  Hager,  124  App.  Div.  568, 
109  N,  Y.  Supp.  562;  Foster  v.  Curtis, 
121  App.  Div.  689,  106  N.  Y.  Supp.  388; 
Hein  v.  Honduras  Syndicate,  123  N.  Y. 
Supp.  431.  Contra,  Smith  t>.  Irwin,  116 
App.  Div.  359,  101  N.  Y.  Supp.  904; 
In  re  Anstice  v.  Hibbell,  54  L.  J.  Ch. 
1104,  52  L.  T.  572,  33  W.  R.  557. 

as  a  rule  a  stay  is  a  sufficient  rem- 
edy, but  the  court  may  enforce  its  order 
by  attachment.  Lawrence  f.  Keim,  45 
Leg.    Int.    (Pa.)    434. 

15.  Symonds  v.  Craw,  5  Cow.  (N.  Y.) 
279. 

After  peremptory  order  for  a  bill  of 
particulars,     plaintiff     has     twenty-four 


hours    to    furnish    same.      Harman    V. 
Glover,   10    Wend.    (N.    Y.)    617. 

Too  late  to  furnish  bill  at  trial.  Rich- 
ards v.  Lee,  91  Mis*.  657,  45  So.  570. 

16.  Thus  in  Michigan  a  rule  of  the 
circuit  court  provides:  "If  the  plain- 
tiff shall  unreasonably  neglect  to  fur- 
nish a  bill  of  particulars,  or  if  the  bill 
of  particulars  delivered  be  insufficient, 
the  court  may,  in  its  discretion,  non- 
suit the  plaintiff,  allow  further  time 
to  furnish  it,  or  require  a  more  par- 
ticular bill  to  be  delivered."  Strutz  v. 
Brown,  110  Mich.  687,  68  N.  W.  981. 

17.  Cal.— Silva  v.  Bair,  141  Cal.  599. 
75  Pac.  162.  Colo.— Robbins  v.  Butler, 
13  Colo.  496,  22  Pac.  803.  Fla.— Water- 
man v.  Mattair,  5  Fla.  211.  Idaho- 
Miller  v.  Village  of  Mullan,  17  Idaho 
28,  104  Pac.  660.  Md — Philadelphia, 
W.  &  B.  R.  Co.  v.  State,  58  Md.  372. 
N-  Y. — Fischer-Hansen  v.  Stierngranat, 
65  App.  Div.  162,  72  N.  Y.  Supp.  593. 
Ore. — Raski  v.  Wise,  107  Pac.  984. 

The  question  was  fully  discussed  iD 
McCarthy  v.  Mt.  Tecarte  L.  &  W  Co., 
110  Cal.  687,  43  Pac.  391,  where  the 
plaintiff  delivered  the  copy  of  his  ac- 
count more  than  forty  days  before  trial 
though  not  within  the  time  named  ;n 
the  statute.  The  court  said  that  the 
demandant  having  received  the  state- 
ment long  enough  before  trial  to  en- 
able him  to  examine  it  and  prepare  his 
defense,  the  statute,  so  far  as  he  was 
concerned,  has  fulfilled  its  usefulness. 
"We  are  referred  to  no  authority  con- 
struing the  provisions  of  such  a  stat- 
ute as  mandatory;  but,  on  the  other 
hand,  it  is  uniformly  held  that  the  lan- 
guage serves  but  to  name  a  penalty 
vesting^  the  discretionary  power  of  ex- 
acting it  or  not  in  the  sound  discretion 
of  the  trial  judge.  (Robbins  r.  Butler, 
13    Cal.   496.)      In   Graham  v.   Harmoa, 
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be  dismissed  unless  the  particulars  are  delivered  in  a  certain  time.18 

J.  Relief  From  Order.  —  The  court  may  grant  relief  from  an 
order  for  a  bill  of  particulars  in  a  proper  case.19 

K.  Review.  —  The  courts  of  the  country  are  divided  on  the  ques- 
tion whether,  or  not,  the  refusal  to  require  a  bill  of  particulars,  when 
properly  asked  for,  is  a  matter  which  can  be  reviewed  by  an  ap- 
pellate court.  The  courts  of  a  number  of  the  states,  as  well  as  the 
supreme  court  of  the  United  States,  hold  that  it  is  within  the  dis- 
cretion of  the  trial  court,  and  is  not  subject  to  review.20 

Some  other  states  hold  that  a  request  for  a  bill  of  particulars,  not- 
withstanding it  is  a  matter  within  the  sound  discretion  of  the  trial 
court,  is,  nevertheless,  a  matter  subject  to  review,  and  when  the  dis- 
cretion has  been  abused,  by  improperly  refusing  a  bill  of  particulars, 
it  is  ground  for  reversal.21  But  the  failure  of  the  party  to  appeal 
from  the  first  order  requiring  him  to  file  a  bill  of  particulars,  does  not 
preclude  him  from  appealing  from  an  order  requiring  him  to  fur- 
nish a  further  bill  of  particulars.22 

XI.  OPERATION  AND  EFFECT  OF  BILL.  —  In  General.  —  The 
only  effect  of  a  bill  of  particulars  is  to  restrict  the  proofs  and  limit 
the  recovery  to  the  matters  set  forth  in  it;  neither  it  nor  any  other 
plea  can  be  used  for  any  other  purpose.23     As  a  general  rule,  a  bill 


84  Cal,  181,  185,  it  is  said  that  the  pen- 
alty only  applies  where  the  party  re- 
fuses to  furnish  the  copy;  and  in  Comer 
v.  Hutchinson,  17  Cal.  279,  it  is  held 
that  if  the  bill  of  particulars  is  for 
any  reason  objectionable,  and  the  ad- 
verse party  proposes  to  object  to  the 
introduction  of  evidence,  he  may  not 
wait  until  the  trial,  but  previous  to 
the  trial  must  move  for  and  obtain  an 
order  excluding  the  evidence.  Such  is 
the  rule  laid  down  in  Kellogg  v.  Paine, 
8  How.  Pr.  329,  and  in  Isham  v.  Par- 
ker, 3  Wash.   774." 

18.  Davey  v.  Bentinck,  62  L.  J.  Q. 
B.  114  (1893),  L.  E.  1  Q.  B.  185,  4  E. 
144,  62  L.  T.  742,  41  W.  E.  181. 

19.  'Chartered  Bank  v.  Nassau  Fire 
Ins.  Co.,  129  N.  Y.  Supp.  1067. 

20.  U.  S. — Dunlop  V.  United  States, 
165  U.  S.  486,  17  Sup.  Ct.  375,  41  L.  ed. 
799.  HI.— Sullivan  v.  People,  108  111. 
App.  328.  Mass.— Com.  v.  Wood,  4  Gray 
11;  Com.  v.  Giles,  1  Gray  466.  Mich.— 
People  V.  Eemus,  135  Mich.  629,  98  N. 
W.  397,  100  N.  W.  403.  N.  J.— State 
v.  Hatfield,  66  N.  J.  L.  443,  49  Atl.  515. 
N.  C. — Townsend  v.  Williams,  117  N.  C. 
330,  117  S.  E.  461. 

21.  Ark.— Choctaw,  etc.  E.  Co.  v. 
State,  74  Ark.  159,  85  S.  W.  85;  Little 
Eock,  etc.  E.  C.  V.  Smith,  66  Ark.  278, 
50   S.   W.   502.     Fla.— Mathis  v.  State, 
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45  Fla.  46,  34  So.  287.  Kan.— State  v. 
Lindgrove,  1  Kan.  App.  51,  41  Pac.  688. 
Ky.— Smedley  v.  Com.,  138  Ky.  1,  127 
S.  W.  485,  129  S.  W.  547.  N.  D.— State 
v.  Empting,  128  N.  W.  1119.  W.  Va.— 
State  v.  Baltimore  &  O.  E.  Co.,  69 
S.  E.  703;  Clark  v.  Eailroad  Co.,  39  W. 
Va.  742,  20  S.  E.  696. 

A  motion  for  an  additional  bill  of 
particulars  is  addressed  to  the  sound 
discretion  of  the  trial  judge,  and  un- 
less the  appellate  court  can  say  that 
the  denial  of  the  motion  was  an  abuse 
of  discretion  and  such  denial  operated 
to  the  injury  of  the  defendant,  the 
ruling  of  the  court  will  not  be  dis- 
turbed. People  v.  Bush,  150  111.  App. 
48. 

22.  Oliver  Eefining  Co.  v.  Aspegren, 
125  N.  Y.  Supp.  796. 

23.  Conn.— Dunn  v.  Foley,  78  Conn. 
670,  63  Atl.  122.  HI.— McKinnie  v. 
Lane,  230  111.  544,  82  N.  E.  878,  120 
Am.  St.  Eep.  338;  Morton  v.  McClure, 
22  111.  257;  Colwell  v.  Brown,  103  111. 
App.  22.  Kan. — Eansom  v.  Getty,  37 
Kan.  75,  14  Pac.  437.  Mass. — Jackson 
v.  Hall,  14  Pick.  151.  N.  Y— Segall  v. 
Segall,  130  App.  Div.  895,  114  N.  Y. 
Supp.  1025.  Eng.— Hay  v.  Fisher,  2  M. 
&  W.  722,  M.  &  H.  286,  6  L. 'J.  Exch. 
217;  Wade  v.  Beaslev,  4  Esp.  7;  Moss 
v.  Smith,  8  D.  P.  C.  537;  Squire  v.  Tod, 
1    Campb.   293;    Hedley   v.  Bainbridge, 
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of  particulars,  unless  restricted  to  some  particular  count,  applies  to 
all  the  counts  of  a  declaration,  if  they  be  of  a  character  to  require 
such  aid,  in  order  to  notify  the  defendant  of  the  nature  and  extent  of 
the  plaintiff's  claim.24 

Effect  as  Evidence.  — The  particulars  cannot  be  evidence  against  the 
party  furnishing  them,  in  any  case,  or  for  any  purpose,  where^the 
pleading  or  notice  to  which  the  bill  relates  would  not  be  evidence, 
and  as  their  force  as  evidence  is  governed  by  the  rules  applicable  to 
admissions  generally  it  is  obvious  that  the  facts  stated  in  a  bill  of 
particulars  cannot  be  admitted  as  evidence  against  the  defendant,  for 
they  are  not  the  defendant's  admissions.28  The  statements  in  the 
bill  of  particulars  are  not  evidence  so  that  proof  is  dispensed  with 
respecting  the  same.29 

Xn.  EFFECT  OF  FAILURE  TO  FURNISH  BILL.  —  A.  In  Gen- 
eral. —  Where  a  party  fails  to  furnish  a  bill  of  particulars  when  obliged 
to  do  so,  the  court  may  exclude  all  evidence,27  and  not  merely  the  evi- 


3  Q.  B.  316,  43  E.  C.  L.  752,  2  G.  &  D.  | 
483,  11  L.  J.  Q.  B.  293. 

This  is  also  the  rule  in  criminal 
cases.  People  v.  Depew,  237  111.  574, 
86  N.  E.  1090. 

24.  Black  v.  Woodrow,  39  Md.  194, 
212. 

25.  Roscoe    Lumb.    Co.    v.    Standard  j 
Silica  Co.,  62  App.  Div.  421,  70   N.  Y. 
Supp.  1130. 

26.  Miller  V.  Johnson,  2  Esp.  (Eng.) 
602;  Corbett  v.  Clason,  40  App.  Div.  612, 
57  N.  Y.  Supp.  518;  Burkett  v.  Blan- 
shard,  3  Exch.  89,  18  L.  J.  Exch.  34; 
Buckmaster  v.  Meiklejohn,  1  C.  L.  R. 
839,  8  Exch.  634,  22  L.  J.  242;  Sme- 
thurst  v.  Taylor,  12  M.  &  W.  545,  14  L. 
J.   Exch.   86. 

27.  Minn. — Lonsdale  v.  Oltman,  50 
Minn.  52,  52  N.  W.  131.  Miss.— W.  C. 
Early  &  Co.  v.  Long,  89  Miss.  285,   42 

So.  348.    Mo Hadcn  v.  Ilerndon,  9  Mo. 

864.      N.   J Cullen    v.    Woolverton,   63 

N.  J.  L.  644,  44  Atl.  646.  N.  Y.— Go- 
ings v.  Patten,  1  Daly  168,  17  Abb.  Pr. 
339;  Genhard  v.  Squier,  13  Civ.  Proc. 
43;  Corsman  v.  Ballin.  125  N.  Y.  Supp. 
647.  Tex.— Peet  v.  Hereford,  1.  White 
&  Wills.  Civ.  Cas.  §869.  Eng.— Swain 
V.  Roberts,  1  M.  &  Eob.  452. 

A  defendant  may  be  excused  from 
answering  until  particulars  are  fur- 
nished. Hyland  v.  Rice,  20  La.  Ann. 
65. 

A  party  may  be  prevented  from  pro- 
ceeding until  he  furnishes  the  partic- 
ulars desired.  Ledoux  P.  Goza,  2  La. 
Ann.  395;  Rowan  V.  Merritt,  9  Wend. 
(N.  Y.)  443. 


In   Illinois,   under  statute,   defendant 
was   required    to    file   with    his    plea    of 
set-off   a   copy   of   the   instrument  upon 
which  he  intended   to  rely.     The   court 
held    that    the    trial   judge    had    a    dis- 
tretion  and   said:   "By  having  gone  to 
trial   on   the   merits   twice  before,   and 
having,    without     objection,     permitted 
the  case  to  be  set  for  a  day  certain  on 
the    call    docket,    the    defendant     was 
fully  justified   in  considering  the   right 
in    question    as    waived,    and    it    would 
have    been   unfair    to    him,    under   such 
circumstances,    to    have    enforced   it    at 
that  stage  of  the  proceedings."     Howe 
v.  Frazer,  117  111.  191,  7  N.  E.  481.     So 
in    Muller    v.    Ocala    Found.    &    Mach. 
Wks.,  49  Fla.  189,  38  So.   64,  under  a 
similar    statutory    requirement,    Whit- 
field,   C.   J.,    said:    "This    provision    of 
the   statute  is  intended   for  the  benefit 
of   the   plaintiff   and   he  may  waive   it. 
If  no  bill  of  particulars  is  filed  with  a 
plea  of  set-off  the   plaintiff   may  move 
for   an   order   requiring   it,   or   move   to 
strike  the  plea  because  it  is  filed  with- 
out   a    bill    of    particulars;    but    ff    the 
plaintiff  proceeds  to  trial  upon  a  plea 
of    set-off    with    no    bill    of    particulars 
accompanying   it,   as   was   done   in   this 
case,  the  defect  is  thereby  waived." 

No  Ground  for  Arrest  of  Judgment 
After  a  rule  to  file  a  bill  of  particulars 
defendant  pleaded  the  general  issue. 
"After  pleading  to  the  merits  it  was 
too  late  to  object  to  the  failure  to 
comply  with  this  rule."  Billingslea  V. 
Smith  &  Pride,  77  Md.  504.  26  Atl. 
1077,  citing  Randall  V.  Glenn,  2  Gill 
(Md.)  436. 
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dence  which  the  party  himself  may  furnish  as  a  witness,28  at  least, 
where  an  order  of  court  has  been  obtained  to  that  effect.29  But  this 
rule  applies  only  where  no  bill  has  been  furnished  and  not  where 
a  bill  regarded  as  inadequate  has  been  furnished.30 

B.  Remedies.  —  The  court  may  dismiss  the  action  on  this  ground,81 
or  enter  a  judgment  of  non  prosequitur*2  but  not  judgment  for  the 
party  who  seeks  the  bill.83  Defendant's  counterclaim  may  be  struck 
from  the  files  for  failure  to  furnish  a  bill  of  particulars  in  reference 
to  the  same.34  Failure  to  file  a  bill  of  particulars  may  prevent  the 
entering  of  a  judgment  by  default.36 


28.  Wiggins  v.  Guthrie,  101  N.  C. 
661,  7  S.  E.  761. 

29.  Gebhard  V.  Parker,  120  N.  Y. 
33,  23  N.  E.  982;  Bartow  v.  Sidway,  72 
Hun  435,  25  N.  Y.  Supp.  179;  Sanchez 
V.  Dickinson,  65  Hun  620,  19  N.  Y. 
Supp.  733;  D'Anglemont  V.  Fischer,  87 
N.  Y.  Supp.  505. 

In  New  York  there  is  no  authority 
for  precluding  the  defendants,  in  case 
of  default  in  serving  the  bill  of  par- 
ticulars, from  giving  evidence  of  their 
"defenses."  The  Code  provision  is 
that  they  may  be  precluded  from  giving 
evidence  of  the  part  or  parts  of  the 
affirmative  allegations  of  which  par- 
ticulars have  not  been  delivered.  Sec- 
tion 531,  Code  Civ.  Proc.  Reichardt 
V.   Plaut,   98  N.  Y.   Supp.   195. 

Excuses. — "The  plaintiff  can  only  be 
required  to  furnish  those  particulars 
which  are  within  his  power  to  furnish 
(People  v.  McClellan,  191  N.  Y.  341, 
348,  '84  N.  E.  68;  Coslow  v.  Wawhinney, 
122  N.  Y.  Supp.  270);  and  if  he  is 
unable  to  furnish  all  the  particulars 
called  for  by  the  order  *  *  *  he 
should  be  directed  to  state  such  lack 
of  knowledge  or  inability  as  a  substi- 
tute for  the  information  required  to  be 
given  by  said  order  (Schwartz  v.  Green, 


60  Hun  582,  14  N.  Y.  Supp.  833;  Ziadi 
V.  Interurban  St.  Ry.,  97  App.  Div.  137, 
89  N.  Y.  Supp.  606;  Ferris  V.  Brook- 
lyn Heights  R.  R.,  116  App.  Div.  892, 
102  N.  Y.  Supp.  463)."  Whitmore  v. 
Jungman,  129  N.  Y.  Supp.  776.  Con- 
nolly v.  Willis,  140  App.  Div.  303,  125 
N.  Y.  Supp.  189,  holding  that  the  affi- 
davit of  the  party's  attorney  in  that 
case  furnished  no  excuse  for  his  non- 
compliance with  the  order  to  file  a 
further  bill  of  particulars. 

30.  Schulhoff  v.  Co-operative  Dress 
Assn.,  3  N.  Y.  Civ.  Proc.  412. 

31.  Ga. — Busby  v.  Marshall,  125  Ga. 
645,  54  S.  E.  646.  111.— American,  R. 
M.  Corp.  v.  Ohio,  etc.  Co.,  120  111.  App. 
614.  S.  C. — Cregier  v.  Smith,  1  Speers, 
298;  Barton  v.  Dunlap's  Admrs.,  2  Mill 
140;  Smyth  v.  Leslie,  1  Mill  240.  Wash. 
Plummer  v.  Weil,  15  Wash.  427,  46  Pac. 
648. 

32.  May  v.  Richardson,  4  Cow.  (N. 
Y.)  56;  Brewster  v.  Sackett,  1  Cow.  (N. 
Y.)   571. 

33.  Winslow  V.  Kierski,  2  Sandf.  (N. 
Y.)   304. 

34.  Wilson  v.  Fowler,  44  Hun  (N. 
Y.)   89. 

35.  Prince  v.  Takash,  75  Conn.  616, 
54  Atl.   1003. 
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2.  Party  Aggrieved,  431 

3.  Voluntary  Assignees,  431 

IV.  NATURE  OF  DECISIONS  REVIEWABLE,  432 

A.  Final  Decrees,  432 

B.  Consent  Decrees  and  Decrees  Pro  Confesso,  433 

C.  Decrees  of  Appellate  Court,  433 

V.  WHEN  MAINTAINABLE,  435 

A.  In  General,  435 

B.  Errors  in  Law  Apparent,  435 

1.  In  General,  435 

2.  Discretionary  Matters,  436 

3.  Error  Must  Appear  on  the  Record,  436 

4.  Nature  of  Errors  Reviewable,  438 

C.  Newly  Discovered  Matter,  440 

1.  In  General,  440 

2.  Discretion  of  Court,  441 

3.  Essential  Elements,  442 

4.  Oral  and  Written  Evidence,  447 

5.  Affidavit,  448 

VI.  FORM,  CONTENTS  AND  SUFFICEENCY  OF  BILL,  448 

A.  Style  or  Caption,  448 

B.  Conformity  With  Petition  for  Leave  To  File,  448 

C.  Signature  and  Verification  of  BUI,  449 

D.  Necessary  Allegations,  450 

E.  Prayer  of  Bill,  451 

VII.  PROCESS,  452 

VIH.    PLEA,  ANSWER  AND  DEMURRER,  452 

A.  Plea  and  Answer,  452 

"B.  Demurrer,  453 

C.  How  Laches  Availed  of,  454 

D.  Waiver,  454 
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IX.    HEARING,  454 


A. 
B. 


C. 
D. 
E. 


Presumptions,  454 
Evidence,  454 

1.  Burden  of  Proof,  454 

2.  Trial  of  Questions  of  Fact,  454 

3.  Depositions,  454 
Scope  of  Hearing,  454 
Dismissal,  455 
Decree,  455 


X.    SUPPLEMENTAL  BILLS  IN  THE  NATURE  OF  BILLS  OF 
REVIEW,  456 

A.  Definition,  Nature  and  Distinctions,  456 

B.  Time  of  Filing,  457 

C.  Procedure  in  Obtaining,  457 

D.  The  Bill,  457 


I.  DEFINITION  AND  DISTINCTIONS.  —  A.  Definition.  —  A 
bill  of  review  is  a  bill  filed  to  reverse  or  modify  a  decree  that  has  been 
signed  and  enrolled  for  error  in  law  apparent  upon  the  face  of  such 
decree,  or  on  account  of  new  facts  discovered  since  publication  was 
passed  in  the  original  cause,  and  which,  by  the  exercise  of  due  dili- 
gence, could  not  have  been  discovered  or  used  before  the  decree  was 
made.1 


1.  2  Foster's  Fed.  Pr.  (4th  ed.)  §354. 
See  also  the  following  cases:  Ark. — 
Killion  v.  Killion,  135  S.  W.  452;  Smith 
v.  Rueker,  129  S.  W.  1079.  111.— Adam- 
ski  v.  Wieczoreh,  170  111.  373,  48  N.  E. 
951;  Mathias  v.  Mathias,  104  Til.  App. 
344.  la. — McGregor  v.  Gardner,  16 
Iowa  538.  Ky—  Peak  v.  Percifull,  3 
Bush  218.  Mass.— Duffy  v.  Hogan,  203 
Mass.  397,  89  N.  E.  630.  Mich.— Dodge 
V.  Northrop,  85  Mich.  243,  48  N.  W.  505. 
N.  Y.— Warren  v.  Union  Bank,  28  App. 
Div.  7,  51  N.  Y.  Supp.  27.  Pa.— Fidel- 
ity  Ins.    Co.'s    Appeal,   3    Walker    185. 

Term Hardwick  v.  American  Can  Co., 

115  Tenn.  393,  89  S.  W.  735,  1  L.  R.  A. 
(N.  S.)  1029.  W.  Va  —  Perkins  v.  Pfalz- 
graff,  60  W.  Ya.  121,  53  S.  E.  £L3;  Hy- 
man  v.  Smith,  10  W.  Va.  298. 

Informal  bills  of  review.  See  Kaw 
Valley  Drainage  Dist.  v.  Union  Pac. 
R.  Co.,  163  Fed.  836,  90  C.  C.  A.  320. 


"It  is  only  a  formal  mode  of  re- 
hearing the  case,  and  is  an  incident 
of  the  original  suit."  Bush  v.  United 
States,   13   Fed.    625. 

Any  bill  whose  main  purpose  is  to 
obtain  a  new  hearing  of  a  controversy 
already  decided,  either  as  a  question 
of  law  or  on  the  same  or  additional 
testimony,  is  a  bill  of  review  or  in  the 
nature  of  a  bill  of  review,  even  though 
it  involves  matters  of  supplement  or 
revivor  or  other  additional  elements. 
Eveland  v.  Stephenson,  45  Mich.  394, 
'8  N.  W.  62,  citing  Perry  v.  Philips,  17 

IVes.   174;    Bainbridge   v.   Bagly,    2    Ph. 

1705. 

And  no  bill  which  concedes  that  the 
former  decree  is  correct  and  which  does 

!  not  seek  to  reverse,  alter  or  explain 
the  latter,  can  be  considered  a  bill  of 
review.  Wallace  v.  Goodlett,  104  Tenn. 
370,  58  a  W.  343. 
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Lord  Eacon's  Ordinance. — Lord  Bacon's  Ordinance  which  has  been 
the  constant  rule  in  chancery,  directs  that  "no  decree  shall  be  re- 
versed, altered  or  explained,  once  under  the  great  seal,  but  upon  bill 
of  review;  and  no  bill  of  review  shall  be  admitted,  except  it  contain, 
either  error  in  law,  appearing  in  the  body  of  the  decree,  without  fur- 
ther examination  of  matters  of  fact,  or  some  new  matter  which  hath 
arisen  in  time  after  the  decree,  and  not  any  new  proof  which  might 
have  been  used  when  the  decree  was  made ;  nevertheless  upon  new  proof 
that  is  come  to  light  after  the  decree  is  made,  and  could  not  possibly 
have  been  used  at  the  time  when  the  decree  passed,  a  bill  of  review 
may  be  guarded  by  the  special  license  of  the  court,  and  not  otherwise."2 

A  bill  of  review  has  been  said  to  be  in  the  nature  of  a  writ  of  error 
because  its  object  is  to  have  the  decree  examined  and  revised.  Though 
it  extends  only  to  the  decree  and  the  pleadings  in  the  cause,  and  has 
reference  to  the  original  cause,  it  is  an  independent  proceeding  and 
not  a  continuance  of  the  former  suit.3 

B.  Distinguished  From  Rehearing.  —  A  bill  of  review  must  not 
be  confounded  with  a  mere  petition  or  motion  for  a  rehearing;  until 
a  final  decree  has  been  passed,  a  court  of  chancery  has  full  power 
over  all  the  proceedings  in  the  case ;  it  can  alter,  amend  or  annul  any 
interlocutory  decree,  and  it  can  on  mere  motion  rehear  the  case,  if 
it  thinks  proper  to  do  so.4     But  the  power  of  a  court  over  the  action  is 


2.  Bacon's  Ord.,  note  1;  Bouv.  Inst. 
§4129;  Story  Eq.  PI.  §404;  Cooper  Eq. 
PI.  §89;  Beames  Ord.  1;  Massie  v.  Gra- 
ham, 3  McLean  41,  16  Fed.  Cas.  No. 
9.263;  Dexter  v.  Arnold,  5  Mason  303,  7 
Fed.  Cas.  No.  3,  856;  Davis  v.  BTuck, 
6  Beav.  393,  49  Eng.  Reprint  878. 

Strict  Construction. — ' '  The  cogniz- 
ance of  bills  of  review  rests  entirely  on 
the  order  of  Lord  Bacon;  but  as  it 
has  been  acquiesced  in,  and  a^cted  on 
from  the  time  of  its  adoption,  it  forms 
a  part  of  the  law  of  equity  which  has 
been  adopted  by  the  Constitution  of 
the  United  States  as  applicable  to  all 
cases  in  equity  within  the  jurisdiction 
of  the  courts  of  the  United  States  (3 
Peters,  446).  This  order  is  to  be  con- 
sidered as  an  act  of  Parliament  or  of 
Congress,  conferring  on  courts  of  equity 
a  new  power,  which  must  be  exercised 
conformably  to  its  provisions,  and  be- 
ing in  derogation  of  the  principles  of 
the  common  law,  must  be  construed 
etrictly,  so  as  to  confine  its  applica- 
tion to  the  specified  cases."  Poole  o. 
Nixon,  9  Pet.  (U.  S.)  770,  9  L.  ed.  305 

3.  Ark.— Killion  v.  Killion,  135  S. 
W.  452.  111.— Griggs  v.  Gear,  8  111.  2. 
Miss. — Cole  v.  Miller,  32  Miss.  89,  citing 
Story    Eq.    PI.,    §§403,    407. 

A  continuation  of  the  original  suit. 
Goolsby   r.    St.    John,    25    Gratt.    (Va.) 
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146.  See  Dunfee  v.  Childs,  59  W.  Va. 
225,   53   S.  E.  209. 

That  process  should  be  issued,  see 
Home  St.  E.  Co.  v.  Lincoln  City,  162 
Fed.  133. 

In  the  Nature  of  a  Writ  of  Error. — 
U.  S—  Taylor  v.  Charter  Oak  Life  Ins. 
Co.,  17  Fed.  566.  N.  M—  Maxwell  Land 
Grant,  etc.  Co.  v.  Thompson,  1  N.  M. 
603.  N.  Y—  Warren  v.  Union  Bank,  28 
App.  Div.  7,  51  N.  Y.  Supp.  27.  W.  Va. 
Hyman  v.  Smith,  10  W.  Va.  298. 

It  has  the  same  scope  and  purpose 
in  a  suit  in  equity  as  a  writ  of  error 
has  in  an  action  at  law.  Bush  v.  Unit- 
ed States,  13  Fed.  625,  holding  that 
such  a  bill,  being  in  the  nature  of  an 
auxiliary  or  supplemental  proceeding, 
may  be  maintained  to  review  a  decree 
against  defendants  at  the  suit  of  the 
United  States.  But  it  differs  from  a 
writ  of  error  in  that  the  latter  tries 
to  correct  the  judgment  of  an  inferior 
court.  Longworth  v.  Sturgis,  4  Ohio 
St.  690. 

Not    Favored Bills    of    review    are 

not  favored  in  equity.  Poole  v.  Nixon, 
9  Pet.  770,  9  L.  ed.  305,  306,  312,  19 
Fed.  Cas.  No.   11,270. 

4.  Merw.  Eq.  §940;  Story  Eq.  PI. 
(10th  ed.)  §421;  Pitman  v.  Thornton, 
65  Me.  95;  Moore  V.  Moore,  2  Ves.  Sr. 
598,  28   Eng.   Eeprint   380;   Standish  C 
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exhausted  by  the  final  adjournment  of  the  term  at  which  a  final  de- 
cree was  made,  and  it  cannot  resume  jurisdiction  without  a  new  pro- 
ceeding.6 What  is  in  substance  an  assignment  of  errors  alleged  to 
have  been  committed  by  the  court  in  rendering  its  opinion  amounts  to 
a  petition  for  a  rehearing  and  cannot  be  treated  as  a  bill  of  review.8 

II.     RIGHT  TO  FILE.  —  A.     Discretion  of  Court.  —  The  grant- 
ing of  leave  to  file  a  bill  of  review  rests  in  the  sound  discretion  of  the 


Radley,  2  Atk.  177,  26  Eng.  Reprint  511. 
See  Wood  v.  Griffith,  1  Mer.  35,  35  Eng. 
Reprint  590.  See  the  title  "Rehear- 
ing." 

A  rehearing  may  be  had  up  to  the 
commencement  of  the  new  term;  after 
that  the  proceeding  must  be  by  bill 
of  review.  U.  S.— Brooks  v.  Burling- 
ton, etc.  R.  Co.,  102  U.  S.  107,  26  L.  ed. 
91.  Md. — United,  etc.  Co.  v.  Stevens, 
67  Md.  156,  8  Atl.  908;  Nowland  V. 
Glenn,  2  Md.  Ch.  368.  R.  I —  Leach  v. 
Jones,  11  R.  I.  386.  W.  Va  —  Morris' 
Admr.  V.  Pevton's  Admr.,  29  W.  Va. 
201,  11  S.  E."  954. 

But  if  there  is  error  on  the  face  of 
the  record,  as  when  a  statute  is  on 
appeal  declared  invalid  as  being  in 
contravention  of  the  common  law,  and 
a  final  decree  has  been  entered,  tha 
petition  for  rehearing  may  be  treated 
as  a  bill  of  review.  Knox  v.  Colum- 
bia, etc.  Co.,  42  Fed.  378. 

After  final  decree  passed  and  the 
term  of  court  expired,  this  supervisory 
and  amendatory  power  is  gone;  a  de- 
cree becomes  final  after  it  has  been 
approved  and  placed  on  the  files  of 
the  court.  Gilpatrick  v.  Glidden,  82  Me. 
201,  19  Atl.  166;  Thompson  V.  Gould- 
ing,   5   Allen    (Mass.)    '81. 

On  petition  for  rehearing,  see  Pen- 
dleton v.  Fay,  3  Paige  (N.  Y.)  204; 
Wiser  v.  Blachly,  2  Johns.  Ch.  (N.  Y.) 
488;  Brookfield  v.  Bradley,  2  Sim.  &  S. 
64,  57  Eng.  Reprint  269;  Grey  v.  Dick- 
enson, 4  Madd.  464,  56  Eng.  Reprint 
776;  Hawker  v.  Buncombe,  2  Madd.  391, 
56  Eng.  Reprint  379;  Gwynne  r.  Ed- 
wards, 9  Beav.  22,  50  Eng.  Reprint  250; 
Tomlins  v.  Palk,  1  Russ.  475,  38  Eng. 
Reprint  184;  Brackenbury  v.  Brack- 
enbury,  2  Jac.  &  W.  391,  37  Eng.  Re- 
print 677;  Willis  v.  Parkinson,  3  Swanst. 
233,  36  Eng.  Reprint  843;  Weston  v. 
Haggerston,  G.  Cooper  134,  35  Eng.  Re- 
print 505;  Perry  v.  Phelips,  17  Ves.  Jr. 
176,  34  Eng.  Reprint  67;  Lane  V.  Hobbs, 
12  Ves.  Jr.  458,  33  Eng.  Reprint  173; 
Newhouse  v.  Mitford,  12  Ves.  Jr.  456, 
33   Eng.   Rsprint   173;   Pickard  t?  Mat- 


theson,  7  Ves.  Jr.  293,  32  Eng.  Reprint 
119;  Ackland  v.  Braddick,  3  Y.  &  Coll. 
237. 

The  English  practice  with  regard  to 
rehearings  has  not  found  favor  in  the 
United  States.  Jenkins  v.  Eldridge,  3 
Story  299,  13  Fed.  Cas.  No.  7,267;  Emer- 
son v.  Davies,  1  Woodb.  &  M.  21,  8  Fed. 
Cas.  No.  4,437;  Thompson  v.  Goulding, 
5  Allen   (Mass.)   81. 

5.  Grames  V.  Hawley,  50  Fed.  319, 
ritino  Bank  of  U.  S.  v.  Moss,  6  How. 
(U.  S.)  31,  12  L.  ed.  331;  Sibbald  v. 
United  States,  12  Pet.  (U.  S.)  488,  9 
L.  ed.  1167;  Jackson  v.  Ashton,  10  Pet. 
(U.  S.)  480,  9  L.  ed.  502;  Cameron  v. 
McRoberts,  3  Wheat.  (U.  S.)  591,  4  L. 
ed.  467;  Medford  v.  Dorsey,  2  Wash. 
C.  C.  433,  16  Fed.  Cas.  No.  9,389;  Becker 
v.  Sauter,  89  111.  596. 

"No  principle  is  better  settled,  or 
of  more  universal  application,  than  that 
no  court  can  reverse  or  annul  its  own 
final  decrees  or  judgments  for  errors  of 
fact  or  law,  after  the  term  in  which 
they  have  been  rendered,  unless  for 
clerical  mistakes  (3  Wheat.,  591;  3 
Peters,  431),  or  to  re-instate  a  cause 
dismissed  by  mistake  (12  Wheat.  10); 
from  which  it  follows  that  no  change 
or  modification  can  be  made,  which  may 
substantially  vary  or  affect  it  in  any 
material  thing.  Bills  of  review,  in  cases 
in  equity,  and  writs  of  error,  coram 
voiis,  at  law,  are  exceptions  which  can- 
not affect  the  present  motion."  Sib- 
bald v.  United  States,  12  Pet.  (U.  S.) 
488,  9  L.  ed.  1167. 

6.  Jourolmon  v.  Ewing,  85  Fed.  103, 
29  C.  C.  A.  41. 

A  petition  for  rehearing,  if  it  contain 
sufficient  averments,  it  has  been  held, 
may  be  treated  as  a  bill  of  review. 
Central  T.  Co.  v.  Grant,  etc.  Co.,  135 
U.  S.  207,  10  Sup.  Ct.  736,  34  L.  ed. 
97;  Poole  v.  Nixon,  9  Pet.  770,  9  L.  ed. 
305,  19  Fed.  Cas.  No.  11,270;  Hoffman 
v.  Knox,  50  Fed.  484,  1  C.  C.  A.  535; 
Knox  v.  Columbia,  etc.  Co.,  42  Fed.  378; 
Heernians  v.  Montague  (Va.),  20  S.  E, 
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court,7  and  leave  to  file  a  bill  of  review  will  not  be  granted  if,  looking  at 
all  the  circumstances,  the  court  can  see  that  it  would  be  productive  of 
mischief  to  innocent  parties,  or  for  any  other  cause  inadvisable.8 

B.  Enrollment  op  Decree.  —  Necessity  For.  —  A  bill  of  review 
is  proper  after  a  decree  has  been  enrolled.  If  the  decree  has  not  been 
enrolled,  a  bill  in  the  nature  of  a  bill  of  review,  or  a  supplemental  bill 
in  the  nature  of  a  bill  of  review,  is  the    appropriate    remedy.9      The 


899.  Contra,  Fries  v.  Fries,  1  Mc Arthur 
(D.  C.)  291. 

In  some  states  where  a  rehearing  is 
available  a  bill  of  review  will  not  lie. 
Stallworth  v.  Blum,  50  Ala.  46;  Central 
Georgia  Bank  v.  Iverson,  73  Ga.  19. 

7.  Bicker  v.  Powell,  100  U.  S.  104, 
25  L.  ed.  527;  Kimberly  v.  Arms,  40  Fed. 
548  (appeal  dismissed  in  136  U.  S.  629, 
10  Sup.  Ct.  1064,  34  L.  ed.  557);  Mul- 
rey  v.  Carberry  (Mass.),  93  N.  E.  796. 

It  must  appear  that  the  plaintiff  in 
the  bill  of  review  has  been  deprived  of 
some  substantial  equity  by  the  de- 
cree sought  to  be  reviewed.  Keith  v. 
Alger,  124  Fed.  32,  59  C.  C.  A.  552. 

8.  Story  Eq.  PI.,  §417,  and  the  fol- 
lowing cases:  U.  S. — Providence  Bub- 
ber  Co.  v.  Goodyear,  9  Wall.  80'9,  19 
L.  ed.  828,  where  the  petitioners  had 
slept  upon  knowledge  for  seven  years. 
Ga. — Hargraves  v.  Lewis,  7  Ga.  110.  Pa. 
Wilson's  Appeal,  3  Atl.  447.  Term. 
Saunders  v.  Savage  (Tenn.  Ch.),  63  S. 
W.  218. 

Failure  to  use  reasonable  diligence 
in  the  application  based  upon  new  mat- 
ter destroys  the  title  to  the  relief. 
Providence  Bubber  Co.  v.  Goodyear, 
supra,  citing  Story  Eq.  PI.,  §414. 

9.  Story's  Eq.  PL  (10th  ed.)  §§403, 
421.  And  see  the  following  cases: 
U.  S. — Dexter  v.  Arnold,  5  Mason  303, 
7  Fed.  Cas.  No.  3,856.  Fla.— Putnam  v. 
Lewis,  1  Fla.  507.  Miss. — Her  v.  Bouth's 

Heirs,    3    How.    276.      N.    Y Wiser    V. 

Blachly,  2  Johns.  Ch.  488;  Greenwich 
Bank  v.  Loomis,  2  Sandf.  Ch.  70.  Va. 
Laidley  v.  Merrifield,  7  Leigh  346; 
Ellzey  v.  Lane's  Exr.,  2  Hen.  &  M.  589. 
Eng.—  Hodson  v.  Ball,  1  Phill.  177,  41 
Eng.  Beprint  599;  Perry  v.  Phelips,  17 
Ves.  Jr.  173,  34  Eng.  Beprint  67;  Smith 
V.  Clay,  3  Bro.  Ch.  639n,  29  Eng.  Be- 
print 743;  s.  c.  Amb.  645,  27  Eng.  Be- 
print 419;  Dormer  v.  Fortescue,  3  Atk. 
124,  26  Eng.  Beprint  875;  Standish  v. 
Badley,  2  Atk.  177,  26  Eng.  Beprint  511. 

See  infra,  X. 

"Some  suggestions  have  been  made 
as  to  the  nature  and  character  of  the 


present  bill — whether  it  is  to  be  treated 
as  a  bill  of  review,  or  what  other  is 
its  appropriate  denomination.  As  the 
original  decree,  which  it  seeks  to  re- 
view, was  properly,  according  to  our 
course  of  practice,  to  be  deemed  rec- 
orded and  enrolled  as  of  the  term  in 
which  the  final  decree  was  passed,  it  is 
certainly  a  bill  of  review  in  contradis- 
tinction to  a  bill  in  the  nature  of  a 
bill  of  review,  which  latter  bill  lies 
only  when  there  has  been  no  enrollment 
of  the  decree.  Being  a  bill  brought 
by  the  original  parties  and  their  privies 
in  representation,  it  is  also  properly  a 
bill  of  review  in  contradistinction  to 
an  original  bill  in  the  nature  of  a  bill 
of  review;  which  latter  bill  brings  for- 
ward the  interests  affected  by  the  de- 
cree other  than  those  which  are  founded 
in  privity  of  representation.  The  pres- 
ent bill  seeks  to  revive  the  suit  by 
introducing  the  heirs  of  Whiting  be- 
fore the  court;  and  so  far  it  has  the 
character  of  a  bill  of  revivor.  It  seeks 
also  to  state  a  new  fact,  viz.,  the 
death  of  Whiting,  before  the  sale,  and 
so  far  it  is  supplementary.  It  is,  there- 
fore, a  compound  bill  of  review,  of  sup- 
plement, and  of  revivor;  and  it  is  en- 
tirely maintainable  as  such,  if  it  pre- 
sents facts  which  go  to  the  merits  of 
the  original  decree  of  foreclosure  and 
sale."  Whiting  v.  Bank  of  United 
States,  13  Pet.  (U.  S.)  6,  10  L.  ed.  33, 
37. 

"Under  the  old  equity  practice,  when 
a  case  terminated  the  decree  was  en- 
rolled. Thereafter,  and  after  the  close 
of  the  term,  it  could  not  be  disturbed, 
except  by  bill  of  review.  We  have  no 
enrollment,  technically  so  called,  in  this 
country,  and  yet  the  same  principle 
controls.  All  decrees  are  deemed  to  be 
enrolled  as  of  the  term  in  which  they 
are  made.  Whiting  v.  Bank,  13  Pet. 
6;  Dexter  v.  Arnold,  5  Mason,  303. 
Although  the  decree  may  not  be  respon- 
sive to  the  language  of  the  bill,  yet 
the  record  is  completed,  and  the  court 
cannot  disturb  it   thereafter.     A  mere 
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actual  enrollment  of  decrees  under  the  old  rules  as  to  L;lls  of  review 
is  not  now  important.10  As  was  the  ease  upon  enrollmenl  under  the 
old  practice,  so  upon  the  close  of  the  term  under  tin-  modern  practice, 
after  a  final  decree,  everything  which  accrued  in  the  case  is  res 
adjudicata.11 

In  this  country  decrees  are  deemed  to  be  enrolled  as  of  the  term  at 
which  they  are  made.12 

C.  Performance  of  Decree.  —  Necessity  for. —  Founded  on  Lord 
Bacon's  ordinance  it  is  the  practice  not  to  entertain  bills  of  review  un- 
til the  decree  to  be  reviewed  has  been  performed,  or  an  excuse  given  for 


clerical  mistake  in  figures  is  sometimes 
corrected  on  motion,  but  where  a  fore- 
closure case  has  passed  into  a  decree, 
the  sale  made  and  confirmed,  it  is  to 
be  looked  upon  as  something  complete, 
and  if  there  is  any  mistake  in  it,  it 
should  be  corrected  by  a  bill  in  review; 
and  while  that  may  involve  a  little 
trouble  and  expense,  it  is  the  only  safe 
way  to  do."  Robinson  v.  Rudkins,  28 
Fed.  8,  per  Brewer,  J. 

10.  For  the  reason  of  the  former  re- 
quirement, see  Gilb.  For.  Rom.  ch.  10, 
§182. 

The  enrollment  of  decrees  in  Eng- 
land is  now  little  known  in  practice, 
and  hence  bills  of  review  are  rarely 
brought.  Story  Eq.  PI.  (10th  ed.) 
§403;   Cooper  Eq.  PI.  §91. 

11.  Poole  V.  Nixon,  9  Pet.  770,  9 
L.  ed.  305.  19  Fed.  Cas.  No.  11,270. 
The  alteration  made  by  Bacon's  Or- 
dinance (Purcell  V.  Miner,  4  Wall.  (U. 
S.)  513.  18  L.  ed.  435);  being  deroga- 
tory of  the  common  law,  is  strictly 
construed. 

12.  Street  Fed.  Eq.  Pr.,  §2117; 
Whiting  f.  Pankof  U.  S.,  13  Pet.  (U.  S.) 
6,  10  L.  ed.  33;  Giant  P.  Co.  v.  Cali- 
fornia, etc.  Co.,  5  Fed.  197,  201;  Dex- 
ter t>.  Arnold,  5  Mason  303,  7  Fed.  Cas. 
No.  3,856. 

Hence  the  time  for  filing  begins  when 
the  term  has  ended  at  which  the  de- 
cree was  entered.  Robinson  t'.  Rudkins, 
28  Fed.  8. 

Equity  rule  'SS  probably  extends  the 
time  beyond  the  end  of  the  succeeding 
term. 

"This  distinction  between  a  bill  of 
review  and  a  bill  in  the  nature  of  a 
bill  of  review,  though  important  in 
England,  is  not  felt  in  the  practice  of 
the  courts  in  the  United  State*,  and  per- 
haps rarely  in  any  of  the  State  courts 
of  Equity  in   the  Union.     I  take  it  to 


be  clear,  that  in  the  courts  of  the 
United  States  all  decrees  as  well  as 
judgments  are  matters  of  record,  and 
are  deemed  to  be  enrolled  as  of  the 
term,  in  which  they  are  passed.  So 
that  the  appropriate  remedy  is  by  a 
bill  of  review."  Dexter  v.  Arnold,  5 
Mason  (U.  S.)  303,  310,  7  Fed.  Cas.  No. 
3,856. 

This  is  the  rule  in  the  federal  courts 
under  equity  rule  88.  Story  Eq.  PL, 
§421,  citing  Lewisburg  Bank  v.  Sheffey, 
140  U.  S.  445,  11  Sup.  Ct.  755,  35  L.  ed. 
493;  Roemer  v.  Simon,  91  U.  S.  149, 
23  L.  ed.  267;  Glenn  v.  Dimmock,  43 
Fed.  550;  The  Comfort,  32  Fed.  327. 

The  general  rule  prevailing  "in  this 
country  is  that  the  decree  is  construc- 
tively taken  to  be  enrolled  when  the 
court  by  which  it  is  rendered  has 
finally  adjourned  for  the  term.  When 
thus  enrolled  the  cause  is  considered 
at  an  end,  as  finally  determined,  and  a 
bill  of  review  in  the  proper  court  will 
lie."  McGregor  v.  Gardner,  16  Iowa 
538,  546,  citing  Burch  v.  Scott,  1  Gill 
&  J.  (Md.)  393;  1  Bland  112;  Cole  v. 
Miller,  32  Miss.  101;  Simms  v.  Thomp- 
son, 1  Dev.  Ch.  (N.  C.)  197;  Bennett 
p.  Winter,  2  Johns.  Ch.  (N.  Y.)  205; 
Cook  v.  Bay,  4  How.  (Miss.)  483;  Kenon 
V.  Williamson,  2  N.  C.  350;  Banks  t?. 
Anderson,  2  Hen.  &  M.  20,  Id.  589. 

"In  Tennessee  decrees  in  equity  are 
deemed  to  be  enrolled  as  of  the  term 
at  which  they  are  passed,  whether  ac- 
tually enrolled  or  not."  La  Grange,  etc. 
R.  Co.  v.  Rainey,"  7  Coldw.  (Tenn.) 
420. 

In  Maryland  "a  decree  is  considered 
as  enrolled,  when  signed  by  the  Chan- 
cellor, filed  by  the  register,  and  the 
term  elapsed  at  which  it  was  made; 
and  such  decree  cannot  be  reheard  upon 
petition."  Pfeltz  v.  Pfeltz,  1  Md.  Ch. 
455. 
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non-performance.18  It  is  the  rule  of  the  court  that  the  bringing  of 
such  bill  shall  not  prevent  executing  the  decree  impeached  and  that 
a  party  shall  not  be  allowed,  except  under  very  special  circumstances, 
to  file  or  prosecute  such  a  bill,  unless  he  performs  at  the  proper  time 
all  that  the  decree  commands.1* 


13.  Bacon's  Law  Tracts,  280;  Cooper 
Eq.  PL,  §§69,  90;  Story  Eq.  PI.  (10th 
ed.)  §406;  Bouv.  Inst.  §4126;  Bacon's 
Ord.  n.  3;  Mitf.  Eq.  PI.  §88,  and  the 
following  cases:  TJ.  S — Burley  V. 
Flint,  105  U.  S.  247,  26  L.  ed.  986,  and 
cases  cited.  111. — Cole  v.  Littledale, 
164  111.  630,  45  N.  E.  969;  Kuttner  V. 
Haines,  135  111.  382,  25  N.  E.  752,  25 
Am.  St.  Eep.  370.  N.  J.— Partridge  V. 
Perkins,  32  N.  J.  Eq.  399.  N.  Y.— Liv- 
ingston  v.  Hubbs,  3  Johns.  Ch.  124; 
Wiser  v.  Blachly,  2  Johns.  Ch.  488.  Eng. 
Partridge  v.  Usborne,  5  Euss.  195,  38 
Eng.  Reprint  1000. 

"The  rule  is  well  settled,  subject, 
however,  to  some  exceptions,  that  'Be- 
fore a  bill  of  review  .  .  .  can  be 
filed  the  decree  must  be  first  obeyed 
and  performed.  .  .  .  Thus,  if 
money  is  directed  to  be  paid  it  ought 
to  be  paid  before  the  bill  of  review 
is  filed;  though  it  may  afterwards  be 
ordered  to  be  refunded.'  2  Dan.  Ch. 
Pr.,  4th  ed.,  1582;  Story,  Eq.  PI,  sec. 
406.  Chancellor  Kent  thus  states  the 
rule  and  the  reason  of  it  in  Wiser  v. 
Blachly,  2  Johns.  Ch.,  488:  'In  the 
first  place,  the  party  asking  for  a  bill 
of  review  must  generally  show  that  he 
has  performed  the  decree;  especially  if 
it  be  ...  a  decree  for  the  pay- 
ment of  money,  and  he  must  likewise 
pay  the  costs,  and  nothing  will  excuse 
the  party  from  this  duty  but  evidence 
of  his  inability  to  perform  it.  Williams 
V.  Mellish,  1  Vern.,  117;  Fitton  v.  Mac- 
clesfield, 1  Vern.,  264;  Cooper,  Eq.  PI. 
90;  note  to  Bishop  of  Durham  v.  Lid- 
dell,  2  Bro.  (P.  C),  63.  This  appears 
to  be  a  settled  rule,  laid  down  both  in 
the  ancient  and  modern  books.'  " 
Eicker  v.  Powell,  100  U.  S.  104,  25 
L.  ed.  527,  followed  in  Gregory  v.  Pike, 
67  Fed.  852,  15  C.  C.  A.  33,  21  U.  S. 
App.  658;  Hoffman  c.  Pearson,  50  Fed. 
484,  1  C.  C.  A.  535,  8  U.  S.  App.  19; 
Kimberly  v.  Arms,  40  Fed.  548,  555. 

The  effect  of  the  rule  was  stated  by 
Chancellor  Kent  in  language  frequently 
quoted:  "To  prevent  abuse  in  the 
administration  of  justice  by  filing  bills 
of  review  for  delay  and  vexation,  or 
otherwise   protracting  the   litigation  to 


the  discouragement  and  distress  of  the 
adverse  party."  Wiser  v.  Blachly,  2 
Johns.  Ch.   (N.  Y.)   488. 

It  has  been  held  that  "placing  the 
amount  of  a  decree  in  Equity  in  the 
hands  of  the  master,  in  bank  notes,  is 
such  a  substantial  compliance  with  the 
order  of  the  court  as  will  save  the 
party  from  an  imputed  neglect  or  con- 
tempt, and  authorize  the  filing  of  a 
bill  of  review."  Taylor  v.  Person,  9 
N.  C.  298. 

The  party  is  not  bound  to  perform 
any  more  of  the  decree  than  his  adver- 
sary can  show  that  he  is  bound  to  per- 
form at  the  time  when  he  seek*  to 
bring  a  bill  of  review  and  in  regard  to 
which  he  is  in  default.  Griggs  V. 
Grear,  8  HI.  2;  Partridge  v.  Usborne, 
5  Euss.  195,  38  Eng.  Reprint  1000,  per 
Lord  Lyndhurst. 

If  any  act  be  decreed  to  be  done, 
which  extinguishes  the  parties'  rights 
at  common  law,  as  making  of  assur- 
ances or  release,  acknowledging  satis- 
faction, cancelling  of  bonds,  or  evi- 
dence, and  the  like,  it  is  declared  that 
those  parts  of  the  decree  are  to  be 
spared  until  the  bill  of  review  be  de- 
termined. Story  Eq.  PI.  (10th  ed.) 
§406;  Cooper  Eq.  PI.  §90;  Massie  v. 
Graham,  3  McLean  41,  16  Fed.  Cas. 
No.  9,263. 

14.  Adams  Eq.  §417,  citing  Mitf. 
Eq.  PI.  §88;  Partridge  v.  Usborne,  5 
Euss.   195,   38   Eng.   Eeprint   1000. 

Some  of  the  exceptions  are  noted  in 
the  last  preceding  note.  See  also  infra, 
I,  E,  3. 

Stay. — On  proper  petition  the  pro- 
ceedings may  be  stayed  pending  the  bill 
of  review.  U.  S. — Wallamet,  etc.  Co. 
v.  Hatch,  19  Fed.  347.  Ala.— Cochran 
v.  Eison,  20  Ala.  463.  Ga. — Bennett 
v.  Brown,  56  Ga.  216.  Md.— Burch  v. 
Scott,  1  Bland  112.  Miss — Denson  v. 
Denson,  33  Miss.  560.  Ohio. — Way  V. 
Hillier,  16  Ohio  105. 

Where  the  decree  sought  to  be  re- 
viewed is  for  the  payment  of  money, 
"no  stay  of  proceedings,  by  way  of 
restraining  order  against  the  original 
decree,  should  be  granted,  except  the 
money  thereby  decreed  to  be  paid,  or 
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Exceptions.  —  But  it  has  been  said  by  the  highest  court  of  the  land 
that  whatever  may  be  said  as  to  bills  "which  are  really  only  bills  in 
the  nature  of  bills  of  review,  and  which  can  only  be  filed  in  special 
license,  we  think  it  clear  that  as  to  bills  which  relate  to  errors  on  the 
face  of  the  decree  alone,  and  which  may  be  filed  without  leave,  no 
such  rule  prevails.  The  filing  without  performance  is  in  the  nature 
of  privilege  not  jurisdiction."15 

The  same  court  reviewing  the  provision  of  the  ordinance  requiring 
that  before  a  bill  shall  be  put  in  the  party  that  prefers  it  shall  furnish 
security  for  costs  and  damages  resulting  from  delay  if  it  be  found 
against  him,  said  that  "undoubtedly  a  court  would  strike  a  bill  from 
the  files  if  it  got  there,  without  a  performance  of  the  decree,  or  the  se- 
curity required  unless  good  cause  was  shown  why  it  had  not  been 
done."10 


be  brought  into  court  to  abide  the 
result  of  the  bill  of  review,  or  security 
be  given  for  the  performance  of  the 
original  decree  in  case  the  bill  of  re- 
view be  dismissed.  Such  seems  to  be 
the  authorized  practice  in  cases  of  de- 
crees for  the  payment  of  money  (Griggs 
p.  Gear,  3  Gil.  2;  Horner  p.  Zimmerman, 
45  111.  14;  Burch  p.  Scott,  1  Bland  (Md.) 
112;  same  case  in  1  Gil.  &  Johns.  393 
(reversed  upon  another  point);  Living- 
ston p.  Hubbs,  3  Johns.  Ch.  Rep.  124; 
Wiser  p.  Blachly,  2  Johns.  Ch.  488),  and 
it  seems  to  be  founded  in  reason." 
Manufacturers  Paper  Co.  V.  Lindblom, 
68  111.  App.  539,  545. 

Order  of  Restitution. — "Under  its 
power  of  restitution,  the  court  may 
make,  in  such  case,  any  decree  or  order 
between  the  parties  to  the  first  bill, 
if  made  parties  to  the  second,  that 
may  be  necessary  to  the  effectuation  of 
equity  and  justice  between  them, 
whether  there  be  specific  prayers  for 
■uch  relief  or  not,  it  being  based  upon 
errors  appearing  in  the  record."  Ka- 
nawha Hardwood  Co.  P.  Evans,  65  W. 
Va.  622,  64  S.  E.  917. 

15.     TJ.  S Hoffman  p.  Knox,  50  Fed. 

484,  1  C.  C.  A.  535;  Kimberly  P.  Arms, 
40  Fed.  548,  136  U.  S.  629,  10  Sup.  Ct. 
1064,  34  L.  ed.  557;  Swan  p.  Wright, 
3  Woods  587,  23  Fed.  Cas.  No.  13,670. 
D.  O. — Perkins  P.  TVrer,  24  App.  Cas. 
447.  111.— Cole  P.  Burnap,  164  111.  630, 
45  N.  E.  969.  Mich. — People  P.  Huron 
Circuit  Judge,  40  Mich.  166.  N.  J. 
Partridge  P.  Perkins,  32  N.  J.  Eq.  399. 

Compare  Davis  p.  Speiden,  104  U.  S. 
83,  26  L.  ed.  660  (for  error  apparent); 
Poole  p.  Nixon,  9  Pet.  770,  9  L.  ed. 
305,  19  Fed.  Cas.  No.  11,270;  Phillips 
p.  Mariner,  5  Biss.  26,  19  Fed.  Cas.  No. 


11,105;  Massie  P.  Graham,  3  McLean 
41,  16  Fed.  Cas.  No.  9,263. 

In  Davis  p.  Speiden,  104  U.  S.  83, 
26  L.  ed.  660  (citing  Forman  p.  Stick- 
ney,  77  111.  575),  the  court,  by  Chief 
Justice  Waite,  further  said:  "The  in- 
justice of  the  decree  as  it  stood  was 
manifest  on  the  face  of  the  record,  and 
the  showing  by  the  affidavit,  which  was 
uncontradicted,  clearly  brought  the 
complainant  in  review  within  the 
operation  of  the  exception  to  the  rule 
dispensing  with  performance  in  case  of 
'Poverty,  want  of  assets,  or  other  in- 
ability to  do  it.'  " 

The  ground  for  non-performance 
should  be  stated  in  the  bill.  Kimberly 
P.  Arms,  40  Fed.  548,  136  U.  S.  629, 
10  Sup.  Ct.  1064,  34  L.  ed.  557. 

If  payment  of  the  costs  of  the  prior 
suit  is  a  prerequisite,  the  bill  of  review 
must  show  such  payment  or  an  excuse 
therefor;  on  failure  to  do  so,  the  court 
may  order  a  stay  of  proceedings  until 
the  condition  is  complied  with.  Miller 
p.  Clark,  49  Fed.  695,  47  Fed.  850. 

An  injunction  may  be  modified  by 
bill  of  review  when  a  subsequent 
statute  changes  the  rights  of  the  par- 
ties. U.  S. — South  Carolina  p.  Georgia, 
93  U.  S.  4,  23  L.  ed.  782;  Pennsylvania 
p.  Wheeling  &  B.  B.  Co.,  18  How.  421, 
15  L.  ed.  435.  Conn. — Bartholomew  v. 
Harwinton,  33  Conn.  408.  Mass. — Saw- 
yer p.  Davis,  136  Mass.  239,  49  Am. 
Rep.  27. 

See  generally:  HI. — Griggs  p.  Gear, 
8  HI.  2.  N.  Y. — Livingston  p.  Hubbs, 
3  Johns.  Ch.  124.  N.  C — Stalling  p. 
Goodloe,  7  N.  C.  159.  Eng.—  Williams 
p.  Mellish,  1  Vern.  117,  23  Eng.  Reprint 
354. 

16.     Davis  P.  Speiden,  104  TJ.  S.  83, 
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D.  Cumulative  and  Exclusive  Remedies.  —  1.  Appeal.  —  In 
chancery  all  matters,  whether  of  discretion  or  of  positive  law,  are  sub- 
ject to  review  in  a  superior  court.  Or  a  bill  of  review  may  also  be 
filed  in  the  same  court,  to  correct  an  error  in  the  original  decree.17 

2.  After  End  of  Term.  —  A  bill  of  review  is  the  only  proper  remedy 
to  set  aside  a  final  decree  and  obtain  a  rehearing,  if  the  term  of  court 
at  which  the  final  decree  was  entered  has  expired.18 

3.  Statutory  Remedies.  —  In  some  jurisdictions  there  have  been 
other  remedies  substituted  for  the  remedy  by  bill  of  review,  and  it 
is  no  longer  maintainable.19 

E.  Leave  of  Court.  —  1.  Necessity  for.  —  A  bill  of  review  for 
errors  apparent  may  be  filed  as  a  matter  of  right  without  leave  of 
court,20  while  if  for  new  matter,  it  is  filed  only  upon  leave  of  court 


26  L.  ed.  660.  See  also  Miller  v.  Clark, 
47  Fed.  850  (enforcing  rule  as  to  costs); 
Swan  v.  Wright,  3  Woods  587,  23  Fed. 
Cas.  No.  13,670. 

17.     Moore  v.   Bracken,   27   111.   22. 

Such  Bill  Cannot  be  Substituted  for 

a  New  Trial   or  Appeal. — Ga Brower 

v.  Cothran,  75  Ga.  9.  Mich. — Roberge 
v.  De  Lisle,  158  Mich.  16,  122  N.  W. 
362;  Simmons  v.  Conklin,  129  Mich. 
190,  88  N.  W.  625;  Murphy  v.  Schoder, 
126  Mich.  607,  85  N.  W.  1080.  Tenn. 
Duffield  v.  Owen  (Tenn.  Ch.),  42  S.  W. 
691. 

Rule  in  Alabama. — "Bill  of  review, 
its  office,  scope,  and  effect,  has  been 
frequently  considered  by  this  court; 
and  it  was  long  since  anounced  as  set- 
tled that  such  a  bill  was  not  available 
in  lieu  of  appeal  or  writ  of  error;  but 
that  to  be  available  it  must  be  appar- 
ent from  the  record  that  an  erroneous 
conclusion  of  law,  of  substance  and 
not  mere  form,  has  been  reached  and 
effected  by  the  court  as  affecting  the 
rights  of  the  parties;  that  errors  other- 
wise, in  the  regularity  of  the  proceed- 
ings, erroneous  deductions  from  the 
evidence,  must  be  corrected  by  appeal 
or  other  action  in  that  nature."  Vary 
V.    Thompson    (Ala.),   52   So.    951. 

18.  U.  S. — Roemer  v.  Simon,  91  U.  S. 
149,  23  L.  ed.  267.  Ky. — Breckenridge 
t;.  Taylor's  Admr.,  1  B.  Mon.  263;  Gar- 
ner's Admr.  v.  Strode,  5  Litt.  314;  Bram- 
let's  Heirs  v.  Pickett's  Heirs,  2  A.  K. 
Marsh.  10,  12  Am.  Dec.  350.  Md. 
Thruston  v.  Devecmon,  30  Md.  210; 
Hollingsworth  v.  McDonald,  2  Har.  & 
J.  230,  3  Am.  Dec.  545.  Mich.— Stock- 
ley  v.  Stockley,  93  Mich.  307,  53  N.  W. 
523.     R.   I. — Leach   v.   Jones,    11    R.    I. 

386.     Tenn Frazer  v.  Sypert,  5  Sneed 

100.     Vt.— Mead  v.  Arms,  3  Vt.  148,  21 
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Am.   Dec.   581.      W.   Va  —  Keck   v.   Al- 
lender,  37  W.  Va.  201,  16  S.  E.  520. 

19.  Cal. — San  Francisco  Sav.  Assn. 
v.  Thompson,  34  Cal.  76.  Ga. — Brower 
v.  Cothran,  75  Ga.  9.  Tex. — Seguin  v. 
Maverick,  24  Tex.  526. 

For  effect  of  statutory  enactments 
on  vacating,  modifying  or  abolishing 
bills  of  review,  see:  Ark. — Jacks  v. 
Adair,  33  Ark.  161.  Cal. — San  Fran- 
cisco, etc.  Co.  v.  Thompson,  34  Cal.  76. 
N.  H.— Brooks  v.  Howard,  55  N.  H.  69. 
Ore.— Hilts  v.  Ladd,  35  Ore.  237,  58 
Pac.  32.  Tenn — Eaton  v.  Dickinson,  3 
Sneed  397.  W.  Va.— Gallatin,  etc.  Co. 
v.  Davis,  44  W.  Va.  109,  28  S.  E.  747. 

Wis Crowns   v.   Forest   Land   Co.,   102 

Wis.  97,  78  N.  W.  433. 

20.  Story  Eq.  PI.  §405;  Cooper  Eq. 
PI.  §§89,  90;  Beames  Ord.  Ch.  3,  4; 
and  the  following  cases:  Davis  v. 
Speiden,  104  U.  S.  83,  26  L.  ed.  660; 
Ricker  v.  Powell,  100  U.  S.  104,  25  L. 
ed.  527;  Copeland  v.  Bruning,  104  Fed. 
169;  Ross  v.  Prentiss,  4  McLean  106, 
20  Fed.  Cas.  No.  12,078;  Massie  v. 
Graham,  3  McLean  41,  16  Fed.  Cas.  No. 
9,263;  Gregor  v.  Molesworth,  2  Ves. 
109,  28  Eng.  Reprint  72. 

But  not  when  an  appellate  court  has 
decided  the  case.  Kimberly  v.  Arms, 
40  Fed.  548,  136  U.  S.  629,  10  Sup.  Ct. 
1064,   34  L.   ed.   557. 

Contra,  if  the  appeal  has  been  dis- 
missed. Willamette  Iron  Bridge  Co.  c. 
Hatch,  125  U.  S.  1,  8  Sup.  Ct.  811,  31 
L.  ed.  629;  Ensminger  v.  Powers,  108 
U.  S.  292,  2  Sup.  Ct.  643,  27  L.  ed. 
732. 

That  leave  is  unnecessary  for  error 
apparent,  see  generally:  U.  S. — Acord 
v.  Western  Pocahontas  Corp.,  156  Fed. 
989;  Copeland  v.  Bruning.  104  Fed.  169. 
Ark.— Wood  v.  Wood,  59  Ark.  441,  27 
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first  obtained,21  and  the  granting  of  such  leave  is  always  within  the 
discretion  of  the  court.22  If  such  a  bill  is  filed  without  leave,  it  will 
be  taken  off  the  file,  or  the  proceedings  stayed.28  Though  a  bill  is 
brought  for  error  of  law  it  cannol  be  filed  without  leave  if  the  appli- 
cation is  also  based  on  newly  discovered  matter.24 


S  W.  641,  43  Am.  St.  Rep.  42,  28  L.  R. 
A.  157.  EL— Griswold  V.  Heinroth,  154 
111.  App.  124.  Ky  —  Berry  r.  Stock- 
well,  10  B.  Mon.  299.  Miss.— Denson 
v.  Denson,  33  Miss.  560.  N.  J.— Buck- 
ingham v.  Corning,  29  N.  J.  Eq.  238. 
N.  C. — Kenon's  Exr.  V.  Williamson,  2 
N.  C.  350.  Ohio.— St.  Clair  v.  Piatt, 
Wright  532.  Pa.— Priestley 's  Appeal, 
127  Pa.  420,  17  Atl.  1084,  4  L.  R.  A. 
503.  Term. — Puryear  v.  Puryear,  5 
Baxt.  640;  Colville  v.  Colville,  9  Humph. 
524.  Vt.— Barnum  v.  McDaniels,  6  Vt. 
177.  W.  Va.— Dunfee  v.  Childs,  45  W. 
Va.  155,  30  S.  E.  102. 

21.  Bouv.  Inst.  §§4123,  4125;  Merw. 
Eq.  §§940,  942  Story  Eq.  PI.  §§412, 
417,  and  the  following  cases:  U.  S. 
Massie  v.  Graham,  3  McLean  41,  16 
Fed.  Cas.  No.  9,263.  Ky.— Bleight  v. 
Mcllvoy,  4  B.  Mon.  1472;  Edmondson 
v.  Mosebv's  Heirs,  4  J.  J.  Marsh.  497, 
500.  Pa.— Priestley's  Appeal,  127  Pa. 
420,  17  Atl.  1084,  4  L.  R.  A.  503.  Term. 
Winchester  v.  Winchester,  1  Head  460. 
Va.— Hatcher  v.  Hatcher,  77  Va.  600. 
See:  U.  S. — Thomas  v.  Harvie's  Heirs, 
10  Wheat.  146,  6  L.  ed.  287;  Wood  v. 
Mann,  2  Sumn.  316,  30  Fed.  Cas.  No. 
17,953;  Ross  V.  Prentiss,  4  McLean  106, 
20  Fed.  Cas.  No.  12,078;  Dexter  v.  Ar- 
nold, 5  Mason  303,  7  Fed.  Cas.  No. 
3,856.  Ky.— Berry  V.  Stockwell,  10  B. 
Mon.  299.  N.  Y.— Webb  v.  Pell,  1  Paige 
564.  N.  C.— Kenon's  Exr.  v.  William- 
son, 2  N.  C.  350.  Eng.— Urquhart  V. 
Urquhart,  13  Sim.  613  60  Eng.  Reprint 
239;  Young  r.  Keighlv,  16  Yes.  348, 
33  Eng.  Reprint  1015;  Bennet  v.  Lee, 
2  Atk.  487,  528,  26  Eng.  Reprint  694, 
716. 

Apparently  this  rule  does  not  gov- 
ern cases  of  infants.  In  re  Hoghton, 
L.  R.  18  Eq.  Cas.  573.  Sec:  U.  S. 
Kingsbury  v.  Buckner,  134  U.  S.  650, 
10  Sup.  Ct.  638,  33  L.  ed.  1047.  111. 
Loyd  v.  Malone,  23  111.  43,  74  Am.  Dec. 
179.  Term—  Clark  v.  Garrett,  6  Lea 
262. 

In  support  of  the  general  rule,  see. 
U.  S—  Barton  v.  Barbour.  104  U.  S.  126, 
26  L.  ed.  672.  Ala.— Caller  v.  Shields, 
2  Stew.  &  P.  417.  Ark.  — Smith  v. 
Rucker,  129  S.    W.    1079;    State    Fair 


Assn.  V.  Torrv,  74  Ark.  149,  85  S.  W. 
s7;  Webster  v.  Diamond,  36  Ark.  532. 
D.  C— Johnson  v.  OfTutt,  2  McArthur 
L68.  111.— -Cole  v.  Littledale,  164  111. 
630,  45  N.  E.  969;  Rowan  V.  First  Nat. 
Bank,  112  111.  App.  434.  Md.— Lana- 
han  v.  Lanahan,  110  .Md.  176,  7^  Atl. 
672;  Bureh  v.  Scott,  1  Gill  &  J.  393. 
Miss. — Vaughan  v.  Cutrer,  49  Miss.  782. 
N.  J.— Buckingham  v.  Corning,  29  N.  J. 
Eq.  238.  N.  Y.— Pendleton  v.  Fay,  3 
Paige  204.  Tenn. — Finley  v.  Taylor,  8 
Baxt.  237  and  cases  cited.  Va. — Heer- 
mans  v.  Montague,  20  S.  E.  899.  W.  Va. 
Dunfee  V.  Childs,  45  W.  Va.  155,  30 
S.  E.  102. 

In  Virginia  no  bill  of  review  can 
be  filed  in  either  case  without  leave 
of  court.  Ellzey  v.  Lane's  Exr.,  2  Hen. 
&  M.  589,  591,  note;  Quarrier  V.  Carter, 
4  Hen.  &  M.  242. 

22.  Ricker  v.  Powell,  100  IT.  S.  104, 
25  L.  ed.  527.  "In  the  next  place,  there 
is  another  important  qualification, 
which  is  indeed  deducible  from  the  very 
language  of  Lord  Bacon's  Ordinance; 
and  that  is,  that  the  granting  of  such 
a  bill  of  review  for  a  new-discovered 
evidence,  is  not  a  matter  of  right,  but 
it  rests  in  the  sound  discretion  of  the 
court."  Story  Eq.  PI.  (10th  ed.) 
§417. 

Such  bill  is  in  effect  a  motion  for  a 
new  trial  on  the  ground  of  newly  dis- 
covered evidence,  and  such  motions  are 
always  addressed  to  the  discretion  of 
the  court.  Merw.  Eq.  §942,  citing 
Winchester  v.  Winchester,  1  Head. 
(Tenn.)  460,  488;  Ketchum  V.  Breed, 
66  Wis.  85,  26  N.  W.  271. 

23.  Adams'  Eq.  §  417.  See  Griswold 
V.  Heinroth,  154  111.  App.  124,  as  to 
when  affidavits  in  support  of  motion 
to  strike  the  bill  of  review  from  the 
files  will  be  considered. 

24.  Acord  v.  Western  Pocahontas 
Corp.,  156  Fed.  989,  996,  citing  Ricker 
v.  Powell,  100  U.  S.  104,  25  L.  ed.  527; 
Whiting  v.  Bank,  13  Pet.  (U.  S.)  13, 
10  L.  ed.  33. 

"It  is  contended,  however,  that  the 
right  to  file  a  bill  of  review  can  only 
be  denied  when  the  bill  is  for  newly 
discovered   matter   alone,   and   that   as 
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Leave  to  file  on  the  ground  of  fraud  imposed  on  the  court  by  using 
fabricated  or  altered  documents  as  evidence  in  the  suit  sought  to  be 
reversed,  will  be  denied  unless  it  appears  that  such  evidence  was  ma- 
terial and  controlled  the  court.25 

An  order  overruling  a  motion  to  strike  out  the  bill  is  equivalent 
to  a  special  leave  of  court.20 

2.  The  Petition  or  Application.  —  In  General. —  A  petition  for 
leave  to  file  a  bill  of  review,  it  seems,  is  not  governed  by  the  same  con- 
siderations as  a  bill  of  review,  in  reference  to  the  opening  of  all  er- 
rors whether  specified  or  not.27 

An  application  for  leave  to  file  a  bill  to  review  a  decree,  which  has 
been  affirmed  by  the  supreme  court,  should  be  made  to  the  trial  court, 
and  not  to  the  supreme  court.28  The  application  for  leave  to  file  a  bill 
of  review  on  the  ground  of  the  discovery  of  new  matter  should  or- 
dinarily be  accompanied  by  a  draft  of  the  bill  that  is  proposed  to 
be  filed;  and  this  bill  should  state  briefly  the  nature  of  the  former 
proceedings  and  show  whprein  the  applicant  has  been  aggrieved.2' 
And  the  evidence  must  sustain  the  allegations  of  the  petition  for  leave 
to  file;  otherwise  it  will  be  denied.80 

3.  The  Affidavit.  —  Leave  to  file  for  new  matter  will  only  be 
granted  on  affidavit  satisfying  the  court  that  it  is  material  or  relevant, 
either  as  evidence  of  matter  formerly  in  issue,  or  as  constituting  a 
new  issue,  and  is  such  as,  if  previously  before  the  court,  might  prob- 
ably have  occasioned  a  different  decision.81 


this  bill  is  for  errors  of  law,  as  well 
as  newly  discovered  matter,  the  refusal 
of  leave  was  equivalent  to  the  denial 
of  a  strict  legal  right,  which  did  not 
in  any  manner  depend  on  the  discre- 
tion of  the  court.  The  proposition 
may,  with  equal  propriety,  be  stated  the 
other  way,  to  wit:  that  the  right  to 
file  a  bill  of  review  without  leave  ex- 
ists only  when  the  bill  is  brought  for 
error  of  law  alone,  and  as  this  bill  is 
for  newly  discovered  matter  as  well 
as  error  of  law,  it  can  only  be  filed  on 
leave,  which  rests  in  the  sound  discre- 
tion of  the  court.  The  application  was 
for  leave  to  file  a  bill  as  a  whole,  and 
not  in  parts;  and  if  as  a  whole  it  re- 
quired leave,  the  part  which,  if  it  stood 
alone,  could  be  put  on  file  without, 
must  stand  or  fall  with  the  incum- 
brances that  have  been  attached  to  it. 
This  bill,  as  a  whole,  could  only  be 
filed  with  leave,  and  consequently  as 
Kicker  has,  by  the  form  of  proceedings 
adopted,  voluntarily  waived  his  strict 
legal  right  to  file  for  errors  of  law  with- 
out leave,  he  must  abide  the  rules  ap- 
plicable to  cases  where  leave  is  re- 
quired." Ricker  v.  Powell,  100  U.  S. 
104,  25  L.  ed.  527. 


Such  bill  is  not  multifarious.  Acord 
v.  Western  Pocahontas  Corp.,  156  Fed. 
989;  Campbell  v.  Texas,  etc.  R.  Co.,  1 
Woods  368,  4  Fed.  Cas.  No.  2,366;  Win- 
chester v.  Winchester,  1  Head  (Tenn.) 
460. 

25.  United  States  v.  Throckmorton, 
98  U.  S.  61,  25  L.  ed.  93;  Kimberly  v. 
Arms,  40  Fed.  548,  136  U.  S.  629,  10 
Sup.  Ct.  1064,  34  L.  ed.  557. 

26.  Perkins  v.  Tyrer,  24  App.  Cas. 
(D.  C.)   447. 

27.  Johnson  v.  Shepard,  35  Mich. 
115. 

28.  Kingsbury  v.  Buckner,  134  U.  S. 
650,  10  Sup.  Ct.  638,  33  L.  ed.  1047; 
Schaefer  v.  Wunderle,  154  111.  577,  39 
N.  E.  623. 

29.  Gibson  Suits  in  Ch.  1242;  Kel- 
lom  v.  Easley,  14  Fed.   Cas.   No.   7,668. 

30.  Lanahan  v.  Lanahan,  110  Md. 
176,  72  Atl.  672. 

31.  Adams  Eq.  §417;  Mitf.  Eq.  PI. 
IS 84-87,  and  the  following  cases:  111. 
Elzas  v.  Elzas,  183  HI.  132,  55  N.  E. 
673.  Ky.— Tilman  v.  Tilman,  4  J.  J. 
Marsh.  117.  Mass. — Elliott  v.  Balcom, 
11  Gray  286.  W.  Va.— Nichols  v.  Nich- 
ols, 8  W.  Va.  174.  Eng. — Hungate  v. 
Gascoyne,   2    Ph.    25,   41    Eng.   Reprint 
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4.  Effect  of  Leave.  —  Granting  leave  to  file  a  bill  of  review  is  al- 
most a  matter  of  form  and  is  not  an  estoppel  on  the  court  to  hear  a 
demurrer  to  the  bill  and  to  dismiss  the  bill  on  such  hearing.88  The 
granting  of  leave  to  file  a  bill  which  may  be  filed  as  a  matter  of  right 
without  leave,  gives  no  additional  rights.  So,  in  such  a  case,  the  ob- 
jection may  be  taken  if  the  bill  is  filed  too  late.83 

5.  Filing  Without  Leave.  —  If  a  bill  founded  on  new  matter  is 
filed  without  leave,  it  will  be  taken  off  the  file  or  the  proceedings 
stayed.84 

6.  Waiver.  —  The  want  of  leave  of  court  may  be  waived.88 


850;  Partridge  v.  Usborne,  5  Russ.  195, 
38  Eng.   Reprint  1000. 

It  must  be  on  notice  to  the  adverse 
party  to  show  cause  against  the  ap- 
plication. TJ.  S. — Thompson  v.  Schenec- 
tady R.  Co.,  119  Fed.  634.  Ark.— State 
Fair  Assn.  v.  Terry,  74  Ark.  149,  85 
S.  W.  87.  Mich.— People  v.  Huron  Cir- 
cuit Judge,  40  Mich.  166.  N.  C—  Love 
v.  Blewit,  21  N.  C.  108. 

"The  court  will  not  grant  leave  to 
file  a  bill  of  review,  'without  an  affi- 
davit that  the  new  matter  could  not 
be  produced,  or  used,  by  the  party 
claiming  the  benefit  of  it  in  the  orig- 
inal cause.  The  affidavit  must  also 
state  the  nature  of  the  new  matter,  in 
order  that  the  court  may  exercise  its 
judgment  upon  its  relevancy  and  mate- 
riality.' "  Lanahan  v.  Lanahan,  110 
Md.  176,  72  Atl.  672,  citing  Story's 
Eq.  PI.   (2d   ed.)    §§412-13. 

Counter  Affidavits Griswold  v.  Hein- 

roth,  154  111.   App.  125. 

Upon  the  petition  for  leave  to  file 
a  bill  of  review,  the  court  allowed  the 
adverse  party  to  file  counter  affidavits. 
Dexter  v.  Arnold,  5  Mason,  303,  7  Fed. 
Cas.  No.  3,856. 

Counter  affidavits  are  admissible  in 
so  far  as  they  aid  the  court  in  deter- 
mining the  materiality  of  the  new  evi- 
dence. Long  v.  Granberry,  2  Tenn.  Ch. 
85.  See  also  Elliott  v.  Balcom,  11  Gray 
(Mass.)  286;  Quick  v.  Lilly,  3  N.  J.  Eq. 
255. 

Where  the  affidavits  on  which  leave 
is  granted  are  not  sent  up  with  the 
record,  the  appellate  court  will  pre- 
Bume  there  was  sufficient  ground  for 
granting  leave.  Craig  v.  Smith,  100 
TJ.  S.  226,  25  L.  ed.  577. 

Such  petition  for  leave  to  file  should 
be  supported  by  affidavit  of  the  party 
(or  for  urgent  reasons  by  his  solicitor) 
that  he  had  no  knowledge  of  such  evi- 
dence at  the  time  of  the  hearing  or 
when  the  original  decree  was  entered; 


that  it  could  not  have  been  discovered, 
procured  and  used  at  the  former  hear- 
ing and  that  it  has  since  come  to  his 
knowledge.  Street  Fed.  Eq.  PI.  2160, 
citing  Poole  v.  Nixon,  9  Pet.  770,  9  L. 
ed.  305,  19  Fed.  Cas.  No.  11,270. 

The  petition  may  be  verified  or  have 
a  separate  affidavit.  If  based  on  newly 
discovered  evidence  of  witnesses,  their 
affidavit  may  properly  accompany  the 
petition.  Society,  etc.  v.  Watson,  77 
Fed.  512,  23  C.  C.  A.  263. 

The  petition  must  describe  the  new 
evidence  distinctly  and  show  when  it 
was  discovered  and  its  bearing  on  the 
decree.  Dexter  v.  Arnold,  5  Mason, 
303,  7  Fed.  Cas.  No.  3,856. 

32.  McGuire  v.  Gallagher,  95  Tenn. 
349,  32  S.  W.  209. 

Leave  cannot  be  granted  as  to  a 
part  only  of  the  grounds  alleged  in  the 
hill  of  review.  Kimberly  v.  Arms,  40 
Fed.  548,  136  U.  S.  629,  10  Sup.  Ct. 
1064,   34   L.    ed.    557. 

The  court  may  dismiss  the  bill  at 
the  hearing,  after  having  granted  leave 
to  file.  Pomeroy  v.  Noud,  145  Mich. 
37,  108  N.  W.  498. 

S3.  Copeland  v.  Bruning,  104  Fed. 
169. 

34.  Adams  Eq.  §417;  Toulmin  V. 
Copland,  4  Hare  41,  67  Eng.  Reprint 
553;  Hodson  v.  Ball,  11  Sim.  456,  59 
Eng.  Reprint  949,  1  Ph.  177,  41  Eng. 
R«print   599. 

When  improperly  filed,  the  bill  is 
subject  to  a  motion  to  strike  from  the 
files;  a  demurrer  will  not  lie.  Webster 
v.  Diamond,  36  Ark.  532;  Buckingham 
V.  Corning,  29  N.  J.  Eq.  238. 

35.  By  demurring  or  answering  the 
right  to  raise  the  question  that  the  bill 
was  filed  without  leave  is  waived. 
Mitchell  v.  Hardie,  84  Ala.  349,  4  So. 
182;  Griggs  v.  Gear,  8  111.  2;  Manufac- 
turers, etc.  Co.  v.  Lindblom,  6*8  111.  App. 
539. 
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7.  Review  of  Discretion.  —  The  application  for  leave  to  file  a  bill 
of  review  is  addressed  to  the  sound  discretion  of  the  court.3"  Hence, 
the  court's  action  in  granting  or  refusing  such  leave  is  not  subject  to 
review,37  where  the  record  does  not  show  an  abuse  of  discretion.38 

F.  Time  and  Place  of  Filing.  —  1.  Time  of  Filing. —  a.  In  Gen- 
eral. —  A  bill  of  review  cannot  be  filed  after  the  time  when  a  writ  of 
error  could  be  brought,  for  courts  of  equity  govern  themselves  in  this 
particular  by  the  analogy  of  the  common  law  in  regard  to  writs  of 
error.39  If  the  bill  of  review  is  based  upon  errors  appearing  upon  the 
record,  it  must  be  filed  within  the  time  in  which  an  appeal  could  have 
been  taken.40  If,  however,  the  bill  of  review  is  based  upon  fraud  in 
obtaining  the  decree,  or  for  newly  discovered  evidence,  the  time  within 


36.  U.  S.— Craig  v.  Smith,  100  U.  S. 
226,  25  L.  ed.  577.  111.— Schaefer  v. 
Wunderle,  154  111.  577,  39  N.  E.  623. 
Md. — Lanahan  v.  Lanahan,  110  Md. 
176,  72  Atl.  672.  Mich.— Stockley  v. 
Stoekley,  93   Mich.  307,  53  N.  W.  523. 

37.  Nickle  v.  Stewart,  111  U.  S.  776, 
4  Sup.  Ct.  700,  28  L.  ed.  599;  Oraig  v. 
Smith,  100  U.  S.  226,  25  L.  ed.  577; 
Ricker  v.  Powell,  100  U.  S.  104,  25 
L.  ed.  527;  Providence  Rubber  Co.  v. 
Goodyear,  9  Wall.  805,  19  L.  ed.  828; 
Purcell  v.  Miner,  4  Wall.  513,  18  L.  ed. 
435;  Poole  v.  Nixon,  9  Pet.  770,  9  L. 
ed.  305,  19  Fed.  Cas.  No.  11,270;  Thom- 
as v.  Harvie's  Heirs,  10  Wheat.  146,  6 
L.  ed.  287;  Roberge  V.  DeLisle,  158 
Mich.  16,  122  N.  W.  362. 

38.  Knapp  v.  Perry,  117  Mich.  97 
75  N.  W.  1135,  5  Det.  Leg.  N.  146. 

39.  Story  Eq.  PI.  (10th  ed.)  §410. 
Chicago  Bldg.  Soc.  v.  Haas,  111  111. 
176;  Lytton  v.  Lytton,  4  Bro.  Ch.  C. 
441,  29*  Eng.  Reprint  979;  Smith  v. 
Clay,  Amb.  645,  27  Eng.  Reprint  419; 
Kelly  V.  Lennon,  1  Jones  &  LaT. 
(Irish)    305. 

One  or  two  states  have  adopted  the 
20  years'  limitation.  Guerry  v.  Dur- 
ham, 11  Ga.  9;  Barnum  v.  McDaniels,  6 
Vt.  177. 

In  many  jurisdictions  bills  of  review 
are  allowed  within  the  same  time  which 
is  allowed  in  such  jurisdiction  for  an 
appeal  or  writ  of  error.  U.  S. — Fraenkl 
V.  Cerecedo,  216  U.  S.  295,  30  Sup.  Ct. 
322;  Whiting  v.  Bank  of  U.  S.  13  Pet. 
6,  10  L.  ed.  33;  Thomas  V.  Broeken- 
brough,  10  Wheat.  146,  6  L.  ed.  287. 
Taylor  v.  Easton  (C.  C.  A.),  180  Fed. 
363;  Home  St.  R.  Co.  V.  Lincoln  City, 
162  Fed.  133,  89  C.  C.  A.  133;  Jorgen- 
Fon  v.  Young,  136  Fed.  378,  69  C.  C.  A. 
222;  Cocke  v.  Copenhaver,  126  Fed.  145, 
61   C.  C.  A.  211;   Chamberlin  v.  Peoria, 
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etc.  R.  Co.,  118  Fed.  32,  55  C.  C.  A. 
54;  Halstead  v.  Forest  Hill,  etc.  Co., 
109  Fed.  820.  Cal  —  Steen  v.  March, 
132  Cal.  616,  64  Pac.  994;  Allen  v. 
Currey,  41  Cal.  3 IS.  Fla. — Parker  v. 
Evening  News  Pub.  Co.,  54  Fla.  482, 
44  So.  718.  Idaho.— McMillan  v. 
Wooley,  6  Idaho  36,  51  Pac.  1029.  111. 
Stevenson  v.  Stevenson,  224  111.  482,  79 
N.  E.  608;  Cole  v.  Littledale,  164  111. 
630,   45   N.   E.   969;    Dolton  v.   Erb,   53 

111.    289.      Ky Mitchell     V.     Berry,     1 

Mete.  .602;  Buckner  v.  Forker's  Devisee, 
7  Dana  50.  Md. — Presstman  v.  Mason, 
68  Md.  78,  11  Atl.  764;  Contee  v.  Pratt, 
9   Md.   67;   Pfeltz  v.  Pfeltz,   1   Md.   Ch. 

455.     N.  J Kelsev  v.  Dilks,  72   N.  J. 

Eq.  834,  66  Atl.  1086.  Mich.— Sand- 
ford  v.  Haines,  71  Mich.  116,  38  N.  W. 
777.  Miss. — Woods  v.  Chesborough,  48 
So.  613.  Mo.— Creath  v.  Smith,  20  Mo. 
113.  Ore. — George  v.  Nowlan,  38  Ore. 
537,  64  Pac.  1.  Pa. — Lindsay's  Estate, 
14  Phila.  244;  In  re  Bauer's  Estate,  13 
Phila.  391.  See  Riddle's  Estate,  19  Pa. 
431.  Tex. — McLean  v.  Smith,  50  Tex. 
Civ.  App.  323,  112  S.  W.  355.  Va. 
Shepherd  v.  Larue,  6  Munf.  529. 

The  same  rule  applies  to  a  bill  in  the 
nature  of  a  bill  of  review.  Bell  r. 
Johnson,   111   111.  374. 

In  New  York  it  is  held  that  a  bill  of 
review  cannot  be  brought  after  the 
time  allowed  for  appealing  from  the 
decree.  Boyd  v.  Vanderkemp,  1  Barb. 
Ch.   (N.  Y.)   273.     See  infra,  X. 

In  West  Virginia  the  limitation  for 
a  bill  of  review  from  a  decree  made 
before  chapter  40,  Acts  1909,  took  ef- 
fect, reducing  the  limitation  to  one 
year,  is  three  years.  Dunbar  v.  Dunbar, 
67  W.  Va.  518,  68  S.  E.  120. 

40.     Central  Trust  Co.  v.  Grant  Loco- 
motive Wks.,  135  U.  S.  207,  10  Sup.  Ct. 
736,  34  L.  ed.  97;   Clark  v.  Killian,  103 
I  U.  S.  766,  26  L.  ed.  607. 
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which  it  should  be  filed  is  governed  by  the  general  equitable  <uies  of 
laches.41  A  bill  of  review,  in  analogy  to  a  writ  of  error,  must  be 
brought  in  the  federal  court  within  two  years  from  the  da»e  of  the 
final  decree,  if  to  correct  an  error  of  law.42  The  granting  of  leave  to 
file  a  bill  which  may  be  filed  as  a  matter  of  right  is  of  no  consequence 


41.  Thomas  v.  Brockenbrough,  10 
Wheat.  (U.  S.)  146,  6  L.  ed.  287;  Tay- 
lor v.  Easton,  180  Fed.  363,  103  C.  C.  A. 
509";  Farwell  v.  Great  W.  T.  Co.,  161 
111.  522,  44  N.  E.  891;  Manufacturers, 
etc.  Co.  V.  Lindblom,  68  111.  App.  539. 

"If  the  complaint  be  treated  as  a 
bill  of  review,  the  application  for  re- 
lief came  too  late.  Nearly  three  years 
had  elapsed  after  final  judgment  of  the 
District  Court  in  the  former  action  be- 
fore the  complaint  in  this  case  was 
filed;  and  it  is  well  settled  that  courts 
of  equity  will  not  entertain  a  bill  of 
review  after  the  time  within  which  an 
appeal  or  writ  of  error  may  be  prose- 
cuted. The  repose  of  society  demands 
that  when  a  controversy  has  been  ended 
by  the  final  judgment  of  a  court,  it 
shall  not  be  reopened  except  within  a 
reasonable  time;  and  in  respect  to  bills 
of  review,  Courts  of  equity  have 
adopted,  as  a  reasonable  period  within 
which  they  may  be  prosecuted,  the 
time  allowed  by  law  for  the  prosecution 
of  an  appeal  or  writ  of  error.  (Story 
Eq.  PI.  sec.  410;  Smith  v.  Clay,  Ambler 
R.  645;  Cooper  Eq.  PI.  91;  Thomas  v. 
Harrie,  10  Wheaton  R.  146.)"  Allen 
V.  Currey,  41  Cal.  318,  321. 

A  bill  filed  too  late  may  be  treated 
as  a  bill  properly  to  enforce  the  decree 
if  it  has  the  requisites  thereof.  Buck- 
ner  V.  Forker's  Devisees,  7  Dana  (Ky.) 
50.  Compare  Amiss  v.  McGinnis,  12 
W.  Va.  371. 

In  New  Jersey  a  bill  of  review  filed 
after  the  expiration  of  the  period  for 
appeal  will  only  be  entertained  in  case 
of  new  or  newly  discovered  matter. 
Boyer  v.  Boyer,  77  N.  J.  Eq.  144,  76 
Atl.  309;  Watkinson  v.  "Watkinson,  68 
N.  J.  Eq.  632,  60  Atl.  931,  69  L.  R.  A. 
397. 

Leave  to  file  will  not  be  granted  in 
case  of  exceptional  delay.  Brown  v. 
Napper,  143  Mich.  636,  107  N.  W. 
438. 

"A  petition  for  a  bill  of  review,  filed 
after  a  long  delay,  will  be  governed  by 
equitable  considerations,  and  will  not 
be  allowed  for  technical  irregularities 
where  it  appears  that  the  petitioner  has 
not   been   really   damnified;    and   where' 


the  only  tenable  ground  of  relief  is, 
that  the  decree  was  excessive  in  amount, 
a  remission  of  the  excess  will  justify 
the  court  in  refusing  the  petition." 
Johnson  v.  Shepard,  35  Mich.  115. 

Rule  of  Laches. — The  court  will  ap- 
ply the  ordinary  rules  denying  relief 
where  the   plaintiff  has   been   guilty  of 

laches.      U.    S Taylor    v.    Easton    (C. 

C.  A.),  180  Fed.  363.  111.— Farwell  v. 
Great  W.  T.  Co.,  161  111.  522,  44  N.  E. 
891;    Mfrs.   Paper   Co.   v.   Lindblom,   68 

Til.  App.  539.     Md Hitch  v.  Fenby,  6 

Md.  218.  Mich.— Thomas  v.  Burt,  52 
Mich.  489,  18  N.  W.  231;  Johnson  V. 
Shepard,  35  Mich.  115.  Miss. — Woods 
v.  Chesborough,  48  So.  613.  Pa.— Buck 
v.  Buck,  195  Pa.  373,  45  Atl.  1075; 
George's  Appeal,  12  Pa.  260;  Kachline's 
Estate,  7  Pa.  Super.  163.  Tex.— Mvers 
v.  Pickett,  81  Tex.  53,  16  S.  W.  643. 
Va. — Nelson's  Admr.  v.  Kownslar's 
Exr.,  79  Va.  468.  W.  Va.— Bodkin  v. 
Rollyson,  48  W.  Va.  453,  37  S.  E.  617; 
Chancellor  v.  Spencer,  40  W.  Va.  337,  21 
S.  E.  1011. 

Delay  within  the  ordinary  period  of 
limitation  is  not  laches  in  the  absence 
of  other  circumstances.  Bruschke  v. 
Der  Nord  Chicago  Schuetzen  Verein, 
145  111.  433,  34  N.  E.  417;  Chicago  Bldg. 
Soc.  v.  Haas,  111  111.  176. 

42.  Merw.  Eq.  §943;  Story  Eq.  PI. 
(10th  ed.)  §419;  Ensminger  v.  Powers, 
108  U.  S.  292,  2  Sup.  Ct.  643,  27  L.  ed. 
732  (where  more  than  two  years  had 
elapsed  but  the  control  of  the  circuit 
court  was  suspended  over  the  decree); 
McDonald  v.  Whitney,  39  Fed.  466; 
Dunlevy  v.  Dunlevy,  38  Fed.  459;  Beach 
V.  Mesgrove,  16  Fed.  305;  Tavlor  v. 
Charter  O.  L.  Ins.  Co.,  3  McCrary,  434, 
17  Fed.  566;  Sloan  v.  Sloan,  102  111. 
581. 

A  federal  circuit  court  was  not  per- 
mitted to  entertain  a  bill  to  review  its 
decree,  when  made  in  pursuance  to  a 
mandate  from  the  supreme  court  on 
appeal,  without  leave  of  the  latter 
court,  either  for  error  apparent  or  for 
new  evidence.  Kimberly  v.  Arms,  40 
Fed.  548,  136  TJ.  S.  629,  10  Sup.  Ct. 
1064,  34  L.  ed.  557.  See:  U.  S.— Tub- 
man v.  Werk.  39  Fed.  680.    Tenn. — Hurt 
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and  does  not  extend  the  time  within  which  the  bill  must  be  filed.48 
The  appropriate  practice  when  it  is  desired  to  raise  the  question  that 
the  bill  was  not  filed  in  time  is  not  by  motion  to  dismiss,  but  by  de- 
murrer when  the  objection  is  distinctly  shown  on  the  face  of  the  bill, 
and  by  answer  when  it  does  not  so  appear.4* 

b.  For  Error  Apparent.  —  Although  bills  of  review  are  not  within 
the  statute  of  limitations,  yet  a  court  of  equity  of  the  United  States,  in 
analogy  to  the  provisions  of  the  judiciary  act  concerning  appeals,  will 
not  allow  a  bill  of  review  to  be  filed  after  five  years,  when  the  bill  of 
review  is  to  correct  errors  apparent  upon  the  decree.4* 

c.  For  New  Matter.  —  In  General.  —  There  can  be  no  doubt  that 
lapse  of  time  would  be  a  good  bar  to  a  bill  of  review  upon  newly  dis- 
covered facts  and  evidence,  if  not  brought  within  the  time  limited 
for  writs  of  error.46     But  it  may  be  questioned  whether  any  bill  of 


V.  Long,  90  Tenn.  445,  16  S.  W.  968. 
Va. — Reynolds  v.  Reynolds'  Exr.,  88  Va. 
149,  13  S.  E.  395;  Connolly  v.  Connolly, 
32  Gratt.  657. 

Computation  of  Time — Fraenkl  v. 
Cerecedo,  216  U.  S.  295,  30  Sup.  Ct. 
322,  54  L.  ed.  486. 

43.  Copeland  V.  Bruning,  104  Fed. 
169. 

44.  Copeland  V.  Bruning,  104  Fed. 
169  (distinguishing  Hyde  v.  Harkness, 
1  Idaho,  536,  542),  where,  however,  be- 
cause no  objection  was  made,  the  court 
considered  the  motion. 

45.  Story  Eq.  PI.  (10th  ed.)  §§410, 
419;  Bouv.  Inst.  §4132.  U.  S.— Kings- 
bury v.  Buckner,  134  U.  S.  650,  10  Sup. 
Ct.  638,  33  L.  ed.  1047;  Thomas  v. 
Brockenbrough,  10  Wheat.  146,  6  L.  ed. 
287;  United  States  v.  Samperyac, 
Hempst.  118,  17  Fed.  Cas.  No. 
16,216a;  Massie  v.  Graham,  3  Mc- 
Lean    41,     16     Fed.     Cas.     No.     9,263. 

Ind Gullett   v.   Housh,    7    Blackf.    52. 

Ohio. — Kay  v.  Wason,  17  Ohio  27. 

Where  a  bill  of  review  was  filed  with- 
in five  years  from  the  day  on  which  the 
decree  sought  to  be  reversed,  counting 
the  time  from  the  rendition  of  the  de- 
cree, and  not  from  the  first  day  of  the 
term,  and  process  was  issued  and  re- 
turned to  the  next  term  of  the  court, 
it  was  held  that  the  bill  was  filed  in 
time.     Nolan  v.  Urmston,  17  Ohio  170. 

The  general  statute  of  limitations  in 
Texas  does  not  apply.  Best  v.  Nix,  6 
Tex.  Civ.  App.  349,  25  S.  W.  130. 

46.  Bouv.  Inst.  §4132;  Buckner  V. 
Forker's  Devisees,  7  Dana  (Ky.)   50. 

The  point  vas  before  the  Federal  Su- 
preme Court  in  Thomas  V.  Brocken- 
brough, 10  Wheat.  (U.  S.)  146,  151, 
6  L.  ed.  287,  but  was  left  undecided. 
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There  is  no  arbitrary  bar  to  a  bill 
based  on  new  matter.  (U.  S. — Taylor 
v.  Easton  (C.  C.  A.),  180  Fed.  363; 
Camp  Mfg.  Co.  v.  Parker,  121  Fed.  195. 
Ark. — Jacks  v.  Adair,  33  Ark.  161.  Ind. 
Jenkins  V.  Prewitt,  5  Blackf.  7;  6 
Blackf.  237.  Ky. — Benson's  Heirs  V. 
Outten's  Heirs,  5  J.  J.  Marsh.  609), 
unless  regulated  by  statute.  D.  C. 
Killian  v.  Clark,  3  McArthur  379.  Fla. 
Dees  v.  Cook,  51  So.  138.  Ga,— Craw- 
ford V.  Watkins,  118  Ga.  631,  45  S.  E. 
482.  Md.— Luckett  v.  White,  10  Gill 
&  J.  480.  Miss. — Martin  v.  Gilleylen, 
70  Miss.  324,  12  So.  254.  Pa.— Jones' 
Appeal,  99  Pa.  124.  R.  I. — Williams  V. 
Starkweather,  24  R.  I.  512,  53  Atl.  870. 
Term. — Wilson  v.  Schaefer,  107  Tenn. 
300,  64  S.  W.  208;  Winchester  v.  Win- 
chester, 1  Head  460.  W.  Va. — Dunfee 
v.  Childs,  45  W.  Va.  155,  30  S.  E.  102. 

As  to  when  the  time  begins  to  run, 
see:  U.  S. — Central  Trust  Co.  v.  Grant, 
etc.  Wks.,  135  U.  S.  207,  10  Sup.  Ct. 
736,  34  L.  ed.  97;  Ensminger  v.  Pow- 
ers, 108  U.  S.  292,  2  Sup.  Ct.  643,  27 
L.  ed.  732;  Blythe  Co.  v.  Hinckley,  111 
Fed.  827,  49  C.  C.  A.  647;  Beach  v. 
Musgrove,  16  Fed.  305.  Ala. — Mitchel 
v.  Hardie,  84  Ala.  349,  4  So.  182.  I1L 
Jackson  v.  Jackson,  144  111.  274,  33 
N.  E.  51,  36  Am.  St.  Rep.  427;  Lyon 
v.  Robbins,  46  111.  276.  Ind. — Jenkins 
v.  Prewitt,  5  Blackf.  7;6  Blackf.  237. 
Ky.— Talbot  v.  Todd,  5  Dana  190.  Mo. 
Murra.v  v.  Yates,  73  Mo.  13.  N.  V. 
Webb  v.  Pell,  1  Paige,  564.  Ohio. 
Nolan  v.  Urmston,  17  Ohio  170.  Tex. 
Best  v.  Nix,  6  Tex.  Civ.  App.  349,  25 
S.  W.  130.  Va.— Peirce  v.  Graham,  85 
Va.  227,  7  S.  E.  189;  Nelson  v.  Jen- 
nings, 2  Pat.  &  H.  369.  W.  Va.— Ruley 
V  Foley,  54  W.  Va.  493,  46  S.  E,  348, 
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review  will  lie  after  a  lapse  of  that  period  from  the  time  of  making 
the  decree,  although  the  bill  of  review  is  brought  within  the  prescribed 
period  after  the  discovery  of  the  new  facts  and  evidence.  As  the 
courts  have  a  discretion,  in  these  cases,  they  always  take  the  circum- 
stances of  time  into  consideration,  to  form  their  judgment  as  to  the 
propriety  of  granting  or  refusing  a  hill  of  review.47  If  brought  for 
new  matter,  presumably  it  must  be  filed  within  two  years  at  the  ut- 
most from  the  time  of  such  discovery;  an  inexcusable  delay  in  bring- 
ing the  bill  would  probably  be  held  fatal.48 

d.  After  Decree  Affirmed.  —  A  bill  of  review  has  been  permitted, 
on  newly  discovered  matter,  even  after  parliament  has  affirmed  the  de- 
cree; but  such  cause  is  doubtful  as  to  error  apparent.49     On  the  other 


47.  Bouv.  Inst  §4132;  Mitf.  Eq.  PI. 
§88;  Thomas  v.  Brockenbrough,  10 
Wheat.  (U.  S.)  146,  151,  6  L.  ed.  287. 
And  see  Story  Eq.  PI.  (10th  ed.)  §419; 
Central  Trust  Co.  v.  Grant,  etc.  Wks., 
135  U.  S.  207,  10  Sup.  Ct.  736,  34  L.  ed. 
97;  Tilghman  V.  Werk,  39  Fed.  680; 
United  States  v.  Samperyae,  Hempst. 
118,  27  Fed.  Cae.  No.  16,216a;  Blandy 
v.  Griffith,  3  Fed.  Cas.  No.  1,530. 

Eighteen  months  after  discovery  of 
the  new  facts  is  too  late  to  file  a  sup- 
plemental bill  in  the  nature  of  this  bill. 
Blandy  v.  Griffith,  supra. 

The  time  may  be  extended  for  spe- 
cial cogent  reasons.  Rector  v.  Fitz- 
gerald, 59  Fed.  808,  8  C.  C.  A.  277; 
Sloan   v.   Sloan,  102  111.   581. 

The  usual  exceptions  are  made  in 
favor  of  those  under  legal  disability. 
IH._Allison  v.  Drake,  145  111.  500,  32 
N.  E.  537;  Jackson  v.  Jackson,  144  111. 
274,  33  N.  E.  51,  36  Am.  St.  Rep.  427. 
Ohio.— Long  v.  Mulford,  17  Ohio  St. 
484,  93  Am.  Dec.  638;  Kay  v.  Watson, 
17  Ohio  27.  Tenn. — Winchester  v. 
Winchester,  1  Head  460.  Tex — Bext 
v.  Nix,  6  Tex.  Civ.  App.  349,  25  S.  W. 
130. 

Likewise  the  privilege  is  personal. 
Trimble  v.  Longworth,  13  Ohio  St.  431. 

48.  Rule  in  Federal  Courts. — The 
time  to  file  a  bill  of  review  for  error  ap- 
parent is  limited  in  the  federal  courts 
to  the  statutory  time  for  an  appeal;  this 
is  not  by  statute  or  positive  rule,  but  is 
adopted  as  proper  on  equitable  prin- 
ciples. Street  Fed.  Eq.  PL  §2143, 
citing  Central  Trust  Co.  t>.  Grant,  etc. 
Wka.,  135  U.  S.  207,  10  Sup.  Ct.  736, 
34  L.  ed.  97;  Ensminger  v.  Powers,  108 
TJ.  S.  292,  2  Sup.  Ct.  643,  27  L.  ed.  732; 
Clark  v.  Killian,  103  U.  S.  766,  26  L.  ed. 
607;  Bicker  v.  Powell,  100  U.  S.  104,  25 
L.  ed.  527;  Kennedy  v.  Bank  of  Georgia, 


8  How.  586,  12  L.  ed.  1209;  Thomas  v. 
Brockenbrough,  10  Wheat.  146,  6  L. 
ed.  287  (leading  case);  Jorgenson  v. 
Young,  136  Fed.  378,  69  C.  C.  A.  222; 
Cocke  v.  Copenhaver,  126  Fed.  145,  61 
C.  C.  A.  211;  Chamberlain  v.  Peoria, 
etc.  R.  Co.,  118  Fed.  32,  55  C.  C.  A. 
54;  Reed  v.  Stanley,  89  Fed.  430,  97 
Fed.  521,  38  C.  C.  A.  331;  Rector  c. 
Fitzgerald,  59  Fed.  808,  8  C.  C.  A.  277; 
Halsted  v.  Forest  Hill  Co.,  109  Fed.  '820, 
823;  Copeland  V.  Bruning,  104  Fed. 
169;  Duncan  v.  Atlantic,  etc.  B.  Co.,  88 
Fed.  840;  Knox  v.  Columbia,  etc.  Co., 
42  Fed.  378;  McDonald  v.  Whitney,  39 
Fed.  466;  Taylor  v.  Charter  O.  L.  Ins. 
Co.,  3  McCrary  484,  17  Fed.  566. 

This  period  has  varied  from  time  to 
time,  and  varies  now  in  different  cases. 
Blythe  Co.  v.  Hinckley,  111  Fed.  827, 
49  C.  C.  A.  647;  Reed  v.  Stanley,  89 
Fed.  430,  97  Fed.  521,  38  C.  C.  A.  331. 

As  to  the  time  in  non-appealable 
cases,  see  Hendryx  v.  Perkins,  114  Fed. 
801,  52  C.  C.  A.  435. 

As  to  bankruptcy  cases,  see  In  re 
Holmes,  142  Fed.  391,  73  C.  C.  A.  491. 

Compliance  with  the  rule  is  not  al- 
ways rigidly  enforced.  Beach  v.  Mos- 
grove,  16  Fed.  305. 

It  seems  that  the  time  pending  an 
appeal  which  is  later  dismissed  will 
not  count.  Ensminger  v.  Powers,  108 
U.  S.  292,  2  Sup.  Ct.  643,  27  L.  ed. 
732;  Chamberlin  v.  Peoria,  etc.  R.  Co., 
118  Fed.  32,  55  C.  C.  A.  54;  Blythe  Co. 
v.  Hinckley,  111  Fed.  827,  49  C.  C.  A. 
647;  Reed  v.  Stanley,  89  Fed.  430,  97 
Fed.  521,  38  C.  C.  A.  331.  Compare 
Kimberly   v.    Arms,    40    Fed.    548. 

49.     Adams  on  Eq.   §417. 

"As  where,  after  a  decree  dismissing 
a  bill,  and  which  dismissal  was  af- 
firmed in  the  House  of  Lords,  a  bill 
of    review   was    brought   for    discovery 
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hand,  where  a  decree  has  been  affirmed  in  parliament,  it  may  well  be 
doubted  whether  a  bill  of  review  for  errors  apparent  upon  the  face 
of  the  decree  can  be  brought,  for  the  highest  appellate  court  has  there 
pronounced  in  effect  that  it  is  not  erroneous.50 

The  better  opinion  is  that  a  bill  of  review  will  not  lie  for  errors  of 
law  alleged  on  the  face  of  the  decree  after  the  judgment  of  the  ap- 
pellate court.51  Nor  generally  will  a  bill  of  review  lie  for  newly  dis- 
covered evidence  after  decree  below  where  a  decision  has  taken  place 
on  appeal,  unless  the  right  is  reserved  in  the  decree  of  the  appellate 
court,  or  permission  be  given  on  application  to  that  court  directly.52 

2.  In  What  Court  Filed.  —  The  bill  of  review  must  be  filed  in  the 
court  whose  decree  is  sought  to  be  reviewed.53 


of  a  deed,  said  to  be  burnt  pending  the 
appeal,  which  made  out  the  plaintiff's 
title;  and  the  bill  was  in  order  that 
after  such  discovery,  the  plaintiff  might 
apply  to  the  lords  for  relief;  the  de- 
fendant demurred  to  the  bill;  but  the 
demurrer  was  overruled,  and  the  de- 
fendant ordered  to  answer."  Story 
Eq.  PI.   (10th  ed.)    §418. 

50.  Mitf.  Eq.  PI.  (Jeremv  ed.),  §88, 
Cooper  Eq.  PI.  §§91,  92;  Story  Eq.  PI. 
(10th  ed.)  §408.  But  see  §418. 
Compare  Putnam  v.  Clark,  35  N.  J.  Eq. 
145. 

Such  objection  does  not  apply  where 
the  bill  of  review  is  for  matter  of  new- 
ly discovered  evidence.  Story  Eq.  PI. 
(10th  ed.)    §§  408,  418. 

51.  Southard  v.  Russell,  16  How. 
(U.  S.)  547,  14  L.  ed.  1052.  See,  how- 
ever, Putnam  v.  Clark,  35  N.  J.  Eq. 
145,  where  it  was  said:  ''The  court 
of  chancery  has  inherent  power,  with- 
out the  consent  of  the  appellate  tribunal, 
to  review,  on  the  ground  of  newly  dis- 
covered evidence,  its  decree,  though  it 
has  been  passed  upon  on  appeal,  and  no 
principle  or  practice  requires  that  it 
shall  refrain  from  doing  so  until  the 
consent  or  countenance  of  the  superior 
court  shall  have  been  obtained." 

52.  U.  S.— Southard  r.  Russell,  16 
How.  547,  14  L.  ed.  1052;  Society  of 
Shakers  v.  Watson,  77  Fed.  512,  23 
C.  C.  A.  263;  Franklin  Say.  Bank  r. 
Taylor,  53  Fed.  866;  Kimberlv  v.  Arms, 
40  Fed.  548,  553.  Til.— Sehaefer  v. 
Wunderle,  154  Til.  577,  39  X.  E.  623. 
Term.— Saunders  v.  Savage  (Tenn.  Ch.), 
63  S.  W.  218. 

Leave  granted  in  Seymour  r.  "White 
Co.,  92  Fed.  115,  34  C.  C.  A.  240;  In  re 
Gamewell,  etc.  Co.,  73  Fed.  908,  20 
C.  C.  A.  Ill;  Bloxham  v.  Florida  C.  &. 
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P.  E.,  39  Fla.  243,  22  So.  697  (after 
dismissing  one  filed  without  leave). 

The  Court  of  Chancery  cannot  cor- 
rect on  motion,  or  by  bill  of  review, 
any  error,  apparent  on  the  face  of  the 
proceedings,  in  a  decree  which  has  been 
affirmed  by  the  Court  of  Appeals. 
Campbell  v.  Price,  3  Munf.   (Va.)   227. 

But  in  Mosher  V.  Mosher,  108  Mich. 
612,  66  N.  W.  486,  after  a  decree  for 
complainant  was  reversed  in  the  su- 
preme court,  complainant  asked  for  a 
rehearing  and  filed  affidavits  as  the 
basis  for  a  motion  to  introduce  further 
testimony.  The  motion  was  denied,  but 
later,  on  the  presentation  of  new  af- 
fidavits, the  complainant  obtained  a 
bill  of  review,  the  court  saying:  "If 
the  affidavits  now  presented,  taken  with 
those  which  were  produced  on  the 
former  motion,  are  true,  a  very  strong 
case  is  made  showing  that  the  deed  was 
given  for  a  valuable  consideration  as 
stated  in  the  bill  of  complaint;  and 
the  decree  of  the  court  below  should 
have  been  affirmed,  as  Oliver  E.  Mosher 
would  not  have  had  the  right  to  recall 
the  deed  and  destroy  it.  Upon  the 
showing  now  made  it  is  clear  that  com- 
plainant should  have  the  right  to  be 
heard  upon  the  testimony  discovered 
since  the  cause  was  heard  in  the  court 
below.  The  showing  is  clear  that  the 
complainant  was  not  in  fault  in  not 
producing  this  testimony  upon  the  for- 
mer hearing,  and  equity  requires  that 
the  case  be  opened  to  permit  this  tes- 
timony to  be  introduced.  The  prayer 
of  the  petition  must  be  granted,  and 
leave  given  to  file  a  bill  of  review,  on 
condition  that  complainant  pay  the 
costs  of  this  court  and  a  fee  of  $15  on 
this  motion." 

53.  Merw.  Eq.  §941,  and  the  fol- 
lowing cases:    TJ.    S. — Camp    Mfg.  Co. 
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G.  Number  op  Bills.  —  A  bill  of  review  may  be  brought  after  one 
bill  already  filed ;  as  if  upon  a  bill  of  review  a  decree  has  been  re- 
versed, another  bill  of  review  may  be  brought  upon  the  decree  of  re- 
versal." 

in.  PARTIES  TO  BILL  OF  REVIEW.  — A.  In  General.— 
Generally  speaking  all  the  parties  to  the  original  bill  ought  to  be 
made  parties  to  the  bill  of  review.66 

B.    Parties  Plaintiff.  —  1.     In  General.  —  Only  parties  and  their 


V.  Parker,  121  Fed.  195;  Society  of 
Shakers  V.  Watson,  77  Fed.  512;  Graver 
v.  Faurot,  64  Fed.  241;  Neal  v.  Foster, 
34  Fed.  496.  Ark.— Smith  v.  Eucker, 
129  S.  W.  1079.  111.— Mathias  v.  Math- 
ias,  202  111.  125,  66  N.  E.  1042;  Moore 
t>.  Bracken,  27  111.  22.  Md. — Pinkney 
v.  Jay,  12  Gill  &  J.  69.  Mass.— Duffy 
v.  Hogan,  203  Mass.  397,  89  N.  E.  630; 
Nashua,  etc.  R.  Co.  v.  Boston,  etc.  R. 
Co.,  169  Mass.  157,  47  N.  E.  606;  Tan- 
Bey  v.  McDonnell,  142  Mass.  220,  8  N. 
E.  49.  Mich.— Ryerson  v.  Eldred,  18 
Mich.  490.  Miss.— Hall  v.  Waddill,  78 
Miss.  16,  27  So.  936,  28  So.  831.  N.  J. 
Putnam  v.  Clark,  35  N.  J.  Eq.  145.  Term. 
Murphy  v.  Johnson,  107  Tenn.  552,  64 
S.  W.  S94;  Wilson  v.  Wilson,  10  Yerg. 
200.  Va. — Hancock  v.  Hutcherson,  76 
Va.  609;  Vanmeter  v.  Vanmeter,  3 
Gratt.  142,  148.  Wis Parish  v.  Mar- 
vin, 15  Wis.  247. 

Compare  Barrow  v.  Hunton,  99  U.  S. 
80,   25   L.   ed.   407. 

In  the  county  where  the  decree  was 
entered.  Lester  v.  Mathews,  58  Ga. 
403. 

When  a  court  is  abolished  and  its 
jurisdiction  transferred,  the  latter 
court  ordinarily  has  power  to  review 
a  decree  of  the  former.  Davis  v.  Wat- 
eon,  54  Miss.  679.  Compare  Cole  v. 
Miller,  32  Miss.   89. 

As  to  chancery  powers  of  probate 
courts,  see:  Ind. — Heistand  V.  Kuns,  6 
Blackf.  95.  Miss.— Stewart  v.  David- 
son, 10  Smed.  &  M.  351;  Washburn  v. 
Phillips,  5  Smed.  &  M.  600;  Farmers', 
etc.  Bank  v.  Tappan,  5  Smed.  &  M. 
112;  Cowden  v.  Dobvns,  5  Smed.  &  M. 
82.  Tex.— Heath  v.  Layne,  62  Tex.  686; 
Fortson  v.  Alford,  62  Tex.  576;  Kelsey 
r.  Trisler,  32  Tex.  Civ.  App.  177,  74 
S.  W.  64. 

Consent  cannot  confer  jurisdiction. 
Rohn  v.  Dunbar,  13  Ohio  St.  572. 

The  bill  of  review,  like  a  petition 
to  rehear,  is  a  proceeding  instituted  in 
the  same  court  in  which  the  decree 
sought   to   be    reversed   waa    rendered. 


Street  Fed.  Eq.  PI.  §2121;  Sahlgard  v. 
Kennedy,  2  Fed.  295. 

The  decree  of  a  state  court  cannot  be 
reviewed  by  a  federal  court.  Graver  v. 
Faurot,  64  Fed.  241. 

District  Court. — United  States  v. 
Atherton,  102  U.  S.  372,  26  L.  ed.  213; 
Bush  v.  United  States,  8  Sawy.  (U.  S.) 
325,  13  L.  ed.  625. 

54.  Story  Eq.  PI.  (10th  ed.),  §418, 
citing  Cooper  Eq.  PI.  §92  (and  cases 
there  cited);  Mutf.  Eq.  PI.  (by 
Jeremv)  §88.  But  see  Stafford  v.  Bry- 
an, 2  Paige  (N.  Y.)  45. 

But  if  a  demurrer  has  been  allowed 
to* a  bill  of  review,  a  new  bill  of  re- 
view upon  the  same  ground  will  not  be 
allowed.  Story  Eq.  PI.  (10th  ed.)  §418, 
citing  Dunny  v.  Filmore,  1  Vern.  135, 
23  Eng.  Reprint  369. 

55.  Story  Eq.  PI.  (10th  ed.)  §420; 
Cooper  Eq.  PI.  §95;  U.  S.— United 
State  Bank  v.  White,  8  Pet.  262,  8  L.  ed. 
938.  Ark. — State  Fair  Assn.  v.  Terry, 
74  Ark.  149,  85  S.  W.  87.  Ga — Lester 
v.  Mathews,  58  Ga.  403.  Ind.— Con- 
cannon  v.  Noble,  96  Ind.  326.  Miss. 
Armistead  v.  Barber,  82  Miss.  788,  35 
So.  199;  Friley  V.  Hendricks,  27  Miss. 
412.  Ohio. — Sturges  v.  Longworth,  1 
Ohio  St.  544.  W.  Va — Amiss  v.  Mc- 
Ginnis,  12  W.  Va.  371. 

In  support  of  the  general  rule,  see: 
TJ.  S. — Englehard,  etc.  Co.  V.  Southern 
Banking,  etc.  Co.,  162  Fed.  690;  Con- 
tinental, etc.  Co.  v.  Toledo,  etc.  R.  Co., 
99  Fed.  171;  Poole  v.  Nixon,  9  Pet.  770, 
9  L.  ed.  305,  19  Fed.  Cas.  No.  11,270. 
Miss. — Neilson  v.  Holmes,  1  Walk.  261. 
N.  C— Thompson  v.  Cox,  53  N.  C.  311. 
R.  I. — Doyle  v.  New  York,  etc.  R.  Co., 
14  R.  I.  *55.  Va. — Heermans  v.  Mon- 
tague, 20  S.  E.  899;  Connolly  v.  Con- 
nollv,  32  Gratt.  657.  W.  Va.— Mackey 
v.  Maxin,  63  W.  Va.  14,  59  S.  E.  742. 
Contra:  Fla. — Paul  V.  Frierson,  21  Fla. 
529.  HI. — Gavtes  v.  Franklin  Sav. 
Bank,  85  111. '256.  Ky — Singleton  t>. 
Singleton,  8  B.  Mon.  340;  Clarkson  v. 
Morgan,  6  B.  Mon.  441. 
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privies  in  representation,  such  as  heirs,  executors  and  administrators, 
can  have  a  bill  of  review.66 

Other  persons  In  interest,  and  in  privity  of  title  or  estate,  who  are  ag- 
grieved by  the  decree,  such  as  devisees  and  remaindermen,  are  entitled 
to  maintain  an  original  bill  in  the  nature  of  a  bill  of  review,  so  far 
as  their  own  interests  are  concerned." 

Unnecessary  Parties  Omitted.  —  Defendants  who  were  proper,  but  not 
necessary,  parties  in  the  original  suit  need  not  be  joined  in  the  bill 
of  review.58 


56.  Story  Eq.  PL,  §409;  Bouv.  Inst. 
§4127,  and  the  following  cases:  Ala. 
Curry  v.  Peebles,  83  Ala.  225,  3  So.  622. 
B  I.— Doyle  v.  New  York  &  N.  E.  E. 
Co.,  14  R.  I.  55.  W.  Va.— Chancellor 
v.  Spencer  40  W.  Va.  337,  21  S.  E. 
1011. 

Compare  Ky. — Kennedy  v.  Ball's 
Heirs,  Litt.  Sel.  Cas.  125.  N.  Y—  Webb 
v.  Pell,  3  Paige  368.  Eng.— Slingsby 
v.  Hale,  1  Ch.  Cas.  122,  22  Eng.  Re- 
print 723. 

Heirs  suing,  see  State  Fair  Assn.  v. 
Terry,  74  Ark.  149,  85  S.  W.  87. 

A  trustee  may  file  a  bill  for  the 
benefit  of  his  cestui  que  trust.  Hodges 
v.  Mulliken,  1  Bland  (Md.)  503.  But 
one  may  not  sue  on  allegations  that  he 
represents  persons  not  named  in  his  bill. 
Laidley  v.  Kline's  Admx.,  25  W.  Va. 
208. 

The  petition  from  one  not  a  party 
to  open  the  sale  in  a  foreclosure  suit 
must  state  the  interest  of  such  party 
in  the  premises,  and  no  interest  not 
thus  stated  will  be  allowed  to  be  set 
up  at  the  hearing.  Day  v.  Lyon,  11  N. 
J.  Eq.  331. 

A  supplemental  bill  is  allowable  in 
case  a  party  dies.  Grant  v.  Ludlow, 
8  Ohio  St.  1. 

An  executor's  surety  may  be  made 
a  party  for  cause  shown.  In  re  Smith's 
Estate,  12  Phila.   (Pa.)  87. 

Banging  parties  according  to  inter- 
ests. See  Sloan  t>.  Whiteman,  6  Ind. 
434. 

Bondholders  represented  by  trustees 
were  not  allowed  to  file  without  charg- 
ing misconduct  on  the  trustee's  part. 
Shaw  v.  Little  Rock,  etc,  R.  Co.,  100 
TJ.  S.  605,  25  L.  ed.  757. 

If  for  error  apparent  on  the  face  of 
the  decree,  a  person  not  a  party,  but 
whose  rights  are  injured  by  it  may  file 
the  bill.     Lube  Equity  PI.,  c.  XIV. 

A  wife  may  sue  alone  if  husband  has 
lost  his  rights  by  laches.  Winchester 
v.  Winchester,  1  Head  (Tenn.)  460. 


Coplaintiffs. — Where  the  decree  is 
against  two  jointly,  one  may  join  the 
other  as  co-plaintiff  without  obtaining 
his  consent.  Hargraves  v.  Lewis,  6  Ga. 
207. 

57.  Mitf.  Eq.  PI.  (Jeremy)  §92; 
Story  Eq.  PI.  (10th  ed.)  §409,  and  the 
following  cases:  Ala. — Curry  v.  Pee- 
bles, 83  Ala.  225,  3  So.  622.  Ark.— 
State  Fair  Assn.  v.  Terry,  74  Ark.  149, 
85  S.  W.  87,  heirs  petitioning.  111. — 
Turner  v.  Berry,  8  111.  541.  Ky. — Sin- 
gleton v.  Singleton,  8  B.  Mon.  340.  N. 
J. — Jones  v.  Davenport,  45  N.  J.  Eq. 
77,   17   Atl.   570. 

One  represented  in  the  original  pro- 
ceeding, but  not  technically  a  party 
thereto,  may  file  a  bill  of  review. 
Wright  v.  Gay,  101  HI.  233;  Wilson  v. 
Schaefer,  107  Tenn.  300,  64  S.  W.  208. 
Compare  Lester  v.  Mathews,  58  Ga.  403. 

58.  If  the  interest  of  one  defendant 
in  the  original  suit  is  separate  and  dis- 
tinct from  that  of  his  co-defendants, 
he  need  not  join  the  latter  as  co-plain- 
tiffs in  his  bill  of  review.  King  v.  Dun- 
dee, etc.  Co.,  28  Fed.  33.  See  Sampey- 
reac  v.  United  States,  7  Pet.  (U.  S.) 
222,  8  L.  ed.  665;  Kanawha  Valley  Bank 
c.  Wilson,  35  W.  Va.  36,  13  S.  E.  58. 
See  also  Cochran  v.  Couper,  2  Del.  Ch. 
27. 

Simple  contract  creditors  cannot 
come  in  as  plaintiffs.  Horner  v.  Zim- 
merman, 45  111.  14.  See  generally:  U. 
S. — King  v.  Dundee,  etc.  Co.,  28  Fed, 
33.  111. — Turner  v.  Berry,  8  111.  541. 
Md. — Munnikhuysen  v.  Magraw,  57  Md. 
172.  Ohio. — Grant  v.  Ludlow,  8  Ohio 
St.  1.  See  also  Maxwell,  etc.  Co.  v. 
Thompson,  1  N.  M.  603. 

The  non-resident  legal  representative 
of  a  deceased  partner  is  not  indispen- 
sable and  may  be  omitted.  Perkins  v. 
Hendry,  127  Fed.  448. 

All  who  have  an  interest  in  reversing 
a  decree  may  join  as  plaintiffs.  Creed 
v.   Lancaster  Bank,   1   Ohio   St.   L 
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2.  Party  Aggrieved.  —  One  cannot  have  such  bill,  although  he  may 
have  an  interest  in  the  cause,  if  not  aggrieved  by  the  particular  errors 
assigned  in  the  decree,  however  injuriously  the  decree  may  affect 
the  rights  of  third  persons.69  And  a  material  error  may  be  corrected 
by  a  bill  of  review  brought  by  the  party  in  whose  favor  the  decree  . 
was  rendered  if  injurious  to  him.80 

3.  Voluntary  Assigrees.  —  Those  on  whom  an  estate  devolves  by 
act  of  the  parties  and  not  by  act  of  law  (e.  g.,  an  assignee  of  the  in- 
terest of  one  of  the  parties)  cannot  maintain  a  bill  of  review.81 


One  whose  right  is  barred  cannot  join 
with  one  not  barred.  Brewer  v.  Bow- 
man, 3  J.  J.  Marsh.  (Ky.)  492,  20  Am. 
Dec.  158. 

59.  Story  Eq.  PI.  §423;  Mitf.  Eq. 
PI.  (Jeremy)  §205;  Bouv.  Inst.  §4127, 
and  the  following  cases:  U.  S. — Whit- 
ing v.  Bank  of  United  States,  13  Pet. 
6,  10  L.  ed.  33;  Thomas  v.  Harvie's 
Heirs,  10  Wheat.  146,  6  L.  ed.  287; 
Freeman  v.  Clay,  52  Fed.  1,  2  C.  C.  A. 
587;  Brown  v.  White,  16  Fed.  900. 
Ala. — Allgood  v.  Piedmont  Bank,  130 
Ala.  237,  29  So.  855;  Thorington  v. 
Thorington,  111  Ala.  237,  20  So.  407, 
36  L.  B.  A.  385  (annotated  case);  Mc- 
Call  c.  Mc  Curdy,  69  Ala.  65.  Ark  — 
Harris  v.  Hanie,  37  Ark.  348.  Cal  — 
Grattan  v.  Wiggins,  23  Cal.  16,  33. 
Fla.—  Paul  v.  Frierson,  21  Fla.  529. 
111. — Horner  v.  Zimmerman,  45  111.  14. 
Ky. — Kennedy  v.  Ball's  Heirs,  Litt. 
Sel.  Cas.  125.    Me. — Glover  v.  Jones,  95 

Me.  303,  49  Atl.  1104.    N.  Y Webb  v. 

Pell,  3  Paige  368;  Lansing  v.  Albany 
Ins.  Co.,  Hopk.  Ch.  102.  N.  C— Gil- 
christ v.  Buie,  21  N.  C.  346,  359.  Ohio. 
Tremper  v.  Barton,  18  Ohio  418;  Cooch 
v.  Cooch,  18  Ohio  146.  Term.— La 
Grange  &  M.  R.  Co.  v.  Rainey,  7  Coldw. 
420.  W.  Va. — Chancellor  v.  Spencer, 
40  W.  Ya.  337,  21  S.  E.  1011;  Riggs 
v.  Huffman,  33  W.  Va.  426,  10  S.  E. 
795;  Hurst  v.  Coe,  30  W.  Va.  158,  3 
S.  E.  564;  Hall  v.  Lowther,  22  W.  Va. 
570. 

But  with  this  exception,  it  may  be 
generally  stated  that  all  the  parties  to 
the  original  bill  ought  to  join  in  a  bill 
of  review.  Bank  of  United  States  v. 
White,  8  Pet.  (U.  S.)  262,  9  L.  ed.  938. 
The  bill  of  review  should  state  the 
plaintiff's  interest  and  how  he  will  be 
benefited  by  a  change  in  the  decree. 
Biggs  v.  Huffman,  33  W.  Va.  426,  10 
S.  E.  795. 

Where  a  decree  failed  to  name  one 
who  had  been  served  but  did  not  ap- 
pear,   aa    liable    pro    confesso,    another 


against  whom  judgment  was  rendered 
on  the  merits  cannot  thereby  maintain 
a  bill  of  review.  Shelton  v.  Van 
Kleeck,  106  U.  S.  532,  1  Sup.  Ct.  491, 
27  L.  ed.  269. 

60.  Dexter  v.  Arnold,  5  Mason  303, 
7  Fed.  Cas.  No.  3,  856,  per  Story,  J., 
relying  on  Vandebende  V.  Livingston, 
3  Swanst.  625,  36  Eng.  Reprint  999, 
where  Lord  Nottingham  held  that  "the 
plaintiff  may  have  a  bill  of  review  to 
review  a  decree  made  for  himself,  if 
it  be  less  beneficial  to  him  than  in 
truth  it  ought  to  have  been." 

An  error  in  not  granting  all  the  re- 
lief warranted  by  the  allegations  and 
prayers,  including  the  general  prayer  of 
the  bill,  is  to  be  rectified  by  appeal 
and  not  by  bill  of  review.  Tankersly 
v.  Pettis,  61  Ala.  354. 

If  one  accepts  the  benefits  of  a  de- 
cree he  is  thereby  estopped  from  re- 
viewing it.  Hill  v.  Phelps,  101  Fed. 
650,  41   C.   C.   A.   569. 

61.  Thompson  v.  Maxwell,  etc.  Co., 
95  U.  S.  391,  24  L.  ed.  481.  Ala.— 
Moorer  v.  Moorer,  84  Ala.  353,  4  So. 
234.  Va. — Gibson  v.  Green's  Admr., 
89  Va.  524,  16  S.  E.  661,  37  Am.  St. 
Rep.  888;  Hopkins  v.  Baker,  2  Pat.  & 
H.   110. 

A  new  title  in  a  new  party  cannot 
be  thus  asserted.  Poole  v.  Nixon,  9 
Pet.  770,  9  Pet.  305,  19  Fed.  Cas.  No. 
11,270.  See  Clark's  Heirs  V.  Farrow, 
10  B.  Mon.  (Ky.)  446,  52  Am.  Dec. 
552;  Debell  v.  Foxworthy's  Heirs,  9 
B.    Mon.    (Ky.)    228. 

A  purchaser  at  a  sale  under  the  de- 
cree should  be  brought  in.  Heermans 
v.  Montague  (Va.),  20  S.  E.  899. 
But  one  at  an  execution  sale  on  a  per- 
sonal judgment  need  not.  Gies  V. 
Green,  42  Mich.  107,  3  N.   W.  283. 

Thompson  v.  Schenectady  R.  Co., 
119  Fed.  634  is  a  good  illustration 
where  one  not  a  party  to  the  original 
bill  maintained  a  supplemental  bill  in 
the  nature  of  a  bill  of  review  to  avail 
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IV      NATURE     OF     DECISIONS     REVIEWABLE.  —  A.     Final 

Decrv^s.  —  A  bill  of  review  lies  only  after  a  final  decree, ,;2  because  it  is 
necessary  only  after  final  decree ;  if  interlocutory,  the  decree  may  be 
correuted  and  reversed  at  the  final  hearing  without  any  bill  for  that 
purpose.63 

Wben  Decree  Is  Final.  —  A  decree  is  final  in  the  sense  of  the  fore- 
going rule,  which  finally  adjudicates  upon  all  the  merits  of  the  con- 
troversy and  leaves  nothing  further  to  be  done  but  the  execution  of  it.c* 
In  other  words,  the  rules  governing  the  finality  of  decrees  for  the  pur- 
poses of  an  appeal,  also  apply  in  determining  whether  a  decree  is 
reviewable  by  bill  of  review.65 


himself  of  matters  occurring  during 
the  penaency  of  a  suit.  Pending  fore- 
closure of  a  street  railway  mortgage, 
duly  entered  into  an  arrangement  with 
a  city  to  abandon  a  certain  street;  the 
decree  confirming  the  foreclosure  sale 
included  the  street;  an  abutting  owner 
by  leave  of  court  filed  such  supple- 
mental bill  to  revise  the  decree  by 
omitting  the  street  and  the  bill  was 
held  properly  filed.  Street  Fed.  Eq. 
PI.,   §2124. 

62.  Story  Eq.  PI.  §§403,  408a.  See 
Whiting  v.  Bank  of  United  States,  13 
Pet.  (U.  S.)  6,  10  L.  ed.  33;  Eay  v. 
Law,  3  Cranch  (U.  S.)  179,  2  L.  ed. 
404;  Jenkins  v.  Eldredge,  3  Story  299, 
13  Fed.  Oas.  No.  7,  267 \  Rice  v.  Dough- 
erty,  148   111.  App.   368. 

63.  The  court  may,  if  the  decree  be 
only  interlocutory,  afterwards  and  be- 
fore a  final  decree,  vary  or  rescind  it. 
Story  Eq.  PI.  (10th  ed.)  §40Sa.  Ark.— 
Price  v.  Notrebe,  17  Ark.  45.  111.— 
Bates  v.  Great  W.  T.  Co.,  35  111.  App. 
254,  134  111.  536,  25  N.  E.  521.  Miss.— 
Murray  v.  Murphy,  39  Miss.  214;  Cook's 
Heirs  V.  Bay,  4  How.  485.  N.  J — Ft. 
Wayne  Electric  Corp.  v.  Electric  Light 
Co.,  58  N.  J.  Eq.  543,  43  Atl.  650.  N. 
Y.— Field  v.  Williamson,  4  Sandf.  Ch. 
613.  S.  C. — Lockwood  v.  Lockwood,  73 
S.  C.  198,  53  S.  E.  87.  Term — Clark  v. 
Garrett,  6  Lea  262;  Johnston  v.  Han- 
ner,  2  Lea  8.  Va. — Vanmeter  v.  Van- 
meter,  3  Gratt.  142,  148;  Ellzey  V. 
Lane's  Exr.,  2  Hen.  &  M.  5S9;  Banks  v. 
Anderson,  2  Hen.  &  M.  20;  Bowyer  v. 
Lewis,  1  Hen.  553.  W.  Va.— Pickens' 
Exrs.  v.  Daniels,  58  W.  Va.  327,  52  S. 
E.  215. 

If  new  parties  and  new  matters  are 
to  be  introduced,  a  new  bill  in  the 
nature  of  a  bill  of  review  may  be  con- 
sidered   to    set    aside    an    interlocutory 


order.  Farwell  v.  Great  W.  T.  Co.,  161 
111.  522,  44  N.   E.  891. 

64.  Story  Eq.  PI.  §408a;  Core  V. 
Strickler,  24  W.  Va.  689. 

Thus  for  example,  a  decree  of  fore- 
closure and  sale,  upon  a  bill  brought 
by  a  mortgagee  for  a  foreclosure  and 
sale  (according  to  the  practice  in  many 
of  the  United  States)  is  final  and  the 
sale  is  but  in  the  nature  of  an  execu- 
tion. Whiting  v.  Bank  of  United 
States,  13  Pet.  (U.  S.)  6,  10  L.  ed.  33; 
Ray  v.  Law,  3  Cranch  (U.  S.)  179,  2 
L.  ed.  404;  Jenkins  v.  Eldredge,  3 
Story  299,  13  Fed.  Cas.   No.   7,  267. 

In  the  following  cases  the  question 
of  finality  was  discussed:  Mass'. — 
Plaisted  v.  Cooke,  181  Mass.  118,  63  N. 
E.  132,  conditional  order.  Miss. — 
Handy  V.  Cobb,  44  Miss.  699.  N.  Y.— 
Coithe  v.  Crane,  1  Barb.  Ch.  21.  N.  C. 
McGowan  V.  Collins,  10  N.  C.  420,  al- 
ternative decree.  Tenn. — Mathews  v. 
Massey,  4  Baxt.  450,  void  decree.  Va. 
Spoor  v.  Tilson,  97  Va.  279,  33  S.  E. 
609;  Dellinger  v.  Foltz,  93  Va.  729,  25 
S.   E.   998. 

In  America  a  decree  is  not  final  for 
this  purpose  until  it  is  finally  drawn 
out  and  placed  on  file  as  the  judgment 
of  the  court.  Ala. — Savage  v.  John- 
son,  125   Ala.   673,   28   So.  547.     Me 

Gilpatrick  v.  Glidden,  81  Me.  137,  16 
Atl.  464,  10  Am.  St.  Rep.  245,  2  L.  R. 
A.  662,  82  Me.  201,  19  Atl.  166;  Pit- 
man v.  Thornton,  65  Me.  95.  Mass.— 
Byers  v.  Franklin  Coal  Co.,  106  Mass. 
131;  Thompson  v.  Goulding,  5  Allen  81; 
Clapp  v.  Thaxter,  7  Gray  384.  N.  J.— 
Ft.  Wayne,  etc.  Co.  v.  Franklin,  etc. 
Co.,  57  N.  J.  Eq.  7,  41  Atl.  217,  affirmed, 

58  N.  J.  Eq.  579,  43  Atl.  1098.    Tenn 

Read  v.  Franklin  (Tenn.  Ch.),  60  S.  W. 
215. 

65.  See  the  title  " Appeals,"  VoL 
2,  p.  161. 
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B.  Consent  Decrees  and  Decrees  Pro  Confesso.  —  A  bill  of 
review  will  not  generally  lie  to  change  or  correct  a  consent  decree, 
unless1  the  question  of  fraud  is  raised  or  there  is  a  clear  case  of  mis- 
take.66 Nor  can  a  bill  be  filed  to  a  decree  pro  confesso,  unless  possibly 
for  error  apparent.67  And  in  some  jurisdictions  a  bill  of  review  based 
on  newly  discovered  evidence  dees  not  lie  to  a  decree  by  default.68 

C.  Decrees  of  Appellate  Court.  —  The  lower  court  will  not  review 
a  decree  of  the  appellate  court  for  error  apparent.69  There  can  never 
be  any  review  or  reversal  of  an  appealed  case  by  the  lower  court,  except 
on  leave  of  the  higher  court.70    And  the  appellate  court  has  power  to 


66.  Thompson  v.  Maxwell,  etc.  Co., 
95  U.  S.  391,  24  L.  ed.  481  (citing  Webb 
V.  Webb,  3  Swanst.  658,  36  Eng.  Re- 
print 1011).  In  re  Pentlarge,  17 
Blatchf.  306,  19  Fed.  Cas.  No.  10,962. 
See  Franklin  Sav.  Bank  v.  Taylor,  53 
Fed.  854,  4  C.  C.  A.  55;  Rowan  v.  First 
Nat.  Bank,   112  111.   App.  434. 

As  to  Fraud. — U.  S. — Thompson  v. 
Maxwell,  etc  Co.,  95  U.  S.  391,  24  L. 
ed.  481.  Ark. — Cornish  v.  Keesee,  21 
Ark.  528.  Ga. — Hargraves  v.  Lewis,  7 
Ga.  110.  HI. — Armstrong  v.  Cooper,  11 
111.  540;  Turner  V.  Berry,  8  111.  541. 
Mass. — Ryder  v.  Phoenix  Ins.  Co.,  101 
Mass.  548.  B.  I — Vincent  V.  Mat- 
thews, 15  R.  I.  509,  8  Atl.  704. 

As  to  Mistake. — Vincent  v.  Matthews, 
15  R.  I.  509,  8  Atl.  704;  Lester  v. 
Mathews,  58  Ga.  403.  See  U.  S  — 
Kennedy  v.  Georgia  Bank,  8  How.  586, 
12  L.  ed.  1209.  Ala — Alder  v.  Van 
Kirk.  etc.  Co.,  114  Ala.  551,  21  So.  490, 
62  Am.  St.  Rep.  133.  Ark.— Cornish  v. 
Keesee,  21  Ark.  528.  Ga. — Latimer  v. 
Irish  American  Bank,  119  Ga.  887,  47 
S.  E.  322;  Murphy  v.  Savannah,  73 
Ga.  263;  Cunningham  v.  Schley,  68  Ga. 
105.  111.— Hohenadel  v.  Steele,  237 
111.  229,  86  N.  E.  717;  Bonney  v.  Lamb, 
210  111.  95,  71  N.  E.  375;  Watts  V. 
Rice,  192  111.  123,  61  N.  E.  337;  Flagler 
v.  Crow,  40  111.  414.  Ind. — Indianapo- 
lis, etc.  R.  Co.  v.  Sands,  133  Ind.  433, 
32  N.  E.  722.  Mich. — Smith  v.  Smith, 
142  Mich.  413,  105  N.  E.  880.  Ohio.— 
Cooch  v.  Cooch,  18  Ohio  146.  Tenn.— 
Wilson  v.   Sehaefer,   107   Tenn.  300,  64 

S.    W.    208.      Va Prince's    Admr.    v. 

McLemore,  108  Va.  269,  61  S.  E.  802. 
Such  decree  will  not  be  vacated  be- 
cause of  a  later  decision  announcing 
the  law  contrary  to  counsel's  supposi- 
tion. Ingles  v.  Bryant,  117  Mich.  113, 
75  N.  W.  442. 

Plaintiff's  dismissal  on  motion  is  not 
reviewable  by  him.  Jones  v.  Zollicof- 
fer,  9  N.  C.  623,  11  Am.  Dec.  795. 


An  appeal  also  lies  from  such  a  de- 
cree, if  it  is  not  confined  to  the  matter 
of  the  bill.  Ohio  Central  R.  Co.  v. 
Central  Trust  Co.,  133  U.  S.  83,  10 
Sup.  Ct.  235,  33  L.  ed.  561. 

67.  I1L— Rice  Co.  v.  McJohn,  244 
111.  264,  91  N.  E.  448;  McDaniel  V. 
James,    23    111.    407.      Ind.— Gullett    v. 

Housh,   7   Blackf.   52.     S.   C Ex  parte 

Monteith,  1  S.  C.  227.  W.  Va— Kat- 
zenstein  v.  Prager,  67  S.  E.  792;  Cam- 
den v.  Ferrell,  50  W.  Va.  119,  40  S.  E. 
368;  McKinney  v.  Hammett,  26  W.  Va. 
628. 

For  error  apparent,  see  Prentiss  v. 
Paisley,  25  Fla.  927,  7  So.  56,  7  L.  R. 
A.  640;  Creed  V.  Lancaster  Bank,  1 
Ohio  St.  1. 

A  release  of  error  in  a  decree  bars  a 
review.  Ferrell  v.  Ferrell,  53  W.  Va. 
515,  44  S.  E.  187. 

68.  Camden  o.  Ferrell,  50  W.  Va. 
119,  40  S.  E.  368. 

A  defendant  to  a  bill  in  equity,  hav- 
ing negligently  suffered  a  decree  to  go 
against  him  by  default,  cannot  allege 
his  own  negligence  in  support  of  a  bill 
of  review.  Gullett  v.  Housh,  7  Blackf. 
(Ind.)   52. 

But  the  Federal  practice  is  otherwise. 
Thompson  v.  Wooster,  114  U.  S.  104,  5 
Sup.  Ct.  788,  29  L.  ed.  105. 

69.  Story  Eq.  PI.  §408.  When  an 
appeal  vacates  a  decree,  a  bill  of  review 
will  not  lie  after  the  appeal  is  per- 
fected. Fuller  v.  Jackson  (Tenn.  Ch.), 
62  S.  W.  274;  Dunfee  v.  Childs,  59  W. 
Va.  225,  53   S.   E.   209. 

An  unprosecuted  appeal  does  not 
preclude  a  review.  Gilchrist  v.  Buie, 
21  N.  C.  346. 

A  bill  of  review  will  not  lie  to  re- 
vise the  judgment  of  the  appellate 
court  on  the  ground  that  the  decree 
was  performed  in  ignorance  of  the  ap- 
peal.    Costen's   Appeal,   13   Pa.   292. 

70.  U.  S. — Southard  v.  Russell,  16 
How.   547,   14  L.   ed.   1052;    Society  of 
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allow  its  own  decree  to  be  reviewed  in  the  lower  court  on  newly  dis- 
covered evidence.71  The  appellate  court's  leave  should  be  obtained 
by  petition  (supported  by  proper  affidavit)  setting  forth  the  newly 
discovered  evidence  and  showing  due  diligence.72    On  application  to  it, 


Shakers  v.  Watson,  77  Fed.  512,  23  C.  C. 
A.  263;  Martin  &  H.  Cash-Carrier  Co.  v. 
Martin,  71  Fed.  519,  18  C.  C.  A.  234; 
Woodward  v.  Boston  Lasting  Mach.  Co., 
63  Fed.  609,  11  CCA.  353;  Franklin 
Sav.  Bank  v.  Taylor,  53  Fed.  854,  4  C  C 

A.  55;  Smith  v.  Weeks,  53  Fed.  758,  3  C 
C  A.  644;  Watson  v.  Stevens,  53  Fed. 
31,  3  C  C  A.  411.  Pa.— Felty  v.  Cal- 
hoon,  147  Pa.  27,  23  Atl.  438;  Costen's 
Appeal,  13  Pa.  292.  W.  Va. — Henry  v. 
Davis,    13   W.   Va.  230. 

Likewise  to  file  a  supplemental  bill 
in  the  nature  of  such  bill.  Kelley  v. 
Diamond,  etc.  Co.,  136  Fed.  855,  69  C 
C  A.  599,  138  Fed.  833;  Seymour  V. 
White  County,  92  Fed.  115.  34  C  C  A. 
240. 

A  bill  of  review  will  not  lie  when  an 
appeal  has  been  allowed  although  the 
petitioner  alleges  that  he  does  not  in- 
tend to  perfect  the  appeal.  Kimberly 
V.  Arms,  40  Fed.  548,  136  U.  S.  629,  10 
Sup.  Ct.  1064,  34  L.  ed.  557. 

Matter  which  might  have  been  pre- 
sented in  the  earlier  proceeding  will 
not  be  allowed.     McLean  v.  Nixon,  18 

B.  Mon.  (Ky.)  768.  See  also  Burt  v. 
Thomas,  49  Mich.  462,  12  N.  W.  911, 
13  N.  W.  818. 

71.  Pittsburgh,  etc.  R.  Co.  v.  Keo- 
kuk, etc.  R.  Co.,  107  Fed.  781,  46  C.  C 
A.  639,  rehearing  denied,  109  Fed.  279, 
48  C  C  A.  362.  Compare  Poole  v. 
Nixon,  9  Pet.  770,  9  L.  ed.  305,  19  Fed. 
Cas.  No.  11,270;  Stafford  v.  Bryan,  2 
Paige   (N.  Y.)   45. 

Not  allowed  in  Cox  v.  Hartsville 
Bank  (Tenn.  Ch.),  63  S.  W.  237;  Saun- 
ders v.  Savage  (Tenn.  Ch.),  63  S.  W. 
218. 

Ordinarily,  after  affirmance  by  a 
higher  court,  a  bill  of  Review  will  not 
lie  (TJ.  S. — Kingsbury  v.  Buckner,  134 
U.  S.  650,  10  Sup.  Ct.  638,  33  L.  ed. 
1047;  Franklin  Sav.  Bank  v.  Taylor, 
53  Fed.  854,  4  C  C  A.  55.  Ala  — 
Stallworth  v.  Blum,  50  Ala.  46.  Ga.— 
Inman  v.  Foster,  72  Ga.  79;  Watkins 
v.  Lawton,  69  Ga.  671;  Rice  v.  Carey,  4 

Ga.  558.    la McGregor  v.  Gardner,  16 

Iowa  538.  Ky. — Mitchell  v.  Berry,  1 
Mete.    602.     Md—  Pinkney   v.   Jay,    12 

Gill   &  J.   69.     Pa Dennison  v.   Goeh- 

ring,    6    Pa.     402.      Tenn. — Morton    v. 


Sneed  (Tenn.  Ch.),  39  S.  W.  736.  But 
see  Karr  v.  Freeman,  166  111.  299,  46 
N.  E.  717);  unless  the  right  is  re- 
served in  the  decree  above  or  permis- 
sion thereafter  is  given  by  the  appel- 
late court  (Southard  v.  Russell,  16 
How.  (U.  S.)  547,  14  L.  ed.  1052;  Kis- 
singer-Ison  Co.  v.  Bradford  Belt  Co., 
123  Fed.  91,  59  C  C  A.  221;  Society  of 
Shakers  v.  Watson,  77  Fed.  512,  23  C 
C.  A.  263;  Reynolds  v.  Florida,  etc.  R. 
Co.,  42  Fla.  387,  28  So.  861);  or  unless 
the  bill  is  founded  on  evidence  discov- 
ered after  the  affirmance  (McLean  v. 
Nixon,  18  B.  Mon.  (Ky.)  768;  Singleton 
v.  Singleton,  8  B.  Mon.  (Ky.)  340;  Shep- 
herd v.  Chapman  (Va.)".  21  S.  E. 
468.  Compare  Cook  v.  Wei  dey,  69  N. 
J.  Eq.   836,   65  Atl.  480. 

Matters  reviewable  on  appeal  cannot 
thereafter  be  raised  by  bill  of  review. 
Mitchell  v.  Berry,  1  Mete.  (Ky.)  602; 
Brewer  v.  Bowman,  3  J.  J.  Marsh.  (Ky.) 
492,  20  Am.  Dec.  158. 

After  writ  of  error  dismissed  there 
is  no  review.     Hall  v.  Huff,  76  Ga.  337. 

Where  questions  are  referred  locally 
to  the  supreme  court  but  the  decree  is 
entered  in  the  lower  court,  the  latter 
may  review  it.  Benzien's  Exr.  v.  Le- 
nior,  11  N.  C  403. 

If  formal  permission  be  given,  ob- 
jections may  be  renewed  in  the  court 
below.  Board,  etc.  v.  Deposit  Bank, 
etc.,  120  Fed.  165,  124  Fed.  18,  59  C. 
C  A.  538.  Compare  Sevmour  v.  White, 
Co.,  92  Fed.  115,  34  C.  C.  A.  240. 

One  who  is  not  appealing  does  not 
need  the  leave.  Ricker  v.  Powell,  100 
U.  S.  104,  25  L.  ed.  527.  See  Freeman 
v.  Clay,  52  Fed.  1,  2  C.  C  A.  587. 

72.  Providence  Rubber  Co.  v.  Good- 
year, 9  Wall.  (U.  S.)  805,  19  L.  ed.  828. 

As  to  giving  extension  to  file,  see 
Richardson  v.  Lowe,  149  Fed.  625,  79 
C.  C.  A.  317;  Ward  v.  Ward,  149  Fed. 
204,  79  C.  C  A.  162. 

As  to  time  in  which  to  apply  to  the 
appellate  court,  see  In  re  Gamewell, 
etc.  Co.,  73  Fed.  908,  20  C  C  A.  Ill; 
Franklin  Sav.  Bank  v.  Taylor,  53  Fed. 
854,  4  C  C  A.  55;  Watson  v.  Stevens, 
53  Fed.  31,  3  C.  C  A.  411. 

Permission  is  obtained  from  the 
higher  court,  but  the  bill  is  filed  in  the 
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the  appellate  court  has  full  power  to  pass  on  the  questions  of  material- 
ity and  due  diligence,  though  such  determination  may  be  granted  by 
it  to  the  lower  court.73  The  better  practice  seems  to  be  that  which 
requires  the  question  of  the  sufficiency  of  the  petition  to  be  deter- 
mined by  the  appellate  court,  rather  than  by  the  lower  court  whose 
hand  entered  the  decree.74 

Appellate  Court  Reviewing  Own  Decision. —  Where  jurisdiction  of  the 
higher  court  is  appellate  only,  it  cannot  itself  entertain  a  bill  to  review 
its  own  decision.70 

V.  WHEN  MAINTAINABLE.  —  A.  In  General.  — A  bill  of 
review  can  be  brought  only  for  error  of  law  apparent  upon  the  face 
of  the  record,  or  for  the  discovery  of  new  matter.76  Matter  of  form 
only,  or  of  abatement,  is  not  the  subject  of  a  bill  of  review,  nor  can  it 
be  objected  that  any  of  the  matters  decreed  are  contrary  to  the  proofs 
in  the  cause.77 

B.  Errors  in  Law  Apparent.  —  1.  In  General. — Error  of  law 
apparent  on  the  face  of  the  decree  is,  for  example,  where  the  decree  is 
contrary  to  some  statute,  or  is  not  warranted  by  the  pleadings.78    A  bill 


lower  court.  Pittsburgh,  etc.  Co.  v. 
Keokuk,  etc.  Co.,  109  Fed.  279,  48  C. 
C.  A.  362,  107  Fed.  781,  46  C.  C.  A.  639. 

73.  Providence  Rubber  Co.  V.  Good- 
year, 9  Wall.  (U.  S.)  805,  19  L.  ed.  828; 
Kissinger-Ison  Co.  v.  Bradford,  etc.  Co., 

123  Fed.  91,  59  C.  C.  A.  221;  Board, 
etc.  v.  Deposit  Bank,  etc.,  120  Fed.  165, 

124  Fed.  18,  59  C.  C.  A.  538;  Seymour 
v.  White  County,  92  Fed.  115,  34  C.  C. 
A.  240;  In  re  Gamewell,  etc.  Co.,  73 
Fed.  908,  20  C.  C.  A.  111.  See  Birds- 
boro,  etc.  Co.  v.  Kelley,  etc.,  147  Fed. 
713,  78  C.  C.  A.  101. 

74.  Keith  v.  Alger,  124  Fed.  32,  59 
C.  C.  A.  552;  Kissinger-Ison  Co.  V. 
Bradford,  etc.  Co.,  123  Fed.  91,  59  C. 
C.  A.  221;  Jourolmon  v.  Ewing,  85  Fed. 
103,  29  C.  C.  A.  41;  Society  of  Shakers 
v.  Watson,  77  Fed.  512,  23  C.  C.  A.  263. 

75.  111. — Schaefer  v.  Wunderle,  154 
111.  577,  39  S.  E.  623.  la.— McGregor 
V.  Gardner,  16  Iowa  538.  N.  C. — Amer- 
ican B.  Soc.  v.  Hollister,  54  N.  C.  10. 
Tenn. — Cox  v.  Breedlove,  2  Yerg.  499. 
Vt  —  Slason  v.  Cannon,  19  Vt.  219. 

Contra  in  Ohio Longworth  v.  Stur- 

ges,  4  Ohio  St.  690. 

76.  Story  Eq.  PI.  §403;  Mitf.  Eq. 
PI.  §83;  Coop.  Eq.  Pl.§§  89,  91;Beames 
Ord.  Ch.  1;  Nickle  v.  Stuart,  111  U.  S. 
776,  4  Sup.  Ct.  700,  28  L.  ed.  599; 
Beard  V.  Burts,  95  U.  S.  434,  24  L.  ed. 
485;  Whiting  v.  Bank  of  United  States, 
13  Pet.  (U.  S.)  6,  10  L.  ed.  33;  Thomas 
v.  Brockenbrough,  10  Wheat.  (U.  S.) 
146,  6  L.  ed.  287;  Cocke  v.  Copenhaven, 
126  Fed.  145,  61  C.  C.  A.  211;  Acord 


v.  Western  Pocahontas  Corp.,  156  Fed. 
989,  995;  Tilghman  v.  Werk,  39  Fed. 
680;  Dexter  v.  Arnold,  5  Mason  303,  7 
Fed.   Cas.   No.   3,   856;   Davis  v.   Bluck, 

6  Beav.  393,  49  Eng.  Reprint  878; 
Gregor  v.  Molesworth,  2  Ves.  Sr.  109, 
28  Eng.  Reprint  72;  Standish  v.  Radley, 
2  Atk.  177,  26  Eng.  Reprint  511. 

Bacon's  Ordinances  in  chancery  still 
govern  bills  of  review.  Massie  v.  Gra- 
ham, 3  McLean  41,  16  Fed.  Cas.  No. 
9,263. 

A  bill  of  review  proper  cannot  be 
founded  on  any  other  ground.  U.  S. — 
Dowagiac  Mfg.  Co.  v.  McSherry  Mfg. 
Co.,  155  Fed.  524,  84  C.  C.  A.  38;  Hill 
v.  Phelps,  101  Fed.  650,  41  C.  C.  A.  56^. 
Ark. — Price    v.    Notrebe,    17    Ark.    45. 

Md Whelan  v.  Cook,  29  Md.  1.    Va.— 

Valz  v.  Coiner,  110  Va.  467,  66  S.  E. 
730.  W.  Va. — Richmond  v.  Richmond, 
62  W.  Va.  206,  57  S.  E.  736. 

Compare  Roche  v.  Hoyt,  71  N.  J.  Eq. 
323,  64  Atl.  174,  unless  extended  by 
statute    (Sampevreae  v.  United   States, 

7  Pet.  (U.  S.)  222,  8  L.  ed.  665;  Pink- 
ney  v.  Jay,  12  Gill  &  J.  (Md.)  69) ;  ab- 
sence or  mistake  of  counsel  is  insuffi- 
cient (TJ.  S. — Cocke  v.  Copenhaven,  126 
Fed.  145,  61  C.  C.  A.  211;  Tilghman  c. 
Werk,  39  Fed.  680.  Ark.— Price  V. 
Notrebe,  17  Ark.  45.  S.  C— Smith  v. 
Bossard,  2  McCord  Eq.  406.  Tenn.— 
Holmes  v.  Both,  57  S.  W.  405.  Va.— 
Jones  v.  Pilcher,  6  Munf.  425). 

77.  Lube's  Equity  PI.  178. 

78.  Story  Eq.  PI.  §§405,  407;  Camp- 
bell v.  Snyder,  27  Ore.  249,  41  Pac.  659. 
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for  error  apparent  has  been  denominated  the  "pure  bill  of  review;" 
it  sets  up  no  new  facts  or  newly  discovered  matter  and  is  solely  to 
obtain  a  review  for  some  error  or  defect  on  the  face  of  the  proceed- 
ings, or  "for  error  apparent"78 

2.  Discretionary  Matters.  —  It  does  not  lie  to  correct  or  reopen 
any  matters  which  were  within  the  discretion  of  the  court  in  the  original 
suit,  for  matters  of  mere  discretion  are  never  subject  to  revision  or 
appeal;  such  matters  are  the  refusal  or  allowance  of  amendments.80 

3.  Error  Must  Appear  on  the  Record.  —  General  Eule.  —  The 
error  of  law  must  appear  upon  the  record  itself,  which  consists,  for 
this  purpose,  only  of  the  pleadings  and  the  decree  passed  in  the  cause.81 


This  rule  is  not  recognized  in  Texas; 
the  remedy  is  by  appeal  or  writ  of 
error.  Moore  v.  Perry,  13  Tex.  Civ. 
App.  204,  35  S.  W.  838. 

The  rule  prevails  in  the  following 
cases:  U.  S. — Acord  v.  Western  Po- 
cahontas Corp.,  156  Fed.  989.  Ala — 
Taylor  v.  Cook,  136  Ala.  354,  34  So. 
905,  96  Am.  St.  Rep.  26.  Ark. — Smith 
v.  Rucker,  129  S.  W.  1079;  White  v. 
Holman,  32  Ark.  753.  Del. — Cochran 
v.  Couper,  2  Del.  Ch.  27.  Fla.— Mat- 
tair  v.  Card,  19  Fla.  455.  I1L— Judson 
v.  Stephens,  75  111.  255.  Ind.— Kemp  v. 
Mitchell,  29  Ind.  163.  Ky.— Mitchell 
v.  Berry,  1  Mete.  602.  Me.— Crooker 
v.  Houghton,  61  Me.  337.  Md  —  Lana- 
han  v.  Lanahan,  110  Md.  176,  72  Atl. 
672;  Pinkney  v.  Jay,  12  Gill  &  J.  69. 
Mass. — Elliott  v.  Balcom,  11  Gray  286. 
Mich. — Murray  v.  Ingersoll,  100  Mich. 
286,  59  N.  W.  140.  Miss — Mayo  v. 
Clancy,  57  Miss.  674.  N.  J. — Jones' 
Exr.  v.  Fayerweather,  46  N.  J.  Eq.  237, 

19  Atl.  22.  N.  Y. — Wiser  v.  Blachly, 
2  Johns.  Ch.  488.  Ore.— Campbell  V. 
Snyder,  27  Ore.  249,  41  Pac.  659.  Pa. 
Scott's  Appeal,  112  Pa.  427,  5  Atl.  671. 
S.  C— Haskell  v.  Raoul,  1  McCord  Eq. 
22.  Tenn. — Finley  v.  Taylor,  8  Baxt. 
237.       Va. — Heermans      v.      Montague, 

20  S.  E.  899;  Valz  v.  Coiner,  110  Va. 
467,  66  S.  E.  730.  W.  Va.— Eichmond 
v.  Richmond,  62  W.  Va.  266,  57  S.  E. 
736;  Dingess  V.  Marcum,  41  W.  Va.  757, 
24  S.  E.  624;  Davis  S.  M.  Co.  v.  Dun- 
bar, 32  W.  Va.  335,  9  S.  E.  237.  Wis.— 
Dousman  v.  Hooe,  3  Wis.  466. 

The  right  to  review  on  this  ground 
is  denied  in  Texas  (Schleuning  v.  Duffy, 
37  Tex.  527;  Seguin  v.  Maverick,  24 
Tex.  526,  76  Am.  Dec.  117)  unless 
changed  by  statute  (See  Miller  v.  Mil- 
ler  21  Tex.  Civ.  App.  382,  53  S.  W.  362. 

Subsequent  Statute  Changing  Rights. 
If,    aft«r    an    injunction    restraining    a 
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nuisance,  a  statute  is  enacted  author- 
izing the  doing  of  the  acts  which  con- 
stituted the  nuisance,  a  bill  of  review 
may  be  maintained  to  dissolve  or  mod- 
ify the  injunction.  Sawyer  V.  Davis, 
136  Mass.  239,  49  Am.  Rep.  27. 

79.  Willamette  Iron  Bridge  v.  Hatch, 
125  U.  S.  1,  8  Sup.  Ct.  811,  31  L.  ed. 
629;  Buffington  v.  Harvey,  95  U.  S.  99, 
24  L.  ed.  381;  Yerrington  v.  Putnam, 
30  Fed.  Cas.  No.  18,137;  United  States 
v.  Samperyac,  Hempst.  118,  27  Fed.  Cas. 
No.  16,216a;  Ross  v.  Prentiss,  4  Mc- 
Lean 106,  20  Fed.  Cas.  No.  12,078; 
Massie  v.  Graham,  3  McLean  41,  16 
Fed.  Cas.  No.  9,263;  Dexter  v.  Arnold, 
5  Mason  303,  7  Fed.  Cas.  No.  3,856. 

80.  Merw.  Eq.  §941;  Story  Eq.  PI. 
§§405,  407.  U.  S— Idaho,  etc.  Co.  v. 
Bradbury,  132  U.  S.  509,  10  Sup.  Ct.  177, 
33  L.  ed.  433;  Buffington  v.  Harvey,  95 
U.  S.  99,  24  L.  ed.  381.  111.— Guild  v. 
Hull,  127  111.  523,  20  N.  E.  665.  Mass. 
Thompson  v.  Goulding,  5  Allen  81.  Va. 
Grigsby  V.   Weaver,   5   Leigh   197,    199. 

A  decree  will  not  be  reversed  on  a 
point  involving  a  matter  of  judicial 
discretion.  Whiting  V.  Bank  of  U.  S., 
13  Pet.  (U.  S.)  6,  10  L.  ed.  33. 

81.  Merw.  Eq.  §940,  and  the  fol- 
lowing eases:  Ark. — Wood  v.  Wood,  59 
Ark.  441,  27  S.  W.  641,  43  Am.  St.  Rep. 
42,  28  L.  R.  A.  157.  D.  C— Davis  v. 
Speiden,  3  McArthur  283.  la. — Saum 
v.  Stingley,  3  Iowa  514.  Md. — Tomlin- 
son  v.  McKaig,  5  Gill  256.  Miss.— 
Knowland  v.  Sartorious,  46  Miss.  45. 
N.  Y. — Goodhue  V.  Churchman,  1  Barb. 
Ch.  596.  Pa. — Priestley's  Appeal,  127 
Pa.  420,  17  Atl.  1084,  4  L.  R.  A.  503. 
Va.— Pracht  v.  Lange,  81  Va.  711;  Han- 
cock v.  Hutcherson,  76  Va.  609;  Raw- 
lings  v.  Rawlings,  75  Va.  76.  W.  Va.— 
West  v.  Shaw's  Admr.,  32  W.  Va.  195. 
9   S.  E.  81. 

There    is    an    important    distinction 
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Illustrative  Cases.  —  A  decree  directing  a  legacy  belonging  to  a  child, 
*ho  had  died  intestate  without  wife  or  children,  to  be  distributed 
amongst  his  mother,  brothers  and  sisters  equally,  whereas  by  the  stat- 
ute of  distributions  it  vested  entirely  in  the  father  who  had  survived 
the  child;82  a  decree  setting  aside  conveyances  as  fraudulent  upon  the 
statements  of  the  pleadings  only,  without  any  evidence  of  fraud  being 
received;88  a  decree  not  justified  by  the  allegations;84  want  of  juris- 
diction apparent  on  the  face  of  the  record;85  where  mortgaged  pre  fl- 
ues capable  of  division  are,  contrary  to  statute,  decreed  to  be  sold  to 
pay  the  whole  mortgage  debt  when  only  a  small  part  is  due,  or  where 
a  foreclosure  is  decreed  contrary  to  the  terms  of  the  mortgage  ;86  where 
the  averments  of  the  original  bill  are  not  sufficiently  definite  and  pre- 
cise to  warrant  a  decree,  without  proof,  no  such  proof  having  been 
put  in;87  where  a  decree  on  a  cross-bill  is  irregularly  entered  upon 


between  "error  apparent"  and  error 
at  large  in  the  record;  the  former  does 
not  apply  to  all  erroneous  decrees,  but 
only  to  those  wrong  upon  the  plead- 
ing, record,  and  decree,  exclusive  of 
the  evidence.  The  broad  question 
whether  a  decree  is  wrong  cannot  be 
considered  upon  a  bill  of  review  for 
error  apparent;  only  those  errors  are 
remediable  here  as  can  be  corrected 
on  writ  of  error  on  a  judgment  at  law; 
hence  on  such  bill  in  equity  the  court 
will  not  consider  or  correct  any  error 
resulting  from  an  erroneous  inference 
of  fact  or  conclusion  from  the  evi- 
dence, and  will  examine  only  such 
questions  of  law  as  arise  on  the  plead- 
ings, proceedings  and  decree,  exclusive 
of  the  evidence.  Street  Eq.  Fed.  Pr. 
§2130,  citing.  Willamette,  etc.  Co.  v. 
Hatch,  125  U.  S.  1,  8  Sup.  Ct.  811,  31 
L.  ed.  629;  Nickle  v.  Stuart,  111  U.  S. 
776,  4  Sup.  Ct.  700,  28  L.  ed.  599;  Shel- 
ton  v.  Van  Kleeck,  106  U.  S.  532,  1  Sup. 
Ct.  491,  27  L.  ed.  269;  Thompson  v. 
Maxwell,  etc.  Co.,  95  U.  S.  391,  24  L. 
ed.  481;  Putnam  v.  Day,  22  Wall.  60, 
22  L.  ed.  764;  Whiting  v.  Bank  of  TJ. 
S.,  13  Pet.  6, 10  L.  Ed.  33;  Hill  v.  Phelps, 
101  Fed.  650,  41  C.  C.  A.  569;  Kimberly 
v.  Arms,  40  Fed.  548;  s.  c,  136  U.  S. 
629,  10  Sup.  Ct.  1064,  34  L.  ed.  557; 
Hoffman  v.  Knox,  50  Fed.  484.  1  C.  C. 
A.   535;   Irwin  v.  Meyrose,   7   Fed.   533. 

The  entire  record  will  be  examined 
far  errors  alleged.  111. — Burgess  v. 
Pope,  92  111.  255.  Me. — Glover  t'.  Jones, 
95  Me.  303,  49  Atl.  1104.  Md.— Bil- 
lingslea  v.  Baldwin,  23  Md.  85. 

82.  Story  Eq.  PI.  (10th  ed.)  §405; 
Beames  Ord.  Ch.  3,  4;  Cooper  Eq.  PI. 
§§89,  90;  Gregor  v.  Molesworth,  2  Ves. 
Sr.  109.  28   Eng.  Beprint   72.     Compare 


Fox  v.  Rhodes.  43  Ind.  App.  573,  88  N. 
E.    92,    for    such    erroneous    order. 

So  also  if  an  absolute  decree  is  made 
against  a  person  who  on  the  face  of 
it  appears  to  have  been  an  infant  at 
the  time.  Story  Eq.  PI.  (10th  ed.) 
§405. 

83.  Clark  v.  Killian,  103  U.  S.  766, 
26  L.  ed.  607. 

84.  Jackson  v.  Jackson,  144  111.  274, 
33  N.  E.  51,  36  Am.  St.  Rep.  427;  Good- 
hue v.  Churchman,  1  Barb.  Ch.  (N.  Y.) 
596. 

If  a  solicitor  unauthorized,  appear 
for  a  defendant,  and  a  decree  is  ren- 
dered against  him,  the  decree  may  be 
reversed.      Griggs   v.   Gear,    8   111.    2. 

It  is  ground  for  a  bill  of  review  that 
the  decree  was  not  warranted  by  the 
allegations  in  the  bill.  Goodhue  v. 
Churchman,  supra. 

85.  Chamberlin  v.  Peoria,  etc.  B., 
118  Fed.  32,  55  C.  C.  A.  54.  To  same 
effect,  on  appeal,  see  Willamette,  etc. 
Co.  v.  Hatch,  125  U.  S.  1,  8  Sup.  Ct. 
811,  31  L.  ed.  629.  But  see  Donaldson 
v.  Nealis,  108  Tenn.  638,  69  S.  W.  732; 
Berdanatti  V.  Sexton.  2  Tenn.  Ch.   699. 

In  Johnson  v.  Ludwick,  58  W.  Va. 
464.  52  S.  E.  489,  it  was  held  that  a 
personal  decree  against  one  who  was 
not  served  and  who  did  not  appear, 
could  be  set  aside  on  a  bill  of  review. 

86.  Hoffman  v.  Knox,  50  Fed.  484, 
1  C.  C.  A.  535;  Farmers',  etc  Co.  v. 
Green,  etc.  Co.,  10  Biss.  203,  6  Fed.  100. 

87.  Davis  v.  Speiden,  104  U.  S.  83, 
26  L.   ed.   660. 

Or  where  a  bill  is  insufficient  to  war- 
rant relief  (Qa. — Bennett  V.  Brown,  58 

Ga.  216.     Ill Griggs  v.  Gear,  8  111.  3. 

Ind. — Berkshire  v.  Young,  45  Ind.  461) 
or    that    the    bill    was    improperly    die- 
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substituted  service  only,  in  a  case  where  personal  service  is  proper,88 
the  non-joinder  of  one  interested  in  the  subject-matter  of  a  suit,  if  such 
non-joinder  has  operated  to  injure  the  rights  of  those  before  the  court.89 
4.  Nature  of  Errors  Reviewable.  —  In  General.  —  The  error  of 
law  complained  of  must  not  be  mere  error  in  the  decree,  as  on  a  mis- 
taken judgment,  which  would  in  effect  render  a  bill  of  review  a  mere 
substitute  for  an  appeal,  but  it  must  be  error  apparent  on  the  face  of 
the  decree,  as  in  the  case  of  an  absolute  decree  against  an  infant.90 
Every  error  apparent  will  not  justify  a  review.  Any  error  in  figures, 
as  in  miscasting,  should  be  explained  and  reconciled  by  an  order,  with- 
out a  bill  of  review.  By  the  term  miscasting  is  not  to  be  understood 
any  pretended  misrating  or  misvaluing,  but  only  error  in  auditing  or 
numbering.91  The  court's  failure  to  decree  relief  that  might,  agreeably 
with  the  pleadings,  have  been  decreed,  but  yet  which  was  in  nowise 
essential  to  the  doing  of  ample  justice  between  the  parties,  supplies 
no  basis  for  a  bill  for  error  apparent.92 


missed  on  an  insufficient  answer 
(Thomas  v.  Hite,  5  B.  Mon.  (Ky.)  590), 
or  that  the  decree  was  based  on  an  un- 
warranted admission  of  a  guardian  ad 
litem.     Hooper  v.  Hardie,  80  Ala.   114. 

88.  Dunlevy  v.  Dunlevy,  3'8  Fed.  459. 

89.  Whiting  v.  Bank  of  U.  S.,  13 
Pet.  (U.  S.)  6,  10  L.  ed.  33,  otherwise 
it  is  not  error  of  law. 

90.  Adams  on  Eq.  *416;  Mitf.  Eq.  PI. 
§84,  and  the  following  eases:  U.  S. — 
Shelton  v.  Van  Kleeck,  106  U.  S.  532, 
1  Sup.  Ot.  491,  27  L.  ed.  269;  Hill  v. 
Phelps,  101  Fed.  650,  41  C.  C.  A.  569. 
Ala. — Vary  v.  Thompson,  52  So.  951; 
McCall  v.  McCurdy,  69  Ala.  65.  Ark.— 
Boynton  v.  Chicago  Mill,  etc.  Co.,  84 
Ark.  203,  105  S.  W.  77;  Woodall  V. 
Moore,  55  Ark.  22,  17  S.  W.  268.  la  — 
Campbell  v.  Ayres,  6  Iowa  339.  Ky. — 
Todd  v.  Laughlin's  Heirs,  3  A.  K. 
Marsh.  535.  Mich. — Donovan  v.  Dwyer, 
62  Mich.  249,  28  N.  W.  843.  Eng.— 
Perry  v.  Phelips,  17  Ves.  Jr.  173,  179, 
34  Eng.  Reprint  67. 

It  is  not  sufficient  that  the  appellate 
court  might  reverse  on  the  whole  case. 
Bouv.  Inst.  §4125;  Portsmouth  Bank  v. 
Dundas,   10  Ala.  661. 

A  decision  merely  erroneous,  and 
appealable,  is  not  reviewable.  U.  S. — 
Tilghman  v.  Werk,  39  Fed.  680.  Ala  — 
Vary  v.  Thompson,  52  So.  951;  Tanker- 
slev  v.  Pettis,  61  Ala.  354;  Noble  v. 
Hallonquist,  53  Ala.  229.  Ark — Boyn- 
ton v.  Chicago  Mill,  etc.  Co.,  84  Ark. 
203,  105  S.  W.  77. 

As  to  non-prejudicial  error,  see  Win- 
kleman  t;.  White,  147  Ala.  481,  42  So. 
411. 


On  such  bill,  the  findings  of  fact  of 
the  court  or  chancellor  on  which  the 
original  decree  is  based  are  conclusive. 
Beard  v.  Burts,  95  U.  S.  434,  24  L.  ed. 
485;  Buffington  v.  Harvey,  95  U.  S.  99, 
24  L.  ed.  381;  Jourolmon  v.  Ewing,  85 
Fed.  103,  29  C.  C.  A.  41.  See  Hoffman 
V.  Knox,  50  Fed.  484,  490,  1  C.  C.  A.  535. 

The  alleged  error  must  not  be  merely 
an  impropriety  in  the  decree.  TJ.  S. — 
Hill  v.  Phelps,  101  Fed.  650,  41  C.  C. 
A.  569.  Ala. — Winkleman  v.  White, 
147  Ala.  481,  42  So.  411.  Ind.— See 
Hardy  v.   Miller,  89  Ind.   440. 

91.  Story  Eq.  PI.  §405;  Bacon  Ord. 
note  2;  Young  V.  Henderson,  2  N.  C. 
189. 

Such  an  error  may  be  corrected  by 
entering  a  credit  for  the  amount  of  the 
error,  upon  the  unsatisfied  decree,  and 
the  ground  of  review  will  be  thus  ob- 
viated. Massie  v.  Graham,  3  McLean 
41,  16  Fed.  Cas.  No.  9,  263. 

92.  Hill  v.  Phelps,  101  Fed.  650,  41 
C.  C.  A.  569 ;  Halsted  v.  Forest  Hill  Co., 
109  Fed.  820. 

An  error  in  not  granting  all  the  re- 
lief warranted  by  the  allegations  and 
prayers,  including  the  general  prayer 
of  the  bill,  is  to  be  rectified  by  appeal 
and  not  by  bill  of  review.  Tankersly 
v.  Pettis,  61  Ala.  354. 

It  will  not  lie  fox  errors  which  due 
diligence  would  have  corrected  (Sharp 
v.  Loyless,  39  Ga.  678;  Simms  v.  Thomp- 
son, 16  N.  C.  197),  or  for  errors  to  be 
corrected  by  consent  (Simmons  t\ 
Conklin,  129  Mich.  190,  88  N.  W.  625), 
or  for  those  cured  by  subsequent  pro 
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Erroneous  Findings  of  Facts. —  The  evidence  is  no  part  of  the  record, 
and  the  bill  of  review  does  not  lie  to  correct  any  alleged  erroneous 
findings  of  fact,  since  these  are  conclusive  in  the  original  suit  and 
cannot  be  revised  on  a  bill  of  review.98 

Errors  in  Formal  Matters.  —  Error  in  matter  of  form  or  in  the  pro- 
priety of  the  decree,  which  is  not  contrary  to  any  statute  or  rule  of 
law,  or  to  the  settled  practice  of  the  cburt,  is  not  sufficient  to  maintain 
a  suit  to  review  a  final  decree.94  Mere  formal  errors  will  not  justify  a 
bill  of  review,  herein  differing  from  a  writ  of  error;  it  can  be  based 


ceedings  (Winchester  v.  Winchester,  1 
Head    (Tenn.)    460). 

Proceeding  to  trial  unprepared  is  not 
available  unless  a  continuance  is  de- 
nied. Calmes  v.  Anient,  1  A.  K.  Marsh. 
(Ky.)  459;  Speight  V.  Adams,  Freem. 
(Miss.)   318. 

93.  The  established  doctrine  is  that 
you  cannot  look  into  the  evidence  in 
the  case  in  order  to  show  the  decree  to 
be  erroneous  in  its  statement  of  the 
facts.  Merw.  Eq.  §940;  Story  Eq.  PI. 
(10th  ed.)  §407,  and  the  following 
cases:  U.  S. — Kimberly  v.  Arms,  40 
Fed.  548,  136  U.  S.  629,  10  Sup.  Ct. 
1064,  34  L.  ed.  557.  D.  C— Contee  v. 
Lyons,  7  Mackey  207.  111. — Evans  v. 
Clement,  14  111.  206.  Pa.— Green's  Ap- 
peal, 3  Brewst.  66.  Tenn. — Winchester 
t\  Winchester,  1  Head  460.  Va  —  Valz 
v.  Coiner,  110  Va.  467,  66  S.  E.   730. 

This  is  properly  the  office  of  the  court 
on  appeal.  Eawlings  V.  Kawlings.  75 
Va.  76;  West  v.  Shaw's  Admr.,  32  W. 
Va.  195,  9  S.  E.  81. 

Taking  the  facts  to  be  as  they  are 
stated  to  be  on  the  face  of  the  decree, 
it  must  appear  that  the  court  has  erred 
in  point  of  law.  If,  therefore,  the  de- 
cree does  not  contain  a  statement  of 
the  material  facts  on  which  the  decree 
proceeds,  plainly  there  can  be  no  re- 
lief by  bill  of  review,  but  only  by  ap- 
peal. U.  S. — Acord  v.  Western  Poca- 
hontas Corp.,  156  Fed.  9S9;  Dexter  v. 
Arnold,  5  Mason  303,  7  Fed.  Cas.  No. 

3,856.    Ala Jordan  v.  Hardie,  131  Ala. 

72,  31  So.  504.  D.  C. — Contee  v.  Lyons, 
7  Mackey  207.  Tenn.— Ward  v.  Kent, 
6  Lea  128.  Va. — Valz  v.  Coiner,  110 
Va.  467,  66  S.  E.  730;  Eawlings  V.  Eaw- 
lings, 75  Va.  76.  W.  Va.— Wethered  V. 
Elliott,  45  W.  Va.  436,  32  S.  E.  209; 
Eng. — Mellish  v.  Williams.  1  Vern.  166, 
23  Eng.  Eeprint  390;  O'Brien  v.  Con- 
nor, 2  Ball  &  B.  (Irish)  146. 

That  the  proof  is  insufficient  is  not 
good    ground.      Ala. — Taylor    v.    Crook. 


136  Ala.  354,  34  So.  905,  96  Am.  St. 
Eep.  26.  Miss. — Enochs  v.  Harrelson, 
57  Miss.  465.  N.  Y.— Bartlett  V.  Fifield, 
45  N.  H.  81.  N.  Y  —  Webb  v.  Pell,  3 
Paige  368.  Vt. — Barnum  v.  McDaniels, 
6  Vt.  177. 

The  facts  as  found  in  the  decree  con- 
trol, and  will  not  be  questioned  as  to 
sufficient  evidence.  U.  S. — Kuzek  v. 
Magaha,  148  Fed.  618,  78  C.  C.  A.  455. 
Ala. — Birmingham  Eealty  Co.  v.  Bar- 
ron, 150  Ala.  232,  43  So.  346;  Banks  V. 
Long,  79  Ala.  319;  McDougal's  Admr. 
v.  Dougherty,  39  Ala.  409.  111.— Gar- 
rett v.  Moss,  22  111.  363.  la. — Barnes 
v.  Anderson,  19  Iowa  70.  Md. — Bell  v. 
Gosnell,  31  Md.  568.  N.  H.— Bartlett 
v.  Fifield,  45  N.  H.  81.  N.  J.— Bergholz 
v.  Euckman,  41  N.  J.  Eq.  134,  3  Atl. 
684.  N.  C. — Ivey  V.  McKinnon,  84  N. 
C.  651.  Ohio.— Nolan  v.  Urmston,  18 
Ohio  273.  Ore. — Garbade  v.  Frazier, 
42  Ore.  384,  71  Pac.  136.  Tenn.— Liv- 
ingston v.  Noe,  1  Lea  55.  Va. — Shep- 
herd v.  Chapman,  21  S.  E.  468. 

Compare  TJ.  S. — Thompson  v.  Max- 
well, etc.  Co.,  95  U.  S.  391,  24  L.  ed. 
481.  Ark. — Evans  v.  Parrott,  26  Ark. 
600.  Va.— Beatty  v.  Barley,  97  Va.  11, 
32  S.  E.  794. 

A  decree  on  a  eross  bill  which  is  for- 
eign to  the  subject-matter  of  the  bill 
is  reversible  on  bill  of  review.  Peters 
v.  Case,  62  W.  Va.  33,  57  S.  E.  733. 
13  L.  E.  A.   (N.  S.)  408. 

94.  2  Danl.  Ch.  Pr.  (6th  ed.),  §1576; 
Mitf.  Eq.  PI.  §85;  Adams  Eq.  §417; 
Story  Eq.  PI.  (10th  ed.)  §411;  Street 
Fed.  Eq.  PI.  §2130,  and  the  following 
cases:  U.  S. — Freeman  v.  Clay,  52 
Fed.  1,  2  C.  C.  A.  587;  Hoffman  v. 
Knox,  50  Fed.  484,  8  U.  S.  App.  19,  1 
C.  C.  A.  535.  Tenn. — Berdanatti  v. 
Sexton,  2  Tenn.  Ch.  699.  Eng.— Tru- 
lock  v.  Eobey,  15  Sim.  265,  60  Eng. 
Reprint  619;  Perry  v.  Phelips,  17  Ves. 
Jr.   173,  34  Eng.   Eeprint  67. 
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only  on  substantial  errors,  i.  e.,  errors  which  show  that  some  wrong 
decree  or  order  has  been  made  in  the  case.95 

Matters  of  Abatement.  —  Matter  in  abatement  has  also  been  treated 
as  not  capable  of  being  shown  for  error  to  reverse  a  decree.98 

Conflicting  Decisions.  —  A  federal  court  will  not  review  its  own  decree 
for  error  apparent,  because  the  highest  court  of  the  state  wherein  the 
federal  court  sits,  since  the  decree  of  the  federal  court  was  pronounced, 
has  reversed  the  judgment  upon  which  the  decree  of  the  federal  court 
rested.97 

Errors  in  Execution  of  Decree.  -  As  the  bill  relates  to  the  decree,  errors 
in  the  execution  thereof  are  not  available.98 

C.  Newly  Discovered  Matter.  —  1.  In  General.  —  Again  a  bill  of 
review  may  be  brought  upon  the  discovery  of  new  matter,  such  for 
example  as  a  release  or  receipt,  which  would  change  the  merits  of  the 
claim  upon  which  the  decree  in  question  was  founded.99 


95.  Merw.  Eq.  §941;  Story's  Eq.  PL 
§411;  McCall  v.  McCurdy,  69  Ala.  65; 
Rodgers  v.  Dibrell,  6  Lea  (Tenn.)  69. 

Mere  irregularities  in  the  proceedings 
are  not  sufficient  (Ala — Jordan  v.  Har- 
die,  131  Ala.  72,  31  So.  504.  Tenn. 
Ward  v.  Kent,  6  Lea  128.  Va  —  Win- 
ston v.  Johnston's  Exr.,  2  Munf.  305), 
nor  is  want  of  notice  of  interlocutory 
proceedings  (Ala. — George  v.  George, 
67  Ala.  192.  Ky.—  Head  v.  Perry,  1 
T.  B.  Mon.  253.  Tenn.— Galloway  v. 
Galloway,  2  Baxt.  328).  But  where 
such  irregularities  affect  substantial 
rights  the  rule  is  different  (Peak  v. 
Percifull,  3  Bush  (Ky.)  218;  Braxton 
V.  Lee's  Heirs,  4  Hen.  &  M.  (Va.)  376. 
Compare  Mich. — Kinsel  v.  Kinsel,  126 
Mich.  693,  86  N.  W.  121.  N.  C.—Ex 
parte  Cotten,  62  N.  C.  79.  S.  C. — Smith 
V.  Bossard,  2  McCord  Eq.  406. 

The  premature  entry  of  a  decree  pro 
confesso  is  a  mere  irregularity  in  the 
procedure,  and  while  available  on  ap- 
peal, will  not  support  a  bill  of  review. 
Vary   v.   Thompson    (Ala.),   52    So.    951. 

96.  Bouv.  Inst.  §4128;  Adams  on 
Eq.  *417;  Mitf.  Eq.  PL  §85;  Story  Eq. 
PL  (10th  ed.)  §411;  Slingsby  v.  Hale, 
1  Ch.  Cas.  122,  22  Eng.  Reprint  723; 
Jones  V.  Kenrick,  5  Bro.  P.  C.  244,  2 
Eng.  Reprint  655;  Hartwell  v.  Town- 
send,  2  Bro.  P.  C.  107,  1  Eng.  Reprint 
823. 

The  errors  most  be  errors  of  law  ap- 
parent in  the  proceedings  and  decree, 
and  these  must  be  specified  in  the  bill 
of  review.  Ward  v.  Kent,  6  Lea 
(Tenn.)  128;  Rodgers  v.  Dlbrell,  6  Lea 
(Tenn.)   69. 
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They  must  be  errors  in  substance. 
McCall  v.  McCurdy,  69  Ala.  65. 

Want  of  jurisdiction  rendering  the 
decree  void  has  been  held  not  good 
ground  for  review.  Donaldson  v. 
Nealis,  108  Tenn.  638,  69  S.  W.  732; 
Berdanatti  v.  Sexton,  2  Tenn.   Ch.   699. 

97.  Board,  etc.  v.  Deposit  Bank,  124 
Fed.  18,  59  C.  C.  A.  538.  And  see  Hoff- 
man v.  Knox,  50  Fed.  484,  1  C.  C.  A. 
535. 

It  is  no  ground  for  review  that  the 
case  was  taken  up  and  decided  in  the 
absence  of  counsel  of  one  of  the  par- 
ties, especially  where  the  means  of 
knowledge  as  to  the  state  of  the  cause 
was  within  easy  reach  of  such  counsel 
and  no  device  is  used  by  his  adversary 
to  keep  him  in  ignorance,  "it  is  the 
duty  of  litigants  to  be  in  court  either 
in  person  or  by  attorney."  Tilghman 
v.   Werk,  39  Fed.   680. 

Changes  in  Legal  Status. — A  patent 
was  held  invalid  in  the  federal  circuit 
court  on  the  strength  of  a  similar  de- 
cision by  the  supreme  court;  later,  in 
another  suit,  the  supreme  court  changed 
its  ruling  and  sustained  the  patent. 
This  was  held  not  to  be  ground  for  a 
bill  of  review  in  the  circuit  court. 
Merw.  Eq.  §942  note,  citing  Tilghman 
v.  Werk,  39  Fed.  680. 

98.  Conover  v.  Musgrave,  68  111.  58; 
Helms  V.  Rizer,  98  Tenn.  414,  39  S.  W. 
718  (not  proper  to  enlarge  the  decree 
and  extend  the  relief) ;  Winchester  v. 
Winchester,  1  Head  (Tenn.)  460;  Young 
v.  Henderson,  5  Hayw.  (Tenn.)  189 
(taxing  costs.  Compare  Nelson  v.  Sud- 
darth,  1  Hen.  &  M.  (Va.)   350. 

99.  U.    S. — Taylor    v.   Easton    (C.   C, 
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2.  Discretion  of  Court.  —  The  allowance  of  such  a  bill  for  new  mat- 
ter is  not  a  matter  of  right  in  the  party,  but  rests  in  the  court's  sound 
discretion,  exercised  cautiously  and  sparingly,  and  only  under  circum- 
stances demonstrating  it  to  be  indispensable  to  the  merits  and  justice 
of  the  cause.1       Looking  at  all  the  circumstances  the  court  will  not 


A.),  ISO  Fed.  363;  Acord  v.  Western  Po- 
cahontas Corp.,  156  Fed.  989;  Diamond, 
etc.  Co.  v.  Kelly  Bros.,  138  Fed.  833; 
Irwin  v.  Meyrose,  7  Fed.  533.  Ala. — 
Cochran  v.  Rison,  20  Ala.  463.  Ark. — 
Smith  v.  Rucker,  129  S.  W.  1079;  Boyn- 
ton  v.  Chicago  Mill,  etc.  Co.,  84  Ark.  i 
203,  105  S.  W.  77;  White  V.  Holman,  32 
Ark.  753.  Del. — Cochran  v.  Couper,  2 
Del.  Ch.  27.  Fla.— Mattair  v.  Card,  19 
Fla.  455.  111. — Judson  v.  Stephens,  75 
111.  255.  Ind  —  Kemp  v.  Mitchell,  29 
Ind.  163.  Ky. — Mitchell  v.  Berry,  1 
Met.  602.  Me. — Crooker  v.  Houghton, 
61  Me.  337.  Md. — Lanahan  v.  Lana- 
han,  110  Md.  176,  72  Atl.  672;  Pink- 
ney  v.  Jay,  12  Gill  &  J.  69.  Miss — 
Mayo  V.  Clancy,  57  Miss.  674.  N.  Y.— 
Livingston  v.  Hubbs,  3  Johns.   Ch.  124. 

Ohio Stevens    v.    Hey,    15    Ohio    313. 

Pa.— Scott's  Appeal,  112  Pa.  427,  5  Atl. 
671.  R.  I. — Doyle  V.  New  York,  etc. 
R.  Co.,  14  R.  I.  55.  S.  C.—Ex  parte 
Vandermissen,  5  Rich.  Eq.  519,  60  Am. 
Dec.  102.  Tenn. — Burts  v.  Beard,  11 
Heisk.  472.  Tex. — Lewis  v.  San  An- 
tonio. 26  Tex.  316.  Vt. — Barnum  V. 
McDaniels,  6  Vt.  177.  Va  —  Becker  v. 
Johnson,  68  S.  E.  986;  Valz  v.  Coiner, 
110  Va.  467,  66  S.  E.  730;  Durbin  v. 
Roanoke  Bldg.  Co.,  108  Va.  468,  62  S. 
E.  339;  Kern  v.  Wyatt,  89  Va.  885,  17 
S.  E.  549.  W.  Va. — Dingess  v.  Marcum, 
41  W.  Va.  757,  24  S.  E.  624.  Wis — 
Dousman  v.   Hooe,  3  Wis.  466. 

It  cannot  be  had  as  a  matter  of 
grace.  Priestley's  Appeal,  127  Pa.  420, 
17   Atl.   10S4,   4  L.   R.   A.   503. 

It  is  a  proceeding  in  the  nature  of  a 
writ  of  error  at  common  law.  Bouv. 
Inst.  §4123;  Griggs  v.  Gear,  8  111.  2. 
See  also  Standish  v.  Radley,  2  Atk.  177, 
26  Eng.  Reprint  511. 

If  a  certain  state  of  facts  exists  at 
the  time  of  the  original  hearing,  but 
the  party  is  excusably  ignorant  of  such 
facts  and  cannot  avail  himself  of  them, 
then  if  he  subsequently  learns  about 
them,  this  discovery  is  new  matter 
arising  subsequent  to  the  decree,  though 
pertaining  to  a  matter  already  existent. 
Camp  Mfg.  Co.  V.  Parker,  121  Fed.  195. 
A  bill  of  review  will  lie  on  the  dis- 
covery of  a  muniment   of  title,  agree- 


ment or  other  document  supplying  con- 
clusive evidence  in  favor  of  the  pe- 
titioner against  whom  the  original  de- 
cree was  entered,  if  the  absence  thereof 
at  the  original  hearing  is  sufficiently 
accounted  for.  Easley  v.  Kellom,  14 
Wall.    (U.   S.)    279,  20  L.   ed.   890. 

Where  the  newly  discovered  matter 
could  not  be  evidence  of  any  matter 
in  issue  in  the  original  cause  and  yet 
clearly  demonstrated  error  in  the  de- 
cree, it  would  seem  that  it  might  be 
used  as  ground  for  a  bill  of  review,  if 
relief  could  not  otherwise  be  obtained. 
Ballard  v.  Searls,  130  U.  S.  50,  9  Sup. 
Ct.  418,  32  L.  ed.  846. 

There  is  still  less  reason  to  seek  to 
make  the  decree  conform  to  the  con- 
clusion of  another  federal  court  of  con- 
current jurisdiction  vacating  its  pre- 
vious decree.  Vetterlein  v.  Barker,  45 
Fed.  741. 

1.  TJ.  S. — Fraenkel  v.  Cerecedo,  216 
TJ.  S.  295,  30  Sup.  Ct.  322;  Craig  r. 
Smith,  100  U.  S.  226,  25  L.  ed.  577; 
Keith  v.  Alger,  124  Fed.  32,  59  C.  C. 
A.  552;  Acord  v.  Western  Pocahontas 
Corp.,  156  Fed.  989,  995;  Wood  v. 
Mann,  2   Sumn.  316,  30   Fed.   Cas.  No. 

17,    953.      Ark Smith    v.   Rucker,    129 

S.  W.  1079.  Mich. — Roberge  v.  DeLisle, 
158  Mich.  16,  122  N.  W.  362.  N.  J  — 
Kearns  v.  Kearns,  70  N.  J.  Eq.  483, 
62    Atl.   305. 

It  may  therefore  be  refused  although 
the  facts  if  admitted  would  change  the 
decree,  where  the  court,  looking  to  all 
the  circumstances,  shell  deem  it  pro- 
ductive of  mischief  to  innocent  parties, 
or  for  any  other  cause  unadvisable. 
Story  Eq.  PI.  §417.  And  see  the  fol- 
lowing cases:  TJ.  S. — Thomas  v.  Har- 
vie's  Heirs,  10  Wheat.  146,  6  L.  ed. 
287;  Wood  V.  Mann,  2  Sumn.  316,  30 
Fed.  Cas.  No.  17,953;  Massie  v.  Gra- 
ham, 3  McLean  41,  16  Fed.  Cas.  No. 
9,263;  Dexter  v.  Arnold,  5  Mason  303, 
7  Fed.  Cas.  No.  3,856.  Ala. — Murrell 
v.  Smith,  51  Ala.  301;  P.  &  M.  Bank  v. 
Dundas,  10  Ala.  661.  Ark.— Jacks  v. 
Adair,  33  Ark.  161.  Fla.— Reynolds  v. 
Florida,  etc.  R.  Co.,  42  Fla.  387,  28  So. 
861.  Idaho. — Hyde  v.  Lamberson,  1 
Idaho  539.    111.— Elzas  v.  Elzas,  183  111. 
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grant  it  when  it  may  be  productive  of  injury  to  innocent  parties,  or 
when  the  original  bill  contains  no  equity,  or  when  for  any  other  cause 
it  is  unadvisable.2 

3.  Essential  Elements.  —  It  is  to  be  noted  that  the  new  matter 
must  be  relevant  and  material,  and  such  as,  if  known,  would  probably 
have  produced  a  different  determination;8  and  it  must  first  come  to 


132,  55  N.  E.  673,  and  cases  cited.  Md. 
Hollingsworth  v.  McDonald,  2  Har.  & 
J.  230,  3  Am.  Dec.  545.  Mich Stock- 
ley  v.  Stockley,  93  Mich.  307,  53  N.  W. 
523.  W.  Va  —  Davis  S.  M.  Co.  v.  Dun- 
bar, 32  W.  Va.  335,  9  S.  E.  237.  Eng. 
Hodson  v.  Ball,  11  Sim.  456,  59  Eng. 
Reprint  949;  Ord  v.  Noel,  6  Madd.  127, 
56  Eng.  Reprint  1040;  Taylor  v.  Tay- 
lor, 1  Mac.  &  G.  397,  405,  41  Eng.  Re- 
print 1318;  Partridge  v.  Usborne,  5 
Russ.  195,  245,  38  Eng.  Reprint  1000; 
Perry  v.  Phelips,  17  Ves.  Jr.  173,  176, 
34  Eng.  Reprint  67;  Young  v.  Keighly, 
16  Ves.  348,  33  Eng.  Reprint  1015; 
Wilson  v.  Webb,  2  Cox  3,  30  Eng.  Re- 
print 2;  Bennet  v.  Lee,  2  Atk.  487,  528, 
26  Eng.  Reprint  694,  716;  Falcke  v. 
Scottish,  etc.  Co.,  57  L.  T.  N.   S.  39. 

As  to  the  cogency  and  weight  of  the 
new  evidence,  see:  White  v.  Crow, 
110  U.  S.  183,  4  Sup.  Ct.  71,  28  L.  ed. 
113;  Boston,  etc.  R.  Co.  v.  Bemis,  etc. 
Co.,  98  Fed.  121,  38  C.  C.  A.  661;  Jour- 
olmon  v.  Ewing,  '85  Fed.  103,  29  C.  C. 
A.  41;  Society  of  Shakers  v.  Watson,  77 
Fed.  512,  23  C.  C.  A.  263;  Bailey  v.  Wil- 
leford,  126  Fed.  803;  Kimberly  v.  Arms, 
40  Fed.  548,  136  U.  S.  629,  10  Sup.  Ct. 
1064,  34  L.  ed.  557. 

On  appeal  from  an  order  refusing 
leave  the  decision  will  not  be  disturbed 
unless  there  has  been  an  abuse  of  the 
fair  discretionary  power.  Safe  Dep.  & 
T.  Co.  v.  Gittings,  102  Md.  456,  62  Atl. 
1030,  4  L.  R.  A.  (N.  S.)  865,  citing 
Shaefer  v.  Wunderle,  154  111.  577,  39 
N.  E.  623;  Stockley  v.  Stockley,  93 
Mich.  307,  53  N.  W.  523. 

2.  U.  S Thomas  v.  Harvie's  Heirs, 

10  Wheat.  146,  6  L.  ed.  287;  Wood  v. 
Mann,  2  Sumn.  316,  30  Fed.  Cas.  No. 
17,953.  Ky  —  Todd  v.  Lackey,  1  Litt. 
270.  Eng.— Ord  v.  Noel,  6  Madd.  127, 
56  Eng.  Reprint  1040. 

3.  Story  Eq.  PI.  §413;  Mitf.  Eq.  PI. 
84,  85,  and  the  following  cases:  U.  S. 
Society  of  Shakers  v.  Watson,  77  Fed. 
512,  23  C.  C.  A.  263.  111.— Aholtz  v. 
Durfee,  122  111.  286,  13  N.  E.  645.  Me. 
Crooker  v.  Randall,  53  Me.  355;  War- 
ren v.  Hope,  6  Me.  479.  N.  J. — Trap- 
hagen  v.  Voorhees,  45  N.  J.  Eq.  41,  16 
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Atl.  198.  N.  Y  —  Livingston  v.  Hubbs. 
3  Johns.  Ch.  124;  Wiser  v.  Blachly,  2 
Johns.  Ch.  488.  Va. — Sutherland  v. 
Gent,  111  Va.  511,  69  S.  E.  340;  Rey- 
nolds v.  Reynolds,  88  Va.  149,  13  S.  E. 
395,  598.  Eng.— Blake  v.  Foster,  2  Mol- 
loy  (Irish)  357;  Ord  t;.  Noel,  6  Madd. 
127,  56  Eng.  Reprint  1040.  Compare 
Southard  v.  Russell,  16  How.  (U.  S.) 
547,  14  L.  ed.  1052. 

"The  bill  for  review  will  not  lie 
where  such  new  evidence  is  merely  cu- 
mulative, or  was  known  to  the  peti- 
tioner, or  by  reasonable  diligence  could 
have  been  discovered  by  him  before 
the  rendition  of  the  decree  that  is  at- 
tacked; nor  will  it  lie  if  such  new  evi- 
dence is  not  in  fact  material  to  the 
issue  that  was  decided  by  the  former 
decree  and  could  not  change  the  re- 
sult." Killion  v.  Killion  (Ark.),  135 
S.  W.  452. 

The  objection  may  be  waived.  Her 
v.   Routh's   Heirs,  3" How.    (Miss.)    276. 

Impeaching  evidence  is  insufficient. 
Southard  v.  Russell,  16  How.  (U.  S.) 
547,   14  L.   ed.   1052. 

The  bill  will  not  lie  if  the  facts  re- 
lied on  are  irrelevant  or  immaterial. 
U.  S Providence  Rubber  Co.  v.  Good- 
year, 9  Wall.  805,  19  L.  ed.  828.  111. — 
Aholtz  v.  Durfee,  122  111.  286,  13  N.  E. 

645.     W.   Va Lorentz  v.   Lorentz,   32 

W.   Va.   556,  9   S.   E.   886. 

Perjury  and  fraud,  when  alleged  as 
ground  of  review,  must  have  had,  to 
be  available,  a  controlling  interest  in 
the  decision  upon  the  merits.  Kimberly 
v.  Arms,  40  Fed.  548.  See:  U.  S.— 
Nickle  v.  Stewart,  111  U.  S.  776,  4  Sup. 
Ct.  700,  28  L.  ed.  599;  Craig  v.  Smith, 
100  U.  S.  226,  25  L.  ed.  577;  Ricker  V. 
Powell,  100  U.  S.  104,  25  L.  ed.  527. 
Ark. — Webster  v.  Diamond,  36  Ark. 
532.  N.  J. — Buckingham  v.  Corning,  29 
N.  J.  Eq.  238.  Pa.— Priestley 's  Appeal, 
127  Pa.  420,  17  Atl.  1084,  4  L.  R.  A. 
503.  Tenn. — Finley  v.  Taylor,  8  Baxt. 
237;  Maddox  v.  Apperson,  14  Lea  596. 
Va.— Hatcher  v.  Hatcher,  77  Va.  600. 
W.  Va.— Davis  S.  M.  Co.  v.  Dunbar,  32 
W.  Va.  335,  9  S.  E.  237.  Eng — In  re 
May,  L.  R.  28  Ch.  Div.  516. 
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the  knowledge  of  the  party  after  the  time  when  it  could  have  been 


Testimony  That  Is  Merely  Cumula- 
tive Is  Not  Sufficient  Foundation   for 

the    Bill. — U.    S Purcell    v.    Miner,    4 

Wall.  519,  18  L.  ed.  459;  Southard  V. 
Russell,  16  How.  547,  14  L.  ed.  1052; 
Richardson  V.  Lowe,  149  Fed.  625,  79 
C.  C  A.  317;  Kissinger-Ison  Co.  v. 
Bradford  Belt  Co.,  123  Fed.  91,  59  C. 
C.  A.  221;  Society  of  Shakers  v.  Wat- 
son, 77  Fed.  512,  23  C.  C.  A.  263; 
Blandy  v.  Griffith,  3  Fed.  Cas.  No.  1,530. 
Ala. — McDougald  's  Admr.  v.  Dougherty, 
39  Ala.  409.  111.— Elzas  v.  Elzas,  183 
111.  132,  55  N.  E.  673;  Baum  v.  Hart- 
mann,  152  111.  App.  634.  la— Kinsell 
v.  Feldman,  28  Iowa  497.  Mich. — Tay- 
lor v.  Boardman,  25  Mich.  527.  Miss. 
Moody  v.  Farr,  27  Miss.  788.  N.  J.— 
McDowell  v.  Perrine,  36  N.  J.  Eq.  632. 
N.  Y. — Livingston  v.  Hubbs,  3  Johns. 
Ch.  124.  Ore.— Hilts  v.  Ladd,  35  Ore. 
237,  58  Pac.  32.  Tenn — Burson  v.  Dos- 
ser, 1  Heisk.  754.  Va — Kern  v.  Wyatt, 
89  Va.  885,  17  S.  E.  549.  W.  Va.— 
Wethered  v.  Elliott,  45  W.  Va.  436,  32 
S.  E.  209;  Davis  Sew.  Mach.  Co.  v. 
Dunbar,  32  W.  Va.  335,  9  S.  E-  237. 
But  see  Nichols  v.  Nichols'  Heirs,  8  W. 
Va.  174.  Eng. — But  see  Willan  v.  Wil- 
lan,  16  Ves.  Jr.  72,  33  Eng.  Reprint 
911;  Attorney-General  v.  Turner,  1 
Amb.  587,  27  Eng.  Reprint  382.  See 
supra,  II,  B,  4,  note. 

Nor  simply  to  impeach  a  witness  ex- 
amined in  the  original  suit.  Society  of 
Shakers  v.  Watson,  supra;  Acord  v. 
Western  Pocahontas  Corp.,  156  Fed. 
989;  Bailey  v.  Willeford,  126  Fed.  803, 
807. 

"While  there  is  no  universal  or  ab- 
solute rule,  as  is  said  by  the  supreme 
court  in  Craig  v.  Smith,  100  U.  S.  226, 
prohibiting  the  courts  from  allowing  a 
bill  of  review  upon  the  ground  of  newly 
discovered  evidence  as  to  facts  once  in 
issue,  still  it  is  said,  in  the  same  case, 
that  the  allowance  of  leave  to  file  such 
a  bill  upon  the  ground  'is  not  a  mat- 
ter of  right  in  the  party,  but  of  sound 
discretion  to  the  court,  to  be  exercised 
cautiously  and  sparingly.'  Where  the 
new  evidence  does  not  consist  in  docu- 
ments or  records  or  other  irrefragible 
evidence,  but  in  the  mere  cumulation 
of  witnesses  to  a  fact  once  litigated, 
permission  to  file  a  bill  of  review 
should  rarely  be  allowed.  The  new  evi- 
dence, if  it  be  cumulative  merely, 
should  be  very  clear,  highly  pertinent, 


and  so  well  proven  as  to  be  controlling 
in  its  influence.  Craig  v.  Smith,  100  U. 
S.  226;  U.  S.  V.  Throcknorton,  98  U.  S. 
66;  McDowell  V.  Morrell,  5  Lea  278, 
283;  Kimberly  v.  Arms,  40  Fed.  548; 
Livingston  v.  Hubbs,  3  Johns.  Ch.  124; 
Taylor  v.  Sharp,  3  P.  Wms.  371."  So- 
ciety of  Shakers  v.  Watson,  77  Fed. 
512,  515,  23  C.  C.  A.  263. 

Probability  That  Conclusion  Would 
Have  Been  Different. — Lafferty  Mfg. 
Co.  v.  Acme,  etc.  Co.,  143  Fed.  321,  74 
C.  C.  A.  521. 

"La  other  words,"  says  Judge 
Story,  "it  must  generally  be  new  mat- 
ter to  prove  what  was  before  in  issue." 
Story  Eq.  PI.  §413.  And  See:  U.  S.— 
Richardson  v.  Lowe,  149  Fed.  625,  79 
C.  C.  A.  317;  Acord  v.  Western  Poca- 
hontas Corp.,  156  Fed.  989.  111.— Aholtz 
v.  Durfee,  122  111.  286,  13  N.  E.  645; 
Walker  v.  Douglas,  89  111.  425.  Ky.— 
Mitchell  v.  Berry,  1  Mete.  602.  Md.— 
Lanahan   v.   Lanahan,  110   Md.   176,   72 

Atl.  672.     Mich Ryerson  v.  Eldred,  23 

Mich.   537.     S.  C Harvey  v.   Murrell, 

Harp.  Eq.  257.  Term. — Fuller  v.  Jack- 
son (Tenn.  Ch.),  62  S.  W.  274.  W.  Va. 
Lorentz  v.  Lorentz,  32  W.  Va.  556,  9 
S.  E.  886. 

Compare  Ward  v.  Ward,  149  Fed.  204, 
79  C.  C.  A.  162. 

The  evidence  must  be  of  such  a 
character  as  to  make  the  original  de- 
cree substantially  inequitable  and  suf- 
ficiently cogent  that  if  uncontradicted 
it  would  change  or  greatly  tend  to 
change  the  previous  result.  U.  S. — 
Novelty,  etc.  Co.  v.  Buser,  158  Fed.  83, 
85  C.  C.  A.  413;  Keith  v.  Alger,  124 
Fed.  32,  59  C.  C.  A.  552.  Ark.— Boyn- 
ton  v.  Chicago  Mill,  etc.  Co.,  84  Ark. 
203,  105  S.  W.  77.  I1L— Lewis  v.  Top- 
sico,  201  111.  320,  66  N.  E.  276.  N.  J. 
Quick  v.  Lilly,  3  N.  J.  Eq.  255.  S.  C 
Simpson  v.  Watts,  6  Rich.  Eq.  364,  62 
Am.  Dec.  392.  Tenn. — Harris  v.  Ed- 
mondson,  3  Tenn.  Ch.  211.  Va. — Hatch- 
er v.  Hatcher,  77  Va.  600.  W.  Va.— 
Brown  v.  Nutter,  54  W.  Va.  82,  46 
S.  E.  375. 

But  it  is  now  established  that  new 
matter  clearly  demonstrating  error  in 
the  decree,  though  constituting  an  en- 
tirely new  issue,  may  be  the  subject  of 
a  bill  of  review.  TJ.  S. — Ballard  v. 
Searls,  130  U.  S.  50,  9  Sup.  Ct.  418,  32 
L.  ed.  846;  Hill  v.  Phelps,  101  Fed.  650, 
41   C.   C.  A.  569;   Massie  v.   Graham,  3 
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used.4     Further,  and  this  is  quite  as  important,  the  matter  must  be 
such  as  the  party,  by  the  use  of  reasonable  diligence,5  could  not  have 


McLean    41,    16    Fed.    Cas.    No.    9,263;  I 
Dexter  v.  Arnold,  5  Mason  303,  7  Fed.  | 
Cas.    No.    3,856    (and    cases    cited,    in  | 
which   this  subject   was   "a  good  deal 
investigated."       Story     Eq.     PI.     415, 
note).     Ky. — Kespass  v.  McClanahan,  1 
Hard.  342.    N.  Y. — Livingston  v.  Hubbs, 
3   Johns.   Ch.   124.     Eng — Partridge  v. 
Usborne,  5  Russ.   195,  38  Eng.  Reprint 
1000;    Young   v.    Keighly,    16    Ves.    Jr. 
348,   33   Eng.   Reprint   1015;   Roberts  v. 
Kingsley,   1  Ves.   Sr.   238,   27   Eng.   Re- 
print 1005;  Norris  v.  Le  Neve,  3  Atk. 
26,   33,  26   Eng.   Reprint  '818;   Blake  V. 
Foster,  2  Ball  &  B.   (Irish)   457. 

See  Story  Eq.  PI.  §§415,  416,  quot- 
ing from  Lord  Redesdale. 

"It  is  proper,  secondly,  for  some 
new  matter  which  has  arisen  since  the 
decree,  and  not  any  new  proof,  which 
might  have  been  used  when  the  decree 
was  made."  Bouv.  Inst.  §4124,  citing 
Bacon's  Ord.  No.  1.  See:  Ind — Gul- 
lett  v.  Housh,  7  Blackf.  52.  Ky.— Res- 
pass  p.  McClanahan 's  Heirs,  2  A.  K. 
Marsh.  577,  579.  Md.— Hollingsworth 
v.  McDonald,  2  Har.  &  J.  239,  3  Am. 
Dec.  545.  Va. — Quarrier  v.  Carter,  4 
Hen.  &  M.  242. 

See  also  Hill  v.  Phelps,  101  Fed.  650, 
41  C.  C.  A.  569;  Camp  Mfg.  Co.  V. 
Parker,  121  Fed.  195;  Hardwick  v. 
American  Can  Co.,  115  Tenn.  393,  89 
S.  W.  735,  1  L.  R.  A.  (N.  S.)  1029.  But 
see:  Mo.— Cole  v.  Cole,  89  Mo.  App. 
228.  N.  J.— Roche  V.  Hoyt,  71  N.  J. 
Eq.  323,  64  Atl.  174.  Tenn. — Bledsoe 
v.  Carr,  10  Yerg.  55;  Knight  V.  Atkin- 
son, 2  Tenn.  Ch.  384. 

4.  Story  Eq.  PI.  §413,  and  the  fol- 
lowing cases,  U.  S. — Society  of  Shakers 
v  Watson,  77  Fed.  512,  23  C.  C.  A.  263. 
Ala.— Banks  v.  Long,  79  Ala.  319.  Ark. 
Nevada  Co.  v.  Hicks,  48  Ark.  515,  3 
S.  W.  524.  HI.— Hood  v.  Green.  42  111. 
App.  664.  Ky.— Mitchell  v.  Berry,  1 
Mete.  602.  Md. — Pinkney  v.  Jay,  12 
Gill  &  J.  69.  Tenn — Wilson  c.  Schae- 
fer  107  Tenn.  300,  64  S.  W.  208.  Vt. 
Stevens  v.  Dewey,  27  Vt.  638.  Eng. 
Young  v.  Keighly,  16  Ves.  348,  33  Eng. 
Reprint  1015. 

And  must  have  been  too  late  for 
amendment.  Barnes  v.  Dickinson,  16 
N.  C.  326. 

The  bill  of  review  for  newly  discov- 
ered evidence  is  not  favored  by  the 
courts;  "the  finality  of  litigation  and 
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the  stability  of  judicial  decision  both 
require  that  conclusions  which  have 
been  reached  as  the  outcome  of  legal 
proceedings  .  .  .  shall  not  be  dis- 
turbed except  where  it  is  necessary  to 
prevent  a  miscarriage  of  justice."  Dia- 
mond, etc.  Co.  v.  Kelly  Bros.,  138  Fed. 
833. 

Evidence  in  plaintiff's  possession  at 
hearing  but  not  used  because  deemed 
by  him  unnecessary,  will  not  authorize 
a  bill  of  review.  McGuire  v.  Gallagher, 
95  Tenn.  349,  32  S.  W.  209. 

A  defense  known  but  unavailed  of 
is  not  good  ground.  Ala. — George  v. 
George,  67  Ala.  192.  Ark. — Smith  v. 
Rucker,  129  S.  W.  1079.  El.— Rowan 
v.  First  Nat.  Bank,  112  111.  App.  434. 
Ky. — Moran  v.  Woodyard,  8  B.  Mon. 
537.  Ohio.— Gary  v.  May,  16  Ohio  66. 
But  see  Boston,  etc.  Co.  v.  Bemis, 
etc.  Co.,  98  Fed.  121,  38  C.  C.  A.  661. 
As  to  what  is  newly  discovered  evi- 
dence, see  Dunfee  v.  Childs,  59  W.  Va. 
225,  53  S.  E.  209. 

Facts  known  to  the  plaintiff's  attor- 
ney at  the  time  of  the  hearing  but  un- 
known to  the  plaintiff  himself  are  not 
"newly  discovered."  Story  Eq.  PI. 
§413;  Merw.  Eq.  §942,  note,  and  fol- 
lowing cases:  Ark. — Woodall  v.  Moore, 
55  Ark.  22,  17  S.  W.  268.  N.  Y.— Wiser 
v.  Blachly,  2  Johns.  Ch.  488.  N.  C. 
Greenlee  V.  McDowell,  39  N.  C.  481. 
Tenn. — Winchester  v.  Winchester,  1 
Head   460. 

Extreme  diligence  is  not  exacted. 
Becker  v.  Johnson  (Va.),  68  S.  E.  986. 
However,  it  is  proper  where  the  party 
claims  his  interests  were  betrayed  by 
counsel  in  the  original  suit  and  the  de- 
cree entered  by  fraud.  Terry  v.  Com- 
mercial Bank,  92  U.  S.  454,  23  L.  ed. 
620. 

5.  Story  Eq.  PI.  §414;  Bouv.  Inst. 
§4130,  and  the  following  cases:  TJ.  S. 
Dumont  v.  Des  Moines,  Val.  R.  Co.,  131 
TJ.  S.  cix,  25  L.  ed.  520;  Providence 
Rubber  Co.  v.  Goodyear,  9  Wall.  805, 
19  L.  ed.  828;  Massie  v.  Graham,  3  Mc- 
Lean. 41,  16  Fed.  Cas.  No.  9,263;  Dexter 
v  Arnold,  5  Mason  303,  7  Fed.  Cas. 
No.  3,856.  Ala.— Alder  v.  Van  Kirk, 
etc.  Co.,  114  Ala.  551,  21  So.  490,  62 
Am.  St.  Rep.  133;  Thorington  v.  Thor- 
ington,  111  Ala.  237,  20  So.  407,  36 
L.  R.  A.  385;  Bradshaw  V.  Garrett,  1 
Port.   47.     Ark.— Jackson  v.  Mfg.   Co., 
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known,  for  if  there  be  any  laches  or  negligence  in  this  respect,  that 


134  S.  W.  629;  Bartlett  v.  Gregory,  60 
Ark.  453,  30  S.  W.  1043.  Colo — War- 
ren v.  Adams,  26  Colo.  404,  60  Pac.  632. 

D.   C -Johnson   v.    Offutt,   2   McArthur 

168.  ria. — Reynolds  v.  Florida,  etc. 
Co.,  42  Fla.  387,  28  So.  8«1.  Ga.— Mur- 
phy v.  Savannah,  73  Ga.  263.  111. 
Lewis  v.  Topsieo,  201  111.  320,  66  N.  E. 
276.  Ind. — Jenkins  v.  Prewitt,  7 
Blackf.  329;  Gullett  v.  Housh,  7 
Blackf.  52.  Ky  —  Mitchell  v.  Berry,  1 
Mete.  602;  McCraekin's  Heirs  v.  Fin- 
ley,  1  Bibb  455.  Me. — Atkinson  v.  Con- 
ner, 56  Me.  546;  Robinson  v.  Sampson, 
26  Me.  11.  Md. — Hodges  v.  Mullikin, 
1  Bland  503;  Hughes  v.  Jones,  2  Md. 
Ch.  289,  293.  Miss.— West,  etc.  R.  Co. 
V.  Stockett,  27  Miss.  739.  N.  J.— Rich- 
ards v.  Shaw,  77  N.  J.  Eq.  399,  77  Atl. 
618;  Ft.  Wayne,  etc.  Co.  v.  Franklin, 
etc.  Co.,  57  N.  J.  Eq.  16.  N.  Y.— Pen- 
dleton v.  Fay,  3  Paige  205;  Livingston 
v.  Hubbs,  3  Johns.  Ch.  124;  Barrow  V. 
Rhinelander,  3  Johns.  Ch.  120;  Wiser 
V.  Blachly,  2  Johns.  Ch.  488;  Lansing 
v.  Albany  Ins.  Co.,  1  Hopk.  102.  Ohio. 
Stevens  v.  Hey,  15  Ohio  313.  Pa. 
Priestley's  Appeal,  127  Pa.  420,  17  Atl. 
1084,  4  L.  R.  A.  503.  S.  C. — Simpson  v. 
Watts,    6   Rich.   Eq.   364,   62    Am.   Dec. 

392.      Term McDowell    v.     Morrell,     5 

Lea  278.  Va. — Sutherland  V.  Gent,  111 
Va.  511,  69  S.  E.  340;  Becker  0.  John- 
son, 111  Va.  245,  68  S.  E.  9S6;  Baker 
v.  Watts,  101  Va.  702,  44  S.  E.  929. 
Eng.—  Hodson  v.  Ball,  11  Sim.  456,  59 
Eng.  Reprint  949;  Ord  V.  Noel,  6  Madd. 
127,  56  Eng.  Reprint  1040;  Bingham  V. 
Dawson,  Jac.  243,  37  Eng.  Reprint  841; 
Young  v.  Keighly,  6  Ves.  Jr.  348,  33 
Eng.  Reprint  1015;  Blake  v.  Foster,  2 
Ball  &  B.  (Irish)  457;  Barrington  V. 
O'Brien,  2  Ball  &  B.    (Irish)    140. 

The  evidence  must  be  such  as  could 
not  have  been  discovered  with  reason- 
able diligence  within  time  to  permit 
of  its  being  used  at  the  original  hear- 
ing. U.  S. — Lafferty  Mfg.  Co.  v.  Acme 
R.  S.  &  Mfg.  Co.,  143  Fed.  321,  74 
C,  C.  A.  521;  Jorgenson  v.  Young,  136 
Fed.  378,  69  C.  C.  A.  222;  Citv  of  Omaha 
v.  Redick,  63  Fed.  1,  11  C.  C.  A.  1; 
Henry  v.  Travelers'  Ins.  Co.,  45  Fed. 
299;  Spill  v.  Celluloid  Mfg.  Co.,  22 
Fed.  94;  Yerrington  v.  Putnam,  30  Fed. 
Cas.  No.  18,137;  Massie  v.  Graham,  3 
McLean  41,  16  Fed.  Cas.  No.  9,263; 
Dexter  v.  Arnold,  5  Mason  303,  7  Fed. 
Cas.  No.  3,856.     Md. — Lanahan  t?.  Lan- 


ahan,  110  Md.  176,  72  Atl.  672.  Mich. 
Roberge  v.  DeLisle,  158  Mich.  16,  122 
N.  W.  362. 

Leave  to  file  a  bill  of  review  has 
been  refused  where  it  would  have  been 
the  means  of  introducing  an  entirely 
new  case  of  the  matter  of  which  the 
plaintiff  was  sufficiently  well  apprised 
to  have  been  able,  with  the  exertion  of 
reasonable  diligence,  to  have  brought 
the  same  at  first  completely  before  the 
court.  Ord  v.  Noel,  6  Madd.  127,  56 
Eng.  Reprint  1040;  Bingham  v.  Daw- 
son, Jac.  243,  37  Eng.  Reprint  841; 
Young  v.  Keighly,  16  Ves.  Jr.  348,  33 
Eng.  Reprint  1015;  Roberts  v.  Kings- 
ley,  1  Ves.  Sr.  238,  27  Eng.  Reprint 
1005;  LeNeve  v.  Norris,  3  Atk.  26,  33, 
26  Eng.  Reprint  818;  McNeill  v.  Cahill, 
2  Bligh  228,  4  Eng.  Reprint  311;  Lud- 
low v.  Macartney,  2  Bro.  P.  C.  67,  1 
Eng.  Reprint  797. 

Evidence  in  public  documents,  such 
as  treaties  and  recorded  patents,  is  not 
such  ground.  Dumont  v.  Des  Moines 
Val.  R.  Co.,  131  U.  S.  cix,  25  L.  ed. 
520;  Jorgenson  v.  Young,  136  Fed.  378, 
69  C.  C.  A.  222;  Kissinger-Ison  Co.  v. 
Bradford  Belt  Co.,  123  Fed.  91,  59  C. 
C.  A.   221. 

"As  to  the  English  patent,  the  re- 
spondent has  not  met  the  burden  the 
law  casts  on  him.  The  only  proof  is 
that,  after  conference  with  his  then 
local  counsel,  he  wrote  a  firm  of  patent 
solicitors  in  Washington  for  copies  of 
all  patents  prior  in  date  to  the  patent 
in  suit,  relating  to  the  subject  of  tor- 
pedoes; that  they  sent  him  a  number 
of  patents,  but  the  two  patents  now 
complained  of  were  not  among  them. 
There  is  no  proof  as  to  the  nature  of 
the  search  made  by  the  firm  to  which 
he  sent,  or  indeed,  that  any  was  made. 
We  cannot  presume  that  such  search 
was  made.  Indeed,  if  presumptions 
were  to  avail,  the  presumption  is  rather 
against  the  theory  of  a  thorough 
search.  The  patents  sent  did  not  in- 
clude the  Bevington  patent,  now  com- 
plained of,  and  which  was  covered  by 
the  respondent's  request.  Then,  too, 
respondent's  affidavits  show  that  on 
search  by  his  Philadelphia  counsel, 
made  in  preparation  for  the  present 
application,  the  English  patent  was 
found  in  the  place  in  the  patent  office 
where  prudence  suggested  a  search  be 
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destroys  the  title  to  the  relief,  though  the  authorities  seem  to  indicate 
that  this  rule  of  diligence  does  not  apply  to  infants.6  According  to 
the  authorities,  the  new  matter  must  not  have  been  discovered  until 
after  publication  passed.7 

Due  diligence  is  a  preliminary  question  addressed  to  the  court's  discre- 
tion on  hearing  the  application;  after  leave  granted,  the  court,  con- 
sidering the  merits,  will  not  usually  reconsider  the  question  of  dili- 
gence,8 though  it  has  been  held  that  permission  to  file  the  bill  ought 
not  to  exclude  a  further  examination  of  the  question  on  the  hearing.9 


made."  Bennett  v.  Schooley,  77  Fed. 
352. 

Tf  documents  are  known  to  exist  and 
their  contents  might  have  been  proved 
by  secondary  evidence,  they  will  not  be 
considered  newly  discovered  evidence. 
Wethered  V.  Elliott,  45  W.  Va.  436,  32 
S.  E.  209;  Davis  S.  M.  Co.  V.  Dunbar, 
32  W.  Va.  335,  9  S.  E.  237.  But  see 
Caller  v.  Shields,  2  Stew.  &  P.  (Ala.) 
417. 

Ordinary  Diligence  is  Required. — Har- 
ris   v.    Edmondson,   3    Tenn.   Ch.   211. 

Absence  of  a  known  witness  or  ig- 
norance of  his  whereabouts  will  be  in- 
sufficient. Putnam  v.  Clark,  36  N.  J. 
Eq.  647.  Compare  Evans  V.  Parrott,  26 
Ark.   600,   witness   already   examined. 

6.  "An  infant  who  petitions  for 
leave  to  file  a  bill  of  review  will  not 
be  required  to  give  evidence  that  the 
knowledge  of  the  facts  relied  upon 
could  not  have  been  previously  ob- 
tained by  reasonable  diligence."  In  re 
Hoghton,  L.  R.  18  Eq.  Cas.  573.  See: 
U.  S. — Kinsbury  v.  Buckner,  134  U.  S. 
650,  10  Sup.  Ct.  638,  33  L.  ed.  1047. 
111.— Loyd  v.  Malone,  23  I1L  43,  74  Am. 
Dec.  179.  Tenn. — Clark  v.  Garrett,  6 
Lea  262. 

For  other  instances  of  legal  disability, 
see:  IU.— Allison  v.  Drake,  145  111.  500, 
32  N.  E.  537,  and  cases  cited.  Ohio. 
Long  v.   Mulford,   17   Ohio   St.   484,   93 

Am.    Dec.    638.      Tex Best    v.    Nix,    6 

Tex.   Civ.  App.  349,   25  S.   W.   130. 

7.  Bouv.  Inst.  §4130;  Mitf.  Eq.  PI. 
§§84,  85;  Story  Eq.  PI.  §413.  U.  S. 
Dexter  v.  Arnold,  5  Mason  303,  7  Fed. 
Cas.  No.  3,856.  Ill — Griggs  v.  Gear, 
8  HI.  2.  Ky.— Talbot  v.  Todd,  5  Dana 
190,  197;  McCrackin's  Heirs  v.  Finley, 
1  Bibb  455.  N.  Y. — Livingston  v. 
Hubbs,  3  Johns.  Ch.  124;  Wiser  v. 
Blachly,  2  Johns.  Ch.  488.  Eng.— Ord 
p.  Noel,  6  Madd.  127,  56  Eng.  Reprint 
1040. 

"In  the  next  place,  the  new  matter 
must  have  first  come  to  the  knowledge 

vol  rv 


of  the  party,  after  the  time  when  it 
could  have  been  used  in  the  cause  at 
the  original  hearing.  Lord  Bacon's  Or- 
dinance says,  in  one  part,  it  must  be 
'after  the  decree.'  But  that  seems  cor- 
rected by  the  subsequent  words  'and 
could  not  possibly  have  been  used  at 
the  time  when  the  decree  passed,' 
which  words  point  to  the  period  of 
the  publication  of  the  testimony.  And, 
accordingly,  it  is  now  the  established 
exposition  of  the  Ordinance,  that  the 
new  matter  shall  not  have  been  dis- 
covered until  after  publication  has 
passed."  Story  Eq.  PI.  (10th  ed.) 
§413,  citing  some  of  the  cases  supra; 
adding  in  a  foot  note,  "Lord  Hard- 
wicke  is  reported  to  have  said  that 
the  words  of  Lord  Bacon  are  dark.  But 
that  the  construction  has  been,  that 
the  new  matter  must  have  come  to  the 
knowledge  of  the  party  after  publica- 
tion passed.  Patterson  v.  Slaughter, 
Ambler  293;  Norris  v.  LeNeve,  3  Atk. 
26." 

8.  2  Danl.  Ch.  Pr.  §1578;  Dumont 
v.  Des  Moines  Val.  R.  Co.,  131  U.  S. 
cix,    25   L.   ed.   520. 

Proof  of  diligence  alleged  is  unneces- 
sary after  leave  obtained.  Birdsboro, 
etc.  Co.  v.  Kelley  Bros.,  147  Fed.  713, 
78  C.  C.  A.  101,  affirming  Kelley  Bros. 
V.  Diamond,  etc.  Co.,  142  Fed.  868. 

Whether  the  evidence  is  newly  dis- 
covered is  decided  on  the  application 
and  not  on  the  hearing.  Hodges  v. 
Mullikin,  1  Bland  (Md.)  503. 

If  the  question  of  due  diligence  is 
disposed  of  at  the  time  of  the  allow- 
ance of  the  bill  for  newly  discovered 
evidence,  it  will  not  be  reconsidered  at 
the  final  hearing.  Birdsboro  S.,  etc. 
Co.  v.  Kelley  Bros.,  147  Fed.  713,  78 
C.  C.  A.  101;  Kelly  Bros.  v.  Diamond 
Drill,  etc.  Co.,  142  Fed.  868. 

9.  Boston  &  R.  Elec.  St.  R.  Co.  v. 
Bemis  Car  Box  Co.,  98  Fed.  121,  38 
C.  C.  A.  661;  Jenkins  v.  Prewitt,  5 
Blackf.   (Ind.)    7. 


BILLS   OF  REVIEW 


447 


Dismissal  If  Diligence  Lacking.  —  A  bill  of  review  alleging  after  dis- 
covered evidence  should  be  dismissed  where  due  diligence  would  have 
put  the  party  filing  the  bill  in  possession  of  all  the  facts.10 

Diligence  After  Discovery.  —  There  must  be  no  delay  after  the  facts 
are  ascertained.11  Laches  before  discovery  may  be  fatal,  although  the 
party  is  very  active  after  the  evidence  actually  comes  to  his  knowl- 
edge." 

Inexcusable  Laches.— It  has  been  held  that  if  there  is  a  probability 
that  a  diligent  effort  to  discover  all  the  facts  pertinent  to  the  issue  of  a 
particular  suit  would  have  put  the  investigator  on  the  track  of  the 
evidence  in  question,  failure  to  look  for  such  evidence  is  not  excusable 
on  the  ground  that  no  human  prudence  would  have  suggested  looking 
for  that  particular  evidence.13 

4.  Oral  and  Written  Evidence.  —  There  is  a  contrariety  of  judicial 
opinion  as  to  whether  the  new  evidence  must  be  written  or  whether  it 
may  be  oral.1* 


Judge  Putnam  has  said  as  to  this: 
"In  Rubber  Co.  v.  Goodyear,  already 
referred  to  (9  Wall.  805),  the  practice 
on  an  application  of  an  analogous 
character  to  that  at  bar  appears  at 
length.  It  is  there  shown  that  ques- 
tions of  two  classes  arise  on  the  face 
of  this  petition:  First,  that  of  the 
materiality  of  the  alleged  new  matter; 
and,  second,  that  of  the  laches.  In 
Rubber  Co.  v.  Goodyear,  the  supreme 
court  considered  and  disposed  of  both 
classes  adversely  to  the  petitioner,  thus 
showing  that  we  have  full  power  in 
that  direction;  a  power  which  we  exer- 
cised in  some  of  the  cases  already  re- 
ferred to.  Nevertheless,  there  are  sub- 
stantial differences.  So  far  as  the 
question  of  materiality  is  concerned, 
it  is  evident  that  it  is  mainly  for  the 
appellate  court,  because,  ordinarily,  it 
only  can  judge  properly  with  reference 
thereto.  Yet,  while  ordinarily  this 
question  would  be  for  the  appellate 
court,  there  may  be  very  peculiar  cir- 
cumstances under  which  we  might  feel 
bound  to  remit  it  to  the  court  below. 
On  the  other  hand,  the  question  ot 
laches  would  ordinarily  be  for  the  court 
below.  Ordinarily,  the  appellate  court, 
in  dealing  with  an  appeal,  considers 
only  portions  of  the  record,  those  por- 
tions necessary  to  bring  before  it  the 
errors  especially  assigned;  and  it  is 
usually  ignorant  of  the  details  of  the 
history  of  the  case.  It  thus,  ordinarily, 
fails  to  have  before  it  the  elements 
which  would  enable  it  to  determine 
properly  the  question  of  laches;  and 
moreover,  it  should   not,  ordinarily,   be 


required  to  investigate  all  the  details 
of  litigation  which  bear  on  questious 
of  this  character.  Yet,  as  appeared  in 
Rubber  Co.  v.  Goodyear,  and  as  ap- 
peared in  some  of  the  other  cases  to 
which  we  have  referred,  it  may  be 
so  clear  that  the  petitioner  has  been 
guilty  of  laches  that  the  appellate 
court  may  well  dispose  of  all  ques- 
tions." In  re  Gamewell  Fire-Alarm 
Tel.  Co.,  73  Fed.  908,  912,  20  C.  C.  A. 
111. 

10.  Sanders  v.  Burk  (Va.),  22  S.  E. 
516. 

11.  Merw.  Eq.  §942  note;  Central 
Trust  Co.  v.  Grant,  etc.  Wks.,  135  U.  S. 
207,  10  Sup.  Ct.  736,  34  L.  ed.  97. 

12.  Boston,  etc.  R.  Co.  v.  Bemis, 
etc.  Co.,  98  Fed.  121,  38  C.  C.  A.  661. 

That  counsel  did  not  appreciate  its 
value  and  hence  did  not  seek  the  evi- 
dence is  not  sufficient  exeuse.  Lafferty 
Mfg.  Co.  v.  Acme,  etc.  Co.,  143  Fed. 
321,   74   C.   C.   A.  521. 

Failure  to  subpoena  a  witness  be- 
cause he  is  believed  to  be  adverse  is 
not  enough  when  it  develops  subse- 
quently he  is  favorable.  Novelty,  etc. 
Co.  v.  Buser,  158  Fed.  83,  85  C.  C.  A. 
413. 

13.  Boston,  etc.  R.  Co.  v.  Bemis, 
etc.  Co.,  98  Fed.  121,  38  C.  C.  A.  661. 

14.  In  Taylor  v.  Sharp,  3  P.  Wms. 
371,  24  Eng.  Reprint  1106,  Lord  Talbott 
held  that  the  new  matter  must  be  a 
release,  receipt  or  like  evidence  in  writ- 
ing, so  that  a  vexatious  person  may  not 
resort  to  a  bill  of  review  for  the  op- 
pression and  delay  of  his  adversary. 
To   the   same   effect,   see:      U.   S. — Dex- 


Vol.  IV 


448 


BILLS   OF   REVIEW 


5.  Affidavit.  —  An  affidavit  must  be  filed  setting  out  new  matter,  to 
prove  what  was  before  in  issue,  and  not  to  prove  a  title  not  before  in 
issue,  not  to  make  a  new  ease,  but  to  establish  an  old  one ;  and  must 
show  that  the  new  matter  could  not  be  produced  and  used  by  the 
party  claiming  the  benefit  of  it  in  the  original  cause.18 

VI.  FORM,  CONTENTS  AND  SUFFICIENCY  OF  BILL.— 
A.  Style  or  Caption.  —  The  style  of  the  bill  is  immaterial  provided 
it  is  in  fact  a  bill  of  review.19 

B.  Conformity  With  Petition  for  Leave  To  File.  —  A  bill  of 
review  should  not  depart  materially  from  the  lines  indicated  in  the 
petition  for  leave  to  file,  for  in  so  far  as  the  bill  does  so  depart,  it  fails 
to  come  within  the  order  granting  leave.17 


ter  v.  Arnold,  5  Mason  303,  7  Fed.  Gas. 
No.  3,856,  per  Story,  J.  Ky. — Bespass 
V.  McClanahan,  1  'Hard.  342.  N.  Y. 
Livingston  v.  Hubbs,  3  Johns.  Ch.  124, 
per  Chancellor  Kent. 

On  the  other  hand,  other  courts  ex- 
pressly hold  that  oral  evidence,  as  well 
as  written,  whether  relating  to  facts 
controverted  at  the  final  hearing  or  to 
entirely  new  facts,  if  found  by  the 
court  to  be  material  and  vital  to  a 
true  result,  will  warrant  the  granting 
of  leave  to  file  a  bill  of  review.  U.  S. 
Massie  v.  Graham,  3  McLean  41,  16 
Fed.  Cas.  No.  9,263.  N.  J.— Traphagen 
V.  Voorhees,  45  N.  J.  Eq.  41,  16  Atl. 
198  (in  which  case  Vice  Chancellor 
Van  Vleet  says:  "In  my  judgment, 
no  consideration  of  either  justice  or 
policy  exists  why  oral  evidence,  if  it 
is  of  sufficient  weight  to  convince  the 
court  that  its  decree  is  erroneous,  and 
it  is  shown  that  it  could  not,  by  the 
use  of  reasonable  diligence,  have  been 
discovered  in  time  to  be  used  on  the 
final  hearing,  should  not  be  held  to  be 
a  sufficient  ground  for  granting  leave 
to  file  a  bill  of  review");  Perkins  v. 
Partridge,  30  N.  J.  Eq.  550.  Tenn. 
Long  v.  Granberry,  2  Tenn.  Ch.  85. 
Eng. — Thomas  v.  Eawlings,  34  Beav. 
50,  55  Eng.  Reprint  551. 

15.  Bouv.  Inst.  §4130;  Coop.  Eq.  PI. 
§91;  Story  Eq.  PI.  §413;  Mitf.  Eq.  PI. 
§85,  and  the  following  cases:  U.  S. 
Boston,  etc  Co.  v.  Bemis,  etc.  Co., 
98  Fed.  121,  38  C.  C.  A.  661;  Dexter 
C  Arnold,  5  Mason  303,  7  Fed.  Cas. 
No.  3,856.  N.  J.— Quiek  v.  Lilly,  3 
N.  J.  Eq.  255.  Tenn Puryear  v.  Pur- 
year,  5  Baxt.  640.  Eng. — Young  v. 
Keighly,  16  Ves.  Jr.  348,  33  Eng.  Re- 
print 1015.  But  see  Partridge  v.  Us- 
borne,  5  Ruse.  195,  58  Eng.  Reprint 
1000. 

VoL  rv 


The  nature  of  the  new  matter  must 
be  set  out  so  that  the  court  may  exer- 
cise its  judgment  upon  its  relevancy 
and  materiality.  Tilghman  v.  Werk, 
39  Fed.   680. 

16.  Manufacturers  Paper  Co.  v.  Lind- 
blom,  68  111.   App.  539. 

If  a  bill  has  the  object  of  a  bill  of 
review  it  will  be  regarded  as  such, 
irrespective  of  the  title  it  bears  (Basye 
v.  Beard 's  Exr.,  12  B.  Mon.  (Ky.)  581), 
provided  it  contains  the  requisites  of 
suc"h  bill.  Diamond,  etc.  Co.  V.  Rarig 
Co.,  93  Va.  595,  25  S.  E.  894. 

17.  Hendryx  v.  Perkins,  114  Fed. 
801,  52  C.  C.  A.  435. 

Form  of  Bill. — "Humbly  complain- 
ing sheweth  unto  your  honors  your  ora- 
tor A.  B.,  of  C.  in  the  county     of  D., 

Esq.,  that  in  term,  in  the  year 

-,  W.  S.  of,   &c,    (the   defendant 


hereinafter  named)  exhibited  his  bill 
of  complaint  in  this  honorable  Court 
against  your  orator,  and  thereby  set 
forth,  that,  &c.  (Here  insert  the  orig- 
inal bill.)  And  your  orator  being 
served  with  a  subpoena  for  that  pur- 
pose, appeared  and  put  in  his  answer 
to  the  said  bill,  to  the  effect  follow- 
ing: (Here  recite  the  substance  of  the 
answer.)  And  the  said  W.  S.  replied 
to  the  said  answer,  and  issue  having 
been  joined,  and  witnesses  examined, 
and  publication  duly  passed,  the  said 
cause  was  set  down  to  be  heard,  and 
was  heard  before  your  honors,  the 
day  of last,  when  a  de- 


cree was  pronounced,  which  was  after- 
wards passed  and  entered,  in  whieh  it 
was  set  forth  and  recited,  that  it  was 
at  the  hearing,  on  your  orator's  be- 
half, insisted,  that  your  orator  had, 
by  bis  answer,  set  forth,  that,  &e. 
(Here  insert  the  recital  and  decree.) 
And  the  said  decree  has  sine*,  and  on 
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C.     Signature  and  Verification  of  Bill.  —  A  bill  of  review  must 


op  about  ,  been  duly  signed  and 

enrolled,  and  which  said  decree  your 
orator  humbly  insists  is  erroneous,  and 
ought  to  be  reviewed,  reversed,  and 
set  aside  for  many  apparent  errors 
and  imperfections,  inasmuch  as  it  ap- 
pears by  your  orator's  answer,  set 
forth  in  the  body  of  the  said  decree. 
(Here  insert  the  apparent  errors.)  And 
no  proof  being  made  thereof,  no  de- 
cree ought  to  have  been  made  or 
grounded  thereon,  but  the  said  bill 
ought  to  have  been  dismissed  for  the 
reasons  aforesaid.  In  consideration 
whereof,  and  inasmuch  as  such  errors 
and  imperfections  appear  in  the  body 
of  the  said  decree,  and  there  is  no 
proof  on  which  to  ground  any  decree 
to  set  aside  the  said  rent  charge,  your 
orator  hopes  that  the  said  decree  will 
be  reversed  and  set  aside,  and  no  fur- 
ther proceedings  had  thereon.  To  the 
end,  therefore,  that  the  said  W.  S.,  &c. 
interrogate  to  any  fact  comprised  in 
the  statement  that  may  be  necessary. 
And  that  for  the  reasons,  and  under  the 
circumstances  aforesaid,  the  said  de- 
cree may  be  reviewed,  reversed,  and 
set  aside,  and  no  further  proceedings 
taken  thereon,  and  your  orator  per- 
mitted to  remain  in  the  undisturbed 
possession  and  enjoyment  of  the  said 
rent  charge.  May  it  please,  &c 
(End  with  praying  process  of  subpoena 
against  the  said  W.  S.,)  "  Curtis 's  Eq. 
Prec.  124. 

On  Discovery  of  New  Matter. — 
"Whereby  your  honors  decreed,  that 
your  orator's  title  to  the  said  prem- 
ises was  valid  and  effectual,  after  which 
the  said  C.  D.  petitioned  your  honors 
for  a  rehearing,  and  the  said  cause 
was  accordingly  reheard,  and  a  decree 
of  reversal  made  by  your  honors,  on 
the  ground  of  the  said  C.  D.  being  the 
heir  at  law  of  the  said  E.  F.  deceased; 
and  which  said  decree  of  reversal  (waa 
afterwards  duly  signed  and  enrolled,) 
as  by  the  said  decree  and  other  pro- 
ceeding now  remaining  filed  as  of  rec- 
ordr,  in  this  honorable  court,  reference 
being  thereunto  had,  will  appear.  And 
yt>ur  orator  sheweth  unto  your  honors, 
by  leave  of  this  honorable  Court  first  had 
and  obtained  for  that  purpose,  by  way 
of  ropplement,  that  since  the  signing 
ot  the  said  decree  of  reversal,  your 
»r*tor  baus  discovered,  as  the  fact  is, 
tkxi   tke  said   E.  F.,   was,  in  his   life- 


and  attested  in  such  manner  as  by 
law  is  required  for  passing  real  estates 
py  devise,  and  thereby  gave  and  de- 
vised unto  the  said  I.  W.,  his  heirs  and 
assigns  forever,  to  and  for  his  and 
their  own  absolute  use  and  benefit,  the 
said  hereditaments  and  premises  in 
question,  in  the  said  cause,  (which  your 
orator  claims  to  be  entitled  to  as  pur- 
chaser thereof,  from  the  said  I.  W.) 
And  your  orator  further  sheweth  unto 
your  honors,  that  since  the  said  decree 
of  reversal  was  so  made,  signed,  and 
enrolled  as  aforesaid,  and  on  or  about 
the   said   C.   D.  departed  this 


time,  seised  in  his  desmesne  as  of  fee, 
of  and  in  the  heriditaments  and  prem- 
ises in  question  in  the  said  cause,  and 
that  the  said  E.  F.,  when  so  seised,  and 
when  of  sound  mind,  duly  made  and 
published  his  last  will  and  testament 
in  writing,  bearing  date  on  or  about 
the    said    C.    D.     departed     this 


life  intestate,  leaving  G.  H.  of,  &c  Esq. 
(the  defendant  hereinafter  named)  his 
heir  at  law,  who,  as  such,  claims  to  be 
entitled  to  the  said  hereditaments  and 
premises,  in  exclusion  of  your  orator. 
And  your  orator  is  advised  and  insists, 
under  the  circumstances  aforesaid,  that 
the  said  last  mentioned  decree,  in  con- 
sequence of  the  discovery  of  such  new 
matter  as  aforesaid,  ought  to  be  re- 
viewed and  reversed;  and  that  the  first 
decree,  declaring  your  orator  entitled 
to  the  said  hereditaments  and  premises, 
should  stand,  and  be  established  and 
confirmed,  and  for  effectuating  the 
same,  the  said  several  proceedings, 
which  became  abated  by  the  death  of 
the  said  C.  D.,  should  stand  and  be  re- 
vived against  the  said  G.  H.  as  his 
heir  at  law.  And  that  the  said  suit 
may  be  revived  against  the  said  G.  H., 
or  that  he  may  shew  good  cause  to  the 
contrary;  and  that  the  said  last  decree, 
and  all  proceedings  thereon,  may  be 
revived  and  reversed,  and  the  said  first 
mentioned  decree  may  stand,  and  be  es- 
tablished and  confirmed,  and  added  to, 
by  the  said  will  being  declared  a  good 
and  effectual  devise  of  such  heredita- 
ments and  premises  as  aforesaid;  and 
that  the  said  G.  H.  may  be  decreed  to 
put  your  orator  into  possession  of  the 
said  hereditaments  and  premises,  and 
in  the  same  situation  in  every  respect, 
as  far  as  circumstances  will  now  per- 
mit, as  your  orator   would   have  been, 
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be  signed  by  counsel  and  accompanied  by  some  sworn  showing18 
D.  Necessary  Allegations.  —  In  General.  —  "In  a  bill  of  this 
nature  it  is  necessary  to  state  the  former  bill,  and  the  proceedings 
thereon;  the  decree,  and  the  point,  in  which  the  party  exhibiting  the 
bill  of  review  conceives  himself  aggrieved  by  it;  and  the  ground  of 
law,  or  matter  discovered,  upon  which  he  seeks  to  impeach  it,"19  but 
not  the  evidence  in  the  suit  to  be  reviewed.20  If  the  decree  does  not 
contain  a  statement  of  the  material  facts  on  which  the  decree  proceeds, 
it  is  plain  that  there  can  be  no  relief  by  bill  of  review,  but  only  by 
appeal.21 

If  the  bill  proceeds  on  the  ground  that  the  existence  of  material 
facts  has  been  discovered  since  the  former  decree,  it  must  also  allege 
and  show  that  the  new  testimony  could  not  have  been  obtained  at  the 


in  case  such  last  decree  had  never 
been  pronounced  and  executed.  (And 
for  general  relief.)  May  it  please,  &c. 
(Pray  subpoena  to  revive  and  an- 
swer)."   Curtis 's  Eq.  Prec.  125,  126. 

18.  Ark. — Biscoe  V.  Morrison,  11  Ark. 
114.  111.— Aholtz  v.  Durfee,  122  111. 
286,  13  N.  E.  645.  Mich—  Sanford  v. 
Haines,  71  Mich.  116,  37  N.  W.  777. 
N.  C.— Gilchrist  v.  Buie,  21  N.  C.  346. 
Term. — Eerdanatti  v.  Sexton,  2  Tenn. 
Gh.  699.  Va.— Becker  v.  Johnson,  111 
Va.  245,  68  S.  E.  986. 

19.  Story  Eq.  PI.  §420.  See  also 
the  following  cases:  U.  S. — Thompson 
v.  Maxwell,  etc.  Co.,  95  U.  S.  391,  24 
L.  ed.  481;  Brown  v.  White,  16  Fed. 
900.  Ala.— Goldsby  v.  Goldsby,  67  Ala. 
560.  Ga. — Miller  v.  Saunders,  18  Ga. 
492.  111.— Cole  v.  Littledale,  164  111. 
630,  45  N.  E.  969  (and  cases  cited); 
Cox  v.  Lynn,  138  111.  195,  29  N.  E. 
857.  Me.— Glover  v.  Jones,  95  Me.  303, 
49  Atl.  1104.  Mass — Nashua,  etc.  R. 
Corp.  v.  Boston,  etc.  R.  Corp.,  169 
Maas.  157,  47  N.  E.  606.  N.  C. 
Gilchrist  V.  Buie,  21  N.  C.  346. 
Tex. — Randon  v.  Cartwirght,  3  Tex. 
267.  Va. — Hatcher  v.  Hatcher,  77  Va. 
600.  W.  Va. — Dunn's  Exrs.  v.  Renick, 
40  W.  Va.  349,  22  S.  E.  66. 

"It  is  essential  that  the  bill  of  re- 
view set  out,  at  least  substantially,  the 
former  pleadings  and  decree  therein  in 
addition  to  the  other  necessary  allega- 
tions. This  is  necessary  in  order  to 
determine  whether  or  not  the  evidence 
which  it  is  alleged  is  newly  discovered 
is  of  such  a  character  as  to  entitle  the 
party  to  the  relief  of  reversing  a  de- 
cree solemnly  entered."  Killion  v. 
Killion    (Ark.),   135   S.   W.   452. 

The  pleadings  cannot  be  referred  to 


in  support  of  the  bill,  but  only  the 
decree.  Trulock  v.  Robey,  15  Sim.  265, 
277,  60  Eng.  Reprint  619. 

20.  Bouv.  Inst.  §4133,  and  the  fol- 
lowing cases:  U.  S. — Shelton  v.  Van- 
Kleeck,  106  U.  S.  532,  1  Sup.  Ct.  491, 
27  L.  ed.  269;  Kellom  v.  Easley,  14  Fed. 
Cas.  No.  7,668.  Ala.— Ashford  v.  Pat- 
ton,  70  Ala.  479;  Goldsby  v.  Goldsby, 
67  Ala.  560.  111.— Kuttner  v.  Haines, 
135  111.  382,  25  N.  E.  752,  25  Am.  St. 
Rep.  370;  Aholtz  v.  Durfee,  122  111. 
2S6,  13  N.  E.  645;  Turner  v.  Berry,  8 
111.  541.  Ind. — Murphy  v.  Branaman, 
156  Ind.  77,  59  N.  E.  274.  Ky.— Dough- 
erty v.  Morgan's  Exr.,  6  T.  B.  Mon. 
151.  N.  J.— Warner  v.  Warner,  31  N. 
J.  Eq.  549.  W.  Va. — Dunn's  Exrs.  V. 
Renick,  40  W.  Va.  349,  22  S.  E.  66; 
Lorentz  v.  Lorentz,  32  W.  Va.  556,  9 
S.  E.  886. 

The  evidence  in  the  original  cause 
is  not  included.  Buffington  v.  Harvey, 
95  U.  S.  99,  24  L.  ed.  381;  Bruschke 
v.  Der  Nord  Chicago  Scheutzen  Verein, 
145  111.  433,  34  N.  E.  417. 

The  grounds  on  which  it  is  based 
should  be  set  out  specifically.  Ark. 
Killion  v.  Killion,  135  S.  W.  452.  Fla, 
Reynolds  v.  Florida,  etc.  Co.,  42  Fla. 
387,  28  So.  861.  Ga. — Jones  v.  Robson, 
30  Ga.  826.  111. — Rowan  v.  First  Nat. 
Bank,  112  111.  App.  434.  Ky.— Hen- 
drix's  Heirs  v.  Clay,  2  A.  K.  Marsh. 
462.  N.  C. — Mebane  v.  Mebane,  36 
N.   C.  403.     Tenn.— Rodgers  v.  Dibrell, 

6  Lea.  69.  Tex — Nichols  v.  Dibrell,  61 
Tex.  539. 

21.  Dexter  v.  Arnold,  5  Mason  303, 

7  Fed.  Cas.  No.  3,856;  Mellish  v.  Wil- 
liams, 1  Vern.  166,  23  Eng.  Reprint 
390;  O'Brien  v.  Connor,  2  Ball  &  B. 
(Irish)   146. 
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first  trial  by  the  exercise  of  reasonable  diligence."  The  bill  must  state 
when  the  new  evidence  was  discovered  so  that  the  court  can  see  that 
the  party  has  not  been  guilty  of  laches.23  If  the  material  fact  has 
occurred  since  the  rendition  of  the  final  decree,  the  bill  of  review  should 
so  state,  and  it  should  also  show  that  the  effect  of  this  new  fact  is  to 
render  the  existing  decree  for  some  reason  unjust.2* 

Alleging  Leave  To  File.  —  If  the  decree  is  to  be  impeached  on  the 
ground  of  new  matter  discovered,  it  should  be  alleged  that  leave  has 
been  obtained,  as  well  as  the  fact  of  the  discovery,25  as  well  as  the 
matter  discovered.28 

Allegation  of  Mistake.  -It  seems  that  a  bill  of  review  containing  a 
bare  allegation  of  mistake,  without  any  account  of  how  it  was  made, 
or  in  what  it  consisted,  will  not  be  sustained.27 

E.  Prayer  op  Bill.  —  The  bill  may  simply  pray  that  the  decree 
may  be  reviewed  and  reversed  in  the  point  complained  of,  if  it  has  not 
been  carried  into  execution.28  If  the  decree  has  been  executed,  the 
prayer  may  be  also  for  the  further  decree  of  the  court  to  put  the  party 
complaining  in  the  situation  in  which  he  would  have  been  if  the  former 
decree  had  not  been  executed.29     On  the  other  hand,  if  the  bill  is 


22.  Merw.  Eq.  §9-12;  Story  Eq.  PI. 
§§412,  413,  and  the  following  cases: 
U.  S.— Beard  v.  Burts,  95  U.  S.  434, 
436,  24  L.  ed.  485.  Ala.— Banks  V. 
Long,  79  Ala.  319.  N.  J.— Perkins  V. 
Partridge,  30  N.  J.  Eq.  559.  Ohio. 
Stevens  v.  Hey,  15  Ohio  313.  Vt.— 
Perkins  v.  Partridge,  30  N.  J.  Eq.  559. 

If  the  bill  "is  based  upon  newly 
discovered  evidence,  it  should  state 
facts  showing  that  this  alleged  new 
evidence  is  relevant  and  material  to 
the  issue  involved  in  the  original  case 
and  of  such  a  character  and  cogency 
that  it  would  change,  or  at  least  prob- 
ably change,  the  result."  Killion  V. 
Killion    (Ark.),  135  S.  W.  452. 

A  bill  of  review  based  upon  fraud 
in  obtaining  the  decree,  or  for  newly 
discovered  evidence,  should  state  when 
the  fraud  or  new  evidence  was  discov- 
ered so  that  the  court  may  see  that 
the  party  has  not  been  guilty  of  laches. 
Taylor  v.  Easton,  180  Fed.  363,  103 
C    C.  A.  509. 

23.  Taylor  v.  Easton,  180  Fed.  363, 
103  C.  C.  A.  509. 

Petitioner's  diligence  must  be  dis- 
closed. Ind — .Jenkins  v.  Prewitt,  5 
BLackf.  7.  Ky.—  Mitchell  v.  Berry,  1 
Mete.  602.  Tenn. — Burson  v.  Dosser,  1 
Heisk.  754. 

That  it  was  filed  in  due  season.  Hitch 
v.  Fenby,  4  Md.  Ch.  190;  Shepherd  v. 
Larue,  6  Munf.  (Va.)  529. 

And  show  performance  or  an  excuse 


therefor.  Arms  V.  Kimberly,  136  U.  S. 
629,  10  Sup.  Ct.  1064,  34  L.  ed.  557; 
People  v.  Huron  Cir.  Judge,  40  Mich. 
166. 

24.  Merw.  Eq.  §942,  citing  Brown 
V.  Vermuden,  1  Ch.  Cas.  272,  22  Eng. 
Reprint  796.     See  infra,  IX. 

25.  2  Daniel  Ch.  Pr.  (6th  Am.  ed.) 
§1586;  Mitf.  Eq.  PI.  §88,  89;  Story  Eq. 
PI.  (10th  ed.)   §420. 

26.  Story  Eq.  PI.  (10th  ed.)  §420. 
See:  Ark. — Greer  v.  Turner,  47  Ark. 
17,  14  S.  W.  383.  111.— Aholtz  v.  Dur- 
fee,  122  111.  286,  13  N.  E.  645.  W.  Va. 
Lorentz  v.  Lorentz,  32  W.  Va.  556,  9 
S.   E.   886. 

The  nature  of  the  evidence  must  be 

shown.    Ala Caller  v.  Shields,  2  Stew. 

&  P.  417,  held  too  vague.  Ark. — Greer 
v.  Turner,  47  Ark.  17,  14  S.  W.  383. 
111. — Gardner  v.  Emerson,  40  111.  296. 
Tenn. — Livingston  v.  Noe,  1  Lea  55. 
Va. — Norfolk,  etc.  Co.  v.  Foster,  78  Va. 
413. 

27.  Hendrix's  Heirs  v.  Clay,  2  A.  K. 
Marsh.  (Ky.)  462.     See  infra,  VII. 

28.  Story  Eq.  PI.  (10th  ed.)  §420; 
Mitf.  Eq.  PI.  §§88,  89;  Bouv.  Inst. 
§4133;  Perry  V.  Phelps,  17  Ves.  Jr. 
173,  177,   34   Eng.   Reprint   67. 

29.  Adams  on  Eq.  §418;  Story  Eq. 
PI.  (10th  ed.)  420;  Mitf.  Eq.  PI.  80. 
Compare  Allgood  v.  Piedmont  Bank, 
130  Ala.  237,  29  So.  855,  where  retrial 
was  held  proper  procedure. 
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brought  to  review  the  reversal  of  a  former  decree,  it  may  pray  that  the 
original  decree  may  stand.30  Vhe  bill  may  be  also  a  bill  of  revivor,31 
and  a  supplemental  bill  may  be  added  if  necessary.32  The  bill  must 
contain  a  prayer  for  subpoena  or  process  like  other  bills  in  equity.33 

VII.  PROCESS.  —  All  the  parties  to  the  original  suit  must  be 
brought  in  Fy  regular  process,34  because  a  bill  of  review  is  not  con- 
sidered as  a  continuance  of  the  former  bill,  but  as  in  the  nature  of  an 
original  bill.  It  prays  for  process,  and  an  appearance  to  it  is  enforced 
in  the  same  manner  as  to  an  original  bill.35 

VIII.  PLEA,  ANSWER  AND  DEMURRER.  — A.  Plea  and 
Answer.  —  The  defendant  may  file  his  plea  or  answer  to  the  bill,36  or 


SO.  Story  Eq.  PI.  (10th  ed.)  §420; 
Bouv.  Inst.  §4133;  Dexter  v.  Arnold,  5 
Mason  303,  7  Fed.  Cas.  No.  3,856. 

In  Dexter  v.  Arnold,  supra,  the  court, 
upon  hearing  the  petition  for  leave  to 
file  a  bilf  of  review,  allowed  the  ad- 
verse party  to  file  counter  affidavits. 
Lewellen  v.  Mackworth,  2  Atk.  40,  26 
Eng.  Keprint  421,  and  Hanbury  v. 
Stevens  (cited  in  Redesdale  Eq.  PI. 
80)  are  relied  upon. 

31.  Story  Eq.  PI.  §420;  Wilkinson 
V.  Parish,  3  Paige  (N.  Y.)   653. 

As  when  the  original  has  become 
abated.  Bouv.  Inst.  §4133,  citing  Wil- 
kinson v.  Parish,  supra. 

32.  Story  Eq.  PI.  §420;  Price  v. 
Keyte,  1  Vern.  135,  23  Eng.  Reprint 
369. 

33.  Taylor  v.  Easton,  180  Fed.  363, 
103  C.  C.  A.  509. 

34.  Taylor  v.  Easton,  180  Fed.  363, 
103  C.  C.  A.  509;  Home  St.  R.  Co.  V. 
City  of  Lincoln,  162  Fed.  133,  89  C.  C. 
A.  133;  Heermans  v.  Montague  (Va.), 
20  S.  E.  899. 

"The  certificate  of  service  of  sub- 
poena on  a  day  prior  to  the  date  of 
its  issue  is  held  to  be  a  manifest  cler- 
ical error;  a  subpoena  not  being  re- 
quired to  be  served  any  particular  time 
before  the  return  day,  but  service  on 
its  return  day  being  good,  it  is  fairly 
presumable  from  such  a  return  as  is 
here  in  question,  that  it  was  served 
during  its  life  and  not  at  an  impossible 
day;  and  this  being  subsequently  shown 
to  have  been  the  fact,  such  a  slip  in 
the  return  would  give  but  slight  sup- 
port' to  an  appeal  to  the  discretion  of 
the  court."  Johnson  v.  Shepard,  35 
Mich.  115. 

Effect  of  Want  of  Process.— "Where 
no  process  is  issued  on  a  bill  of  re- 
view, and  the  defendants  do  not  waive 
process  by  appearance  or  otherwise,  a 
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decree  rendered  thereon,  which  so  al- 
ters the  decree  sought  to  be  corrected 
as  to  give  it  an  effect  against  the  de- 
fendants which  it  did  not  have  before, 
is  wholly  unauthorized  and  void." 
Home  St.  R.  Co.  v.  City  of  Lincoln,  162 
Fed.  133,  89  C.  C.  A.  133. 

35.  Home  St.  R.  Co.  v.  City  of  Lin- 
coln, 162  Fed.  133,  89  C.  C.  A.  133, 
citing  Story,  Eq.  PI.  (9th  ed.)  §§383, 
403;  2  Dan.  Ch.  Pr.  (6th  Am.  ed.) 
*1575;  3  Dan.  Ch.  Pr.  (6th  Am.  ed.) 
*2065;  2  Hoff.  Ch.  Pr.  10;  Lube,  Eq. 
PI.  (Rapalje  ed.)  §283;  Fletcher,  Eq. 
PI.  §§919,  934,  941;  Curtis,  Eq.  Prec. 
(4th  ed.)  124;  2  Bates,  Fed.  Eq.  Pro. 
§711,  page  764;  1  Foster,  Fed.  Pr. 
§356;  Cole  v.  Miller,  32  Miss.  89,  101; 
Webb  v.  Pell,  1  Paige  (N.  Y.)  564; 
Heermans  v.  Montague  (Va.),  20  S.  E. 
899,  902. 

36.  Society  of  Shakers  v.  Watson, 
77  Fed.  512,  23  C.  C.  A.  263  (where 
leave  was  denied);  Poole  v.  Nixon,  9 
Pet.  770,  9  L.  ed.  305,  19  Fed.  Cas.  No. 
11,270;  Dexter  v.  Arnold,  5  Mason  303, 
7  Fed.  Cas.  No.  3,856;  Blandy  v.  Griffith, 
3  Fed.  Cas.  No.  1,530;  Jenkins  v. 
Prewitt,  5   Blackf.    (Ind.)    7. 

A  plea  alleging  dismissal  need  not 
set  out  the  entire  record.  Rice  v. 
Carey,  4  Ga.  558. 

It  may  be  shown  that  the  decree  was 
by  consent  (Turner  v.  Berry,  8  111. 
541),  or  that  the  evidence  offered  was 
not  newly  discovered.  See  supra,  IX, 
B,  4,  d.  Compare  Boynton  v.  Chicago 
Mill,  etc.  Co.,  84  Ark.  203,  105  S.  W. 
77. 

New  facts  cannot  be  introduced  by 
answer  to  bill  for  error  apparent.  Ky. 
Edmondson  v.  Marshall's  Heirs,  6  J.  J. 
Marsh.  448.  Miss. — Enochs  v.  Harrel- 
son,  57  Miss.  465.  Va.— Thornton  v. 
Stewart,  7  Leigh  128. 

The    original    decree    need    not    be 
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he    may    allow    the    bill    of    review    to    be     taken     pro     confesso.37 
Joinder  of  Issue.  —  Where  a  plea  regular  in  form  and  positive  in  sub- 
stance is  presented,  it  is  error  to  set  the  plea  down  for  hearing;  but 
the  plea  should  be  replied  to  and  the  facts  investigated.38 

Filing  Answer.  —  An  unsuccessful  defendant  is  bound  by  the  answer 
filed  for  him  by  his  solicitor  and,  unless  he  can  show  mistake  or  fraud 
cannot  set  up  that  he  did  not  read  it  and  did  not  know  its  contents.39 
B.  Demurrer.  —  The  method  most  commonly  used  of  raising  objec- 
tions to  a  bill  of  review  is  by  demurrer,40  which  is  subject  to  the  rules 
set  out  below.   After  a  demurrer  to  a  bill  of  review  has  been  allowed, 


pleaded.  Webb  v.  Pell,  3  Paige  (N.  T.) 
368. 

But  it  has  been  doubted  whether  the 
necessary  statement  that  the  new  mat- 
ter has  been  discovered  since  the  de- 
cree was  made,  is  traversable  after 
leave  granted  to  file  the  bill.  Adams 
on  Eq.  §418. 

"But  this  doubt  may  be  questioned, 
if  the  defendant  to  the  bill  of  review 
can  offer  evidence,  that  the  matter  al- 
leged in  the  bill  of  review  was  within 
the  knowledge  of  the  party,  who  might 
have  taken  the  benefit  of  it  in  the 
original  cause."  Story  Eq.  PI.  (10th 
ed.)   §420. 

37.  United  States  v.  Samperyac, 
Hempst.  118,  27  Fed.  Cas.  No.  16,216a. 

38.  Thomas  v.  Burt,  52  Mich.  489, 
18  N.  W.  231. 

39.  Putnam  v.  Day,  22  Wall.  (U.  S.) 
60,  22  L.  ed.  764. 

40.  Ga.— Crawford  v.  Watkins,  118 
Ga.  631,  45  S.  E.  482.  la.— De  Louis 
v.  Meek,  2  Greene  55,  50  Am.  Dec.  491. 
Tenn. — McGuire  v.  Gallagher,  95  Tenn. 
349,  32  S.  W.  209;  Randall  V.  Payne, 
1  Tenn.  Ch.  452;  Fuller  v.  McFarland, 
6  Heisk.  79, 

The  demurrer  raises  only  the  error 
of  law  assigned  in  the  bill.  (Acord  V. 
Western  Pocohontas  Corp.,  156  Fed. 
989;  Brown  v.  Severson,  12  Heisk. 
[Tenn.]  381)  and  not  as  to  the  pro- 
priety of  permitting  its  filing  (Idaho. 
Hyde  V.  Lamberson,  1  Idaho  539.  N.  Y. 
Tallmadge  v.  Lovett.  3  Edw.  Ch.  563. 
Tenn. — Dance  v.  McGregor,  5  Humph. 
428),  nor  as  to  non-payment  of  costs 
(Miller  v.  Clark,  47  Fed.  850)  nor  non- 
performance of  the  decree  (Cochran  v. 
Risen,  20  Ala.  463;  Bruschke  v.  Der 
Nord  Chicago,  etc.  Co.,  145  111.  433, 
34  N.  E.  417;  Forman  v.  Stickney,  77 
111.  575). 

Answering  to  the  merits  waives  non- 


performance.   Horner  V.  Zimmerman,  45 
111.  14. 

Overruling  a  demurrer  for  error  ap- 
parent opens  the  original  decree.  Guerry 
v.  Perryman,  12  Ga.  14. 

"  'If  a  demurrer  be  put  in  to  a 
bill  to  reverse  a  decree  on  error  ap- 
parent, and  the  demurrer  is  overruled, 
the  decree  is  reversed  and  the  errors 
allowed,  and  no  further  answer  or  hear- 
ing is  necessary.  If  the  demurrer  is 
allowed,  it  has  all  the  effect  of  con- 
firming the  decree  and  terminates  the 
suit.'  2  Daniell  Ch.  Pr.  1636-7;  2 
Smith  Ch.  Pr.  55-6.  'If  a  demurrer 
be  put  in  to  a  bill  of  review,  on  the 
ground  of  new  facts,  or  facts  newly- 
discovered,  and  the  demurrer  is  over- 
ruled, it  does  not  dispose  of  the  cause, 
and  the  defendant  must  answer,  be- 
cause fact  is  at  issue.'  "  Richardson 
v.  Howk,  45  Ind.  451,  460,  citing  2 
Dan.  €h.  Pr.  1643;  2  Smith  Ch.  Pr. 
63. 

"To  such  bill  of  review  for  error  of 
law  a  demurrer  is  both  admissible  and 
proper,  and  it  only  admits  such  facts 
as  are  properly  pleaded.  As  questions 
of  fact  are  not  open  for  re-examina- 
tion on  a  bill  of  review  for  errors  in 
law,  the  truth  of  any  fact  averred  in 
that  kind  of  a  bill  of  review,  incon- 
sistent with  the  decree,  is  not  admitted 
by  a  demurrer,  because  no  error  can  be 
assigned  on  such  a  fact,  and  it  is, 
therefore,  not  properly  pleaded."  Acord 
v.  Western  Pocahontas  Corp.,  156  Fed. 
989,  995,  citing  Shelton  v.  Van  Kleeck, 
106  U.  S.  532,  1  Sup.  Ct.  491,  27  L.  ed. 
269. 

Unless  special  license  of  the  court  to 
file  a  bill  of  review  for  newly  discov- 
ered matter  is  averred,  a  demurrer  will 
lie.  Bainbridge  v.  Baddeley,  9  Beav. 
538,  62  Eng.  Reprint  118;  Henderson 
v.  Cook,  4  Drew  306. 
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a    new   bill    of   review    on    the    same    ground    cannot    be    brought.*1 

C.  How  Laches  Availed  of.  —  If  the  bill  is  filed  too  late  and  this 
is  disclosed  on  the  face  of  the  bill,  it  is  demurrable ;  otherwise  the  defect 
is  available  in  the  answer.42 

D.  Waiver.  —  By  appearing  and  demurring  to  the  bill  the  defend- 
ants waived  their  right  to  raise  the  question  that  the  bill  was  irregu- 
larly filed,  and  that  the  performance  of  the  decree  was  not  alleged. 
By  so  demurring  they  admit  that  the  bill  is  properly  in  court  and  can- 
not afterwards  raise  an  objection  to  the  right  of  the  plaintiffs  to  file 
the  bill,  or  that  performance  was  not  alleged.  To  raise  either  of  such 
objections  the  defendants  should  move  the  court  to  strike  the  bill  from 
the  files  or  to  dismiss  the  suit.43 

IX.  HEARING.  —  A.  Presumptions.  —  On  the  hearing,  the  cor- 
rectness of  the  original  decree  and  the  regularity  of  the  proceedings 
are  all  presumed.44 

B.  Evidence.  —  1.  Burden  of  Proof. —  The  burden  of  proof  is 
on  the  petitioner.45 

2.  Trial  of  Questions  of  Fact.  —  Issues  of  fact  may  be  referred  to 
a  jury.46 

3.  Depositions.  —  Upon  a  bill  of  review  for  error  of  law,  deposi- 
tions cannot  be  considered.47 

C.  Scope  of  Hearing.  —  The  method  of  framing  decrees  in  this 
country  being  different  from  that  in  England  in  not  reciting  the  pre- 
vious proceedings,  the  bill  of  review  with  us  contemplates  an  exam- 
ination of  all  the  proceedings,  commencing  with  the  original  bill,  all 
forming  a  part  of  the  record.48 

In  England,  errors  in  law  must  appear  upon  the  face  of  the  decree 
and  the  court  will  not  look  further  into  the  record;  there  the  decree 


41.  Adams  Eq.  417;  Mitf.  Eq.  PI. 
§88. 

42.  Merw.  Eq.  §943;  Copeland  v. 
Bruning,  104  Fed.  169,  citing  Mercan- 
tile Nat.  Bank  v.  Carpenter,  101  U.  S. 
569,  25  L.  ed.  815;  Maxwell  v.  Kennedy, 
8  How.  (U.  S.)  210,  12  L.  ed.  1051, 
and  distinguishing  Hyde  v.  Lamberson, 
1  Idaho  539. 

One  year  by  statute  in  Massachusetts. 
Conant  V.  Perkins,  107  Mass.  79;  Evans 
V.  Bacon,  99  Mass.  213. 

43.  Manufacturers  Paper  Co.  v.  Lind- 
blom,  68  111.  App.  539. 

44.  Ala. — Winkleman  v.  White,  147 
Ala.  481,  42  So.  411;  Glover  v.  Hembree, 
82  Ala.  324,  8  So.  251.  la.— Harrisou 
v.  Kramer,  3  Iowa  543.  Ohio. — Buch- 
anan v.  Boy's  Lessee,  2  Ohio  St.  251. 
Ore — Garbade  v.  Frazier,  42  Ore.  384, 
71  Pac.  136.  Term. — Bobertson  v.  Win- 
chester, 85  Tenn.  171,  1  S.  W. 
781.  Va.— Hall  v.  Hall,  104  Va. 
773,  52  S.  E.  557;    Quarrier   v.   Carter, 
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4  Hen.  &  M.  242.     Wis. — Bemington  V. 
Willard,  15  Wis.  583. 

45.  Md. — Lanahan  v.  Lanahan,  110 
Md.  176,  72  Atl.  672.  Pa.— Kachline 's 
Estate,  7  Pa.  Super.  163.  Va. — Bar- 
nett  v.  Smith,  5  Call  98. 

Introducing  newly  discovered  evi- 
dence is  discretionary  with  the  court. 
Craig  v.  Smith,  100  U.  S.  226,  25  L.  ed. 
577. 

46.  Elliott  v.  Balcom,  11  Gray 
(Mass.)  286.  See,  generally,  Quinton 
r.  Neville,  152  Fed.  879,  81  C.  C.  A. 
673;  Acord  v.  Western  Pocahontas 
Corp.,  156  Fed.  989. 

47.  Bobertson  v.  McCollum  (Tenn.), 
60  S.  W.  170;  Dunfee  V.  Childs,  59  W. 
Va.  225,  53  S.  E.  209.  See  the  title 
"Depositions." 

48.  Story  Eq.  PI.  §407;  Buffington 
v.  Harvey,  95  U.  S.  99,  24  L.  ed.  381; 
Putnam  v.  Day,  22  Wall.  (U.  S.)  60, 
22  L.  ed.  764;  Dexter  v.  Arnold,  5 
Mason  303,  7  Fed.  Cas.  No.  3,'856; 
Webb  v.  Pell,  3  Paige   (N.  Y.)    358. 
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is  made  with  much  care  and  it  embodies  a  statement  of  the  material 
facts  on  which  it  proceeds,  and  if  the  error  does  not  appear  upon  its 
face,  no  bill  of  review  can  be  maintained  for  an  error  of  law.  In  the 
United  States  courts,  on  the  contrary,  the  decrees  are  usually  made 
in  general  terms,  without  any  such  statement  of  facts.  In  England 
the  decree  embodies  the  substance  of  the  bill  and  pleadings;  here  it 
refers  merely  to  such  pleadings  and  proceedings,  without  embodying 
them.  It  is  evident,  therefore,  that  there  must  be  a  difference  be- 
tween our  practice  and  the  English.40 

In  the  United  States  for  the  purpose  of  examining  errors  of  law,  the 
bill,  answer  and  other  proceedings  are  as  much  a  part  of  the  record 
before  the  court  as  the  decree  itself;  for  it  is  only  by  an  examination 
of  such  proceedings  that  the  correctness  of  the  decree  can  be  learned/'0 

D.  Dismissal.  —  A  bill  of  review  containing  no  equity  on  its  face, 
must,  on  final  hearing,  be  dismissed.61 

E.  Decree.  —  The  decree  will  modify,  reverse,  affirm,  or  otherwise 
affect  the  former  decree  as  justified  by  the  prayer  of  the  bill  and  the 
merits  of  the  case  made'  on  such  bill ;  and  such  decree  should  be  clear 
and  explicit  as  to  modifications,  corrections  and  revisions.82 


49.  Bouvier  Inst.  §4125. 

It  seems  that  the  English  rule  pre- 
vails in  South  Carolina.  Haskell  v. 
Raoul,  1   McCord  Eq.   (S.   C.)   22,  29. 

50.  Story  Eq.  PI.  (10th  ed.)  §407; 
Bouv.  Inst.  §4125.  U.  S—  Buffington 
v.  Harvey,  95  U.  S.  99,  24  L.  ed.  381; 
Putnam  v.  Day,  22  Wall.  60,  22  L.  ed. 
764;  Whiting  v.  Bank  of  U.  S.,  13  Pet. 
6,  10  L.  ed.  33;  Dexter  v.  Arnold,  5 
Mason  303,  7  Fed.  Cas.  No.  3,856.  Md. 
Hollingsworth   v.   McDonald,   2   Har.    & 

J.  230,  3  Am.  Dec.  545.     N.  Y Webb 

v.  Pell,  3  Paige  368.  Ohio. — Ludlow  v. 
Kidd's  Exrs.,3  Ohio  541.  Eng.—  Perry 
v.  Phelips,  17  Ves.  Jr.  173,  178,  34  Eng. 
Reprint  67;  Combs  v.  Proud,  1  Ch.  Cas. 
54,  22  Eng.  Reprint  691,  s.  c,  2  Freem. 
182,  22  Eng.  Reprint  1147;  Haig  v.  Ho- 
man,  8  CI.  &  F.  320,  8  Eng.  Reprint 
125. 

In  the  American  courts  where  the 
English  practice  of  reciting  the  proceed- 
ings in  the  decree  does  not  obtain,  the 
proceedings  themselves  are  the  subject 
of  revision  in  a  bill  of  review  to  the 
same  extent  and  in  the  same  manner 
as  if  they  were  stated  on  the  face  of 
the  decree.  Tomlinson  V.  McKaig,  5 
Gill   (Md.)   256. 

"The  right  to  file  a  bill  of  review  for 
error  apparent  is  determined  on  a  con- 
sideration of  the  contents  of  the  pe- 
tition or  bill  of  review  and  of  such 
parts  of  the  record  as  are  brought  in 
controversy  bv  the  allegations  of  the 
petition."     Street   Fed.   Eq.   PI.    §2140, 


citing  Farmers'  etc.   Co.  v.   Green,  etc. 
Co.,  6  Fed.  100,  10  Biss.  203. 

Facts  inconsistent  with  the  pleadings 
and  decree  will  not  be  considered 
(Quinton  v.  Neville,  152  Fed.  879,  81 
C.  C.  A.  673),  nor  will  the  evidence. 
Shelton  v.  Van  Kleeck,  106  U.  S.  532, 
1  Sup.  Ct.  491,  27  L.  ed.  269. 

51.  Gullett  v.  Housh,  7  Blackf.  (Ind.) 
52. 

52.  Ala. — Mitchel  v.  Hardie,  84  Ala. 
349,  4  So.  182.  D.  C — Smith  v.  Butler, 
15  App.  Cas.  345.  111.— Joest  v.  Adel, 
209  111.  432,  70  N.  E.  638.  Ind.— Leech 
v.  Perry,  77  Ind.  422.  Miss.— Friley  v. 
Hendricks,  27  Miss.  412.  N.  C— Waugh 
v.  Mitchell,  2*  N.  C.  510.  Ohio.— Tay- 
lor v.  Boyd,  3  Ohio  337,  17  Am.  Dee. 
603.  Tenn.—  Donaldson  v.  Nealis,  108 
Tenn.  638,  69  S.  W.  732.  Tex.— Jones 
V.  Parker,   67   Tex.   76,   3    S.    W.   222. 

Compare  Kanawha  Hardwood  Co.  V. 
Evans,  65  W.  Va.   622,  64  S.   E.   917. 

Incompetent  evidence  will  be  disre- 
garded. Winn  v.  Itzel,  125  Wis.  19,  103 
N.   W.  220. 

That  the  dismissal  of  the  bill  dis- 
solves an  injunction  based  thereon,  see 
Kelly  Bros.  v.  Diamond  Drill,  etc.  Co., 
142  Fed.  868. 

Where  a  joint  decree  was  reversed 
for  failure  to  serve  process  on  one  of 
the  defendants,  the  decree  was  held 
nullified  as  to  all  the  defendants.  John- 
son v.  Ludwick,  58  W.  Va.  464,  52  S.  E. 
489. 
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Operation  and  Effect  of  Decree.  —  After  a  cause  is  finally  adjudicated 
on  a  bill  of  review,  the  one  prosecuting  it  is  concluded,  and  no  other 
means  remains  to  obtain  further  or  different  relief  in  that  cause;  his 
only  recourse  is  by  original  bill  when  circumstances  so  permit." 

X.  SUPPLEMENTAL  BILLS  IN  THE  NATURE  OF  BILLS  OF 
REVIEW.  —  A.  Definition,  Nature  and  Distinctions.  —  A  supple- 
mental bill  is  distinguished  from  a  bill  of  review  in  that  it  is  used  to  procure 
the  reversal  of  a  decree  before  enrollment.54  Moreover,  the  only  ground 
on  which  such  a  bill  would  lie  was  that  new  matter  had  been  dis- 
covered.65 

As  all  decrees  and  judgments  of  the  federal  courts  in  this  country 
are  now  deemed  to  be  and  are  treated  as  enrolled  as  of  the  term  at 
which  they  were  rendered,  this  class  does  not  require  further  considera- 
tion here,  as  it  is  uncertain  whether  the  distinction  is  still  recognized 
by  any  state  court  of  chancery.56 

A  supplemental  bill  in  the  nature  of  a  bill  of  review  may  be  filed, 
by  leave  of  court,  to  put  in  issue  new  matter  discovered  after  answer 
filed  and  after  the  passing  of  a  new  decree  of  reference.57 

To  Add  New  Parties.  —  A  supplemental  bill  may  be  added  to  the  bill 
of  review.  And  particularly  if  any  person  not  a  party  to  the  original 
suit  becomes  interested  in  the  subject;  he  must  be  made  a  party  to  the 
bill  of  review  by  way  of  supplement.58 


53.  Huntington  v.  Little  Rock,  etc. 
Co.,  16  Fed.  906.  See  generally  as  to 
such  subsequent  proceedings,  Street 
Fed.  Eq.  PI.  §2177  et  seq. 

54.  Adams  Eq.  PI.  418;  Story  Eq. 
PI.    §421,    and    the     following     cases: 

TJ.  S Dexter  v.  Arnold,  5  Mason  303, 

7  Fed.  Cas.  No.  3,856.  N.  Y.— Wiser  v. 
Blachly,  2  Johns.  Ch.  488;  Greenwich 
Bank  v.  Loomis,  2  Sandf.  Ch.  70.  Eng. 
Perry  v.  Phelips,  17  Ves.  173,  34  Eng. 
Reprint  67. 

55.  Ky. — Singleton  v.  Singleton,  8 
B.  Mon.  340.  Md.— Burch  v.  Scott,  1 
Gill  &  J.  393;  Hollingsworth  v.  Mc- 
Donald, 2  Har.  &  J.  230,  3  Am.  Dec. 
545;  Ridgeway  v.  Toram,  2  Md.  Ch. 
303.  Mich. — Noeker  v.  Howry,  119 
Mich.  626,  78  N.  W.  669.  Miss.— Her 
v.  Routh's  Heirs,  3  How.  276.  N.  T. 
Pendleton  v.  Fay,  3  Paige  204;  Wiser 
v.  Blachly,  2  Johns.  Ch.  488;  Green- 
wich Bank  v.  Loomis,  2  Sandf.  Ch.  70. 
S.  C. — Haskell  v.  Raoul,  1  McCord  Eq. 
22,  29.  W.  Va. — Hyman  v.  Smith,  10 
W.  Va.  298.  Wis. — Dousman  v.  Hooe, 
3  Wis.  466.  Eng. — Hodson  v.  Ball,  1 
Ph.  177,  41  Eng.  Reprint  599;  Perry 
v.  Phelips,  17  Ves.  173,  34  Eng.  Reprint 
67;  Moore  v.  Moore,  2  Ves.  Sr.  596,  28 
Eng.  Reprint  380. 

56.  Whiting  v.  Bank  of  II.  S.,  13 
Pet.   (U.  S.)   6,  10  L,  ed.  33;  Dexter  v. 

vol.  rv 


Arnold,  3  Mason  303,  7  Fed.  Cas.  No. 
3,856. 

57.  Hardwick  v.  American  Can  Co., 
115  Tenn.  393,  89  S.  W.  735,  1  L.  R.  A. 
(N.  S.)  1029.  Compare  Partridge  t>. 
Usborne,  5  Russ.  195,  38  Eng.  Reprint 
1000. 

When  leave  is  thus  asked,  the  same 
requisites  apply  as  in  a  bill  of  review 
proper.  Hyman  v.  Smith,  10  W.  Va. 
298. 

The  principle  is  fully  established 
that  matters  discovered  after  a  decree 
has  been  made,  although  not  capable 
of  being  used  as  evidence  of  anything 
previously  in  issue,  may  be  the  subjecv 
of  a  bill  of  review  or  of  a  supplemental 
bill  of  such  nature.  Story  Eq.  PI. 
§415;  Gibson  Suits  Ch.  §1239;  Street 
Fed.  Eq.  PI.  §2155. 

58.  Adams  on  Eq.  418;  Mitf.  Eq. 
PI.  §§8-8-90;  Story  Eq.  PI.  §420;  Hodson 
v.  Ball,  11  Sim.  456,  59  Eng.  Reprint 
949. 

If  a  bill  brings  in  new  parties  it  may 
be  retained  as  a  supplemental  bill  in 
a  proper  case  therefor.  Ludlow  o. 
Kidd,   2   Ohio    372. 

Although  the  rule  is  otherwise  as  to 
a  simple  bill  of  review,  yet  it  seems 
that  to  an  original  bill  in  the  nature 
of  a  bill  of  review  and  supplement, 
those  only  should  be   made  parties   as 
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B.  Time  of  Filing.  —  The  general  rule  is  that  a  supplemental  bill 
for  newly  discovered  matter  should  be  filed  as  soon  after  the  new  matter 
is  discovered  as  it  reasonably  may  be.69  But  the  laches  of  the  defend- 
ant may  alter  the  case.80 

C.  Procedure  in  Obtaining.  —  A  supplemental  bill,  in  the  nature 
of  review,  is  used  to  procure  the  reversal  of  a  decree  before  enrollment, 
on  the  occurrence  or  discovery  of  new  matter;  leave  must  be  obtained, 
and  the  same  affidavit  filed  as  is  necessary  to  obtain  leave  for  a  bill 
of  review.81  The  manner  of  procedure  is  to  petition  for  a  rehearing 
of  the  cause  and  to  have  it  heard  at  the  same  time  on  the  new  matter 
introduced.82 

D.  The  Bill.  —  A  supplemental  bill  in  the  nature  of  a  bill  of 
review  closely  resembles  the  ordinary  bill  of  review ;  but  instead  of 
merely  praying  that  the  former  decree  may  be  reviewed  and  reversed, 
it  prays  that  the  cause  may  be  heard  with  respect  to  the  new  matter 
which  is  made  the  subject  of  the  supplemental  bill  at  the  same  time 
that  it  is  reheard  upon  the  original  bill,  and  that  the  plaintiff  may 
have  such  relief  as  the  nature  of  the  case  made  by  the  supplemental 
bill  requires.63     It  should  state  the  circumstances  positively  which  en- 


plaintiffs  or  defendants,  and  whether 
parties  to  the  original  bill  or  not,  who 
have  an  interest  in  the  later  suit.  Max- 
well, etc.  Co.  V.  Thompson,  1  N.  M. 
603,  Bristol,  J.,  dissents. 

New  parties  may  be  brought  in  by 
the  supplemental  bill.  Mickle  v.  Max- 
field,  42  Mich.  304,  3  N.  W.  961. 

59.  U.  S—  Willimantic  Thread  Co. 
v.  Clark  Thread  Co.,  27  Fed.  865;  Spill 
v.  Celluloid  Mfg.  Co.,  22  Fed.  94.  Ala. 
Banks  v.  Long,  79  Ala.  319.  Eng. 
Michael  v.  Fripp,  18  W.  B.  423. 

An  appearance  and  demurrer  to  a 
bill  of  review  waive  the  objection  that 
it  was  not  seasonably  filed.  Hyde  v. 
Lamberson,  1  Idaho  (N.  S.)  539. 

If  the  party  proceeds  to  a  decree 
after  the  discovery  of  the  facts  upon 
which  the  new  claim  is  founded,  he 
will  not  be  permitted  afterwards  to 
file  a  supplemental  bill  in  the  nature 
of  a  bill  of  review  founded  on  those 
facts,  for  it  was  his  own  laches  not  to 
have  brought  them  forward  at  an  ear- 
lier stage  of  the  cause.  U.  S. — Tilgh- 
man  v.  Werk,  39  Fed.  680;  Hicks  v. 
Ferdinand,  20  Fed.  Ill;  Colgate  v.  Wes- 
tern Union  Tel.  Co.,  19  Fed.  828. 
N.  Y.— Dias  v.  Merle,  4  Paige  259; 
Pendleton  v.  Fay,  3  Paige  205.  Tenn. 
Mays  v.  Wherry,  3  Tenn.  Ch.  219;  Mc- 
Dowell v.  Morrell,  5  Lea  278.  W.  Va. 
Davis  Sew.  Mach.  Co.  r.  Dunbar,  32 
W.  Va.  335,  9  S.  E.  237.  Wis.— Ketchum 
v.  Breed,  66  Wis.  85,  26  N.  W.  271. 


So  if  a  motion  for  a  new  trial  would 
have  been  equally  effective.  Murphy 
v.  Savannah,  73  Ga.  263;  Central  Geor- 
gia Bk.  v.  Iverson,  73  Ga.   19. 

60.  Sheffield  Canal  Co.  v.  Sheffield 
&  R.  Co.,  1  Phil.  484,  41  Eng.  Reprint 
716. 

61.  Bouv.  Inst.  §4134;  Story  Eq.  PI. 
(10th  ed.)  §422;  Pendleton  v.  Fay,  3 
Paige  (N.  Y.)  204;  Toulmin  v.  Copland, 
4  Hare  41,  67  Eng.  Reprint  553;  Hod- 
son  v.  Ball,  11  Sim.  456,  59  Eng.  Re- 
print 949. 

62.  Adams  Equity  419;  Story  Eq. 
PI.  (10th  ed.)  §424;  Mitf.  Eq.  PL  §§90, 
91;  Perry  v.  Phelips,  17  Ves.  173,  34 
En?.  Reprint  67. 

Bill  for  Relief  Against  Decree  Ren- 
dered Against  Stranger  to  Suit. — But 
it  has  been  held  that  as  a  bill  of  this 
nature  does  not  seek  to  alter  a  decree 
made  against  the  plaintiff  himself,  or 
against  any  person  under  whom  he 
claims,  it  has  been  held  that  it  may 
be  filed  without  leave  of  court.  Bouv. 
Inst.  §4136;  Mitf.  Eq.  PI.  §92,  citing 
Osborne  v.  Usher,  6  Bro.  P.  C.  20,  2 
Eng.   Reprint   905. 

63.  Story  Eq.  PI.  (10th  ed.)  §§422, 
425;  Street  Fed.  Eq.  PI.  §2176;  Brewer 
V.  Bowman,  3  J.  J.  Marsh.  (Ky.)  492, 
20  Am.  Dec.  158  note;  Turner  v.  Tep- 
per,  46  L.  J.  Ch.  703. 

Such  bill  if  filed  by  the  defendant 
in  the  original  suit  is  not  allowable  if 
it  seeks  to  set  up  defenses  conflicting 
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title  the  party  to  file  it  (namely,  that  the  decree  has  not  been  enrolled), 
and  not  merely  state  them  in  the  alternative,  praying  one  sort  of  relief, 
as  upon  a  bill  of  review ;  if  the  bill  has  been  enrolled,  and  if  not  en- 
rolled then  to  have  the  benefit  of  it.64 


with  the  defense  interposed  in  the  orig- 
inal suit.  Hardwick  v.  American  Can 
Co.,  115  Tenn.  393,  89  S.  W.  735,  1 
L.  R.  A.  (N.  S.)   1029. 

When  a  decree  is  made  against  a  per- 
son who  has  no  interest  at  all  in  the 
matter  in  dispute,  or  had  not  such  an 
interest  as  was  sufficient  to  render  the 
decree  against  him  binding  upon  some 
person  claiming  the  same  or  a  similar 
interest,  relief  may  be  obtained  against 
the  error  in  the  decree  by  a  supple- 
mental bill  in  the  nature  of  a  bill  of 
review.  For  example,  when  a  decree 
is  made  against  a  tenant  for  life  only, 
a  remainderman  in  tail  or  in  fee  can 
defeat  the  proceedings  against  the  ten- 
ant for  life,  only  by  a  bill  showing 
error  in  the  decree,  the  incompetency 
of  the  tenant  for  life  to  sustain  the 
suit,  and  the  accruer  of  his  own  inter- 
est, and  thereupon  praying  that  the 
proceedings  in  the  original  cause  may 
be  reviewed,  and  that,  for  that  pur- 
pose, the  other  party  may  appear  to 
and  answer  this  new  bill,  and  that  the 
rights  of  the  parties  may  be  properly 
ascertained.  Story  Eq.  PI.  (10th  ed.) 
§424.     And  see  U.  S. — Hepburn  v.  Dun- 


lop,  1  Wheat.  179,  195,  4  L.  ed.  65; 
Thompson  v.  Schenectady  R.  Co.,  119 
Fed.  634.  Ga. — Guerry  v.  Durham,  11 
Ga.  9.  Ky. — Alexander  v.  Slavens,  7 
B.  Mon.  351.  N.  J.— Fort  Wayne,  etc. 
Co.  V.  Franklin,  etc.   Co.,  57   N.  J.  Eq. 

16,  41  Atl.  666.     Tex McLean  v.  Stith, 

50  Tex.  Civ.  App.  323,  112  S.  W.  355. 
W.  Va  —  Kanawha  Co.  V.  Evans,  65  W. 

Va.    622,    64   S.    E.    917.      Eng Brown 

v.  Vermuden,  1  Ch.  Cas.  272,  22  Eng. 
Reprint  796;  Osborne  v.  Usher,  6  Bro. 
Pari.  20,  2  Eng.  Reprint  905. 

64.  Story  Eq.  PI.  §425,  quoting  at 
length  from  the  remarks  of  Lord  Eldon 
in  Perry  v.  Phelips,  17  "Ves.  173,  34 
Eng.  Reprint  67. 

"A  person  interested  in  the  subject- 
matter  of  a  bill  in  equity  and  a  de- 
cree thereon,  but  not  made  a  party 
thereto,  may,  after  final  decree  therein, 
file  an  original  bill  in  the  nature  of 
a  bill  of  review,  for  correction  of  any 
adjudication  therein  to  his  prejudice 
and  vindication  of  his  rights  in  the 
premises  and  have  it  treated  as  a  cross- 
bill in  the  original  cause. ' '  Kanawha 
Hardwood  Co.  v.  Evans,  65  W.  Va.  622, 
64  S.  E.  917. 
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BILLS  TO  ENFORCE  DECREES 
CROSS-REFERENCES: 


Bills  To  Impeach  Decrees; 
Creditors'  Suits; 


Revivor. 


For  a  discussion  of  the  other  remedies  by  which  a  decree  in  chan- 
cery may  be  enforced,  see  the  titles  Assistance,  Writ  of ;  Attachments ; 
Executions ;  Sequestration. 

As  to  actions  to  enforce  decrees,  see  the  titles  Debt,  Action  of; 
Judgments. 

As  to  suits  to  enforce  judgment  liens,  see  the  title  Judgments. 

As  to  suits  to  set  aside  fraudulent  conveyances,  see  the  title  Fraudu- 
lent Conveyances. 


I.  DEFINITION,  NATURE  AND  PURPOSE.  — A.  Definition. 
A  bill  to  enforce  a  decree  is  an  ancillary  bill  in  equity  adopting  as 
its  basis1  the  principle  of  some  existing  decree  or  judgment  which  has 
failed  of  execution,*  and  seeking  merely  to  carry  such  decree  into 
effect.8  If  it  goes  beyond  this  it  is  in  truth  a  bill  to  impeach  the 
decree,  and  is  subject  to  the  restrictions  which  will  be  hereafter  con- 
sidered as  imposed  on  bills  of  that  class.4 

B.  Nature.  —  A  bill  to  enforce  a  decree  is  distinguishable  from 
other  bills,  although  in  some  instances  it  contains  elements  common 
to  other  bills  in  equity.8     Such    a   bill    is   not    strictly    an    original 


1.  Mitf.  Ch.  PI.  95;  Story's  Eq.  PI. 
(9th  ed.)  §388;  Grew  v.  Breed,  12  Mete. 
(Mass.)   363,  43  Am.  Dec.  687. 

"Such  a  "bill  is  treated  as  auxilliary 
to  the  principal  suit."  Foster's  Fed. 
Pr.  §349. 

2.  "In  a  bill  to  execute  a  decree  the 
principle  of  that  decree  is  its  basis 
and  it  seeks  merely  to  carry  it  into 
effect."  Adams'  Eq.  415,  quoted  in 
Wright  v.  Bowden,  54  N.  C.  15,  59  Am. 
Dec.  600;  Huddleston  v.  Williams,  1 
Heisk.    (Tenn.)    579. 

The  distinguishing  feature  of  a  bill 
of  this  class  is  that  it  must  carry  out 
the  principle  of  the  former  decree.  It 
must  take  that  principle  as  its  basis 
and  must  seek  merely  to  supply  omis- 
sion in  the  decree  or  proceedings  so 
as  to  enable  the  court  to  give  effect  to 
its  decision.  Hodson  v.  Ball,  1  Phil. 
177,  41   Eng.  Reprint  599. 

3.  Story  Eq.  PI.  §388.  And  see 
U.  S  —  Root  v.  Woolworth,  150  U.  S. 
401,  14  Sup.  Ct.  136,  37  L.  ed.  1123. 
111. — Lancaster  v.  Snow,  184  111.  534,  56 
N.  E.  813.  Tenn.— Huddleston  v.  Wil- 
liams, 1  Heisk.  579. 

4.  Md.— O  'Hara  v.  Shepherd,  31  Md. 
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Ch.  306.     N.  C Wright  v.  Bowden,  54 

N.  C.  15,  59  Am.  Dec.  600.  Eng.— Toul- 
min  v.  Copland,  4  Hare  41,  67  Eng.  Re- 
print 553;  Hodson  v.  Ball,  11  Sim.  456, 
59  Eng.  Reprint  949;  Davis  v.  Bluck,  6 
Beav.  393,  49  Eng.  Reprint  878.  See 
the  title   "Bills  to  Impeach  Decrees." 

5.  1  Story  Eq.  PI.  §432;  Deer  V. 
State,  155  Ala.  521,  46  So.  848;  Hodson 
v.  Ball,  1  Phil.  177,  41  Eng.  Reprint 
599. 

The  words  of  the  court  in  discussing 
such  a  bill,  after  declaring  it  to  be 
undoubtedly  a  bill  to  enforce  were:  "It 
certainly  partakes  somewhat  of  the 
nature  of  an  original  bill,  because  it 
brings  in  new  parties  against  whom 
the  relief  of  injunction  is  at  least 
asked,  although  the  right  to  that  in- 
junction is  based  upon  the  determina 
tion  in  the  suit  to  which  all  the  parties 
are  privy.  It  seems  to  me  that,  if 
necessary,  this  bill  can  be  denominated 
a  bill  in  the  nature  of  an  original  bill, 
or  an  ancilliary  bill,  or,  I  presume, 
could  be  even  treated  as  a  supplemen- 
tal bill,  since  the  defendants  have  not 
answered,  and  the  complainant  could 
obtain   leave   to   refile   the   same   as  a 
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bill,*  nor  a  supplemental  bill,1  nor  a  bill  of  review,"  nor  a  bill  of  revivor.* 
Not  a  Creditor's  Bill  Proper.  —  A  bill  to  enforce  may  in  some  instances 
be  brought  by  a  creditor  somewhat  in  the  nature  of  a  creditor's  bill, 
but  contrary  to  such  it  is  based  upon  the  prevention  of  the  judgment 
lien  from  being  satisfied  fully  from  existing  legal  interests  rather  than 
to  subject  equitable  interests  to  such  judgment,  as  in  the  case  of  a 
strict  creditor's  bill.  The  bill  to  enforce  seeks  to  remove  obstacles  in 
the  way  of  reachable  assets,  while  the  creditor's  bill  endeavors  to  make 
assets  reachable.  The  former  is  enforcing  the  latter  supplementary 
in  nature.10  A  bill  to  enforce  does  not,  therefore,  require  an  exe- 
cution to  be  returned  "nulla  bona,"  since  legal  satisfaction  is  ren- 
dered inadequate,  not  from  a  lack  of  available  assets  but  from  other 
causes.11 

C.     Purpose.  —  The  end  sought  by  this  bill  is  limited  exclusively  to 
carrying  into  effect  a  decree  or  judgment  previously  pronounced.12 


supplemental  bill.  A  case  bo  nearly 
analagous  as  to  make  it  a  controlling 
one,  will  be  found  in  Root  v.  "Wool- 
worth,  150  U.  S.  401."  South  Jersey 
R.  Co.  r.  Staley  (N.  J.),  75  Atl.  934. 

6.  Mitf.  Ch.  PI.,  77;  Adams  Eq.  415; 
See  Boot  v.  Woolworth,  150  U.  S.  401, 
37  L.  ed.  1123. 

"A  bill  for  this  purpose  is  generally 
partly  an  original  bill  and  partly  a 
bill  in  the  nature  of  an  original  bill 
although  not  strictly  original;  and 
sometimes  it  is  likewise  a  bill  of  re- 
vivor, or  a  supplementary  bill,  or  both. 
The  frame  of  the  bill  is  varied  accord- 
ingly. "  1  Mitf.  Ch.  PL  97;  Story  Eq. 
PL   §432. 

"The  application  for  a  writ  of  as- 
sistance to  carry  out  a  decree  of  a 
eourt  of  equity  is  not  the  institution 
of  a  new  suit,  but  an  incident  to  the 
original  suit,  which  may  be  had  to 
carry  out  a  decree  previously  entered, 
and  it  is  not  barred  by  such  forcible 
detainer  proceedings  and  judgment. 
(Cochran  v.  Fogler,  116  111.  194;  Vahle 
©.  Brackenseik,  145  id.  231.)"  Lan- 
caster v.  Snow,  184  111.  534,  533,  56 
N.  E.  813. 

"We  deem  it  an  original  bin",  stating 
the  previous  proceedings  of  the  court, 
not  with  a  view  to  their  alteration  or 
amendment,  but  as  a  portion  of  the 
facts  out  of  which  the  complainant 's 
equity  arises."  Brooks  v.  Brooke,  12 
Gill.  &  J.  (Md.)  306,  317,  38  Am.  Dec. 
310. 

7.  Cunningham 's  Admrs.  ©.  Sogers, 
14  Ala.  147;  Wright  v.  Bowden,  54  N. 
C.  15,  59  Am.  Dec.  600. 

See  the  titles  "Bills  and  Answers," 
"Supplemental  Pleading." 


"A  supplemental  bill  is  filed  on  leave, 
and  for  matter  happening  after  the 
filing  of  the  bill,  and  is  designed  to 
supply  some  defect  in  the  structure 
of  the  original  bill."  Kennedy  V. 
Georgia  State  Bank,  8  How.  (U.  S.) 
586,  610,  12  L.  ed.  1209. 

8.  Adams  Eq.  410;  Knox  v.  Colum- 
bia Liberty  Iron  Co.,  42  Fed.  378;  Rob- 
inson v.  Rudkins,  28  Fed.  8.  See  the 
title   "Bill  of  Review." 

9.  Mitf.  Eq.  Ch.  §6970;  Adams 
Eq.  §406;  Peer  V.  Cooherow,  14  N.  J. 
Eq.  361;  Ross  v.  Hatfield,  2  N.  J.  Eq. 
363. 

Sometimes  a  bill  to  execute  involves 
some  elements  of  a  bill  of  revivor.  Deer 
v.  State,  155  Ala.  521,  46  So.  848.  See 
also  the  titles  "Judgment,"  "Re- 
vivor. ' ' 

10.  TJ.  S  —  Taylor  v.  Bowker,  111 
U.  S.  110,  4  Sup.  Ct.  397,  28  L.  ed.  363. 

Ala Chardavoyne  v.  Galbrath,  81  Ala, 

521,  1  So.  771.  111.— McKinney  V.  Far- 
mers' Nat.  Bank.,  104  111.  180;  New- 
man v.  Willetts,  52  111.  98.  Me.— Web- 
ster v.  Clark,  25  Me.  313.  Mich.— Pash- 
by  v.  Mandigo,  42  Mich.  172,  3  N.  W. 
927.  N.  Y.— Adsit  v.  Butler,  87  N.  Y. 
585;  Dunlevy  v.  Tallmadge,  32  N.  Y. 
457;  Crippen  V.  Hudson,  13  N.  Y.  161; 
McElwain  v.  Willis,  9  Wend.  548.  N.  D. 
Paulson  v.  Ward,  4  N.  D.  100,  58  N. 
W.  792.  Wis. — Cornell  P.  Radway,  22 
Wis.  260.  See  the  title  "Creditor's 
Suit." 

lL  Paulson  «.  Ward,  4  N.  D.  100, 
58  N.  W.  792.  And  see  the  cases  cited 
in   the   last   preceding   note. 

12.  Story  Eq.  PL  §429;  Adams  Eq. 
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II.  JURISDICTION  AND  VENUE.  — A.  Jurisdiction.  —  1.  In 
General.  —  A  court  of  equity  has  power  to  entertain  a  bill  filed  to 
enforce  and  carry  into  effect  the  decree  of  the  same  or  of  different 
courts,13  nor  is  this  jurisdiction  taken  away  by  the  fact  that  the  char- 
acter and  effect  of  decrees  in  chancery  now  rank  in  dignity  upon  an 
equality  with  judgments  at  law.14  And  one  court  of  chancery  may 
entertain  such  a  bill  to  enforce  the  decrees  of  another  equity  court.15 

2.  Conflicting  and  Concurrent  Jurisdiction.  —  When  a  state  court 
renders  a  decision  against  a  non-resident,  or  the  party  moves  away, 
the  other  party  to  the  suit  has  a  right  to  resort  by  this  bill  to  the 
federal  court  to  have  it  enforced.16 

3.  Grounds  for  Exercise  of  Jurisdiction.  —  "Originally,  in  the 
absence  of  statutes  providing  otherwise,  decrees  of  courts  of  equity, 
of  whatever  kind  or  nature,  operated  strictly  and  exclusively  in  per- 
sonam.    The  only  remedy  for  their  enforcement  was  by  what  is  termed 


§415.  "The  plaintiff  in  such  a  bill 
cannot  impeach  the  decree.  If  it  goes 
beyond  the  execution  of  it,  it  is  a  bill 
to  impeach."  Wright  v.  Bowden,  54 
N.  C.  15,  59  Am.  Dec.  600.  See  also, 
Haynie  v.  McAnally  (Tex.  Civ.  App.), 
27  S.  W.  431,  in  which  it  is  said:  "If 
the  decree  was  wrong,  it  cannot  be 
corrected  in  this  proceeding." 

13.  Story  Eq.  Jur.  §959;  Milwaukee, 
etc.  Co.  V.  Chamberlain,  6  Wall.  (U.  S.) 
748  18  L.  ed.  859;  Alton  Water  Co.  v. 
Brown,  166  Fed.  840,  92  C.  C.  A.  598; 
Central  Tr.  Co.  v.  Western  R.  Co.  89 
Fed.  24. 

"The  jurisdiction  of  courts  of  equity 
to  interfere  and  effectuate  their  own 
decrees  by  injunction  or  writs  of  as- 
sistance in  order  to  avoid  the  reliti- 
gation of  questions  once  settled  between 
the  same  parties  is  well  settled."  Fos- 
ter's Fed.  Pr.  §349. 

In  Shields  v.  Thomas,  18  How.  (U. 
S.)  253,  262,  15  L.  ed.  368,  the  follow- 
ing language  was  used:  "Amongst  the 
original  and  undoubted  powers  of  a 
court  of  equity  is  that  of  entertaining 
a  bill  filed  for  enforcing  and  carrying 
into  effect  a  decree  of  the  same,  or  of 
a  different  court,  as  the  exigencies  of 
the  case,  or  the  interests  of  the  parties 
roay   require. ' ' 

In  Root  v.  Woolworth,  150  U.  S.  401, 
14  Sup.  Ct.  136,  37  L.  ed.  1123,  the 
Bupreme  court  says:  "It  is  well  settled 
that  a  court  of  equity  has  jurisdiction 
to  carry  into  effect  its  own  orders, 
decrees  and  judgments  which  remain 
nnreversed,  when  the  subject-matter 
and  the  parties  are  the  same  in  both 
proceedings." 

Vol.  IV 


14.  Shields  v.  Thomas,  18  How.  (U. 
S.)  253,  262,  15  L.  ed.  368. 

"The  extension  to  a  court  of  equity 
of  the  power  to  avail  itself  of  common- 
law  process,  cannot  be  regarded  as 
implying  any  abridgment  of  the  orig- 
inal constitutional  powers  or  practice 
of  the  former;  but  as  cumulative  and 
ancillary,  or  as  leaving  those  powers 
and  that  practice  as  they  formerly  ex- 
isted, except  as  they  should  have  been 
expressly  restricted."  Shields  v. 
Thomas,  18  How.  (U.  S.)  253,  262,  15 
L.  ed.   368. 

15.  Root  v.  Woolworth,  150  U.  S. 
401,  14  Sup.  Ct.  136,  37  L.  ed.  1123; 
Freeman  v.  Howe,  24  How.  (U.  S.)  450, 
16  L.  ed.  749;  Shields  V.  Thomas,  Id 
How.  (U.  S.)  253,  15  L.  ed.  368. 

16.  Root  V.  Woolworth,  150  U.  S.  401, 
14  Sup.  Ct.  136,  37  L.  ed.  1123;  Mil- 
waukee, etc.  R.  Co.  v.  Chamberlain,  6 
Wall.  (U.  S.)  748,  18  L.  ed.  859;  Free- 
man v.  Howe,  24  How.  (U.  S.)  450,  18 
L.  ed.  749. 

In  Shields  V.  Thomas,  18  How.  (U. 
S.)  253,  15  L.  ed.  368,  the  court  says: 
"In  the  present  case  the  appellees 
were  by  the  residence  of  the  appellant 
in  a  different  state  cut  off  from  the 
benefit  of  final  process.  .  .  .  They 
were  left,  therefore,  to  the  alternative 
of  instituting  either  an  action  or  ac- 
tions at  law  upon  the  decree  in  their 
favor,  or  of  filing  a  bill  for  enforcing 
and  carrying  into  effect  that  decree. 
.  .  .  We  can  perceive  no  just  ex- 
ception to  the  jurisdiction  of  the  dis- 
trict court  of  Iowa  in  entertaining  the 
bill  of  the  appellants." 


BILLS  TO  ENFORCE  DECREES 


463 


process  of  contempt,  under  which  the  party  failing  to  obey  them  was 
arrested  and  imprisoned  until  he  yielded  obedience,  or  purged  the 
contempt  by  showing  that  disobedience  was  not  wilful,  but  the  re- 
sult of  inability  not  produced  by  his  own  fault  or  contumacy.  The 
writ  of  assistance  to  deliver  possession,  and  even  the  sequestration  to 
compel  the  performance  of  a  decree  are  comparatively  of  recent  or- 
igin."17 The  process  of  contempt,  however,  is  only  resorted  to  in 
rare  instances,  though  it  is  still  allowable.18  But  the  rule  that  de- 
crees in  equity  only  operate  in  personam  has  been  very  generally  ab- 
rogated by  statute,  and  they  are  made  to  operate  ex  proprio  vigore  in 
many  cases.19  These  provisions,  however,  not  being  intended  to  cover 
all  cases  involving  matters  "in  rem,"  there  still  exist  circumstances 
in  which  a  decree  is  unenforceable  without  a  further  action.20  In  like 
manner  a  bill  to  enforce  a  decree  will  lie  where  there  is  not  a  complete 
and  adequate  remedy  at  law.21 

B.  Venue.  —  Jurisdiction  over  the  person  is  sufficient  to  give  the 
court  authority  to  proceed  to  final  decree  and  compel  equity  even 
though  property  lying  without  the  state  be  affected.22  And  the  rec- 
ords of  a  decree  in  a  court  of  one  state  may  be  plead  in  an  action  for 
enforcement  in  another  state.23     But  an  action  to  enforce  a  decree  ren- 


17.  Ga. — Clements  v.  Tillman,  79  Ga. 
451,  5  S.  E.  194,  11  Am.  St.  Rep.  441. 
N.  H—  Great  Falls  Mfg.  Co.  v.  Worster, 

23      N.      H.      462.      Va Dickenson    v. 

Hoome's   Admr.,   8   Gratt.   353. 

18.  Gibson's  Suits  in  Chancery,  §619. 

19.  Conn.— King  v.  Bill,  28  Conn. 
593.     la. — Hoffman  v.  Stigers,  58  Iowa 

302.      Mo Macklin    v.    Allenberg,    100 

Mo.  337,  13  S.  W.  350;  Sensenderfer  v. 
Kemp,  83  Mo.  581;  Gitt  v.  Watson,  18 
Mo.  274.  N.  J.— Price  v.  Sisson,  13  N. 
J.  Eq.  168.  Ohio — Taylor  v.  Boyd,  3 
Ohio   337,  17  Am.  Dec.  603. 

20.  Wright  v.  Bowden,  54  N.  C.  15, 
59   Am.   Dec.   600. 

Bill  of  Revivor  to  Effectuate  Decree 
Abating  a  Nuisance. — Deer  v.  State,  155 
Ala.   521.  46   So.  848. 

A  Special  Commissioner  to  Execute 
a  Decree  May  Be  Appointed. — Wad- 
hams  v.  Gay,  73  111.  415,  429;  Farns- 
worth  v.   Strasler,  12  111.  482. 

Bill  to  Enforce  Decree  Foreclosing 
Mortgage. — Griggs  v.  Detroit  &  Milwau- 
kee R.  Co.,  10  Mich.  117,  123.  See  the 
title,    "Mortgages." 

21.  111.— McDowell  v.  Cochran,  11  HI. 
30;  Miller  v.  Davidson,  8  111.  518.  Minn. 
Massey  v.  Carton,  12  Minn.  83,  90  Am. 
Dec.  287;  see  extensive  notes  and  au- 
thorities. N.  J. — Dunham  v.  Cox,  1ft 
N.  J.  Eq.  437,  64  Am.  Dee.  460.  N.  Y. 
McCartney  v.  Bostwick,  31  Barb.  390-, 
Hastings  v.  Belknap,  1  Denio  190.  Utah 


Rolapp  v.  Ogden  &  N.  W.  R.   Co.,  110 
Pac.  364. 

See  the  title,  "Creditors'  Suits." 
In  Holliday  v.  Hodges,  84  S.  C.  109, 
65  S.  E.  1019,  the  court  says:  "We  do 
not  consider  this  an  action  on  the  judg- 
ment of  the  magistrates'  court,  but 
merely  an  action  in  equity,  invoking 
the  well  known  jurisdiction  of  that 
court  in  the  enforcement  of  the  judg- 
ment and  in  preventing  the  defendant 
from  disposing  of  the  only  property 
which  could  be  subjected  to  the  pay- 
ment of  the  judgment,  with  the  al- 
leged intent  which  is  admitted  by  the 
demurrer,  of  defeating  the  collection 
of   the   judgment." 

"When  a  decree  has  been  entered, 
settling  and  adjusting  the  rights  of 
various  parties  to  the  waters  of  a 
stream,  and  enjoining  the  use  or  ap- 
propriation of  said  waters  otherwise 
than  as  provided  in  such  decree,  the 
remedy  for  a  violation  of  the  provi- 
sions of  such  decree,  where  neither  a 
change  of  parties,  conditions,  or  inter- 
ests appears,  is  not  by  bill  to  enforce 
the  decree."  Rait  River  Land  &  Cat- 
tle Co.  v.  Langford,  5  Idaho  62,  46 
Pac,  1024. 

22.  Baker  v.  Rockabrand,  118  HI. 
365,  8  N.  E.  456;  Wood  v.  Warner,  15 
N.  J.  Eq.  81.     See  the  title,  "Venue." 

23.  Williams  r.  Ayrault,  31  Barb. 
(N.  Y.)  364;  Burnley  v.  Stevenson,  24 
Ohio  St.  474,  15  Am.  Rep.  621. 
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dered  within  a  state  should  when  brought  within  the  same  state  be 
brought  in  the  same  county  where  the  records  lie.2* 

III.  WHEN  THE  BILL  LIES.  —  A.  In  General.  —  A  bill  to  ex- 
ecute a  decree  may  be  filed  where  an  omission  has  been  made  in  con- 
sequence of  all  the  facts  not  being  distinctly  on  the  record,  or  where, 
owing  to  the  neglect  of  the  parties  to  proqeed  under  a  decree,  their 
rights  have  become  embarrassed  by  subsequent  events,  and  a  new  de- 
cree is  necessary  to  ascertain  them,  or  when  a  decree  has  been  made 
by  an  inferior  court  of  equity,  the  jurisdiction  of  which  is  not  equal 
to  enforce  it.2' 

B.  Dormant  Decrees.  —  When  the  death  of  one  of  the  parties  to 
the  decree  of  a  court  of  equity  occurs  before  execution,  the  decree  may 
be  revived  by  a  bill  to  enforce  for  the  purpose  of  execution.20 

C.  As  Dependent  on  Nature  op  Decision.  —  The  decision  to  be 
enforced  must  be  final  and  not  interlocutory,  since  the  purpose  of  the 
bill  is  to  terminate  the  action.27  And  the  judgment  must  not  have 
abated  or  become  dormant.28 

IV.  PARTIES.  —  In  General.  —  All  parties  having  interests  in  the 
particular  property  sought  to  be  subjected  should  be  joined." 


24.  Ferris  v.  Child,  1  D.  Chip.  (  Vt.) 
336,  which  holds  that  bills  supplemen- 
tary of  revivor,  of  review,  or  for  vary- 
ing or  carrying  into  effect  a  former 
decree  must  be  brought  in  the  same 
county  where  the  original  suit  was 
entered  and  the  proceedings  are  of 
record. 

25.  Adams'  Eq.  415,  Mitf.  Ch.  PI. 
95,  and  the  following  cases:  U.  S. — 
Buchanan  v.  Knoxville  0.  R.  Co.,  71 
Fed.  324,  18  C.  C.  A.  122.  Idaho— Raft 
River  Land  &  Cattle  Co.  v.  Langford,  5 
Idaho  62,  46  Pac.  1024.  Ind.— Linton 
v.  Potts,  5  Blackf.  396.  N.  C— Wright 
v.  Bowden,  54  N.  C.  15,  59  Am.  Dec. 
600.  Tenn. — Huddleston  v.  Williams,  1 
Heisk.  579,  581.  Eng. — Hodgson  v.  Ball, 
1  Phill.  177,  181,  41  Eng.  Reprint  599. 

"Where  the  former  decree  is  incom- 
plete, or,  from  some  defect  or  change  of 
circumstances  which  embarrasses  its 
operation  it  cannot  be  carried  into  ef- 
fect, a  bill  will,  in  proper  circumstances, 
lie  to  help  out  the  infirmity,  and  give 
an  effectual  remedy."  Buchanan  v. 
Knoxville  &  O.  R.  Co.,  71  Fed.  324,  335, 
18  C.  C.  A.  122. 

Where  land  is  decreed  to  be  con- 
veyed but  no  conveyance  has  been 
made,  "in  pursuance  of  the  decree,  the 
only  legal  mode  to  have  enforced  one 
(as  the  record  had  not  been  lodged  in 
that  office),  would  have  been  by  an 
original  bill,  to  carry  the  decree  into 
effect;  the  cause  not  being  before  the 

VoL  JV 


court,  or  subject  to  any  further  order, 
could  have  been  made  so  only  by  bring- 
ing the  parties  before  the  court  by  an 
original  bill."  Yocam  v.  Chapline,  2 
Bibb    (Ky.)    156. 

26.  Rutledge  v.  Waldo,  94  Fed.  265. 
N.  J. — Peer  v.  Cookerow,  14  N.  J.  Eq. 
361;  Ross  v.  Hatfield,  2  N.  J.  Eq.  363. 
N.  T. — Washington  Ins.  Co.  v.  Slee,  2 
Paige   365. 

27.  McFadden  r.  McFadden,  44  Cal. 
306,  where  it  is  said:  "A  bill  to  carry 
into  effect  a  former  decree  must  ordi- 
narily show  such  a  decree  to  have  been 
final." 

28.  Roes  v.  Duval,  13  Pet.  (TJ.  S.) 
45,  10  L.  ed.  51;  McAleer  v.  Clay  Coun- 
ty, 42  Fed.  665,  667,  where  the  court 
said:  "Unless  there  exists  in  favor  of 
the  plaintiff  a  valid  and  enforceable 
judgment  against  the  county,  there  is 
no  foundation  for  such  action  on  the 
part  of  the  court.  If  for  any  reason 
the  judgment  has  become  inoperative 
or  has  been  barred,  no  ground  for  its 
enforcement  exists,  either  by  way  of 
execution  or  other  equivalent  proceed- 
ing." Minn. — Newell  v.  Dart,  28  Minn. 
248,  9  N.  W.  732.  N.  T.— Smith  c.  Paul, 
20  How.  Pr.  97;  World  Co.  v.  Brooks, 
7  Abb.  Pr.  212;  Leo  v.  Joseph,  9  N.  Y. 
Supp.  612.  N.  D. — Merchants'  Nat. 
Bank  o.  Braithwaite,  7  N.  D.  358,  75 
N.  W.  244.  Wash.— Seattle  Brewery  & 
Malt.  Co.  v.  Donofrio,  109  Pac.  335. 

29.  Vattier  t>.  Hinde,  7  Pet.  252,  8 
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Parties  Plaintiff. —  One  who  was  not  party  to  the  original  action  may 
bring  such  a  bill,  as  for  instance  an  assignee  claiming  under,  or  a 
person  who  does  not  claim  under  an  original  party  but  claims  under 
a  like  interest,  or  who  is  unable  to  obtain  the  determination  of  his 
own  rights  until  the  decree  is  executed.30 

V.  THE  PLEADINGS.  —  A.  The  Bill.  — 1.  In  General. —  A 
bill  in  equity  is  the  proper  remedy  by  which  to  enforce  a  decree.81 

2.  Form  of  Bill.  —  The  exact  frame  and  name  of  the  bill  is  imma- 
terial, and  it  is  sufficient  if  the  complainant  is  entitled  to  the  relief 
prayed  for  upon  the  showing  made  in  the  bill.82 


L.  ed.  675;  Elmendorf  v.  Taylor,  10 
Wheat.  152,  6  L.  ed.  289.  IU — Bonner 
c.  Peterson,  44  111.  253;  Montgomery  v. 
Brown,  7  111.  581.  Wis. — Douglass 
County  Supervisors  v.  Waldbrige,  38 
Wis.  179. 

30.  Story  Eq.  PI.  (Red.  ed.)  p.  429; 
Mitf.  Ch.  PI.  (3d  ed.)  p.  86,  and  the 
following  cases:  U.  S. — Ro.ot  v.  Wool- 
worth  150  U.  S.  401,  14  Sup.  Ct.  136, 
37  L.  ed.  1123.     Ind Linton  v.  Potts, 

5  Blackf.  396.  Eng.— Oldham  v.  Eboral, 
Coop.  Brough.  27,  47  Eng.  Reprint  10. 
In  this  case  when  the  title  to  prop- 
erty left  by  an  intestate  and  litigated 
through  representatives  clothed  by  the 
court,  decreed  to  one  Eboral,  and  later 
upon  further  evidence  a  new  trial  re- 
sulted in  a  decree  to  Oldham  and 
Smithe,  new  parties  to  the  controversy, 
the  latter  were  allowed  to  bring  a  bill 
to  enforce  the  decree  relating  to  the 
title   of   Eboral. 

31.  "Where  the  parties  in  interest 
to  a  decree  in  Chancery  remain  un- 
changed, and  no  new  rights  have  arisen, 
a  defendant  interested  in  having  the 
decree  executed,  should  proceed  hy 
petition  for  that  purpose.  But  when 
a  third  party  has  acquired  an  interest 
in  the  decree,  a  bill  is  necessary  to 
bring  him  before  the  court,  that  his 
rights  may  be  passed  upon  by  the  court 
as  in  other  cases."     Griggs  v.  Detroit 

6  M.  R.  Co.,  10  Mich.  117. 

32.  Grew  v.  Breed,  12  Mete.  363,  46 
Am.  Dec.  687;  Griggs  v.  Detroit  & 
Mil.   R.   Co.,   10  Mich.   117. 

In  South  Jersey  Realty  Co.  v.  Staley, 
75  Atl.  934,  the  court  says  of  such  a 
bill:  "It  is  in  its  nature  undoubtedly 
a  bill  to  enforce  a  decree  of  the  court; 
.  .  .  I  think  it  perfectly  clear  that 
the  bill  will  lie,  and  I  think  it  imma- 
terial whether  it  is  termed  a  supple- 
mental bill  or  an  ancillary  bill,  or  what 
phrase  will  properly  describe  it." 


In  Schwainwald  v.  Lewis,  69  Fed.  487, 
495,  it  is  said:  "That  is  the  object 
plainly  deduced  from  the  averments  of 
the  bill,  and  whether  it  be  termed  by 
counsel  a  'bill  of  revivor  and  supple- 
ment,' or  either  one  or  the  other,  can 
and  should  make  no  difference,  if  the 
complaint  is  entitled  to  the  equitable 
relief  prayed  for  upon  the  showing 
made  in  the  bill." 

Forms. — "Humbly  complaining  shew- 
eth  unto  your  honors  your  orator  C.  A. 
of,  etc.  That  your  orator,  on  or  about 
filed  his  bill   of  complaint,   etc. 


(statement  and  prayer  of  the  bill  of 
partition,  to  be  set  out  verbatim),  and 
the  said  E.  B.  having  put  in  his  answer 
thereto,  and  the  said  cause  being  duly 
at  issue,  the  same  came  on  to  be  heard 

before  your  honors  on  or  about  ■ , 

when  your  honors  were  pleased  to  order 
and  decree  that  a  commission  should 
issue  to  certain  commissioners  to  be 
therein  named,  to  make  partition  of 
the  estate  in  question,  who  were  to 
take  the  depositions  of  witnesses  to 
be  examined  by  them,  in  writing,  and 
return  the  same,  with  the  said  com- 
mission; and  the  said  estate  was  to 
be  divided  and  separated,  and  one- 
third  part  thereof  set  out  in  severality, 
and  declared  to  belong  to  the  said  E. 
B.  and  his  heirs;  and  the  remaining 
two  thirds  parts  thereof,  declared  to 
belong  absolutely  to  your  orator,  to  be 
held  in  severality  by  him;  and  the  re- 
spective parties  were  decreed  to  con- 
vey their  several  shares  to  each  other, 
to  hold  in  severality  according  to  their 
respective  undivided  shares  thereof; 
and  that  it  should  be  referred  to  A.  B., 
one  of  the  Masters  of  this  honorable 
court,  to  settle  the  conveyances  in  case 
the  parties  differed  about  the  same; 
as  by  the  said  proceedings  and  decree 
now  remaining  as  of  record  in  this 
honorable  court,  reference  being  there- 
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3.    Allegations.  —  The    bill    should    set    forth    the    judgment    or 


unto  had,  will  more  fully  appear.  And 
your  orator  further  sheweth  unto  your 
honors  that  the  commission  awarded 
to  issue  by  the  said  decree  never  is- 
sued on  account  of  the  said  E.  B.  go- 
ing abroad,  and  being,  till  lately,  out 
of  the  jurisdiction  of  this  honorable 
court,  but  the  said  E.  B.  having  since 
returned,  and  the  inconvenience  men- 
tioned in  your  orator 's  former  bill  still 
subsisting,  your  orator  is  desirous  of 
having  the  said  decree  forthwith  car- 
ried into  execution,  but  from  the  great 
length  of  time  that  has  elapsed,  and 
the  refusal  of  the  said  E.  B.  to  concur 
therein,  your  orator  is  adviseM  the  same 
cannot  be  done  without  the  assistance 
of  this  honorable  court.  To  the  end, 
therefore,  etc.  (interrogate  to  the  fore- 
going statement),  and  that  the  said 
decree  may  be  directed  to  be  forthwith 
carried  specifically  into  execution;  and 
the  said  E.  B.  ordered  to  do  and  con- 
cur in  all  necessary  acts  for  that  pur- 
pose. May  it  please,  etc.  (end  by  pray- 
ing subpoena  against  E.  B.)."  Curtis' 
Eq.  Prec.  130. 

Grew  v.  Breed,  12  Met.  (Mass.)  363, 
was  "a  bill  in  equity,  brought  by  Hen- 
ry Grew,  David  P.  Stone  and  William 
D.  Waters,  and  also  by  Charles  P.  Cur- 
tis and  Benjamin  B.  Curtis  (who  joined 
as  plaintiffs,  as  they  were  solicitors 
named  in  a  certain  decree  set  forth  in 
the  bill),  as  well  in  their  own  behalf 
as  in  behalf  of  all  who  were  admitted 
as  parties  complainant  in  a  bill  in 
equity  heretofore  filed  by  said  Grew 
against  Andrews  Breed  and  others, 
stockholders  in  the  Nahant  Bank.  See 
10  Met.  569.  The  bill  alleged  that 
said  Grew,  on  the  6th  of  February, 
1'841,  filed  the  above  mentioned  bill  in 
equity,  as  well  on  his  own  behalf  as 
on  behalf  of  all  other  persons  and 
bodies  corporate,  holders  and  bearers 
of  bills  issued  by  the  President,  Direc- 
tors and  Company  of  the  Nahant  Bank, 
and  which  remained  unpaid  at  the  time 
of  filing  said  bill,  against  the  holders 
of  stock  in  said  bank,  when  its  char- 
ter expired;  among  which  stockholders, 
parties  defendant  to  said  bill,  were  the 
Union  Fire  and  Marine  Insurance  Com- 
pany of  Lynn,  defendants  in  the  present 
bill:  That  after  the  filing  of  the  afore- 
said bill,  the  present  plaintiffs  were 
informed  that  said  insurance  company 
had   appointed     Andrews     Breed     and 
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Jonathan  Bacheller   (defendants  in  the 
present  bill)   a  committee  to  dispose  of 
its    property    and    distribute    the    same 
by  paying  it  to  the  stockholders  of  said 
company,  without  making  provision  for 
the    claims    of    the    bill    holders    afore- 
said; and  that  said  Grew,  Fy  his  solici- 
tors,   C.    B.    Curtis    and    B.    R.    Curtis 
aforesaid,    addressed    a    letter    to    said 
Breed  and  Bacheller,  in  February,  1841, 
informing   them   that   a   bill    in   equity 
had  been  filed  against  the  stockholders 
of  said  bank,  and,  among  others,  against 
said   insurance   company,   and  that,  un- 
less said  solicitors  should  receive  satis- 
factory  assurance,  without   delay,   that 
the  interest  of  said  bill  holders  should 
be   provided   for    and   secured   by   said 
company,    before    its    property    should 
be  put  beyond  the  reach  of  its   credi- 
tors,   a   bill    in    equity   would    be   filed 
against  said  company,  in  order  to  pro- 
tect  the    interest   of   said   bill   holders, 
praying  that  the  property  of  said  com- 
pany might  be  placed  in  the  hands  of 
receivers,    where   it   would   be   safe,   to 
await   the   claims   of   said  bill   holders: 
That   thereupon   an   adjourned   meeting 
of   the   stockholders    of    said    insurance 
company    was    held,    at    which    it    was 
voted,  'that  the  vote  passed  at  the  last 
meeting,   providing  for   distribution   of 
the  property  of  the  company,   consist- 
ing of  the  notes  of  Mr.  Andrew  Breed, 
be    rescinded;    and    that    said    note    or 
notes  be  deposited  in  the  hands  of  J.  C. 
Stickney   and   Jonathan    Bacheller,   for 
safe   keeping,    to   remain   the   property 
of    the    company,    and    not    to    be    dis- 
tributed among  the  stockholders  there- 
of,  till   after   the   suit    of    the    holders 
of  the  Nahant  Bank  bills  against  the 
stockholers  of  said  bank  shall  be  deter- 
mined';   That    said   solicitors   were    in- 
formed, by  said  Stickley  and  Bacheller, 
of  the  proceedings  of  said  meeting,  and 
that  a  promissory  note,  signed  by  said 
Breed,  had  been  put  into  their  hands, 
and  that  they  would  hold  the  same,  as 
directed   by   vote    aforesaid:    That    the 
said  note  was  dated  February  5th,  1841, 
sisrned    by    said    Andrews    Breed,    and 
payable  to  the  order  of  said  insurance 
company,  for  the  sum  of  $18,050,   one 
third   part   to   be   paid   in   six   months, 
one   third   part   in   twelve   months,   and 
one  third  part  in  eighteen  months  from 
the    date,    with    interest    on    the    last 
third  part,  after  twelve  months:    That 
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decree  upon  which  it  is  based  and  its  essential  provisions,33  and  a  judg- 
ment at  law  creating  a  lien  on  his  estate,  if  it  be  a  suit  to  subject  real 
estate,^4  or  if  he  seeks  aid  in  regard  to  the  personal  estate,  he  must  show 
not  only  a  judgment,  but  also  an  execution  giving  him  a  legal  prefer- 
ence or  lien  on  the  goods  and  chattels.35   The  bill  must  also  allege  the 


said  insurance  company  appeared  and 
answered  to  said  bill,  filed  by  said 
Grew  against  the  stockholders  of  said 
bank,  which  was  prosecuted  to  a  hear- 
ing and  final  decree;  and  it  was  there- 
upon decreed  by  the  court  that  the  said 
insurance  company  should  pay  unto  the 
aforesaid  Charles  P.  Curtis  and  Ben- 
jamin E.  Curtis,  solicitors  as  aforesaid, 
who  were  thereby  authorized  to  receive 
the  same,  the  sum  of  $4465.84;  and  in 
case  said  company  should  refuse  or 
neglect  to  pay  the  sum  aforesaid,  that 
then  an  execution  should  issue  for  the 
aforesaid  sum,  in  favor  of  said  Charles 
P.  Curtis  and  Benjamin  E.  Curtis,  in 
their  said  capacity:  That  said  Breed 
is  solvent,  and  always  has  been,  since 
the  date  of  said  note,  and  able  to  pay 
the  amount  thereof:  That  the  execu- 
tion in  favor  of  said  solicitors,  against 
said  insurance  company,  for  the  sum 
so  as  aforesaid  decreed  to  be  paid  by 
said  company,  was  duly  issued,  directed 
to  the  sheriff  of  the  county  of  Essex, 
who  demanded  of  the  president  and 
secretary  of  said  company  to  deliver 
or  disclose  to  him  goods,  chattels  or 
lands  of  said  company,  which  they,  and 
each  of  them,  refused  to  do,  and  said 
execution  was  returned  unsatisfied;  so 
that  the  plaintiffs  and  all  others  inter- 
ested in  the  aforesaid  decree,  are  reme- 
diless, inasmuch  as  said  company  have 
no  property  on  which  an  execution  can 
be  levied.  The  bill  further  alleged, 
that  the  said  Andrews  Breed  had  pur- 
chased the  greater  part  of  the  stock 
of  the  said  insurance  company,  and 
that  the  aforesaid  note,  given  by  him, 
being  payable  to  the  order  of  said 
company,  could  not  be  enforced,  with- 
out its  being  endorsed,  so  as  to  give 
said  solicitors  power  to  sue  thereon  in 
a  court  of  law;  that  said  company  re- 
fused to  endorse,  and  that  said  Stick- 
ney  and  Bacheller,  confederating  with 
said  Breed  and  other  persons,  refuser! 
to  execute  the  trusts  conferred  upon 
them  as  aforesaid,  and  to  enforce  said 
Breed  to  pay  said  note,  although  the 
plaintiffs  had  requested  them,  and  each 
of  them,  before  this  suit  was  com- 
menced, to  act  toward  the  plaintiffs  in 


such  way  as  is  equitable  and  just,  and 
is  now  prayed:  That  the  defendants, 
or  some  of  them,  had  possession  of  the 
books,  papers  or  memoranda  of  said 
insurance  company,  wherein  the  afore- 
said note  of  said  company  is  duly  re- 
corded; and  that  said  note  was  in  the 
hands  and  possession  of  said  Stickney 
and  Bacheller.  The  prayer  of  the  bill 
was,  that  the  several  defendants  might 
make  full  and  true  answers,  on  oath, 
to  divers  interrogatories,  which  were 
appended  to  the  bill;  that  the  above 
mentioned  decree  might  be  enforced 
against  the  said  insurance  company; 
that  the  aforesaid  trust  might  be  exe- 
cuted by  said  Stickney  and  Bacheller; 
and  that  said  Breed  might  be  decreed 
to  pay  unto  said  Charles  P.  Curtis  and 
Benjamin  E.  Curtis  (for  the  benefit  of 
all  those  persons,  forms  and  corpora- 
tions, that  proved  their  claims,  and  be- 
came parties  to  and  interested  in  the 
aforesaid  decree)  the  amount  due  from 
said  insurance  company,  as  aforesaid, 
with  interest  and  costs.  There  was  also 
a  prayer  for  such  further  relief  as, 
to  the  court  should  seem  meet." 

33.  Foster's  Fed.  Pr.  §349,  and  the 
following  cases:  U.  S. — Eoot  v.  Wool- 
worth,  150  U.  S.  401,  14  Sup.  Ct.  136, 
37  L.  ed.  1123.  Md.— Brooks  v.  Brooks, 
12  Gill  &  J.  306,  38  Am.  Dec.  310.  Mass. 
Grew  v.  Breed,  12  Met.  363,  46  Am. 
Dec.  687. 

34.  Eobert  v.  Hodges,  16  N.  J.  Eq. 
299,  303,  where  it  is  said:  "If  he  seeks 
the  aid  of  the  court  against  the  real 
estate  of  his  debtor,  he  must  show  a 
judgment  at  law  creating  a  lien  on 
such   estate." 

35.  Eobert  V.  Hodges,  16  N.  J.  Eq. 
299,  303  ("And  if  he  seeks  aid  in  re- 
gard to  the  personal  estate,  he  must 
show,  not  only  a  judgment  but  also 
an  execution,  giving  him  a  legal  prefer- 
ence or  lien  on  the  goods");  Dunham 
v.  Cox,  10  N.  J.  Eq.  437,  64  Am.  Dec. 
460;  Crippen  v.  Hudson,  13  N.  Y.  161; 
McElwain  v.  Willis,  9  Wend  (N.  Y.) 
548. 

"To  entitle  the  party  to  this  aid,  it 
was  incumbent  upon  him  to  show  that 
there  was  property  on  which    he    had 

Vol.  IV 


468 


BILLS  TO  ENFORCE  DECREES 


finality  of  the  derree,36  and  that  the  complainant  is  equitably  entitled 
to  the  relief  prayed.37 

The  complainant  must  set  out  a  sufficient  reason  why  the  decree 
has  not  been  carried  into  execution,  and  also  the  circumstances  which 
impede  the  execution  of  it  at  the  time  of  filing  the  bill ;  and  state  that 
though  ; '  he  is  desirous  of  having  the  said  decree  forthwith  carried  into 
execution,  yet,  that  from  the  circumstances  aforesaid,  he  is  advised 
that  the  same  cannot  be  done  without  the  assistance  of  the  court;" 
which  he  prays  accordingly,  "and  that  the  defendant  may  be  ordered 
to  do  and  concur  in  all  necessary  acts  for  that  purpose."38  And  the 
bill  in  some  jurisdictions  must  negative  the  existence  of  an  adequate 
remedy  at  law,39  while  in  other  jurisdictions  this  is  not  required.40 
The  general  rule  requires  no  allegation  of  a  return  nulla  bona  as  de- 
manded in  creditor's  bills,41  or  that  the  judgment  debtor  has  no  other 
property  out  of  which  the  judgment  may  be  satisfied.42 

B.  Plea,  Answer  and  Defenses.  —  "Where  the  plaintiff  to  the  bill 
has  no  right  to  the  benefit  of  the  decree  and  the  same  is  not  apparent 
on  the  face  of  the  bill,  the  defendant  may  raise  the  fact  by  plea.43 

Defenses.  —  A  defendant,  to  avail  himself  of  a  defense  to  the  bill, 
must  interpose  the  same  by  an  answer.44     A  bill  to  enforce  a  decree 


obtained  a  legal  lien,  either  by  virtue 
of  his  judgment  docketed,  if  real  es- 
tate, or  by  virtue  of  an  execution  is- 
sued, if  chattels;  so  that,  the  obstruc- 
tion being  removed  by  the  action  of 
the  court  of  equity,  he  could  pursue 
his  legal  remedy  with  effect."  Crippen 
v.  Hudson,  13  N.  Y.  161. 

36.  McFadden  v.  McFadden,  44  Cal. 
306,  an  interlocutory  decree. 

37.  Schainwald  v.  Lewis,  69  Fed. 
487,  495;   Mitf.  Ch.  PI.  §§206,  293. 

38.  Lube's  Eq.  PI.  313. 

Lube's  Eq.  (Wheeler's  ed.)  313;  Eaft 
Eiver  Land  &  Cattle  Co.  v.  Langford, 
5  Idaho  62,  46  Pac.  1024. 

39.  Morgan  v.  Campbell,  22  Wall.  (U. 
S.)  3S1,  22  L.  ed.  796;  Jones  v.  Green, 
1  Wall.  (U.  S.)  330,  17  L.  ed.  553;  Hyde 
v.  Chapman,  33  Wis.  391  (holding  that 
there  was  no  lien  because  the  transfer 
of  property  involved  preceded  the  judg- 
ment); Cornell  v.  Eadway,  22  Wis.  260; 
Gates  V.  Boomer,  17  Wis.  455. 

40.  Beck  v.  Burdett,  1  Paige  (N.  Y.) 
305,  19  Am.  Dee.  436;  see  cases  and 
notes. 

' '  Complainants  are  not  required  to 
show  that  they  have  exhausted  their 
legal  remedies."  Chardavone  v.  Gal- 
braith,  81  Ala.  521,  1  So.  771.  In  this 
case  the  creditor  having  established  his 
claim  at  law  invokes  the  aid  of  the 
court  to  remove  an  impediment  to  its 
availability    caused     by     the     alleged 
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fraudulent  transfer  of  his  debtor's 
property  to  his  wife  and  son  after  the 
rendition  of  the  judgment.  See  also 
Lehman  v.   Meyer,   67  Ala.   396. 

"It  is  further  insisted,  that  before 
complainant  could  proceed  in  equity  to 
subject  these  lands  he  should  have  had 
an  execution  returned  nulla  bona,  in 
other  words  he  should  show  that  he 
had  exhausted  his  legal  remedy,  before 
going  into  equity.  To  this  we  think 
complainant  well  answers,  that  this  is 
not  a  creditor's  bill  to  reach  equitable 
assets  upon  which  the  judgment  is  not 
a  lien,  but  to  remove  out  of  the  way 
of  an  execution  a  pretended  convey- 
ance, which  is  alleged  to  be  void.  To 
do  the  latter  it  is  not  necessary  for 
the  party  to  exhaust  his  legal  reme- 
dies in  his  effort  to  obtain  satisfaction 
of  his  judgment."  Loving  v.  Pairo,  10 
Iowa  282,  77  Am.  Dec.  108. 

41.  Pom.  Eq.  PI.  Vol.  II,  §887,  Crip- 
pen v.  Hudson,  13  N.  Y.  161,  165.  In 
this  case  the  court  clearly  distinguishes 
between  those  cases  where  a  return 
nulla  bona  is  a  requisite  and  another 
class  of  cases  where  it  is  not,  and  points 
out  to  the  complainants  that  they  have 
failed  to  show  their  case  to  fall  under 
the  second  division  which  seeks  merely 
to  enforce  the  legal  process. 

42.  Pom.   Eq.   PI.   Vol.   II,   §887. 

43.  Mitf.  Ch.  PI.  §293. 

44.  "Where  non-resident  defendants 
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which  seeks  to  open  up  the  original  decree  to  controvert  its  merits  may 
constitute  a  defense  to  its  enforcement,  because  as  we  shall  see  later 
on,  the  plaintiff  cannot  impeach  the  decree.45  In  some  instances  the 
defendant  may  show  error  in  the  original  bill.46 

C.  Demurrer.  —  The  face  of  the  bill  should  show  the  plaintiff  to 
have  a  right  to  the  benefit  of  the  decree  or  judgment,  and  where  not 
thus  apparent  may  be  taken  advantage  of  by  demurrer.47 

VI.  HEARING  AND  DETERMINATION.  —  A.  Scope  and  Ex- 
tent of  Court's  Powers.  —  If  the  decree  can  be  enforced  under  the 
ordinary  process,  it  will  be  assumed  to  be  correct  and  enforced  without 
change.  But  the  court  can,  in  respect  of  the  special  application,  examine 
the  decree,  and  if  it  be  unjust  refuse  its  aid.48  And  when  upon  the  merits 


appeared  and  answered  after  decree, 
and  after  a  bill  had  been  filed  to  exe- 
cute the  same,  and  no  subsequent  steps 
were  taken  in  the  original  suit,  it  was 
held,  that  if  these  defendants  wished 
to  avail  themselves  of  the  right  they 
had  acquired  by  so  appearing  and  an- 
swering, they  should  make  their  de- 
fense by  answer  to  the  supplemental 
bill."  Griggs  v.  Detroit  &  M.  R.  Co., 
10  Mich.  117. 

45.  Adams  Eq.  §415;  Wright  v.  Bow- 
den,  54  N.  C.  15,  59  Am.  Dec.  600;  Rob- 
inson v.  Robinson,  2  Ves.  Sr.  225,  232, 
28  Eng.  Reprint  146;  Johnson  v.  Nor- 
they,  Prec.  Ch.  134,  24  Eng.  Reprint 
65;  2  Vern.  407,  23  Eng.  Reprint  863. 

46.  In  Robinson  v.  Robinson,  2  Ves. 
Sr.  225,  232,  28  Eng.  Reprint  146,  "the 
case  came  on  June  18,  1748,  on  a  bill 
of  revivor  by  the  present  plaintiff  to 
revive  the  former  decree,  and  have  the 
benefit  thereof;  whereupon  His  Lord- 
ship said  'they  could  not  controvert 
the  decree;  that  there  have  been  cases 
of  bills  in  nature  of  revivor,  to  carri- 
on a  former  decree,  when  the  court 
sometimes,  though  but  seldom,  have 
said,  the  defendant  may  dispute  that 
decree,  but  never  that  the  plaintiff 
might.'  " 

47.  Mitf.  Ch.  PL  §206. 

48.  Story  Eq.  PI.  §430;  Mitf.  Ch.  PI. 
§§95,  96;  Cooper  Eq.  PI.  99;  Adams' 
Eq.  416,  and  the  following  cases:  U.  S. 
Gay  v.  Parpart,  106  U.  S.  679,  1  Sup. 
Ct.  456,  27  L.  ed.  256;  Buchanan  v. 
Knoxville  &  O.  R.  Co.,  71  Fed.  324,  18 
C.  C.  A.  122.  Mich.— Terry  v.  MrClin- 
tock,  41  Mich.  492,  2  N.  W.  787.  N.  C. 
Wright  V.  Bowden,  54  N.  C.  15,  59  Am. 
Dec.  600,  citing  Mitf.  Ch.  PI.  97;  2 
Danl.  Ch.  Pr.  1407;  Hamilton  r.  Hough- 
ton, 2  Bligh  (Eng.)  169.  Ohio.— Hamp- 
son's    Admr.    v.    Sumner,    18   Ohio    444. 


Eng. — O'Connel  v.  MacNamara,  3  D.  & 
W.    (Irish)    411. 

"It  is  a  general  rule,  that  upon  a 
bill  to  carry  a  decree  into  execution, 
the  court  will  not,  unless  under  special 
circumstances,  examine  the  justice  of 
the  decision,  or  the  law  of  the  decree; 
but,  if  the  case  be  proper  for  their 
interference,  will  specifically  execute 
the  decree.  There  are  cases  where  this 
rule  has  been  relaxed  and  the  decree 
has  varied  if,  upon  examining  the 
proofs  taken  in  the  cause,  wherein  the 
decree  was  made,  or  the  directions 
given,  a  mistake  has  been  discovered." 
Este  v.  Strong,  2  Ohio  401,  citing  West 
v.  Skip,  1  Ves.  Sr.  239,  27  Eng.  Reprint 
1006;  Johnson  v.  Northey,  2  Vern.  409, 
23  Eng.  Reprint  863. 

"Where  the  former  decree  is  in- 
complete, or,  from  some  defect  or 
change  of  circumstances  which  embar- 
rass its  operation,  cannot  be  carried 
into  effect,  a  bill  will,  in  proper  cir- 
cumstances, lie  to  help  out  the  infir- 
mity, and  give  an  effectual  remedy. 
The  aid  of  the  court  being  thus  in- 
voked to  help  out  a  defective  decree, 
it  will  inquire  if  it  is  such  a  decree 
as  it  would  be  equitable  to  infuse  with 
vitality.  If  not,  the  equity  of  the 
new  bill  fails.  Coop.  Eq.  PI.  99;  Mitf. 
Eq.  PI.  95,  96,  and  cases  cited;  Story, 
Eq.  PI.  §430."  Buchanan  v.  Knox- 
ville &  O.  R.  Co.,  71  Fed.  324,  335,  18 
C.  C.  A.  122. 

1 '  Since  the  opinion  was  filed  in  Wad- 
hams  v.  Gay,  73  HI.  415,  the  rule  has 
been  in  this  state  that  where  an  orig- 
inal bill  is  filed  asking  for  a  decree 
to  carry  a  former  decree  into  execu- 
tion, the  court  may  look  into  the  orig- 
inal case  and  see  if  the  former  decree 
is  equitable  and  just,  and  if  it  is  not, 
may    refuse   to   enter   a    decree   to    en- 
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the  court  finds  the  decree  inequitable,  it  may  even  upon  a  consent 
decree  refuse  to  enforce  the  same.49  But  the  court  in  considering  the 
former  decree  has  been  limited  to  proofs  brought  out  in  that  action.50 
And  where  a  party  stands  on  a  complete  decree  and  seeks  no  other 


force  and  carry  it  out.  That  case  is 
authority  for  the  rule  that  an  original 
bill  may  be  filed  to  procure  a  decree 
to  carry  a  former  decree  into  execu- 
tion." This  latter  principle  is  sus- 
tained by  Oberein  v.  Wells,  163  111. 
101."  Lancaster  v.  Snow,  184  111.  534, 
537,  56  N.  E.  813. 

"On  a  bill  to  carry  a  former  decree 
into  execution  the  court  can  only  do 
that,  and  not  vary:  And  the  general 
rule  is  so;  but  there  are  several  in- 
stances wherein  the  court  has  consid- 
ered the  directions,  and  whether  there 
was  any  mistake,  to  attain  the  justice 
of  the  case."  West  v.  Skip,  1  Ves.  Sr. 
239,  27  Eng.  Eeprint  1006,  Hardwicke. 
L.  C. 

In  a  bill  brought  to  have  the  benefit 
of  a  former  decree,  plaintiff  cannot  ex- 
amine witnesses,  much  less  the  same 
witnesses  to  the  matters  in  issue  in 
the  former  cause.  But  on  such  a  bill 
the  court  may  examine  the  justice  of 
the  former  decree;  but  then  it  must 
be  upon  the  proofs  taken  in  the  cause, 
wherein  decree  is  made.  Johnson  v. 
Northey,  2  Vern.  Ch.  409,  23  Eng.  Ee- 
print 863. 

Consent  Decrees. — And  the  forego- 
ing rules  strictly  apply  in  case  of  ap- 
plications to  enforce  consent  decrees. 
Lawrence  Mfg.  Co.  v.  Janesville  Cot- 
ton Mills,  138  U.  S.  552,  11  Sup.  Ct. 
402,  34  L.  ed.  1905  (a  leading  case), 
distinguished  in  Compton  v.  Jessup,  68 
Fed.  263,  15  C.  C.  A.  397;  Buchanan  v. 
Knoxville  &  O.  E.  Co.,  71  Fed.  324,  18 
C.   C.   A.  122. 

Chief  Justice  Fuller  said:  "When  a 
party  returns  to  a  court  of  chancery  to 
obtain  its  aid  in  executing  a  former  de- 
cree, it  is  at  the  risk  of  opening  up 
such  decree  as  respects  the  relief  to 
be  granted  in  the  new  bill."  Lawrence 
Mfg.  Co.  v.  Janesville  Cotton  Mills,  138 
U.  S.  552,  11  Sup.  Ct.  402,  34  L.  ed. 
1005.  And  see  O'Brien  v.  Wheelock, 
134  U.  S.  450,  22  Sup.  Ct.  354,  46  L.  ed. 
636. 

49.  Texas  &  P.  E.  Co.  v.  Southern 
P.  Co.,  137  TJ.  S.  48,  11  Sup.  Ct.  10,  34 
L.  ed.  614;  Comrs.  of  the  Brownsville 
Tax  Dist.  v.  Loague,  129  IT.  S.  493,  9 
Sup.   Ct.   327,   32  L.  ed.  780;   Compton 
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V.  Wabash  E.  Co.,  68  Fed.  263,  15  C.  C. 
A.  397,  31  U.  S.  App.  486;  Lancaster 
v.  Snow,  184  111.  534,  56  N.  E.  813; 
Wadhams  v.  Gay,  73  111.  415;  Badgley 
v.  Votrain,  68  111.  25,  18  Am.  Eep.  541. 
In  Hamilton  v.  Houghton,  2  Bligh. 
P.  C.  169,  4  Eng.  Eeprint  290,  Lord 
Eedesdale  says:  "It  is  clear  that  the 
decree  was  erroneous  in  every  respect; 
.  .  .  and  therefore  it  is  a  decree 
which  the  court  can  never  carry  into 
execution.  The  party  who  comes  into 
a  court  of  equity  to  have  the  benefit 
of  a  former  decree  must  show  that  it 
was  a  right  decree,  if  the  decree  ap- 
pears to  be  erroneous  the  court  cannot 
carry  it  into  execution." 

In  the  case  of  Lawrence  v.  Berney, 
2  Ch.  Eep.  127,  21  Eng.  Eeprint  636, 
the  court  asked  to  be  excused  from 
charging  its  own  conscience  with  pro- 
moting an  apparent  injustice  in  making 
its  own  act  upon  such  ill  foundations. 

Effect  of  Doctrine  of  Res  Ad  judicata. 
"When  a  decree  is  incomplete,  or  be- 
comes ineffective  for  the  want  of  means 
by  which  it  may  be  executed,  and  ap- 
plication is  made  to  a  court  of  equity 
(to  render  the  decree  effective,  the  doc- 
trine of  res  adjudicata  will  not  oper- 
ate to  prevent  the  court  from  looking 
^into  the  nature  and  character  of  the 
decree  for  the  purpose  of  determining 
whether  it  would  be  just  and  equitable 
that  the  complainant  should  be  assist- 
ed and  his  defective  decree  pieced  out. 
If  the  decree  be  found  unjust  and  in- 
equitable, the  court,  under  such  cir- 
cumstances, will  not  be  moved  to  ac- 
tion, but  leave  the  party  to  his  remedy 
at  law,  or  extend  aid  on  condition  that 
he  do  equity.  2  Daniel,  Ch.  Prac.  (4th 
ed.)  1586;  Adams'  Eq.  416;  Gay  V 
Parpart,  106  IT.  S.  699,  1  Sup.  Ct.  456, 
Lawrence  Mfg.  Co.  v.  Janesville  Cotton 
Mills,  138  IT.  S.  552,  11  Sup.  Ct.  402." 
Compton  v.  Jessup,  68  Fed.  263,  315,  IS 
C.  C.  A.  397. 

50.  Johnson  v.  Northey,  Prec.  Ch. 
134,  24  Eng.  Eeprint  65,  2  Vern.  407, 
23  Eng.  Eeprint  863.  In  this  case  since 
the  same  witnesses  upon  the  same  sub- 
ject-matter which  had  been  a  part  of 
the  original  case  had  been  examined 
in   the   second    bill    these    depositions 
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benefit  or  advantage  than  that  which  is  due  by  the  general  law  from 
a  former  judgment,  such  former  decree  cannot  be  inquired  into.81 

B.  Rights  and  Powers  op  the  Parties.  —  The  plaintiff  in  such  a 
bill  cannot  impeach  the  decree.  If  it  goes  beyond  the  execution  of  it, 
it  is  a  bill  to  impeach.  The  defendant,  however,  is  under  no  such 
restriction,  and  may  show  that  it  ought  not  to  be  executed." 


were  held  to  be  irregular  and  ordered 
to  be  suppressed  for  although  the  court 
might  examine  the  justice  of  the  de- 
cree, yet  it  must  be  done  upon  the 
proofs  in  that  cause  and  not  upon 
new  proofs. 

61.  Buchanan  v.  Knoxville  &  O.  R. 
Co.,  71  Fed.  324,  336,  18  C.  C.  A.  122. 

In  a  recent  and  important  case  Judge 
Taft  said:  "The  power  of  this  court 
to  withhold  such  relief,  though  secured 
by  the  Ohio  decree,  is  asserted  on  the 
principle  laid  down  in  Lawrence  Mfg. 
Co.  v.  Janesville  Cotton  Mills,  138  U. 
S.  554,  11  Sup.  Ct.  402,  that,  where  the 
aid  of  a  court  of  equity  is  invoked  to 
enforce  or  'piece  out'  (as  the  phrase 
is)  an  incomplete  decree  of  another 
or  the  same  court,  the  court  appealed 
to  may  examine  the  justice  of  the 
decree  sought  to  be  enforced,  and  re- 
fuse its  aid,  if  it  finds  the  decree  in- 
equitable, or  may  impose,  as  a  condi- 
tion of  its  granting  relief,  any  varia- 
tion or  limitation  with  respect  to  the 
operation   of   the   decree   which   justice 


and  equity  may  require.  The  decision 
in  this  case  cited  seems  to  be  rested 
chiefly  on  the  fact  that  the  previous 
decree  therein  sought  to  be  enforced 
was  a  decree  entered  by  consent  of  par- 
ties, and  not  by  the  adjudication  of  a 
court.  But,  conceding  the  soundness 
of  the  general  principle,  it  has  appli- 
cation only  to  bills  in  equity  to  carry 
a  former  decree  into  execution,  where 
no  ordinary  process  on  such  former 
decree  will  serve,  because  of  the  neg- 
lect of  the  parties  to  proceed  on  the 
decree  promptly,  and  the  embarrass- 
ment of  their  rights  caused  by  subse- 
quent events.  Daniell,  Ch.  Prac.  (4th 
Ed.)  1585."  Compton  v.  Jesup,  68  Fed. 
263,  294,  15  C.   C.  A.  397. 

52.  Danl.  Ch.  Pr.  (4th  ed.)  1585; 
Compton  v.  Jesup,  68  Fed.  263,  15  C.  C. 
A.  397;  Wright  v.  Bowden,  54  N.  C.  15, 
59   Am.  Dec.   600. 

On  a  bill  of  revivor  plaintiff  cannot 
dispute  the  decree,  though  defendant 
may.  Robinson  v.  Robinson,  2  Ves. 
Sen.  225,  28  Eng.  Reprint  146. 
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CROSS-REFERENCES : 

Bill  of  Review;  Injunctions. 

As  to  setting  aside  and  vacating  judgments,  see  the  title  Judgments. 
As  to  injunctions  against  judgments,  see  the  title  Judgments. 
As  to  collateral  attack,  see  the  title  Judgments. 

I.  INTRODUCTORY.  —  This  article  deals  with  the  rules  of  proce- 
dure relative  to  direct  proceedings  to  impeach  judgments  and  decrees 
for  fraud,  mistake,  surprise,  accident,  etc.  No  attempt  is  made  in  this 
article  to  treat  collateral  impeachment  of  decrees  and  judgments,  or 
the  vacating  or  setting  aside  of  them.  These  subjects  will  receive 
treatment  under  the  title  "Judgments." 

II.  DEFINITION,  NATURE  AND  DISTINCTIONS.  —  A.  Defini- 
tion. —  A  bill  to  impeach  a  decree  is  either  a  bill  of  review,  a  sup- 
plemental bill  in  the  nature  of  review,  an  original  bill  of  the  same 
nature,  or  an  original  bill  on  the  ground  of  fraud.1 


1.     Adams  Eq.  §416. 

A  bill  to  impeach  a  judgment 
or  decree  is  an  original  proceed- 
ing in  personam  invoking  the  equitable 


power  of  the  court  to  set  aside  and 
cancel  a  judgment  or  decree  of  the 
same,  or  any  other  court  or  judicial 
tribunal.      XT.  S. — McDaniel  v.  Traylor, 
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B.  Nature.  —  The  general  rule  is  that  a  bill  to  impeach  a  decree  or 
judgment  is  an  original  bill  in  the  nature  of  a  bill  of  review,*  and  not 
a  supplemental  bill  in  the  nature  of  a  bill  of  review,  for  this  is  founded 
upon  the  occurrence  or  discovery  of  new  facts.3  Some  cases,  however, 
speak  of  a  bill  to  impeach  a  decree  for  fraud  as  an  original  bill.4  But 
it  is  a  matter  of  no  importance  whether  the  bill  is  called  a  bill  of 
review  or  one  in  the  nature  of  a  bill  of  review.  Where  the  purpose 
of  the  bill  is  a  review  and  reversal  of  the  former  decree  it  may  be 
considered  irrespective  of  whether  in  strictness  it  be  in  name  of  one 
kind  or  the  other,  or  partaking  of  both.' 

C.  Distinctions.  —  Distinguished  From  Bill  op  Review.  —  The 
radical  difference  between  these  two  kinds  of  bills  is  that  a  bill  of 
review  is  a  continuation  of  the  original  litigation,  whereas  a  bill  im- 
peaching a  decree  for  fraud  is  an  independent  proceeding.6 

III.    DECISIONS  SUBJECT  TO  IMPEACHMENT.— A.    Consent 


196  TJ.  S.  415,  25  Sup.  Ct.  369,  49  L. 
ed.  533.  I1L— Hilt  v.  Heimberger,  235 
111.  235,  85  N.  E.  304.  Eng — Vadala 
v.  Lawes,  25  Q.  B.  D.  310. 

2.  Adams  Eq.  414;  Story  Eq.  PI. 
§426;  Lube  Eq.  PI.  313,  and  the  fol- 
lowing    cases:       U.     S Marshall     v. 

Holmes,  141  TJ.  S.  589,  12  Sup.  Ct.  62, 
35  L.  ed.  870;  Dowagiac  Mfg.  Co.  v. 
MeSherry  Mfg.  Co.,  155  Fed.  524,  84 
C.  C.  A.  38;  Graver  v.  Faurot,  76  Fed. 
257,  22  C.  C.  A.  156;  Davenport  v. 
Moore,  74  Fed.  945;  Eemer  v.  Mackay, 
35  Fed.  86.  Ala. — Mitchell  v.  Rice, 
132  Ala.  120,  31  So.  498;  Stallworth 
v.  Blum,  50  Ala.  46.  Cal.— Stanford  v. 
Head,  5  Cal.  297.  111.— Adamski  v. 
Wieczorek,  170  111.  373,  48  N.  E.  951; 
Farwell  v.  Great  Western  Tel.  Co.,  161 
111.  522,  44  N.  E.  891;  Wadhams  V. 
Gay,  73  111.  415.  Neb.— Meyers  v. 
Smith,  59  Neb.  30,  80  N.  W.  273;  Munro 
v.  Callahan,  55  Neb.  75,  75  N.  W.  151, 
70  Am.  St.  Rep.  366.  N.  Y.— Wright 
v.  Miller,  1  Sandf.  Ch.  103,  120.  N.  C. 
Allen  v.  McLellan,  2  Jones  328.  S.  C. 
Edgerton  v.  Muse,  2  Hill  51.  Va. — 
Hancock  x>.  Hutcherson,  76  Va.  609. 
Eng. — Munsell  v.  Morgan,  3  Bro.  Ch. 
74,  29  Eng.  Reprint  416;  Lloyd  v.  Man- 
sell,  2  P.  Wms.  73,  24  Eng.  Reprint 
645;  Richmond  v.  Tayleur,  1  P.  Wms. 
736,  24  Eng.  Reprint   591. 

3.  A  bill  which  seeks  to  impeach  a 
final  decree  for  fraud,  is  not  a  bill  of 
review,  nor  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  but  an 
original  bill  in  the  nature  of  a  bill  of 
review.     Ex  parte  Smith,  34   Ala.  455. 

4.  Kincaid  v.  Conly,  62  N.  C.  270. 
"In    Griggs   v.    Gear,    3    Gilm.    2,   it 

was  said  that  a  bill  to  impeach  a  for- 
mer   decree    for    fraud   is    very   nearly 
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allied  to  a  bill  of  review,  and  that  it 
may  be  filed  at  any  time  as  a  matter 
of  right.  In  Boyden  v.  Reed,  55  111. 
458,  a  bill  of  this  kind  is  termed  a  bill 
of  review  in  the  nature  of  an  original 
bill.  Whether  such  a  bill  is  sustainable 
strictly  as  a  bill  of  review  or  not,  it 
will  be  entertained,  and  the  court,  upon 
a  hearing,  will  secure  to  the  parties 
their  rights,  whatever  they  may  be. 
.  If  an  issue  is  formed  on  such 
a  bill  and  the  cause  heard,  the  court 
may  open  the  original  decree  for  a  re- 
hearing, and  in  that  case  will,  upon 
final  hearing,  reaffirm  it,  or  revise,  re- 
verse or  modify  it  according  to  the 
equities  of  the  parties.  Upon  opening 
the  original  decree  it  is  a  proper  prac- 
tice to  hear  the  original  cause  and  the 
bill  of  review,  with  the  evidence  under 
each,  together,  and  also  any  other  ma- 
terial evidence.  The  evidence  taken 
on  the  hearing  of  this  bill,  showing 
the  false  and  perjured  character  of 
the  testimony  in  the  original  case, 
would  be  competent  and  material  on 
the  final  hearing  on  the  merits." 
Adamski  v.  Wieczorek,  170  111.  373,  48 
N.  E.  951,  citing  Axtell  v.  Pulsifer,  155 
111.  141,  39  N.  E.  615;  Allison  v.  Drake, 
145  111.  500,  32  N.  E.  537;  Chicago 
Bldg.  Soc.  v.  Haas,  111  111.  176. 

5.  Ala Ex    parte    Smith,    34    Ala. 

455.      HI Manufacturers'    Paper    Co. 

v.  Lindblom,  68  HI.  App.  539.     Tenn.— 
Maddox  v.  Apperson,  14  Lea  596. 

6.  IT.  S. — Southard  v.  Russell,  16 
How.  546,  14  L.  ed.  1052;  Dowagiac 
Mfg.  Co.  v.  MeSherry  Mfg.  Co.,  155 
Fed.  524,  84  C.  C.  A.  38.  Colo.— Snider 
v.  Rinehart,  20  Colo.  448,  39  Pac.  408. 
111. — Adamski     v.     Wieczorek,    170    IlL 
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Decrees.  —  Decrees  or  orders  entered  by  mutual  consent  of  the  parties 
are  subject  to  impeachment  upon  the  same  grounds  as  decrees  or  judg- 
ments generally.7 

B.  Decrees  Pro  Confesso.  —  Decrees  or  judgments  pro  confesso 
may  also  be  enjoined  for  fraud  or  other  adequate  cause.8 

C.  Judgments  of  Appellate  Court.  —  Judgments  of  an  appellate 
court,  obtained  by  fraud,  may  be  impeached  in  a  chancery  court.9 

D.  Divorce  Decrees.  —  A  decree  for  divorce  rendered  by  a  court 
having  jurisdiction  of  the  subject-matter  and  the  parties  may  be  im- 
peached for  fraud  by  a  bill  filed  for  that  purpose.10 

IV.  GROUNDS  FOR  IMPEACHMENT.  —  A.  In  General.  — It 
is  established  beyond  dispute  that  a  court  of  equity  has  inherent  juris- 
diction of  a  bill  to  impeach  a  decree  or  judgment  of  any  court  for 
fraud,11  mistake,  12  surprise,13  or  accident.14     The  rule  as  to  what  is 


373,   48    N.    E.    951.     Va  —  Hancock   V. 
Hutcherson,   76  Va.   609. 

See  also  2  Bates  Fed.  Eq.  Proc.  §717; 
Andrews'  Am.  Law  (2d.  ed.),  §§838, 
839,  and  the  title   "Bills  of  Review." 

7.  Hightower  v.  Coalson,  151  Ala. 
147,  44  So.  53,  125  Am.  St.  Eep.  20, 
12  L.  R.  A.  (N.  S.)  659;  Shufeldt  V. 
Gandy,  25  Neb.  602,  41  N.  W.  553. 

A  consent  decree  obtained  by  fraud 
and  covin  may  be  relieved  against,  not 
by  rehearing  of  appeal,  but  by  original 
bill.  Bradish  v.  Gee,  Ambl.  229,  27 
Eng.  Reprint  152. 

8.  la. — Steiner  v.  Lenz,  110  Iowa 
49,  81  N.  W.  190.  Term.— Swanson  v. 
Jordan     (Tenn.    Ch.)     52    S.    W.    1102. 

Tex Goliad  v.   Weisiger,   4   Tex.    Civ. 

App.  653,  23  S.  W.  694. 

A  decree  taken  pro  confesso,  in  the 
ordinary  course,  after  appearance,  not 
under  the  Stat.  5  Geo.  n.  c.  25,  can  be 
impeached,  as  any  other  decree,  only 
direetly,  by  a  bill  of  review,  or  a  bill 
to  set  it  aside  for  fraud;  not  collater- 
ally, by  an  original  suit,  seeking  a  de- 
cree, inconsistent  with  it.  Ogilvie  V. 
Heme,  13  Ves.  Jr.  563,  33  Eng.  Re- 
print 405. 

9.  Appellate  Court's  Judgments 
Reviewable. — In  Kincaid  v.  Conly,  62 
N.  C.  270,  and  Cox  v.  Bank  of  Hart- 
ville  (Tenn.  Ch.),  63  S.  W.  237,  the 
court  held  that  if  the  decree  of  the 
supreme  court  was  obtained  by  fraud, 
the  chancery  court  had  jurisdiction  to 
review  it. 

10.  Ex  parte  Smith,  34  Ala.  455, 
citing  Bishop  on  M.  &  D.  §§697,  699, 
and  distinguishing  Greene  v.  Greene,  2 
Grav   (Mass.)   361,  61  Am.  Dec.  454. 

11.  U.  S—  United  States  v.  Throck- 
morton, 98  U.  8.  61,  25  L.  ed.  93.    Ark. 


Davis  v.  Rhea,  90  Ark.  261,  119  S.  W. 
271;  Bank  of  Pine  Bluff  v.  Levi,  90 
Ark.  166,  118  S.  W.  250.  Cal  —  Pico  v. 
Cohn,  91  Cal.  129,  25  Pac.  970,  27  Pac. 
537,  25  Am.  St.  Rep.  159,  13  L.  R.  A. 
336.  Conn. — Lithuanian  Brotherhelp 
Soc.  St.  Wicentus  v.  Tunila,  80  Conn. 
642,  70  Atl.  25.  Mo.— Davidson  v.  Da- 
vidson Real  Estate  &  Inv.  Co.,  226  Mo. 
1,  125  S.  W.  1143.  N.  C. — Simmons  V. 
Defiance  Box  Co.,  148  N.  C.  344,  62  S. 
E.  435.  Ore. — Friese  v.  Hummel,  26 
Ore.  145,  37  Pac.  458,  46  Am.  St.  Rep. 
610.      Tex.— Wolf   v.    Sahm    (Tex.    Civ. 

App.),   121   S.  W.   561.     Vt French  v. 

Raymond,  82  Vt.  156,  72  Atl.  324; 
Camp  v.  Ward,  69  Vt.  286,  37  Atl.  747, 
60   Am.  St.  Rep.  929. 

The  common  expression  ia  that  such 
bills  are  filed  as  a  matter  of  right 
under  the  general  power  to  undo 
fraud.  Adamski  v.  Wieczorek,  170  111. 
373,  48  N.  E.  951;  Hancock  v.  Hutcher- 
son,  76  Va.  609. 

12.  Hilt  v.  Heimberger,  235  111.  235, 
85  N.  E.  304. 

13.  In  Hall  v.  McGregor,  65  W.  Va. 
74,  64  S.  E.  736,  it  was  held  that  equity 
would  not  interfere  with  a  judgment, 
unless  it  was  alleged  in  the  bill  that 
there  was  fraud,  surprise,  accident, 
mistake,  or  adventitious  circumstances 
sufficient  to  affect  the  force  and  valid- 
ity of  the  judgment. 

Probate  Court. — In  Ewing  v.  Lam* 
phere,  147  Mich.  659,  111  N.  W.  187, 
118  Am.  St.  Rep.  563,  the  plaintiff 
filed  a  bill  in  equity  to  set  aside  a 
decree  of  distribution  of  a  probate 
court  on  the  ground  of  fraudulent  con- 
cealment of  a  will.  Court  held  that 
equity  might  properly  interfere. 

14.  Jackson  v.  Chestnut  (Mo.),  131 
8.  W.  747. 
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sufficient  fraud  to  sustain  a  successful  attack  on  a  judgment  at  law 
cannot  be  invoked  where  the  suit  is  brought  to  impeach  a  decree;  for 
manifestly  it  is  not  true  of  a  complainant  in  equity  that  when  he  brings 
his  bill  lie  must  come  prepared  with  proof  to  maintain  it  and  to  meet 
any  proof  which  may  be  interposed.15 

B.     Perjury.  —  The  rule  is  well  settled  in    most    of    the    United 
States,16  and  in  England,    that    perjury    or    subornation    of    perjury 


15.  Graver  v.  Faurot,  76  Fed.  257, 
22  C.  C.  A.  156,  distinguishing  Marshall 
v.  Holmes,  141  U.  S.  5S9,  12  Sup.  Ct. 
62,  35  L.  ed.  870;  United  States  V. 
Throckmorton,  98  U.  S.  61;  Ward  v. 
Town  of  South  Field,  102  N.  Y.  287, 
6  N.  E.  660.  See  the  title  "Judg- 
ments. ' ' 

As  the  fraud  used  in  obtaining  the 
decree  is  the  principal  point  in  issue, 
it  must  be  established  by  proof  before 
the  propriety  of  the  decree  can  be  in- 
vestigated. Hence  a  bill  to  impeach 
the  decree  for  fraud  cannot  be  main- 
tained where  there  appears  to  have 
been  no  intentional  fraud  and  the  party 
complaining  has  not  been  injured. 
Ala.— Stallworth  v.  Blum,  50  Ala.  46. 
Ky. — Edmondson  V.  Moseby,  4  J.  J. 
Marsh.  501.  Eng. — Flower  v.  Lloyd, 
L.  R.   6  Ch.  Div.  297. 

16.  U.  S. — United  States  v.  Throck- 
morton, 98  U.  S.  61,  25  L.  ed.  93;  Nel- 
son v.  Meehan,  155  Fed.  1,  83  C.  C.  A. 
597;  Holton  v.  Davis,  108  Fed.  138. 
See  Marshall  v.  Holmes,  141  U.  S.  589, 
12  Sup.  Ct.  62,  35  L.  ed.  870.  Cal  — 
Flood  v.  Templeton,  152  Cal.  148,  92 
Pac.  78,  13  L.  R.  A.  (N.  S.)  579;  Steen 
v.  March,  132  Cal.  616,  64  Pac.  994; 
Pico  v.  Cohn,  91  Cal.  129,  25  Pac.  970, 
27  Pac  537,  25  Am.  St.  Rep.  159,  13 
L.  R.  A.  336.  Distinguishing  Parson  v. 
Weis,  144  Cal.  410,  77  Pac.  1007.  Idaho. 
Donovan  v.  Miller,  12  Idaho  600,  88 
Pae.  82,  9  L.  R.  A.  (N.  S.)  524.  Ill  — 
Kretschmar  v.  Ruprecht,  230  111.  492, 
82  N.  E.  836;  Evans  v.  Woodsworth, 
213  HI.  404,  72  N.  E.  1082,  citing  Bur- 
ton v.  Perry,  146  HI.  71,  34  N.  E.  60. 
Ind. — Pepin  v.  Lautman,  28  Ind.  App. 
74,  62  N.  E.  60.  Ind.  Ter. — Stewart  v. 
Snow,    5   Ind.   Ter.   126,   82   S.   W.    696. 

la Richards  v.  Moran,  137  Iowa  220, 

114  N.  W.  1035;  Graves  v.  Graves,  132 
Iowa  199,  109  N.  W.  707,  10  Am.  & 
Eng.   Ann.   Cas.   1104,   10  L.   R.   A.    (N. 

S.)    216.      Kan Electric    Plaster    Co. 

v.  Blue  Rapids,  81  Kan.  730,  106  Pac. 
1079,  25  L.  R.  A.  (N.  S.)  1237.  Md.— 
Maryland  Steel  Co.  0.   Marney,  91   Md. 


360,  46  Atl.  1077.  Mass.— Zeitlin  v. 
Zeitlin,  202  Mass.  205,  88  N.  E.  762, 
132  Am.  St.  Rep.  490,  23  L.  R.  A.  (N. 
S.)  569.  Mich.— Gray  v.  Barton,  62 
Mich.  186,  28  N.  W.  813.  Miss.— 
Smedes  v.  Ilsley,  68  Miss.  590,  10  So. 
75.  Mo. — Wabash  R.  Co.  v.  Mirrielees, 
182  Mo.  126,  81  S.  W.  437.  N.  H.— 
Metcalf  V.  Gilmore,  59  N.  H.  417,  47 
Am.  Rep.  217.  N.  J. — Vaughn  v.  John- 
son, 9  N.  J.  Eq.  173.  N.  Y.— Smith  v. 
Lowry,  1  Johns.  Ch.  320.  N.  C— Moore 
v.  Tulley,  144  N.  C.  81,  56  S.  E.  681. 
Ore. — Friese  v.  Hummel,  26  Ore.  145, 
37  Pac.  458,  46  Am.   St.   Rep.   610.     R. 

I Furbush    v.    Collingwood,    13    R.    I. 

720.     Tenn Noll  v.  Chattanooga  Land 

Co.,  38  S.  W.  287.  Vt.— French  v.  Ray 
mond,  82  Vt.  156,  72  Atl.  324;  Camp 
v.  Ward,  69  Vt.  286,  37  Atl.  747,  60 
Am.  St.  Rep.  929.  W.  Va  —  Farmers' 
Leaf  Tobacco  Warehouse  Co.  v.  Pride- 
more,  55  W.  Va.  451,   47  S.  E.  258. 

In  Pico  V.  Cohn,  supra,  an  action  was 
brought  to  set  aside  a  judgment  on 
the  ground  of  false  testimony  and  per- 
jury. The  court  in  refusing  to  grant 
the  relief  said:  "The  reason  of  this 
rule  is  that  there  must  be  an  end  of 
litigation;  and  when  parties  have  once 
submitted  a  matter  or  have  had  op- 
portunity for  submitting  it,  for  inves- 
tigation and  determination,  and  when 
they  have  exhausted  every  means  of 
reviewing  such  determination  in  the 
same  proceeding,  it  must  be  regarded 
as  final  and  conclusive,  unless  it  can 
be  shown  that  the  jurisdiction  of  the 
court  has  been  imposed  upon,  or  that 
the  prevailing  party,  by  some  extrinsic 
or  collateral  fraud,  has  prevented  a  fair 
submission  of  the  controversy.  . 
Endless  litigation,  in  which  nothing 
was  ever  finally  determined,  would  be 
worse  than  occasional  miscarriages  of 
justice;  and  so  the  rule  is  that  a  final 
judgment  cannot  be  annulled  merely 
because  it  can  be  shown  to  be  based 
on  perjured  testimony;  for  if  this  can 
be  done  once,  it  can  be  done  again  and 
again  ad  infinitum." 
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alone  is  insufficient.17  In  a  few  jurisdictions  there  is  an  apparent  con- 
flict on  this  point,  but  an  examination  of  the  cases  will  show  this  con- 
flict to  be  more  apparent  than  real.  What  these  cases  really  hold  is 
that  where  a  party  obtains  a  judgment  by  his  own  wilful  perjury,  or 
by  the  use  of  such  testimony  which  he  knows  at  the  time  to  be  false, 
this  will  amount  to  such  fraud  as  will  justify  the  vacation  of  the 
judgment.  But  in  such  case  it  is  the  fraudulent  practices  of  the  de- 
fendant and  not  his  perjury  which  brings  about  this  result.18  Some 
states  have,  by  a  statutory  enactment,  regulated  the  matter.16 


Conviction  for  Perjury. — In  Moore 
V.  Gullev,  144  N.  C.  81,  5t>  S.  E.  681, 
10  L.  R.  A.  (N.  S.)  242,  the  action  was 
brought  to  set  aside  the  judgment  on 
the  ground  of  false  swearing.  The 
court  found  that  the  allegations  were 
insufficient  to  charge  perjury,  and  re- 
fused to  grant  relief.  A  distinction 
was  made  between  false  swearing  and 
perjury.  Had  there  been  an  allega- 
tion of  a  conviction  for  perjury,  the 
result  would  have  been  otherwise.  The 
court  said:  "If  facts,  such  as  those 
stated  in  the  complaint,  were  held  by 
us  to  have  laid  a  sufficient  foundation 
for  a  suit  to  annul  what  has  been  sol- 
emnly adjudicated  in  a  former  action, 
and  to  entitle  the  plaintiff  to  a  retrial 
of  the  case,  the  result  would  be  that, 
as  has  well  been  said,  'all  causes  would 
end  in  chancery,'  and  the  trial  of 
actions  at  law  might,  to  say  the  least, 
be  seriously  embarrassed." 

17.  Flower  v.  Lloyd,  L.  R.  10  Ch. 
Div.   (Eng.)   327,  333. 

18.  U.  S. — Hancock  t?.  Hutcherson, 
76  Fed.  257.  See  Graver  v.  Faurot,  64 
Fed.  241.  111. — Adamski  v.  Wieczorek, 
170  111.  373,  48  N.  E.  951.    Kan.— Laithe 

'v.  McDonald,  7  Kan.  254;  Adams  v. 
Secor,  6  Kan.  542.  La. — Beauchamp 
v.  McMicken,  7  Mart.  N.  S.  606.  Mich. 
Baugh  v.  Baugh,  37  Mich.  59,  26  Am. 
Rep.  495.  Minn. — Hass  v.  Billings,  42 
Minn.  63,  43  N.  W.  797.  Neb.— Secord 
v.  Powers,  61  Neb.  615.  85  N.  W.  846, 
87  Am.  St.  Rep.  474;  Barr  v.  Post,  59 
Neb.  361,  80  N.  W.  1041,  80  Am.  St. 
Rep.  680;  Mevers  V.  Smith,  59  Neb. 
30,  80  N.  W.  273;  Munro  V.  Callahan, 
55  Neb.  75,  75  N.  W.  151,  70  Am.  St. 
Rep.    366.      N.    Y. — Jordan    v.    Volken- 

ning,  72  N.  Y.  300.     Tex Avocato  v. 

Dell  Ara  (Tex.  Civ.  App.),  84  S.  W. 
443.  Wis — Boring  v.  Ott,  138  Wis.  260, 
119  N.  W.  865,  19  L.  R.  A.  (N.  S.)  1080; 
Stowell   v.   Eldred,   26   Wis.   504. 

Fraud  as  a  Part  of  the  Issue. — In 
Thomason   v.    Thompson,    129    Ga.    440, 


59  S.  E.  236,  a  petition  was  filed  to 
nullify  a  judgment  as  fraudulent.  It 
appeared  in  the  evidence  that  the  fraud 
in  question  was  an  issue  in  the  action 
upon  which  the  judgment  was  based. 
The  court  said:  "The  great  current 
of  authority  limits  the  frauds  for  which 
a  bill  to  set  aside  a  judgment  between 
the  same  parties,  rendered  by  a  court 
of  competent  jurisdiction,  will  be  sus- 
tained, to  those  matters  which  are  ex- 
trinsic and  collateral  to  the  matter 
tried." 

In  United  States  v.  Throckmorton, 
93  U.  S.  61,  25  L.  ed.  93,  it  was  said: 
"The  mischief  in  retrying  every  case 
in  which  the  judgment  or  decree  ren- 
dered on  false  testimony,  or  on  con- 
tracts or  documents  whose  validity  was 
in  issue  and  which  are  afterwards  as- 
certained to  be  forged  or  fraudulent, 
would  be  greater  by  reason  of  the  end- 
less nature  of  the  strife,  than  any  com- 
pensation arising  from  doing  justice 
in  individual  cases,"  citing  Greene  V. 
Greene,  2  Gray  (Mass.)  361;  Bateman 
V.  Willoe,  1  Sch.  &  L.  (Irish)  201.  This 
case  was  followed  in:  U.  S. — Reed  v. 
Stanly,  89  Fed.  430.  Cal  —  Fealey  v. 
Fealey,  104  Cal.  354,  38  Pac.  49,  43 
Am.  St.  Rep.  114;  Pico  v.  Cohn,  91 
Cal.  129,  25  Pac.  970,  27  Pac.  537,  25 
Am.  St.  Rep.  159,  13  L.  R.  A.  336.  In 
re  Griffith,  84  Cal.  107,  23  Pac.  528,  24 
Pac.  381.  N.  J.— Dringer  v.  Erie  R., 
42  N.  J.  Eq.  573,  8  Atl.  811.  Vt.— 
Camp  v.  Ward,  69  Vt.  286,  37  Atl.  747, 

60  Am.  St.  Rep.  931.  Wash.— Wise- 
man v.  Eastman,  21  Wash.  163,  57  Pac. 
398. 

19.  la.— Brown  v.  Byam,  59  Iowa 
52,  12  N.  W.  770.  Kan.— Laithe  v.  Mc- 
Donald, 12  Kan.  349.  Me. — Landers 
v.  Smith,  78  Me.  212,  3  Atl.  463.  Minn. 
Spooner  V.  Spooner,  26  Minn.  137,  1  N. 
W.  838.  Wash.— McDougall  v.  Wall- 
ing, 21  Wash.  478,  58  Pac.  669,  75  Am. 
St.  Rep.  849. 

Vol.  IV 


478 


BILLS   TO   IMPEACH  JUDGMENTS 


V.  JURISDICTION  AND  VENUE.  — A.  In  General.  — A  bill 
to  impeach  a  decree  being  strictly  original  must  be  brought  in  that 
court  which  has  original  jurisdiction  of  such  bill.20 

B.  Adequate  Remedy  at  Law.  —  The  general  rule  that  equity  is 
without  jurisdiction  if  an  adequate  remedy  exists  at  law,  applies  to 
suits  to  impeach  judgments  and  decrees.21 

Statutory  Remedies.  —  When,  however,  a  statutory  action  is  permitted 
in  any  jurisdiction  for  causes  similar  to  those  for  which  an  independent 
suit  in  equity  may  be  brought,  the  complainant  need  not,  as  a  general 
rule,  exhaust  his  statutory  remedy  before  instituting  proceedings  in 
equity.  This  is  because  the  statutory  action  is  cumulative,  merely,  and 
does  not  oust  courts  of  equity  from  entertaining  jurisdiction  for  like 
causes.  Hence,  the  bill  or  complaint  need  not  deny  specifically,  the 
existence  of  a  statutory  remedy,22  except  where  a  motion  or  proceeding 
under  the  statute  would  furnish  an  adequate  and  complete  remedy.28 

C.  Conflicting  and  Concurrent  Jurisdiction.  —  The  general  rule 
is  that  one  court  of  equity  will  not  entertain  a  bill  to  impeach  the 
decree  of  another  chancery  court  of  coordinate  jurisdiction,  but  the  bill 
must  be  presented  to  the  court  that  rendered  the  decree,24  except  per- 


20.  Kincaid  v.  Conly,  Phil.  Eq.  (N. 
C.)  274,  holding  that  a  court  of  equity 
below  has  exclusive  jurisdiction  of  a 
bill  to  impeach  a  decree  of  the  supreme 
court  for  fraud  or  surprise. 

2L  Darst  V.  Phillips,  41  Ohio  St. 
514.  See  the  title  "Equity"  for  a  full 
treatment. 

22.     Cal Merriman    v.    Walton,    105 

Cal.  403,  38  Pac.  1108,  45  Am.  St.  Rep. 
60,  30  L.  R.  A.  786;  Thompson  v. 
Laughlin,  91  CaL  313,  27  Pac.  752; 
Wickersham  v.  Comerford,  96  Cal.  433, 
31  Pac.  358.  Conn. — Gainty  v.  Russi, 
40  Conn.  450.  Ill— Babcock  v.  Mc- 
Camant,  53  111.  214;  Hager  v.  Beuchler, 
6  111.  App.  462.  Mich.— Wright  o. 
Hake,  38  Mich.  525.  Minn.— Geisberg 
V.  O'Laughlin,  88  Minn.  431,  93  N.  W. 
310.  Neb.— MacCall  v.  Looney,  96  N. 
W.  238;  Meyers  v.  Smith,  59  Neb.  30, 
80  N.  W.  273.  Ohio.— Darst  v.  Phil- 
lips, 41  Ohio  St.  514.  Term. — McTeer 
v.  Briscoe,  61  S.  W.  564;  Williams  v. 
Pile,  104  Tenn.  273,  56  S.  W.  833. 

In  Darst  v.  Phillips,  supra,  the  court 
said:  "In  our  opinion  this  statutory 
remedy  is  merely  cumulative.  It  is  not 
disputed  that  courts  of  equity,  prior  to 
the  statute,  had  jurisdiction  to  im- 
peach judgments  for  fraud,  and  enjoin 
proceedings  thereon.  It  is  a  funda- 
mental principle  that  when  such  courts 
have  once  been  legitimately  vested 
with  such  jurisdiction,  they  retain  it, 
notwithstanding    courts    of    law    subse- 
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quently  acquire  jurisdiction  by  statute 
or  otherwise,  unless  the  legislature 
abolish  or  restrict  it." 

23.  N.  C— Knott  v.  Taylor,  99  N.  C. 
511,  6  S.  E.  788,  6  Am.  St.  Rep.  547. 
N.  D. — Kitzman  v.  Minnesota  Thresher 
Co.,  10  N.  D.  26,  84  N.  W.  585.  Va.— 
Brown  v.  Chapman,  90  Va.  174,  17  S.  E. 
855. 

24.  Cal.— Herd  v.  Tuohy,  133  Cal. 
55,  65  Pac.  139.     Oonn — Smith  v.  Hall, 

71  Conn.  427,  42  Atl.  86.     Ga Lester 

V.  Mathews,  58  Ga.  403.  Ind.— Plunk- 
ett  v.  Black,  117  Ind.  14,  19  N.  E.  537. 
Ind.  Ter. — Stewart  v.  Snow,  5  Ind.  Ter. 
126,  82  S.  W.  696.  la.— Ulber  v.  Dunn, 
143  Iowa  260,  119  N.  W.  269;  Brunk 
v.  Moulton  Bank,  121  Iowa  14,  95  N.  W. 
238.  Ky.—  McConnell  v.  Rowe,  8  Ky. 
L.  Rep.  343,  1  S.  W.  582.  La.— State 
v.  King,  43  La.  Ann.  826,  9  So.  640; 
State  v.  Judge,  42  La.  Ann.  71,  7  So. 
69.  But  see  Langridge  v.  Judge,  46 
La.  Ann.  29,  14  So.  427.  Neb.— Smith- 
son  v.  Smithson,  37  Neb.  535,  56  N.  W. 
300,  40  Am.  St.  Rep.  504.  Tex.— Eat- 
well  v.  Roessler,  36  Tex.  Civ.  App.  621, 
82  S.  W.  796.  Utah.— Mosby  v.  Gis 
born,  17  Utah  257,  54  Pac.  121.  Wash. 
Noerdlinger  v.  Huff,  31  Wash.  360,  72 
Pac.  73. 

The  reason  is  that  chancery  does  not 
pretend  to  affect  or  interfere  with  the 
judgment  of  other  courts.  It  operates 
against  the  person,  and  consequently, 
when    acting  under   its   pure   equitable 
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haps  where  the  judgment  is  void  for  want  of  jurisdiction,  in  which 
case  the  application  for  relief  need  not  be  confined  to  the  court  render- 
ing the  decision.26  But  an  independent  suit  to  set  aside  a  decree  need 
not  necessarily  be  brought  in  the^court  that  rendered  the  decree,  but 
may  be  instituted  in  any  court  of  competent  jurisdiction.26 

State  Courts.  —A  state  court  has  jurisdiction  to  impeach  a  decree  or 
judgment  of  a  sister  state  for  fraud  in  the  procurement  of  it,27  and 
also  a  judgment  of  a  federal  court.28 

Federal  Courts.  —  A  federal  court  sitting  in  equity  will  not  hesitate 
to  investigate  the  judgment  of  a  state  or  federal  court  and  grant  relief 
for  fraud  in  the  procurement  of  a  judgment  or  decree,  or  for  any  other 
equitable  cause.29 


powers,  the  location  of  the  subject- 
matter  of  the  suit  is  immaterial.  U. 
S. — Davenport  v.  Moore,  74  Fed.  945; 
Remer  v.  MacKay,  35  Fed.  86.  111.— 
Wadhams  v.  Gay,  73  HI.  415.  Mich — 
Ewing  v.  Lamphere,  147  Mich.  659,  111 
N.  W.  187,  118  Am.  St.  Eep.  563.  Wis. 
Cardinal  v.  Eau  Clair  Timber  Co.,  75 
Wis.  404,  44  N.  W.  761;  Orient  Ins. 
Co.  v.  Sloan,  70  Wis.  611,  36  N.  W. 
388. 

Judgments     of     Supreme    Court In 

Oberholtzer  v.  Hazen,  101  Iowa  340, 
70  N.  W.  207,  it  was  held  that  a  dis- 
trict court  has  no  jurisdiction  to  en- 
join a  judgment  of  the  supreme  court, 
a  statute  providing  that  an  action  or 
suit  to  enjoin  the  enforcement  of  a 
judgment  must  be  brought  in  the  county 
and  court  where  the  judgment  was  ob- 
tained. 

Justice  Judgment — 'Relief  From. — 
In  Frankel  v.  Garrard,  160  Ind.  209,  66 
N.  E.  687,  an  action  was  brought  to 
impeach  the  judgment  of  a  justice  of 
the  peace.  Court  held  that  it  was 
proper  to  bring  the  action  in  the  cir- 
cuit court  in  the  same  county,  the  jus- 
tice of  the  peace  having  no  equity 
jurisdiction. 

Law  and  Equity  Sides  of  Court. — 
In  Brooks  v.  Twitchell,  182  Mass.  443, 
65  N.  E.  843,  94  Am.  St.  Kep.  662,  the 
court  said:  "It  is  no  doubt  true  that 
a  court  of  equity  cannot,  under  the  jur- 
isdiction now  invoked,  may  not  set 
aside  or  vacate  the  judgment,  at  com- 
mon law,  of  another  district  court." 
But  a  judgment  on  the  law  side  of  the 
court  may  be  released  or  nullified  on 
the  equity  side  of  the  court. 

Decree  or  Judgment  Originating  in 
Federal  Court. — If  the  judgment  or  de- 
cree attacked  originated  in  a  federal 
court,   the  bill  should  be  filed  on  the 


equity  side  of  the  same  court.  The 
proceeding  is  then  treated  as  supple- 
mentary and  ancillary,  and  diversity 
of  citizenship  is  immaterial.  Pacific 
B.  Co.  v.  Missouri  Pac.  R.  Co.,  Ill  U. 
S.  505,  522,  4  Sup.  Ct.  583,  28  L.  ed. 
498;  Krippendorf  v.  Hyde,  110  U.  S. 
276,  4  Sup.  Ct.  27,  28  L.  ed.  145;  Min- 
nesota Co.  v.  St.  Paul  Co.,  2  Wall.  (U. 
S.)  609,  633,  17  L.  ed.  886;  Broadis  v. 
Broadis,  86  Fed.  951;  Bradshaw  v. 
Miners'   Bank,  81   Fed.   902. 

25.  Remer  v.  Mackay,  35  Fed.  86; 
Arnold  v.  Hawley,  67  Iowa  313,  25  N. 
W.  259. 

26.  XJ.  S. — Sayers  v.  Burkhardt,  85 
Fed.  246;  Carver  v.  Jarvis-Conklin  Mtg. 
Tr.  Co.,  73  Fed.  9.  Ind.— Ashcraft  v. 
Knoblack,  146  Ind.  169,  45  N.  E.  69; 
Leary  v.  Dyson,  98  Ind.  317.  Kan. — 
Holderman  v.  Tedford,  7  Kan.  App.  657, 
53  Pac.  887.  La. — Hibernia  Nat.  Bank 
v.  Standard,  etc  Co.,  51  La.  Ann.  1321, 
26  So.  274.  Neb. — Cobbey  v.  Wright, 
29  Neb.  274,  45  N.  W.  460.  N.  T.— 
Moser  v.  Polhamus,  4  Abb.  Pr.  (N.  S.) 
442.  But  see  Grazebrook  v.  McCreedie, 
9  Wend.  437.  Va, — Ambler  v.  Wyld, 
2  Wash    36. 

27.  Allen  v.  Watt,  79  111.  284;  Davis 
v.  Headley,  22  N.  J.  Eq.  115.  And  see 
Wilson  v.  Anthony,  72  N.  J.  Eq.  836, 
66  Atl.  907;  Barry  v.  Brune,  71  N.  Y. 
261. 

28.  Keith  v.  Alger,  114  Tenn.  1,  85 
S.  W.  71. 

29.  Horton  v.  Stegmyer,  175  Fed. 
756,  99  C.  C.  A.  332. 

In  National  Surety  Co.  v.  State 
Bank,  120  Fed.  593,  56  C.  C.  A.  657, 
61  L.  R.  A.  394,  a  bill  in  equity  was 
filed  to  restrain  the  defendant  from 
collecting  on  a  judgment  of  a  state 
court  of  Nebraska.  The  problem  be- 
fore the  court  was  a  jurisdictional  one. 
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D.  Scope  of  Jurisdiction.  —  The  court,  in  hearing  the  cause,  is 
confined  to  the  case  made  by  the  pleadings  of  the  parties.30 

E.  Dismissal..  —  If  a  lack  of  jurisdiction  appears  upon  the  face 
of  the  bill,  the  respondent  may  move  to  dismiss  the  bill.31 

VI.  THE  PLEADINGS.  —  A.  The  Bill.  —  1.  Style  of  the  Bill. 
The  style  of  the  bill  is  immaterial,  and  whether  the  bill  is  denominated 
a  bill  of  review  or  a  bill  in  the  nature  of  a  bill  of  review,  the  technical 
misnomer  is  of  no  consequence.32 


Can  a  federal  court  interfere  with  a 
decision  of  a  state  court?  The  rule 
was  stated  by  the  court  as  follows: 
"A  federal  circuit  court,  sitting  in 
equity,  has  jurisdiction  to  enjoin  the 
enforcement  of  an  unconscionable 
judgment  of  a  state  or  national  court, 
for  new  causes,  such  as  fraud,  acci- 
dent, or  mistake,  which  prevented  the 
•judgment  defendant  from  availing  him- 
self of  a  meritorious  defense  that  was 
not  fairly  presented  to  the  court  which 
rendered  the  judgment.  But  it  has  no 
power  to  take  such  action  on  account 
of  error  or  irregularities  in  the  pro- 
ceedings upon  which  the  judgment  or 
decree  is  founded,  or  on  account  of 
erroneous  or  illegal  decisions  by  the 
courts  which  rendered  the  decree.  The 
reason  for  this  rule  is  that  cases  of 
the  former  class  present  new  contro- 
versies, which  have  never  been  raised 
in  other  courts,  of  which  the  federal 
courts  cannot  escape  jurisdiction,  if 
they  arise  between  citizens  of  differ- 
ent states,  and  involve  the  requisite 
amount  (25  Stat.  433.  1  U.  S.  Comp. 
Stat.  1901,  tit.  13,  c.  7,  §629,  p.  508), 
while  cases  of  the  latter  class  involve 
a  jurisdiction  which  does  not  exist — a 
jurisdiction  to  review  and  revise  the 
acts  and  decisions  of  courts  of  co-or- 
dinate jurisdiction  upon  questions 
which  they  have  lawfully  considered 
and  adjudged."  This  case  contains  an 
exhaustive  review  of  the  authorities. 

30.  In  Broadis  v.  Broadis,  86  Fed. 
951,  B.  brought  action  to  restrain  de- 
cree of  foreclosure  on  ground  of  fraud. 
The  court  granted  the  relief  prayed 
for,  refused  to  declare  void  the  deed 
and  mortgage  involved  in  the  fore- 
closure suit,  saying:  "It  is  claimed 
that  this  court  having  taken  jurisdic- 
tion of  a  ease  for  one  purpose,  will 
take  jurisdiction  for  all  purposes,  and 
do  full  and  complete  justice.  .  .  . 
But  I  am  of  the  opinion  that  the  court 
has  not  the  power  to  pass  upon  the 
validity    of    the    deed    and    mortgages. 
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Its  jurisdiction  is  confined  to  passing 
upon  the  validity  of  the  judgment  and 
decree  rendered  in  the  previous  suit. 

31.  Shaw  v.  Patterson,  2  Tenn.  Ch. 
171. 

32.  U.  S. — Terry  v.  Commercial 
Bank,  92  U.  S.  454,  23  L.  ed.  620.  111. 
Chicago  Bldg.  Soc.  V.  Haas,  111  111.  176; 
Mfg.  Paper  Co.  v.  Lindblom,  68  111. 
App.  539.  Mont. — State  v.  District 
Court,  38  Mont.  166,  99  Pac.  291,  129 
Am.  St.  Rep.  636.  Tenn. — Murphey  v. 
Johnson,   107   Tenn.   552,   64  S.  W.   894. 

Substance  Only  Required. — In  Strum 
v.  Fleming,  22  W.  Va.  404  (where  the 
petition  is  set  out  in  full),  it  is  said: 
' '  The  name  and  form  are  immaterial. 
Substance  is  all  that  is  required." 

Form. — ' '  Humbly  complaining  shew- 
eth  unto  your  honors  your  orator  A.  B. 
of,  &c.  That  T.  B.,  late  of,  &c.  Esq., 
deceased,  your  orator's  late  father, 
during   his   life,    and   on    or   about   the 

day    of    .    was 


seized  in  his  demesne  as  of  fee,  of  and 
in  the  hereditaments  hereinafter  par- 
ticularly mentioned;  and  by  indenture 
of  that  date,  made  between  the  said 
T.  B.  of  the  one  part,  and  C.  D.,  of, 
&c.  (The  defendant  hereinafter  named) 
of  the   other   part;    the  said   T.   B.,  in 

consideration   of   $ ,   granted, 

bargained,  sold,  and  demised  unto  the 
said  T.  B.,  his  executors,  administra- 
tors, and  assigns,  for  the  term  of  one 
thousand  years,  all,  &c.  (describe  the 
premises),  subject  to  redemption  on 
payment  of  the  said  principal  money 
and  lawful  interest  at  the  time  therein 
mentioned,  and  long  since  past,  as  by 
the  said  indenture,  reference  being 
thereunto  had,  will  more  fully  appear. 
And  your  orator  further  sheweth  unto 
your  honors,  that  the  said  T.  B.  de- 
parted this  life  on  or  about  , 

leaving  your  orator,  his  heir  at  law, 
and  only  child,  then  an  infant  under 
the  age  of  twenty-one  years,  (that  is 
to  say,  of  the  age  of  seven  years  or 
thereabouts,)      him      surviving.       And 
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2.  Filing.  —  a.  Time  of  Filing.  —  Where  a  decree  is  sought  to  be 
impeached  by  bill  in  chancery,  as  having  been  obtained  by  fraud  and 
collusion,  the  bill  must  be  brought  within  a  reasonable  time,  having 
reference  to  the  nature  and  all  the  circumstances  of  the  particular 


your  orator  further  sheweth  unto  your 
honors,      that      during      your      orator's 

minority,  and  on  or  about  , 

the  said  T.  B.  filed  his  bill  of  com- 
plaint in  this  honorable  court  against 
your  orator  for  a  foreclosure  of  your 
orator's  right  and  equity  of  redemp- 
tion in  the  said  mortgaged  premises; 
but  your  orator  was  not  represented  in 
such  bill  to  be  then  an  infant;  and  the 
said  T.  B.  caused  and  procured  one 
L.  M.,  since  deceased,  who  acted  in 
the  management  of  the  affairs  of  your 
orator's  said  father,  to  put  in  an  answer 
in  the  name  of  your  orator,  and  with- 
out ever  acquainting  your  orator,  or 
any  of  his  friends  or  relations  there- 
with; in  which  said  answer  a  much 
greater  sum  was  stated  to  be  due  from 
your  orator,  on  the  said  mortgage  se- 
curity, to  the  said  T.  B.,  than  in  fact 
was  really  owing  to  him,  and  for  which 
it  was  also  untruly  stated  that  the  said 
mortgaged  premises  were  an  insufficient 
security;  and  in  consequence  of  such 
answer  being  put  in,  the  said  C.  D. 
afterwards,  in  conjunction  with  the 
said  L.  M.,  on  or  about  ,  ob- 
tained an  absolute  decree  of  fore- 
closure against  your  orator,  which  your 
orator  has  only  lately  discovered,  and 
of  which  your  orator  had  no  notice; 
and  in  which  said  decree  no  day  is 
given  to  your  orator,  who  was  an  in- 
fant when  the  same  was  pronounced, 
to  shew  cause  against  it  when  he  came 
of  age;  as  by  the  said  proceedings  now 
remaining  as  of  record  in  this  honor- 
able court,  reference  being  thereunto 
had,  will  more  fully  appear.  And  your 
orator  further  sheweth  unto  your  hon- 
ors, that  your  orator,  on  the 

day   of   ,   last,    attained   the 

age  of  twenty-one  years,  and  shortly 
afterwards,  having  discovered  that 
such  transactions  had  taken  place 
during  his  minority  as  aforesaid,  by 
himself  and  his  agents,  represented  the 
same  to  the  said  C.  D.,  and  requested 
him  to  deliver  up  possession  of  the  said 
mortgaged  premises  to  your  orator,  on 
being  paid  the  principal  money  and  in- 
terest, if  any,  actually  and  fairly  due 
thereon,  which  your  orator  offered,  and 
has    at    all    times    been    ready    to    pay, 


and  which  would  have  been  paid  by  the 
personal  representatives  of  the  said  T. 

B.  out  of  his  personal  assets,  during 
your  orator's  minority,  had  any  appli- 
cation been  made  for  that  purpose. 
And   your   orator   hoped   that   the   said 

C.  D.  would  not  have  insisted  on  the 
said  decree  of  foreclosure,  so  fraudu- 
lently obtained  as  aforesaid,  but  would 
have  permitted  your  orator  to  redeem 
the  said  mortgaged  premises,  as  he 
ought  to  have  done:  But  now  so  it  is, 
may  it  please  your  honors,  the  said  C. 

D.  combining,  &c.  (Charge  confeder- 
acy). Pretends  that  the  said  decree  of 
foreclosure  was  fairly  and  properly 
obtained,  and  that  a  day  was  therein 
given  to  your  orator,  when  of  age,  to 
show  cause  against  the  same,  and  that 
your  orator  has  neglected  to  do  so; 
and  that  your  orator  is  neither  entitled 
to  redeem,  or  to  travel  into  the  said 
accounts.  Whereas  your  orator  charged 
the  contrary  thereof  to  be  true,  and 
that  your  orator  only  obtained  the  age 
of     twenty-one     years      on      the      said 

day  of ,  and  that 


he  has  since  discovered  the  several 
matters  aforesaid  by  searching  in  the 
proper  offices  of  this  honorable  court; 
and  your  orator  expressly  charges  that 
under  the  circumstances  aforesaid,  the 
said  decree  so  fraudulently  obtained  as 
hereinbefore  mentioned,  ought  to  be 
set  aside,  and  your  orator  ought  not 
to  be  precluded  thereby,  or  in  any 
other  manner,  from  redeeming  the  said 
mortgaged  premises,  of  which  the  said 
C.  D.  has  possessed  himself  by  such 
means  as  aforesaid.  (Interrogate  to 
material  points.)  And  that  the  said 
decree  of  foreclosure  may,  for  the 
reasons,  and  under  the  circumstances 
aforesaid,  be  set  aside  by  this  honor- 
able court,  and  declared  to  be  fraud- 
ulent and  void;  and  that  an  account 
may  be  taken  of  what,  if  anything,  is 
now  due  to  the  said  C.  D.  for  principal 
and  interest  on  the  said  mortgage; 
and  that  an  account  may  also  be  taken 
of  the  rents  and  profits  of  the  said 
mortgaged  premises  which  have,  or 
might  have  been  received  by,  or  on  the 
behalf  of  the  said  C.  D.;  and  if  the 
same   shall  appear   to  have  been  more 
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case.33  And  the  rule  that  the  limitation  prescribed  for  actions  at  law 
will  be  applied  by  analogy  to  suits  in  equity,  is  equally  applicable  to 
suits  of  this  character.34 

b.  Leave  of  Court  To  File.  —  A  bill  to  impeach  for  fraud  can  be 
filed  without  leave  of  court  being  first  obtained,36  on  the  ground  that  it 
is  an  original  bill.30 

3.  Parties.  —  a.  In  General.  —  All  the  parties  to  the  original 
action  should  be  parties  to  the  bill  to  impeach  a  decree  or  judgment.37 


than  the  principal  and  interest  due  on  j 
the  said  mortgage,  then  that  the  resi- 
due thereof  may  be  paid  over  to  your 
orator;  and  that  your  orator  may  be 
at  liberty  to  redeem  the  said  mort- 
gaged premises,  on  payment  of  the 
principal  and  interest,  if  any,  remain- 
ing due  on  the  said  security;  and  the 
said  C.  D.  may  be  decreed,  on  being 
paid  such  principal  money  and  interest, 
to  deliver  up  possession  of  the  said 
mortgaged  premises,  free  from  all  in- 
cumbrances, to  your  orator,  or  as  he 
shall  appoint,  and  to  deliver  up  all 
titles,  deeds  and  writings  relative 
thereto.  (And  for  general  relief.) 
May  it  please,  &e.  (End  by  praying 
process  of  subpoena  against  the  said 
C.    D.)"      Curtis 's    Eq.    Prec.    126. 

33'.  Campau  v.  Van  Dyk,  15  Mich. 
371. 

34.  U.  S. — Northern  Illinois  Coal, 
etc.  Co.  v.  Young,  12  Fed.  809.  Mass. 
Evans  v.  Bacon,  99  Mass.  213.  Wash. 
Anderson    v.    Burgoyne,    111    Pac.    777. 

35.  Adams'  Eq.  419,  and  the  fol- 
lowing cases:  Ala — McDonald  v.  Pear- 
son, 114  Ala.  630,  21  So.  534.  111.— 
Parwell  v.  Great  Western  Tel.  Co.,  161 
HI.  522,  44  N.  E.  891;  Allen  v.  Hawley, 
66  111.  164.  Ky. — Edmondson  v.  Mose- 
by,  4  J.  J.  Marsh.  497.  Mass.— Evans 
v.  Bacon,  99  Mass.  213.  Term.— Cox  v. 
Hartsville  Bank  (Tenn.  Ch.),  63  S.  W. 
237.  W.  Va. — Law  v.  Law,  55  W.  Va. 
4,  46  S.  E.  697.  Eng. — Richmond  v. 
Taylor,  1  P.  Wms.  73.  See  further  2 
Danl.  Ch.  PI.  &  Pr.  (5th.  ed.)  158,  and 
the  title  "Bills  of  Review." 

Where  a  bill  seeks  a  declaration  that 
certain  orders  of  the  court  were  fraud- 
ulently obtained,  and  also  seeks  to 
alter  or  vary  such  orders,  the  relief 
sought  being  grounded  not  only  on 
allegations  of  fraud,  but  of  matters 
which  had  been  recently  discovered,  it 
is  not  a  bill  of  review,  or  bill  in  the 
nature  of  a  bill  of  review,  within  the 
terms  of  the  31st  General  Order,  rule 
11,  and  the  special  leave  of  the  court  I 

vol.  rv 


for  its  admittance  is  not  therefore 
necessary.  Pearse  v.  Dobinson,  13  L. 
T.  N.  S.  51S. 

United  States  Supreme  Court. — In 
Brown  v.  Walker,  84  Fed.  532,  it  was 
held  that  the  consent  of  the  United 
States  supreme  court  was  unnecessary 
to  file  a  bill  to  impeach  a  decree  or 
order   decided   therein. 

Combination     Bill In     Schaefer     n 

Wunderle,  154  111.  577,  39  N.  E.  623, 
plaintiff  filed  his  petition  for  relitf 
against  a  judgment  on  two  grounds, 
first,  on  account  of  newly  discovered 
evidence;  second,  for  fraud  in  obtain- 
ing the  judgment.  It  was,  therefore, 
at  once  a  bill  of  review  and  an  original 
bill  in  the  nature  of  a  bill  of  review. 
Held,  that  in  such  case,  leave  of  court 
was  necessary,  citing  2  Beach's  Mod- 
ern Eq.  Pr.  §866.  See  Mfg.  Paper  Co. 
V.  Lindblom,  68  111.   App.   539. 

36.  Kincaid  v.  Conly,  62  N.  C.  270; 
Haskins  v.  Rose,  2  Lea    (Tenn.)   708. 

37.  U.  S. — Harwood  V.  Cincinnati, 
etc.  R.  Co.,  17  Wall.  78,  21  L.  ed.  558; 
Sahlgaard  v.  Kennedy,  13  Fed.  242. 
Ala. — McGlathery  v.  Richardson,  129 
Ala.  653,  29  So.  665.  Cal. — East  River- 
side Irr.  Dist.  v.  Holcomb,  126  Cal.  315, 
58  Pac.  817.  Fla.— Bang  v.  Dekle,  53 
Fla.  940,  43  So.  586.  Ga.— Lester  v. 
Mathews,  58  Ga.  403.  La. — Gremaud  V. 
Gremaud,  115  La.  79,  38  So.  901;  Mor- 
ris v.  Bienvenu,  30  La.  Ann.  878.  N.  Y. 
Boughton  v.  Allen,  11  Paige  321 ;  Bow- 
ers v.  Tallmadge,  16  How.  Pr.  325. 
Tex. — York  v.  Cartwright,  42  Tex.  136; 
Clevenger  v.  Mayfield  (Tex.  Civ.  App.), 
86  S.  W.  1062. 

Where  a  judgment  is  attacked,  or  a 
decree  sought  to  be  impeached  by  one 
of  two  or  more  joint  defendants  in  the 
former  action,  all  the  defendants 
should  be  joined  as  parties  plaintiff, 
or  sufficient  reasons  alleged  for  the 
omission,  in  which  case  the  omitted 
party  should  be  made  a  party  defend- 
ant. U.  S—  Steele  v.  Culver,  211  U.  a 
26,  23  Sup.  Ct.  9,  53  L.  ed.  74.     GaL— 
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Accordingly  it  is  well  settled  that  all  parties  who  are  materially  inter- 
ested and  whose  legal  rights  are  liable  to  be  affected  by  the  decree, 
should  be  made  defendants  in  the  bill  or  complaint.88  But  where  all 
the  parties  are  brought  before  the  court  that  can  be  brought  before 
it,  and  the  court  acts  on  the  property  involved  according  to  the  rights 


Gates  v.  Lane,  44  Cal.  392.  Ky. — Macey 
V.  Brooks,  4  Bibb  238.  N.  Y Bough- 
ton  v.  Allen,  11  Paige  321.  S.  D  — 
Whitney  v.  Hazzard,  18  S.  D.  490,  101 
N.    W.    346. 

But  Bee  Merriman  v.  Walton,  105 
Cal.  403,  35*  Pac.  1108,  45  Am.  St.  Rep. 
50,  30  L.  E.  A.  786. 

In  Boughton  v.  Allen,  supra,  the  bill 
was  framed  to  obtain  relief  against  a 
judgment.  S.,  who  had  a  joint  and 
common  interest  with  B.,  was  not  joined 
as  a  party  complainant,  nor  was  any 
excuse  stated  in  the  bill  for  omitting 
to  make  him  a  complainant.  Held,  that 
he  (B.)  should  have  been  joined  as  a 
party  complainant,  or  made  a  party  de- 
fendant. The  object  of  requiring  all 
persons  who  have  a  joint  or  common 
interest  with  the  complainant  in  the 
relief  sought  to  be  made  parties  is  that 
the  decision,  if  in  favor  of  the  real 
defendant,  shall  be  final,  so  that  he 
shall  not  be  compelled  to  litigate  the 
matter  again. 

In  Whitney  v.  Hazzard,  supra,  fifty 
stockholders  brought  suit  to  have  a  de- 
cree of  foreclosure  of  property  of  the 
corporation  set  aside  for  fraud.  One 
contention  in  the  case  is  that  the  action 
should  have  been  brought  in  the  name 
of  the  corporation.  Since  the  applica- 
tion had  been  made  by  the  stockhold- 
ers to  the  managing  officers  of  the  cor- 
poration to  bring  the  action,  and  they 
had  declined  to  do  so,  the  stockholders 
were  competent  parties  to  bring  the 
action  in  their  own  names,  making  the 
corporation  a  party  defendant. 

Substitution  of  Parties. — In  Burnett 
V.  Milnes,  148  Ind.  230,  46  N.  E.  464, 
the  plaintiff,  a  married  woman,  after 
filing  a  bill  in  equity  to  resist  the  re- 
fusal to  probate  a  will  on  the  grounds 
of  fraud,  died.  The  action  did  not 
abate,  and  her  husband  and  daughter 
were  proper  parties  to  continue  the 
suit. 

38.     Eldridge  v.  Turner,  11  Ala.  1049. 

Cal East    Riverside    Irr.    Co.    v.    Hol- 

comb,  126  Cal.  315,  58  Pac.  817.  Del.— 
Davidson  v.  Wilson,  3  Del.  Ch.  307. 
Ga.— White  v.  Bleckley,  105  Ga.  173, 
31  S.  E.  147;   Tarver  v.  New  England 


Mtg.  Security  Co.,  96  Ga.  536,  23  S. 
E.  507.  111.— Elston  v.  Blanchard,  3 
111.  420;  Kannally  v.  Renner,  84  I1L 
App.  51.  Ind. — Frankel  v.  Garrard, 
160  Ind.  209,  66  N.  E.  687;  Lindley  v. 
Cravens,  2  Blackf.  426.  la. — String- 
field  v.  Graff,  22  Iowa  438.  Kan— Le- 
Roy  Coal  &  Min.  Co.  v.  Crowl,  3  Kan. 
App.  288,  45  Pac.  132.  Ky.— Daniel  v. 
Hannagan,  5  J.  J.  Marsh.  48.  La. — 
Cane  v.  Sewall,  34  La.  Ann.  1096;  Ever- 
ett v.  McKinney,  7  La.  378;  Kenner  v. 
Duncan's  Exrs.,  3  Mart.  (N.  S.)  563. 
But  see  Pironi  v.  Riley,  39  La.  Ann. 
302,  1  So.  675.  Md.— Hill  v.  Reifsnider, 
39  Md.  429;  Hodges  v.  Planter's  Bank, 
7    Gill    &    J.    306.      Minn.— McNair    v. 

Toler,    21    Minn.    175.     Mo Fulkerson 

v.  Davenport,  70  Mo.  541.  N.  Y. — Hug- 
gins  v.  King,  3  Barb.  616;  Mumford  v. 
Sprague,  11  Paige  438;  Campbell  v. 
Western,  3  Paige  124.  See  Gibson  v. 
Blakley,  85  Hun  305,  32  N.  Y.  Supp. 
1005.  Va. — Harrison  v.  Wallton's  Exrs., 
95  Va.  721,  30  S.  E.  372,  64  Am.  St. 
Rep.  830,  41  L.  R.  A.  703.  Wis.— New- 
comb  v.  Horton,  18  Wis.  566. 

Fraudulent  Joinder. — In  De  Garcia 
v.  San  Antonio  R.  Co.  (Tex.  Civ.  App.), 
77  S.  W.  275,  plaintiff,  a  widow, 
brought  an  action  to  have  a  judgment 
set  aside  for  fraud  on  the  part  of  her 
children  in  joining  her  as  a  party  in 
a  suit  against  the  defendant  company, 
without  her  knowledge  and  consent,  for 
the  purpose  of  cutting  off  her  rights. 
Held,  that  it  was  unnecessary  for  the 
plaintiff  in  this  action  to  join  her  chil- 
dren as  defendants. 

Assignee  of  Defendant. — In  Frankel 
v.  Garrard,  160  Ind.  209,  66  N.  E.  687, 
an  assignee  of  the  party  defendant 
under  the  original  judgment  was  held 
to  be  properly  joined  with  the  latter 
to  impeach  judgment  for  fraud. 

Sheriff  Defendant. — In  East  River- 
side Irr.  Dist.  v.  Holcomb,  126  Cal.  315, 
58  Pac.  817,  plaintiff  filed  a  eomplaint 
to  enjoin  H.,  a  sheriff,  from  executing 
a  judgment  to  which  the  complainant 
was  not  a  party.  Held,  that  the  sher- 
iff was  a  proper  party  and  that  the  par- 
ties who  procured  the  judgment  might 
be  also  made  parties  defendant  on  the 
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that  appear  without  fraud,  its  decision  must  of  necessity  be  final  and 
conclusive.39 

b.  Infants.  —  An  infant  who  has  been  aggrieved  by  a  decree  or 
judgment  obtained  by  fraud,  may  be  a  party  to  an  original  bill  to  im- 
peach such  bill  or  judgment,40  and  such  a  bill  may  be  filed  either 
during  minority  or  within  a  reasonable  time  after  attaining  majority.41 

c.  Strangers  to  Original  Proceedings.  —  It  is  well  settled  that  a 
stranger  to  a  suit,  who,  if  a  judgment  therein  was  given  full  credit 
and  effect,  would  be  prejudiced  in  regard  to  some  pre-existing  right, 
is  permitted,  for  cause,  to  impeach  the  judgment.  Being  neither  a 
party  to  the  judgment,  nor  entitled  to  manage  the  cause  or  appeal  from 
the  judgment,  he  would  otherwise  be  without  a  remedy.42  But  strangers 
to  the  original  proceeding  who  are  purchasers  of  the  litigated  property 
in  good  faith  cannot  be  charged  as  defendants,  since  their  rights  will 
be  protected.43 

4.     Averments.  —  a.     Definiteness  and  Certainty.  —  A  bill  or  corn- 


sheriff's  motion,  though  against  the 
plaintiff's  objections.  It  being  con- 
ceded by  the  court  that  these  parties 
were  not  necessary,  but  proper  to  the 
decision   of   the   case   on   its   merits. 

39.  Faulkner  v.  Davis,  18  Gratt. 
(Va.)  651,  98  Am.  Dec.  698;  Baylor's 
Lessee  v.  Dejarnette,  13  Gratt.  (Va.) 
164. 

Virtual  Representation. — In  Harri- 
son v.  Wallton's  Exrs.,  95  Va.  721,  30 
S.  E.  372,  64  Am.  St.  Rep.  830,  41  L.  R. 
A.  703,  the  court  says:  "It  would  cer- 
tainly be  unreasonable  and  unjust  that 
a  party  having  a  charge  upon  an  estate 
affecting  the  whole  fee  should  be  de- 
layed or  embarrassed  in  enforcing  his 
claim  because  of  limitations  by  way  of 
remainder  to  persons  whom  it  might  be 
impossible  or  improper  to  make  par- 
ties to  the  cause.  To  obviate  this  diffi- 
culty, the  doctrine  of  virtual  represen- 
tation has  been  introduced,  by  which 
certain  parties  before  the  court  are 
regarded  as  representing  those  who 
come  after  them  with  contingent  in- 
terests. 

40.  Ill Johnson    v.    Buck,    220    111. 

226,  77  N.  E.  163;  Grimes  v.  Grimes, 
143  111.  550,  32  N.  E.  847.  N.  Y.— War- 
ren v.  Union  Bank,  157  N.  T.  259,  51 
N.  E.  1036,  68  Am.  St.  Rep.  777,  43 
L.  R.  A.  256.  W.  Va.— Poling  v.  Poling, 
61  W.  Va.  78,  55  S.  E.  993. 

41.  Kuchenbeiser  v.  Beckert,  41  HI. 
172;  Poling  v.  Poling,  61  W.  Va.  78,  55 
S.  E.  993. 

By  Next  Friend In  Poling  v.  Pol- 
ing, supra,  it  was  held  that  an  infant 
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in  filing  a  bill  for  relief  against  a  de- 
cree should   do   so  by   next   friend. 

42.  U.  S. — Carey  v.  Houston,  etc.  R. 
Co.,  150  U.  S.  170,  14  Sup.  Ct.  63,  37 
L.  ed.  1041;  Pacific  R.  Co.  v.  Missouri 
Pac.  R.  Co.,  Ill  U.  S.  505,  4  Sup.  Ct. 
583,  28  L.  ed.  498;  Richardson  v.  Loree, 
94  Fed.  375,  36  C.  C.  A.  301.  Ala.— 
Decatur  First  Nat.  Bank  v.  Pullen,  129 
Ala.  638,  29  So.  685;  Sayre  v.  Elyton 
Land  Co.,  73  Ala.  85.  Colo. — Crippen 
v.  X.  Y.  Irr.  Ditch  Co.,  32  Colo.  447, 
76  Pac.  794;  Schuster  v.  Rader,  13  Colo. 
329,  22  Pac.  505.  Mich.— Edson  v. 
Cummings,  52  Mich.  52,  17  N.  W.  693. 
Miss. — Bergman  v.  Hutcheson,  60  Miss. 
872.  N.  J. — Palmer  v.  Martindell,  43 
N.  J.  Eq.  90,  10  Atl.  802. 

Bondholder. — In  Richardson  v.  Loree, 
94  Fed.  375,  36  C.  C.  A.  301,  R.  was 
an  owner  of  the  bonds  of  the  Teche 
Railroad  &  Sugar  Co.  L.,  by  fraud  and 
collusion,  obtained  a  decree  against 
said  corporation  to  which  R.  was  not  a 
party.  Held,  that  since  R. 's  interests 
were  affected  by  such  decree,  he  might 
file  a  bill  to  impeach  it. 

Receiver In    Denton    v.    Baker,    93 

Fed.  46,  35  C.  C.  A.  187,  B.,  a  receiver 
of  an  insolvent  National  Bank,  filed 
this  bill  to  impeach  the  judgment  of  a 
state  court  for  fraud.  He  was  not  a 
party  to  the  proceedings  in  the  state 
court,  the  action  being  brought  against 
the  corporation  itself.  Held,  that  he 
was  a  proper  party  to  resist  the  judg- 
ment. Citing  National  Bank  v.  Colby, 
21  Wall.  (U.  S.)   609,  22  L.  ed.  687. 

43.  Hayden  v.  Hayden,  46  Cal.  333; 
Calef  v.  Parsons,  48  111.  App.  253. 
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plaint  praying  for  equitable  relief  against  a  decree  or  judgment  must 
state  the  necessary  facts  in  a  positive,  definite  and  certain  manner.*4 
Innuendoes  and  general  conclusions  will  not  suffice.45 

The  nature  and  character  of  the  original  proceedings  in  which  the  judg- 
ment or  decree  sought  to  be  enjoined  was  obtained,  should  be  set  out 
with  sufficient  fullness  so  that  the  court  may  determine  with  reason- 
able certainty  what  the  issues  were  in  the  former  suit  and  the  defense 
relied  upon.  This  may  be  done  either  by  averment  in  the  bill  or  com- 
plaint, or  by  attaching  a  substantial  statement  of  the  proceedings  as 
an  exhibit.46 

Averments  of  Fraud.  — The  specific  facts  upon  which  fraud  is  prem- 
ised must  be  alleged  clearly  and  positively.  Conclusions  and  innuendoes 
will  not  meet  the  requirements.47 


44.  U.  S. — Brown  V.  Pegram,  149 
Fed.  515.  Ga. — Benedict  v.  Gammon 
Theo.  Sem.,  122  Ga.  412,  50  S.  E.  162. 
Ky. — Louisville  Tobacco  Warehouse 
Co.  v.  Wood,  26  Ky.  L.  Eep.  769,  32  S. 
W.  456;  Benedict  V.  Wilhoite,  26  Ky. 
L.  Rep.  178,  80  S.  W.  1155.  Neb.— Par- 
ker v.  Parker,  73  Neb.  4,  102  N.  W.  85; 
Zweibel  v.  Caldwell,  72  Neb.  47,  99  N. 
W.  843,  102  N.  W.  84.  S.  D  — Ft. 
Pierre  v.  Hall,  19  S.  D.  663,  104  N.  W. 
470,  117  Am.  St.  Rep.  972.  Tex.— Gil- 
bert V.  Cooper,  43  Tex.  Civ.  App.  328, 
95  S.  W.  753.  Wash. — Stewart  v.  Med- 
ical Examiners,  48  Wash.  655,  94  Pae. 
472. 

Information  and  Belief. — In  Phillips 
V.  Norton,  18  S.  D.  530,  101  N.  W.  727, 
an  action  was  brought  to  restrain  the 
enforcement  of  a  judgment.  The  plain- 
tiff alleged:  "That  plaintiff  is  informed 
and  believes  that  the  defendant,  Joe 
Kirby,  now  claims  to  own  said  judg- 
ment." The  court  held  that  in  the 
absence  of  a  motion  to  make  more  def- 
inite and  certain,  such  allegation  of 
ownership  was   sufficient. 

45.  Reed  v.  New  York  Nat.  Exch. 
Bank,  230  111.  50,  82  N.  E.  341;  Ste- 
phens v.  Marion,  132  Iowa  490,  107 
N.  W.  614. 

In  Reed  v.  New  York  Nat.  Exch. 
Bank,  supra,  a  bill  was  filed  to  pre- 
vent collection  of  a  judgment  by  de- 
fendant. Appellant  alleged  in  bis  bill 
for  injunction,  that  the  judgment  in 
question  was  obtained  without  process, 
but  did  not  allege  that  if  process  had 
been  served  and  defense  interposed, 
the  result  of  the  suit  would  have  been 
different.  The  appellant  further  al- 
leged that  he  had  always  had  a  good 
defense  to  any  action  which  might  be 
brought,   but   failed   to    allege   any   of 


the  facts  upon  which  he  relied  as  a 
defense.  The  court  said:  "The  meTe 
statement  that  he  had  a  good  defense 
is  not  sufficient  to  justify  a  court  of 
equity  in  entertaining  the  bill.  In 
suits  for  injunctions  the  general  rule 
of  equity  is  that  the  cause  of  action 
should  be  set  forth  with  such  par- 
ticularity as  to  enable  the  chancellor, 
from  an  inspection  of  the  bill  alone, 
to  grant  the  relief  sought.  The  pleader 
must  allege  the  facts  entitling  him 
to  relief  with  precision  and  certainty, 
so  as  to  distinctly  inform  the  opposite 
party  of  the  nature  of  the  case  he  is 
called  upon  to  meet,  and  if  the  bill 
contains  only  indefinite  allegations,  a 
demurrer  will  be  sustained.  The  bill 
must  set  forth  facts,  and  not  mere 
conclusions  of  law,  and  if  conclusions 
are  used,  they  must  be  supported  with 
allegations  of  fact. 

46.  Ala Wiggins     v.     Steiner,     103 

Ala.  655,  16  So.  8.  Ark — Whitehill  v. 
Butler,  51  Ark.  341,  11  S.  W.  477.  111.— 
Buntain  V.  Blackburn,  27  111.  406.  Ky. 
Louisville,  etc.  Co.  v.  Wood,  26  Ky.  L. 
Rep.  769,  82  S.  W.  456.  Mo.— Hamilton 
v.  McLean,  169  Mo.  51,  68  S.  W.  930; 
Parsons  v.  Wilkerson,  10  Mo.  713.  Ore. 
Saunders  v.  Pike,  6  Ore.  312.  Tex— 
Johnson  v.  Templeton,  60  Tex.  238. 

47.  U.  S—  United  States  v.  Ather- 
ton,  102  U.  S.  372,  26  L.  ed.  213.  Ala. 
McDonald  v.  Pearson,  114  Ala.  630,  21 
So.  534;  Spence  v.  Duren,  3  Ala.  251. 
Ark.— King  v.  Clay,  34  Ark.  291.  Cal. 
People  v.  Perris,  Irr.  Dist.,  142  Cal.  601, 
76  Pac.  381.  Conn. — Gates  t>.  Steele, 
58  Conn.  316,  20  Atl.  474,  18  Am.  St. 
Rep.  268.  Del. — Kersey  v.  Rash,  3  Del. 
Ch.  321.  Ga, — Coleman  v.  Coleman,  113 
Ga.  149,  38  S.  E.  400;  McCook  v.  Bernd, 
79  Ga.   391,  5   S.  E.   75.     Idaho— Haz- 
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b.  Necessary  Averments. —  In  General.  —  It  must  be  averred  that 
the  enforcement  of  the  decree  or  judgment  complained  of  would  work 
injury  or  injustice  to  the  complainant,48  and  that  the  decree  or  judg- 
ment to  be  impeached  was  rendered  through  no  lack  of  care  or  diligence 
on  the  part  of  the  complainant.49 


zard  v.  Cole,  1  Idaho  276.  111.— Elston 
V.  Blanchard,  3  111.  420.  la — Blanchard 
v.  Ware,  43  Iowa  537.  Kan — Ohio  & 
W.  Mtg.  &  Trust  Co.  v.  Carter,  9  Kan. 
App.  621,  58  Pac.  1040.  Ky.— Bell  v. 
Rucker,  4  B.  Mon.  452.  Neb. — Shufeldt 
v.  Gandv,  25  Neb.  602,  41  N.  W.  553. 
N.  Y—  Whittlesey  v.  Delaney,  73  N.  Y. 
571;  Smith  v.  Nelson,  62  N.  Y.  286. 
Ohio — Pendleton  v.  Galloway,  9  Ohio 
178,  34  Am.  Dec.  434.  Ore. — Froebrich 
p.  Lane,  45  Ore.  13,  76  Pac.  351,  106 
Am.  St.  Rep.  634.  Tenn.— Wessell  v. 
Sharp,  39  S.  W.  543.  Tex.— Gulf,  etc. 
R.  Co.  v.  Henderson,  83  Tex.  70,  18  S. 
W.  432.  W.  Va. — Davis  V.  Landcraft, 
10  W.  Va.  718.  Wis. — McLachlan  v. 
Staples,  13  Wis.  448. 

"The  circumstances  explanatory  of 
the  fraud  charged  must  be  stated  by 
way  of  inducement  to  the  relation  aris- 
ing out  of  the  proceedings,  and  the 
decree  alleged  to  be  fraudulent,  ob- 
tained." Lube  Eq.  PI.  312.  And  see 
Adams'   Eq.   420. 

48.  Minn. — McNair  v.  Toler,  21 
Minn.  175.  Neb.— Van  Every  v.  San 
ders,  69  Neb.  509,  95  N.  W.  870.  N.  D. 
Bruegger  v.  Cartier,  126  N.  W.  491. 

After  setting  out  the  circumstances 
of  fraud  under  which  the  decree  was 
obtained,  the  complainant  must  allege 
"that,  having  lately  discovered  the 
same,  he  applied  to  the  defendant  for 
redress,  and  not  to  insist  on  the  decree. 
The  injury  complained  of  is  the  de- 
fendant's refusal  to  comply  with  the 
request,"  Lube  Eq.  PL  312,  313. 

49.  TJ.  S Cragin  t\  Lovell,  109  U.  S. 

194,  3  Sup.  Ct.  132,  27  L.  ed.  903;  Na- 
tional Surety  Co.  v.  State  Bank,  120 
Fed.  593,  56  C.  C.  A.  657,  61  L.  R.  A. 
394;  Bucki,  etc.  Lumb.  Co.  v.  Atlantic 
Lumb.  Co.,  116  Fed.  1,  53  C.  C.  A.  513; 
Massachusetts  Ben.  Life  Assn.  V.  Loh- 
miller,  74  Fed.  23,  20  C.  C.  A.  274.  Ala. 
Evans  V.  Wilhite,  52  So.  845;  Collier  v. 
Parish,  147  Ala.  526,  41  So.  772;  Damp- 
skibsaktieselskabet  Habil  v.  United 
States  Fidelity  Co.,  142  Ala.  363,  39  So. 
54;  Foshee  v.  McCreary,  123  Ala.  493, 
26  So.  309.  Ariz. — MacRitchie  v.  Ste- 
vens, 8  Ariz.  410,  76  Pac.  478.     Ark.— 
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SDaulding  Mfg.  Co.  v.  Chaudoin,  87  Ark. 
4l8,  112  S.  W.  10S7;  Gorman  v.  Bon- 
ner, 80  Ark.  339,  97  S.  W.  282.  CaL— 
Eldred  v.  White,  102  CaL  600,  36  Pac. 
944;  Boston  v.  Haynes,  33  CaL  31.  Ga. 
Revnolds  Mtg.  Co.  v.  Martin,  116  Ga. 
495,  42  S.  E.  796;  Fitzgerald  v.  Bo  wen, 
114  Ga.  691,  40  S.  E.  735,  88  Am.  St. 
Rep.  53;  Sasser  v.  Olliff,  91  Ga.  84,  16 
S.  E.  312.  111.— Telford  v.  Brinkerhoff, 
163  111.  439,  45  N.  E.  156;  Weeks  v. 
Holmes,  101  111.  App.  435.  Ind. — Warne 
V.  Irwin,  153  Ind.  20,  53  N.  E.  926;  Rat- 
liff  V.  Stretch,  130  Ind.  282,  20  N.  E. 
439.  See  Adams  School  Twp.  v.  Irwin 
150  Ind.  12,  49  N.  E.  806.  la.— Steiner 
f.  Lenz,  110  Iowa  49,  81  N.  W.  190. 
Kan. — Howard  v.  Eddy,  56  Kan.  498, 
43  Pac.  1133.  Ky.— Mitchell  v.  Kerby, 
18  Ky.  L.  Rep.  961,  38  S.  W.  507.  Md. 
Maryland  Steel  Co.  v.  Marney,  91  Md. 
360,  46  Atl.  1077.  Minn.— O 'Brien  v. 
Larson,  71  Minn.  371,  74  N.  W.  148; 
Wieland  v.  Shillock,  23  Minn.  227.  Miss. 
Lott  v.  Michel,  16  So.  794;  Leggett  v. 
Morris,  6  Smed.  &  M.  723.  Mo.— Cad- 
walader  v.  Atchison,  1  Mo.  659.  Neb. 
Phenix  Ins.  Co.  v.  Herpolsheimer  Imp. 
Co.,  78  Neb.  707,  111  N.  W.  606;  Van 
Antwerp  V.  Lathrop,  70  Neb.  747,  98 
N.  W.  35;  Lincoln  v.  Bell,  65  Neb.  351, 

91  N.  W.   287.     N.  J Hayes  v.  U.  S, 

Phonograph  Co.,  65  N.  J.  Eq.  5,  55  Atl. 

84.     N.  Y Ross  v.  Wood,  70  N.  Y.  8; 

Metropolitan  El.  R.  Co.  v.  Johnston,  32 
N.  Y.  Supp.  49.  Okla. — Guthrie  v.  Mc- 
Kinnon,  19  Okla.  306,  91  Pac.  851; 
Racey  v.  Racey,  12  Okla.  650,  73  Pac 
305.  "  Ore. — Meinert  V.  Harder,  39  Ore. 
609,  65  Pac.  1056.  R.  I.— Opie  r.  Clan- 
cy, 27  R.  I.  42,  60  Atl.  635.  S.  D  — 
Ft.  Pierre  v.  Ball,  19  S.  D.  663,  104  N. 
W.  470,  117  Am.  St.  Rep.  972.  Tenn. 
Huff  v.  Miller,  58  S.  W.  876.  Tex  — 
White  v.  Powell,  38  Tex.  Civ.  App.  38, 
84  S.  W.  836;  Bergstrom  v.  Kiel,  28  Tex. 
Civ.  App.  532,  67  S.  W.  781.  Va.— 
Slack  v.  Wood,  9  Gratt.  40.  Wash.— 
Spokane  Coop.  Min.  Co.  v.  Pearson,  28 
Wash.  118,  68  Pac.  165.  W.  Va.— Hall 
v.  McGregor,  65  W.  Va.  74.  64  S.  E. 
736;  Knapp  V.  Snyder,  15  W.  Va.  434. 
Wis.— Nye  f.  Sochor,  92  Wis.  40,  65  N. 
W.  854,  53  Am.  St.  Rep.  896, 


BILLS   TO   IMPEACH  JUDGMENTS 


487 


Existence  of  Meritorious  Defense. —  A  meritorious  defense  to  the  bill 
or  action  at  law  must  also  be  alleged  in  terms,  showing  the  nature  of 
the  defense  and  not  merely  a  general  statement  of  it.60 

Jurisdictional  Averment. — No  Adequate  Remedy  at  Law.  —  It     must     b  e 


50.  U.  S.— White  V.  Crow,  110  U.  S. 
183,  4  Sup.  Ct.  71,  28  L.  ed.  113.  Ala. 
Fields  v.  Henderson,  50  So.  56;  Collier 
v.  Parish,  147  Ala.  526,  41  So.  772.  Ark. 
Simpson  Mfg.  Co.  v.  Moore,  126  S.  W. 
1074;  Chambliss  v.  Reppy,  54  Ark.  539, 

16   S.   W.   571.     Cal Parsons  v.   Weis, 

144  Cal.  410,  77  Pac.  1007;  Berger  v. 
Horlock,  10  Cal.  App.  352,  101  Pac.  918. 
Ga. — Woodward  v.  Dromgoole,  71  Ga. 
523.  111. — Cadillac  Auto  Co.  v.  Boynton, 
240  111.  171,  88  N.  E.  564;  Reed  v.  N.  Y. 
Nat.  Exch.  Bank,  230  111.  50,  82  N.  E. 
341.  Ind. — Meyer  v.  Wilson,  166  Ind. 
651,  76  N.  E.  748.  la.— Lindberg  v. 
Thomas,  137  Iowa  48,  114  N.  W.  562; 
Taggart  v.  Wood,  20  Iowa  236.  Kan. 
Tootle  v.  Ellis,  63  Kan.  422,  65  Pac. 
675,  88  Am.  St.  Rep.  246.  Miss.— New- 
man v.  Taylor,  69  Miss.  670,  13  So.  831; 
Stewart  v.  Brooks,  62  Miss.  492.  Mo. 
Wabash  R.  Co.  v.  Mirrielees,  182  Mo. 
126,  81  S.  W.  437;  Sauer  v.  Kansas  City, 
69  Mo.  46.  Neb.— Rowland  v.  Standi- 
ford,  78  Neb.  343,  110  N.  W.  1021;  Dor- 
wart  v.  Troyer,  2  Neb.  (Unof.)  22,  96 
N.  W.  116.  And  see  Westman  v.  Carl- 
son, 86  Neb.  847,  126  N.  W.  515;  Ritchey 
v.  Seeley*  73  Neb.  164,  102  N.  W.  256. 
N.  J.— Stout  v.  Slocum,  52  N.  J.  Eq.  88, 
28  Atl.  7.  N.  Y—  Reich  v.  Cochran,  102 
N.  Y.  Supp.  827.  N.  C— Dudley  v.  Cole, 
21  N.  C.  429.  Ohio— Gifford  v.  Morri- 
son, 37  Ohio  St.  502,  41  Am.  Rep.  537. 
Ore. — Handley  v.  Jackson,  31  Ore.  552, 
50  Pac  915,  65  Am.  St.  Rep.  839.  E.I 
Spooner  v.  Le  Land,  5  R.  I. 
348.  Tenn. — Kirkpatrick  v.  Utley,  14 
Lea  96.  Tex. — New  York  Chem.  Co.  v. 
Spell  Bros.  (Tex.  Civ.  App.),  120  S.  W. 
579;  Dashner  v.  Wallace,  29  Tex.  Civ. 
App.  151,  68  S.  W.  307.  Vt.— Nason  v. 
Smalley,  8  Vt.  118.  Wash.— Brandt  v. 
Little,  47  Wash.  194,  91  Pac.  765,  14 
L.  R.  A.  (N.  S.)  213.  Wis.— Wilkinson 
v.  Rewey,  59  Wis.  554,  18  N.  W.  513. 

See  the  title,  "Affidavits  of  Merit 
and  Defense,"  Vol.  1,  p.  643. 

Sufficiency  of  Allegation. — In  Hollin- 
ger  v.  Reeme,  138  Ind.  363,  36  N.  E. 
1114,  46  Am.  St.  Rep.  402,  24  L.  R.  A. 
46,  the  allegation  of  the  meritorious 
defense  was  as  follows:  "And  the 
court  made  no  inquiry  into  the  merits 
of  said  cause,  and  had  such  cause  been 


submitted  to  the  court  for  inquiry,  no 
judgment  could  have  been  rendered 
against  him."  The  court  said:  "This 
is  in  the  nature  of  an  argument,  and 
does  not  amount  to  an  allegation  that 
the  defendant  had  a  meritorious  de- 
fense in  cause  9917,  wherein  the  judg- 
ment was  rendered.  He  should  have 
stated  the  facts  showing  such  defense, 
so  that  the  court  could  have  seen  its 
merits  and  the  injustice  of  the  alleged 
fraudulent  judgment." 

Relief  Granted  Without  Showing  of 

Meritorious    Defense U.    S. — Mills    v. 

Scott,  43  Fed.  452.  Ark.— Ryan  v.  Boyd, 
33  Ark.  778.  Colo.— Crippen  v.  X.  ?. 
Irr.  Ditch  Co.,  32  Colo.  447,  76  Pac. 
794.  Conn. — Blakeslee  v.  Murphy,  44 
Conn.  188.  la. — Mosher  v.  McDonald, 
128  Iowa  68,  102  N.  W.  837.  But  see 
Lindberg  v.  Thomas,  137  Iowa  48,  114 
N.  W.  562,  holding  that  relief  will  not 
be  granted  even  though  the  court  had 
no  jurisdiction  to  render  the  decree,  if 
the  judgment  plaintiff  has  a  valid  claim 
whereon  it  was  rendered  and  to  which 
there  is  no  defense.  Minn. — Magin  v. 
Lamb,  43  Minn.  80,  44  N.  W.  675,  19 
Am.  St.  Rep.  216.  Tenn.— Bell  v.  Wil- 
liams, 1  Head  229.  Tex. — Fox  v.  Rob- 
bins  (Tex.  Civ.  App.),  62  S.  W.  815; 
Harrison  v.  Lokey,  26  Tex.  Civ.  App. 
404,  63   S.  W.  1030. 

In  Illinois,  Nebraska  and  Oklahoma, 
even  though  the  decree  or  judgment 
is  void  because  of  lack  of  jurisdiction, 
equity  will  refuse  relief  unless  a  mer- 
itorious defense  is  alleged.  111. — Col- 
son  v.  Leitch,  110  111.  504;  Rogan  v. 
Eads,  101  111.  App.  509.  Neb.— Pilger 
v.  Torrence,  42  Neb.  903,  61  N.  W.  99; 
Janes  v.  Howell,  37  Neb.  320,  55  N.  W. 

965,  40  Am.  St.  Rep.  494.    Okla Hock- 

aday  v.  Jones,  8  Okla.  156,  56  Pac.  1054. 

Allegations  of  Meritorious  Defense 
Not  Traversable. — In  Wilson  v.  Haw- 
thorne, 14  Colo.  530,  24  Pac.  548,  20  Am. 
St.  Rep.  290,  an  action  was  brought 
against  defendant  upon  a  judgment.  By 
way  of  eross  complaint,  in  the  nature 
of  a  bill  in  equity,  defendant  opposed 
the  judgment  for  want  of  jurisdiction. 
There  was  no  averment  of  meritorious 
defense  to  the  claim  upon  which  the 
judgment  was  based.     The  court  said. 
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averred  that  the  complainant  has  no  adequate  remedy  at  law,  or  that 
he  has  exhausted  his  remedy  without  avail.61 

5.  Verification.  —  If  the  bill  or  complaint  in  terms  prays  that  an 
injunction  should  be  granted,  such  a  bill  should  be  verified,52  by  the 
eomplainant  in  person,  unless,  for  sufficient  cause,  his  attorney  would 
be  authorized  to  do  so.63 

6.  The  Prayer.  —  The  prayer  must  be  varied  necessarily  according 
to  the  nature  of  the  fraud  used,  and  the  extent  of  its  operation  in 
obtaining  an  improper  decree.64 

In  addition  to  the  specified  relief  prayed  for,  the  court  may  be  asked 
to  grant  other  and  further  relief  relevant  to  the  object  of  the  suit  and 
within  its  equitable  powers.66 

B.  The  Answer.  —  If  the  respondent  elects  to  answer  the  bill  or 
complaint  he  should  do  so  in  a  manner  responsive  to  the  allegations 
contained   therein,56  and  should  essentially  repudiate  every  possible 


"The  showing  of  merits  should  not  be 
required  to  the  extent  of  compelling  a 
party  against  whom  a  judgment  had 
been  obtained,  without  jurisdiction  over 
his  person,  to  come  into  a  court  of 
equity  and  assume  the  burden  of  dis- 
proving his  liability.  On  the  contrary, 
a  party  thus  circumstanced  is  entitled 
to  the  maintenance  of  his  right  to  de- 
fend against  such  supposed  liability  in 
an  action  wherein  his  adversary  must 
assume  the  burden  of  proof.  This  dis- 
tinction is  important  in  all  cases  and 
in  many  may  be  absolutely  controll- 
ing. The  allegation  of  merits,  though 
not  traversable,  may  very  properly  be 
required  as  an  earnest  of  good  faith 
from  the  party  seeking  relief  from  a 
supposed  unauthorized  judgment." 

51.     TJ.    S Hungerford    v.    Si«erson, 

20  How.  156,  15  L.  ed.  869.  See  Na- 
tional Surety  Co.  v.  State  Bank,  120 
Fed.  593,  56  C.  C.  A.  657,  61  L.  R.  A. 
394.  Ala. — National  Fertilizer  Co.  'v. 
Hinson,  103  Ala.  532,  15  So.  844.  See 
Morrison  v.  Morrison,  105  Ala.  637,  17 
So.  109.  Ark.— Dale  v.  W.  H.  Bland 
Co.,  124  S.  W.  1026;  Spaulding  Mfg. 
Co.  v.  Chaudoin,  87  Ark.  418,  112  S.  W. 
1087.  Cal. — Estudillo  v.  Security  Loan 
&  Trust  Co.,  149  Cal.  556,  87  Pae.  19; 
Eldred  v.  White,  102  Cal.  600,  36  Pac. 
944.  Ind.— Ratliff  V.  Stretch,  130  Ind. 
282,  30  N.  E.  30.  Neb. — Lininger  v. 
Glenn,  33  Neb.  187,  49  N.  W.  1128. 
Okla. — Hockaday  v.  Jones,  8  Okla.  156, 
56  Pac.  1054.  B.  I. — Opie  v.  Clancy, 
27  R.  I.  42,  60  Atl.  635. 

Respondent's  Insolvency.  —  It  haa 
been  held  in  some  jurisdictions  that  a 
statement    of    the    respondent'*    insol- 

VoL  IV 


vency  is  necessary  as  a  part  of  the 
allegation  that  there  is  no  adequate 
remedy  at  law.  Ga. — McLendon  v. 
Hooks,  15  Ga.  533;   McGehee  v.  Jones, 

10  Ga.  127.     Nev Connery  v.  Swift,  9 

Nev.    39.      Tex. — Townsend    v.    Quinan, 

36     Tex.     548.      W.     Va Wamsley    v. 

Stalnaker,  24  W.  Va.   214. 

But  see  contra,  Smith  v.  Schwed,  6 
Fed.  455. 

52.  Ross  v.  Crews,  33  Ind.  120.  See 
the  titles,  "Injunctions;"  "Verifica- 
tion." 

53.  Smothers  v.  Meridian  Fertilizer 
Factory,  137  Ala.  166,  33  So.  893.  See 
Newcome  v.  Wiggins,  78  Ind.  306;  An- 
thony v.  Karbach,  64  Neb.  509,  90  N. 
W.  243,  97  Am.  St.  Rep.  662.  This 
matter  is   largely   statutory. 

54.  Adams    Eq.    420. 

55.  Flood  v.  Templeton,  152  Cal.  MS, 
92  Pac.  78,  13  L.  R.  A.  (N.  S.)  579; 
Miller  v.  Curry,  53  Cal.  665.  See  gen- 
erally the  title   "Equity." 

56.  Hazelhurst  v.  Sea  Island  City 
Hotel  Co.   (N.  J.),  25  Atl.  201. 

New  Matter. — In  East  Side  Irr.  Dist. 
v.  Holcomb,  126  Cal.  315,  58  Pae.  817, 
a  bill  was  filed  against  a  sheriff  to 
enjoin  him  from  carrying  into  effect 
a  judgment.  At  the  request  of  the 
sheriff,  other  parties  who  were  inter- 
ested in  the  matter  were  joined  as 
defendants.  These  parties,  by  way  of 
cross-complaint,  set  up  an  independent 
cause  of  action,  in  answering  the  bill. 
This  was  in  no  way  pertinent  to  the 
judgment  complained  of,  and  the  court 
refused  to  allow  such  new  matter  to 
be   pleaded 
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equity  upon  which  complainant's  bill  was  founded.67 

C.  Replication  or  Reply.  —  The  defendant  must  put  in  an  answer 
to  an  original  bill  to  impeach  a  decree  for  fraud,  to  which  a  replication 
may  be  filed.58  If  fraud  is  denied  in  the  answer,  the  decree  which  is 
impeached  may  be  pleaded.69 

£>.  Demurrer.  —  If  the  bill  lacks  equity  the  respondent  may  de- 
mur.60 

VII.  DEFENSES.  —  A.  In  General.  —  The  respondent  or  de- 
fendant may  defend  on  any  ground  which  is  fatal  to  the  equities  of 
the  bill  as  alleged.81 

B.  Laches.  —  In  General.  —  A  complainant  seeking  relief  against 
a  decree  or  judgment,  in  a  court  of  equity,  must  do  so  with  reasonable 
promptness.  Otherwise  relief  will  be  denied.  Laches  is  fatal  to  the 
cause.62 

Excuses  for  or  Avoidance  of  Laches.  —  If  the  complainant  for  a  long 
time  was  ignorant  of  the  judgment  against  him,  or  of  the  defense 
against  it,  he  will  not  be  denied  relief  if  he  acts  promptly  after  the 
facts  are  made  known  to  him.83 


57.  Weed  v.  Hunt,  76  Vt.  212,  56 
Atl.  980. 

58.  Kincaid  V.  Conly,  62  N.  C.  270. 

59.  Bradish  v.  Gee,  Ainbl.  229,  27 
Eng.  Reprint   152. 

60.  Stone  v.  Skerry,  31  Iowa  582; 
Weed  v.  Hunt,  76  Vt.  212,  56  Atl.  980. 
See  generally  the  title  "Demurrers." 

61.  Keely  v.  East  Side  Imp.  Co.,  16 
Colo.  App.  365,  65  Pac.  456.  Compare 
Schwarz   v.  Kennedy,   156  Fed.  316. 

62.  U.  S. — Eio  Grande  Irr.  Co.  v. 
Gildersleeve,  174  U.  S.  603,  19  Sup.  Ct. 
761,  43  L.  ed.  1103;  MeQuiddy  v.  Ware, 
20  Wall.  14,  22  L.  ed.  311;  Denton  v. 
Baker,  93  Fed.  46,  35  C.  C.  A.  187.  Ala. 
Raisin  Fertilizer  Co.  V.  McKenna,  114 
Ala.  274,  21  So.  816.  Cal  —  Bacon  v. 
Bacon,  150  Cal.  477,  89  Pac.  317;  Hil- 
dreth  v.  James,  109  Cal.  301,  41  Pac. 
1039.  Ga, — Field  v.  Jordan,  124  Ga. 
685,  52  S.  E.  885.  111.— Harding  v. 
Hawkins,  141  HI.  572,  31  N.  E.  307,  33 
Am.  St.  Rep.  347.  Ind.— Hollinger  v. 
Reeme,  138  Ind.  363,  36  N.  E.  1114,  46 
Am.  St.  Rep.  402,  24  L.  R.  A.  46.  la.— 
Kwentsky  v.  Sirovy,  121  N.  W.  27; 
Shehan  v.  Stuart,  117  Iowa  207,  90  N. 
W.  614.  Kan. — Cheney  v.  Hovey,  56 
Kan.  637,  44  Pac.  605.  Ky  —  Kellar  v. 
Stanley,  86  Ky.  240,  5  S.  W.  477.  Mass. 
Holbrook   v.   Holbrook,   114   Mass.   568. 

Mo Oxley    Stave    Co.    v.    Butler    Co., 

121  Mo.  614,  26  S.  W.  367.  Neb.— 
Koehler  v.  Reed,  1  Neb.  (Unof.)  836, 
96  N.  W.  380;  Osborn  v.  Gehr,  29  Neb. 
661,  46  N.  W.  84.  N.  3" — Thompson 
V.   Tilton,   34   N.   J.   Eq.   306.     N.   Y.— 


Stevens  v.  New  York  Central  Nat. 
Bank,  144  N.  Y.  50,  39  N.  E.  68.  N.  C. 
Moore  v.  Gulley,  144  N.  C.  81,  56  S.  E. 
681,  10  L.  R.  A.  (N.  S.)  242.  Pa.— 
Philadelphia  v.  Wallace,  7  Pa.  Dist.  721. 
S.  D.— Ft.  Pierre  v.  Hall,  19  S.  D.  663, 
104  N.  W.  470,  117  Am.  St.  Rep.  972. 
Tenn. — Westbrook  v.  Thompson,  104 
Tenn.  363,  58  S.  W.  223.  Tex.— McLane 
v.  San  Antonio  Nat.  Bank  (Tex.  Civ. 
App.),  68  S.  W.  63.  Va  —  Barnett  v. 
Barnett,  83  Va.  504,  2  S.  E.  733;  Cul- 
bertson  v.  Stevens,  82  Va.  406,  4  S.  E. 
607.  W.  Va. — Farmers'  Leaf  Tobacco 
W.  Co.  v.  Pridemore,  55  W.  Va.  451,  47 
S.   E.   258. 

See  generally  the  title  "Laches." 
Infant,  When  Guilty. — In  Stewart  v. 
Tennant,  52  W.  Va.  559,  44  S.  E.  223, 
plaintiff  commenced  this  suit  to  restrain 
enforcement  of  a  judgment  against 
him.  At  this  time  plaintiff  had  at- 
tained his  majority,  but  it  appears  that 
the  judgment  had  been  rendered  some 
years  before.  The  court  held  that  the 
time  elapsing  before  plaintiff  attained 
his  majority  was  not  material,  and  so 
long  as  he  proceeded  to  obtain  relief 
promptly  after  attaining  majority,  The 
defense  of  laches  would  be  unavail- 
ing. 

63.     U.    S. — United    States   v.   Beebe, 
180  U.  S.  343,  21  Sup.  Ct.  371,  45  L.  ed. 

563.     Ariz National     Metal      Co.     v. 

Green  Consol.  Copper  Co.,  11  Ariz.  108, 
89  Pac.  535,  9  L.  R.  A.  (N.  S.)  1062. 
Colo. — Keeley  v.  East  Side  Imp.  Co., 
16  Colo.  App.  365,  65  Pac.  456.     Mo — 
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VIII.  HEARING  AND  DETERMINATION.  —  A.  In  General. 
Where  the  main  object  of  a  suit  in  the  nature  of  an  original  bill  in 
equity  is  to  set  aside  and  annul  a  judgment,  and  an  injunction  sought 
is  simply  collateral  to  it,  it  does  not  follow  that  upon  the  dissolution  of 
an  injunction  the  bill  upon  which  it  was  granted  must  be  dismissed, 
since  if  other  and  further  proceedings  may  be  necessary  to  give  the 
relief  sought  by  the  action,  complainant  is  still  entitled  to  continue  his 
cause  as  an  original  suit  whenever  further  proceedings  are  necessary 
to  give  him  relief.64 

B.  Nature  op  Relief  Granted.  —  Equity  acts  in  personam,  hence 
the  decree  does  not  disturb  the  judgment  itself,  but  acts  directly  upon 
the  party  who  is  in  a  position  to  and  might,  if  not  restrained  of  his 
liberty,  enforce  the  judgment,  tying  his  hands  so  as  to  prevent  him 
from  doing  so,  thus  leaving  the  judgment  good  in  form,  but  valueless 
in  fact.  Such,  at  least,  is  the  rule  where  the  bill  is  filed  to  enforce  an 
equitable  right  which  could  not  have  been  enforced  at  law.65  But  when 
the  ground  for  relief  is  a  defense  valid  at  law,  the  bill  is  strictly  one  for 
new  trial,  hence  relief  is  decreed  accordingly.  Here  again  the  moral 
force  of  the  injunction  is  relied  upon  to  induce  the  defeated  party  to 
consent  to  a  new  trial.66 

That  equity  has  the  right  to  open  a  case  by  decreeing  a  new  trial  has 
been  vigorously  assailed.67    Some  authorities  hold  that  an  equity  court 


Johnson  v.  Chilton,  111  Mo.  App.  244, 
85  S.  W.  648.  Okla. — Guthrie  v.  Me- 
Kennon,  19  Okla.  306,  91  Pac.  851.  S. 
D. — Whitney  V.  Hazzard,  18  S.  D.  490, 
101  N  W  346.  Tex. — Dashner  v.  Wal- 
lace, 29  Tex.  Civ.  App.  151,  68  S.  W. 

307. 

64.  Advocate  v.  Dell'Ars  (Tex.  Civ. 
App.),  84  S.  W.  443.  See  the  title, 
"Injunctions." 

65.  U.  S. — National  Surety  Co.  v. 
State  Bank,  120  Fed.  593,  61  L.  R.  A. 
394  Ala. — Norwood  v.  Louisville  &  N. 
R.  Co.,  149  Ala.  151.  42  So.  683.  Ariz. 
National  Metal  Co.  v.  Green  Consol.  Co., 

II  Ariz.  108,  89  Pac.  535.  9  L.  R.  A. 
(N.  S.)  1062.  Ark. — Little  Rock,  etc. 
R.  Co.  V.  Newman,  73  Ark.  555,  84  S. 
W.  727.    111. — Lasher  v.  Annunziata,  119 

III  App.  653.  Wis — Balch  v.  Beach, 
119  Wis.  77,  95  N.  W.  132;  Zinc  Car 
Co.  v.  First  Nat.  Bank.  103  Wis.  125, 
79  N.  W.  229,  74  Am.  St.  Rep.  845. 

Unless  the  suit  is  in  a  court  having 
jurisdiction  over  the  former  judgment, 
the  proper  practice  is  to  order  the  de- 
fendant by  a  day  named  to  cancel  the 
judgment,  or  in  default  the  master  in 
chancery  to  execute  a  cancellation  in 
his  name,  and  also  a  perpetual  injunc- 
tion, etc.  Davenport  v.  Moore,  74  Fed. 
945;  Remer  v.  Mackay,  35  Fed.  86  (was 


so  executed);  Wadhams  v.  Gay,  73  HI. 
415;   Cooley  v.  Scarlett,  38  111.  316. 

66.  Mechanics'  Nat.  Bank  v.  Cole- 
hour,  44  111.  App.  470.  See  also  Trefz  v. 
Knickerbocker  Ins.  Co.,  '8  Fed.  177. 

Law  and  Equity  in  Same  Court. 
In  Brooks  v.  Twitchell,  IS2  Mass.  443, 
65  N~  E.  843,  94  Am.  St.  Rep.  662, 
plaintiff  commenced  this  suit  to  restrain 
enforcement  of  a  judgment  taken 
against  him  contrary  to  an  agreement. 
The  court  enjoined  the  enforcement  of 
the  judgment,  ordered  it  to  be  vacated 
and  restored  the  cause  to  the  docket 
with  a  further  provision  that  the  an- 
swer be  filed  and  the  case  proceed  to 
trial.  The  vacating  of  the  decree*, 
however,  could  be  done  only  on  motion 
of  party  in  whose  favor  it  was  en- 
tered. 

67.  In  Norwood  v.  Louisville,  eic. 
R.  Co.,  149  Ala.  151,  42  So.  683,  the 
court  said:  "Counsel  for  appellee  has 
made  an  able  and  exhaustive  argu- 
ment on  the  right  of  the  courts  of 
chancery  to  use  the  injunctive  power 
for  the"  purpose  of  forcing  the  appel- 
lant to  submit  to  a  new  trial  of  this 
case.  It  is  undoubtedly  true  that,  from 
the  early  history  of  the  courts  of 
Chancery  of  England,  it  was  acknowl- 
edged that  under  certain  circumstances 
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has  power  to  go  into  the  whole  case  and  hear  and  adjudicate  finally 
upon  the  merits.08  Where  a  decree  has  been  obtained  by  fraud  the 
court  will  restore  the  parties  to  their  former  situation,  whatever  their 
rights  may  be.89 

Dissolution  of  a  Temporary  Injunction.  —  If  a  temporary  injunction  is 
dissolved,  the  court  may  fix  the  damages  suffered  by  respondent  which 
complainant  and  his  sureties  will  be  compelled  to  pay.70 

Relief  Upon  Conditions.  —  Relief  may  be  granted  upon  terms,  if  neces- 
sary to  adjust  the  equities  between  the  parties.71  For  example,  the 
court,  in  setting  aside  the  judgment,  will  as  preliminary  and  incidental 
relief,  restrain  by  injunction  all  proceedings  upon  such  judgment.72 


it  could  grant  new  trials  at  law,  by 
operating  on  the  party  to  the  suit, 
and  not  on  the  law  courts,  requiring 
the  party  to  submit  to  a  new  trial  at 
law  or  be  enjoined  from  enforcing  his 
judgment.  .  .  .  But  this  practice 
has  long  since  gone  out  of  use,  and 
such  jurisdiction  is  rarely  exercised  in 
modern  times,  because  courts  of  law 
are  now  in  the  competent  and  liberal 
exercise  of  the  power  of  granting  new 
trials."  It  seems  to  be  a  serious 
question  how  the  equity  court  could 
make  such  a  decree  effective.  See, 
however,  Sanford  v.  White,  150  Fed. 
724,  80  C.  C.   A.  390. 

68.  Whittlesey  v.  Delaney,  73  N.  Y. 
571;  Bathbone  v.  Warren,  10  Johns.  (N. 
Y.)  587.  See  also  Flood  v.  Templeton, 
152  Cal.  148,  92  Pac.  78,  13  L.  R.  A. 
(N.   S.)    579. 

Remedy  Where  Judgment  Cannot  Be 
Set  Aside. — In  Campbell  v.  Campbell, 
152  Cal.  201,  92  Pac.  184,  the  court 
said:  "Where  the  judgment  or  order 
assailed  is  of  such  a  character  that  a 
court  of  equity  may  not  properly  set  it 


aside,  it  may,  nevertheless,  prevent  an 
inequitable  advantage  being  taken  of  it 
by  adjudging  the  guilty  beneficiary  or 
his  successor  with  notice  a  trustee  for 
the  defrauded  party.  This  character 
of  relief  is  very  common  in  the  matter 
of  fraudulent  probate  proceedings." 

69.  Edmondson  v.  Moseby,  4  J.  J. 
Marsh.  (Ky.)  497,  501,  citing  Mitf.  PI. 
84. 

70.  Higgins  v.  Bullock,  73  111.  205. 
See  Grove  v.  Bush,  86  Iowa  94,  53  N.  W. 
88;  Western  v.  Woods,  1  Tex.  1. 

71.  U.  S Mechanics '  Bank  v.  Lynn, 

1  Pet.  376,  7  L.  ed.  185.  Ga.— Allen 
v.  Etheredge,  84  Ga.  550,  11  S.  E.  136. 
111. — Calumet  River  R.  Co.  V.  Brown, 
136  111.  332,  26  N.  E.  501,  12  L.  R.  A. 
84.  Minn. — Geisberg  v.  O'Laughlin,  88 
Minn.  431,  93  N.  W.  310.  Neb.— Schnei- 
der v.  Lobingier,  82  Neb.  174,  117  N.  W. 
473. 

72.  Lieserowitz  p.  West  Chicago  St 
R.  Co.,  80  111.  App.  248.  See  Headley 
v.  Leavitt,  66  N.  J.  Eq.  94,  57  Atl.  510, 
reversed,  68  N.  J.  Eq.  591,  60  Atl.  963. 


BILLS    TO   PERPETUATE    TESTIMONY.  —  See    Perpetuation    of 
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I.  SCOPE  OF  ARTICLE,  492 

II.  DEFINITION  AND  NATURE,  492 

III.  INDICTMENT,  493 

I.  SCOPE  OF  ARTICLE.  —  The  offense  of  profane  swearing  or 
public  swearing  will  be  treated  elsewhere  in  this  work.  This  article 
is  confined  strictly  to  blasphemy  as  defined  in  the  following  paragraph. 
The  distinction  between  these  two  offenses  is  manifest. 

II.  DEFINITION  AND  NATURE.  —  Blasphemy  consists  in  a 
wilful  and  malicious  attempt  to  lessen  men's  reverence  of  God  by  deny- 
ing His  existence  or  His  attributes  as  an  intelligent  creator,  governor 
and  judge  of  men  for  the  purpose  of  alienating  the  minds  of  others 
from  love  and  reverence  for  Him.1 

It  has  definitely  been  settled  by  common  law  that  blasphemy  against 
the  Deity  in  general,  or  a  malicious  and  wanton  attack  against  the 
Christian  religion  individually,  for  the  purpose  of  exposing  its  doc- 
trines to  contempt  and  ridicule,  is  indictable  and  punishable  as  a  tem- 
poral offense.2  And  it  is  immaterial  whether  the  words  used  be  oral 
or  written.3 


1.  4  Bl.  Com.  59;  Com.  v.  Kneeland, 
Thatcher  Cr.  Cas.  (Mass.)  346;  20  Pick. 
206;  People  V.  Ruggles,  8  Johns.  (N. 
Y.)  290,  5  Am.  Dec.  335;  Bell's  Case, 
6  City  Hall  Ree.  38;  Desty  Crim.  L. 
§116,  p.  306. 

In  the  famous  Bradlangh  Case,  under 
the  style  of  Reg.  v.  Ramsay,  48  K  T. 
N.  S.  733,  the  jury  were  directed  that 
a  blasphemous  libel  did  not  consist  in 
an  honest  denial  of  the  truths  of  the 
Christian  religion,  but  in  "a  wilful  in- 
tention to  pervert,  insult,  and  mislead 
others  by  means  of  licentious  and  con- 
tumelious abuse  applied  to  sacred  sub- 
jects, and  further,  that  an  authority 
to  publish  libellous  matter  was  not  a 
presumption  of  law,  but  a  question  of 
fact." 

Under  the  Massachusetts  statutes,  the 
denial  of  God,  his  creation,  government 
or  final  judgment  of  the  world,  made 
wilfully,  that  is,  with  the  intent  and 
purpose  to  calumniate  and  disparage 
Him,  and  impair  and  destroy  the  rev- 
erence due  to  Him,  is  blasphemy.  Com. 
t.  Kneeland,  20  Pick.   (Mass.)   206. 

Under    Massachusetts    statute,    1782, 
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c.  8,  Rev.  St.  c  130,  §15,  cursing  or 
contumeliously  reproaching  God  is 
blasphemy.  Com.  v.  Kneeland,  20  Pick. 
(Mass.)   206. 

2.  4  Black.  Com.  59;  1  Hawk.  10;  1 
East  P.  C.  3,  and  the  following  cases: 
Ark. — Bodenhamer  v.  Hamer,  60  Ark. 
10,  23  S.  W.  507.  Del. — State  v.  Chand- 
ler, 2  Har.  553.  N.  Y.— People  v.  Rug- 
gles,  8  Johns.  290,  5  Am.  Dec.  335. 
Pa. — Updegraph  v.  Com.,  11  Serg.  & 
R.  394.  Tenn. — State  v.  Steele,  3  Heisk. 
135.  Vt.—  State  v.  Freeman,  63  Vt. 
496,  22  Atl.  621.  Eng.— The  King  v. 
Waddington,  1  B.  &  C.  26,  8,  E.  C.  L*. 
14,  107  Eng.  Reprint  11;  The  King  t>. 
Wollston,  Fitzg.  64,  94  Eng.  Reprint 
655;  Barnard  162,  94  Eng.  Reprint  112; 
Rex  v.  Hall,  1  Str.  416,  93  Eng.  Re- 
print 606;  Reg.  t>.  Clendon,  cited  in  2 
Str.  789,  93  Eng.  Reprint  850;  Th« 
King  v.  Taylor,  3  Keb.  607,  84  Eng. 
Reprint  906;  Attorney  General  c.  Pear- 
son, 3  Meriv.  352,  36  Eng.  Reprint  135. 
8.  Stark  on  Slander  441,  and  the 
following  cases:  Mass — Com.  v.  Knee- 
land, Thatcher  Cr.  Cas.  346  (1838); 
s.  e.  20   Pick.   206.     N.   Y  —  People  «. 
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HI.  INDICTMENT.  —  All  the  facts  and  circumstances  which  go 
to  make  up  the  offense  must  be  specifically  alleged  in  the  indictment,4 
and  likewise  that  the  language  was  used  in  the  presence  of  divers  per- 
sons,6 and  was  spoken  profanely  if  the  statute  requires  it9 

Alternative  Allegations.  — Where  the  offense  of  blasphemy  may 
be  committed  in  any  one  of  several  different  modes  under  the  terms 
of  the  statute,  if  the  offense  is  charged  in  general  terms,  and  specifica- 
tions are  given,  if  any  one  of  the  specifications  will  support  the  substan- 
tive charge  of  crime,  the  indictment  is  sufficient.7 


Buggies,  8  Johns,  290,  5  Am.  Dec.  335. 

Pa Updegraph  v.  Com.,  11  Serg.  &  B. 

394,  400,  401.  Eng.— King  v.  Taylor, 
3  Keb.  607,  84  Eng.  Reprint  906;  At- 
wood's  Case  Cro.  J.  421,  79  Eng.  Re- 
print 359. 

4.  N.  C. — State  v.  Brewington,  84 
N.  C.  783.  Pa. — Updegraph  v.  Com., 
11  Serg.  &  R.  394;  Com.  v.  Spratt,  14 
Phila.  365.  Tenn. — State  v.  Steele,  3 
Heisk.  135;  Young  v.  State,  10  Lea 
165;  State  v.  Graham,  3  Sneed  134; 
Gaines  v.  State,  7  Lea  410,  40  Am.  Rep. 
64. 

Statement  That  Words  Were  Uttered 
Maliciously. — Reg.  v.  Ramsay,  48  L.  T. 
N.  S.  733. 

Under  the  Tennessee  statute  it  was 
held  to  be  unnecessary  to  set  out  the 
whole  conversation  in  the  presentment, 


but  only  so  much  of  it  as  clearly  de- 
scribes the  language  used,  and  the  use- 
less et  ceteras  in  the  presentment  may 
be  rejected  as  surplusage.  State  v. 
Steele,  3  Heisk.  (Tenn.)  135. 

But  under  the  Pennsylvania  statute 
an  indictment  is  not  sufficient  which 
merely  lays  the  substance  of  the  words 
alleged  to  have  been  spoken.  The 
words  themselves  must  be  laid,  though 
only  the  substance  need  be  proved. 
Updegraph  v.  Com.,  11  Serg.  &  B. 
(Pa.)  394. 

5.  Updegraph  v.  Com.,  11  Serg.  &  B. 
(Pa.)  394. 

6.  Com.  v.  Updegraph,  11  Serg.  &  B. 
(Pa.)  394,  construing  old  Pennsylvania 
statute. 

7.  Com.  v.  Kneeland,  6  Pick.  (Mass.) 
206. 
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Creditors ;  Receivers ; 
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I.  THE  PLEADINGS.  —  A.  The  Plaintiff's  Pleadings.  —  1. 
Must  Show  Right  to  Judgment.  —  The  plaintiff  in  an  action  on  a  bond 
should  allege  all  matters  necessary  to  entitle  him  to  a  judgment.1 
The  plaintiff's  pleading  must  show  that  the  obligation  is  due,  and  that 
he  is  entitled  to  payment,  or  damages,  as  the  case  may  be.2 

Legal  Conclusions.  —  In  general  it  may  be  said  that  allegations  of  legal 
conclusions  are  improper  and  irregular.3 


1.  U.  S. — Tyler  v.  Hand,  7  How. 
573,  12  L.  ed.  824;  Cabot  v.  McMasters, 
55  Fed.  722.  Cal. — Vilhac  V.  Stockton 
&  I.  E.  E.  Co.,  53  Cal.  208.  Minn. 
Danvers  Farmers'  Elevator  Co.  V.  John- 
son, 93  Minn.  323,  101  N.  W.  492,  com- 
plaint on  bond  to  account  for  money, 
held  sufficient.  N.  Y. — Ganesvoort  Bank 
v.  Empire  State  Surety  Co.,  112  App. 
Div.  500,  98  N.  Y.  Supp.  382.  Tex. 
McArthur  v.  Barnes,  10  Tex.  Civ.  App. 
318,  31  S.  W.  212  (complaint  on  re- 
plevin bond  held  sufficient);  Kohlberg 
,V.  Fett  (Tex.  Civ.  App.),  29  S.  W.  944 
(complaint  on  treasurer's  bond  held 
sufficient) ;  Guarantee  Co.  V.  First  Nat. 
Bank,  95  Va.  480,  28  S.  E.  909  (declara- 
tion on  treasurer's  bond  held  sufficient). 
Wash. — Pacific  Bridge  Co.  v.  United 
States  Fidelity  &  G.  Co.,  33  Wash.  47, 
73  Pac.  772  (complaint  on  contractor's 
bond  held  sufficient) ;  Larson  v.  Winder, 
14  Wash.  647,  45  Pac.  315  (forthcom- 
ing bond). 

An  allegation  that  A  was  appointed 
to  an  office  and  held  under  the  appoint- 
ment for  a  term  of  two  years,  is  a 
sufficient  allegation  that  his  term  was 
for  two  years.  Germania  Spar  &  Bau 
Verein  v.  Flynn,  92  Wis.  201,  66  N.  W. 
109. 

Failure  in  statement  to  be  taken 
advantage  of,  if  by  demurrer  not  by  de- 
nial. Huntress  v.  Burbank,  111  Mass. 
213. 

But  on  a  general  demurrer  every  fair 
and  reasonable  intendment  should  be 
indulged  in  to  support  the  complaint. 
Cazort  &  McGehee  Co.  v.  Dunbar,  91 
Ark.  400,  121  S.  W.  270. 

In  an  action  on  a  bond  to  secure 
full  performance  of  a  contract,  and  an 
accounting  of  money,  it  was  alleged 
that  a  certain  sum  of  money  ' '  or  there- 
abouts" was  received,  and  that  ex- 
penses and  commissions  amounted  to 
a  certain  sum,  and  that  a  balance  of 
a  certain  sum  being  the  difference  be- 
tween the  other  amounts,  was  still  due. 
Such  complaint  was  held  sufficiently 
certain,  as  it  was  not  material  whether 
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the  agent  received  more.  Sharpleigh 
v.  Knippenberg,  133  Cal.  308,  65  Pac. 
621. 

2.  Payne  v.  Mattox,  1  Bibb  (Ky.) 
164;   Harris  v.  Lewis,  5  W.  Va.  575. 

Where  a  bond  is  to  pay  such  dam- 
ages as  may  be  awarded  against  a 
person,  the  damages  so  awarded  must 
be  alleged.  Wilson  v.  Isom,  3  111.  App. 
246. 

Where  a  bond  was  payable  upon  re- 
lease from  another,  a  release  from  the 
latter  must  be  averred.  Hart  v.  Tol- 
man,  6  111.   1. 

An  allegation  that  defendant  has 
not  paid  though  "able  to  do  so,"  is 
not  sufficient  to  sustain  an  action  on 
a  promise  to  pay  when  the  defendant 
' '  may  feel  able  to  pay. ' '  Pistel  v. 
Imperial  Mut.  Life  Ins.  Co.,  88  Md. 
552,  42  Atl.  210,  43   L.  E.   A.   219. 

Bond  conditioned  to  pay  such  dam- 
ages as  may  be  awarded  against  plain- 
tiff; declaration  must  aver  that  dam- 
ages had  been  awarded.  Wilson  v. 
Isom,  3  111.  App.  246. 

Allegation  that  property  was  re- 
leased in  an  action  on  bond  given  for 
release  of  property.  McMillan  v.  Dana, 
18  Cal.  339.  For  failure  so  to  allege 
defendant  may  demur.  Williamson  v. 
Blattan,  9  Cal.  500. 

Compliance  With  Judgment. — If  the 
bond  is  conditioned  that  defendant 
will  perform  a  judgment  it  is  necessary 
to  aver  the  judgment  and  that  it  is 
unpaid.  Winton  v.  Myers,  8  Okla.  421, 
58  Pac.  634. 

The  Alabama  Code  provides  the  fol- 
lowing form  of  complaint  on  bond 
without  penalty  by  obligee  against 
obligor: 

A.  B.,  plaintiff         } 

V.  I 

C.   D.,   defendant.  ) 

The  plaintiff  claims  of  the  defend- 
ant    dollars,  due  by  bond,  pay- 
able on  the day  of ,  with 

interest   thereon. 

E.   F.,  Att'y  for  Pl'ff. 

3.  See  the  title  "Conclusions  of 
Law." 
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Surplusage. — Unnecessary  allegations  will  be  treated  as  surplusage.4 

2.  Particular  Averments.  —  a.  As  to  Parties.  —  If  one  sues  in  a 
representative  capacity,  the  nature  of  his  interesl  should  appear  ;it  the 
commencement  of  the  declaration.8  At  Leasl  a  prima  facie  righl  to  bring 
the  action  must  be  apparenl  on  the  face  of  the  declaration." 

Under  the  rule  tluit  til lr  ;i ni I  estate  musl  be  pleaded  with  fullness  and 
particularity,  if  an  assignee  sues  in  his  own  name  the  fact  of  the  assign- 
ment must  be  pleaded  by  direct  averment.' 

Since  the  obligees  and  obligors  in  a  joint  bond  must  sue  and  be  sued 
jointly,  it  is  necessary  thai  the  declaration  state  an  excuse  for  failure 
to  join  a  proper  plaintiff,8  or  defendant.0 

Where  the  condition  is  to  pay  several  obligees  according  to  their 
relative  and  respective  several  interests  in  the  penalty,  the  extent  of 
the  interests  of  the  obligees  not  joined  should  be  alleged,  so  that  it  can 
be  determined  what  is  the  relative  and  respective  right  of  the  plain- 
tiff.10 


An  allegation  in  a  declaration  on 
railroad  aid  bonds,  the  seals  of  town- 
ship commissioners  would  have  no  legal 
efficacy,  was  a  matter  of  conclusion, 
not  an  averment  of  a  fact.  Smythe  V. 
Inhabitants  of  New  Providence  Twp., 
158  Fed.  213. 

That  plaintiff  is  the  legal  holder  of 
the  bond  is  a  conclusion.  Smith  V. 
Dean,  19  Mo.  63. 

4.  111. — Henry  r.  ITeldmaier,  129 
111.  App.  86,  holding  such  allegations 
good  as  against  a  special  demurrer. 
Ind. — Equitable  Ace.  Ins.  Co.  V.  Stout, 
135  Ind.  444,  33  N.  E.  623.  Va.— Peter 
v.  Cocke,  1  Wash.  257. 

See  the  title  "Surplusage." 
A  special  averment  that  legal  in- 
terest is  due,  or  the  amount  thereof,  is 
mere  surplusage,  because  it  is  a  mat- 
ter of  law.  State  Bank  v.  Clark,  2 
Ark.   375. 

5.  State  r.  Eitter,  9  Ark.  244. 
Substantially  sufficient  if  it  appears 

at   the   conclusion.     Porter   v.   State,   9 
Ark.   226. 

6.  Strang  v.  Lowe,  8  Blackf.  (Ind.) 
243,  as  to  all  the  plaintiffs. 

7.  Lindsay  v.  Mclnernev,  62  N.  J. 
L.  524,  41  Atl.  701,  holding  it  not  suf- 
ficient to  recite  plaintiff  "assignee  of 
M."  See  Tyler  v.  Hand,  7  How. 
(U.  S.)   573,  12  L.  ed.  S24. 

See  the  title   "Assignments." 
An   allegation   of  assignment   is   suf- 
ficient to  import  delivery.    Feimster   V. 
Smith,  10  Ark.  494. 

Alabama  Code    Form    of    Complaint 

S2 


on  Bond  Without  Penalty,  By  Assignee 
Against  Assignor. — 
A.  B.,  plaintiff, 


C.  D.,  defendant. 

The  plaintiff  claims  of  the  defend- 
ant    dollars,  as  the  assignee  of 

a  note  (or  bond,  as  the  case  may  be), 

executed  on  the  day  of  ■ 

by    E.    F.,    payable    to    the    defendant 

(or  as  the  case  may  be),  on  the 

day   of  ,    and    assigned     to    the 

plaintiff,  upon  which  suit  has  been 
brought  according  to  law  to  charge 
the  maker,  judgment  obtained,  execu- 
tion issued  according  to  law  and  re- 
turned "no  property  found,"  which 
note  (or  bond),  with  the  interest 
thereon,   is   still   unpaid. 

G.  H.,  Att'y  for  Pl'ff. 

If  the  maker  has  not  been  sued  for 
sufficient  reason,  the  facts  should  be 
conciselv  stated. 

8.  Strange  V.  Floyd,  9  Gratt.  (Va.) 
474. 

Death  of  a  joint  obligee  must  be 
alleged  in  an  action  by  the  survivor. 
Hansel  v.  Morris,  1  Blackf.  (Ind.)  307; 
Ehle   v.   Purdy,  6  Wend.    (N.   Y.)    629. 

One  of  several  obligees  may  sue 
separately  for  an  independent  right. 
North  St.  Louis  Planing  Mill  Co.  V. 
Christopbel  (Mo.  App.),  137  S.  W.  295. 

9.  Ala.— Watts  v.  Gayle,  20  Ala. 
817.  Md. — Annapolis  Sav.  Inst.  r.  Ban- 
non,  68  Md.  458,  13  Atl.  353;  State 
p.  Wheeler,  1  I  Md.  108.  Va.— Newman 
v.  Graham,  3  Munf.  187;  Braxton  v. 
Hilvard,  2  Munf.  49. 

10.  St.  Louis  A.  &  R.  I.  Co.  V.  Coul- 
tas,  33  HI.  188. 
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Where  the  action  is  against  the  representatives  of  a  deceased  person, 
the  declaration  should  allege  that  he  was  alive  when  the  instrument 
was  executed.11 

Use.  -"The  statement  of  the  use  party  to  a  bond  is  not  part  of  the 
pleading  and  is  often  disregarded  as  mere  surplusage."12 

b.  The  Promise  To  Pay. — An  allegation  that  the  defendants  by 
their  bond  acknowledged  themselves  bound,  or  that  they  "promised" 
to  pay,  is  a  sufficient  averment.13 

e.  Production  of  Bond.  —  At  common  law  it  is  necessary  to  make 
prof ert  of  the  bond,14  and  the  bond  itself  though  not  fully  pleaded  be- 
comes part  of  the  declaration  when  oyer  is  had.15  In  most  jurisdictions 
the  necessity  for  profert  has  been  abolished  by  statutes  which  require 
a  copy  of  the  bond  to  be  filed  along  with  the  complaint,  or  to  be  attach- 
ed thereto,16  the  complaint  itself  containing  a  sufficient  reference  to 
identify  it.17  But  the  recitals  contained  in  a  copy  of  a  bond  annexed 


11.  Com.  v.  Pray,  1  Phila.  (Pa.)  58. 

12.  "According  to  respectable  au- 
thority, the  expression  of  a  use  may  be 
disregarded  as  surplusage.  Its  purpose 
is  to  guard  the  interest  of  the  uses 
against  the  adverse  action  of  a  nom- 
inal plaintiff.  It  is  held  that  such  a 
phrase  has  no  force  to  make  an  issue 
different  from  what  it  would  have  been 
if  the  phrase  had  been  left  out.  It 
is  held  also  that  the  declaration  of 
use  is  not  part  of  the  pleading."  Bos- 
ton El.  K.  Co.  V.  Grace,  112  Fed.  279, 
50  C.  C.  A.  239.  To  the  same  effect, 
Tyler  v.  Hand,  7  How.  (U.  S.)  573, 
12  L.  ed.  824;  Fidelity  &  G.  Co.  v. 
Com.  (C.  C.  A.),  186  Fed.  285;  Amer- 
ican Bonding  Co.  V.  Allison,  182  Fed. 
810  105  C.  C.  A.  242;  United  States 
v.  Abeel,  174  Fed.  12,  98  C.  C  A.  50; 
Peter  v.  Cocke,  1  Wash.  (Va.)  257. 

13.  Ark.— State  Bank  v.  Clark,  2 
Ark.  375.  111.— Stevens  V.  Partridge, 
88  111.  App.  665.  Mich. — Prussian  Nat. 
Ins  Co.  v.  Eisenhardt,  153  Mich.  198, 
116*  N.  W.   1097,   15   Det.   Leg.   N.   398. 

14.  Murlock  v.  Brown,  7  Humph. 
(Tenn.)  61;  Smith  v.  Lloyd,  16  Gratt. 
(Va.)    295. 

See  the  title  "Profert  Oyer." 

But  a  profert  of  a  record  is  not 
necessary  or  proper.  Sneed  v.  Wister, 
8    Wheat.    (U.    S.)    690,    5    L.    ed.    717. 

Lost  Bonds. — At  common  law  it  was 
necessary  to  bring  an  action  on  a  lost 
bond  in  a  court  of  equity,  owing  to 
the  fact  that  profert  was  indispensable 
in  an  action  at  law.  Murlock  V.  Brown, 
7  Humph.   (Tenn.)   61. 

But  where  the  doctrine  of  profert 
still    obtains,    an    excuse    for    not    pro- 
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ducing  the  bond  may  be  made  in  the 
declaration,  which  must  set  out  the 
substance  of  the  instrument.  N.  H. 
Stickney  v.  Stickney,  21  N.  H.  61, 
following  Rand  V.  Rand,  4  N.  H.  278. 
Pa. — Respublica  v.  Coates,  1  Yeates  2. 
Tenn. — Murlock  v.  Brown,  7  Humph. 
61.  Va.— Smith  v.  Lloyd,  16  Gratt. 
295. 

In  those  jurisdictions  where  the  doc- 
trine of  profert  is  not  recognized,  it 
is  not  necessary  to  allege  loss  of  the 
bond  in  order  to  give  secondary  evi- 
dence of  its  contents.  Lester  v.  Gov- 
enor,  12  Ala.  624;  Supervisors  V. 
White,  30  Barb.   (N.  Y.)   73. 

15.  U.  S. — Minor  v.  Mechanics' 
Bank,  1  Pet.  46,  7  L.  ed.  47.  Ind. 
States  V.  Geddes,  Smith  290.  N.  J. 
Earle  V.  Fidelity  &  Dep.  Co.  (N.  J.  L.), 
68  Atl.  1078;  Brown  v.  Warden,  44  N. 
J.  L.  177. 

16.  See  State  v.  Adams,  15  Ind. 
App.  310,  44  N.  E.  47;  Walburn  v. 
Chenault,  43  Kan.  352,  23  Pac.  657. 

Contents  of  bond  substantially.  Gib- 
son v.  Robinson,  90  Ga.  756,  16  S.  E. 
969,  35  Am.  St.  250;  Rogers  V.  Mariner, 
30   Ga.  515. 

New  York  has  a  statute  making  it 
sufficient  pleading  to  file  a  copy  of  the 
bond  and  allege  the  amount  due  there- 
on. But  if  the  bond  is  invalid  on  its 
face,  these  facts  must  be  set  up  show- 
ing its  validity.  Broome  v.  Taylor,  76 
N.  Y.  564. 

17.  Wall  v.  Galvin,  80  Ind.  447; 
Brown  v.  Warden,  44  N.  J.  L.  177; 
Harrison  V.  Vreeland,  38  N.  J.  L.  366. 

Exhibits  annexed  to  the  complaint 
are  the  foundation  of  the  action,  and 
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to  the  complaint  do  not,  ns  a  matter  of  pleading,  serve  the  purpose  of 
an  allegation  that  the  facta  are  as  recited.18 

In  i lie  absence  of  statute,  it  is  not  necessary  to  plead  a  bond  in  haec 
verba,  or  to  attach  or  file  a  copy  of  it,19  though  such  a  method  is  proper 
and  sufficient.20  It  is  sufficient  to  state  its  legal  effect.81 

Where  a  bond  is  defective  but  not  void,  the  defect  may  be  suggested  in 
the  complaint,  and  a  recovery  had  as  if  the  bond  were  perfect" 

d.  Performance  of  Condition  Precedent — Where  the  right  of  ac- 
tion depends  on  a  condition  precedent,  the  performance  of  the  condi- 
tion must  be  directly  alleged,  or  an  adequate  excuse  therefor.23  The 


will  control  averments  of  the  com- 
plaint. Cazort  &  McGehee  Co.  v.  Dun- 
bar,  91    Ark.   400,   121    S.   W.    270. 

18.  Sprague  v.  Wells,  47  Minn.  504, 
50  N.  W.  535. 

19.  U.  S.— Bank  of  Timmonsville  V. 
Fidelity  Co.,  120  Fed.  315.  Ga.— Gib- 
sen  v.  Eobinson,  90  Ga.  756,  16  S.  E. 
969,  35  Am.  St.  Rep.  250.  Md.— United 
Surety  Co.  v.  Summers,  110  Md.  95, 
72  Atl.  775;  Neale  v.  Fowler,  31  Md. 
155;  Armstrong  v.  Robinson,  5  Gill  & 
J.  412. 

20.  Clement  v.  Hughes,  13  Ky.  L. 
Rep.  352,  17  S.  W.   235. 

21.  Ga. — Gibson  r.  Robinson,  90  Ga. 
756,  16  S.  E.  969,  35  Am.  St.  Rep.  250. 
N.  Y. — Brown  r.  Champlin,  66  N.  Y. 
214.  Pa. — Burkholder  v.  Lapp's  Exrs., 
31  Pa.  322.  Tex.— Drake  v.  State  (Tex. 
Civ.  App.),  23  S.  W.  398.  Va.— Hen- 
derson f.  Stringer,  6  Gratt.  130.  W. 
Va. — State  v.  McGuire,  46  W.  Va.  328, 
33  S.  E.  313,  76  Am.  St.  Rep.  822. 

Coupon  bonds  should  be  identified  in 
the  declaration  by  a  statement  show- 
ing the  number  of  the  bond,  the  date, 
the  sum,  and  time  of  payment.  Kcn- 
nard  r.  Cass  County,  3  Dill.  147,  14 
Fed.  Cas.  No.  7,697. 

A  petition  in  a  suit  on  a  contractor's 
bond  executed  as  a  part  of  the  con- 
tract and  for  the  faithful  performance 
thereof,  which  sets  forth  in  full  the 
contract  and  the  bond,  and  alleges  the 
specific  breaches  of  the  contract  re- 
sulting in  damages  to  the  plaintiff,  and 
giving  the  items  of  the  damages 
claimed,  and  containing  allegations 
that  the  plaintiff  complied  with  all  the 
terms  and  conditions  of  the  bond,  is 
good  as  against  a  general  demurrer. 
Thomason  v.  Keeney,  4  Ga.  App.  721, 
62   S.  E.  470. 

Statement  in  One  Count  Sufficient. 
In  declaring  on  a  bond  which  is  suf- 
ficiently stated  in  the  first  count,  it 
need    not    be    repeated    in    subsequent 


I  counts  in  the  same  declaration.  It  is 
I  enough  to  declare  it  is  the  same  as 
set  forth  in  the  first  count.  United 
Surety  Co.  v.  Summers,  110  Md.  95, 
72  Atl.  775,  citing  Griswold  v.  Na- 
tional   Ins.    Co.,   3    Cow.    (N.   Y.)    96. 

Description  of  Statutory  Bonds. — A 
mere  allegation  that  the  bond  was 
taken  in  pursuance  of  a  certain  statute, 
is  not  a  sufficient  description.  Mills 
v.  Gleason,  21  Cal.  274,  holding,  how- 
ever, that  an  objection  to  this  form 
of  pleading  must  be  taken  by  de- 
murrer. See  Byers  v.  State,  20  Ind. 
49.  But  it  has  been  held  that  it  is 
not  necessary  to  aver  that  the  bond 
was  taken  in  pursuance  of  the  statute. 
Shaw  v.  Tobias,  3  N.  Y.  188,  holding 
that  the  court  will  take  ex  officio  no- 
tice of  the  statute. 

22.  U.  S.— United  States  v.  Thomp- 
son, 1  Gall.  388,  28  Fed.  Cas.  No. 
16,486.  Ga.— Thompson  v.  Hall,  67 
Ga.  627.  111.— Blatchford  v.  Boyden, 
122  111.  657,  13  N.  E.  801,  obligee  mis- 
described.  Ind. — Fuller  v.  Wright,  59 
Tnd.  333;  Bell  v.  Tanguy,  46  Ind.  49; 
Sturgis  v.  Rogers,  26  Ind.  1;  State  v. 
Hiney,  24  Ind.   381. 

23.  Will's  Gould  PI.  229,  361,  and 
the  following  cases:  U.  S. — Swift  & 
Co.  v.  Jones,  135  Fed.  437.  Fla.— U.  S. 
Fidelity  &  G.  Co.  v.  District  Lodge  of 
Odd  Fellows,  58  Fla.  373,  50  So.  952 
(failure  to  do  so  renders  declaration 
subject  to  general  demurrer);  Milli- 
gan  v.  Keyser,  52  Fla.  331,  42  So.  367; 
Thompson  v.  Kyle,  39  Fla.  582,  23  So. 
12,  63  Am.  St.  Rep.  193;  Myrick  v. 
Merritt,  22  Fla.  335.  Ind.— Knight  & 
Jillson  Co.  v.  Castle,  172  Ind.  97,  87 
N.  E.  976;  Hicks  &  Zion,  58  Ind.  548. 
La. — Orleans  &  J.  R.  Co.  P.  Interna- 
tional, etc.  Co.,  113  La.  409,  37  So. 
10.  N.  J.— Earle  v.  Fidelity  &  Dep. 
Co.,  68  Atl.  1078  (declaration  is  sub- 
ject to  demurrer  for  such  defect  if  it 
can  be   ascertained   by  oyer,  the  same 
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declaration  must  set  out  with  particularity  the  manner  in  which  the 
conditions  have  been  complied  with.24  Some  statutes,  however,  allow 
performance  of  conditions  precedent  to  be  pleaded  generally  without 
stating  the  facts  constituting  performance.26  If  the  declaration  alleges 
the  facts  showing  performance  of  all  the  terms  and  conditions  on  the 


as  if  apparent  on  face  of  declaration) ; 
Brown  v.  Warden,  44  N.  J.  L.  177; 
Harrison  v.  Vreeland,  38  N.  J.  L.  366. 
N.  Y. — Whitney  v.  Spencer,  4  Cow.  39. 
Where  a  company  has  violated  a 
bond  to  construct  a  fence  along  its 
right  of  way  through  plaintiff's  land, 
the  plaintiff  need  not  construct  the 
fences  before  bringing  an  action  on 
the  bond.  Farley  v.  Moran  (Cal.),  31 
Pac.  158. 

Notice  of  Loss  in  Action  on  Indem- 
nity Bond. — Where  a  bond  stipulates 
for  notice,  as,  for  example,  the  re- 
quirement of  notice  of  loss  in  actions 
on  indemnity  bonds,  the  fact  of  no- 
tice must  be  averred,  because  it  is  a 
condition  precedent  to  recovery.  Will's 
Gould  PI.  363  and  the  following 
cases:  Guarantee  Co.  v.  Mechanics 
Sav.  Bank,  183  U.  S.  402,  22  Sup.  Ct. 
124,  46  L.  ed.  253;  Miller  v.  Stewart, 
9  Wheat.  (U.  S.)  680,  6  L.  ed.  189; 
California  Sav.  Bank  v.  American 
Surety  Co.,  87  Fed.  118;  Knight  & 
Jillson  Co.  v.  Castle,  172  Ind.  97,  87 
N.  E.  976.  Compare  Ovington  v.  Aetna 
Indemnity  Co.,  36  Wash.  473,  78  Pac. 
1021.  Of  course  the  rule  is  otherwise 
if  the  undertaking  is  absolute.  Knight 
&  Jillson  Co.  v.  Castle,  172  Ind.  97, 
87  N.  E.  976;  Clossin  V.  Billman,  161 
Ind.  610,  69  1ST.  E.  449;  Clay  v.  Ed- 
gerton,  19  Ohio  St.  549,  2  Am.  Rep. 
422.  And  notice  need  not  be  alleged 
where  the  opportunity  to  know  the 
facts  is  as  equally  open  to  the  de- 
fendant as  to  the  plaintiff.  Chitty's 
PI.  328;  People  v.  Edwards,  9  Cal.  286; 
Moundsville,  etc.  E.  Co.  v.  Wilson,  52 
W.  Va.  647,  44  S.  E.  169. 

However,  for  failure  to  aver  notice 
the  complaint  is  not  demurrable.  La 
Rose  v.  Logansport  Nat.  Bank,  102 
Ind.    332,   1    N.    E.   805. 

Demand. — Where  a  demand  is  neces- 
sary to  fix  liability  it  must  be  averred 
specially.  Will's  Gould  PI.  363,  and 
the  following  cases:  Cal. — Morgan  v. 
Menzies,  65  Cal.  243,  3  Pac.  807,  "it 
cannot  be  made  after  the  commence- 
ment of  the  action,  except  as  the 
basis  of  a  new  action."  Ga. — Baynes 
v.   Bernhard,   12   Ga.   152.   Ind.— Miteh- 
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ell  V.  Merrill,  2  Blackf.  87,  18  Am. 
Dec.  128.  Mo. — Rector  v.  Purdy,  1 
Mo.  186,  13  Am.  Dec.  494,  demand  for 
conveyance  of  property  not  necessary. 
Vt. — Jones  v.  Cooper,  2  Aik.  54,  16 
Am.  Dec.  678,  condition  to  be  per- 
formed when  requested — an  averment 
of  request  is  necessary.  Eng. — Rowe 
v.  Young,  2  Brod.  &  B.  165,  6  E.  C.  L. 
53. 

In  case  of  conversion  of  money,  a 
demand  upon  the  sureties  is  not  neces- 
sary. Danvers  Farmers '  Elevator  Co. 
v.  Johnson,  93  Minn.  323,  101  N.  W. 
492. 

Where  the  promise  is  to  pay  on  re- 
quest, a  demand  must  be  averred. 
Bush  v.  Stevens,  24  Wend.  (N.  Y.) 
256;  McKillip  v.  McKillip,  8  Barb. 
(N.  Y.)  552.  Contra,  Austin  v.  Bur- 
bank,  2  Day  (Conn.)  474,  2  Am.  Dec 
119. 

In  an  action  on  a  bond  for  release 
of  attachment  demand,  the  plaintiff 
must  allege  demand  of  the  principal 
to  pay  the  judgment  and  demand  of 
the  sureties  to  pav  the  bond.  Mullally 
v.  Townsend,  119  Cal.  47,  50  Pac.  1066; 
Kanouse  v.  Brand,  11  Cal.  App.  669, 
106  Pac.  120. 

Where  a  demand  upon  the  principal 
is  necessary,  it  must  be  averred  in  an 
action  against  the  sureties.  Mullally 
v.  Townsend,  119  Cal.  47,  50  Pac.  1066; 
Kanouse  v.  Brand,  11  Cal.  App.  669, 
106  Pac.  120. 

But  upon  whom  the  demand  was 
made  need  not  be  alleged.  Citizens' 
Bank  v.  Los  Angeles  Iron  &  Steel  Co., 
131  Cal.  187,  63  Pac.  462,  82  Am.  St. 
Rep.  341. 

24.  United  States  Fidelity  &  G.  Co. 
V.  Trustees  of  Baptist  Church,  31  Ky. 
L.  Rep.  520,  102  S.  W.  325,  holding, 
however,  that  the  error  was  cured 
when  the  defendant,  answered  instead 
of   standing   by   his   demurrer. 

Words  of  Condition. — Smith  v.  Lloyd, 
16  Gratt.  (Va.)  295. 

25.  "Duly"  performed  is  neces- 
sary  and  sufficient.  Rochester  R.  Co. 
v.  Robinson,  133  N.  Y.  246,  30  N.  E. 
1008;  Gansevoort  Bank  v.  Empire 
State   Surety   Co.,   117   App.   Div.   455, 
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part  of  the  plaintiff,  a  general  allegation  of  performance  is  unneces- 
sary.26 

Where  Another  Instrument  is  Referred  to  in  the  Bond. —  Where  the  condi- 
tion of  a  bond  requires  compliance  with  another  obligation,  the  declar- 
ation on  the  bond  must  set  out  the  obligation  referred  to  and  allege 
non-compliance  with  its  terms.27 

e.  Consideration.  —  A  bond  from  the  solemnity  of  its  execution, 
imports  a  consideration,  and  it  is,  therefore,  unnecessary  to  aver  either 
the  consideration  itself,  or  the  fact  that  it  was  given  for  a  considera- 
tion.28 

f.  Execution  and  Delivery.  —  It  must  be  alleged  that  the  bond  was 
executed.20  But  it  is  not  necessary  to  allege  this  in  express  terms.30 


102  N.  Y.  Supp.  544;  Fox  V.  Cowperth- 
wait,  60  App.  Div.  528,  69  N.  Y.  Supp. 
912. 

Performance  of  conditions  precedent 
may  be  alleged  generally  under  the 
statute,  but  matters  of  excuse  for  non- 
performance are  not  covered  by  the 
statute  and  should  be  pleaded  specially 
as  required  by  the  common  law  rules 
of  pleading.  U.  S.  Fidelity  &  G.  Co. 
v.  District  Lodge  Odd  Fellows,  58  Fla. 
373,  50  So.  952. 

26.  Thorn ason  v.  Keeney,  4  Ga.  App. 
721,  62  S.  E.  470.  See  Hatch  v.  Peet, 
23  Barb.   (N.  Y.)   575. 

27.  Portage  Canal  &  Mfg.  Co.  v. 
Crittenden,  17  Ohio  436.  See  Lyle  v. 
Jackson    County,    23    Ark.    63. 

28.  See  1  Chitty  PI.  366,  and  the 
following  cases:  U.  S. — Storm  V. 
United  States,  94  U.  S.  76,  24  L.  ed. 
42;  Tyler  v.  Hand,  7  How.  573,  12  L. 
ed.  824;  United  States  v.  Linn,  15  Pet. 
290,  10  L.  ed.  742.  Cal  —  Mulford  v.  Es- 
tudillo,  17  Cal.  618.  111.— Evans  v. 
Edwards,  26  111.  279.  Ind. — Burns  V. 
Sincer  Mfg.  Co.,  87  Ind.  541.  Mich. 
Robson  v.  Dayton,  111  Mich.  440,  69 
N.  W.  834,  3  Det.  Leg.  N.  723;  Boyer 
v.  Sowles,  109  Mich.  481,  67  N.  W. 
530;  Dye  v.  Mann,  10  Mich.  291.  Mo. 
Montgomery  County  v.  Auehley,  92  Mo. 
126,  4  S.  W.  425.  N.  Y.— Bush  V. 
Stevens,  24  Wend.  256.  Ohio.— Red- 
dish'a  Exrs.  v.  Harrison,  Wright  221. 
Vt.— Barrett  v.  Carden,  65  Vt.  431,  26 
Atl.  530,  36  Am.  St.  Rep.  876;  Ide  v. 
Passumpsic,  etc.  R.  Co.,  32  Vt.  297. 
Va.— Peter  v.  Cocke,  1  Wash.  257. 
Wash. — Considine  t;.  Gallagher,  31 
Wash.  669,  72  Pae.  469,  common  law 
rule  has  not  been  changed  in  Wash- 
ington. Wis. — Northern  Assur.  Co. 
c.  Hotehkiss,  90  Wis.  415,  63  N.  W. 
1030. 


Bond  Operating  in  Restraint  of 
Trade. — See  infra,  "Anticipating  De- 
fenses. ' ' 

In  an  action  on  an  attachment  bond, 
however,  the  consideration  or  release 
of  the  property  must  be  alleged,  it 
being  a  condition  of  liability.  Wil- 
liamson V.  Blattan,  9  Cal.  501;  Curtis 
v.  Richards,  9  Cal.  33;  Palmer  v.  Mel- 
vin,  6  Cal.  651. 

29.  Martin  v.  Davis,  2  Colo.  313; 
Brown  v.  Ready,  14  Ky.  L.  Rep.  583, 
20  S.  W.  1036. 

Where  a  bond  is  executed  by  a 
wrong  name,  the  plaintiff  may  describe 
it  as  given  to  him  and  allege  that  he 
is  the  party  intended.  Ark. — Nicholay 
v.  Kav,  6  Ark.  59,  43  Am.  Dec.  680. 
Cal.— Morgan  v.  Thrift,  2  Cal.  562. 
Mass. — Lowell  v.  Morse,  1  Mete.  473. 
Waiver  of  Execution. — Where  the 
bond  as  alleged  purports  to  be  the 
bond  of  principal  and  sureties,  but 
shows  failure  of  the  principal  to  sign, 
the  complaint  should  allege  that  exe- 
cution by  him  was  waived,  and  that 
delivery  without  his  signature  was 
authorized  by  the  sureties.  Ky. — Sen- 
our  V.  Maschinot,  17  Ky.  L.  Rep.  575, 
31  S.  W.  481.  Minn. — Bioin  v.  Anglim, 
97  Minn.  526,  107  N.  W.  558.  Neb. 
Bollman  v.  Pasewalk,  22  Neb.  761,  36 
N.  W.  134. 

Contra,  Gloster  v.  Han-ell.  77  Miss. 
793,  23  So.  520,  941,  27  So.  609;  Doug- 
las County  v.  Bardon,  79  Wis.  641,  48 
N.  W.  969;  Taylor  v.  Coon,  79  Wis.  76, 
48   N.  W.   123. 

30.  An  allegation  that  the  bond 
was  "made  and  delivered"  by  defend- 
ant, shows  execution.  Hazelet  v.  Holt 
County,  51  Neb.  716,  71  N.  W.  717. 
So  it  is  a  sufficient  allegation  that 
the  defendant  made  his  certain  writ- 
ing     obligatory.        Colo.  —  Martin      c 
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Delivery  must  appear,31  but  it  need  not  be  expressly  alleged,  as  it  too, 
may  be  implied  from  other  allegations.32 

g.  Anticipating  Defenses.  —  In  accordance  with  the  general  rule,  in 
an  action  at  common  law  on  a  bond,  it  is  not  necessary  to  deny  or  take 
notice  of  any  matter  of  defense,  unless  such  matter  constitutes  a  qualifi- 
cation of  the  original  obligation  or  liability.  It  is  not  necessary  to  state 
matter  which  would  come  more  properly  from  the  other  side.33 

Negativing  Illegality.  —  But  an  exception  is  made  in  the  case  of  bonds 
or  contracts  in  restraint  of  trade.  In  an  action  on  such  obligation,  the 
pleadings  must  show  that  the  restraint  is  partial,  is  founded  on  a  valu- 
able consideration,  and  is  reasonable.34 


Davis,  2  Colo.  313.  Mo.— State  v. 
Eush,  77  Mo.  5S6.  Vt  —  Denton  v. 
Adams,  6  Vt.  40. 

An  allegation  that  the  bond  was 
sealed  with  the  seal  of  the  company  is 
sufficient.  Curd  v.  Forts,  2  A.  K. 
Marsh.    (Ky.)    119. 

But  an  allegation  of  execution  by 
the  principal  is  not  sufficient  to  charge 
execution  by  the  sureties.  Seattle 
Crockery  Co.  v.  Haley,  6  "Wash.  302, 
33   Pac.   650,  36  Am.  St.   Rep.  156. 

31.  Carcia  v.  Satrustegui,  4  Cal. 
244  (holding  that  defect  must  be  tak- 
en advantage  of  by  demurrer);  Brown 
v.  Ready,  14  Ky.  L.  Rep.  5S3,  20  S.  W. 
1036. 

However,  where  profert  is  made  it 
is  not  necessary  to  aver  delivery.  1 
Chit.  PI.  pp.  362,  364;  Boyer  v.  Sowles, 
109   Mich.  481,   67   N.   W.  530. 

Date  of  Delivery. — If  a  bond  have 
no  date  or  an  impossible  one,  the 
plaintiff  may  aver  any  day  which  he 
can  prove  the  bond  to  have  been  de- 
livered on.  Ross  V.  Overton,  3  Call 
(Va.)  309,  2  Am.  Dec.  552. 

32.  The  allegation  that  the  defend- 
ants bound  themselves  by  a  writing 
under  seal  (Jacobs  v.  Curtiss,  67  Conn. 
497,  35  Atl.  501),  or  by  a  writing 
obligatory,  is  sufficient  to  imply  de- 
livery (Auditon  v.  Woodruff,  2  Ark. 
73,  33  Am.  Dec.  368). 

An  allegation  of  execution  covers 
delivery.  Colo. — Martin  v.  Davis,  2 
Colo.  313.  Mass. — Goodyear  Dental 
Vulcanite  Co.  v.  Bacon,  148  Mass.  542, 
20  N.  E.  175.  Mo. — State  v.  Rush,  77 
Mo.  586.  N.  Y. — Robert  v.  Good,  36 
N.  Y.  408;  Da  Fayette  Ins.  Co.  v. 
Rogers,  30  Barb.  49L 

So  an  allegation  that  defendant 
"made"  the  bond.  LaFayette  Ins. 
Co.  v.  Rogers,  30  Barb.   (N.  Y.)  49L 
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36.  Ala. — Booth  v.  Comegys,  Minor 
201.  Conn. — Adams  v.  Way,  33  Conn. 
419;  Mix  v.  Page,  14  Conn.  329.  Ind. 
Knight  w.  Castle,  172  Ind.  97,  87  N.  E. 
976.  Minn. — Romer  v.  Conter,  53  Minn. 
171,  54  N.  W.  1052. 

A  declaration  relying  upon  a  bond 
which  provides  that  suit  thereon  should 
be  brought  if  at  all,  within  a  specified 
time,  need  not  set  up  excuses  for  fail- 
ure to  bring  suit  within  such  time  in 
order  to  state  a  cause  of  action — that 
being  matter  of  defense  and  surplus- 
age. Lesher  v.  U.  S.  Fidelity  Co.,  144 
111.  App.  632,  affirmed,  239  HL  502,  88 
N.  E.  208. 

34.     Mass. — Pierce  v.  Fuller,  '8  Mass. 
223,  5  Am.  Dec.  102  (holding  that  "the 
consideration  and  special  circumstances 
inducing     the     arrangement,     must     be 
shown   to  the   court    and    approved   by 
it");   Palmer  V.  Stebbins,  3  Pick.  188, 
15  Am.  Dec.  204.     N.   H.— Stiekney  v. 
Stickney,  21  N.  H.  61.     N.  Y.— Ross  v. 
Sadgbeer,    21    Wend.    166;    Chappel    V. 
Brockway,  21  Wend.  157.  Ohio. — Dange 
v.  Werk,  2  Ohio   St.  520,  holding  that 
there  is  a  presumption  of  law  against 
the  validity  of  such  an  obligation,  and 
facts  must  therefore  be  alleged  which 
will     rebut     this     presumption.       Eng. 
Sainter   v.   Ferguson,   7    Man.,   G.    &   S. 
716,   62    E.    C.    L.    716,    721;    Horner   V. 
Graves,  7  Bing.  735,  20  E.  C.  L.  310; 
Homer  v.   Ashford,  3   Bing.  322,  11  E. 
C.    L.    121;    Gale   v.   Reed,    8    East    80, 
103  Eng.  Reprint  274;  Davis  v.  Mason, 
5    Term    118,    101     Eng.     Reprint     69; 
Mitchell    v.    Reynolds,    1    P.    652    Wins. 
181,    24    Eng.    Reprint    347;    Mallan   V. 
May,  11  M.  &  W.  665;  Ward  v.  Byrne, 
5   M.   &   W.   548;    Hutton   V.   Parker,   7 
Dowl.   P.   C.   739;   Wickens  V.  Evans,  3 
Younge   &  J.   318;   Young  v.   Timmons, 
1   Cr.   &  J.  331;   Master  of  Gun  maker* 
c.   Fell,  Willi*  3S4. 
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h.     The  Condition.3*  —  The  condition  must  be  set  up.38 

Sufficiency  of  Averment.  -An  insufficient  averment  of  the  condition  is 
made  sufficient  by  annexing  a  copy  of  the  bond  to  the  declaration.87 

i.  Non-payment.  —  Non-payment  is  an  essential  averment  when  the 
bond  is  payable  to  individuals,88  but  in  actions  on  bonds  payable  to  the 
state,  non-payment  need  not  be  averred.89 

j.  Damages.  —  Necessity  for  Alleging.  —  Ordinarily  the  declaration 
in  an  action  on  a  bond  conditioned  for  the  payment  of  money  need 
not  contain  any  allegation  of  damage  resulting  from  a  refusal  to  pay,40 
as  nominal  damages  are  presumed  from  the  breach;41  but  if  the  action 
is  brought  on  an  indemnity  bond,  damages  must  be  averred,  this  being 
the  basis  of  the  action.42 

Itemizing  Damages.  —  The  damages  may  be  alleged  in  a  general  way 
without  setting  out  any  statement  thereof  in  detail,48  except  that  in 
actions  on  bonds  where  the  right  of  action  is  dependent  on  the  damages 
sustained,  they  should  be  alleged  in  detail.44 


35.  See  infra,  "Assignment  of 
Breaches." 

36.  ■  Pike  County  v.  Hanchey,  119 
Ala.  36,  24  So.  751. 

So  much  of  the  condition  as  is  suf- 
ficient to  show  that  the  breaches  as- 
signed are  embraced  by  the  covenants 
of  the  condition.  Dorsey  v.  Biddle,  2 
Bibb  (Ky.)  312. 

37.  Palestine  Bldg.  Assn.  v.  Spenge- 
man   (N.  J.  L.),  43  Atl.  653. 

38.  Ind.— State  v.  McClane,  2 
Blackf.  192.  Mont.— Bebee  v.  Jack- 
son, 32  Mont.  217,  79  Pac.  1051;  Van 
Horn  v.  Holt,  30  Mont.  69,  75  Pac. 
680.  Va. — Braxton's  Admr.  V.  Lips- 
comb, 2  Munf.  282.  W.  Va.— Riggs 
V.  Parsons,  29  W.  Va.  522,  2  S.  E.  81; 
State  v.  Phares,  24  W.  Va.  657;  Rey- 
nolds v.  Hurst,  18  W.  Va.  648. 

An  allegation  that  the  defendants 
"wholly  neglected  and  refused,  and 
still  neglect  and  refuse  to  pay,"  suf- 
ficiently avers  non-payment.  Gardner 
V.  Donnelly,  86  Cal.  367,  24  Pac.  1072. 
See  Grant  V.  Sheerin,  84  Cal.  197,  23 
Pac.  1094;  Rankin  v.  Sisters  of  Mercy, 
82  Cal.  '88,  22  Pac.  1134;  O'Hanlon  v. 
Denvir,  81  Cal.  60,  22  Pac.  407,  15  Am. 
St.  Rep.  19;  Moundsville,  etc.  R.  Co. 
V.  Wilson,  52  W.  Va.  647,  44  S.  E.  169. 

Non-payment  by  the  one  of  the 
obligors  bound  by  the  condition  must 
be  alleged.  Pinney  V.  Hershfield,  1 
Mont.  367;  Thomas  V.  Allen,  1  Hill 
(N.  Y.)   145. 

An  allegation  that  a  decree  is  in 
full  force  and  effect,  not  reversed,  ap- 
pealed from  or  set  aside,  is  sufficient 
as  an  allegation  that  it  has  not  been 


performed   and   is   unpaid.      Henry    v. 
Heldmaier,   226  111.   152,   80   N.   E.   705. 

39.  State  v.  Cross,  6  Ind.  387; 
State  v.  McClane,  2  Blackf.  (Ind.) 
192;  Riggs  v.  Parsons,  29  W.  Va.  522, 
2  S.  E.  81. 

40.  Mass. — Palmer  v.  Stebbins,  3 
Pick.  188,  15  Am.  Dec.  204.  Minn. 
Sprague  v.  Wells,  47  Minn.  504,  50 
N.  W.  535.  Va.— Caldwell  v.  Farm- 
ers' Bank,  6  Rand.  241;  Allison  v. 
Farmers'  Bank,  6  Rand.  204;  Taylor 
v.  McClean,  3  Call  557. 

See   the   title   "Damages." 

41.  Sprague  v.  Wells,  47  Minn.  504, 
50  N.  W.  535;  Johnson  P.  Cook,  24 
Wash..  474,  64  Pac.  729. 

42.  U.  S. — Coe  v.  Rankin,  5  Mc 
Lean  354,  5  Fed.  Cas.  No.  2,943.  Neb 
Barr  v.  Ward,  36  Neb.  905,  55  N.  W 
282.  N.  Y.— McGee  v.  Roen,  4  Abb 
Pr.  8. 

43.  Damages  Need  Not  Be  Item 
ized. — Atlantic  Trust  &  Dep.  Co.  v 
Town  of  Laurinburg,  163  Fed.  690 
90  C.  C.  A.  274;  McArthur  v.  Barnes 
10   Tex.   Civ.   App.   318,  31    S.   W.   212 

An  allegation  that  one  is  ' '  endam 
aged  in  the  sum  of  one  thousand  dol 
lars"  is  sufficient  to  entitle  him  to 
an  inquiry  as  to  his  actual  damages, 
Disoswav  v.  Edwards,  134  N.  C.  254, 
46  S.  E.  501. 

44.  U.  S. — Coe  V.  Rankin,  5  Mc- 
Lean 354,  5  Fed.  Cas.  No.  2,943  (in- 
demnity bond).  CaL — Tarpey  V.  Shil- 
lenbarger,  10  Cal.  390.  Mont.— Parker 
r.  Bond,  5  Mont.  1,  1  Pac.  209. 

The  amount  of  money  expended,  or 
of  liability  incurred  should  be  alleged. 
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Statement  in  Excess  of  Ad  Damnum. —  If  the  obligation  of  the  bond  is 
limited,  a  claim  for  damages  not  recoverable  under  the  bond  is  mere 
surplusage,  which  is  not  subject  to  demurrer.45 

3.  Assigning  Breaches.  —  a.  In  the  Declaration.  — (I.)  When  Neces- 
sary. —  At  co-mmon  law  it  is  not  necessary  to  state  the  condition  of  the 
bond,  but  if  it  is  stated  the  breach  must  also  be  assigned,48  and  if  the 
defendant  would  compel  plaintiff  to  assign  a  breach,  he  must  plead 
performance  in  general  terms.47 

But  by  statute  in  many  jurisdictions  the  plaintiff  must  plead  the  con- 
dition and  assign  the  breaches.48  In  some  jurisdictions  this  rule  applies 
only  to  bonds  which  do  not  call  for  the  payment  of  money.49 


Cal.— Eoussin  v.  Stewart,  33  Cal.  208. 
Montv — Plymouth  Gold  Min.  Co.  v. 
United  States  Fidelity,  etc.  Co.,  35 
Mont.  23,  88  Pac.  565.  N.  Y.— Patton 
v.  Foote,  1   Wend.   207. 

If  the  breaches  alleged  relate  to 
specific  acts,  the  defendant  may  re- 
quire a  definite  statement  of  the  dam- 
ages to  be  filed  before  the  trial.  If, 
however,  the  breach  is  a  complete 
abandonment  of  the  work,  to  secure 
which  the  bond  is  given,  and  the  dam- 
ages are  alleged  to  equal  the  full  pen- 
alty of  the  bond,  then  no  such  state- 
ment may  be  required.  Atlantic  Trust 
&  Dep.  Co.  V.  Town  of  Laurinburg,  163 
Fed.   690,  90  C.  C.  A.  274. 

Attachment  Bonds — Special  Damages 
Alleged. — Ala. — Crofford  v.  Vassar,  95 
Ala,  548,  10  So.  350;  Lewis  v.  Paull, 
42  Ala.  136.  Cal. — Elder  v.  Kutner,  97 
Cal.  490,  32  Pac.  563.  Mo.— State  v. 
Blackman,  51  Mo.  319.  Ore. — Brown  v. 
Moore,  3  Ore.  435. 

45.  Offterdinger  v.  Ford,  92  Va. 
636,  24  S.  E.  246.  And  see  Fidelity 
&  Dep.  Co.  v.  Aultman,  58  Fla.  229,  50 
So.  991;  Maughlin  Mill  Co.  v.  Hamil- 
ton, 61  Wash.  66,  111  Pac.  1067  (in- 
junction  bond). 

46.  See  1  Chitty  PI.  226,  336,  385, 
and  the  following  cases:  U.  S. — Farni 
v.  Tesson,  1  Black  309,  17  L.  ed.  67 
("The  condition  of  the  bond  is  no 
part  of  the  obligation.  .  .  .  The 
plaintiff  may  declare  on  it  as  single"); 
United  States  v.  State  Bank,  6  Pet. 
29,  8  L  ed.  303.  Ala. — Holley  v.  Acre, 
23  Ala.  603;  State  v.  Wiley,  14  Ala. 
172;  Anderson  v.  Dickson,  8  Ala.  733; 
Herndon  v.  Forney,  4  Ala.  243.  Conn. 
Shelton  V.  French,  33  Conn.  489.  111. 
FoTtz  v.  Stevens,  54  I1L  180.  Ind. 
State  V.  Leonard,  6  Blackf.  173.  la. 
Gordon  V.  Atkinson,  1  Morris  195. 
Md.— James  v.  State,  3  M<L  211.     Mo. 


Woods  v.  Bainey,  15  Mo.  484.  N.  J. 
Ordinary  v.  Barnes,  67  N.  J.  L  80, 
50  Atl.  903;  Van  Voorst  v.  Morris 
Canal  Co.,  20  N.  J.  L.  167.  N.  Y. 
Postmaster  General  V.  Cochran,  2 
Johns.  413.  Pa. — Burkholder  v.  Lapp's 
Exr.,  31  Pa.  322.  W.  Va. — Baltimore 
&  O.  R.  Co.  v.  Bitner,  15  W.  Va.  467 
(preferable,  however,  in  an  action  on 
an  indemnifying  bond  to  set  up  con- 
ditions and  breaches  in  the  declara- 
tion); Baltimore,  etc.  R.  Co.  v.  Bit- 
ner, 13  W.  Va.  455. 

In  debt  on  a  recognizance  the  con- 
dition should  be  set  up.  Harrington 
v.  Brown,  7  Pick.  (Mass.)  232;  Bridge 
v.  Ford,  4  Mass.  641. 

47.  Will's  Gould  PI.,  532,  and  the 
following  cases:  Conn. — Shelton  v. 
French,  33  Conn.  489.  Ind.— English 
v.  Finicey,  5  Blackf.  298.  Md.— Laid- 
ler's  Admr.  17.  State,  2  Har.  &  G.  277. 

48.  Ark.— Phillips  v.  State,  2  Ark. 
382.  D.  C. — United  States  v.  Maloney, 
4  App.  Cas.  505.  111. — Hibbard  v.  Mc- 
Kindley,  28  HI.  240.  la.— Horner  v. 
Harrison,  37  Iowa  378.  Mass.— Witt 
v.  Potter,  125  Mass.  360.  Mich. — Owen 
v.  Hazzard,  2  Mich.  345,  bonds .  cover- 
ing demands  against  vessels.  Mo. 
Fulkerson  v.  Steen,  3  Mo.  377.  N.  J. 
Ordinary    V.    Barnes,    67    N.    J.    L.    80, 

50  Atl.   903.     S.   C— Guy  v.   McDaniel, 

51  S.  C.  436,  29  S.  E.  196;  State  v. 
Seabrook,  31  S.  C.  605,  9  S.  E.  802. 
Tex. — Hagans  v.  McClain  (Tex.  Civ. 
App.),  36  S.  W.  818,  judgment  by  de- 
fault cannot  be  sustained  without  an 
assignment  of  breaches.  Vt. — Williams 
v.   Willson,   1   Vt.   266. 

49.  State  V.  Lane,  4  Ind.  163;  Bost- 
wick  c.  Van  Voorhis,  91  N.  Y.  353; 
Beers  v.  Shannon,  73  N.  Y.  292;  Reed 
v.  Drake,  7  Wend.  (N.  Y.)  345;  Munro 
v.  Alaire,  2  Caines   (N.  Y.)   320. 

Bonds    payable    in    instalments    are 
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(II.)  How  Breach  To  Be  Assigned.  —  (A.)  Reasonable  Certainty.  —  The 
breaches  must  be  assigned  with  particularity,  and  reasonable  certainty, 
so  as  to  show  the  injury,00  and  must  show  that  the  plaintiff  has  a  cause 
of  action.61 

(B.)  What  Words  To  Be  Used. —Ordinarily  the  breach  may  be  assigned 
by  coupling  with  a  negative  the  words  of  the  condition,"  or  equivalent 


within  such  statutes.  Spaulding  v. 
Millard,  17  Wend.  (N.  Y.)  331;  Har- 
mon v.  Dedrick,  3  Barb.  (N.  Y.)  192. 
50.  U.  S. — Streeper  v.  Victor  Sew- 
ing Mach.  Co.,  112  U.  S.  676,  5  Sup. 
Ct.  327,  28  L.  ed.  '852;  United  States 
v.  Linn,  1  How.  104,  11  L.  ed.  64; 
Karthaus  v.  Ferrer,  1  Pet.  222,  7  L.  ed. 
121;  Postmaster  General  v.  Cross,  4 
Wash.  C.  C.  326,  19  Fed.  Cas.  No. 
11,306;  Dixon  v.  United  States,  1 
Brock.  177,  7  Fed.  Cas.  No.  3,934; 
Campbell  v.  Strong,  Hempst.  265,  4 
Fed.  Cas.  No.  2,367a.  Del. — United 
States  v.  Jacoby,  4  Penne.  487,  60  Atl. 
863,  not  attempting  to  state  the  de- 
gree of  particularity.  W.  Va. — Com. 
v.  Fry,  4  W.  Va.  721.  Wis. — Board  of 
Supervisors  v.  Vivian,  31   Wis.   217. 

Not  the  particularity  required  in 
setting  out  the  bond.  McCarthy  v. 
Chicago,  53   111.   38. 

Facts. — Gibson  v.  Robinson,  90  Ga. 
756,  16  S.  E.  969,  35  Am.  St.  Rep. 
250. 

In  New  York  a  general  allegation  is 
gufficient.  Chicago  Crayon  Go.  v.  Slat- 
terv,  68  Misc.  148,  123  N.  Y.  Supp. 
987. 

Alabama  Code  Form  on  Bond  With 
Condition. — 
A.  B.,  plaintiff, 

v. 
C.  D.,  defendant. 

The  plaintiff  claims  from  the  defend- 
ant    for  the  breach  of  the  con- 
dition of  a  bond  (or  agreement,  as  the 
case   may  be),  made  by  the   defendant 

on   the  day   of  ,  payable 

to   the   plaintiff,   in   the   sum   of 


..I 


dollars,  with  condition  (here  state  the 
condition  concisely).  And  the  plain- 
tiff says  the  condition  of  the  said  bond 
(or  agreement)  has  been  broken  by  the 
defendant  in  this  (here  state  concise- 
lv  the  breaches  complained  of,  first, 
second,  third,  etc.),  to  the  damage  of 
the    plaintiff,    as    above    stated. 

E.  F.,  Att'y  for  Pl'ff. 
51.     Ala. — Garrett   v.   Logan,   19   Ala. 
344.      Ark.— Taylor    v.    State,    23    Ark. 
225,    holding    it    sufficient    if    cause    of 


action  is  stated  in  substance  though 
defective  in  form.  Neb. — Lancaster 
County  v.  Fitzgerald,  74  Neb.  433,  104 
N.  W.  875.  N.  J.— Palestine  Bldg. 
Assn.  v.  Spengeman  (N.  J.  L.),  43  Atl. 
653. 

See  Clark  v.  Gerstley,  204  U.  S.  504, 
27  Sup.  Ct.  337,  51  L.  ed.  589  (bonds 
securing  sales  made  on  credit) ;  Mc- 
Guire  V.  Gerstley,  204  U.  S.  489,  27 
Sup.  Ct.  332,  51  L.  ed.  581. 

One  count  of  a  declaration  in  an 
action  for  debt  on  a  bond  given  to 
secure  the  performance  of  a  contract 
is  not  subject  to  the  objection  of  du- 
plicity, because  in  setting  out  the 
breach  of  the  contract,  it  recites  more 
fully  than  is  necessary  the  proceed- 
ings of  a  chancery  case  by  which  the 
breach  had  been  established  and  the 
damages  ascertained.  Henry  v.  Held- 
maier,   226   111.   152,   80   N.   E.   705. 

52.  U.  S. — Gorman  v.  Lenox's  Exrs., 
15  Pet.  115,  10  L.  ed.  680;  United 
States  v.  Spalding,  2  Mason  478,  27 
Fed.  Cas.  No.  16,305;  Berger  v.  Wil- 
liams, 4  McLean  577,  3  Fed.  Cas.  No. 
1,341.  Ala,— Pryor  v.  Beck,  21  Ala. 
393.  Ark.— Porter  v.  State,  9  Ark. 
226;  Cunningham  V.  Cheatham,  8  Ark. 
187.  Conn. — Dale  v.  Dean,  16  Conn. 
579.  Md. — Karthaus  v.  Owings,  2  Gill 
&  J.  430.  Mich. — Van  Middlesworth 
V.  Van  Middlesworth,  32  Mich.  183. 
N.  J. — Rozenkrantz  V.  Durling,  29  N. 
J.  L.  191;  Hanness  v.  Smith,  22  N.  J. 
L.  332;  Condit  v.  Baldwin,  19  N.  J.  L. 
143.  N.  Y. — Hughes  V.  Smith,  5 
Johns.  168;  People  v.  Brush,  6  Wend. 
454.  S.  C. — Guy  v.  McDaniel,  51  S.  C. 
436*  29  S.  E.  196;  State  V.  Scheper,  33 
S.  C.  562,  11  S.  E.  623,  12  S.  E.  564. 
Va.— Smith  v.  Lloyd,  16  Gratt.  295; 
Branch  v.  Randolph,  5  Call  546;  Wins- 
low  v.  Com.,  2  Hen.  &  M.  459;  Crag- 
hill  v.  Page,  2  Hen.  &  M.  446.  W.  Va. 
Wheeling  v.  Black,  25  W.  Va.  266; 
Com.  v.  Fry,  4  W.  Va.  721.  Eng.— Mai- 
tyn  v.  Clue,  18  Ad.  &  EL  (N.  S.) 
661,   83   E.   C.   L.   661. 

Negative   pregnant    to     be     avoided. 
Fitch  v.   Lothrop,   1   Root    (Conn.)    88, 
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words.53  But  if  the  condition  may  be  broken  in  various  ways,54  or  if 
a  negation  of  the  words  of  the  condition  does  not  necessarily  show  a 
breach,  this  method  is  not  sufficient.55 

(C.)  Alternative  Conditions.  —  If  the  condition  may  be  performed 
by  doing  any  one  of  several  things,  the  assignment  must  allege  non- 
performance in  any  of  the  ways  prescribed.56 

(III.)  More  Than  One  Breach.  —  The  common  law  rules  of  pleading 
would  not  permit  the  assignment  of  more  than  one  breach  in  one  count, 
as  one  was  sufficient  to  sustain  the  action,57  but  an  early  English  statute 
was  enacted  permitting  any  number  of  breaches  to  be  assigned,58  and 
this  statutory  rule  has  been  generally  adopted  in  the  United  States.59 
When  the  breach  consists  of  a  single  or  a  series  of  acts  of  the  same 
nature,60  or  where  a  detailed  statement  would  render  the  pleadings  in- 
conveniently prolix,  a  general  assignment  is  sufficient.61  But  when  the 
condition  is  the  performance  of  different  acts  at  different  times,  the 
breaches  must  be  assigned  specially  and  separately,62  though  separate 


53.  U.  S.  —  Fletcher  v.  Peck,  6 
Cranch  87,  3  L.  ed.  162.  Ala.— Watt's 
Exrs.  v.  Sheppard,  2  Ala.  425.  S.  C. 
State  v.  Scheper,  33  S.  C.  562,  12  S.  E. 
564,  11  S.  E.  564.  Tenn—  State  r. 
Witherspoon,  9  Humph.  394.  Va. 
Smith's  Admrs.  v.  Lloyd's  Exr.,  16 
Gratt.  295. 

54.  County  of  Greene  v.  Bledsoe,  12 
111.    267;    Com.   v.   Fry,   4   W.    Va.    721. 

55.  Conn. — Dale  v.  Dean,  16  Conn. 
579.  N.  Y.— Julliand  V.  Burgott,  11 
Johns.  6;  Smith  v,  Brush,  8  Johns.  84; 
Hughes  v.  Smith,  5  Johns.  168.  S.  O. 
Guy  v.  McDaniel,  51  S.  C.  436,  29  S.  E. 
196.  Wis. — Board  of  Supervisors  v. 
Vivian,  31  Wis.  217. 

56.  Miss. — Shaefer  v.  Minor,  1  How. 
218.  N.  J. — Richardson  v.  Beaumont, 
20  N.  J.  L.  578.  N.  Y.— People  v.  Til- 
ton,  13  Wend.  597. 

57.  1  Chit.  PI.  226,  and  N.  J.— Or- 
dinarv  V.  Barnes,  67  N.  J.  L.  80,  50 
Atl.  903.  N.  Y.— Taft  V.  Brewster,  9 
Johns.  334,  6  Am.  Dec.  280;  Van 
Benthuysen  r.  DeWitt,  4  Johns.  213; 
Munro'f.  Alaire,  2  Caines  328.  Eng. 
Gainsford  v.  Griffith,  1  Saund.  51  and 
note. 

58.  8  &  9  Wm.  3,  ch.  11,  §8. 

This  statute  included  only  bonds  for 
the  performance  of  covenants  and 
agreements  and  those  for  the  payment 
of  money  by  instalments  or  annuities. 
Shaw  v.  Worcester,  6  Bing.  385,  19  E. 
C.  L.  109;  Gainsford  v.  Griffith,  1 
Saund.  (Eng.)  51  and  note,  85  Eng. 
Eeprint   59;    1   Chitty   PI.   586. 

59.  See     U.     S.— United    States    v. 


Boyd,  15  Pet.  187,  10  L.  ed.  706.  Ala. 
Wade  v.  Killough,  5  Stew.  &  P.  450. 
Colo.— Sopris  v.  Lilly,  1  Colo.  266.  111. 
Hibbard  v.  McKindley,  28  111.  240; 
People  V.  Harmon,  15  111.  App.  189. 
N.  Y. — Munro  v.  Alaire,  2  Caines  320. 
Pa. — Kerr  v.  Meredith,  4  Yeates  283. 
Vt.— Marvin  v.  Bell,   41   Vt.   607. 

But  see  Me. — Bailey  v.  Eogers,  1  Me. 
186.  Mass. — Severy  v.  Blacklin,  2 
Mass.  541.  N.  H. — Mooney  v.  Demer- 
rit,  1  N.  H.  187,  where  the  common 
law  rule  is  held  to  govern,  there  be- 
ing no  statute  to  the  contrary. 

60.  Wheeling  r.  Black,  25  W.  Va. 
266. 

In  New  York  in  an  action  on  a  bond 
securing  performance  of  a  contract, 
the  specific  breaches  of  the  contract 
need  not  be  alleged,  as  a  general  al- 
legation of  breach  is  sufficient.  Chi- 
cago Crayon  Co.  v.  Slattery,  68  Misc. 
148,   123   N.  Y.   Super.   987. 

61.  Elam  v.  Commercial  Bank,  86 
Va.  92,  9  S.  E.  498;  Allison  r.  Farm- 
ers' Bank,  6  Rand.   (Va.)   204. 

62.  U.  S.  —  Burnett  v.  Wylie, 
TIempst.  197,  4  Fed.  Cas.  No.  2,172a. 
Cal. — Baker  r.  Cornwall,  4  Cal.  15.  N.  J. 
Ordinary  v.  Barnes,  67  N.  J.  L.  80,  50 
Atl.  903.  N.  Y. — Albany  Dutch  Church 
v.  Vedder,  14  Wend.  165.  Va.  —  Al- 
lison v.  Farmers'  Bank,  6  Rand.  204. 
W.  Va.— Wheeling  v.  Black,  25  W.  Va. 
266;  Commissioner  v.  Fry,  4  W.  Va. 
721. 

Each  Must  Be  Complete. — State  r. 
Holleman,  21  Ark.  413;  State  v.  Ham- 
mett,   7   Ark.   492. 
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breaches  may  be  assigned  in  one  count.68  And  as  separate  assignments 
ari  in  effect  distind  causes  of  action,64  the  insufficiency  of  one  will  not 
render  the  complaint  insufficient  on  genera]  demurrer.68 

1).  Assignment  on  the  Record.  —  If  breaches  have  not  been  assigned 
in  the  declaration,  the  plaintiff  is  allowed  in  some  jurisdictions  to  assign 
them  upon  the  record.  This  should  be  done  prior  to  the  entry  of  judg- 
ment.66 


63.  U.  S.— United  States  v.  Trues- 
aell,  2  Bond  78,  2S  Fed.  Cas.  No.  L6,- 
543.  Ala. — Sloss  Iron  &  Steel  Co.  v. 
Macon  County,  ill  Ala.  554,  20  So. 
400.  Ark.— Chicot  County  v.  Wives,  L2 
Ark.  721.  LI.— -Hibbard  r.  McKind- 
ley,  28  111.  240;  Abrahams  v.  Jones,  20 
III.  App.  83.  Lid.— Me  Fall  r.  Howe 
Sew.  Mach.  Co.,  90  Ind.  L48;  Richard- 
son  v.  State,  55  Ind.  381.  Kan. —  Bar- 
ton County  Conns,  v.  Plumb,  20  Kan. 
147.  Mo.— State  v.  Davis,  35  Mo.  406. 
N.  Y. — Lyman  v.  Broadway  Garden 
Hotel,  etc.  Co.,  33  App.  Div.  130,  53 
X.  Y.  Supp.  347,  holding  that  where 
averments  of  several  breaches  are 
stated  in  one  count,  the  complaint  only 
slates  one  cause  of  action. 

"According  to  the  rules  of  pleading, 
the  plaintiff  may  assign  as  many 
breaches  as  he  deems  necessary  on  a 
penal  bond,  in  one  count,  or  he  may 
file  as  many  counts  as  there  are 
breaches  of  the  bond.  When  the  for- 
mer course  is  adopted,  each  breach  an- 
swers the  place  of  a  separate  count. 
The  commencement,  the  general 
breach,  and  conclusion  are  all  to  be 
considered  in  reference  to  each  spe- 
cial breach,  as  though  it  formed  the 
only  breach  in  the  count.  And  as  a 
further  consequence  each  breach  is 
subject  to  a  demurrer,  precisely  as  is 
each  several  count  in  a  declaration." 
Hibbard   V.   McKindley,   28   111.   240. 

64.  Ark. — Chicot  County  v.  Rives, 
12  Ark.  721.  Colo.— Sopris  v.  Lilly,  1 
Colo.  266.  HI.— Hibbard  V.  McKind- 
ley, 2S  111.  240. 

Each  assignment  is  regarded  as  a 
declaration  and  is  to  be  so  pleaded. 
Sugden   v.  Beasley,  9   111.  App.   71. 

But  the  substance  of  the  bond  need 
not  be  repeated  as  an  inducement  to 
everv  breach.  Sugden  v.  Beasley,  9 
111.   App.   71. 

65.  Ala. — Coleman  v.  Pike  County,  83 
Ala.  326,  3  So.  755,  3  Am.  St.  Rep. '746; 
Plournoy  i\  Lyon,  70  Ala.  308;  Wil- 
liamson r.  Woolf,  37  Ala.  298;  Wil- 
son r.  Cantrell,  19  Ala.  642;  Watt's 
Exrs.    p.   Sheppard,   2   Ala.   425.      Ark. 


Adams  v.  State,  r,  Ark.  I!»7.  111.— Hen- 
rickson  /:.  Beinback,  33  III.  299;  Hib- 
bard r.  McKindley,  2s  111.  240;  Peo- 
ple v.  Gregory,  11  III.  App.  370.  Ind. 
MVFall  v.  Eowe  Sew.  Mach.  <'o.,  90 
Iml.  l  is;  Doherty  v.  Chase,  Q4  Cnd.  73; 
State  r.  Scott,  1 '_'  Iml.  529;  Kintn 
state,  ?,  End.  86;  Rock  r.  Cordon,  6 
Blackf.  192;  Redpath  v.  Nottingham, 
5  Blackf.  267.  Ky.—  Hank  of  Ca 
V.  Hopkins,  1  T.  B.  Mon.  245,  15  Am. 
Dec.  113.  Mo. — Havden  v.  Sample,  10 
Mo.  215;  State  v.  Porter,  9  Mo. 
N.  Y— People  V.  Brush,  6  Wend.  4-14; 
People  v.  Russell,  4  Wend.  570.  Va. 
Martin   v.   Sturn,   5   Rand.   693. 

Duplicity  at  common  law  could  be 
taken  advantage  of  only  by  special 
demurrer.  Ark.  —  Chicot  County  V. 
Riveg,  12  Ark.  721.  N.  J. — Ordinary 
V.  Barnes,  67  X.  J.  L.  80,  50  Atl.  903. 
W.  Va.— Wheeling  v.  Black,  25  W.  Va. 
266.  Now  by  motion  to  strike  out. 
Ordinary  v.  Barnes,  67  N.  J.  L.  80, 
50  Atl/903;  Wheeling  v.  Black,  25  W. 
Va.  266. 

66.  Robins  V.  Pope,  Hempst.  219, 
20  Fed.  Cas.  No.  11,931a;  Burnett  v. 
Wylie,  Hempst.  197,  4  Fed.  Cas.  No. 
2,172a;  Smith  v.  Jansen,  S  Johns. 
(N.  Y.)   111. 

Allowed  after  issue  joined  on  non 
est  factum.  Seeright  v.  Fletcher,  6 
Blackf.  (Ind.)  380;  West  v.  Caldwell, 
23   N.  J.  L.   736. 

Under  statute  in  Illinois,  additional 
and  subsequent  breaches  may  also  be 
assigned  on  the  record,  even  after 
trial  and  after  damages  ha^e  been 
assessed.  McDole  v.  M.^Dole,  106  111. 
452  (after  judgment);  Dent  r.  Davison, 
52  111.  109;  People  V.  Compiler,  14  111. 
447  (holding  that  breaches  occurring 
prior  to  the  assessment  of  damages 
may  thus  be  assigned) ;  Huntington 
r.  Aurand,  70  111.  App.  28.  And  see 
Clark  t\  Goodwin,  1  Blackf.   (Ind.)    7  1. 

Leave  of  court  unnecessary.  Hun- 
tinarton  r.  Aurand,  supra. 

So  after  judgment  by  default  or  on 
demurrer.    State  v.  Wiley,   14  Ala.  172. 
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4.  Replication  or  Reply.  —  A  reply  is  unnecessary  when  the  issue 
is  reached  by  the  declaration  or  complaint  and  the  plea  or  answer.67 

The  replication  must  be  sufficient  to  constitute  an  answer  to  the  plea."8 
It  must  not  depart  from  the  theory  of  the  declaration,69  nor  be  con- 
trary to  the  condition  of  the  bond.70 

Duplicity  must  be  avoided.71 

Assignment  of  Breaches.  -  If  the  breaches  are  not  assigned  in  the  de- 
claration, and  defendant  pleads  general  performance,  plaintiff  in  his 
replication  must  set  out  the  breaches  upon  which  he  intends  to  rely;72 
but  if  non-performance  is  admitted  by  the  plea,  they  need  not  be 
assigned  at  all.73  Breaches  must  be  assigned  separately,74  and  generally, 
it  may  be  said  that  the  rules  which  regulate  the  assignment  of  breaches 
in  the  declaration  or  complaint  govern  the  manner  of  assigning  in  the 
replication  or  reply.75 

5.  Subsequent  Pleadings.  —  Rejoinder.  —  It  was  necessary  that  the 
rejoinder  should  constitute  an  answer  to  the  replication,76  and  should 
not  depart  from  the  theory  of  the  plea,  or  be  inconsistent  therewith,77 
and  must  not  be  double.78 


67.  Brown  v.  Ready,  14  Ky.  L.  Rep. 
583,  20  S.  W.  1036;  Stanton  V.  Hughes, 
97  N.   C.  318,  1  S.  E.  852. 

See  infra  "Plea";  and  see  generally 
the  title  "Replication  or  Reply." 

68.  Ark. — McDaniel  v.  Grace,  15 
Ark.  465.  Ind. — Funkhouser  V.  Purdy, 
1  Blackf.  294.  N.  J. — Morris  Canal  & 
B.  Co.  v.  Van  Vorst,  23  N.  J.  L.  98. 
N.  Y. — Andrews  v.  Beecker,  1  Johns. 
Cas.  411.  S.  C. — Gray  v.  Gidiere,  5 
Rich.  386. 

In  alleging  fraud  in  the  replication, 
facts  constituting  the  fraud  should  be 
set  up.  Hoitt  v.  Holcomb,  23  N.  H. 
535. 

Verification. — The  provisions  that  the 
plea  of  non  est  factum  must  be  veri- 
fied, do  not  apply  to  a  replication. 
Parks  v.  Greening,  Minor  (Ala.)  178; 
Tindal   v.   Bright,   Minor    (Ala.)    103. 

But  a  replication  assigning  a  par- 
ticular breach  should  conclude  with  a 
verification.  Campbell  v.  Strong,  1 
Hempst.    265,   4   Fed.    Cas.    No.    2,367a. 

69.  Ala. — Smith  v.  Kirkland,  81 
Ala.  345,  1  So.  276.  Mass. — Sibley  v. 
Brown,  4  Pick.  137.  Vt.— Joslyn  V. 
Taylor,  33  Vt.  470. 

70.  Humphrey  v.  Watson,  1  Root 
(Conn.)    256. 

71.  U.  S. — United  States  v.  Gurney, 
1  Wash.  C.  C.  446,  26  Fed.  Cas.  No. 
15,271.  Ark. — McDaniel  v.  Grace,  15 
Ark.  465.  N.  H. — Mooney  v.  Demerrit, 
1  N.  H.  187. 

72.  Conn. — Williams  v.  Halsey,  1 
Root  418.     Md. — Scott  v.  State,  2  Md. 


2'84;  Doogan  v.  Tyson,  6  Gill  &  J. 
453;  Laidler  v.  State,  2  Har.  &  G. 
281.  Mass. — Austin  v.  Parker,  13  Pick. 
222;  Dawes  v.  Winship,  16  Mass.  291. 
Miss. — Barfield  v.  Kearney,  Walk.  504. 
N.  J. — Van  Voorst  v.  Morris  Canal  & 
B.  Co.,  20  N.  J.  L.  200.  N.  Y.— Munro 
V.  Alaire,  2   Caines  320. 

If  breaches  are  assigned  in  the 
declaration,  additional  breaches  may 
not  be  set  up  in  the  replication.  Gen- 
try v.  Barnett,  6  T.  B.  Mon.  (Ky.) 
113;   Henries  v.  Stiers,  8  N.  J.  L.  364. 

73.  English  v.  Finicey,  5  Blackf. 
(Ind.)   298. 

74.  TJ.  S. — Minor  v.  Mechanic's 
Bank,  1  Pet.  46,  7  L.  ed.  47.  Ind. 
Vance  v.  State,  6  Blackf.  80.  Mass. 
Austin  v.  Parker,   13  Pick.  222. 

75.  See  Sevey  v.  Blacklin,  2  Mass. 
542;  Cheshire  Bank  v.  Robinson,  2 
N.  H.  126. 

76.  Lloyd  v.  Burgess,  4  Gill  (Md.) 
187;  Butler  V.  State,  5  Gill  &  J.  (Md.) 
511;  Boston  Hat  Manufactory  v.  Mes- 
singer,  2  Pick.   (Mass.)   223. 

77.  Conn. — Warren  v.  Powers,  5 
Conn.  373,  excuse  for  non-performance 
is  a  departure  from  a  plea  of  perform- 
ance. Md. — State  v.  Dorsey,  3  Gill  & 
J.  75;  Burroughs  V.  Clarke,  3  Gill  196. 
N.  H.— Tarleton  v.  Wells,  2  N.  H.  306. 
N.  Y. — Andrus  v.  Waring,  20  Johns. 
153.  Pa. — McSherry  v.  Askew,  1  Yeates 
79.  S.  C. — Ordinary  v.  Bracey,  1  Brev. 
191. 

78.  McClure  v.  Erwin,  3  Cow.  (N. 
Y.)    313. 


VoL  IV 


BONDS 


i09 


Surrejoinder.  —  So  it  was  required  Hint  the  surrejoinder  should  answer 
the  material  allegations  of  the  rejoinder,78  and  be  consistent  with  the 
former  pleadings  of  the  plaintiff."" 

6.  Amended  and  Supplemental  Pleadings.  —  The  general  rules  as 
to  the  amendmenl  of  the  plaintiff's  pleadings  apply  in  the  case  of  appli- 
cations to  amend  the  declaration,  petition  or  complaint  in  actions  on 
bonds.81 

A  plea  may  be  amended   to  make  the  allegations  more  definite.82 

Illustrations.  —  The  subjoined  instances  will  serve  as  illustrations  as 
to  the  allowance  of  amendments  to  the  declaration  or  the  complaint.83 

A  supplemental  complaint  is  proper  to  set  up  damages  incurred  subse- 
quent to  the  filing  of  the  original  complaint,  but  which  had  resulted 
from  the  same  breach.84 

B.  The  Plea.  —  1.  General  Rules.  —  All  material  recitals  both  in 
the  bond  and  in  the  alleged  breaches  are  admitted,  unless  traversed.85 

Sufficiency  of  Traverse.  —  A  plea  filed  to  the  plaintiff's  pleading  in  an 
action  on  a  bond  should  be  responsive  thereto,86  and  should  deal  only 
with  its  averments  and  should  not  be  addressed  to  any  evidence  upon 
which  the  plaintiff  may  rely.87 

The  plea  should  also  he  true.ss 


79.  Andrus  V.  Waring,  20  Johns. 
(N.  Y.)   153. 

80.  Andrus  v.  Waring,  20  Johns. 
(N.  Y.)   153. 

81.  See  the  title  "Amendments  and 
Jeofails. ' ' 

82.  Boyt  r.  Cooper,  6  N.  C.  286. 

83.  Adding  Obligee  as  Plaintiff. 
Weedon  v.  Jones,  106  Ala.  336,  17  So. 
454. 

Correction  of  spelling  of  the  name 
of  an  obligee.  Colton  v.  Stanwood,  67 
Me.  25. 

Changing  the  purpose  for  which  the 
obligation  was  given.  O  'Gorman  V. 
Sabin,  62  Minn.  46,  64  N.  W.  84. 

Changing  date  upon  which  the  debt 
became  due.  Moore  v.  Lothrop,  75  Me. 
301. 

Correcting  a  variance  between  the 
description  and  the  bond.  Fulkerson 
v.  State,  14  Mo.  49. 

Changing  an  allegation  of  a  joint 
obligation  to  a  joint  and  several  one. 
Field  v.  Van  Cott,  15  Abb.  Pr.  (N.  S.) 
349. 

Adding  allegations  that  the  defend- 
ant was  engaged  in  the  business  of 
executing  bonds  for  hire,  and  that  the 
bond  was  executed  for  a  valuable  con- 
sideration. Michigan  S.  S.  Co.  r.  Am- 
erican Bonding  Co.,  109  App.  Div.  55, 
95  N.  Y.  Supp.  1034. 

Changing   the   form   of   action  from 


assignment  to  debt.  Hogan  v.  Ross,  13 
How.  (U.  S.)  173,  14  L.  ed.  100;  Cen- 
tral Lumb.  Co.  v.  Kelter,  102  111.  App. 
333;  Lehman  v.  Siggeman,  40  111.  App. 
276. 

84.  Pacific  Bridge  Co.  v.  United 
States  Fidelity  &  G.  Co.,  33  Wash.  47, 
73    Pac.    772. 

See  the  title  "Supplemental  Plead- 
ings." 

85.  United  States  v.  Maloney,  4  App. 
Cas.  (D.  C.)  505.  See  Commercial 
Union  Assur.  Co.  V.  Bauer,  58  Hun  63, 
11  N.  Y.  Supp.  372,  33  N.  Y.  St.  827. 

86.  Gurney  v.  Hoge,  6  Blatchf.  499, 
11  Fed.  Cas.  No.  5,875;  Clifford  v. 
Smith,  4  Ind.  377. 

Where  an  action  was  brought  on  an 
employer's  bond,  setting  up  the  con- 
tract of  employment,  which  required 
the  employe  to  perform  duties  in  such 
territory  as  might  be  assigned  to  him, 
an  answer  alleging  that  the  employe 
was  to  be  a  local  agent,  was  subject 
to  demurrer  as  not  responsive  to  the 
complaint,  and  not  purporting  to  set 
up  any  other  contract.  Stamets  v.  Piano 
Mfg.  Co.,  40  Ind.  App.  620,  82  N.  E. 
122. 

87.  Christy  v.  Scott,  14  How.  (U. 
S.)  282,  14  L.  ed.  422;  United  States 
v.  Girault,  11  How.  (U.  S.)  22,  13  L. 
ed.    587. 

88.  Bryan  v.  Drake,  20  N.  C.  72. 
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The  denial  should  be  direct  and  not  evasive,89  though  a  denial  of  certain 
matters  on  information  and  belief  is  sometimes  allowed.90 

If  the  plea  be  special  it  must  set  up  sufficient  facts  to  constitute  a  legal 
defense.91  In  accordance  with  the  general  rule,  special  pleas  amounting 
to  the  general  issue  are  improper.92 

Irrelevancy.  —  An  answer  which  does  not  tender  an  issue  of  fact  going 
to  the  cause  of  action,  should  be  stricken  out  as  being  wholly  irrelevant 
and  immaterial,93  but  unnecessary  matter  alleged  may  be  regarded  as 
mere  surplusage.94 

A  plea  purporting  to  answer  the  entire  declaration  must  be  sufficient  as  to 
all  the  breaches  assigned,95  for  if  insufficient  as  to  any  one  breach,  it 
is  bad  as  a  whole,  since  each  allegation  of  a  breach  is  treated  as  a  dis- 
tinct count.96 

Special  Plea  Required.  —  Any  matter  by  way  of  confession  and  avoid- 


89.  Bevins  V.  Ramsey,  15  How.  (U. 
S.)  179,  14  L.  ed.  652;  United  States 
v.  Bradley,  10  Pet.  (U.  S.)  343,  9  L.  ed. 
448;  Thompson  v.  Means,  11  Smed.  & 
M.   (Miss.)   604. 

90.  Where  plaintiff's  sole  title  to 
timber  rested  upon  its  ownership  of 
the  land,  the  defendants  had  given  a 
bond  to  pay  for  such  timber  as  the 
plaintiff  owned,  they  might  properly 
traverse  the  petition  by  an  allegation 
of  a  want  of  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to 
plaintiff's  ownership  of  the  land.  Camp 
v.  Capital  Min.,  Lumb.  &  Oil  Co.  (Ky.), 
128  S.  W.  323.  See  the  title  "Denial." 

91.  United  States  v.  Linn,  1  How. 
(U.  S.)  104,  11  L.  ed.  64;  Dimon  V. 
Dunn,  15  N.  Y.  498;  White  V.  Skinner, 
13  Johns.   (N.  Y.)  307,  7  Am.  Dec.  381. 

Plea  of  Illegality. — United  States  v. 
Sawyer,  1  Gall.  86,  27  Fed.  Cas.  No.  16,- 
227. 

Equitable  Defenses. — Under  a  stat- 
ute allowing  defenses  on  "equitable 
grounds,"  it  is  not  permitted  to  put 
in  such  plea  by  way  of  defense  upon 
the  identical  facts  which  were  set  up 
in  another  plea  as  a  legal  defense. 
The  purpose  of  the  statute  being  to 
permit  a  defendant  to  plead  many  de- 
fenses valid  in  equity,  such  as  were 
not  previously  available  at  law.  Bobey 
V.  State,  94  Md.  61,  50  Atl.  411,  89  Am. 
St.  Rep.  405;  Taylor  v.  State,  73  Md. 
208,  20  Atl.  914,  11  L.  R.  A.  852. 

An  Affidavit  of  Defense  When  Re- 
quired. (Myers  v.  Shoneman,  90  111. 
80;  Conrsen  v.  Browning,  86  111.  57; 
Gerhart  v.  Kaufman,  1  Woodw.  Dec. 
(Pa.)    367);   must  conform  to  the  rule 
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announced  in  the  text.  [Pennock  V. 
Kennedy,  153  Pa.  577,  26  Atl.  15 
(affidavit  that  defendant  believes  he 
never  signed  the  bond  nor  authorized 
anyone  to  sign  is  not  sufficient); 
Shriver  V.  Mclntire,  130  Pa.  459,  18 
Atl.  644;  Clapier's  Exr.  v.  Maupay,  2 
Miles  (Pa.)  137;  State  Cent.  Sav.  Assn. 
v.  Sheets,  2  Pears.  (Pa.)  217;  Com.  v. 
Snyder,  1  Pa.  Super.  286  (averring 
merely  compliance  with  the  condition 
is    not    sufficient)]. 

92.  111.— State  v.  Lagow,  43  111.  134; 
other  signatures.  Ind. — Wallace  v.  Ex- 
change Bank,  126  Ind.  265,  26  N.  E. 
175;  Sluyter  V.  Union  Cent.  Life  Ins. 
Co.,  3  Ind.  App.  312,  29  N.  E.  608.  N.  J. 
State  Bank  v.  Chetwood,  8  N.  J.  L.  1, 
no   delivery. 

See  generally  Will's  Gould.  PL  513 
et  seq.,  and  the  title  "Pleading." 

93.  Fidelity  Dep.  &  Guar.  Co.  v. 
Aultman,  58  Fla.  228,  50  So.  991;  Buss 
v.  Mitchell,  11  Fla.  80. 

94.  Kumblad  V.  Allen,  51  Wash. 
425,  99  Pac.  19,  holding  that  where  a 
complaint  sets  up  that  certain  improv- 
ments  were  made,  covered  by  a  bond, 
a  mere  denial  of  the  plaintiff's  allega- 
tion is  a  sufficient  defense  without  fur- 
ther alleging  that  the  improvements 
were  not  necessary. 

95.  Sopris  v.  Lilly,  1  Colo.  266;  Sug- 
den  v.  Beasley,  9  111.  App.  71. 

96.  Ala. — United  States  Fid.  & 
Guar.  Co.  v.  Damskibsaktieselskabet 
Habil,  138  Ala.  348,  35  So.  344.  111. 
People  v.  McClellan,  137  111.  352,  27  N. 
E.  181.  Ind.— State  v.  Roche,  94  Ind. 
372;  German  Mut.  Ins.  Co.  v.  Glasco, 
14  Ind.  App.  95.  42  N.  E.  493. 
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anee,97  and,  in  general,  any  matter  other  than  a  denial  of  execution, 
should  be  pleaded  specially.98 

Construction  of  Plea.  —  The  answer  in  an  actios  on  a  bond  is  con- 
strued like  the  other  pleadings,  against  the  pleader."9 

Duplicity.  — Pleas  which  are  not  inconsistent  may  be  pleaded  to- 
gether,1 but  inconsistent  pleas,  such  as  performance  and  a  denial  of 
execution,2  or  non  est  factum  and  release  by  reason  of  certain  acts  on 
the  part  of  the  plaintiff,  are  not  permitted.3  Pleas  which  are  practically 
the  same,  such  as  the  plea  of  "conditions  performed"  and  non  damut- 
ficatus,  cannot  be  filed  together.4 

Joint  and  Several  Pleas. —  When  the  action  is  against  principal  and 
sureties,  each  may  sever  and  plead  as  many  pleas  as  he  deems  neces- 
sary to  his  defense,5  but  if  the  defendants  once  join  in  a  plea  they  will 
not  be  allowed  afterwards  to  sever  and  plead  matter  in  personal  dis- 
charge.0 Two  or  more  defendants  in  an  action  on  a  bond  cannot  join 
in  pleading  defenses  that  are  purely  personal,  such  as  coverture,  in- 
fancy, etc.7 

2.  Particular  Pleas.  —  a.  General  Issue.  —  The  plea  of  non  est 
factum  is  the  general  issue  in  an  action  on  a  bond,8  and  unless  the  exe- 


97.  5  Comyn's  Dig.,  art.  Pleader 
401;  Greathouse  V.  Dunlap,  10  Fed.  Cas. 
No.   5,742. 

Alteration. — Security  Mut.  Life  Ins. 
Co.  V.  Frankel  (Ind.  App.),  92  N.  E. 
183. 

Denial  of  Assignment. — Gully  v. 
Remy,  1  Blackf.  (Ind.)  69;  Smith  v. 
Broomhead,  7  T.  R.  300,  101  Eng. 
Reprint   986. 

Extension  of  Time. — Hubbard  v. 
Gurney,  64  N.  Y.  457;  Kunzweiler  v. 
Lehman,  34  Misc.  466,  70  N.  Y.  Supp. 
290. 

Modification  of  Contract  Secured. — 
Leppert  v.  Flaggs,  101  Md.  71,  60  Atl. 
450;  Kunzweiler  v.  Lehman,  34  Misc. 
466,  70  N.  Y.  Supp.  290. 

Negligent  Delay. — Carlile  v.  People, 
27  Colo.  116,  59  Pac.  48. 

98.  Gully  V.  Remv,  1  Blackf.  (Ind.) 
69. 

99.  Jacobs  V.  Curtiss,  67  Conn.  497, 
35  Atl.  501. 

See  in  general  as  to  this  rule,  Will 's 
Gould  PI.  305  et  seq.,  and  the  title, 
"Pleading." 

1.  Grand  Chute  v.  Winegar,  15  Wall. 
(U.  S.)  355,  21  L.  ed.  170,  holding  that 
non  est  factum  and  nil  debet  may  be 
pleaded  together. 

Non  est  factum  and  a  special  plea 
that  the  signature  and  seal  of  an  ob- 
ligor was  cancelled  without  his  con- 
Bent  are  not  inconsistent.  Tindal  v. 
Bright,  Minor   (Ala.)   103. 


Non  est  factum  and  nul  tiel  record 
(Brown  v.  Bickle,  7  Ark.  410),  or  pay- 
ment and  non  est  factum  may  be  plead- 
ed together.  (Jackson  v.  Webster,  6 
Munf.   (Va.)  462). 

2.  Pope   v.   Latham,   1    Ark.   66. 

3.  Accident  Ins.  Co.  v.  Baker,  34  W. 
Va.  667,  12  S.  E.  834. 

4.  Elam  v.  Commercial  Bank,  86 
Va.  92,  9  S.  E.  498.  See  McClure  v. 
Erwin,  3  Cow.  (N.  Y.)  313,  332;  Archer 
v.  Archer,  8  Gratt.  (Va.)  539. 

5.  Williams   v.  Hinkle,   15   Ala.   713. 

6.  Stephen's  PI.  (Andrew's  ed.) 
§144;  Caldwell  v.  May,  1  Stew.  (Ala.) 
425;  Andrus  V.  Waring,  20  Johns.  (N. 
Y.)   153. 

7.  Bordentown  v.  Wallace,  50  N.  J. 
L.  13,  11   Atl.  267. 

8.  United  States  v.  Linn,  1  How. 
(U.  S.)  104,  11  L.  ed.  64;  Speake  v. 
United  States,  9  Cranch  (U.  S.)  28,  3 
L.  ed.  645. 

Therefore  a  material  alteration. 
(Ind.— Palmer  v.  Poor,  121  Ind.  135,  22 
N.  E.  984,  6  L.  R.  A.  469;  Conner  v. 
Sharpe,  27  Ind.  41.  Md. — Union  Bank 
v.  Ridgely,  1  Har.  &  G.  324.  N.  Y. 
Boomer  v.  Koon,  6  Hun  645.  W.  Va. 
Conner  v.  Fleshman,  4  W.  Va.  693),  or 
mistake  in  execution  (Owings  v. 
Grubbs'  Admr.,  6  J.  J.  Marsh.  [Ky.l 
31),  or  the  circumstances  under  which 
the  bond  was  signed.  (Ind. — State  v. 
Gregory,  132  Ind.  3S7,  31  N.  E.  952, 
conversation  at  time  of  signing.  N.  Y. 
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cution  is  put  in  issue  by  the  plea  the  instrument  "must  be  regarded 
as  the  act  of  the  defendant. '  '9  There  is,  however,  authority  holding  that 
the  plea  is  a  denial  that  the  alleged  instrument  is  the  defendant's 

deed.10 

The  plea  bars  the  action  only  as  to  him  who  pleads  it,  and  does  not 
affect  the  liability  of  other  defendants;11  and  when  set  up  jointly  it 
must  be  sufficient  as  to  all.12 

Delivery.  —  That  there  was  no  delivery,  it  is  generally  held,13  or  that 
the  delivery  was  in  escrow,  may  be  shown  under  the  general  plea  of 
non  est  factum.™  But  some  courts  hold  that  a  special  plea  of  non  est 


Woolley  v.  Constant,  4  Johns.  54,  4  Am. 
Dec.  246.  Pa. — Stahl  v.  Berger,  10 
Serg.  &  R.  170,  13  Am.  Dec.  666  [name 
of  obligee  left  blank] ;  Patterson  v. 
Patterson's  Admr.,  2  Pen.  &  W.  200), 
or  fraud  relating  to  the  execution  of 
the  bond,  may  be  proved  under  non 
est  factum  (Gould  PI.  $42,  ch.  6,  pt.  7, 
and  the  following  cases.  U.  S. — Withers 
v.  Greene,  9  How.  213,  13  L.  ed.  109. 
Ind.— Huston  v.  Williams,  3  Blackf. 
170,  25  Am.  Dec.  84.  Md. — Union  Bank 
v.  Ridgely,  1  Har.  &  G.  324.  N.  Y. 
Dorr  v.  Munsell,  13  Johns.  430;  Van 
Valkenburgh  v.  Rouk,  12  Johns.  337; 
Dale  v.  Roosevelt,  9  Cow.  307.  N.  C. 
Perry  V.  Fleming,  4  N.  C.  344.  Va. 
Taylor  v.  King,  6  Munf.  358,  '8  Am, 
Dec.  746.  W.  Va. — American  Button 
Hole,  etc.  Co.  v.  Burlack,  35  W.  Va. 
647,  14  S.  E.  319;  Stuart  v.  Livesay, 
4  W.  Va.  45). 

Under  a  plea  of  non  est  factum  a  de- 
fendant may  show  he  did  not  sign  the 
bond  or  that  it  was  signed  without  his 
authority.  Rocky  Mount.  Loan  &  Tr. 
Co.  v.  Price,  103  Va.  298,  49  S.  E.  73. 

Evidence  that  the  bond  was  not 
taken  in  accordance  with  the  statute 
is  inadmissible  under  this  plea.  (Poor 
v.  Hanion,  1  Nott.  &  McC.  (S.  C.)  554), 
nor  can  a  defendant  under  such  a  plea 
object  that  the  bond  was  illegally  as- 
signed to  plaintiff  (Solomon  v.  Evans, 
3  McCord  (S.  C.)  274). 

But  an  allegation  in  the  complaint 
that  the  bond  was  executed  to  plain- 
tiff by  wrong  name  by  mistake,  is  not 
put  in  issue  under  this  plea.  Nicholay 
p.  Kay,  6  Ark.  59,  42  Am.  Dec.  680. 

Where  the  plea  denied  "that  he 
sealed,  executed  and  delivered  the  bond 
set  forth"  it  may  be  shown  that  the 
bond  was  executed  in  blank  before  a 
justice  of  the  peace  who  was  author- 
ized to  insert  certain  agreements,  but 
that  the  authorization  was  disregarded 
and    different    agreements   were   insert- 
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ed.  Richards  v.  Day,  137  N.  Y.  183,  33 
N.  E.  146,  33  Am.  St.  Rep.  704,  23  L. 
R.  A.  601. 

Amount  of  damages  is  not  put  in 
issue  by  this  plea.  Graham  v.  Allen,  2 
Nott.  &  McC.   (S.  C.)  492. 

9.  Penton  v.  Williams,  150  Ala.  153, 
43  So.  211;  Bickley  v.  Keenan,  60  Ala. 
293;   Wimberly  v.  Dallas,   52   Ala.   196. 

10.  Central  Lumb.  Co.  v.  Kelter,  102 
111.  App.  333. 

Rebuttal  of  Defense. — Where  a  de- 
fense was  non  est  factum,  it  was  held 
that  an  acknowledgment  accompanied 
by  repeated  payments  and  credits  duly 
entered  on  the  bond,  was  evidence  upon 
which  to  refuse  a  nonsuit,  this  being 
sufficient,  if  believed,  as  an  acknowl- 
edment  of  the  execution  and  delivery 
of  the  bond,  and  the  seal  imparting 
consideration.  Moose  v.  Crowell,  147 
N.  C.  551,  61  S.  E.  524;  Wester  v. 
Bailey,  118  N.  C.  193,  24  S.  E.  9. 

11.  Rocky  Mount.  Loan  &  Trust  Co. 
v.  Price,  103  Va.  298,  49  S.  E.  73;  Bush 
v.   Campbell,   26   Gratt.    (Va.)    403. 

12.  This  is  on  the  principle  that  "a 
plea  which  is  bad  in  part  is  bad  in 
toto."  United  States  v.  Linn,  1  How.  (U. 
S.)  104,  11  L.  ed.  64;  United  States  v. 
Halstead,  6  Ben.  205,  26  Fed.  Cas.  No. 
15  ''87 

13.  Cully  v.  People,  73  111.  App.  501; 
Treman  v.  Morris,  9  111.  App.  237; 
Moyer's  Admr.  v.  Fisher,  24  Pa. 
513. 

14.  Cal. — Pastene  v.  Pardini,  135 
Cal.  431,  67  Pac.  681,  denial  of  execu- 
tion will  admit  proof  of  failure  to  de- 
liver. Ind. — Palmer  v.  Poor,  121  Ind. 
135,  22  N.  E.  984,  6  L.  R.  A.  469; 
Deardorff  v.  Foresman,  24  Ind.  481. 
Ey. — Owings  v.  Grubb's  Admr.,  6  J.  J. 
Marsh.  31.  Me.— State  v.  Peck,  53  Me. 
284.  Md. — Union  Bank  V.  Ridgely,  1 
Har.  &  G.  324.  Mass. — Cutter  v.  Whit- 
temore,  10  Mass.  442.  N.  Y—  Sawyer 
v.  Warner,  15  Barb.  282.  Pa.— Moyer's 
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factum  is  necessary  in  order  to  raise  a  question  of  delivery  condition- 
ally,15 and  such  special  plea  must  show  that  the  condition  on  which  it 


Admr.  v.  Fisher,  24  Pa.  513.  Va,— Ward 
V.  Churn,  18  Gratt.  801,  98  Am.  Dec. 
749.  W.  Va. — American  Button  Hole, 
etc.  Co.  v.  Burlack,  35  W.  Va.  647,  14 
S.  E.  319;  Lyttle  v.  Cozad,  21  W.  Va. 
183;  Newlin  v.  Beard,  6  W.  Va.  110; 
Steuart  v.  Livesay,  4  W.  Va.  45. 

15.  Ky.— Hall  v.  Smith,  14  Bush 
604.  Md. — Union  Bank  v.  Ridgely,  1 
Har.  &  G.  324.  N.  C. — Anonymous,  3 
N.  C.  497;  Smallwood  v.  Clark,  1  N.  C. 
117.  Va. — Hicks  v.  Goode,  12  Leigh 
47'.»,  37  Am.  Dec.  677;  King  v.  Smith, 
2  Leigh  157,  37  Am.  Dec.  677. 

See  American  Button  Hole,  etc.  Co. 
V.  Burlack,  35  W.  Va.  647,  14  S.  E. 
311>,  holding  special  plea  of  non  est 
factum  is  proper  when  the  defendant 
wishes  to   separate   law   from  fact. 

When  Bond  Is  Incomplete  on  Its 
Face. — When  the  bond  is  incomplete 
on  its  face,  a  special  plea  of  non  est 
factum  that  one  obligor  signed  his 
name  on  the  consideration  that  the 
others  named  therein  should  also  sign, 
is  a  good  plea,  constructive  notice  be- 
ing implied.  U.  S. — Duncan  v.  United 
States,  7  Pet.  435,  8  L.  ed.  739.  Ala. 
Smith  v.  Kirkland,  81  Ala.  345,  1  So. 
276;  Guild  v.  Thomas,  54  Ala.  414,  25 
Am.  Rep.  703;  Bibb  v.  Eeid.  3  Ala.  88. 
Cal  —  Kurtz  v.  Forquer,  94  Cal.  91,  29 
Pac.  413  (joint  and  several  bond); 
Cavanaugh  v.  Casselman,  88  Cal.  543, 
26  Pac.  515.  Ind. — Markland,  etc.  Co. 
V.  Kimmel,  87  Ind.  560;  Pepper  v. 
State,  22  Ind.  399,  85  Am.  Dec.  430; 
Spencer  v.  McLean,  20  Ind.  App.  626, 
50  N.  E.  769,  67  Am.  St.  Rep.  271.  la. 
State  r.  Craig,  58  Iowa  283,  12  N.  W. 
301;  McCramer  f.  Thompson,  21  Iowa 
244.  La. — Clements  v.  Cassilly,  4  La, 
Ann.  380;  Wells  r.  Dill.  1  Mart.  (N.  S.) 
592.  Mass. — Wood  v.  Washburn,  2  Pick. 
24;  Bean  v.  Parker,  17  Mass.  591. 
Mich. — Hessell  v.  Johnson,  63  Mich. 
623,  30  N.  W.  209,  6  Am.  St.  Rep.  334; 
Hall  v.  Parker,  37  Mich.  590,  26  Am. 
Rep.  540.  Minn. — Bjoin  v.  Anglim,  97 
Minn.  526,  107  N.  W.  558.  Miss.— Ses- 
sions P.  Jones,  6  How.  123.  Mo. — Linn 
County  v.  Farris,  52  Mo.  75,  14  Am. 
Rep.  389.  Neb. — Cutler  v.  Roberts,  7 
Neb.  4,  29  Am.  Rep.  371.  N.  J.— State 
Bank  v.  Evans,  15  N.  J.  L.  155,  28 
Am.  Dec.  400.  N.  T.— People  v.  Bost- 
wick,   32  N.  Y.   445.  Pa.— Whitaker  v. 


Richards,  134  Pa.  191,  19  Atl.  501,  19 
Am.  St.  Rep.  684,  7  L.  R.  A.  749;  Fer- 
tig  v.  Bucher,  3  Pa.  308.  Tenn. 
(^uarles  v.  Governor,  10  Humph.  122; 
l'erry  r.  Patterson,  5  Humph.  133,  42 
Am.  Dec.  424.  Vt. — Fletcher  V.  Austin, 
11  Vt.  447,  34  Am.  Dec.  698.  Va.—  Ward 
v.  Churn,  18  Gratt.  801,  98  Am.  Dec. 
749;  King  v.  Smith,  2  Leigh  157.  Wash. 
King  County  v.  Ferry,  5  Wash.  536,  32 
Pac.  538,  34  Am.  St.  Rep.  880,  19  L.  R. 
A.  500.  W.  Va. — American  Button 
Hole,  etc.  Co.  V.  Burlack,  35  W.  Va. 
647,  14  S.  E.  319;  Newlin  V.  Beard,  6 
W.  Va.  110. 

If  the  bond  is  joint  only,  the  failure 
of  the  principal  to  sign  will  invalidate 
it.  People  v.  Hartley,  21  Cal.  585,  82 
Am.  Dec.  758;  Sacramento  v.  Dunlap, 
14  Cal.  421. 

Some  courts  made  a  distinction  in 
case  the  delivery  is  made  to  a  stranger 
instead  of  direct  to  the  obligee.  Ameri- 
can Button  Hole,  etc.  Co.  v.  Burlack, 
35  W.  Va.  647,  14  S.  E.  319. 

There  is,  however,  authority  that 
there  is  no  distinction  between  a  bond 
complete  on  its  face  and  one  bearing 
in  its  body  the  names  of  persons  who 
have  not  signed,  and  that  actual  notice 
was  required.  U.  S. — Dair  v.  United 
States,  16  Wall.  1,  21  L.  ed.  491.  Ind. 
State  v.  Pepper,  31  Ind.  76;  Webb  v. 
Baird,  27  Ind.  368,  89  Am.  Dec.  507. 
Kan. — Carter  V.  Moulton,  51  Kan.  9,  32 
Pac.  633,  37  Am.  St.  Rep.  259,  20  L.  R. 
A.  309.  Ky.— Millett  v.  Parker,  2  Mete. 
608.  Me.— State  v.  Peck,  53  Me.  284; 
York  County  Ins.  Co.  v.  Brooks,  51  Me. 
506.  Mich.— MeCormick  v.  Bay  City,  23 
Mich.  457.  Mo.— State  v.  Potter.  63  Mo. 
212,  21  Am.  Rep.  440.  Neb.— Hart  V. 
Mead  Inv.  Co.,  53  Neb.  153,  73  N.  W. 
458;  Mullen  v.  Morris,  43  Neb.  596, 
62  N.  W.  74;  Owen  v.  Udall,  39  Xeb. 
14,  57  N.  W.  761;  Cutler  r.  Roberts,  7 
Neb.  4,  29  Am.  Rep.  371.  N.  Y—  Rus- 
sell v.  Freer,  56  N.  Y.  67.  Ore.— Baker 
County  v.  Huntington,  46  Ore.  275,  79 
Pac.  187.  Pa. — Columbia  Avenue  Trust 
Co.  v.  King,  227  Pa.  308,  76  Atl.  18. 
Tenn.— Dun  v.  Garrett,  93  Tenn.  650, 
27  S.  W.  1011,  42  Am.  St.  Rep.  937-, 
Cartwright  V.  Dickinson,  88  Tenn.  476, 
12  S.  W.  1030;  17  Am.  St.  Rep.  910,  7 
L.  R.  A.  706.  Tex. — Banister  r.  Wallace, 
14   Tex.  Civ.  App.   452,  37   S.   W.   250. 
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was    to    be    delivered    to    the    obligee    has    not    been    performed.16 

b.     Nil  Debet.  —  Nil  debet  is  not  as  a  rule  a  good  plea  to  an  action 

of  debt  on  a  bond.17  This  is  especially  true  where  the  condition  and  its 


Vt. — Hardwick  Sav.  Bank  &  Tr.  Co.  v. 
Drenan,  71  Vt.  289,  44  Atl.  347.  Va. 
Nash  V.  Fugate,  24  Gratt.  202,  18  Am. 
Eep.  640.  Wash. — King  County  V. 
Ferry,  5  Wash.  536,  32  Pac.  538,  34  Am. 
St.  Eep.  880,  19  L.  R.  A.  500.  W.  Va. 
American  Button  Hole,  etc.  Co.  v.  Bur- 
lack,  35  W.  Va.  647,  14  S.  E.  319; 
Lyttle  v.  Cozad,  21  W.  Va.  183;  New- 
lin  v.  Beard,  6  W.  Va.  110. 

See  also  Johnson  v.  Weatherwax,  9 
Kan.   75. 

Evidential  Fact. — It  has  sometimes 
been  held  in  the  case  of  a  bond  bear- 
ing in  its  body  the  names  of  the  per- 
sons who  have  not  signed  it  that,  "the 
fact  that  names  appear  in  the  body  of 
the  bond  which  are  not  signed  thereto 
is  notice  to  the  plaintiff  of  the  condi- 
tion attached  to  its  delivery,  but  this 
is  merely  an  evidential  fact  and  does 
not  change  the  rule  of  law."  Hart  v. 
Mead  Inv.  Co.,  53  Neb.  153,  73  N.  W. 
458. 

Prima  Facie  Effect. — "Is  there  any 
presumption  that  such  a  bond  is  in- 
complete and  unfinished,  until  executed 
by  all  the  parties  whose  names  appear 
in  it  as  obligors?  Upon  this  point  the 
authorities  are  not  harmonious.  The 
following  cases  hold  that  no  presump- 
tion arises  that  such  a  bond  was  not 
considered  as  binding  until  the  signa- 
tures of  all  the  obligors  named  in  the 
body  have  been  obtained,  but  on  the 
contrary  its  execution  is  deemed 
prima  facie  complete,  and  it  is  for  the 
defendants  to  establish  that  they  sign- 
ed on  the  express  condition  that  they 
were  not  to  be  bound  until  all  the 
obligors  named  in  the  instrument 
should  sign:  Dillon  V.  Anderson,  43  N. 
Y.  231;  Parker  v.  Bradley,  2  Hill  (N. 
Y.)  584;  Haskins  V.  Lombard,  4  Shep. 
(Me.)  140;  Cutter  V.  Whittemore,  10 
Mass.  442;  Johnson  v.  Weatherwax,  9 
Kan.  75;  Johnson  v.  Baker,  4  Barn.  & 
Aid.  (Eng.)  440.  Some  of  the  author- 
ities which  hold  that  the  presumption 
is  such  instrument  was  not  to  be  de- 
livered until  all  had  signed  are:  Sharp 
v.  United  States,  (4  Watts  (Pa.)  21); 
Clements  V.  Cassilly,  4  La.  Ann.  380. 
We  are  inclined  to  the  doctrine  that 
the  instrument  is  prima  facie  binding. 
This  presumption  may  be  overcome  by 
proof    that    such   bond   was    not   to   be 
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binding  upon  the  one  who  signed  until 
the  signatures  of  all  have  been  at- 
tached." Mullen  v.  Morris,  43  Neb. 
596,  62  N.  W.  74. 

16.  United  States  v.  Dair,  4  Biss. 
280,  25  Fed.  Cas.  No.  14,913. 

A  special  plea  of  non  est  factum, 
averring  that  the  supposed  bond  sued 
on  is  a  mere  escrow,  is  bad,  unless  it 
avers  that  the  bond  was  delivered  to 
a  third  person  to  be  delivered  to  the 
obligee  only  on  the  performance  of  the 
condition  pleaded.  United  States  v. 
Dair,  supra.  See  also  Duncan  v.  United 
States,  7  Pet.  (U.  S.)  435,  8  L.  ed.  739, 
and  compare  Pawling  v.  United  States, 
4  Cranch   (U.  S.)   219,  2  L.  ed.  601. 

Form  of  Plea. — "The  language  in 
which  this  defense  was  attempted  to 
be  pleaded  by  the  answer  of  these  par- 
ties is  as  follows:  'These  defendants 
further  say  that  they  signed  said  con- 
tract as  sureties  only,  and  that  they 
signed  the  same  with  the  express  un- 
derstanding and  agreement  with  the 
plaintiff  that  the  said  contract  should 
be  of  no  binding  force  until  the  same 
had  been  signed  in  addition  to  them- 
selves  by  ,    and     that     the 

same  was  never  signed  by  said  par- 
ties.' In  this  part  of  the  answer,  which 
is  the  only  one  upon  the  subject  un- 
der discussion,  there  was  the  absence 
of  a  very  material  element,  to  wit,  the 
name  of  the  party  whose  signature  was 
to  be  obtained  in  addition  to  the  sig- 
natures affixed  by  McCall  and  McClay 
respectively.  It  is  very  doubtful  whe- 
ther any  finding  could  supply  this  de- 
ficiency." Owen  v.  Udall,  39  Neb.  14, 
23,  57  N.  W.  761. 

17.  U.  S—  Sneed  v.  Wister,  8  Wheat. 
690,  5  L.  ed.  717.  Ala. — Ansly  v.  Mock, 
8  Ala.  444.  Colo. — Gargan  v.  School 
Dist.  15,  4  Colo.  53;  Anderson  v.  Slbaa, 
1  Colo.  484.  111. — Kilgour  v.  Drainage 
Comrs.,  Ill  HI.  342;  Mix  v.  People,  92 
111.  549;  Caldwell  v.  Richmond,  64  111. 
30;  McDonald  V.  People,  123  111.  App. 
346  ("a  plainly  and  confessedly  bad 
plea  to  an  action  on  a  bond").  Ind. 
Shook  v.  State,  6  Ind.  113;  Parish  V. 
State,  3  Ind.  209;  Hooker  v.  State,  7 
Blackf.  272;  Noel  v.  State,  6  Blackf. 
523;  Smith  v.  Stewart,  6  Blackf.  162; 
Fakle  v.  Oliver,  5  Blackf.  3;  Love.  v. 
Kidwell,   4  Blackf.     553;     Trimble     V. 
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breach  are  set  out  in  the  declaration.18  TTowcver,  where  the  deed  is 
merely  the  inducement  to  the  action,  and  not  the  foundation  of  it,  this 
is  a  good  plea.19 

Sufficiency  of  Plea  —  The  language  of  the  plea  being  in  the  present 
tense,  it  puts  in  issue  the  existence  of  the  debt  at  the  time  of  the  plead- 
ing.20 Where  nil  debet  is  pleaded  improperly  the  plaintiff  must  take 
advantage  of  that  fact  by  demurrer,21  for  if  he  chooses  to  go  to  trial 
on  that  issue  he  will  be  bound  by  the  result.22 

c.  Nul  Tiel  Record.  —  Nul  tiel  record  is  not  a  proper  plea  to  an 
action  on  a  bond.23 

d.  Performance.  —  (I.)  In  General.  —  To  aver  performance  generally 
the  plea  of  omnia  pcrformavit  or  "conditions  performed,"  is 
proper,24  if  the  condition  of  the  bond  is  a  part  of  the  pleadings.     If 


State,  4  Blackf.  435.  Ky.— Hanna  v. 
McKenzie,  5  B.  Mon.  314,  43  Am.  Dec. 
122;  Bradford  v.  Ross,  3  Bibb.  238.  Me. 
Miller  v.  Moses,  56  Me.  128.  Miss. 
Butler  v.  Aleus,  51  Miss.  47.  Mo. — Crig- 
ler  V.  Quarles,  10  Mo.  324;  Parks  v. 
State,  7  Mo.  194;  Boynton  v.  Reynolds, 
3  Mo.  79.  N.  J.— Allen  v.  Smith,  12  N. 
J.  L.  159.  N.  Y  —  Bullis  v.  Giddens,  8 
Johns.  82.  Pa. — Bauer  v.  Roth,  4  Rawle 
83.  Vt.— Dyer  v.  Cleveland,  18  Vt.  241. 

Nor  Was  It  So  At  Common  Law. — 
Miller  v.  Moses,  56  Me.  128. 

The  English  statute  (Reg.  Gen.  Hil. 
T.  4  W.  4)  which  puts  an  end  to  the 
misuse  of  the  general  issue  and  re- 
quires many  matters  to  be  pleaded 
specially,  also  prohibits  the  use  of  this 
plea  in  covenant  and  debt.  1  Chitty. 
PI.  518. 

Nil  debet  admits  the  execution  of 
the  bond  and  requires  the  jury  to  find 
only  the  amount  due.  Koon  v.  Phoenix 
Mut.  Life  Co.,  104  U.  S.  106,  26  L.  ed. 
670;  Contra,  Dyer  v.  Cleveland,  18  Vt. 
241. 

Notice  of  Set-Off. — When  the  plea  of 
nil  debet  contains  a  notice  of  set-off, 
all  that  is  set  up  in  the  plea  of  set- 
off may  be  proved.  Meyer  v.  Wiltshire, 
92  111.  395. 

18.  U.  S. — Alexander  v.  Bryan,  110 
U.  S.  414,  4  Sup.  Ct.  107,  28  L.  ed. 
195,  holding  it  not  a  good  plea  in 
Alabama  where  breaches  are  assign- 
ed. Ala.— Reid  v.  Nash,  23  Ala.  733. 
Colo. — Jenness  v.  City  of  Black  Hawk, 
2  Colo.  578.  Miss. — Baggett  v.  Beard,  43 
Miss.  120;  Barfield  v.  Kearney,  Walk. 
504.  N.  Y. — Jensen  V.  Ostrander,  1  Cow. 
670;    Hart  v.   Brady,   43    N.   Y.   Super. 

19.  1    Chitty   PL    482,   and   the    fol- 


lowing cases:  U.  S. — Sneed  v.  Wister, 
8  Wheat  690,  5  L.  ed.  717.  HI.— King 
v.  Ramsay,  13  111.  619,  36  Am.  Dec. 
511;  Davis  V.  Burton,  4  111.  41,  36  Am. 
Dec.  511.  N.  Y. — Minton  v.  Woodworth, 
11  Johns.  474.  Vt. — Dyer  p.  Cleveland, 
18  Vt.  241.  Eng.—  Warren  v.  Consett,  2 
Ld.   Raym.   1500,   92   Eng.   Reprint   474. 

20.  1   Chit.  PL  481. 

21.  United  States  v.  Spencer,  2 
McLean   405,   27   Fed.   Cas.   No.   16,368. 

This  plea  will  not  be  quashed  on 
motion.  Eakle  v.  Oliver,  5  Blackf. 
(Ind.)  3. 

22.  Miller  v.  Moses,  56  Me.  128; 
Belser  v.  Irvine,  4  McCord  (S.  C.) 
380. 

23.  Mix  v.  People,  86  111.  329;  Her- 
rick  v.  Swartwout,  72  111.  340;  Rogers 
V.  Barth,  117  111.  App.  323;  Bohannon 
V.  Broadwell,   7  J.  J.  Marsh.   (Ky.)   32. 

See  the  titles  "Judgments,"  "Re- 
cords." 

The  plea  of  nul  tiel  record  is  a  proper 
plea  to  test  the  existence  of  a  judg- 
ment, in  an  action  on  a  bond  with 
collateral  conditions  where  the  breach 
assigned  is  the  non-payment  of  such 
judgment.  Town  of  Point  Pleasant  V. 
Greenlee,  63  W.  Va.  207,  60  S.  E.  601, 
129  Am.  St.  Rep.  971. 

24.  la. — Musgrave  v.  Muscatine 
County  Comrs.,  1  G.  Gr.  446.  Mass. 
Dawes  v.  Gooch,  8  Mass.  488.  W.  Va. 
State  v.  Hays,  30  W.  Va.  107,  3  S.  E. 
177. 

Bond  With  Collateral  Conditions. — 
The  proper  plea  to  issue  in  an  action 
on  a  bond  with  collateral  conditions  is 
that  of  "conditions  performed."  Town 
of  Point  Pleasant  v.  Greenlee,  63  W. 
Va.  207,  60  S.  E.  601,  129  Am.  St.  Rep. 
971. 

VoL  IV 


516 


BONDS 


the  plaintiff  has  not  set  up  the  condition  the  defendant  must  crave 
oyer  of  the  bond  before  he  can  set  up  this  plea.25 

(II.)  Sufficiency  of  Plea.  —  The  plea  must  not  be  too  narrow,  nor  can 
it  contain  a  negative  pregnant.26 

A  plea  of  general  performance  to  a  declaration  assigning  breaches  of 
the  condition  is  not  allowable.27  It  must  specify  the  acts  of  perform- 
ance in  detail.28 

(III.)  Scope  and  Effect  of  Plea.  —  The  plea  of  condition  performed 
answers  the  whole  cause  of  action  in  the  declaration  mentioned,  and 
controverts  the  plaintiff 's  right  to  any  recovery  at  all ;  in  short,  it  puts 
the  plaintiff  upon  proof  of  all  the  facts  necessary  for  his  recovery  ex- 
cept the  execution  of  the  bond.29  If  the  plaintiff  takes  issue  on  the  plea 
without  objection,  the  defendant  may  prove  almost  any  matter  tend- 
ing to  show  that  the  conditions  have  been  performed.30 

e.     When  Non  Damnificatus  Is  Proper.  —  A  general  plea     of     non 


25.  U.  S. — Farni  v.  Tesson,  1  Black 
309,  17  L.  ed.  67;  United  States  v. 
State  Bank,  6  Pet.  29,  8  L.  ed.  308; 
United  States  v.  Patterson,  5  Cranch 
257,  3  L.  ed.  94;  United  States  v.  Ar- 
thur, 5  Cranch  257,  3  L.  ed.  94.  Ey. 
Anderson  v.  Barry,  2  J.  J.  Marsh.  265. 
Pa. — Burkholder  v.  Lapp's  Exr.,  31  Pa. 
322.  W.  Va  —  B.  &  0.  B.  Co.  v.  Bitner, 
15  W.  Va.  467. 

In  an  action  on  a  bond  for  perform- 
ance of  another  deed,  oyer  of  the  lat- 
ter cannot  be  craved,  but  the  defend- 
ant must  set  it  up  with  profert.  Sneed 
t.  Wister,  8  Wheat.  (U.  S.)  690,  5  L.  ed. 
717. 

Oyer  cannot  be  demanded  of  a  re- 
cord. Sneed  v.  Wister,  8  Wheat.  (U.  S.) 
690,  5  L.  ed.  717. 

26.  United  States  v.  Sawyer,  1  Gall. 
86,  27  Fed.  Cas.  No.  16,227. 

27.  Ala.— Reid  v.  Nash,  23  Ala.  733; 
Tait  V.  Parkman,  15  Ala.  253.  111. — Peo- 
ple v.  MeHatton,  7  111.  731.  Me.— Bailey 
v.  Rogers,  1  Me.  186.  Md. — Robey  v. 
State,  94  Md.  61,  50  Atl.  411,  89  Am. 
St.  Rep.  405;  Shriver  v.  State,  65  Md. 
274,  4  Atl.  679;  Gott  v.  State,  44  Md. 
319.  Mass. — Tinney  v.  Ashley,  15  Pick. 
546,  26  Am.  Dec.  620.  Miss. — Marshal 
V.  Hamilton,  41  Miss.  229;  Thompson 
v.  Means,  11  Smed.  &  M.  604;  Eman- 
uel v.  Laughlin,  3  Smed.  &  M.  342.  N. 
Y. — Postmaster-General  v.  Cochran,  2 
Johns.  413.  W.  Va. — Moundsville,  etc. 
R,  Co.  v.  Wilson,  52  W.  Va.  647,  44  S. 
E.  169. 

Nor  when  the  condition  is  a  nega- 
tive. Stephens  PI.  367;  Thompson  v. 
Means,   11   Smed.   &     M.      (Miss.)    604. 

vol.  rv 


(Where  the  bond  was  an  obligation 
not  to  practice  medicine  at  a  certain 
place).  And  when  the  condition  is  in 
the  alternative  (Bailey  v.  Rogers,  1  Me. 
186),  or  in  the  disjunctive.  (Tucker  V. 
Lee,  3  Cranch  C.  C.  684,  24  Fed.  Cas. 
No.  14,221),  the  plea  cannot  be  gen- 
eral, but  should  specify  the  part  per- 
formed. 

28.  Norfolk,  etc.  Co.  v.  Suffork 
Lumb.  Co.,  92  Va.  413,  23  S.  E.  737; 
Moundsville,  etc.  R.  Co.  v.  Wilson,  52 
W.  Va.  647,  44  S.  E.  169;  Arnold  0. 
Cole,  42   W.  Va.   663,  26   S.  E.   312. 

Exception  to  Rule. — There  is,  how- 
ever, an  exception,  "where  the  matter 
is  of  so  intricate  and  complicated  a 
nature,  or  embraces  such  a  variety  of 
minute  circumstances,  that  a  particu- 
lar statement  would  cause  great  pro- 
lixity; which  the  law  does  not  coun- 
tenance." Tinney  v.  Ashley,  15  Pick. 
(Mass.)  546,  26  Am.  Dec.  620,  citing 
1  Chitty  PI.  (5th  Eng.  Ed.)  567.  See 
also  Conn. — Mills  v.  Skinner,  13  Conn. 
436.  Me. — Bailey  v.  Rogers,  1  Me.  186. 
Mass. — Dawes  v.  Gooch,  8  Mass.  488. 

29.  Alitzer  v.  Buskirk,  44  W.  Va. 
256,  28  S.  E.  789;  State  v.  Hays,  30 
W.  Va.  107,  3  S.  E.  177. 

30.  Wakeman  v.  Newton,  21  Wend. 
(N.  Y.)    260. 

Under  this  plea  the  defendant  can 
not  show  an  excuse  for  non-perform- 
ance (Washburn  v.  Mosely,  22  Me. 
160;  Grieve  v.  Annin,  6  N.  J.  L.  461 
[holding  that  tender  and  refusal  to 
accept  is  not  provable  under  such 
plea])  nor  any  special  matter  where 
notice  of  the  same  is  required.  (Dan- 
iel v.  Wilver,  24  Pa.  516). 
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damnificatus*1  is  proper  only  when  the  condition  of  the  bond  is  in  gen- 
eral terms  to  indemnify  and  save  harmless,32  or  when  a  penult y  or  for- 
feiture is  provided  for.83  If  the  words  "indemnity"  or  "save  harm- 
less," or  some  equivalent  term,  is  not  used  in  the  condition,  the  plea 
is  improper,  the  defendant  being  then  required  to  plead  performance 
specially;8*  and  when  the  condition  of  the  bond  is  for  the  performance 
of  some  specific  act,85  or  for  the  payment  of  a  specified  sum  of  money, 
a  plea  of  non  damnificatus  may  not  be  interposed,"  even  though  the 


SL  Usually  equivalent  to  the  plea 
of  "conditions  performed."  Khun  V. 
Commercial  Bank.  86  Va.  92,  9  S.  E. 
498;  Archer  V.  Archer's  Admr.,  S  Gratt. 
(Va.)    539;    4   Minor's   Inst.    L044,    988. 

32.  1  Chit.  PI.  485,  536,  and  the 
following  cases:  111. — Terre  Haute  & 
I.  R.  Co.  v.  Peoria  &  P.  U.  R.  Co.,  182 
111.  501,  55  N.  E.  377;  Fidelity  &  Dep. 
Co.  v.  West  Chicago  St.  R.  Co.,  99  111. 
App.  486;  Heisen  r.  Westfall,  86  111. 
App.  576.  Mich.— Wheelock  v.  l\ice,  1 
Dougl.  267.  N.  Y. — Andrus  r.  Waring, 
20  Johns.  153.  R.  I. — American  Bldg., 
etc.  Co.  v.  Booth,  17  R.  I.  736,  24  Atl. 
779. 

"In  may  be  used  where  the  defend- 
ant means  to  allege  that  the  plaintiff 
has  been  kept  harmless,  and  indemni- 
fied according  to  the  tenor  of  the  con- 
dition, and  may  then  be  pleaded  in 
general  terms,  without  showing  the 
particular  manner  of  the  indemnifica- 
tion." Barrett  v.  Baron,  13  N.  H.  150, 
163. 

When  Insufficient. — When  the  coven- 
ant is  for  the  payment  of  specified 
sums  of  money,  "such  a  plea  is  not 
good  as  against  a  declaration  which 
assigns  as  for  a  breach  of  the  coven- 
ant the  failure  to  pay  the  specified 
sums  of  money.  .  .  And  the  rule  is  the 
same  though  it  appear  the  covenant 
was  given  by  way  of  indemnity  only." 
Ten-e  Haute  &  I.  R.  R  Co.  v.  Peoria 
&  P.  TJ.  R.  Co.,  182  111.  501,  55  N.  E. 
377,  citing  Holmes  v.  Rhodes,  1  Bos.  & 
P.   (Eng.)   638. 

33.  Heisen  v.  Westfall,  86  111.  App. 
576,  but  not  when  the  damages  are 
liquidated. 

Effect  of  Pleas. — Non  damnificatus 
will  admit  of  any  evidence  tending  to 
show  the  amount  of  damages,  if  any, 
to  which  the  plaintiff  is  entitled  as  in- 
demnitv  for  breach  of  the  condition. 
Westfall  -v.  Albert,  212  111.  68,  72  N.  E. 
4;  Heisen  17.  Westfall,  86  I1L  App. 
576. 

84.     Barrett  v.  Barron,  13  N.  H.  150; 


Holmes  v.  Rhodes,  1  Bos.  &  P.  (Eng.) 
638. 

When  the  condition  of  the  bond  is 
in  the  disjunctive  or  alternative  (Bar- 
rett v.  Barron,  13  N.  H.  150),  multifar- 
ious (State  I'.ank  v.  Chetvvood,  8  N.  J. 
L.  1.),  or  collateral,  non  damnificatus  is 
not  a  good  plea  (Douglass  v.  Clark,  14 
.Johns.    (N.  Y.)    177). 

When  bond  conditioned  for  faithful 
performance  of  duties,  plea  not  good. 
McClure  V.  Erwin,  3  Cow.  (N.  Y.)  313; 
American  Bldg.,  etc.  Co.  v.  Booth,  17 
R.  I.  736,  24  Atl.  779. 

35.     TJ.    S. — Washington      v.      Young, 

10  Wheat.  406,  6  L.  ed.  352;  Brent  v. 
Davis,  10  Wheat.  395,  6  L.  ed.  350. 
Colo. — Haves  v.  New  York  Gold  Min. 
Co.,  2  Co"lo.  273.  111.— Westfall  v.  Al- 
bert, 212  111.  68,  72  N.  E.  4;  Fidelity 
&  Dep.  Co.  v.  West  Chicago  St.  R.  Co., 
99  111.  App.  486;  Sears  v.  Nagler,  18 
111.  App.  547.  Ind. — State  v.  Gresham, 
1  Ind.  190;  Coombs,  v.  Newlon,  4 
Blackf.  120.  Mo. — Hicks  v.  Hoos,  44  Mo. 
App.  57L  N.  J. — Dime  Sav.  Inst.  v. 
American  Surety  Co.,  68  N.  J.  L.  440, 
53  Atl.  217.  N.  Y.— Hart  v.  Brady,  1 
Sandf.    626.    S.    C. — Ingram    v.    Wilson, 

11  Rich.  L.  461.  Va. — Archer  v. 
Archer's  Admr.,  8  Gratt.  539.  Can. 
Royal  Canadian  Bank  v.  Goodman,  29 
U.  C.  Q.  B.  574. 

"If  the  condition  be  to  'dischcarge' 
or  'acquit'  the  plaintiff  from  a  partic- 
ular thing,  this  plea  will  not  apply, 
but  the  defendant  must  plead  perform- 
ance specially,  'that  he  discharged 
and  acquitted,'  and  must  also  show 
the  manner  of  the  acquittal. 
White  v.  Clever,  2  Ld.  Raym.  1449,  92 
Eng.  Reprint  443.  But  if  the  condition 
be  to  'discharge  and  acquit  the  plain- 
tiff from  any  damage'  by  reason  of  a 
certain  thing,  non  damnificatus  may  then 
be  pleaded,  because  that  is,  in  truth, 
the  same  thing  with  a  condition  'to 
indemnifv  and  save  harmless.'  "  Bar- 
rett  v.  Barron,   13   N.   H.    150,   164. 

36.     Terre   Haute   &  I.     R.     Co.     9. 
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specified  sum  be  promised  by  way  of  indemnity;37  in  such  cases  per- 
formance must  be  specially  pleaded.38 

f.  Payment. — Nature  of  Plea.  —  A  plea  of  payment  is  a  plea  by 
way  of  confession  and  avoidance,39  admitting  the  execution  of  the 
bond,40  and,  in  order  to  be  available  as  a  defense  must  be  pleaded  spe- 
cially.41 

Certainty  Required  in  Plea  —  It  should  be  certain  and  definite.42 
Time  of  Payment.  —  A  plea  of  payment  after  default  is  a  good  plea, 
though  it  must  allege  payment  of  the  whole  sum  then  due.43 

g.  Tender.  —  Where  the  bond  calls  for  payment    in    a    specified 


Peoria  &  P.  U.  R.  Co.,  182  HI.  501,  55 
N.  E.  377;  Heisen  v.  WestfalL  86  111. 
App.   576. 

37.  Terre  Haute  &  I.  R.  Co.  v. 
Peoria  &  P.  U.  R.  Co.,  182  111.  501,  55 
N.  E,  377;  Holmes  v.  Rhoades,  1  Boa. 
&  P.    (Eng.)   638. 

If  the  condition  "stipulate  for  the 
performance  of  some  specific  act,  in- 
tended to  be  by  way  of  indemnity, 
Buch  as  the  payment  of  a  sum  of  money 
by  the  defendant  to  a  third  person, 
in  exoneration  of  the  plaintiff's  li- 
ability to  pay  the  same  sum,  this  plea 
will  be  improper,  and  the  defendant 
should  plead  performance  specially,  as 
'that  he  paid  the  said  sum.'  "  Barrett 
v.  Barron,  13  N.  H.  150. 

38.  Wheeloek  v.  Rice,  1  Dougl. 
(Mich.)  267;  Andrews  v.  Waring,  20 
Johns.   (N.  Y.)   162. 

39.  State  v.  McGuire,  46  W.  Va.  328, 
33  S.  E.  313,  76  Am.  St.  Rep.  822,  cit- 
ing Hamilton  ©.  Moore,  4  Watts.  &  S. 
(Pa.)   570. 

And  so  upon  such  a  plea  the  bond 
need  not  be  produced,  ibid. 

Payment  is  tantamount  to  a  plea  of 
"conditions  performed,"  where  the 
condition  is  for  the  payment  of  money. 
Hammitt  v.  Bullett's  Exrs.,  1  Call 
(Va.)    567. 

40.  Ark. — Day  v.  Lafferty,  4  Ark. 
450.  Pa. — Hamilton  v.  Moore,  4  Watts 
&  S.  570.  W.  Va. — State  t;.  McGuire, 
46  W.  Va.  328,  33  S.  E.  313,  76  Am.  St. 
Rep.   822. 

Under  a  plea  of  payment  it  is  not 
necessary  to  produce  the  bond,  execu- 
tion being  admitted  by  such  plea. 
(Miss. — Hines  V.  Rogers,  Slocumb  & 
Co.,  Walk.  486.  Pa. — Hamilton  v.  Moore, 
4  Watts.  &  S.  570.  W.  Va.— State  v. 
McGuire,  46  W.  Va.  328,  33  S.  E.  313, 
76  Am.  St.  Rep.  822),  and  an  allega- 
tion of  assignment  need  not  be  proved. 


(Corsbie  v.  Oliver,  1  Stark.  (Eng.)   76, 
2  E.  L.  C.  303). 

41.     Mullen  v.   Morris,   43   Neb.   596, 
62  N.  W.  74. 


42.  Where  the  complaint  alleges 
assignment  of  the  bond  to  the  plain- 
tiff on  day  of  maturity,  and  the  an- 
swer alleges  payment  in  full  on  the 
day  of  maturity,  such  answer  is  good 
as  against  a  demurrer  though  not  al- 
leging payment  to  the  plaintiff  or  that 
his  assignor  was  paid  prior  to  the  as- 
signment, and  will  admit  proof  of 
payment  to  the  party  entitled  to  re- 
ceive the  money.  Weiner  v.  Boehm, 
126  App.  Div.  703,  111  N.  Y.  Supp. 
126. 

Where  payment  by  the  principal  is 
alleged  by  the  surety,  allegations  need 
not  be  more  explicit  than  the  circum- 
stances will  admit.  Com.  v.  Magee,  224 
Pa.  168,  73  Atl.  347,  holding  that  same 
degree  of  certainty  not  required  in 
plea  of  surety  as  in  plea  of  principal 
who  is   familiar  with   the   facts. 

43.  United  States  V.  Gurney,  4 
Craneh  333,  2  L.  ed.  638;  Jones  v.  Grif- 
fin, 1  Strobh.  (S.  C.)  31  (plea  of  pay- 
ment puis  darrein  continuance). 

It  is  essential  at  common  law  that 
the  plea  of  payment  should  allege 
"the  payment  to  have  been  made 
either  on  the  day  the  money  was  stip- 
ulated to  be  paid,  or  on  some  day  be- 
tween that  day  and  the  date  of  the 
writing  upon  which  the  aetion  is 
founded.  Such  an  allegation  is  not  a 
matter  of  form  only."  McWaters  «. 
Draper,  5  T.  B.  Mon.   (Ky.)   494. 

Under  the  common  law  payment  of 
the  amount  due  after  default  was  no 
defense,  except  to  operate  as  a  dis- 
charge as  far  as  it  went,  2  Black  Com. 
341;  2  Minor's  Inst.  (4th  ed.)  832; 
Burnside  v.  Ward,  170  Mo.  531,  71  S. 
[W.  337,  62  L.  R.  A  427. 
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medium,  that  tender  was  made  in  that  form  must  be  averred.44 

h.  Special  Flea  Impugning  Consideration.  —  To  impeach  the  con- 
sideration of  a  bond,  the  question  must  be  raised  by  special  plea,4* 
setting  out  the  facts.46 

Fraud.  —  Fraud  in  the  consideration  was  not  formerly  a  defense  to 
an  action  at  law  on  the  bond,47  but  could  be  interposed  to  raise  the 


44.  See  Bronson  v.  Rodes,  7  Wall. 
(U.  S.)   229,  19  L.  ed.  141. 

But  an  obligation  to  pay  in  "law- 
ful money"  is  satisfied  by  a  tender  of 
the  value  of  such  sum  in  legal  tender 
notes.  Davis  v.  Burton,  52  Pa.  9. 

A  tender  of  personal  services  or  of 
personal  property  should  be  alleged  to 
have  been  made  at  the  time  and  place 
provided  for  in  the  condition.  Savary 
v.  Goe,  3  Wash.  C.  C.  140,  21  Fed.  Cas. 
No.  12,388;  English  v.  Finicey,  5 
Blackf.  (Ind.)  298;  Cox  v.  Way,  3 
Blackf.    (Ind.)    143. 

Where  a  bond  is  conditioned  in  the 
alternative,  the  right  of  the  obligor  to 
elect  ceases  at  the  time  fixed  for  per- 
formance and  shifts  to  the  obligee, 
therefore,  a  tender  after  action  is 
commenced  of  the  condition  not  sued 
npon,  is  not  a  defense.  Coke  Litt.  145; 
Ireland  v.  Montgomery,  34  Ind.  174; 
Mason  V.  Toner,  6  Ind.  328;  Fretageot 
V.  Owen,  7  Blackf.  (Ind.)  231;  Duer- 
son   v.   Bellows,   1   Blackf.    (Ind.)    217. 

When  the  delivery  of  property  is  re- 
quired, "a  tender  and  refusal  of  the 
property  at  the  time  and  place  fixed 
npon  for  the  delivery,  or  the  defend- 
ant's being  at  the  time  and  place  with 
the  property  ready  to  deliver  it,  and 
the  plaintiff's  not  attending,  nor  any 
person  for  him,  to  receive  it,  consti- 
tute a  complete  plea  in  bar  of  the  ac- 
tion, without  the  averment  of  a  readi- 
ness at  any  time  afterwards  to  deliver 
it,  or  of  a  bringing  it  into  court." 
Mitchell  v.  Merrill,  2  Blackf.  (Ind.) 
87,   18  Am.  Dec.  128. 

45.  Ala. — Johnson  v.  Caffev,  59  Ala. 
331.  Ind.— Neely  v.  Chinn,  S  Blackf.  84, 
Ky. — Morton  v.  Fletcher,  2  A.  K. 
Marsh.  137,  12  Am.  Dec.  366.  Miss. 
Candiff  v.  Thighen,  30  Miss.  180.  S.  C. 
Ragsdale  v.  Thorn,  1  McMull.  335; 
Bollinger   v.   Thurston,   2   Mill.   447. 

46.  TJ.  S. — Mobile  Sav.  Bank.  ©. 
Board  of  Supervisors,  24  Fed.  110. 
Ark.— .Ferguson  v.  McCain,  23  Ark.  210; 
Prewett  V.  Vaughn,  21  Ark.  417;  Ab- 
raham V.  Gray,  14  Ark.  301;  Dickson 
v.  Burk,  6  Ark.  412,  44  Am.  Dec.  521. 
Miss. — Grover  v.  Gaunt,  6  Smed.  &  M. 


317.  N.  J.— Mason  v.  Evans,  1  N.  J.  L. 
211. 

Evidence  of  fraud  relating  to  the 
consideration  (Woolson  V.  Shirley,  6 
Dana  (Ky.)  308;  Dorr  v.  Munsell,  13 
Johns.  (N.  Y.)  430;  Dale  V.  Roosevelt, 
9  Cow.  (N.  Y.)  307),  or  failure  of 
consideration  cannot  be  given  under 
non  est  factum  (Neely  v.  Chinn,  8 
Blackf.  (Ind.)  84;  Ragsdale  v.  Thorn, 
1  McMull.  (S.  C.)  335;  Bollinger  v. 
Thurston,  2  Mill  (S.  C.)  447). 

In  Alabama,  by  statute,  a  defendant 
might  impeach  or  attack  the  consider- 
ation, by  special  plea.  Withers  v. 
Greene,  9  How.  (U.  S.)  213,  13  L.  ed. 
109,  citing  Aikin's  Digest,  p.  283, 
$138. 

47.  U.  S—  George  v.  Tate,  102  U.  S. 
564,  26  L.  ed.  232;  Hartshorn  v.  Day, 
19  How.  211,  15  L.  ed.  605.  Mass. 
Page  v.  Trufant,  2  Mass.  159,  3  Am. 
Dec.  41.  N.  Y. — Franchot  v.  Leach,  5 
Cow.  506;  Stevens  V.  Judson,  4  Wend. 
473.  N.  C— Guy  V.  MeLean,  12  N.  C. 
46. 

In  New  York  this  rule  is  changed  by 
statute,  see  note  55,  infra. 

Statement  of  the  Rule. — "The  gen- 
eral rule  is,  that  in  an  action  upon  a 
sealed  instrument  in  a  court  of  law, 
failure  of  consideration,  or  fraud,  in 
the  consideration,  for  the  purpose  of 
avoiding  the  obligation,  is  not  admis- 
sible as  between  parties  and  privies 
to  the  deed;  and,  more  especially, 
where  there  has  been  a  part  execution 
of  the  contract.  The  difficulties  are  in 
adjusting  the  rights  and  equities  of 
the  parties  in  a  court  of  law;  and 
hence,  in  the  States  where  the  two 
systems  of  jurisprudence  prevail,  of 
equity  and  the  common  law,  a  court  of 
law  refuses  to  open  the  question  of 
fraud  in  the  consideration,  or  in  the 
transaction  out  of  which  the  consider- 
ation arises,  in  a  suit  upon  the  sealed 
instrument,  but  turns  the  party  over 
to  a  court  of  equity,  where  the  instru- 
ment can  be  set  aside  upon  such  terms 
as,  under  all  the  circumstances,  may  be 
equitable  and  just  between  the  par- 
ties. A  court  of  law  can  hold  no  middle 
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question  whether  or  not  the  instrument  ever  had  any  legal  existence.*8 
under  the  rules  permitting  a  general  plea  of  fraud,  when  the  particu- 
lars were  not  specified,49  only  fraud  in  the  procurement  could  be 
shown.50 

At  common  law  the  seal  was  conclusive  evidence  of  consideration, 
and,  therefore,  neither  want  nor  failure  of  consideration  could  be 
pleaded  as  a  defense,  in  an  action  at  law,51  but  in  equity,  want  and 
failure  of  consideration  was  a  good  plea.52 


course;  the  question  is  limited  to  the 
validity  or  invalidity  of  the  deed." 
Hartshorn  v.  Day,  19  How.  (U.  S.)  211, 
15   L.  ed.   605. 

At  common  law  neither  fraud  in  the 
procurement  of  the  bond,  or  failure  of 
consideration  was  a  defense,  when  it 
was  proposed  to  recover  excess  dam- 
ages, otherwise  these  facts  were  prov- 
able under  the  plea  of  non  assumpsit. 
Columbia  Ace.  Assn.  v.  Koekey,  93  Va. 
678,  25  S.  E.  1009;  Wyche  v.  Macklin, 
2   Band.    (Va.)   426. 

It  was  not  "competent  at  common 
law,  as  against  sealed  contracts,  to 
prove  a  failure  in  the  consideration  of 
the  contract,  or  fraud  in  its  procure- 
ment, .  .  .  but  the  defendant  was  driv- 
en, ...  to  his  independent  action  at 
law  to  recover  the  damages  he  had 
sustained."  Columbia  Aec.  Assn.  v. 
Bockey,  93  Vt.  678,  6S5,  25  S.  E.  1009, 
citing  4  Minor's  Inst.,  pt.  1,  792;  Hayes 
V.  Virginia  M.  P.  Assn.,  76  Va.  225; 
Burtner  v.  Keran,  24  Gratt.  (Va.),  42; 
Taylor  v.  King,  6  Munf.   (Va.)  368. 

In  Virginia,  the  object  of  the  act  of 
1831  was  "to  enable  a  defendant  both 
to  make  such  defenses  to  a  suit  at  law 
on  specialties,  and  also  to  recover 
against  the  plaintiff  any  excess  of 
damages  he  may  have  sustained,  in  or- 
der to  settle  in  one  suit  all  the  rights 
of  the  parties  arising  under  the  con- 
tract, and  to  prevent  circuity  of  action 
and  a  multiplicity  of  suits.  Its  object 
was  to  enlarge  the  right  of  the  de- 
fense, and  not  to  impair  any  previous 
right,  or  to  take  away  such  defenses 
where  the  law  previously  permitted 
them  to  he  made."  Columbia  Accident 
Assn.  v.  Bockey,  93  Va.  678,  685,  25 
S.  E.  1009. 

48.  Hartshorn  v.  Dav,  19  How. 
(U.  S.)  211,  15  L.  ed.  605";  Franchot  V. 
Leach,  5   Cow.   (N.  Y.)506. 

Fraud  in  the  procurement  of  one  de- 
fendant's signature  cannot  constitute 
a  defense  to  the  other  defendant  unless 


so    pleaded.      Hart    v.    Mead    Inv.    Co., 
53   Neb.   153,   73  N.  W.  458. 

49.  Ind. — Pence  v.  Smock,  2  Blaekf. 
316.  Mo.— Buford  V.  Byrd,  8  Mo.  240; 
Montgomery  v.  Tipton,  1  Mo.  446;  Ew- 
ing  v.  Miller,  1  Mo.  234.  N.  J. — Mason 
v.  Evans,   1   N.  J.  L.   211. 

50.  Buford  v.  Byrd,  8  Mo.   240. 

In  Missouri  a  general  allegation  of 
fraud  without  specifying  particulars  is 
a  good  defense  in  law  as  well  as  in 
equity.  Edgell  v.  Sigerson,  20  Mo.  496; 
Pemberton  v.  Staples,  8  Mo.  43;  Mont- 
gomery 17.  Tipton,  1  Mo.  446.  Compare 
Burrows  v.  Alter,  7  Mo.  424,  Compare 
that  partial  or  total  failure  of  consid- 
eration is  no  defense  to  an  action  at 
law  on  the  bond. 

51.  4  Minor  Inst.  (3rd  ed.)  792,  and 
the  following  cases:  U.  S. — Withers  V. 
Greene,  9  How.  213,  13  L.  ed.  109; 
Tyler  v.  Hand,  7  How.  573,  12  L.  ed. 
824.  CaL— McCarty  c.  Beach,  10  Cal. 
462.  DeL — Garden  v.  Derrickson,  2 
Del.  Ch.  386,  95  Am.  Dec.  286.  IncL 
Leonard  v.  Bates,  1  Blaekf.  172.  Ky. 
Hanna  v.  McKenzie,  5  B.  Mon.  314, 
43  Am.  Dec.  122.  Mo. — Bates  v.  Hin- 
ton,  4  Mo.  78.  N.  Y. — Gray  v.  Barton, 
55  N.  Y.  68,  14  Am.  Bep.  181;  Dorr 
v.  Munsell,  13  Johns.  430;  Dorian  v. 
Sammis,  2  Johns.  179;  Vrooman  v. 
Phelps,  2  Johns.  177;  Dale  v.  Boose- 
velt,  9  Cow.  307;  Center  c.  Billing- 
hurst,    1    Cow.    33;    Case    v.    Boughton, 

11  Wend.  106.  Va. — Columbia  Aec 
Assn.  v.  Bockey,  93  Va,  678,  25  S.  E. 
1009;  Harris  v.  Harris,  23  Gratt.  737; 
Wyche  v.  Macklin,  2  Band.  426.  Eng. 
Fallowes  V.  Taylor,  7  T.  E.  475, 
101  Eng.  Beprint  1085;  Sharington  v. 
Stratton,  Plow.  298,  75  Eng.  Beprint 
454. 

52.  Md. — Shepherd  v.  Shepherd,  1 
Md.  Ch.  244.  Mass. — Butman  v.  Por- 
ter, 100  Mass.  337;  Wason  v.  Coburn, 
99  Mass.  342.    Miss. — Stone  v.  Hackett, 

12  Gray.  227;  Vasser  V.  Vasser,  23  Miss. 
378.     N.   Y. — Minturn   v.    Seymour,    4 
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In  a  few  states  the  common  law  doctrine  In  regard  to  seals  still 
prevails  to  some  extent,  and  want  of  consideration  cannot  be  pleaded 
as  a  defense,68  but  most  of  the  stales  have  modified  the  rule  either  by 
judicial  decision,64  or  by  statutory  enactment."  When  ,*i Ilowed  by  stat- 
ute in  actions  at  law,  they  cannot  be  pleaded  where  the  defense  is 
based  on  equitable  grounds.66 

3.  Verification.  —  It  is  almost  a  universal  rule  that  the  plea  or 
answer  must  be  verified  in  order  to  deny  the  execution  of  the  bond, 
and  this  rule  is  applicable  whether  the  plea  be  in  the  form  of  non  est 
factum  or  not.67 


Johns.  Ch.  497;  Burling  v.  King,  66 
Barb.   633.     Eng. — Hervev   v.    Audland, 

14  Sim.  531,  60  Eng.  Reprint  463;  Jef- 
freys v.  Jeffreys,  Craig  &  P.  138,  41 
Eng.   Reprint   443;   Meek  v.  Kettlewell, 

1  Phill.  312;  Ord  V.  Johnston,  1  Jur. 
(N.  S.)    1063. 

53.  Me.  —  Van  Valkenburgh  V. 
Smith,  60  Me.  97.  Md  —  Mitchell  V. 
Williamson,  6  Md.  210.  Mass. — Page 
v.  Trufant,  2  Mass.  159,  3  Am.  Dec. 
41.  N.  C— Parker  v.  Flora,  63  N.  C. 
474;  Walker  v.  Walker,  35  N.  C.  335; 
Guy  v.  McLean,  12  N.  C.  46.  Va. 
Harris  v.   Harris,   23   Gratt.   737. 

54.  Swift  V.  Hawkins,  1  Dall.  (IT. 
S.)  17,  1  L  ed.  18;  Rishel  v.  Grouse, 
162  Pa.  3,  29  Atl.  123;   Hays  v.  Lusk, 

2  Rawle  (Pa.)  24;  Brown  v.  Herron, 
4  Yeates  (Pa.)  561;  Solomon  v.  Kim- 
mel,  5  Binn.   (Pa.)   232. 

55.  Some  states  allow  these  defenses 
by  providing  that  a  seal  shall  be  only 
presumptive  evidence  of  consideration. 
U.  S.— Withers  v.  Greene,  9  How.  213, 
13  L.  ed.  109.     Ala Giles  v.  Williams, 

3  Ala.  316,  37  Am.  Dec.  692.  Mich. 
Boyer  V.  Sowles,  109  Mich.  481,  67 
N.  W.  530  (defendant  must  give  no- 
tice that  want  of  consideration  will 
be  his  defense).     Mo. — Smith  v.  Busby, 

15  Mo.  387,  57  Am.  Dec.  207.  N.  J. 
Lord  v.  Brookfield,  37  N.  J.  L.  552. 
N.  Y. — Case  v.  Boughton,  11  Wend. 
106;  Craver  v.  Wilson,  4  Abb.  App. 
374;  Mutual  Life  Ins.  Co.  v.  Yates,  etc. 
Bank,  35  App.  Div.  218,  54  N.  Y.  Supp. 
743.  Va.— Harris  v.  Harris,  23  Gratt. 
737,  holding  that  the  statute  allowing 
plea  of  failure  of  consideration,  refers 
to  bonds  originally  founded  on  a  val- 
uable consideration,  not  to  those  with- 
out  any   consideration. 

In  Georgia  total  failure  of  considera- 
tion is  allowed  by  decisions  and  par- 
tial failure  by  statute.  Martin  v.  Bar- 
tow Iron  Wks.,  35  Ga.  320. 


In  Kentucky  the  statute  is  held  ap- 
plicable only  to  the  case  of  complete 
failure  of  consideration,  and  not  to 
a  case  of  partial  failure,  and  therefore, 
the  plea  must  allege  a  complete  failure. 
Willett  v.  Forman,  3  J.  J.  Marsh.  292; 
Edward  v.  Taylor,  2  A.  K.  Marsh.  148; 
Peebles  v.  Stephens,  1  Bibb  500. 

In  New  York,  by  statute,  defenses 
to  actions  on  bonds,  so  far  as  relates 
to  a  partial  or  total  want  of  consid- 
eration, is  placed  on  the  same  foot- 
ing as  if  the  suit  was  brought  upon 
a  promissory  note  or  other  instrument 
not  under  seal.  Tallniadge  v.  Wallis, 
25  Wend.  107;  Case  v.  Boughton,  11 
Wend.  106. 

In  Pennsylvania  want  of  considera- 
tion is  not  a  defense,  though  failure  of 
consideration  was  allowed,  there  being 
no  court  of  chancery.  Anderson  v. 
Best,  176  Pa.  498,  35  Atl.  194,  38  W. 
N.  C.  501;  Burckholder's  Exr.  v.  Plank, 
69  Pa.  225. 

In  South  Carolina  the  court  refused 
to  adopt  the  common  law  rule,  but 
upon  grounds  of  usage  and  expediency 
allowed  the  equitable  defenses  of  want 
and  failure  of  consideration  to  be 
pleaded  in  an  action  at  law  on  a  bond. 
Thompson  v.  McCord,  2  Bay  76;  State 
v.  Gil  lard,  2  Bay  11;  Gray  v.  Handkin- 
son,  1   Bay  278. 

Other  states  have  abolished  all  dis- 
tinction between  sealed  and  unsealed 
instruments,  and  in  that  way  admit 
such  defenses.  Cal. — Ortman  v.  Dixon, 
13  Cal.  33;  McCarty  v.  Beach,  10  CaL 
462.  Ind. — Leonard  v.  Bates,  1  Blackf, 
172.  Kan. — Mount  Pleasant  v.  Ho- 
bart,  25  Kan.  719. 

56.  Tvson  v.  Williamson,  96  Va. 
636,  32  S.  E.  42,  where  the  plea  re- 
quired a  rescission  of  the  contract. 

57.  U.  S. — Alexander  v.  Bryan,  110 
U.  S.  414,  4  Sup.  Ct.  107,  28  L.  ed. 
195   (holding  this  the  rule  under  stat- 
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Under  the  code  system  generally,  if  the  instrument  or  a  copy  of  it 
is  set  out  in  the  complaint,  the  execution  is  deemed  admitted  unless 
the  answer  denying  the  same  be  verified,  or  unless  inspection  of  the 
original  is  refused  after  proper  demand.68 

II.  TRIAL.  —  A.  Allegata  Et  Probata.  —  In  accordance  with 
the  established  rule  the  proof  must  follow  the  allegations.58  And  in 


ute  in  Alabama);  Chickaming  v.  Car- 
penter, 106  U.  S.  663,  1  Sup.  Ct.  620, 
27  L.  ed.  307;  Ralls  County  v.  Doug- 
lass, 105  U.  S.  728,  26  L.  ed.  957;  Cham- 
bers County  v.  Clews,  21  Wall.  317, 
.22  L.  ed.  517  (giving  Alabama  rule); 
Bradford  V.  Williams,  4  How.  576,  11 
L.  ed.  1109.  Ala. — Coleman  v.  Pike 
County,  83  Ala.  326,  3  So.  755,  3  Am. 
St.  Rep.  746;  Reid  v.  Nash,  23  Ala. 
733;  Garnett  V.  Roper,  10  Ala.  842; 
Tindal  v.  Bright,  Minor  103.  Ark. 
McFarland  v.  State  Bank,  4  Ark.  44, 
37  Am.  Dec.  761.  Colo. — Anderson  v. 
Sloan,  1  Colo.  484.  111.— McDonald  V. 
People,  222  111.  325,  78  N.  E.  609;  Her- 
rick  v.  Swartwout,  72  111.  340;  Gaddy 
v.  McCleave,  59  111.  182;  Oberreich  v. 
Foster,  152  111.  App.  302  (introduction 
of  bond  in  evidence  is  sufficient  to 
overcome  this  plea  unless  specifically 
verified) ;  People  v.  Ackermann,  146 
Ilk  App.  301;  Leflow  v.  Taylor,  140 
111.  App.  570;  Horner  v.  Boyden,  27 
111.  App.  573.  Ind.— Wilson  v.  Merkle, 
6  Blackf.  118.  Md. — State  v.  Duvall, 
83  Md.  123,  34  Atl.  831.  Mich.— Peo- 
ple v.  Cotteral,  115  Mich.  43,  73  N.  W. 
19,  74  N.  W.  183;  Union  Cent.  Life 
Ins.  Co.  V.  Howell,  101  Mich.  332,  59 
N.  W.  599.  Mo. — State  v.  Wethrow, 
108  Mo.  1,  18  S.  W.  41;  Smith  r.  Hart, 
1  Mo.  273;  McGill  tJ.  Wallace,  22  Mo. 
App.  675.  N.  Y. — Gardner  v.  Gardner, 
10  Johns.  47.  Ohio. — McMurtry  v. 
Campbell,  1  Ohio  262;  Carrington  v. 
Davis,  Wright  735;  Baker  v.  Spangler, 
Tapp.  210.  Tex. — Pierce  v.  Wright,  33 
Tex.  631;  Burleson  v.  Burleson,  15  Tex. 
423;  Elwell  f.  Tatum,  6  Tex.  Civ.  App. 
397,  24  S.  W.  71,  25  S.  W.  434. 

Non  est  factum  need  not  be  verified 
at  common  law.  Tindal  v.  Bright, 
Minor  (Ala.)   103. 

58.  Rianda  v.  Watsonville,  Water, 
etc.  Co.,  152  Cal.  523,  93  Pac.  79;  Sac- 
ramento County  V.  Bird,  31  Cal.   67. 

Though  the  rule  dispenses  with  proof 
of  execution  miles*  specially  denied 
under  oath,  it  does  not  dispense  with 
the  production  of  the  instrument  at 
the    trial.      Fla  —  Fidelity    &    Dep,    Co. 


v.  Anltman,  58  Fla.  228,  50  So.  991; 
Hooker  v.  Johnson,  10  Fla.  198.  IIL 
Oberreich   p.  Foster,   152   111.   App.  302. 

59.  U.  S.— United  States  v.  Simon, 
98  Fed.  73,  38  C.  C.  A.  659.  CaL 
People's  Lumb.  Co.  v.  Gillard,  136  Cal 
55,  68  Pac  576;  Anaheim  Water  Co. 
v.  Parker,  101  CaL  483,  35  Pac.  1048 
(holding  that  where  it  was  alleged  that 
a  certain  amount  of  money  was  col- 
lected prior  to  a  certain  date,  evidence 
was  not  admissible  to  show  what  was 
collected  subsequent  to  that  date) ; 
O'Connor  v.  Dingley,  26  Cal.  11.  Md. 
O'Brien  v.  Fowler,  67  Md.  561,  11  AtL. 
174.  Neb.— Barr  v.  Ward,  36  Neb. 
905,   55   N.   W.   282. 

Either  proof  or  an  admission  of  the 
execution  of  the  bond  is  necessary  to 
sustain  the  judgment.  Killian  v.  State, 
15  Ind.  App.  261,  43  N.  E.   955. 

In  an  action  on  a  bond  given  for 
the  performance  of  a  contract,  where 
the  declaration  alleged  abandonment  of 
the  work  to  the  damage  of  the  full 
penalty  of  the  bond,  evidence  was  ad- 
missible to  show  what  was  done  in  the 
completion  of  the  work,  and  the  amount 
therein  expended.  Atlantic  Trust  & 
Dep.  Co.  v.  Town  of  Laurinburg,  163 
Fed.  690,  90  C.  C.  A.  274. 

An  allegation  that  certain  money 
was  "necessarily  and  properly  ex- 
pended," is  sufficient  to  admit  proof 
of  reasonableness.  McKenzie  v.  Bar- 
rett, 43  Tex.  Civ.  App.  451,  98  S.  W. 
229. 

Where  there  are  several  pleas  in  an 
action  on  a  bond,  and  the  only  pleas 
under  which  the  defendant  could  have 
introduced  evidence,  were  at  issue,  the 
cause  may  be  tried  notwithstanding  the 
fact  that  certain  other  pleas  have  not 
been  formally  disposed  of.  McDonald 
v.  People,  123  IIL  App.  346. 

Direction  of  Verdict. — Action  on 
bond,  proof  of  a  deed  of  trust,  ver- 
dict directed  for  defendant.  Union 
Fertilizer  Co.  ©.  Johnson,  150  Ala.  159, 
43  So.  752. 

Liquor  Dealer's  Bond. — Where  a 
bond    was    conditioned     among     other 
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jurisdictions  where  a  distinction  exists  between  sealed  and  unsealed 
instruments,  proof  of  any  unsealed  instrument  will  not  sustain  an 
action  on  a  bond.60 

The  tendency  of  later  decisions,  however,  is  not  to  hold  any  variance 
fatal  provided  the  allegations  and  the  proof  of  the  bond  substantially 
correspond,  unless  the  party  is  actually  misled  thereby."  There  is  no 
material  variance  if  sufficient  facts  are  proved  to  justify  the  judg- 
ment.82 


things  that  defendant  keep  an  "open 
house,"  under  a  statute  requiring  such 
bond  for  the  sale  of  liquors,  it  must 
be  proved  that  defendant  failed  to 
keep  an  open  house  within  the  mean- 
ing of  the  statute.  State  v.  Ward  & 
Sons  (Tex.  Civ.  App.),  135  S.  W.  182. 
A  bond  in  statutory  form  given  in 
P.  S.  5117,  provides  for  liability  to 
the  penalty  if  the  principal  shall  "wil- 
fully violate  any  of  the  conditions  or 
prohibitions,"  and  is  not  forfeited  un- 
less by  intentional  violation  of  the 
act;  the  word  "wilfully"  must  be  giv- 
en meaning  and  force.  State  v.  Bur- 
lington Drug  Co.   (Vt.),  78  Atl.  882. 

"Honesty  Bonds." — In  an  action  on 
a  bond  conditioned  for  the  honesty  of 
the  principal,  it  is  necessary  to  show 
a  conversion  of  the  money,  and  a  loss 
accruing  thereby  to  the  plaintiff. 
Farmers'  Bank  v.  Strickler,  178  Pa. 
148,  35  Atl.   628. 

Fatal  Variances. — "Where  oyer  dis- 
closed a  different  date  for  the  per- 
formance of  the  condition  (McKay  V. 
Craig,  6  Blackf.  (Ind.)  168),  or  failed 
to  show  defendant  as  obligor  (Wells 
c.  Jackson,  6  Blackf.  (Ind.)  40)  or  a 
joint  bond  and  not  a  joint  and  sev- 
eral one  as  alleged  (Sherry  v.  Fores- 
man,  6  Blackf.  (Ind.)  56),  or  a  mis- 
recital  of  the  condition  (Ind. — Love- 
joy  v.  Bright,  8  Blackf.  206;  MeDor- 
man  v.  Jellison,  7  Blackf.  304;  Irish 
«?.  Irish,  6  Blackf.  438.  Md.— Neale 
v.  Fowler,  31  Md.  155.  N.  C. — Adams 
c.  Spear,  2  N.  C.  245),  or  a  mistake 
in  amount  (Scott  v.  Taylor,  2  Sneed 
(Ky.)  96.  See  Hopkins  v.  State,  53 
Md.  502). 

Assignment. — Where  an  assignment 
by  both  obligees  is  alleged,  but  bond 
showed  assignment  by  ouly  one,  the 
variance  is  fatal,  and  will  cause  a  re- 
versal. Wilson  v.  Irwin,  14  Serg.  &  R. 
(Pa.)  176. 

Proof  of  excuse  for  non-performance 
of  a  condition  precedent  will  not  sus- 
tain  an  allegation   of  performance.     1 


Chitty  PI.  321-326,  and  the  following 
cases:  U.  S. — Phillips,  etc.  Constr.  *  !o. 
v.  Seymour,  91  U.  S.  646,  23  L.  ed.  341; 
Dermott  v.  Jones,  23  How.  22U,  16  L. 
ed.  442.  D.  C— Guilford  Granite  Co 
v.  Harrison  Granite  Co.,  23  App.  Cas. 
1;  Tyrer  V.  Chew,  7  App.  Cas.  175. 
Mass. — Lamson  Mfg.  Co.  v.  Russell,  112 
Mass.  387.  Eng.— Littler  v.  Holland,  3 
T.    R.   590,   100    Eng.   Reprint   749. 

Proof  of  a  lost  bond  does  not  sus- 
tain a  declaration  on  a  bond  with  pro- 
fert.  Chamberlain  v.  Sawyer,  19  Ohio 
360. 

Execution  of  Bond. — Where  the  an- 
swer sets  up  affirmatively  the  making 
of  the  contract  on  which  the  bond  is 
based,  no  issue  is  raised  as  to  its  ex- 
istence. Enterprise  Hotel  Co.  t;.  Book, 
48  Ore.  58,  85  Pac.  333. 

60.  Ala. — Gutta  Percha  &  Rubber 
Mfg.  Co.  v.  City  of  Attalla,  39  So. 
719;  Davis  V.  McWhorter,  122  Ala. 
570,  26  So.  119.  Ark. — State  Auditor 
v.  Woodruff,  2  Ark.  73,  S3  Am.  Dec. 
368.  Ind. — Deming  v.  Bullitt,  1  Blackf. 
241.  Mich. — McCormick  v.  Bay  City, 
23  Mich.  457. 

61.  U.  S. — Moses  v.  United  States, 
166  U.  S.  571,  17  Sup.  Ct.  682,  41 
L.  ed.  1119;  Nash  v.  Towne,  5  Wall. 
6S9,  18  L.  ed.  527.  Cal. — Kurtz  v.  For- 
quer,  94  Cal.  91,  29  Pac.  413.  Colo. 
Thalheimer  V.  Crow,  13  Colo.  397,  22 
Pac.  779.  S.  C. — State  v.  Scheper,  33 
S.  C.  562,  11  S.  E.  623,  12  S.  E.  564. 
Tex. — White  v.  Manning,  46  Tex.  Civ. 
App.  298,  102  S.  W.  1160,  "spiritous" 
for    "spirituous." 

62.  "To  hold  that  a  failure  to  prov« 
these  additional  allegations  is  to  be 
sent  out  of  court  empty  handed  is  op- 
posed to  the  spirit  of  modern  legisla- 
tion and  the  decisions  of  the  courts." 
Union  Oil  Co.  v.  Mercantile  Refining 
Co.,  8  Cal.  App.  768,  97  Pac.  919,  where 
the  complaint  alleged  certain  altera- 
tions which  the  bond  failed  to  dis- 
close. 
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Trifling  Variance.  —  A  variance  is  not  fatal  unless  it  is  substantial.68 

Date.  —Formerly  even  a  slight  variance  in  the  date  of  the  bond 
declared  on  and  that  introduced  was  deemed  fatal,64  but  later  decisions 
hold  such  a  variance  immaterial.65  But  a  material  variance  as  to  the  time 
of  the  maturity  of  the  indebtedness  will  be  fatal.66 

As  to  Description  of  Parties.  —  The  older  decisions  hold  a  slight  var- 
iance in  the  name  or  description  of  the  parties  to  be  fatal.67  But  by 
the  weight  of  authority  a  variance  in  the  name  of  the  obligor,68  or  of 
the  obligee,69  is  not  fatal,  unless  it  is  substantial.  However,  it  is  held 
that  when  the  petition  avers  the  execution  of  a  bond  by  both  principal 
and  sureties,  and  the  bond  introduced  shows  that  the  principal  failed 
to  sign,  the  variance  is  fatal.70  Where  the  bond  declared  upon  is  de- 
scribed as  that  of  one  defendant,  and  the  bond  offered  in  evidence  is 
the  joint  and  several  bond  of  several  parties,  such  variance  is  not  fatal,71 
or  if  declared  upon  as  joint  when  it  is  in  fact  joint  and  several,  the 
variance  is  not  material.72  But  if  the  bond  is  declared  on  as  joint  and 
several,  and  the  bond  produced  is  joint  only,  the  variance  is  fatal.73 

As  to  Description  of  the  Instrument.  —  A  slight  variance  in  the  descrip- 


63.  N.  Y.— Henry  V.  Brown,  19 
Johns.  49.  N.  C— Usry  V.  Suit,  91  N. 
C.  406,  amount  stated  in  pleading 
"$550,  or  thereabouts,"  and  in  bond 
"$549" — variance  not  material.  S.  C. 
State  V.  Scheper,  33  S.  C.  562,  11  S.  E. 
623,  12  S.  E.  564. 

64.  U.  S.— United  States  v\  LeBar- 
on,  4  Wall.  642,  18  L.  ed.  309;  Cooke 
v.  Graham,  3  Cranch  229,  2  L.  ed.  420. 
Ind. — Comparet  v.  State,  7  Blackf.  553; 
McKay  v.  Craig,  6  Blackf.  168.  Tex. 
Componovo  v.  State  (Tex.  Civ.  App.), 
39  S.  W.  1114.  Va.— Bennett  v.  Loyd, 
6  Leigh  316;  Gordon  v.  Brown's  Exr., 
3   Hen.  &  M.  219. 

65.  Moses  v.  United  States,  166  U. 
S.  571,  17  Sup.  Ct.  682,  41  L.  ed.  1119. 

There  is  no  variance  where  the  date 
of  the  instrument  is  alleged  as  the  date 
of  the  indebtedness,  where  the  bond 
was  effective  at  a  different  date  (United 
States  v.  LeBaron,  4  Wall.  (U.  S.)  642, 
18  L.  ed.  309),  as  when  the  bond  be- 
comes effective  from  the  date  of  its 
acceptance  (Moses  v.  United  States, 
166  U.  S.  571,  17  Sup.  Ct.  682,  41  L. 
ed.  1119). 

66.  Cheadle  ©.  Riddle,  6  Ark.  480. 

67.  Ala. — Gayle  v.  Hudson,  10  Ala. 
116.  ni.— Phillips  V.  Singer  Mfg.  Co., 
88  111.  305.  Ind.— State  v.  Geddes,  1 
Ind.  577;  Ft.  Wayne  v.  Jackson,  7 
Blackf.  36. 

68.  Ala. — Bobbins  v.  Governor,  6 
Ala.  839;  Taylor  v.  Rogers,  Minor  197. 
Ark.— Miller  v.  Bell,  12  Ark.  135;  Rec- 


tor v.  Taylor,  12  Ark.  128;  Semon  v. 
Hill,  7  Ark.  70.  Ind. — Legate  v.  Marr, 
8  Blackf.  404. 

69.  U.  S.— Huff  v.  Hutchinson,  14 
How.  586,  14  L.  ed.  553;  United  States 
v.  Bradley,  10  Pet.  343,  9  L.  ed.  448; 
Brown  &  Haywood  Co.  v.  Ligon,  92 
Fed.  851  (no  variance  where  bond  is 
described  as  given  to  a  county,  where 
it  was  given  to  the  state  for  the  bene- 
fit of  the  county).  Ala. — Hundley  v. 
Chadick,  109  Ala.  575,  19  So.  845 
(bond  admitted  subject  to  proof  of 
identity).  Conn. — Brainard  v.  Smith,  2 
Root  318.  Ind.— Boles  v.  McCarty  6 
Blackf.  427.  Mo. — International  Ins. 
Co.  v.  Davenport.  57  Mo.  289. 

70.  Herriek  v.  Johnson,  11  Met. 
(Mass.)  26;  Bean  v.  Parker,  17  Mass. 
591;  North  St.  Louis  Bldg.  Assn.  v. 
Overt,  169  Mo.  507,  69  S.  W.  1044. 

71.  HI.— Pogue  V.  Clark,  25  111.  308; 
Mayerstadt  v.  Rudolph,  108  111.  App. 
140.  Ind. — Grant  v.  Whiteman,  5 
Blackf.  67.  Me. — Colton  v.  Stanwood, 
67  Me.  25. 

See  Union  Oil  Co.  v.  Mercantile  Re- 
fining Co.,  8  Cal.  App.  768,  97  Pac. 
919. 

72.  Grant  V.  Whiteman,  5  Blackf. 
(Ind.)  67;  Colton  v.  Stanwood,  67  Me. 
25. 

73.  Postmaster  General  v.  Ridgway, 
Gilp.  135,  19  Fed.  Cas.  No.  11,313; 
Sherry  «.  Poresman,  6  Blackf.  (Ind.) 
56. 
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tion  of  such  instrument  will  not  ordinarily  he  fatal.74  But  the  rule  is 
otherwise  if  there  is  a  substantia]  discrepancy.™ 

In  case  of  a  difference  between  the  complaint  and  the  copy  filed 
therewith  the  copy  controls,  and  the  variance  is  not  fatal  on  demurrer 
because  there  is  no  surprise.76 

B.  Presumptions  and  Burden  op  Proof.  —  1.  Presumptions.77 
Bonds  are  presumed  not  to  be  retrospective,  so  as  to  cover  Losses  sus- 
tained prior  to  their  execution*,  but  it  may  be  shown  that  the  intention 
was  to  cover  both  past  and  future  losses.78  If  a  bond  is  given  to  secure 
the  performance  of  agreements,  there  is  a  presumption  that  the  sum 
is  a  penalty,  and  not  liquidated  damages.78 

Presumptions  Arising  From  Judgments.  —  In  Actions  Against  Sureties.^ 
As  a  general  rule  a  judgment  against  the  principal  for  matters  covered 
by  the  bond  is  sufficient,  prima  facie  only,  in  an  action  against  the 
sureties  to  establish  a  breach  of  the  condition,81  unless  the  bond  itself 


74.  Ala. — Forst  V.  Leonard,  112  Ala. 
296,  20  So.  5S7.  111. — Brown  v.  Roun- 
savell,  78  111.  5S9;  Smith  V.  Frazer,  61 
111.  164.  Ohio.— Serviss  V.  Stockstill, 
30  Ohio  St.  418.  Term  —  Smith  v.  Eu- 
banks,  9  Yerg.  20.  Vt. — Everts  V. 
Bostwick,  4  Vt.  349. 

It  is  held  that  in  order  to  release 
a  paid  surety,  the  variance  must  be 
material,  and  such  as  will  decrease  the 
principal's  ability  to  perform,  and  in- 
crease the  chances  of  loss.  Young  v. 
American  Bonding  Co.,  228  Pa.  373,  77 
Atl.   623. 

75.  People's  Lumb.  Co.  v.  Gillard, 
136  Cal.  55,  68  Pac.  576;  Victor  Sew. 
Mach.  Co.  v.  Scheffler,  61  Cal.  530  (the 
evidence  must  sustain  the  averments 
of  the  complaint). 

76.  Ark. — Trvin  v.  Sebastian,  6  Ark. 
33.  111.— Walker  v.  Welch,  14  111.  277. 
Ind. — Blackburn  v.  Crowder,  108  Ind. 
238,  9  N.  E.  108;  Lentz  v.  Martin,  75 
Ind.  228;  Hurlburt  V.  State,  71  Ind. 
154;  Brown  v.  Markland,  22  Ind.  App. 
652,  53  N.  E.  295. 

Terming  the  instrument  a  "note" 
does  not  render  complaint  insufficient. 
Magruder  v.  State,  12  Ark.  171. 

Where  complaint  avers  a  bond  exe- 
cuted by  both  principal  and  sureties, 
and  a  copy  of  the  bond  is  annexed 
showing  execution  by  sureties  only, 
such  complaint  is  good  unless  demurred 
to  specially.  Mendocino  County  v. 
Morris,  32  Cal.  145. 

Where  the  complaint  alleged  the 
execution  of  the  bond  by  both  princi- 
pal and  sureties,  but  an  exhibit  of  the 
bond  annexed  to  the  complaint  and 
corresponding  to  that  given  in  evi- 
dence showed  the  omission  of  the  prin- 


cipal's signature,  this  is  not  such  a 
variance  as  will  justify  a  reversal  of 
judgment  after  trial  upon  the  merits. 
Kurtz  v.  Forquer,  94  Cal.  91,  29  Pac. 
413. 

Where  oyer  shows  a  credit  endorsed 
on  the  bond  which  is  not  mentioned  in 
the  declaration,  there  is  no  variance. 
Wiggins   v.   Fisher,   21   Ark.   521. 

77.  See  generally  the  title  "Bonds" 
in  the  Encyclopaedia  of  Evidence. 

78.  Tarentum  Realty  Co.  v.  Mc- 
Clure,  230  Pa.  79  Atl.  551;  Com.  v. 
Fidelity  &  Dep.  Co.,  224  Pa.  95,  73 
Atl.   327,   132   Am.   St.   Rep.   755. 

79.  U.  S.— Tayloe  v.  Sandiford,  7 
Wheat.  13,  5  L.  ed.  384.  N.  C— Diso- 
sway  v.  Edwards,  134  N.  C.  254,  46 
S.  E.  501.  Wash.— Johnson  v.  Cook,  24 
Wash.  474,  64  Pac.  729. 

See  Pomeroy  Eq.  Jur.  §§441-445  for 
rules  for  determining  whether  sum  is 
penalty  or  forfeiture. 

80.  This  subject  will  be  more  fully 
treated  in   the   title  on    "Judgments." 

81.  Moses  v.  United  States,  166 
TJ.  S.  571,  17  Sup.  Ct.  682,  41  L.  ed. 
1119;  Washington  Ice  Co.  r.  Webster, 
125  U.  S.  426,  8  Sup.  Ct.  947,  31  L.  ed. 
799;  Stovall  t>.  Banks,  10  Wall  (U.  S.) 
583,  19  L.  ed.  1036;  United  States  V. 
Burbank,  4  Wall.  (U.  S.)  1SG,  18  L. 
ed.  321;  McLaughlin  v.  Bank  of  Po- 
tomac, 7  How.  (U.  S.)  220,  12  L.  ed. 
675;  Drummond  v.  Prestman,  12  Wheat. 
(U.  S.~)  515,  6  L.  ed.  712;  Brown  & 
Haywood  Co.  v.  Ligon,  92  Fed.  851. 

Bonds  of  Guardians,  Executors  and 
Administrators. — The  courts  are  di- 
vided as  to  judgments  on  this  class  of 
bonds.  Some  courts  hold  that  the  judg- 
ment   against     the     principal     will     be 
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makes  it  conclusive.8*  In  some  jurisdictions,  however,  the  rule  is  that 
the  judgment  against  the  principal  is  prima  facie  evidence  against  the 
surety  if  he  has  notice  of  the  proceedings.83 

Bonds  Given  in  Judicial  Proceedings,  or  Relating  Thereto.  —  When  a  bond 
is  conditioned  on  the  result  of  a  judicial  proceeding,  or  is  given  in  con- 
nection therewith,  the  judgment  rendered  is  conclusive  against  the 
sureties,84  and  may  be  impeached  only  for  fraud  or  collusion.85 

Bonds  Securing  Faithful  Performance  of  Duties.  —  Some  cases  hold  that 
the  judgment  in  an  action  on  such  a  bond88  does  not  establish  any  pre- 


prima  facie  evidence  against  the  sure- 
ties. Ga. — Bennett  v.  Graham,  71  Ga. 
211;  Bradwell  v.  Spencer,  16  Ga.  578; 
Bryant  v.  Owen,  1  Ga.  355.  La. — Ver- 
ret  v.  Belanger,  6  La.  Ann.  109.  Me. 
Thurlough  v.  Kendall,  62  Me.  106; 
Hayes  v.  Seaver,  7  Me.  237.  Miss. 
Lipscomb  v.  Postell,  38  Miss.  476,  77 
Am.  Dec.  651.  S.  C. — Simkins  v.  Cobb, 
2  Bail.  60.  Va. — Hobson  t).  Yancey, 
2  Gratt.  73;  Craddock  V.  Turner's 
Admr.,  6  Leigh  116. 

While  others  hold  that  it  is  conclu- 
sive in  the  absence  of  fraud  or  col- 
lusion. U.  S. — Moore  V.  Huntington, 
17  Wall.  417,  21  L.  ed.  642  (the  court 
says  in  part:  "He  [the  surety]  can- 
not attack  collaterally  a  decree  made 
against  an  administrator  for  whose 
fidelity  to  his  trust,  he  has  bound  him- 
self"); Stovall  v.  Banks,  10  Wall. 
583,  19  L.  ed.  1036.  Ala.— Martin  v. 
Tally,  72  Ala.  23;  Perkins  v.  Moore,  16 
Ala.  9;  Williamson  v.  Howell,  4  Ala, 
693.  Cal. — Irwin  v.  Backus,  25  Cal. 
214.  Conn. — Willey  v.  Paulk,  6  Conn. 
74.  Ind.— Salver  v.  State,  5  Ind.  202. 
Mass. — Heard  v.  Lodge,  20  Pick.  53, 
32  Am.  Dec.  197.  Mo.— State  v.  Holt, 
27  Mo.  340,  72  Am.  Dec.  273;  Calhoun 
v.  Gray,  150  Mo.  App.  591,  131  S.  W. 
478;  State  v.  Martin,  18  Mo.  App.  468. 
N.  Y.— Casoni  v.  Jerome,  58  N.  Y.  315. 

82.  Grommes  v.  St.  Paul  Trust  Co., 
147  111.  634,  35  N.  E.  820. 

83.  U.  S.— United  States  Fidelity 
&  G.  Co.  v.  Haggart,  163  Fed.  801,  91 
C.  C.  A-  289.  111. — Henry  v.  Heldmaier, 
226  111.  152,  80  N.  E.  705;  Meyer  v. 
PurcelL,  214  111.  62,  73  N.  E.  392; 
Wanack  v.  People,  187  111.  116,  58  N. 
E.  242;  Drennan  v.  Bunn,  124  111.  175, 
16  N.  E.  100;  Henry  v.  Hendmaier,  129 
HI.  App.  86.  Ind.— South  Bend  Pulley 
Co.  v.  Fidelity  &  Dep.  Co.,  32  Ind. 
App.  255,  67  N.  E.  269,  68  N.  E.  688. 
Mich. — McPharlin  «.  Fidelity  &  Dep. 
Co.,  162  Mich.  141,  127  N.  W.  307,  17 
Det.  Leg.  N.  529;  Norris  v.  Mexsereau, 
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74  Mich.  687,  42  N.  W.  153.  Mo. 
State  v.  Thomas,  45  Mo.  42;  Calhoun 
v.  Gray,  150  Mo.  App.  591,  131  S.  W. 
478;  LaFayette  Bldg.  Assn.  v.  Klein- 
hoffer,  40  Mo.  App.  388.  Wash.— City 
of  Seattle  v.  Saulez,  47  Wash.  365,  92 
Pac.  140,  holding  judgment  against  an 
owner  conclusive  against  contractor 
and  his  sureties,  notice  of  suit  having 
been    given. 

84.  Cal. — Pico  v.  Webster,  14  CaL 
202,  73  Am.  Dec.  647;  Riddle  V.  Baker, 
13  Cal.  296.  la.— McConnell  v.  Poor, 
113  Iowa  133,  84  N.  W.  968,  52  L.  R. 
A.  312.  Mo.— State  v.  Holt,  27  Mo. 
340,  72  Am.  Dec.  273;  Calhoun  v.  Gray, 
150  Mo.  App.  591,  131  S.  W.  478; 
State  v.  Canterbury,  124  Mo.  App.  241, 
101  S.  W.  678.  N.  Y.— Bridgeport,  etc. 
Ins.  Co.  V.  Wilson,  34  N.  Y.  275;  Rap- 
elye  v.  Prince,  4  Hill  119,  40  Am.  Dec. 
267.  Wis.— Shepard  v.  Pebbles,  38  Wis. 
373. 

Appeal  Bonds. — Murdock  v.  Brooks, 
38  Cal.  596;  Hathaway  V.  Davis,  33 
Cal.  161. 

Injunction  Bonds. — Ala. — McBroom 
v.  Somerville,  2  Stew.  515.  Mich. 
Lothrop  V.  Southworth,  5  Mich.  436. 
Mo.— Nolan  v.  Johns,  108  Mo.  431,  18 
S.  W.  1107.  N.  H—  Towle  r.  Towle, 
46  N.  H.  431.  N.  Y.— Methodist  Church 
v.  Barker,  18  N.  Y.  463. 

Attachment  Bonds. — 'Fla. — Collins  •. 
Mitchell,  5  Fla.  364.  Ga. — Jordan  v. 
Thornton,  5  Ga.  App.  537,  63  S.  E. 
601.  Mass. — Cutter  v.  Evans,  115  Mass. 
27;  Tracy  v.  Maloney,  105  Mass.  90. 

But  see  Johnston  v.  Sexton,  159  Fed. 
70,  86  C.  C.  A.  260. 

85.  Great  Falls  Mfg.  Co.  v.  Wors- 
ter,  45  N.  H.  110;  Mott  v.  Hazen,  27 
Vt.  208;  Parkhurst  v.  Sumner,  23  Vt. 
538. 

86.  Ala. — Lucas  c.  Governor,  6  Ala. 
826.  Cal.— Pico  v.  Webster,  14  Cal. 
202,  73  Am.  Dec.  647.  Ind. — Shelby  v. 
Governor,  2  Blackf.  289;  White  9. 
State,  1  Blackf.  557. 


BONDS 


52T 


gumption  as  against  the  sureties,  while  others  hold  such  judgment 
prima  facie  evidence  of  the  facts,87  and  others  hold  such  judgment  con- 
elusive.88  In  some  states  such  judgment  is  prima  facie  if  the  sureties 
were  not  notified,  but  conclusive  if  notice  was  given.88 

In  Actions  on  Indemnity  Bonds.  —  Here  the  presumption  depends  on 
the  question  of  notice.  If  a  defendant  is  indemnified,  the  judgment 
will  be  conclusive  against  the  person  indemnifying,  only  if  the  latter 
is  given  notice  of  the  action  and  an  opportunity  to  defend.90  If  no  notice 
is  given  some  authorities  hold  the  judgment  prima  facie  evidence,91 
while  others  hold  that  no  presumption  is  thus  established.92  Some 
authorities,  however,  hold  such  judgment  prima  facie  evidence  without 
considering  the  question  of  notice.93 

2.  Burden  of  Proof.  —  In  an  action  on  a  bond  the  plaintiff  has  the 
burden  of  proof  from  the  outset  to  the  end  to  make  good  his  com- 
plaint94 and  to  show  the  extent  of  damages  sustained.98  But  the  burden 


87.  Ga. — Taylor  c.  Johnson,  17 
Ga.  521;  Crawford  v.  Word,  7  Ga.  445. 
la. — Charles  v.  Haskins,  14  Iowa  471, 
83  Am.  Dee.  378.  Kan.— Fay  v.  Edmis- 
ton,  25  Kan.  439;  Graves  v.  Bulkley, 
25  Kan.  249,  37  Am.  Rep.  249.  La. 
Mullen  v.  Scott,  9  La.  Ann.  173. 

88.  Ala. — McBroom  v.  Governor,  4 
Port  90.  Me. — Dane  c.  Gilmore,  51 
Me.  544.  Pa. — McMicken  v.  Com.,  58 
Pa.  213;  Evans  v.  Com.,  8  Watts  398, 
34   Am.  Dec.  477. 

Bonds  securing  faithful  accounting 
— judgment  will  be  conclusive.  Com.  v. 
Fidelity  &  Dep.  Co.,  224  Pa.  95,  73 
Atl.  327. 

89.  Oal. — Tunstead  v.  Nixdorf,  80 
Cal.  647,  22  Pac.  472;  Dutil  v.  Pacheco, 
21  Cal.  433,  82  Am.  Dec.  749  (statutory 
rule  in  California).  Colo. — Whinnery  v. 
Wiley,  38  Colo.  203,  88  Pac.  171.  Mass. 
City  of  Lowell  v.  Parker,  10  Met.  309, 
43  Am.  Dec.  436.  Mont.— City  of  Butte 
V.  Cook,  29  Mont.  88,  74  Pac.  67,  rule 
is  statutory  in  Montana.  Ohio. — State 
v.  Jennings,  14  Ohio  St.  73;  State  v. 
Colerick,  3  Ohio  487. 

90.  U.  S.— Bobbins  V.  City  of  Chi- 
cago, 4  Wall.  657,  18  L.  ed.  427.  Conn. 
Hinds  v.  Allen,  34  Conn.  1S5.  111. 
Harding  v.  Larkin,  41  111.  413.  Me. 
City  of  Portland  v.  Richardson,  54  Me. 
46.  Mass. — City  of  Boston  v.  Worth- 
inpton,  10  Gray  496,  71  Am.  Dec.  678. 
Mich. — Jennings  v.  Sheldon,  44  Mich. 
92,  6  N.  W.  96.  N.  H—  Andrews  V. 
Denison,  16  N.  H.  469,  43  Am.  Dec. 
565.  N.  H.— Thomas  v.  Hubbell,  15  N. 
Y.  405,  69  Am.  Dec.  619;  Beers  V. 
Pinney,  12  Wend.  309;  Cooper  v.  Wat- 
son,  10   Wend.  202;  Kip  V.  Brigham,  6 


Johns.  158.  Vt. — Bramble  V.  Town  of 
Poultney,  11  Vt.  2U8.  Eng.— Dufneld  v. 
Scott,  3  T.  R.  374,  100  Eng.  Reprint 
628. 

Judgment  against  sheriff  conclusive 
against  person  indemnifying  who  has 
notice.  U.  S. — Lovejoy  V.  Murray,  3 
Wall.  1,  18  L.  ed.  129.  Mass.— Train  v. 
Gold,  5,  Pick.  3S0.  Ohio.— Miller  v. 
Rhoades,   20   Ohio   St.   494. 

This  is  statutory  in  California.  Den- 
nis t?.  Packard,  28  Cal.  101;  Dutil  v. 
Pacheco,   21   Cal.   438. 

Principal  liable  over  to  sureties. 
Chipman  v.  Simmons,  16  Ark.  295; 
Snider  v.  Greathouse,  16  Ark.  72;  Reed 
V.  Humphrey,  69  Kan.  155,  76  Pac. 
390. 

91.  la. — Lyon  v.  Northrup,  17  Iowa 
314.  Mo. — State  v.  Thomas,  45  Mo.  42. 
N.  H.— Burrill  v.  West,  2  N.  H.  190. 
N.  Y.— Taylor  V.  Barnes,  69  N.  Y.  430; 
Lee  v.  Clark,  1  Hill  56.  Pa.— Huzzard 
v.  Nagle,  40  Pa.  178.  Wis. — Stephens  v. 
Shafer.  48  Wis.  54,  3  N.  W.  835,  33 
Am.  Rep.  793. 

92.  Johnson  v.  Thompson,  4  Bibb 
(Kv.)  294;  DeGreiff  v.  Wilson,  30  N. 
J.   Eq.  435. 

93.  Preslar  v.  Stallworth,  37  Ala. 
402;  Miller  v.  Pitts,  152  N.  C.  629,  68 
S.  E.  171;  Armistead  v.  Hammond,  }1 
N.  C.  339. 

94.  Parsons  c.  Utica  Cement  Co.,  82 
Conn.  333,  73  Atl.  785,  135  Am.  St. 
Rep.  278;  Lockwood  v.  Loekwood,  80 
Conn.   513,   69   Atl.   8. 

95.  Me. — Gowen  v.  Nowell,  2  Me. 
13.  Tex. — Springer  v.  Riley  (Tex.  Civ. 
A  pp.),  136  S.  W.  577.  Vt.— Webb  v. 
Webb,  16  Vt.  636.  See,  for  a  full  treat- 
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of  evidence  is  on  the  defendant  to  sustain  any  matters  of  defense  set 
up  by  him.96 

As  to  Title  and  Eight  of  Parties.  —  The  production  of  the  bond,  its 
due  execution  being  admitted,  raises  a  presumption  of  title  which 
makes  a  prima  facie  case.97 

As  to  Execution  Delivery  and  Acceptance.  —  The  burden  is  on  the  plain- 
tiff to  show  execution,  unless  it  is  admitted,  and  this  embraces  signing, 
sealing  and  delivering,98  but  after  identification  of  the  signature,  by  a 
subscribing  witness,  the  onus  shifts  to  the  defendant.99 

Delivery.  —  As  delivery  is  a  part  of  the  execution,  the  onus  is  on  the 
plaintiff  to  show  this  fact,1  but  proof  of  the  signature  together  with 


ment  Encyclopaedia  of  Evidence,  title 
"Eonds." 

96.  Bond  Not  Valid.— Nichols  v. 
Mase,  94  N.  Y.  160;  Onderdonk  v. 
Voorhis,  36  N.  Y.   358. 

Ultra  Vires. — Baglin  v.  Title  Guar- 
anty  &   Surety   Co.,   166   Fed.   356. 

Alteration  Not  Apparent.  —  United 
States  v.  Linn,  1  How.  (U.  S.)  104,  11 
L.  ed.  64;  McKenzie  v.  Barrett,  43 
Tex.  Civ.  App.  451,  98  S.  W.  229. 

But  if  the  alteration  is  apparent 
the  plaintiff  must  explain.  United 
States  Fidelity  &  G.  Co.  v.  Damskib- 
gaktieselskabet  Habil,  138  Ala.  348, 
35  So.  344;  Montgomery  v.  Crossth- 
wait,  90  Ala.  553,  8  So.  498,  24  Am. 
St.  Rep.  832,  12  L.  R.  A.  140. 

97.  Parsons  v.  Utica  Cement  Co.,  82 
Conn.  333,  73  Atl.  785,  135  Am.  St. 
Rep.  278;  Hoxsey  v.  Patterson,  59  Ilk 
522. 

Possession  of  Coupons. — Duncan  v. 
Mobile  &  O.  R.  Co.,  3  Woods  597,  8 
Fed.  Cas.  No.  4138,  affirmed  96  U.  S. 
659,  24  L.  ed.  868. 

Joint  and  several  obligators  are 
presumed  to  be  principals. — Sprigg  v. 
Bank  of  Mt.  Pleasant,  10  Pet.  (U.  S.) 
257,  9   L.  ed.  416. 

Authority. — Where  a  bond  is  execut- 
ed by  an  officer  of  a  corporation. 
Engler  v.  People's  Fire  Ins.  Co.,  46 
Md.  322;  Mutual  Life  Ins.  Co.  v.  Yates, 
etc.  Bank,  35  App.  Div.  218,  54  N.  Y. 
Supp.  743. 

98.  U.  S. — Moses  e.  United  States, 
166  U.  S.  571,  17  Sup.  Ct.  682,  41  L.  ed. 
1119;  Dair  v.  United  States,  16  Wall. 
1,  21  L.  ed.  491.  Ala. — Manning  v.  Nor- 
wood, 1  Ala.  429.  Ind. — Killian  v.  State, 
15  Ind.  App.  261,  43  N.  E.  955.  Ky. 
Com.  v.  Campbell,  20  Ky.  L.  Rep.  54, 
45  S.  W.  89.  Md— Edelin  v.  Sanders,  8 
Md.  118;  Frantz  v.  Smith,  5  Gill.  280. 
Mich. — Woodlin  r.  Durfee,     46     Mieh. 
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424,  9  N  W.  457.  N.  C— Pickens  V. 
Rymer,  90  N.  C.  282,  47  Am.  Rep.  521; 
Otey  v.  Hoyt,  47  N.  C.  70.  Va. — Super- 
visors, etc.  Co.  v.  Dunn,  27  Gratt.  608. 
W.  Va. — Newlin  v.  Beard,  6  W.  Va. 
110. 

Signing  and  Sealing. — Where  a  bond 
was  sealed  after  it  was  signed,  there 
is  a  presumption  that  the  seals  were 
placed  thereon  with  the  consent  of  the 
parties.  The  relationship  of  parent  and 
child  does  not  establish  a  presumption 
that  a  bond  executed  by  the  former 
to  the  latter  is  not  procured  in  good 
faith.  Burwell  v.  Burwell,  103  Va.  314, 
49   S.   E.   68. 

An  instruction  that  the  burden  of 
proof  is  on  the  plaintiff  to  show  execu- 
tion of  the  bond  by  the  defendant,  is 
proper  under  non  est  factum.  Rocky 
Mount.  L.  &  T.  Co.  V.  Price,  103  Va. 
298,  49  S.  E.  73.  Moses  v.  United 
States,  166  U.  S.  571,  17  Sup.  Ct.  682, 
41  L.  ed.  1119  (to  presume  the  con- 
trary would  imply  either  that  the  ob- 
ligors intended  an  idle  thing  or  a 
fraud);  Dair  v.  United  States,  16  Wall. 
(U.   S.)    1,   21   L.   ed.   491. 

Where  a  bond  discloses  on  its  face 
the  absence  of  a  seal,  no  presumption 
of  a  seal  can  arise  from  the  recital 
that  it  was  "signed  and  sealed."  Dun- 
lap  v.  Willett,  153  N.  C.  317,  69  S.  E. 
222. 

If  there  are  several  signatures  and 
only  one  seal  adoption  of  the  seal  by 
all  is  presumed.  Northumberland  V. 
Cobleigh.  59  N.  H.  250. 

99.  Green  v.  Maloney,  7  Houst. 
(Del.)    22,  30  Atl.   672. 

1.  Edelin  v.  Sanders,  8  Md.  118; 
Benedict  v.  Penfield,  42  Hun  (N.  Y.) 
176. 

If  execution  is  not  denied  delivery 
need  not  be  proved. — Colo. — Martin  v. 
Davis,   2   Colo.   313.   Conn. — Jacobs     o. 
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possession  establishes  a  presumption  of  delivery.*  Where  one  of  several 
parties  signed  a  bond  drawn  to  be  executed  by  all  of  them,  the  law 
presumes  that  he  did  so  upon  the  condition  that  the  other  obligors 
should  also  sign.3  But  some  authorities  hold  that  the  fact  that  a  bond 
naming  a  principal  is  unsigned  by  him,  does  not  establish  a  presump- 
tion that  it  was  delivered  conditionally  by  the  sureties  who  signed,4  and 
that  the  burden  of  proof  is  on  defendant  to  show  a  conditional  delivery.* 

Acceptance.  —  Acceptance  will  be  presumed  from  the  fact  that  the 
bond  is  beneficial  to  the  obligee,6  and  also  from  the  execution  of  the 
bond  itself.7 

As  to  Consideration.  —  An  attack  by  the  defendant  on  the  considera- 
tion is  matter  in  avoidance  which  the  pleader  has  the  burden  of  estab- 
lishing.8 

As  to  Performance  and  Breach.  —  Some  courts   hold     that     when   the 


Curtiss,  67  Conn.  497,  35  Atl.  501.  Mo. 
State  v.  Rush,  77  Mo.  5S6.  N.  Y  —  Rob- 
ert v.  Good,  36  N.  Y.  408;  La  Fayette 
Ins.  Co.  v.  Rogers,  30  Barb.  491. 

Date  of  Delivery. — The  date  of  the 
bond  is  presumably  the  date  of  its  de- 
livery. Moses  v.  United  States,  166  U. 
S.  571,  17  Sup.  Ct.  632,  41  L.  ed.  1119; 
United  States  v.  LeBaron,  19  How.  (U. 
S.)   73,  15  L.  ed.  525. 

2.  U.  S. — Moses  v.  United  States, 
166  U.  S.  571.  17  Sup.  Ct.  682,  41  L.  ed. 
1119.  Ala. — Firemen's  Ins.  Co.  c.  Mc- 
Mullan,  29  Ala.  147;  Spence  v.  Rut- 
ledge,  11  Ala.  590.  Cal. — Pastene  v. 
Pardini,  135  Cal.  431,  67  Pac.  681; 
Blankman  v.  Vallejo,  15  Cal.  638 
(holding  possession  evidence  against 
a  denial  of  delivery).  Fla. — State  V. 
Suwannee  County  Com.,  21  Fla.  1. 
Kan. — Schallehn  v.  Hibbard,  64  Kan. 
601,  68  Pac.  61.  Md  —  Engler  v.  Peo- 
ple's Fire  Ins.  Co.,  46  Md.  322;  Edelin 
v.  Sanders,  8  Md.  118;  Glenn  v.  Glover, 
3  Md.  212;  Clarke  v.  Ray,  1  Har.  &  J. 
318;  Union  Bank  v.  Ridgely,  1  Har.  & 
J.  324.  N.  J.— Chetwood  V.  Wood,  45 
N.  J.  Eq.  369,  19  Atl.  622.  N.  Y.— Bost- 
wick  v.  Van  Voohiss,  91  N.  Y.  353; 
Kranichfelt  v.  Slattery,  12  Misc.  96,  33 
N.  Y.  Supp.  27.  N.  C— Blume  v.  Bow- 
man, 24  N.  C.  33S.  Pa. — Grim  v.  Jafc 
son  Twp.  School  Directors,  51  Pa.  219. 
Tenn. — State  v.  Witherspoon,  9  Humph. 
394.  W.  Va,— Newlin  v.  Beard,  6  W.  Va. 
110. 

3.  U.  S. — Duncan  c.  United  States, 
7  Pet  435,  8  L.  ed.  739.  La.— Wells  v. 
Dill,  1  Mart.  N.  S.  592.  their  failure  to 
do  so  gives  him  the  right  to  retract. 
Mich. — Johnston  v.  Kimball  Twp.,  39 
Mich.   187,   33   Am.     Rep.     372.       Mo. 


Gay  v.  Murphy,  134  Mo.  98,  34  S.  W. 
1091,  56  Am.  St.  Rep.  496.  Contra, 
State  v.  Sandusky,  46  Mo.  377;  Mullen 
v.   Morris,   43   Neb.   596,   62   N.   W.    74. 

4.  Ind.— Wild    Cat    Branch    v.    Ball, 

45  Ind.  213,  burden  on  sureties  to  show 
a  conditional  delivery.  Mass. — Good- 
year Dental  Vulcanite  Co.  v.  Bacon,  151 
Mass.  460,  24  N.  E.  404,  8  L.  R.  A.  486, 
holding  burden  of  proof  on  obligee  to 
show  that  surety  knowingly  consented 
to  delivery  with  principal's  signature. 
Mich.— Hall   v.    Parker,    37    Mich.    590, 

26  Am.  Rep.  540.  Va Ward  v.  Churn, 

18  Gratt.  801,  98  Am.  Dec.  749. 

5.  U.  S.— Moss  v.  Riddle,  5  Cranch 
351,  3  L.  ed.  123.  N.  C— Whitsell  v. 
Mebane,  64  N.  C.  345.  Tenn. — Evans 
v.  Gibbs,  6  Humph.  405.  Eng. — Johnson 
v.  Baker,  4  Barn.  &  Aid.  440,  6  E.  C.  L. 
479. 

6.  State  v.  Ingram,  27  N.  C.  441; 
State  v.  McAlpin,  26  N.  C.  140;  Mc- 
Lean v.  State,  8  Heisk.   (Tenn.)    22. 

7.  Engler   v.   People's   Fire  Ins   Co., 

46  Md.  322;  Wilson  v.  Ireland,  4  Md. 
444;    Milburn    v.    State,    1    Md.    1. 

DeUvery  implies  acceptance.  State 
Bank  v.  Chetwood,  8  N.  J.  L.  1. 

8.  Ark. — Dickson  v.  Burks,  11  Ark. 
307;  Rankin  v.  Badgett,  5  Ark.  345. 
Ind. — Beeson  v.  Howard,  44  Ind.  413. 
Neb.— Luce  v.  Foster,  42  Neb.  818,  60 
N.  W.  1027.  N.  J.— Wanmaker  v.  Van 
Buskirk,  1  N.  J.  Eq.  685,  23  Am.  Dec. 
748.  N.  Y. — Home  Ins.  Co.  v.  Watson, 
59  N.  Y.  390;  Jarvis  v.  Peck,  10  Paige 
118;  Gein  v.  Little,  43  Misc.  421,  89 
N.  Y.  Supp.  488.  N.  C— Brown  v. 
Kinsey,  81  N.  C.  245.  S.  C— Matlock 
p.  Gibson,  8  Rich.  437.  S.  D.— Frick 
Co.  v.  Hoff,  123  N.  W.  495. 
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plaintiff  has  alleged  a  breach,  the  burden  is  on  him  to  prove  if,  even 
though  the  defendant  pleads  general  performance,9  but  according  to 
the  weight  of  authority  the  defendant  must  show  performance,10  and 
the  latter  doctrine  is  certainly  correct  where  a  special  performance  is 
set  up.11 

C.  Questions  of  Law  and  Fact.  —  In  actions  on  bonds,  as  in  all 
other  proceedings,  the  court  responds  to  questions  of  law,12  and  the 
jury  to  questions  of  fact.13 


9.  Young  t>.  Stephens,  9  Mich.  500 
(holding  that  plaintiff  may  even  _  be 
compelled  to  prove  a  negative);  Lips- 
comb v.  Seegers,  22  S.  C.  407.  And  see 
Pierce  v.  Plumb,  74  111.  326. 

Burden  of  showing  failure  to  ac- 
count for  money  is  on  the  plaintiff. 
McFall  v.  Howe  Sew.  Mach.  Co.,  90 
Ind.  148;  Chicago  Cray  ton  Co.  v.  Tom- 
linson   (Mo.   App.),   130   S.   W.   95. 

But  after  an  admission  of  the  re- 
ceipt of  money,  the  burden  shifts  to 
the  defendant.  Exeter  Bank  v.  Rogers, 
6   N.   H.   142. 

See  for  particular  cases:  Ala. — City 
Nat.  Bank  v.  Jeffries,  73  Ala.  183.  111. 
Barrett  V.  Douglas  Park  Bldg.  Assn., 
75  111.  App.  98.  N.  H. — Exeter  Bank  V. 
Rogers,  6  N.  H.  142.  Pa.— Bank  of 
Washington  v.  Barrington,  2  Pen.  &  W. 
27.  S.  C. — Jamison  V.  Knotts,  12  Rich. 
L.  190.  Wis. — Smith  v.  Smith,  34  Wis. 
320. 

When  the  performance  of  conditions 
precedent  to  recovery  are  put  in  issue 
by  the  answer,  the  burden  of  proof 
is  on  the  plaintiff  to  show  compliance 
on  his  part.  Koppitz-Melchers  Brew.  Co. 
V.  Schultz,  68  Ohio  St.  407,  67  N.  E. 
719. 

10.  Me. — Philbrook  V.  Burgess,  52 
Me.  271.  N.  H.— Exeter  Bank  v.  Rogers, 
6  'N.  H.  142.  R.  I. — Douglas  v.  Hennes- 
sey,'15  R.  I.  272,  3  Atl.  213,  7  Atl.  1, 
10  Atl.  583.  Va. — Pate  v.  Spotts,  6 
Munf.  394.  W.  Va. — Moundsville,  etc. 
R.  Co.  V.  Wilson,  52  W.  Va.  647,  44 
S  E.  169;  Riddle  v.  Core,  21  W.  Va. 
530,  Wheeling  V.  Black,  25  W.  V%266; 
Douglass  v.  Central  Land  Co.,  12  W. 
Va.  502. 

Where  condition  was  to  indemnify 
a  bank  for  want  of  care  of  a  teller, 
and  evidence  showed  receipt  of  money 
by  the  teller  and  not  accounted  for, 
the  burden  of  proof  of  negligence  is 
not  on  the  plaintiff.  Union  Bank  of 
Georgetown  V.  Forrest,  3  Cranch  C.  C. 
218,  24  Fed.  Cas.  No.  14,356. 

Lapse  of  time,  as  raising  a  presump- 


tion of  performance.  Ordinary  v.  Steed- 
man,  1  Harp.  (S.  C.)  287,  18  Am.  Dec. 
652. 

11.  Me. — Philbrook  v.  Burgess,  52 
Me.  271.  Miss. — Holliday  v.  Cooper,  1 
Smea.  &  M.  633.  N.  C— Judges  V. 
Deans,  9  N.  C.  93.  R.  I. — Douglas  V. 
Hennessy,  15  R.  I.  272,  3  Atl.  213. 

12.  Ky. — Pryse  v.  Farmers'  Bank, 
17  Ky.  L.  Rep.  1056,  33  S.  W.  532.  Mo. 
Collins  v.  Warburton,  3  Mo.  202.  Va. 
Fine  v.  Cockshut,  6  Call.  16. 

The  court  must  determine  the  issue 
raised  by  the  plea  of  nul  tiel  record. 
Thompson  v.  Williams,  7  Smed.  &  M. 
(Miss.)    270. 

13.  As  whether  notice  was  given  when 
requisite.  (Ramsey  V.  Ramsey,  15  Pa. 
Super.  215),  and  if  so  whether  within 
a  reasonable  time.  [U.  S. — Fidelity  & 
Dep.  Co.  v.  Courtney,  186  U.  S.  342,  22 
Sup.  Ct.  '833,  46  L.  ed.  1193.  Ala. 
Fidelity,  etc.  Co.  v.  Robertson,  136  Ala. 
379,  34  So.  933-  Ga.— Atlantic  Com- 
press Co.  v.  Young,  118  Ga.  868,  45  S. 
E.  677;  Killian  v.  Georgia  R.  Co.,  97 
Ga.  727,  25  S.  E.  384;  Thomason  v. 
Keeney,  4  Ga.  App.  721,  62  S.  E.  470 
(holding  that  a  requirement  in  a  bond 
that  the  obligee  should  give  immediate 
notice  to  the  surety  of  any  default,  is 
equivalent  to  a  requirement  of  reason- 
able notice  which  is  a  question  for  the 
jury)]. 

Notice  "immediately"  means  a  rea- 
sonable time.  Fidelity  &  Dep.  Co.  C. 
Robertson,   136   Ala.   379,   34   So.   933. 

What  Is  a  Reasonable  Time. — Thoma- 
son v.  Keeney,  4  Ga.  App.  721,  62  S.  E 
470. 

Whether  There  was  a  Delivery. 
St.  Louis  Brew.  Assn.  v.  Hayes,  97  Fed. 
859,  38  C.  C.  A.  449;  Wright  v.  Lang, 
66  Ala.  389.  And  whether  there  was  an 
agreement  as  to  a  conditional  deliv- 
ery (Spencer  v.  McLean,  20  Ind.  App. 
626,  50  N.  E.  769,  67  Am.  St.  Rep.  271; 
State  v.  Bodly,  7  Blackf.  (Ind.)  355; 
Hardwick  Sav.  Bank  &  Tt.  Co.  v. 
Drenan,  71  Vt.  289,  44  Atl.  347),  and 


VoL  IV 


BONDS 


531 


III.  VERDICT  AND  JUDGMENT.  —  A.  Verdict.  —  1.  General 
Rules.  —  The  verdict  must  be  authorized  by,  and  be  responsive  to,  the 
issues,14  but  unnecessary  matter  therein  will  not  justify  a  reversal.1* 

Special  Verdict.  —  When  the  verdict  is  special,  it  must  contain  find- 
ings sufficient  to  support  the  judgment.18 


whether  plaintiff  knew  of  such  agree- 
ment (Hardwick  Sav.  Bank  &  Tr.  Co. 
©.  Drenan,  71  Vt.  289,  4-1  Atl.  347). 

Authority  To  Execute. — Pryse  v. 
Fanners'  Bank,  17  Ky.  L.  Rep.  1056, 
33  S.  W.  532. 

Whether  There  Was  a  Breach. 
Crosby  t;.  Waters,  28  Pa.  Super.  559. 

Whether  Principal  Released. — Young 
C.  American  Bonding  Co.,  228  Pa.  373, 
77  Atl.  623.  See  Tarentum  Realty  Co. 
V.  McClure,  230  Pa.  266,  79  Atl.  551. 

Whether  Payment  Made. — Higginson 
V.  Mein,  4  Cranch  (U.  S.)  415,  2  L.  ed. 
664;  Gunster  v.  Jessup,  192  Pa.  223, 
43    Atl.   994. 

Whether  Any  Damage. — Gorman  v. 
Lenox,  15  Pet.  (U.  S.)  115,  10  L.  ed. 
680. 

Time  of  Defalcation. — Anaheim 
Union  Water  Co.  v.  Parker,  101  Cal. 
4S3,  35  Pac.   1048. 

Bona  Fides  of  Purchaser. — Tracey  t\ 
Town   of  Phelps,   22  Fed.   634. 

Sufficiency  and  Weight  of  Evidence. 
Ala— United  States  Fidelity  &  G. 
Co.  v.  Dampskibsaktieselskabet  Habil, 
138  Ala.  348,  35  So.  344,  where  plea 
alleged  a  modified  contract  the  jury 
should  decide  which  contract  is  the  one 
covered  by  the  bond.  Md. — Leppert  v. 
Flaggs,  101  Md.  71,  60  Atl.  450,  where 
the  court  erred  in  instructing  that  the 
evidence  was  insufficient  to  enable  the 
plaintiff  to  recover.  Mass. — Rowe  v. 
Town  of  Peabody,  93  N.  E.  604.  Pa. 
Tarentum  Realty  Co.  v.  McClure,  230 
Pa.  266,  79  Atl.  551.  W.  Va.— Wheeling 
v.  Black,  25  W.  Va.  266. 

The  Jury  Should  Assess  Damages, 
(tr.  S.— United  States  v.  White,  28 
Fed.  Cas.  No.  16,680.  Ark.— McLaugh- 
lin v.  Sproul,  14  Ark.  178;  Outlaw  v. 
Yell,  8  Ark.  245.  Ind.— Ellis  v.  State, 
2  Ind.  262;  McKay  v.  Craig,  6  Blackf. 
168;  Perkins  v.  Smith,  2  Blackf.  171; 
Tannehill  v.  Thomas,  1  Blackf.  144. 
Md. — Sasscer  v.  Walker,  5  Gill  &  J. 
102,  25  Am.  Dec.  272.  N.  Y.— Van 
Benthuysen  v.  De  Witt,  4  Johns.  213. 
S.  C. — Cowan  v.  McCullough,  2  Mill. 
165.  Vt.— Webb  v.  Webb,  16  Vt.  636. 
Eng.— Marshall  v.   Griffin,   21   E.   C.  L. 


377;  Green  v.  Hearne,  3  T.  R.  301,  100 
Knj,'.  Reprint  587),  unless  amount  is 
confessed  (Clammer  v.  State,  9  Gill 
(Md.)  279),  or  the  court  is  substituted  by 
stipulation  (State  v.  Cross,  6  Ind.  387; 
Webb  v.  Webb,  16  Vt.  636),  or  the  court 
ran  ascertain  the  amount  by  computa- 
tion (Ark.— Witt  v.  State,  14  Ark.  173. 
D.  C. — Bieber  v.  Gans,  24  App.  Cas. 
517.  Me. — Philbrook  v.  Burgess,  52  Me. 
271). 

14.  Colo. — Smythe  v.  Lynch,  7  Colo. 
383,  43  Pac.  670.  El— Wilcoxon  v. 
Robv,  8  111.  475.  Ind. — Equitable  Ace. 
Ins.'Co.  V.  Stout,  135  Ind.  441,  33  X.  E. 
623.  Md.— Coulter  v.  Western  Theologi- 
cal Seminary,  29  Md.  69. 

Amount  of  Verdict. — Where  the 
amount  is  undisputed  the  verdict  must 
be  for  that  amount,  to  the  limit  of 
the  penalty  at  least,  or  for  nothing. 
Smvthe  v.  Lynch,  7  Colo.  App.  383, 
43   Pac.   670. 

Form  of  Verdict. — In  an  action  by 
the  owner  against  a  builder  and  his 
surety,  the  following  verdict  was  re- 
turned: "We,  the  jury  in  this  case, 
find  for  the  plaintiff  to  the  amount 
asked,  ....  against  the  defendant 
bond  company,"  who  was  the  surety, 
"and  against  the  defendant  McKen- 
zie,"  who  was  the  builder  and  prin- 
cipal, "in  favor  of  the  bond  company 
for  like  amount,"  etc.  This  was  held 
to  include  a  finding  against  both  de- 
fendants, and  to  authorize  a  judgment 
accordingly. 

A  verdict  which  finds  a  different 
amount  as  against  principal  and  surety, 
is  illegal.  Clark  v.  Blalock,  114  Ga.  309, 
40  S.  E.  228. 

15.  Equitable  Ace.  Ins.  Co.  v. 
Stout,  135  Ind.  444,  33  N.  E.  6S3; 
State  v.  Moses,  18  S.  C.  366. 

16.  Equitable  Ace.  Ins.  Co.  v.  Stout, 
135  Ind.  444,  33  N.  E.  623;  Mills  V. 
Jefferson,  20  Wis.  50. 

Special  Finding. — A  special  finding 
should  state  the  amount  actually  due, 
but  if  data  are  given  for  computing 
the  amount  due,  it  will  not  be  fatally 
defective.  Wesson  v.  Saline  County,  73 
Fed.  917,  20  C.  C.  A.  227. 
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In  Actions  on  Penal  Bonds. —  Where  the  judgment  is  rendered  for 
the  full  penalty  to  be  discharged  by  payment  of  damages,17  the 
jury  should  find  the  amount  of  the  debt  and  the  damages  separately.1* 
Failure  to  do  so,  however,  is  not  such  error  as  would  warrant  reversal 
of  the  judgment.19  The  amount  of  the  debt  must  be  found  by  the  jury, 
the  court  having  no  power  thereafter  to  amend  the  verdict  in  that 
respect  ;20  but  if  the  verdict  exceeds  the  amount  of  the  bond,  the  court 
can  reduce  it  on  entering  judgment21 

2.  Direction  of  Verdict.  - —  In  an  action  on  a  bond  the  court  may 
take  the  case  from  the  jury  and  direct  a  verdict  when  the  case  is  so 
dear  for  one  side  or  the  other,  that  a  contrary  verdict  would  be  set 
aside.22 

3.  Cure  by  Verdict.  —  The  verdict  cures  any  mere  irregularity  in 
the  pleadings.23 

B.  Judgment.  —  1.  Form  of  Judgment  in  General.  —  Under  the 
common  law,  upon  breach  of  the  bond,  judgment  included  nominal 
damages  and  costs,24  and  was  for  the  full  penalty,26  but  courts  of  equity 


17.  See   "Judgment,"  infra. 

18.  Toles  v.  Cole,  11  111.  562;  Aus- 
tin v.  People,  11  I1L  452;  Pickett  v. 
People,  114  III  App.  188. 

19.  Pickett  v.  People,  114  111.  App. 
188,  194,  citing  Italian  S.  Ag.  Co.  v. 
Pease,  194  111.  98,  108,  62  N.  E.  317. 

20.  Hinckley  V.  West,  9  111.  136; 
Wilcoxon  v.  Robey,  8  111.  475;  Frazier 
V.  Laughlin,  6  111.  347. 

A  verdict  defective  in  this  respect 
will  prevent  the  rendering  of  a  proper 
judgment  and  requires  a  new  trial. 
Frazier   v.   Laughlin,   6   I1L    347. 

The  error  can  be  corrected  by  the 
circuit  court.  Wilcoxon  v.  Roby,  8  111. 
475,  followed  in  Warfield  v.  Patterson, 
135   111.   App.   307. 

A  verdict  entered  for  the  amount 
really  due  instead  of  for  the  penalty, 
will  not  justify  arrest  of  judgment. 
This  being  informal  error.  Huff  v. 
Hutchinson,  14  How.  (U.  S.)  586,  14 
L.  ed.  553. 

21.  Cohea  v.  State,  34  Miss.  179. 

22.  Ladd  v.  Smith  (Ala.),  10  So. 
836;  Jewell  v.  Gagne,  82  Me.  430,  19 
Atl.  917.  In  the  latter  case  "the  de- 
fendant had  pleaded  non  est  factum; 
but,  when  the  action  was  being  tried, 
he  admitted  that  he  signed  the  bond 
declared  on,  and  relied  for  his  defense 
on  an  allegation  of  fraud.  Very  clearly 
the  evidence  offered  in  support  of  this 
allegation  was  insufficient  to  sustain 
a  verdict  for  the  defendant.  The  jury 
were  properly  instructed,  therefore,  to 
return  a  verdict  for  the  plaintiffs." 

See    generally    the   title    "Verdict." 
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In  Columbia  Ave.  Trust  Co.  v.  King, 
227  Pa.  308,  76  Atl.  18,  the  bond  was 
absolute  on  its  face  and  evidence  was 
offered  in  support  of  the  defense  of  a 
conditional  signing.  The  court  said  that 
the  evidence  was  "too  vague  and  in- 
definite to  permit  a  jury  to  guess  or 
conjecture  whether  some  other  kind  of 
liability  was  intended  by  the  parties," 
and  sustained  a  direction  for  the  plain- 
tiff. 

23.  Cox  v.  Pace,  34  Mo.  App.  458. 
See   generally  the  title   "Verdict." 

An  improper  assignment  of  breaches 
is  cured  by  verdict.  Minor  v.  Mechan- 
ics' Bank,  1  Pet.  (U.  S.)  46,  7  L  ed. 
47,  (breach  assigned  generally  when  a 
special  assignment  required). 

The  omission  of  an  allegation  of  de- 
livery of  the  bond  is  cured  by  verdict. 
Garcia  ©.   Satrustegui,  4   Cal.   244. 

24.  3  Black.  Com.  434;  4  Minor 
Inst.  (4th  ed.)  832.  See  Bonafous  c. 
Rybot,  3  Burr.  1370,  97  Eng.  Reprint 
878. 

25.  The  reason  for  this  is  explained 
by  the  fact  that  the  church  institutions 
were  prohibited  from  taking  interest 
for  money.  3  Black.  Com.  434. 

"The  old  English  law  is  dramatically 
shown  by  Shakespeare,  when  he  pic- 
tures Shylock  demanding  his  pound  of 
flesh.  That  is,  in  England,  before  the 
adoption  of  the  statutes  quoted  (8  and 
9  Wm.  III.  and  4  Anne)  in  cases  upon 
a  penal  bond,  or  a  bond  providing  for 
a  certain  penalty  in  case  a  certain 
debt  or  sum  of  money  was  not  paid, 
by    a    certain    date,    the    plaintiff    wai 
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would  upon  application  grant  a  stay  of  proceedings  on  payment  of 


entitled  to  recover  the  whole  penalty, 
and  not  simply  the  debt  or  sum  of 
money  due.  The  recovery  of  a  larger 
amount  than  the  debt  or  sum  due  was 
authorized  as  a  penalty  for  nou  pay- 
ment of  the  debt  or  money  promptly 
when  due.  Hence,  Shylock  's  demand 
for  the  penalty  and  not  for  the  debt 
or  monev  due."  Burnside  v.  Wand,  170 
Mo.  531,  550,  71  S.  W.  337,  62  L.  E.  A. 
427. 

History  of  Law. — The  evolution  of 
the  law  relating  to  bonds  is  stated  by 
Judge  Marshal]  as  follows:  First: 
Originally  in  all  cases  on  penal  bond, 
whether  conditioned  for  the  payment 
of  a  lesser  sum  of  money  or  conditioned 
to  do  a  collateral  thing,  failure  to 
strictly  perform  the  condition  resulted 
in  judgment  for  the  whole  penalty. 
Second:  Courts  of  equity  relieved 
against  this  rule  by  reason  of  its 
harshness,  and  required  the  defendant 
to  pay  the  whole  penalty  into  court, 
then  gave  plaintiff  what  was  really 
due,  and  if  it  was  a  penal  bond  for 
the  payment  of  a  single  smaller  sum, 
returned  the  balance  to  the  defendant, 
or  if  it  was  a  penal  bond  to  do  a 
collateral  thing,  required  the  defend- 
ant to  pay  the  amount  of  damages  due 
up  to  that  time,  and  stayed  the  exe- 
cution as  to  the  balance,  and  per- 
mitted the  judgment  of  the  court  of  law 
for  the  whole  penalty  to  remain  as  a 
security  for  further  breaches.  If  fur- 
ther breaches  occurred  within  a  year, 
plaintiff  might  issue  other  executions 
as  of  course,  but  after  a  year  plain- 
tiff was  required  to  sue  out  a  scire 
facias.  Third:  This  led  to  the  pas- 
sages, first,  of  the  statute  of  William 
and  ten  years  later  of  the  statute  of 
Anne.  These  were  intended  to  remedy 
the  harshness  of  the  rule  permitting  a 
recovery  of  the  whole  penalty.  Fourth: 
At  first  it  was  held  that  bonds  for  the 
payment  of  annuities  and  bonds  pay- 
able in  instalments  were  not  within 
the  statute  of  Anne.  [Ex  parte  Groame, 
1  Atkyns  115,  26  Eng.  Reprint  75; 
Land  r.  Harris,  1  Strange  515,  93  Eng. 
Reprint  670.]  (Tt  was  not  then  even 
supposed  that  such  bonds  came  within 
the  older  statute  of  William.)  Fifth: 
Later  it  was  held  that  such  bonds, 
while  not  within  the  letter,  were  with- 
in  the  equity   of  the  statute  of  Anne, 


and     the     defendant     could      hiring     the 

arrears  into  court  and  be  discharged, 
but    there    was    no   judgment    for    the 

whole  penalty,  the  judgment  to  stand 
as  security  i'm-  further  breaches. 
[Bri  Igea  v.  Williamson,  2  Strange  814, 
93   Eng.  Reprinl   866.]   Sixth:  Then  the 

case  of  Van  Bandau  v.  one, 

etc.,  1  Barn.  &  Aid.  21  I,  ion  Eng.  Re- 
print 79,  which  was  an  action  on  a 
penal    bond.     The   plaintiff  sued   for   the 

whole  penalty,  and  judgment  for  the 
whole  penalty  was  awarded.  Lord 
Ellenborough,  however,  stating  that  it 

was  another  question  to  what  extent 
the  court  would  feel  disposed  to  re- 
lieve the  defendant  against  the  conse- 
quences of  the  judgment,  and  conclud- 
ed by  permitting  the  plaintiff  to  pro- 
ceed, the  judgment  to  stand  as  security, 
8<  venth:  Then  the  case  of  Murrev  v. 
Earl  of  Stair,  2  Barn.  &  C.  82,  107  Eng. 
Reprint  313,  was  decided.  It  was  an 
action  on  a  penal  bond  for  four  thous- 
and pounds,  conditioned  for  the  pay- 
ment of  two  thousand  pounds  six 
months  after  the  death  of  the  Earl. 
Tt  was  held  that  it  was  not  within  the 
statute  of  William,  but  controlled  by 
the  statute  of  Anne,  and  upon  payment 
of  the  lesser  sum  defendant  was  en* 
titled  to  be  discharged.  Eighth:  Then 
the  case  of  Collins  r.  Collins,  2  Burrow 
S20,  97  Eng.  Reprint  579,  arose.  This 
was  in  debt  upon  a  bond  conditioned 
to  maintain  plaintiff  in  meat,  drink, 
etc.  No  question  was  presented  except 
the  right  to  set  off  a  debt  plaintiff 
owed  defendant  against  the  arrears  of 
annuity  defendant  owed  plaintiff. 
Lord  Mansfield  held  the  condition  of 
the  bond  was  an  agreement  in  writing 
within  the  meaning  of  the  statute  of 
William,  and  allowed  the  set-off.  This 
was  the  first  case  holding  that  bonds 
conditioned  for  the  payment  of  an- 
nuities were  within  the  statute  of 
William.  Ninth:  Then  followed  Will- 
oughby  v.  Swinton,  6  East  550,  102 
Eng.  Reprint  1398,  in  which  it  was 
held  that  if  annuity  bonds  were  with-- 
in  the  statute  of  William,  bonds  pay- 
able in  instalments  were  also  within 
the  statute.  Tenth:  In  Walcot  V. 
Goulding,  S  T.  R.  126,  101  Eng.  Re- 
print 1303,  it  was  held  upon  authority 
of  Collins  v.  Collins,  supra,  that  an- 
nuity bonds  were  within  the  statute 
of  William,  and  therefore,  plaintiff 
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the  principal  together  with  costs  and  interest.28  The  majority  of  the 
courts,  influenced  largely,  however,  by  an  early  statute,27  allowed  judg- 
ment to  be  in  form  for  the  full  penalty  with  nominal  damages  and 
costs,  and  issued  execution,  but  endorsed  thereon  to  be  discharged  upon 
payment  of  the  real  damage  suffered  to  date;  the  balance  of  the  judg- 
ment to  stand  as  security  for  further  breaches;28  and  upon  further 


must  assign  breaches.  However,  under 
the  New  York  statute  and  the  Miss- 
ouri statute,  which  is  similar  thereto, 
the  English  cases  are  now  not  con- 
trolling. Burnside  v.  Wand,  170  Mo. 
531,  584,  71  S.  W.  337,  62  L,  R.  A.  427. 

26.  Ireland's  Case,  6  Mod.  101,  87 
Eng.  Reprint  858;  Burridge  V.  Fortes- 
que,  6  Mod.  60,  87  Eng.  Reprint  821; 
Butler  v.  Bolfe,  6  Mod.  101,  87  Eng. 
Reprint  789;  Stern  t>.  Yanburgh,  2 
Keble   553,   84   Eng.   Reprint   347. 

Payment  of  Principal,  etc.,  Dis- 
charged Judgment. — Later,  statutes 
were  passed  authorizing  courts  of  law 
to  discharge  the  judgment  upon  pay- 
ment into  court  of  principal,  interest 
and  costs.  Stat.  4  &  5  Anne,  ch.  16. 
This  statute  applies  only  to  bonds  con- 
ditioned for  the  payment  of  a  lesser 
sum.  Burnside  v.  Wand,  170  Mo.  531, 
71  S.  W.  337,  62  L.  R.  A.  427,  opinion 
»f  Judge  Sherwood  and  cases  therein 
cited. 

27.  8  &  9  Wm.    Til,  passed  in  1697. 

28.  Smith  v.  Bond,  10  Bing.  125,  25 
E.  C  L.  56;  Murray  v.  Stair,  2  B.  &  C. 
82,  107  Eng.  Reprint  313;  Van  Sandan 

V.  ,  1  B.  &  Aid.  214,  18  R.  R- 

473,  106  Eng.  Reprint  79;  Willoughby 
v.  Swinton,  6  East  550,  102  Eng.  Re- 
print 1398;  Walcot  V.  Goulding,  8  T.  R. 
126,  101  Eng.  Reprint  1303;  Rolea  c. 
Rosewell,  5  T.  R.  538,  101  Eng.  Re- 
print 302;  Goodwin  c.  Crowle,  1  Cowp. 
3S7,  98  Eng.  Reprint  1128;  Bonafoua 
v.  Rybot,  3  Burr.  1370,  97  Eng.  Re- 
print 878;  Collins  c.  Collins,  2  Burr. 
820,  97  Eng.  Reprint  579,  2  Kenyon 
530,  06  Eng.  Reprint  1268;  Ogilvie  P. 
Foley,  2  W.  Bl.  1111,  96  Eng.  Reprint 
656;  Gawlett  v.  Hanforth,  2  W.  Bl. 
958,  96  Eng.  Reprint  565;  Howel  c. 
Hanforth,  2  W.  BL  843,  96  Eng.  Re- 
print 497;  Masfon  V.  Touchet,  2  W.  Bl. 
706,  96  Eng.  Reprint  416;  Moss  v. 
Hardy,  Barnes  N.  C.  288?  94  Eng.  Re- 
print 919;  Darby  v.  Wilkins,  2  Strange 
957,  93  Eng.  Reprint  966;  Bridges  V. 
Williamson,  2  Strange  814;  93  Eng. 
Reprint  866;  Land  v.  Harris,  1  Strange 
615,  93  Eng.  Reprint  670;  Gainsford 
9.  Griffith,   1   Wm.   Saund.  51,  85  Eng. 
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Reprint  59;  Ex  parte  Groome,  1  Atk. 
116,  26  Eng.  Reprint  75;  Tighe  V. 
Crafter,  2  Taunt.  387;  Hankin  V. 
Broomhead,  3  Bos.  &  P.  607. 

This  was  also  the  New  York  prac- 
tice. Harmon  v.  Dedrick,  3  Bark.  (N. 
Y.)  192. 

A  close  examination  of  this  statute 
and  of  the  decisions  herein  cited,  will 
show  that  notwithstanding  much 
authority  to  the  contrary,  the  statute 
is  applicable  only  to  bonds  other  than 
for  the  payment  of  money  with  a  col- 
lateral condition.  See  Burnside  v. 
Wand,  170  Mo.  531,  71  S.  W.  337,  62 
L.  R.  A.  427,  opinion  of  Judge  Sher- 
wood. 

The  Missouri  statute,  "chapter  22, 
article  1,  Revised  Statutes  1889,  is,  in 
some  respects,  like  the  acts  of  4  Anne 
and  8  and  9  William  III.,  and  in  other 
respects  there  is  a  vast  difference  be- 
tween the  English  statutes  and  ours. 
Sections  862  and  865  relate  to  penal 
bonds  with  a  condition  or  defeasance 
making  the  bond  void  upon  the  pay- 
ment of  a  less  sum.  The  defendant  is 
permitted  to  plead  payment  of  the 
principal  sum  and  interest  due  by  the 
condition  of  the  bond,  before  the  com- 
mencement of  the  action,  although  the 
payment  was  not  strictly  according  to 
such  condition.  (Sec.  863).  The  defend- 
ant is  also  permitted  at  any  time  be- 
fore judgment  rendered  to  pay  to  the 
plaintiff  or  bring  into  court  for  the 
plaintiff'!  use,  the  principal  sum  and 
interest  due  on  such  bond,  together 
with  costs,  'and  thereupon  such  ac- 
tion shall  be  discontinued.'  (Sec.  864). 
If  neither  is  done,  that  is,  if  payment 
of  the  amount  due  on  the  penal  bond 
is  not  pleaded  or  proved,  or  if  it  is  not 
tendered  before  judgment,  with  inter- 
est and  costs,  and  if  the  plaintiff  ob- 
tains judgment,  'such  judgment  shall 
be  rendered  for  the  sum  really  due, 
according  to  such  condition  with  inter- 
est and  costs,  and  execution  shall  issue 
accordingly.'  (Sec  865).  It  will  be 
observed  that  nothing  is  here  said 
about  a  judgment  for  the  penalty  of 
the  bond,  with    an    execution    for    the 
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breach  of  the  bond  the  plaintiff  could  proceed  by  scire  facias,  and  ob- 
tain an  additional  assessment  of  damages  by  writ  of  inquiry,  and  fur- 
ther execution  would  then  issue.2* 

Where  Further  Breach  Is  Possible. —  In  the  case  of  bonds  conditioned  for 
the  performance  of  covenants  or  agreements,  or  for  indemnifying 
against  damages,80  those  states  which  follow  the  statute  of  William  re- 
quire that  in  form  the  judgment  should  be  for  the  full  penalty  of  the 
bond,  execution  to  issue  only  for  the  amount  actually  due,  and  the 
judgment  thereafter  to  stand  as  security  for  future  breaches,  where 
this  was  possible.31  Similarly  in  the  case  of  bonds  conditioned  for  the 
payment  of  money  in  the  form  of  instalments  or  annuities,  the  majority 
of  the  states  follow  the  English  rule  of  rendering  judgment  for  the 
penalty,  allowing  only  the  amount  due  to  be  collected,  and  leaving  the 


damages  then  due,  the  judgment  to  re- 
main as  security  for  further  breaches. 
But  on  the  contrary,  the  judgment  is 
required  to  be  for  the  sum  really  due 
at  the  date  of  the  judgment."  Burn- 
side  v.  Wand,  170  Mo.  531,  71  S.  W. 
337,  62  L.   E.   A.  427. 

29.  St.  8  &  9  Wm.  HI.;  Ogilvie  V. 
Foley,  2  W.  Bl.  1111,  96  Eng.  Reprint 
656;"Howel  v.  Hanforth,  2  W.  Bl.  843, 
96  Eng.  Reprint  497;  Hankin  v. 
Broomhead,  3  Bos.  &  P.  607. 

See  the  title   "Scire  Facias." 

SO.  Bonds  of  this  kind  are  included 
in  the  statute  8  &  9  Wm.  III.  But  an- 
nuity and  instalment  bonds  were  in- 
cluded by  analogy  and  loose  construc- 
tion, in  the  English  cases  heretofore 
cited. 

31.  111.— McCourtie  v.  Davis,  7  111. 
298;  People  r.  Harmon,  15  111.  App. 
189;  Wilson  Sew.  Mach.  Co.  f.  Lewis, 
10  111.  App.  191.  Ind.— Clark  v.  Good- 
win, 1  Blaekf.  74,  (holding  that  exe- 
cution cau  only  issue  for  amount  of 
damages.)  la. — Cameron  v.  Boyle,2  G.  Gr. 
154.  Me. — Corson  v.  Dunlop,  S3  Me.  32, 
21  Atl.  173,  12  L.  R.  A.  90;  White  V. 
Blake,  74  Me.  4S9,  492;  Philbrook  V. 
Burgess,  52  Me.  271;  Whitney  v.  Slay- 
ton,  40  Me.  224.  Mass. — Fisk  v.  Gray, 
100  Mass.  191  (holding  it  duty  of 
eonrt  to  ascertain  for  what  amount 
execution  should  issue) ;  Waldo  v. 
Fobes,  1  Mass.  10.  Mich. — Bishop  v. 
Freeman,  42  Mieh.  533,  4  N.  W.  290. 
Mo. — Fidelity  &  Dep.  Co.  v.  Schuchman, 
189  Mo.  468,  88  a  W.  626  (under  the 
statute  bond  is  merged  in  the  judg- 
ment, and  execution  issued  for  the 
damages  assessed) ;  Burnside  v.  Wand, 
170  Mo.  531,  71  S.  W.  337,  62  L,  R.  A. 
427;  Blair  v.  Perpetual  Ins.  Co.,  10 
Mo.  559,  47  Am.  Dec.  129.  N.  H-— Hoitt 


V.  Ilalcomb,  32  N.  H.  209;  Judge  of 
Prouate  v.  Heydock,  8  N.  H.  491  (rule 
applied  to  an  administrator's  bond); 
Parker  v.  Colcord,  2  N.  H.  36;  Harris 
v.  Davis,  1  N.  H.  248.  N.  J.— Roll  v. 
Maxwell,  5  N.  J.  L.  493.  N.  Y.— Alen- 
dorf  v.  Stickle,  2  Cow.  412.  N.  C. 
Trice  v.  Turrentine,  35  N.  C.  212 
(holding  that  proper  judgment  was  for 
full  amount  and  damages  assessed 
formed  no  part  of  judgment,  but  should 
be  indorsed  on  the  execution  for  the 
guidance  of  the  sheriff).  Ohio. — Towner" 
v.  Wells,  8  Ohio  136,  holding  execution1 
to  be  for  amount  assessed  by  a  jury  or 
the  amount  due  in  equity.  Pa. — Adams 
v.  Bush,  5  Watts  289;  Duffy  v.  Lytle, 
5  Watts  120;  Treasurers  v.  Bates,  2 
Bail.  L.  362.  S.  C— Durkev  v.  Ham- 
mond, 2  Mill  151.  Vt.— Marvin  v.  Bell, 

41  Vt.  607.  Va.— Thatcher  v.  Taylor,  3 
Munf.  249;  Bibb  v.  Cauthorne,  1  Wash. 
91. 

A  recovery  may  be  had  on  such 
judgment  for  damages  assessed  upon 
subsequent  breaches  by  scire  facias 
or  other  similar  means.  111. — Dent  v. 
Davison,  52  111.  109.  Me.— Potter  v. 
Webb,  2  Me.  257.  Mass.— Fisk  v.  Gray, 
100  Mass.  191  (scire  facias  proper  for 
future  breaches);  Goodrich  t\  Yale,  97 
Mass.    15.    Mich. — Bishop    v.    Freeman, 

42  Mieh.  533,  4  N.  W.  290,  scire  facias 
proper.  N.  H. — Harris  v.  Davis,  1  N. 
H.  249.  Pa. — Duffy  v.  Lytle,  5  Watts 
120,  scire  facias.  Va. — Thatcher  v. 
Taylor,  3  Munf.  249;  Bibb  v.  Cauthorne, 
1   Wash.   91. 

On  a  hearing  to  ascertain  the  amount 
due,  defects  in  the  pleadings  will  not 
be  considered  to  deprive  a  party  to  an 
equitable  adjustment.  Hatch  v.  Attle- 
borough,  97  Mass.  533. 

Court  may,  in  its  discretion,  appoint 
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judgment  to  stand  as  security  for  future  payments,  which  could  be 
subsequently  recovered  by  means  of  scire  facias  or  further  execution.32 
Where  Further  Breach  Is  Impossible.  —  When  there  is  no  necessity  that 
the  judgment  stand  as  security  for  further  breaches,  it  should  be  for 
the  full  penalty,  to  be  discharged  upon  payment  of  the  amount  actu- 
ally due,  with  costs.  This  rule  embraces  all  bonds  conditioned  for  the 
performance  of  a  single  act,33  whether  in  the  form  of  indemnity  or  other- 


someone    to      ascertain      amount      due. 
Fisk  v.   Gray,   100   Mass.   191. 

Execution  should  not  issue  for  more 
than  the  condition.  Bergen  ©.  Boerum, 
Colo.  &  C.  Gas.  (N.  Y.)  404. 

32.  Conn. — Tracy  v.  Strong,  2  Conn. 
659.  Ky. — Outen  v.  Mitchels,  1  Bibb 
360.  Md. — Young  v.  Reynolds,  4  Md. 
375;  Bidgely  v.  Lee,  3  Har.  &  M.  94. 
Mass. — McGrath  v.  Conway,  116  Mass. 
360;  Battey  V.  Holbrook,  11  Gray  212 
(denying  right  to  recover  full  amount 
of  judgment  in  another  state) ;  Sevey 
V.  Blacklin,  2  Mass.  541.  N.  J.— War- 
wick v.  Matlack,  7  N.  J.  L.  165.  N.  Y. 
Pearson  v.  Bailey,  10  Johns.  219; 
Wood  v.  Wood,  3  Wend.  454  (holaing 
execution  may  be  issued  without  scire 
facias) ;  Albany  v.  Evertson,  1  Cow.  36; 
Harmon  v.  Dedrick,  3  Barb.  192; 
Bowne  v.  Hallet,  1  Caines  517.  Pa. 
Kiehl  v.  Com.,  6  Atl.  389,  18  W.  N.  C. 
505;  Underwood  v.  Lilly,  10  Serg.  & 
B.  97;  Longstreth  v.  Gray,  1  Watts  60; 
Sparks  v.  Garrigues,  1  Binn.  152;  Ram- 
sey v.  Bamsey,  15  Pa.  Super.  214;  Hop- 
kins v.  Deaves,  2  Browne  93  (holding 
only  the  amount  due  could  be  collected 
though  bond  made  entire  sum  due  upon 
default  in  payments).  Tenn. — Cocke  v. 
Steuart,  2  Overt.  231.  Va.— Thatcher  v. 
Taylor,  3  Munf.  249.  Wis.— Bich  v. 
Warner,   1   Pinn.   646. 

33.  U.  S. — Campbell  v.  Pope,  Henst. 
271,  4  Fed.  Cas.  No.  2,365a.  Ark, 
Taylor  v.  State,  23  Ark.  225.  Colo. 
Davis  v.  Wannamaker,  2  Colo.  637. 
111. — Freeman  v.  People,  54  111.  153; 
Er linger  v.  People,  36  111.  458;  Free- 
land  v.  Jasper  County  Sup'rs.,  27  111. 
303;  Odell  v.  Hale,  25  111.  208  (hold- 
ing in  accordance  with  the  common 
law  rule,  that  the  jury  should  find 
amount  of  both  debt  and  damages,  but 
that  the  court  should  award  an  exe- 
cution bearing  an  indorsement  that 
only  the  damages  could  be  collected); 
Toles  v.  Cole,  11  HI.  562.  Ind.— Mitchell 
v.  Porter,  3  Blackf.  499;  Clark  v.  Good- 
win, 1  Blackf.  74.  Me. — Whitney  v. 
Slayton,  40  Me.  224;  Gardner  v.  Niles, 
16   Me.   279.   Md. — McKnew  v.  Duvall, 
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45   Md.   501    (a  judgment   rendered  for 
the    penalty    only,    omitting    the    sum 
actually   due,   was    defective,   and   was 
interlocutory  only;    Clark  v.   Digges,   5 
Gill  109   (a  similar  judgment  held  final 
until   amount    actually   due   was    ascer- 
tained);    Gott  v.   State,   44     Md.     319. 
Miss. — Rubon  v.  Stephan,  25  Miss.  253. 
Mo.— State   v.  Frank,   22   Mo.   App.   46. 
N.   J. — Camden   v.    Ward,    67    N.    J.    L. 
558,   52   Atl.   392;    Webb   V.   Fish,   4   N. 
J.   L.   371.   N.   M — Bomero   V.   Silva,   1 
N.    M.    157.   N.   Y. — Beers   v.    Shannon, 
73  N.  Y.  292;  Van  Wyck  v.  Montrose, 
12   John.    360;    Caverly   v.    Nichols,      4 
Johns.  139;   Hodges  v.  Suffelt,  2  Johns. 
Cas.   406;    Lewis   v.   Spencer,   12  Wend. 
140;    Bairlie    v.    Lawson,    5    Cow.    424; 
Harvey  v.  Bardwell,  6  Cow.  58;  Nelson 
v.   Bostwick,    5    Hill    37,   40    Am.    Dec. 
310;    New  York  v.  Lyons,   1   Daly   296. 
N.   C. — New   Home   Sew.   Mach.    Co.  v. 
Seago,    128    N.    C.    158,    38    S.    E.    805; 
Anthony  v.  Estes,  101   N.   C.  541,   8   S. 
E.   347;    Trice   v.   Turrentine,   35   N.    C. 
212.   Pa. — Byrney   n.    Hayden,    124    Pa. 
170,  16  Atl.   750.  R.  I. — Bradstreet     V. 
Baker,   14  B.  I.  546,    (a  judgment  for 
penalty    was    rendered    with    an    order 
that    the    case    stand    for    chanceriza- 
tion.)        S.  O. — Durkey  v.  Hammond,  2 
Mill.   151.       Tenn. — Haslet  V.   Pryor,   5 
Hayw.   33.   Va. — Harper     V.      Smith,    6 
Munf.    389;    Williams    v.    Howard,      3 
Munf.   277;   Atwell  v.  Towles,  1   Munf. 
175;   Overstreet  v.  Marshall.   1   Hen.   & 
M.    381    (a    judgment    was    held    erron- 
eous which  was  rendered  for  the  pen- 
alty  to    be    discharged   upon   the    pay- 
ment   of    a   certain    number    of   pounds 
of    tobacco,    for    which    the    bond    was 
conditioned.   The   jury   should   have   as- 
sessed the  value  of  the  tobacco,  which 
would  be  the   amount   of  the  damages 
necessary  to   discharge  the  judgment). 
Wis. — Warren  v.   Gordon,   10  Wis.  499; 
Bich  V.  Warner,  1  Pin.  646. 

Rule  Applied  to  Replevin  Bonds. 
U.  S. — Gorman  v.  Lenox,  15  Pet.  115, 
10  L.  ed.  680.  HI. — Mathison  v.  Ste- 
phens, 9  111.  App.  435.  Ind.— Perkins  O. 
Smith,    2    Blackf.    171.    Me. — Lewis    ft 
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wise,  and  those  for  the  payment  of  a  lesser  sum  on    a   certain   day.** 
In  some  jurisdictions  judgment  can  be  only  l'or  the  amount  really  d 
both  in  the  case  of  those  conditioned  for  the  performance  of  a  single 
agreement,8'  and  those  fur  payment  of  a  lesser  sum  on  a  certain  date.86 


Warren,  49  Me.  322;  Hovey  V.  Coy,  17 
Me.  266.  Mass.— Wright.  V.  Quirk,  105 
Mass.  44;  Leighton  v.  Brown,  98  Mass. 
515.  N.  Y  —  Gould  V.  Warner,  3  Wend. 
54.  N.  0.— Scott  V.  Elliott,  63  N.  C. 
215.  Va. — Williams  V.  Howard,  3  Munf. 
277. 

Rule  Applied  to  Bastardy  Bonds. 
111. — Freeman  v.  People,  54  111.  153. 
Ind.— Trimble  V.  State,  4  Blackf.  42. 
Me.— Corson  v.  Dunlap,  83  Me.  32,  21 
Atl.  173,  12  L.  R.  A.  90;  Brett  v. 
Murphy,  80  Me.  358,  14  Atl.  934.  Mass. 
McGrath  v.  Conway,  116  Mass.  360; 
Jordan  v.  Lovejoy,  20  Pick.  86. 

Rule  Applied  to  Bail  Bonds.  —  Ark. 
Leech  v.  Pirani,  5  Ark.  118.  N.  J. 
Simmons  V.  Kellv,  39  N.  J.  L.  38;  Hunt 
v.  Allen,  22  N.*  J.  L.  533.  N.  Y. 
Sprague  v.  Seymour,  15  Johns.  474; 
Smith  v.  Jansen,  8  Johns.  111. 

Rule  Applied  to  Official  Bonds. — U.  S. 
Farrar  v.  United  States,  5  Pet.  373, 
8  L.  ed.  159.  Cal. — Heppe  v.  Johnson, 
73  Cal.  265,  14  Pac.  833;  People  v. 
Rooney,  29  Cal.  642;  People  v.  Love, 
25  CaL  520.  111.— Stose  v.  People,  25 
111.  600;  Austin  v.  People,  11  111.  452; 
Frazier  v.  Laughlin,  6  111.  347;  Pickett 
v.  People,  114  111.  App.  188.  Ind. 
Armstrong  v.  State,  7  Blackf.  81.  Me. 
Machiasport  v.  Small.  77  Me.  109.  Md. 
State  v.  Tabler,  41  Md.  236;  State  v. 
Culler,  18  Md.  418.  Mass. — Hatch  v. 
Attleborough,  97  Mass  533  (assess- 
ment of  damages  conducted  on  equit- 
able principles  to  which  no  pleadings 
are  required);  Austin  v.  Moore,  7  Met. 
116.  Mo. — State  v.  Cooper,  79  Mo.  464; 
State  v.  Fitzpatriek,  64  Mo.  185;  Stat* 
v.  Hart,  38  Mo.  45;  State  c.  Ruggles, 
20  Mo.  99;  State  t:.  Hollenbeck,  68  Mo. 
App.  366.  Maher  P.  Sondag,  15  Mo. 
App.  312.  Ohio. — Smith's  Admr.  V. 
Licking    County,    2    Ohio    312. 

Rule  Applied  to  Appeal  Bonds.  111. 
Parisher  v.  Waldo,  72  111.  71;  Eggles- 
ton  v.  Buck,  31  111.  254;  Fournier  V. 
Faggott,  4  111.  347;  Ackerman  v.  Peo- 
ple, 100  111.  App.  125;  O'Neill  V.  Nel- 
son, 22  111.  App.  531.  Md. — Ing  v.  State, 
8  Md.  287.  Mass. — Quinn  v.  Brennan, 
148  Mass.  562,  20  N.  E.  184.  Mo.— Cock- 
rill  v.  Owen,  10  Mo.  287.  Tenn.— Hutch- 
inson v.  Fulghim,  4  Heisk.  550. 


34.  N.  J.— Gloucester  City  v.  Each- 
bach,  54  N.  J.  L.  150,  23  Atl.  360: 
Robbins  v.  Long,  16  N.  J.  Eq.  59.  N.  Y. 
Syracuse  City  Hank  v.  Coville,  19  How. 
Pr.  388.  Pa.— Latrober  Bldg.  &  L. 
Assn.  v.  Fritz,  152  Pa.  224,  25  Atl. 
E>*>8,  (judgment  by  confession  enteral 
lor  full  sum  of  penalty.)  Va. — Tennant 
v.  Gray,  5  Munf.  494;  Atwell  v.  Towles, 
1  Munf.  175;  Terrell  v.  Ladd,  2  Wash. 
150;   Moore  V.  Fenwick,  Gilm.  214. 

It  is  to  this  class  of  bonds  that  the 
statute  of  Anne  (4  &  5  Anne,  ch.  16) 
applies. 

35.  Ala. — Moore  v.  Harton,  1  Port. 
15,  holding  it  immaterial  which  way 
judgment  is  rendered.  Colo. — Allen  v. 
King,  4  Colo.  App.  319,  35  Pac.  1061. 
Conn.— Hall  v.  White,  27  Conn.  488. 
Md.— Orendorff  V.  Utz,  48  Md.  298. 
Wis.— Whereatt  V.  Ellis,  103  Wis.  348, 
79  N.  W.  416;  Heidtke  «.  Krause.  97 
Wis.   118,    72   N.    W.   351. 

In  the  case  of  official  bonds  some 
courts  make  a  distinction  as  to  whether 
the  action  is  brought  in  the  name  of 
the  state  or  in  the  name  of  an  individ- 
ual, holding  that  in  the  latter  case 
the  judgment  should  be  rendered  sim- 
ply for  the  amount  actually  assessed 
as  damages.  Hagood  v.  Blythe,  37  Fed. 
249;  Adler  v.  Newcomb,  2  Dill.  45,  1 
Fed.  Cas.  No.  83;  Pinkstaff  v.  People, 
59  111.  148;  People  v.  Summers,  16  111. 
173. 

36.  Allen  v.  King,  4  Colo.  App.  319, 
35  Pac.  1061;  Mutual  Ben.  Ins.  Co.  v. 
Brown,   80   Mo.   App.   459. 

In  Howard  V.  Farley,  18  Abb.  Pr.  (N. 
Y.)  260,  it  is  said:  "In  debt  on  bond 
under  the  former  practice,  the  judg- 
ment was  for  the  penalty,  but  execu- 
tion could  issue  only  for  the  sum  due 
by  the  condition.  I  think  the  Code  has 
changed  the  practice;  and  that  the 
judgment  should  no  longer  be  for  the 
penalty,  but  for  the  condition.  *  *  * 
And  in  actions  for  the  recovery  of 
money  the  amount  claimed  must  be 
stated.  The  penalty  of  a  money  bond 
never  was  recoverable.  The  judgment 
was  in  form  merely  and  the  recovery 
could  be  for  the  condition  only.  In 
stating  the  facts  the  condition  and  its 
breach  must  be  alleged,  with   a  state- 
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Where  credits  are  due  either  from  set-offs37  or  otherwise,  it  is  held 
that  the  judgment  should  be  rendered  for  the  balance  actually  due.38 

If  the  bond  states  a  definite  amount  to  be  recovered  in  case  of  failure  to 
perform  a  contract,  the  judgment  may  be  for  the  amount  stated  aa 
liquidated  damages,  unless  it  appear  that  the  sum  named  is  in  the 
nature  of  a  penalty.39 

Damages  and  Interest.  —  Judgment  against  the  sureties  is  ordinarily 
measured  by  the  penalty  of  the  bond,40  but  damages  by  way  of  interest 


nient  of  the  amount  due;  and  the 
amount  due  only  can  be  demanded. 
Gould  a  plaintiff  verify  a  complaint, 
claiming  the  penalty  to  be  due  and 
demanding  judgment   therefore?   *   *   * 

1  can  see  no  reason  for  continuing  a 
useless  form  wlien  the  spirit  of  our 
present  system  is  to  arrive  at  the  sub- 
stance of  things." 

37.  Lewis  v.  Spencer,  12  Wend.  (N. 
Y.)  140;  Harvey  v.  Bardwell,  6  Cow. 
(N.  Y.)   58;  Van  Antwerp  v.  Ingersoll, 

2  Caines  (N.  Y.)  107;  Longstreth  v. 
Gray,  1  Watts  (Pa.)  60;  Sparks  v. 
Garrigues,   1   Binn.    ''Pa.)    152. 

38.  Grays  v.  Hines,  4  Munf.  (Va.) 
437;  Early  v.  Moore,  4  Munf.  (Va.) 
262. 

39.  White  v.  Camors,  115  U.  S.  353, 
6  Sup.  Ct.  91,  29  L.  oH  406;  Clark  v. 
Barnard,  108  U.  S.  436,  2  Sup.  Ct.  878, 
"7  L.  ed.  780.  See  also  Shelby  r.  Bonn, 
25  Ind.  App.  473,  57  N.  E.  566. 

But  this  definite  amount  will  gener- 
ally be  regarded  as  a  penalty  unless 
the  contrary  is  clearly  shown.  Big- 
nail  V.  Gould,  119  U.  S.  495,  7  Sup.  Ct. 
294,  30  L.  ed.  491;  Watts  V.  Camors, 
115  U.  S.  353,  6  Sup.  Ct.  91,  29  L.  ed. 
406;  Clark  v.  Barnard,  108  U.  S,  436, 
2  Sup.  Ct.   878,  27  L.  ed.   780. 

It  is  not  true  in  all  cases,  "that  the 
intention  to  treat  the  sum  named  in 
the  bond  as  a  penalty  to  secure  the 
performance  of  the  condition,  and  to  be 
discharged  on  payment  of  damages 
arising  from  non-performance,  can  be 
inferred  as  a  rule  of  law,  or  a  con- 
clusive presumption  from  the  mere 
form  of  the  obligation."  Clark  c.  Bar- 
nard, supra,  in  which  will  be  found 
discussed  the  earlier  cases  on  this  sub- 
ject. 

This  rale  applies  in  admiralty. 
Watts  V.  Camors,  115  U.  S.  353,  6  Sup. 
Ct.    91,   29    L.    ed.   406. 

40.  TJ.  S. — Farrar  v.  United  States, 
5  Pet.  373,  8  L.  ed.  159;  Lawrence  v. 
United  States,  2  McLean  581,  15  Fed. 
Cas.   No.   8,145.   Ark.— Allen  v.   Grider, 
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24  Ark.  271.  Ind. — Meadows  v.  State, 
114  Ind.  537,  17  N.  E.  121;  Graeter  V. 
De  Wolf,  112  Ind.  1,  13  N.  E.  Ill; 
State  v.  Ford,  5  Blackf.  392.  Md. 
State  v.  Wayman,  2  Gill.  &  J.  254. 
Mich. — Fraser  v.  Little,  13  Mich.  195, 
87  Am.  Dec.  741.  Mo. — Showles  v. 
Freeman,  81  Mo.  540.  N.  Y.— Clark  v. 
Bush,  3  Cow.  151.  See,  however,  Brain- 
ard  v.  Jones,  18  N.  Y.  35.  N.  C— New 
Home  Sew.  Mach.  Co.  v.  Seago,  128  N. 
C.  158,  38  S.  E.  805;  Anthony  v.  Estes, 
101  N.  C.  541,  8  S.  E.  347;  Warden  v. 
Neilson,  5  N.  C.  275,  3  Am.  Dec.  69L 
S.  C— Bonsall  v.  Taylor,  1  McCord  503. 
Tex. — Hawthorn  v.  State  (Tex.  Civ. 
App.),  87  8.  W.  839;  Grand  Lodge  A. 
O.  U.  W.  v.  Cleghorn,  20  Tex.  Civ.  App. 
134,  48  S,  W.  750.  Eng.— Wilde  v. 
Clarkson,  6  T.  R.  303,  101  Eng.  Re- 
print 566;  White  v.  Sealy,  1  Doug.  49, 
99  Eng.  Beprint  35;  Ex  parte  Rush- 
forth,  10  Ves.  409,  32  Eng.  Reprint 
903;    Hefford   v.   Alger,   1   Taunt.   218. 

And  see  Carton  v.  Dixon,  14  Ore.  293, 
12   Pac.   3-94. 

In  Maine,  interest  may  be  recovered 
in  excess  of  the  penalty  in  an  action 
against  principal  and  sureties.  Wyman 
v.  Robinson,   73   Me.  384. 

In  Texas,  on  a  common  law  bond  no 
damages  in  excess  of  the  penalty  is 
recoverable,  but  on  a  statutory  bond 
interest  may  be  recoverable  in  a  proper 
case.  (Grand  Lodge,  A.  O.  U.  W.  V. 
De  La  Garza,  20  Tex.  Civ.  App.  134, 
48  S.  W.  750),  nor  on  a  retail  liquor 
bond  (White  V.  Manning,  46  Tex.  Civ. 
App.    298,    102    S.   W.    1160). 

Extension  of  Rule. — The  general  rule 
that  the  liability  of  a  surety  on  a  penal 
bond  cannot  be  extended  beyond  the 
amount  of  the  penalty,  is  not  infring- 
ed by  the  rendition  of  judgment  in  an 
amount  by  way  of  interest,  in  excess 
of  the  penalty  of  the  bond.  Holmes  v. 
Standard  Oil  Co.,  183  111.  70,  55  N.  E. 
647. 

Costs. — This  rule  has  no  application 
to  the  recovery  of  costs  in  excess  of  the 
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are  allowed  in  some  jurisdictions  in  excess  of  the  penal  sum,  where 
the  surety  has  defaulted  in  his  obligation.41  There  is  also  a  conflict  of 
authority  as  to  whether  in  an  action  against  the  principal  for  damages 
for  breach  of  the  condition,  the  judgment  can  exceed  the  penal  sum 
named  in  the  bond,  some  permitting  the  recovery  of  damages  or  interest 
in  excess  of  the  penal  sum,42  others  permit  recovery  in  excess  of  the  pen- 
alty where  the  bond  is  conditioned  for  the  payment  of  money,  but  not  as 
a  general  rule  where  the  bond  is  for  the  performance  of  collateral 
conditions,48  while  others  adhere  to  the  rule  that  the  amount  of  the 


penalty,  incurred  by  reason  of  the  fail- 
ure to  pay  on  demand  and  subsequent 
defense  to  the  action.  Dwyer  v.  United 
States,  93  Fed.  61G,  35  C.  C.  A.  488. 

4L  U.  S.— The  Wanata,  95  U.  S. 
612,  24  L.  ed.  465;  Laughlin  v.  Amer- 
ican Surety  Co.,  114  Fed.  627,  51  C.  C. 
A.  247;  Dwyer  V.  United  States,  93  Fed. 
616,  35  C.  C.  A.  488;  United  States  v. 
Hills,  4  Cliff.  618,  26  Fed.  Cas.  No. 
15,369.  Ga.— Frink  v.  Southern  Ex- 
press Co.,  82  Ga.  33,  8  S.  E.  862,  3  L. 
E.  A.  482.  Kan.— McMullen  v.  Win- 
field  Bldg.  &  L.  Assn.,  64  Kan.  298,  67 
Pac.  892,  9  Am.  St.  Rep.  236,  56  L.  R. 
A.  924;  Burchfield  v.  Haffey,  34  Kan. 
42,  7  Pac.  548,  overruling  Simmons  v. 
Garrett,  McCahon  82,  1  Kan.  (Dass. 
ed.)  511.  Mass. — Rowe  v.  Town  of 
Peabody,  98  N.  E.  604;  Sampson  v. 
Com.,  202  Mass.  326,  88  N.  E.  911; 
Leighton  v.  Brown,  98  Mass.  515;  Bank 
of  Brighton  v.  Smith,  12  Allen  243,  90 
Am.  Dec.  144;  Harris  r.  Clap,  1  Mass. 
308,  2  Am.  Dec.  27.  N.  Y. — Brainard  v. 
Jones,  18  N.  Y.  35;  Mower  c.  Kip,  6 
Paige  88,  29  Am.  Dec.  748;  Ringle  v. 
O'Matthiesen,  39  N.  Y.  Supp.  92.  Pa. 
Boyd  v.  Boyd,  1  Watts  365;  New  York 
Life  Ins.  Co.  V.  Seckel,  8  Phila.  92. 

In  Bank  of  Brighton  v.  Smith,  12  Al- 
len 243,  90  Am.  Dec.  144,  Judge  Colton 
says:  "The  decisions  of  this  court, 
therefore,  justify  the  allowance  of  in- 
terest when  the  surety  is  in  fault, 
though  the  judgment  should  thereby  be 
made  to  exceed  the  penalty." 

The  rule  that  sureties  are  not  liable 
beyond  the  penalty  of  the  bond  in 
which  their  obligation  is  contained  is 
"inapplicable  to  a  question  of  inter- 
est accruing  after  they  are  in  default 
for  not  paying  according  to  the  condi- 
tion of  the  bond."  Brainard  V.  Jones, 
18  N.  Y.  35. 

42.  U.  S.— Perit  v.  Wayns,  2  Dall. 
253,  1  L.  ed.  370;  United  States  v. 
Walker,  128  Fed.  1012;  Randle  v.  Ber- 
nard,   99    Fed.    348;    United    States    V. 


Meeker,  26  Fed.  Cas.  No.  15,757;  Unit- 
ed States  v.  Arnold,  1  Gall.  34S,  24  Fed. 
Cas.  No.  14,469.  Kan.— McMullen  V. 
Wingfield  B.  &  L.  Assn.,  64  Kan.  298, 
67  Pac.  892,  9  Am.  St.  Rep.  236,  56  L. 
R.  A.  924.  Ky.— Carter  v.  Thorn,  18  B. 
Mon.  613;  Hughes  v.  Wickliff,  11  B. 
Mon.  202.  Me. — Wyman  v.  Robinson, 
73  Me.  384.  Md.— Ahl  v.  Ahl,  60  Md. 
207.  Mass. — Sampson  v.  Com.,  202 
Mass.  326,  88  N.  E.  911.  Minn.— 
Meinert  v.  Bottcher,  60  Minn.  204,  62 
N.  W.  276.  N.  H.— Judge  of  Probate 
v.  Heydock,  8  N.  H.  491.  Pa.— New 
Holland  Tpk.  Co.  v.  Lancaster  Co.,  71 
Pa.  442;  Weikel  v.  Long,  55  Pa.  238. 
Vt. — Williams  v.  Wilson  1  Vt.  266.  Eng. 
Lord  Lonsdale  v.  Church,  2  T.  R.  388, 
100  Eng.  Reprint  209;  Harrison  v. 
Wright,  13  East  343,  104  Eng.  Reprint 
402;  Winter  v.  Trimmer,  1  W.  Bl.  395, 
96  Eng.  Reprint  225. 

This  Also  Applies  to  Bond  in  Ad- 
miralty.—White  v.  Carrors,  115  U.  S. 
353,  361,  6   Sup.   Ct.   91,   29  L.  ed.  406. 

In  case  of  covenants  secured  by  a 
penalty,  the  obligee  can  at  common  law 
elect  to  sue  in  debt  on  the  penalty, 
or  in  covenant  for  damages,  and  in 
the  latter  case  could  recover  more  or 
less  than  the  penalty.  Lowe  v.  Peers, 
4  Burr.  2225,  98  Eng.  Reprint  160. 

Federal  Courts  Follow  State  Rule. — 
The  federal  courts  will  follow  the  rule 
laid  down  by  the  court*  of  the  state 
in  which  the  bond  was  executed  and 
delivered.  Randle  v.  Barnard,  99  Fed. 
348. 

In  an  action  against  principal  and 
surety,  if  judgment  be  for  an  amount 
in  excess  of  the  penalty,  judgment  will 
be  reversed  against  both.  Allen  p. 
Grider,    24   Ark.    271. 

43.  U.  S.— Bank  of  United  States 
v.  Maeill,  1  Paine  661,  2  Fed.  Cas.  No. 
929.  Md. — State  v.  Wayman,  2  Gill  &  J. 
254.  Mo.— Turner  v.  Lord,  92  Mo.  113, 
4  S.  W.  420;  State  v.  Sandusky,  46  Mo. 
377.     N.    J. — Gloucester    City  "v.    Esch- 
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judgment  cannot  exceed  the  penalty  of  the  bond.44 

Where  a  judgment  Is  obtained  for  the  penalty,  and  a  further  action 
brought  on  the  judgment,  interest  may  be  included  in  the  second  judg- 
ment in  excess  of  the  bond,  both  in  England45  and  in  this  country.48 


bach,  54  N.  J.  L.  150,  23  Atl.  360;  Bob- 
bins v.  Long,  16  N.  J.  Eq.  59.  N.  Y— 
Lyon  v.  Clark,  8  N.  Y.  148.  Compare 
Brainard  v.  Jones,  18  N.  Y.  35.  Pa. 
Balsley  v.  Hoffman,  13  Pa.  603;  Com. 
V.  Forney,  3  Watts  &  S.  353;  Boyd  v. 
Boyd,  1  Watts  365;  Ritchie  v.  Shan- 
non, 2  Rawle  196.  Eng. — Branscombe 
v.  Scarborough,  62  B.  13,  51  E.  C.  L. 
11,  13  L.  J.  B.  (N.  S.)  247;  Harrison 
v.  Wright,  13  East  343,  104  Eng.  Re- 
print 402;  Winter  V.  Trimmer,  1  W. 
Bl.  395,  96  Eng.  Reprint  225. 

Reason  for  Rule. — Such  damages  do 
not  arise  upon  any  express  term  of  the 
contract,  but  are  allowed  as  compen- 
sation for  injury  resulting  from  its 
breach.  Gloucester  City  v.  Eschbach, 
54  N.  J.  L.  150,  23  Atl.  360. 

Applied  to  Injunction  Bonds. — Ala. 
Ansly  v.  Mock,  8  Ala.  444.  N.  Y.— 
Hovey  v.  Rubber  Tip  Pencil  Co.,  6 
Jones  &  S.  428.  Ohio.— Hall  v.  Will- 
iamson's Admr.,  9  Ohio  St.  17.  Vt. 
Glover  v.  McCaffey,  56  Vt.  294. 

Applied  to  Appeal  Bonds. — Ala. — 
Windham  v.  Coats,  8  Ala.  285.  Ark. 
Allen  v.  Grider,  24  Ark.  271.  Colo. 
Johnson  v.  McMillan,  13  Colo.  423,  22 
Pac.  769.  Mich. — Zeigler  v.  Henry,  77 
Mich.  480,  43  N.  W.  1018.  N. .  Y— 
Oshiel  V.  De  Graw,  6  Cow.  63. 

Applied  to  Replevin  Bonds. — Ala. — 
Seamans  v.  White,  8  Ala.  656.  Ind. 
Kellar  v.  Carr,  119  Ind.  127,  21  N. 
E.  463.  Mass.— Warner  v.  Thurlo,  15 
Mass.  154.  Mo. — Showles  v.  Freeman, 
81  Mo.  540.  Neb.— Kaufman  v.  Wessel, 
14  Neb.  161,  15  N.  W.  219.  Vt.— Mil- 
timore  v.  Bottom,  66  Vt.  168,  28  Atl. 
872.  Eng. — Branscombe  V.  Scarbor- 
ough, 6  Q.  B.  13,  51  E.  C.  L.  11,  13 
L.  J.  Q.  B.  (N.  S.)  247;  Paul  v.  Good- 
luck,  2  Bing.  N.  C.  220,  29  E.  C.  L. 
314;  Hefford  V.  Alger,  1  Taunt.  218; 
Evans  v.  Brander,  2  H.  Bl.  547. 

Guardians'  Bonds. — Ala. — Tyson  v. 
Sanderson,  45  Ala.  364.  Ind. — Meadows 
v.  State,  114  Ind.  537,  17  N.  E.  121.  Ky. 
Woods  v.  Com.,  8  B.  Mon.  112.  N.  J. 
In  re  Wilson,  38  N.  J.  Eq.  205.  N.  C. 
Anthony  v.  Estes,  101  N.  C.  541,  8  S.  E. 
347. 

Bail-Bonds. — U.  S. — United  States  v. 
Broadhead,   127   U.   S.   212,   8   Sup.   Ct. 
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1191,  32  L.  ed.  147.  CoHn— New  Haven 
Bank  v.  Miles,  5  Conn.  587.  Del. — Gray 
v.  Cook,  3  Houst.  49.  N.  J. — Tunison 
V.  Cramer,  5  N.  J.  L.  498.  N.  Y— 
Rayner  v.  Clark,  7  Barb.  581.  Vt.— 
Mattocks  v.  Bellamy,  8  Vt.  463.  Eng. 
Stevenson  v.  Cameron,  8  T.  R.  29,  101 
Eng.  Reprint  1248;  Mitchell  v.  Gib- 
bons, 1  H.  Bl.  76. 

Official  Bonds. — U.  S. — Humphreys 
V.  Leggett,  9  How.  297,  13  L.  ed.  145; 
Lawrence  v.  United  States,  2  McLean 
581,  15  Fed.  Cas.  No.  8,145.  Ga — 
Bothwell  v.  Sheffield,  8  Ga.  569..  Ind. 
State  v.  Ford,  5  Blackf.  392.  La.— 
Marcy  V.  Praeger,  34  La.  Ann.  54.  Mo. 
State  v.  Horn,  94  Mo.  162,  7  S.  W. 
116;  State  v.  Sandusky,  46  Mo.  377.  N. 
Y— New  York  v.  Ryan,  9  Daly  316. 

44.  Conn. — Carter  v.  Carter,  4  Day 
30.  Neb. — Mullen  v.  Morris,  43  Neb. 
596,  62  N.  W.  74.  N.  C— New  Home 
Sewing  Mach.  Co.  v.  Seago,  128  N.  C. 
158,    38    S.   E.    805;    Anthony   v.    Estes, 

101  N.  C.  541,  8  S.  E.  307;  Warden  v. 
Neilson,  5  N.  C.  275,  3  Am.  Dee.  691. 
S.  C. — Cruger  v.  Daniel,  1  McMull  Eq. 
157.  Tenn. — Cherry  v.  Mann,  Cooke 
268,  5  Am.  Dec.  696.  Eng. — Brans- 
combe v.  Scarborough,  6  Ad.  &  EL  (N. 
S.)  13,  51  E.  C.  L.  11  (replevin);  Me- 
Clure  v.  Dunkin,  1  East  436,  102  Eng. 
Reprint  169;  Clarke  v.  Seton,  6  Ves. 
411,  31  Eng.  Reprint  1119;  Tew  v.  Win- 
terton,  3  Brown  Ch.  489,  29  Eng.  Re- 
print 660;  Steward  v.  Rumball,  2  Vern. 
509,  23  Eng.  Reprint  926;  Wilde  V. 
Clarkson,  6  T.  R.  303,  101  Eng.  Reprint 
566   (bastardy). 

In  Missouri  the  statute  (Rev.  St. 
1889,  $§866,  869)  has  been  so  con- 
strued. Randle  v.  Barnard,  99  Fed. 
348;  Smiley  v.  Cockrell,  92  Mo.  105,  4 
S.  W.  443;  State  v.  Sandusky,  46  Mo. 
377. 

In  Texas  the  recovery  on  a  retail 
liquor  bond  cannot  exceed  the  amount 
of  the  penalty.  White  v.  Manning,  46 
Tex.  Civ.  App.  298,  102  S.  W.  1160. 

45.  McClure   v.  Dunkin,  1   East  436, 

102  Eng.  Reprint  169;  Clarke  v.  Seton, 
6  Ves.  411,  31  Eng.  Reprint  1119. 

46.  Bonsall  v.  Taylor,  1  McCord  (S, 
C.)  503;  Smith  v.  Vanderhorst,  1  Mc- 
Cord (S.  C.)  328,  10  Am.  Dec.  674. 
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Judgment  for  Excessive  Damages. —  In  jurisdictions  maintaining  the 
rule  that  the  judgment  cannot  exceed  the  amount  of  the  penalty,  the 
appellate  court  may  if  the  judgment  he  excessive,  by  reason  of  addition 
of  interest  or  damages,  allow  the  judgment  to  stand,  if  the  excess  be 
remitted.47 

Effect  of  Improper  Form.  —  Rendering  judgment  in  improper  form  may 
cause  a  reversal,48  unless  the  defect  is  merely  formal  and  does  not 
affect  the  substantial  rights  of  the  parties.49  In  some  instances  irregular 
judgments  have  been  amended  and  ordered  to  be  entered  in  proper 
form." 

Specified  Kind  of  Money.  —  If  the  obligation  is  to  pay  money,  without 
otherwise  specifying  the  kind  of  money,  it  is  error  to  enter  a  judgment 


47.  McMullen  v.  Morris,  43  Neb.  596, 
62  N.  W.  74. 

48.  U.  S. — Farrar  v.  United  States,  5 
Pet.  373,  8  L.  ed.  159.  Ala, — Garnett  v. 
Yoe,  17  Ala.  74.  Ark.— Taylor  v.  State, 
23  Ark.  225.  EL — Freeman  v.  People, 
54  HI.  153;  Fournier  V.  Faggott,  4  111. 
347;  Ackerman  v.  People,  100  111.  App. 
125;  O'Niel  V.  Nelson,  22  111.  App.  531; 
Mathiaon  V.  Stephens,  9  111.  App.  435. 
Ind. — Armstrong  v.  State,  7  Blackf.  81, 
partial  reversal  only  because  damages 
were  inserted  in  ordinary  judgment  for 
penal  sum.  Mich. — Zeigler  v.  Henry, 
77  Mien.  480,  43  N.  W.  1018;  Fraser 
v.  Little,  13  Mich.  195,  87  Am.  Dec. 
741.  Mo. — Showles  v.  Freeman,  81  Mo. 
540;  State  ex  rel.  Cochran  v.  Cooper, 
79  Mo.  464;  State  v.  Fitzpatrick,  64  Mo. 
185;  Owen  v.  Hollenbeck,  68  Mo.  App. 
366.  Neb. — Kaufman  V.  Wessel,  14  Neb. 
161,  15  N.  W.  219.  N.  Y.— Smith  v. 
Jansen,  8  Johns.  Ill;  Nelson  v.  Bost- 
wick,  5  Hill  37,  40  Am.  Dec.  310;  New- 
York  v.  Lyons,  1  Daly  296.  Ohio.— 
Smith's  Admr.  V.  Licking  County,  2 
Ohio  312.  Va. — Overstreet  v.  Marshall, 
1  Hen.  &  M.  381;  Bibb  v.  Cauthorne,  1 
Wash.  91;  Moore  v.  Fenwick,  Gilm.  214. 
Eng. — Hankin  c.  Broomhead,  3  Bos.  & 
P.  607. 

49.  Ark. — Adams  v.  State,  11  Ark. 
466  (substantial  compliance  with  stat- 
ute sufficient);  Leech  v.  Pirani,  5  Ark. 
118.  111.—  Pickett  v.  People,  114  111. 
App.  188.  Md,— Gott  v.  State,  44  Md. 
319.  Mo. — Showles  v.  Freeman,  81  Mo. 
540,  may  be  set  aside  on  motion  within 
three  years,  where  rendered  in  excess 
of  the  penalty.  Va, — Collier  v.  South- 
ern Express  Co.,  32  Gratt.  718;  Saug- 
ster  v.  Com.  17  Gratt.  124;  Wilson  v. 
Spencer,  11  Leigh  261.  Wis. — Warren 
v.  Gordon,  10  Wis.  4S9. 


Some  cases  hold  it  immaterial  wheth- 
er judgment  was  in  form  for  full 
amount  of  penalty  to  be  discharged 
upon  payment  of  amount  due,  or 
directly  for  last  amount,  they  be 
ing  the  same.  Ala.  —  Moore"  v 
Harton,  1  Port.  15.  Ky. — Doak  v.  Dun 
can,  Litt.  Sel.  Cas.  176.  Miss. — Brad 
ford  v.  Curlee,  41  Miss.  558.  Va.— Wil 
son  v.  Spencer,  11  Leigh  261;  Pate  v, 
Spotts,  6  Munf.  394. 

50.  Ala. — Sherry  v.  Priest,  57  Ala. 
410  (judgment  amended  nunc  pro  tuno 
to  limit  of  penalty);  Seamans  v.  White, 
8  Ala.  656  (judgment  in  excess  of  pan- 
alty  amended).  Cal. — State  v.  John- 
son, 73  Cal.  265,  14  Pac.  833.  Ind.— 
State  ex  rel.  Abrahams  v.  Cross,  6  Ind. 
387.  Mass. — Goodrich  v.  Yale,  97  Mass. 
15.  Mo.— Suburban  Mut.  Bldg.  &  L. 
Assn.  v.  Paulus,  80  Mo.  App.  36  (or- 
dered remanded  for  correction);  Heye 
V.  Frank,  22  Mo.  App.  46.  N.  J. — Hunt 
v.  Allen,  22  N.  J.  L.  533;  Webb  V.  Fish, 
4  N.  J.  L.  371.  N.  M.— Romero  V.  Sil- 
va,  1  N.  M.  157.  N.  Y.— Beers  v.  Shan- 
non, 73  N.  Y.  292,  correction  made  by 
motion.  N.  C. — Anthony  v.  Estes,  101 
N.  C.  541,  8  S.  E.  347  (judgment  in  ex- 
cess of  penalty  may  be  amended  by  re- 
mitting excess);  Wall  v.  Covington,  83 
N.  C.  144  (amended  more  than  twelve 
months  after  rendition).  Tenn. — Has- 
let v.  Pryor,  5  Hayw.  33.  Va.— Collier 
v.  Southern  Exp.  Co.,  32  Gratt.  718; 
Eubank  v.  Rail,  4  Leigh  308  (amend- 
ment correcting  interest  in  accordance 
with  terms  of  the  bond). 

Where  the  defendants  plead  separate- 
ly the  judgment  may  be  reversed  as 
to  the  surety,  and  affirmed  as  to  the 
principal.  Guilford  Granite  Co.  v.  Har- 
rison   Granite    Co.,    23    App.    Cas.    (D. 

la)  L 
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payable  in  gold  coin.51  The  damages  can  only  be  required  to  be  paid 
according  to  the  terms  of  the  bond.52 

In  Favor  of  Whom.  —  The  judgment  must  be  in  favor  of  the  obligees 
or  assignees  of  the  bond;63  and  where  the  obligors  are  bound  in  sep- 
arate sums,  separate  judgments  must  be  rendered.54 

2.  Costs.  —  The  plaintiff  if  successful  in  the  action  is  entitled  to 
have  costs  included  in  the  judgment,  in  an  action  on  a  bond,  as  in 
other  actions.55  There  is  some  dispute  of  authority  on  the  question  of 
the  allowance  of  costs  when  the  aggregate  amount  to  be  rendered  ex- 
ceeds the  penalty  of  the  bond.  Because  of  the  rule  that  the  judgment 
cannot  exceed  the  penalty,  the  older  authorities  would  not  allow  costs 
to  be  included  in  the  judgment  against  the  sureties  unless  both  dam- 
ages and  costs  were  within  the  limits  of  the  penalty,56  but  now  gener- 


51.  Mendocino  County  v.  Morris,  32 
Cal.  145;  Fox  v.  Minor,  32  Cal.  Ill,  91 
Am.  Dec.  566  (holding  that  damages 
can  only  be  required  to  be  paid  in 
money  according  to  the  terms  of  the 
bond). 

52.  TJ.  S.— Butler  v.  Horwitz,  7  Wall. 
258,  19  L.  ed.  149;  Bronson  v.  Bodes,  7 
Wall.  229,  19  L.  ed.  141;  Cheong  Kee  v. 
United  States,  3  Wall.  320,  18  L.  ed. 
72.  Colo. — Hittson  v.  Davenport,  4 
Colo.  169.  Ga.— Whitaker  v.  Dye,  56 
Ga.  3'80.  Va  —  Terrell  v.  Ladd,  2  Wash. 
150.  See  Overstreet  v.  Marshall,  1  Hen. 
&  M.  382. 

The  reason  is  because  the  parties  have 
contracted  for  a  specific  thing.  Wells 
Fargo  &  Co.  V.  Van  Sickle,  6  Nev.  45. 

Some  states,  among  them  California, 
Nevada  and  Oregon,  have  statutes 
which  provide  that  judgments  should 
be  entered  for  the  kind  of  money  spe- 
cified in  the  contract,  when  the  amount 
is  made  payable  in  a  specific  kind. 
Wallace  v.  Eldredge,  27  Cal.  498; 
Lamping  f.  Hyatt,  27  Cal.  102;  Otis  v. 
Hazeltine,  27  Cal.  80;  Carpenter  v.  Ath- 
erton,  25  Cal.  564;  Wells  Fargo  &  Co. 
v.  Van  Sickle,  6  Nev.  45  (holding  the 
statute  unnecessary,  however). 

53.  Bond  payable  to  the  "people 
of  the  United  States"  will  not  sus- 
tain a  judgment  in  favor  of  "the  peo- 
ple of  the  United  States  of  the  Terri- 
tory of  Idaho."  United  States  v. 
Shoup,  2  Idaho  459,  21  Pae.  565.  See 
Farni  v.  Tesson,  1  Black  309,  17  L.  ed. 
67  (where  the  obligee  has  not  the  ben- 
eficial interest,  judgment  will  be  for 
the  use  of  the  real  party  in  interest); 
Bibb  V.   Cauthorne,   1   Wash.    (Va.)    91. 

54.  Cal. — People  v.  Edwards,  9  Cal. 
286  (this  is  true  even  though  the  obli- 
gation under  the  terms  of  the  bond  be 
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joint  and  several).  Colo. — Irwine  c. 
Wood,  7  Colo.  477,  4  Pac.  783.  Mont 
City  of  Butte  v.  Cohen,  9  Mont.  435, 
24  Pac.  206. 

A  judgment  that  the  plaintiff  re- 
cover from  certain  persons  a  certain 
sum,  is  the  appropriate  form  for  an 
obligation  which  is  joint  and  not  sev- 
eral. Union  Oil  Co.  v.  Mercantile  Re- 
fining Co.,  8  Cal.  App.  768,  97  Pac.  919. 

55.  Mass. — Lyman  v.  Warren,  12 
Mass.  412.  .N.  H. — Hudson  v.  Tenney, 
6  N.  H.  456.  N.  Y.— Godfry  v.  Van- 
cott,  13  Johns.  345;  Pearson  v.  Bailey, 
10  Johns.  219;  Fairbanks  v.  Camp,  20 
Wend.  600.  Pa. — Stewart  v.  Mitchell, 
13  Serg.  &  R.  287. 

Amount  Controlling. — Where  judg- 
ment is  given  for  the  penalty  which  ex- 
ceeds $20.00,  costs  are  allowed  under  a 
statute  providing  that  costs  cannot  be 
recovered  unless  plaintiff  recovers  as 
much  as  $20.00,  although  the  award  on 
the  execution  be  for  less  than  that  sum. 
Fisk  v.  Gray,  100  Mass.  191. 

Costs  are  allowed  on  confession  of 
forfeiture  (Lyman  v.  Warren,  12  Mass. 
412),  and  upon  performance  after  the 
commencement  of  the  action  (Hudson 
v.  Tenney,  6  N.  H.  456),  and  upon  any 
award  of  damages  however  small  (God- 
fry  v.  Vancott,  13  Johns.  (N.  Y.)  345; 
Hodges  v.  Suffelt,  2  Johns.  Cas.  (N.  Y.) 
406),  if  any  one  assignment  of  a  breach 
is  proved  (Fairbanks  v.  Camp,  20  Wend. 
600). 

56.  Mich.  —  Zeigler  c.  Henry,,  77 
Mich.  480,  43  N.  W.  1018;  Gay  v.  Hults, 
56  Mich.  153,  22  N.  W.  271.  N.  Y— 
Fairlie  v.  Lawson,  5  Cow.  424;  Cook  v. 
Tousey,  3  Wend.  444;  Hovey  V.  Rub- 
ber Tip  Pencil  Co.,  6  Jones  &  S.  428. 
Eng. — Branscombe  v.  Scarborough,  6  Q. 
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ally  an  allowance  of  costs  is  not  considered  an  infringement  of  this 
rule,  and  they  may  be  recovered  without  regard  to  the  amount  of  the 
penalty.57 

Ordinary  attorney's  fees  cannot  be  recovered  in  an  action  on  a  bond,88 
unless  stipulated  for  in  the  bond."  It  has  been  held  that  where  a  plea 
of  the  general  issue  is  sustained  generally,  though  the  plaintiff  is  given 
some  of  t lie  items  charged,  attorney's  fees  will  not  be  allowed.''0 

3.  Joint  and  Several  Obligations.  —  If  the  obligation  is  joint  and 
all  are  served  with  process,  the  rule  applicable  to  joint  obligations  in 
general  applies,  and  judgment  must  be  recovered  against  all  or  none,81 
unless  one  of  them  sets  up  a  personal  defense.82  The  action  cannot  be 
abandoned  as  to  one  defendant  only,63  unless  service  of  process  cannot 
be  had,  in  which  case  the  action  may  be  abated  as  to  those  not  served 
and  judgment  given  against  the  others.84  The  rule  is  applicable  where 
all  the  obligors  are  sued  jointly,  though  the  bond  lie  joint  and  several, 
plaintiff  thereby  electing  to  treat  the  bond  as  a  joint  bond.85  It  has 
been  held,  however,  that  where  the  obligation  is  joint  and  several,  and 


B.  13,  51  E.  C.  L.  11,  13  L.  J.  Q.  B. 

(N.   S.)    247. 

57.  U.  S.— Pwver  v.  United  States, 
93  Fed.  616,  35  C.  C.  A.  4S8.  Ala.— 
Tyson  v.  Sanderson,  45  Ala.  364.  Colo. 
Crane  v.  Andrews,  10  Colo.  265,  15  Pac. 
331.  Me. — Wvman  v.  Robinson,  73  Me. 
384.  N.  Y—  New  York  v.  Ryan,  9  Daly 
316.  Wis.— State  v.  Homey,  44  Wis. 
615. 

58.  Seeberger  v.  Wyman,  108  Iowa 
527,  79  N.  W.  290. 

59.  Tunstead  V.  Nixdorf,  80  Cal.  647, 
22   Pac.   472. 

A  provision  to  pay  attorney's  fees 
will  entitle  the  plaintiff  to  reasonable 
attorney's  fees.  United  States  Fidelity 
&  G.  Co.  v.  American  Blower  Co.,  41 
Ind.  App.  620,  84  N.  E.  555. 

The  reasonableness  of  attorney's  fees 
asked  for  is  a  matter  of  proof  and  does 
not  go  to  the  cause  of  action.  Fidelity 
&  Dep.  Co.  v.  Aultman,  58  Fla.  228,  50 
So.  991. 

It  is  not  necessary  for  recovery  that 
the  counsel  fees  be  paid,  as  it  is  suffi- 
cient if  the  liability  has  been  incurred. 
Plymouth  Gold  Min.  Co.  r.  V 
States  Fidelity,  etc.,  Co.,  35  Mont.  23, 
88  Pac.  565. 

Where  a  percentage  is  allowed  in 
the  bond  as  attorney's  fees,  it  must 
be  computed  upon  the  amount  actually 
due.  Anderson  v.  Best,  176  Pa.  498,  35 
Atl.  194,  38   W.  N.  C.  501. 

60.  Goodrich  v.  Atlanta  Nat.  Bldg.  & 
L.  Assn.,  96  G&.  803,  22  S.  E.  585,  this 


decision    is   based    on    a   statute,    how- 
ever. 

61.  McConnel  v.  Swailes,  3  111.  571; 
Wilson  v.  Blakeslee,  16  Ore.  43,  16  Puc. 
872  (judgment  cannot,  therefore,  be  en- 
tered against  certain  defendants  by 
default);  Fisk  v.  Henerie,  14  Ore.  29, 
13  Pac.  193. 

62.  McConnel  v.  Swailes,  3  HI.  571. 
And  see  Kimmel  v.  Shultz,  Breese  (111.) 
128. 

Where  one  defendant  pleads  bank- 
ruptcy, the  plaintiff  may  discontinue 
with  him  and  proceed  against  the  oth- 
ers.    Smith  v.  Lozano,  1  111.  App.   171. 

If  the  bond  is  joint  and  several, 
judgment  cannot  be  taken  at  one  term 
against  one  defendant,  and  at  another 
term  against  the  others.  True  v.  Clark's 
Exrs.,  3  Bibb  (Ky.)   295. 

63.  Hardwick  v.  McKee,  2  Bibb 
(Ky.)    595. 

64.  Pegram  v.  United  States.  1 
Brock.  261,  19  Fed.  Cas.  No.  10.906, 
some  defendants  non-residents.  Ky. — 
Sebree  V.  Clay,  3  A.  K.  Marsh.  552  (re- 
turn of  "not  inhabitant"  sufficient  to 
justify  abatement  as  to  one  defendant); 
Lockart  v.  Roberts,  3  Bibb  361.  W.  Va. 
Armstrong  v.  Poole,  30  W.  Ya.  66iJ,  5 
S.  E.  257. 

Under  a  statute  making  a  joint  ob- 
ligation the  same  as  if  it  were  joint 
and  several,  judgment  may  be  given 
against  the  surety  only,  the  principal 
not  being  served  with  process.  Rebm 
r.  TTalverson.  197  111.  378,  64  N.  E.  3S8. 

CJ.     Morrow    v.   People,    25    111.    292 ; 
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the  defendants  are  sned  jointly,  but  plead  separately,  a  nolle  prosequi 
may  be  entered  as  to  one  and  judgment  taken  against  the  others.66 

Where  the  bond  is  joint  and  several  and  all  are  sued,  the  judgment 
should  be  rendered  jointly  against  all  defendants,  and  severally  against 
those  served  with  process,67  although  the  plaintiff  may  elect  to  sue  and 
obtain  judgment  against  one  only  instead  of  all,68  but  a  judgment 
against  all  or  one  bars  any  further  action.69 


Judge  of  Probate  v.  Webster,  46  N.  H. 
518. 

66.  United  States  v.  Leffler,  11  Pet. 
(U.  S.)  86,  9  K  ed.  642;  Minor  V.  Me- 
chanics' Bank,  1  Pet.  (U.  S.)  46,  7  L. 
ed.  47.  See  United  States  v.  Linn,  1 
How.  (U.  S.)  104,  11  L.  ed.  64,  holding 
that  a  nolle  prosequi  may  be  entered 
against  one  defendant  in  an  action  ex 
delicto,  but  not  ex  contractu. 

67.  People  v.  Bugbee,  1  Idaho  88. 

68.  United  States  v.  Price,  9  How. 
(U.  S.)  83,  13  L.  ed.  56;  Minor  v.  Me- 
chanics' Bank,  1  Pet.  (U.  S.)  46,  7  L. 
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ed.  47;  Higgen's  Case,  6  Coke  44,  77 
Eng.  Reprint  320. 

Under  some  statutes  the  bond  con- 
trols the  entry  of  judgment,  and  not 
the  complaint.  And  if  the  bond  is 
joint  and  several,  plaintiff  may  enter 
judgment  against  any  one  defendant, 
though  complaint  treats  it  as  a  joint 
bond.  City  of  New  York  v.  Price,  4 
Sandf.   (N.  Y.)   616 

69.  The  bond  is  thereby  merged  in 
the  judgment  and  is  superseded  by  it. 
United  States  v.  Price,  9  How.  (U.  S.) 
83,  13  L.  ed.  56. 
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I.  RIGHT  OF  ACTION.  —  A.  In  General.  —  A  breach  of  prom- 
ise to  marry,  by  one  of  the  parties  thereto,  gives  the  other  party  a  good 
cause  of  action  in  assumpsit  for  damages,  at  common  law.1 

B.  When  Right  op  Action  Accrues.  —  A  right  of  action  upon  a 
mutual  promise  to  marry,  accrues  to  one  of  the  parties  whenever  the 
other  by  words  or  conduct  evinces  a  purpose  not  to  comply  with  the 
contract,  even  though  the  time  for  performance  has  not  arrived.2    As 


1.  Ind.— Short  v.  Stotts,  58  Ind.  29, 
35.  Mass. — Wightman  v.  Coates,  15 
Mass.  1,  8  Am.  Dec.  77;  Paul  v.  Frazier, 
3  Mass.  71,  3  Am.  Dec.  95.  Eng.— Hut- 
ton  v.  Mansell,  3  Salk.  16,  91  Eng.  Re- 
print  664. 

Jurisdiction    Traced. — ' '  This    expan- 
sion   [of   Chancery  jurisdiction]    gradu- 
ally   grew    until    the    last    remnant  _  of 
the    ecclesiastical    court's    jurisdiction 
was   swept    away   by   20    and    21    Vict, 
chap.  85,  except  as  to  the  granting  of 
licenses.      As    the    ecclesiastical    courts 
formerly  possessed    sole    authority    in 
questions     relating     to    marriage    (this 
was    conceded    by    Lord    Chief    Justice 
Vaughan    [Holcroft  v.   Dickinson]    Car- 
ter,   C.    P.    233),   but    as    they   had    no 
power  in  cases  of  a  breach  of  promise, 
other  than  to  decree  a  performance  of 
the  marriage  (4  Bacon,  Abr.  title  Mar- 
riage  &   Divorce,   530),  which   jurisdic- 
tion  was   taken    away   by   26    Geo.   II, 
chap.  33,  the  common-law  courts,  after 
the  adoption  of  the  statute   of  frauds 
in    1676,   began    to    entertain    civil    ac- 
tions  for   a   breach   of   a   contract   per 
verba  de  futuro,   and  that  jurisdiction, 
Lord   Chief  Justice   Raymond   observed 
in    1733    'was    a   point   not    to   be    dis- 
puted.'   Holt  V.  Clarencieux,  2  Strange, 
937.      After    considerable    discussion   it 
was  finally  adjudged  that  the  two  courts 
could    not    act    concurrently,    but    that 
if  an  appeal  were  had  to  the  ecclesias- 
tical   court    to    compel    a   performance, 
the   common-law  courts   could  not  hear 
a  suit  for  damages,  and  so  e  converso. 

The   suit   at   common   law   was    at   first 


greatly  opposed  because  the  party  had 
his   remedy  in  the  spiritual  court.   But 
notwithstanding    this,    it    was    resolved 
the    party    had    his    election    of    either 
remedy,  and  that  by  bringing  an  action 
at  common  law  the  remedy  in  the  spir- 
itual  court   was   waived   and    released; 
'for  now,'  as  remarked  by  Lord  Chief 
Justice    Holt,   'in   lieu   of    performance 
of  the  contract,  he  shall  recover  dam- 
ages.'    Collins  v.  Jessot,  Holt,  458.     In 
another  particular,  there  was,  with  re- 
spect to  such  contracts,  flat  contradic- 
tion   in    the    early    cases.      Philpott    v. 
Wallet,  3  Lev.  65,  decided  in  the  thirty- 
fourth  year  of  the  reign  of  Charles  II., 
and    five    years    after    the    statute    of 
frauds  had  been  adopted,  was  the  first 
ease    which    held    that    a    promise    to 
marry   was  within  the   other   clause   of 
the  fourth  section  relating  to  contracts 
made  in  consideration  of  marriage.  But 
this    construction    was    departed    from 
and    overruled    eleven    years    later,    in 
Harrison  v.  Cage,  1  Ld.  Raym.  386;  and 
is   no    longer    the   law,    either   in   Eng- 
land  or   in   Maryland.     Cork   V.  Baker, 
1  Strange,  34;  Ogden  V.  Ogden,  1  Bland, 
Ch.   284.     In  the  reign   on   Charles   the 
First,  the  court  of  chancery  evinced  a 
disposition    to    assume    jurisdiction    to 
enforce  the  specific  performance  of  the 
contract     to    marry     (Tothill,     124,     as 
cited    in    2    Campbell,    Lives    of    Lord 
Chan.  p.  138);   but  it  does  not  appear 
that   the    power   was    ever    exercised." 
Lewis  v.  Tapman,  90  Md.  294,  45  Atl. 
459,  47  L.  R.   A.  385. 

2.     Cal Buelna    v.    Ryan,    139    Cal% 
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for  instance,  where  one  of  the  parties  has  expressly  repudiated  the  con- 
tract,3 or  has  married  another  person.* 

II.  FORM  OF  ACTION  AND  MISJOINDER.  —  Form  op  Action. 
Actions  for  breach  of  promise  to  marry  are  in  form  ex  contractu  and 
not  ex  delicto.  But  they  partake  also  of  the  character  of  actions  ex 
delicto.6    Accordingly  assumpsit  is  the  proper  remedy.8 


630,  73  Pac.  466.  Ga. — Anderson  v. 
Kirby,  125  Ga.  62,  54  S.  E.  197.  Ind. 
Adams  t;.  Byerly,  123  Ind.  368,  24  N.  E. 
130;  Kurtz  v.  Frank,  76  Ind.  594,  40 
Am.  Rep.  275;  Walters  v.  Stockberger, 
20  Ind.  App.  277,  50  N.  E.  703.  la — 
Hollow-ay  v.  Griffith,  32  Iowa  409,  7  Am. 
Rep.  208.  Kan. — Kennedy  v.  Rodgers,  2 
Kan.  App.  764,  44  Pac.  47.  Md.— Lewis 
v.  Tapman,  90  Md.  294,  45  Atl.  459,  47 
L.  R.  A.  385.  N.  Y  —  Burtis  c.  Thomp- 
son, 42  N.  Y.  246,  1  Am.  Rep.  516.  Tenn. 
Brown  v.  (Mill,  104  Tenn.  250,  258,  56 
S.  W.  840,  78  Am.  St.  Rep.  914,  52  L.  R. 
A.  660.  Va,— Burke  v.  Shaver,  92  Va. 
345,  23  S.  E.  749.  W.  Va.— Connolly  v. 
Bollinger,   67   S.   E.   71,   74. 

Specified  Time. — If  the  agreement  to 
marry  specifies  that  the  ceremony  shall 
be  performed  in  accordance  with  the 
rites  and  customs  of  a  certain  church, 
and  fixes  the  time  for  the  ceremony, 
such  provisions  are  a  part  of  the  con- 
tract, and  on  refusal  by  one  party  to 
conform  to  such  provisions  the  other 
may  treat  the  contract  as  ended  and 
bring  suit.  Wanecek  v.  Kratky,  69 
Neb.  770,  96  N.  W.  651,  66  L,  R.  A.  793 
(annotated),  citing  Kelly  v.  Renfro,  9 
Ala.  325,  44  Am.  Dec.  441.  See  also 
Stone  v.  Appel,  12  111.  App.  582. 

If  the  promise  is  to  marry  during  a 
certain  season  the  action  may  be 
brought  as  soon  as  the  season  is  over 
without  compliance.  Costello  V.  Hun- 
ter, 12  Ont.  333.  And  see  McMurray 
V.  McManus,  1  Alb.  L.  J.  102. 

Return  from  a  trip.  Birum  v.  John- 
eon,  87  Minn.  362.  92  N.  W.  1. 

Division  of  certain  estate.  Grant  V. 
Cornock,    16   Ont.   406. 

See  further  as  to  failure  to  fulfil  at 
designated  time:  N.  Y. — Chellis  v.  Chap- 
man, 125  N.  Y.  214,  26  N.  E.  308,  11 
L.  R.  A,  784;  Wolters  v.  Schultz,  1  Misc. 
196,  21  N.  Y.  Supp.  76«!.  Ore.— Lahey 
».  Knott,  8  Ore.  198.  Pa.— McCormick 
v.  Robb,  24  Pa.  44.  Tex — Lohner  v. 
Coldwell,  15  Tex.  Civ.  App.  444,  39 
S.  W.  591. 

Postponement  for  good  reason  does 
not  furnish  a  basis  for  the  action.  Ala. 
Kelly   v.   Renfro,   9    Ala,   325,    44    Am. 


Dec.  441.  Ind. — Wolters  v.  Stockberg- 
er, 20  Ind.  App.  277,  50  N.  E.  763.  Mo. 
Tramwell  v.  Vaughan,  158  Mo.  214,  59 
S.  W.  79,  81  Am.  St.  Rep.  302,  51  L.  R. 
A.  854.  Neb.— Wanecek  v.  Kratky,  69 
Neb.  770,  96  N.  W.  651,  66  L.  R.  A. 
798,  per  Duffie,  C.  N.  J. — Smith  fl. 
Compton,  67  N.  J.  L.  548,  52  Atl.  386, 
58  L.  R.  A.  480.  E.  I.— Clark  v.  Corey, 
24  R.  I.  137,  52  Atl.  811. 

Action  accrues  after  request  refused 
within  a  reasonable  time  after  a  post- 
ponement. Clark  v.  Corev,  supra;  Clem- 
ent v.  Skinner,  72  Vt.  159,  47  Atl.  788, 

3.  Minn. — Hill  v.  Jones,  109  Minn, 
370,  123  N.  W.  927.  R.  I.— Clark  v. 
Corey,  24  R.  I.  140,  52  Atl.  811;  Kelley 
t\  Brennan,  18  R.  I.  41,  25  Atl.  346, 
Wis. — Olson  v.  Solverson,  71  Wis.  663, 
38  N.  W.  329.  Eng.— Frost  v.  Knight, 
L.  R.  7  Exch.  111. 

4.  Ala, — Clements  v.  Moore,  11  Ala. 

35.     Ind Hunter  v.   Hatfield,   68  Ind, 

416;  Graham  v.  Martin,  64  Ind.  567; 
Folz  v.  Wagner,  24  Ind.  App.  694,  57 
N.  E.  564.  Ky. — Bracken  v.  Dinning, 
141  Ky.  265,  132  S.  W.  425.  Mo — 
Cole  v.  Holliday,  4  Mo.  App.  94.  N.  Y. 
Kerns  V.  Hagenbuckle,  17  N.  Y.  Supp. 
367.  Ore, — Lahey  v.  Knott,  8  Ore.  199. 
Term.— Brown  v.  Odill,  104  Tenn.  250, 
258,  56  S.  W.  840,  78  Am.  St.  Rep.  914, 
52  L.  R.  A,  660. 

5.  La. — Smith  v.  Braun,  37  La.  Ann. 
225.  N.  Y. — Williams  v.  Miller,  4  How. 
Pr.  94,  2  Code  Rep.  55.  Ohio— White 
v.  Thomas,  12  Ohio  St.  312,  80  Am. 
Dec  347. 

6.  1  Chit.  PL  p.  102,  and  the  fol- 
lowing cases:  U.  S. — Wilkinson  v.  Pom- 
eroy,  10  Blatchf.  524,  29  Fed.  Cas.  No. 
17,675.  111. — Fritzinger  v.  Ahrens,  151 
111.  App.  396.  Mich.— People  c.  Ingham 
County  Judge,  38  Mich.  243.  Pa.— Keim 
v.  Brumbaugh,  29  Pa.  Super.  557,  hold- 
ing that  damages  for  breach  of  promise 
of  marriage  were  recoverable  in  an 
action  of  assumpsit  prior  to  the  pro- 
cedure act  of  May  25,  1887,  and  that 
the  aetion  is  still  assumpsit  and  not 
trespass.  R.  L — Malone  v.  Ryan,  14 
R.  L  614. 
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Misjoinder.  —  In  accordance  with  the  rule  just  stated  that  this  is  an 
action  ex  contractu  and  not  ex  delicto,  it  is  improper  to  join  a  count 
for  breach  of  promise  of  marriage  and  a  count  to  recover  damages  for 
deceit,  one  count  being  in  contract  and  the  other  in  tort.  If  such  mis- 
joinder exists,  it  is  a  radical  fault  and  is  reached  by  a  demurrer.7  Nor 
can  breach  of  promise  and  defamation  of  character  be  made  the  sub- 
ject of  inquiry  in  the  same  suit.* 

III.  PARTIES.  —  In  North  Carolina  if  a  woman  after  suing  mar- 
ries, her  husband  need  net  be  made  co-plaintiff.9 

Parties  Defendant.  — Infants.  — A  right  of  action  for  breach  of 
promise  to  marry  may  exist  in  favor  of,  but  not  against  an  infant.10 

Married  Persons.  —  A  right  of  action  will  lie  against  a  married  per- 
son for  breach  of  promise  to  marry,  if  the  plaintiff  was  ignorant  of  the 
existing  marriage  at  the  time  the  promise  was  made,11  but  not  other- 
wise.12 

IV.  ABATEMENT  OR  SURVIVAL  OF  ACTION.  —  In  most  juris- 
dictions the  right  of  action  for  breach  of  promise  is  considered  a  per- 
sonal one,  which  does  not  survive  to  or  against  the  personal  represen- 
tatives of  either  party.13    But  the  rule  is  otherwise  by  statute  in  some 


Judgment  on  Default Cole  v.  Hoe- 
burg,  36  Kan.  263,  13  Pac.  275. 

7.  Winkinson  v.  Pomeroy,  10  Blatchf. 
524,  29  Fed.  Cas.  No.  17,675,  citing 
Gould  PI.  Ch.  4  (Will's  Gould,  p.  401). 

8.  Greenup  v.  Stoker,  7  111.  688. 

9.  Shuler  v.  Millsaps'  Exr.,  71  N.  C. 
297. 

10.  111. — McConkey  v.  Barnes,  42  111. 
App.  511.  Ky. — Cannon  V.  Alsbury,  1 
A.  K.  Marsh.  76,  10  Am.  Dec.  709. 
Mich.— Frost  v.  Vought,  37  Mich.  65. 
Neb. — Schreckengast  v  Ealy,  16  Neb. 
510,  20  N.  W.  853.  N.  Y—  Leichtweiss 
v.  Treskow,  21  Hun  487;  Hamilton  v. 
Lomax,  26  Barb.  615;  Hunt  v.  Peake, 
5  Cow.  475.  Ohio — Bush  v.  Wick,  31 
Ohio  St.  521,  27  Am.  Rep.  523.  S.  C. 
Evans  V.  Terry,  1  Brev.  80.  Tenn. — 
Warwick  v.  Cooper,  5  Sneed  659.  Tex. 
Wells  v.  Hardy,  21  Tex.  Civ.  App.  454, 
51  S.  W.  503.  Vt.— Pool  v.  Pratt,  1 
Chip.   252. 

See  Infra,  VII. 

11.  U.  S—  Davis  V.  Pryor,  112  Fed. 
274,  50  C.  C.  A.  579;  Carter  p.  Rinker, 
174  Fed.  882.  HI Paddock  v.  Robin- 
son, 63  111.  99,  14  Am.  Rep.  112.  Mass. 
Kelley  v.  Riley,  106  Mass.  339,  8  Am. 
Rep.  336.  N.  Y. — Cammerer  v.  Muller, 
133  N.  Y.  623,  30  N.  E.  1147;  Kerns  v. 
Hagenbuckle,  17  N.  Y.  Supp.  367;  Blatt- 
macher  v.  Saal,  29  Barb.  22.  Pa — 
Stevenson  V.  Pettis,  12  Phila.  46S. 
Tenn. — Coover  v.  Davenport,  1  Heisk. 
368,  2  Am.  Rep.  706.     Vt.— Pollock  v. 
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Sullivan,  53  Vt.  507,  38  Am.  Rep.  702. 
Eng.—  Wild  v.  Harris,  7  C.  B.  999,  7 
D.  &  L.  114,  18  L.  J.  C.  P.  297,  13  Jur. 
961;  Millward  v.  Littlewood,  5  Exch. 
775,  20  L.  J.  Ex.  2. 

12.  In  Noice  v.  Brown,  38  N.  J.  L. 
228,  20  Am.  Rep.  386,  it  appeared  from 
the  declaration  that  the  defendant  be- 
ing a  married  man,  and  living  apart 
from  his  wife,  and  in  expectation  of  a 
divorce  from  her  by  force  of  a  bill 
then  pending,  promised  the  plaintiff  to 
marry  her  in  a  reasonable  time  after 
such  divorce  should  be  obtained.  Held 
that  no  right  of  action  existed,  as  the 
alleged  contract  was  void  as  opposed 
to  morality  and  public  policy. 

13.  Ga  —  Harris  &  Tison.  63  Ga.  629, 
36  Am.  Rep.  126.  Ind. — Boor  v.  Low- 
rey,  103  Ind.  468,  3  N.  E.  151.  La.— 
Johnson  v.  Levy,  118  La.  447,  43  So. 
46,  118  Am.  St.  Rep.  378  (annotated 
case),  9  L.  R.  A.  N.  S.  1020  (annota- 
tion). But  see  s.  c,  122  La.  118,  47  So. 
422.  Mass. — Smith  v.  Sherman,  4  Cush. 
408.  N.  J.— Hayden  v.  Vreeland,  37  N. 
J.  L.  372,  18  Am.  Rep.  723.  N.  Y  — 
Wade  v.  Kalbfleisch,  58  N.  Y.   282,  17 

Am.  Rep.  250.    Tenn Hullett  v.  Baker, 

101  Tenn.  689,  49  S.  W.  757;  Weeks  v. 
Mays,  87  Tenn.  442,  10  S.  W.  771,  3 
L.  R.  A.  212.  Va.— Grubb  v.  Suit,  32 
Gratt.  203,  34  Am.  Rep.  765.  W.  Va. 
Flint  V.  Gilpin,  29  W.  Va.  740,  3  S.  E. 
33.  Eng. — Kingdon  t>.  Nottle,  1  Maule 
&  S.,  355,  364,  105  Eng.  Reprint  133. 
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jurisdictions.14    An  action  for  breach  of  promise  of  marriage  also  abates 
by  the  intermarriage  of  the  parties.15 

V.  STATUTE  OF  LIMITATIONS.  —  The  action  must  be  instituted 
within  the  time  limited  by  statute,  or  it  will  be  barred  by  limitation.18 
And  the  time  must  be  computed  not  from  the  time  the  contract  was 
entered  into,  but  from  the  time  of  its  breach.17 

VI.  THE  PLEADINGS.  —  A.  The  Complaint  or  Declaration. 
1.  Forms  of  Complaint  or  Declaration.  —  The  forms  set  forth  in  the 
note  have  been  approved  by  the  courts.18 


According  to  some  cases,  however,  it 
seems  that  the  rule  stated  in  the  text 
does  not  apply  where  the  declaration 
alleges  some  special  damage  to  prop- 
erty. Me. — Hovey  v.  Page,  55  Me.  142. 
Mass. — Kelley  v.  Biley,  106  Mass.  339, 
8  Am.  Eep.  336,  relying  upon  Stebbins 
v.  Palmer,  1  Pick.  71,  11  Am.  Dec.  146. 
Pa. — Lattimore  V.  Simmons,  13  Serg. 
&  K.  183.  Eng.— Finlay  v.  Chirney,  L. 
K.  20  Q.  B.  D.  494;  Chamberlain  v. 
Williamson,  2  M.  &  S.  408. 

If  the  defendant  dies  after  verdict, 
judgment  may  be  rendered  as  of  the 
day  of  the  verdict.  Kelley  v.  Eiley,  106 
Mass.  339,  8  Am.  Eep.  336.  To  the 
same  effect  is  Dupont  v.  McAdow,  6 
Mont.  226,  233,  9  Pac.  925. 

14.  Stewart  v.  Lee,  70  N.  H.  181,  46 
Atl.  31;  Shuler  v.  Millsaps'  Exr.,  71 
N.  C.  297.  But  see  Allen  v.  Baker,  86 
N.  C.  91,  41  Am.  Eep.  444,  where  the 
court  said  that  they  would  be  inclined 
to  hold  differently,  were  the  question 
an  open  one,  in  a  case  where  no  special 
damages  were  laid  in  the  complaint. 

15.  Harris  v.  Tison,  63  Ga.  629,  36 
Am.  Eep.  126. 

16.  Bracken  v.  Dinning,  141  Ky.  265, 
132  S.  W.  425;  Flint  V.  Gilpin,  29  W. 
Va.  740,  3  S.  E.  33. 

17.  Buelna  v.  Evan,  139  Cal.  630,  73 
Pac.  466;  Hanson  v.  Elton,  38  Minn. 
493,  38  N.  W.  614. 

18.  Forms  of  Complaint. 
(Title  of'Action  and  Court.) 

The  plaintiff  complains  of  the  de- 
fendant and  says  that  said  defendant 
entered    into    a    contract    with    her    in 

the    month    of   June   by    which 

it  was  agreed  by  and  between  them 
both  that  they  would  get  married  in 
the  month  of  September  following;  and 
she  avers  that  she  made  all  necessary 
arrangements  and  preparations  to  con- 
summate said  contract,  and  was  ready 
and  willing  at  the  time  fixed  aforesaid 
to  fulfil  the  same;  but  she  avers  that 
said  defendant  wholly  failed  to  fulfil 


his  said  contract  to  the  great  damage, 
distress,  mortification  and  disgrace  of 
the  plaintiff,  wherefore  she  demands 
judgment  for  the  sum  of  five  thou- 
sand dollars. 


Attorney  for  plaintiff. 

Verification. 

See  Cates  v.  McKinney,  48  Ind.  562, 
17  Am.  Eep.  768. 

Form    adapted    from    Blattmacher    v. 
Saal,  29  Barb.   (N.  Y.)   22: 

(Title  of  Action  and  Court.) 

The   plaintiff  complains   of 

the  defendant and  alleges  that 

on  or  about  the day  of ,  1910, 

the  plaintiff  being  sole  and  unmarried, 
and  competent  to  contract  to  marry, 
and  the  defendant  representing  him- 
self to  be  sole  and  unmarried,  and 
competent  to  contract  to  marry,  and 
also  representing  his  name  to  be  John 
Doe,  did  in  consideration  of  the  prom- 
ise of  the  plaintiff  to  marry  said  defend- 
ant, then  faithfully  promise  to  marry 
the  plaintiff;  and  that  the  plaintiff 
confiding  in  said  representations  and 
promise,  hath  from  that  time  to  this 
remained,  and  still  is,  sole  and  unmar- 
ried. That  the  plaintiff  had  no  knowl- 
edge or  information  sufficient  to  form 
a  belief  that  any  of  said  representa- 
tions of  the  defendant  were  false,  or 
that  said  promise  of  the  defendant  to 
marry  the  plaintiff  was  fraudulent,  at 
the  time  of  the  making  of  said  mutual 
promise  to  marry.  The  plaintiff  further 
alleges  that  the  said  representations 
of  the  defendant  were  false,  and  made 
with  the  intention  to  deceive  and  in- 
jure the  plaintiff;  the  real  name  of  said 
defendant  being  Eichard  Eoe,  and  that 
he  then  was,  for  many  years  .had  been, 
and  now  is  a  married  man,  and  that 
the  promise  by  said  defendant  to 
marry  the  plaintiff  was  fraudulent,  and 
to  the  injury  and  damage  of  the  plain- 
tiff to  the  amount  of  ten  thousand  dol- 
lars, for  which  sum  plaintiff  demands 
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2.     Allegations.  —  a.     In  General.  —  The  complaint  or  declaration 
must  sufficiently  set  forth  the  promise  to  marry,  its  terms,  and  the  de- 


judgment  against  the  defendant,  to- 
gether with  the  costs  of  this  action. 

Attorney  for  Plaintiff. 

Verification. 

Form  Adapted  from  Lahey  v.  Knott, 
8  Ore.  199. 

Title  of  Action  and  Court. 

Plaintiff complains  of  said  de- 
fendant    and  alleges  that  on  or 

about  the  first  day  of  ,  1910,  in 

consideration  that  the  plaintiff  who 
was  then  sole  and  unmarried,  at  the 
reque»t  of  the  defendant,  had  then 
promised  the  said  defendant  to  marry 
him,  the  said  defendant  at  Washing- 
ton City,  promised  to  marry  the  said 
plaintiff  at  such  time  as  she  the  plain- 
tiff at  defendant's  request  should  come 
from  Washington  City  to  the  City  of 
Portland  in  Oregon.  That  in  pursu- 
ance of  such  agreement  to  marry,  the 

said  plaintiff  did  on  or  about  the  

day  of  ,  1910,  at  the  request  of 

the  defendant,  come  from  said  Wash- 
ington City  to  Portland,  Oregon,  and 
that  said  defendant  at  said  last  named 
city,  on  or  about  the  day  last  named, 
again    promised    and    agreed   to    marry 

said  plaintiff  on  the  day  of  , 

1910;  and  plaintiff  avers  that  she,  con- 
fiding in  the  promises  of  said  defend- 
ant, hath  always  from  thence  hith- 
erto remained,  and  still  is  sole  and 
unmarried,  and  has  been  for  and  dur- 
ing all  the  time  aforesaid,  to-wit,  since 

the  day  of  ,    1910,   until  the 

marriage  of  the  defendant  hereinafter 
stated,  ready  and  willing  to  marry  the 
said  defendant,  whereof  the  said  de- 
fendant has  always  had  notice,  yet  the 
said  defendant  not  regarding  his  said 
promise,  did  after  making  said  prom- 
ise, on  or  about  the  day  of  , 

1910,     wrongfully     marry     one 


contrary  to  his  said  promise,  whereby 
the  plaintiff  has  sustained  and  is  dam- 
aged in  the  sum  of  dollars. 

Wherefore  she  prays  judgment  against 

said  defendant  for  the  sum  of 

and  costs  of  this  action. 

Joseph  W.  Taylor, 
Attorney  for  Plaintiff. 
Verification. 

Form  Adapted  from  Ortiz  v.  Navarro, 
10  Tex.   Civ.  App.   195,  30  S.  W.  581: 
Title   of  Action   and   Court. 
The    plaintiff    for    cause    of    action 
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against  the  defendant,  alleges  that  on 

or   about   the   day   of   ,    1910, 

at  the  request  of  the  defendant,  she 
promised   to   marry   him    on    or    about 

the  day  of  ,  1910,  in  Laredo, 

Texas,  and  that  in  consideration  of 
her  said  promise,  the  defendant  then 
faithfully  promised  her  that  he  would 

marry  her  on  or  about  the  said day 

of  ,  1910,  in  Laredo,  Texas.     That 

from  the  time  of  the  making  of  said 
promises  she  had  been  able  and  ready 
and  willing,  and  offered  to  marry  the 
defendant,  but  that  the  defendant  dis- 
regarding his  said  promise,  failed  and 

refused  to  marry  her  on  said  day 

of  ,  1910,  or  at  any  time  there- 
after, and  in  utter  disregard  of  his 
promise  and  contract  of  marriage,  and 
without  plaintiff's  consent,  the  defend- 
ant  on    the   day    of    ,     1911, 

married  another  woman.  That  by  the 
breach  of  said  marriage  contract  she 
lost  an  advantageous  matrimonial  con- 
nection with  the  defendant,  who  was 
and  is  a  man  of  wealth  and  high  social 
position,  and  her  affections  have  been 
blighted,  her  feelings  lacerated  and 
spirits  wounded,  and  much  mental  dis- 
tress   and    humiliation    caused    her,    to 

her   damage  in  the  sum   of  

Demand  of  judgment,  etc. 

Form  of  Declaration. — Adapted  from 
Pollock  v.  Sullivan,  53  Vt.  507,  38  Am. 
Eep.  702: 

Title  of  Court  and  Commencement. 
In  a  plea  of  the  case  for  that  where- 
as, heretofore,  to-wit,  on  the  26th  day 
of  May,  1910,  at  St.  Albans  aforesaid, 
the  plaintiff  being  sole  and  unmarried, 
and  fully  competent  to  contract  to 
marry,  and  the  defendant  representing 
himself  to  be  sole  and  unmarried,  and 
fully  competent  to  contract  to  marry, 
the  said  defendant  did  in  considera- 
tion of  the  promise  of  the  plaintiff  to 
marry  him,  the  said  defendant  then 
and  there  at  St.  Albans  aforesaid,  faith- 
fully promise  to  marry  the  said  plain- 
tiff; and  the  plaintiff  confiding  in  said 
representations  and  promise,  hath  from 
that  time  to  this  remained,  and  still 
is  sole  and  unmarried,  and  had  no 
knowledge  or  information  that  any  of 
said  representations  of  the  defendant 
were  false  or  fraudulent  at  the  time 
of  making  of  said  mutual  promise  to 
marry.      And   the    plaintiff    avers    that 
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fendant's  breach.10  The  cause  of  action  being  transitory,  if  the  dec- 
laration sets  up  a  promise  made  in  a  foreign  country,  a  failure  to  allege 
a  right  of  action  under  the  laws  of  that  country  does  not  go  to  the 
jurisdiction  of  the  subject-matter.20 

b.     Mutuality  of  Promise.  —  It  must  be  alleged  that  the  promise  to 
marry  was  mutual.21 


said  representations  of  said  defendant 
were  false,  fraudulent,  deceitful  and 
untruthful  in  every  respect,  and  that 
the  said  defendant  then  was,  and  for  a 
long  time  before,  had  been,  and  still 
is  a  married  man,  and  living  with  his 

wife   at   ,   all    of   which   the 

defendant  well  knew,  and  so  the  said 
defendant  craftily,  subtly,  deceitfully 
and  maliciously  deceived  and  defraud- 
ed the  said  plaintiff  in  obtaining  said 
promise  to  marry,  and  grossly  and 
wantonly  wronged  and  injured  the  said 
plaintiff  by  depriving  her  of  her  good 
name  and  reputation,  whereby  the 
plaintiff  has  suffered  great  wrong  and 
injury  and  damage  to  her  feelings,  and 
disappointment  of  her  reasonable  ex- 
pectations, money  value  and  worldly 
advantages  of  marriage,  permanent 
home  and  advantage  of  domestic  hap- 
piness, to   the   damage   of   the  plaintiff 

.     Wherefore  she   prays 

judgment  for  said  sum  and  costs  of 
suit. 


Attorney  for  Plaintiff. 

Verification. 

19.  Graves  v.  Rivers,  123  Ga.  224, 
51  S.  E.  318. 

A  declaration  which  avers  that  the 
defendant  promised  to  marry  the  plain- 
tiff in  a  reasonable  time,  and  plaintiff 's 
readiness  to  marry  the  defendant,  and 
that  a  reasonable  time  has  elapsed,  and 
the  defendant's  failure  to  marry  her, 
and  his  continued  neglect  and  refusal 
to  do  so,  states  a  good  cause  of  action. 
Clements  v.  Moore,  11  Ala.  35,  37. 

In  Getzelson  v.  Bernstein,  15  Misc. 
627,  37  N.  Y.  Supp.  220,  the  first  para- 
graph of  the  complaint  alleged  mutual 
promises  of  marriage  "on  request," 
made  by  plaintiff  and  defendant.  The 
second  paragraph  alleged  the  readiness 
and  willingness  of  the  plaintiff  to  ful- 
fil her  promise.  The  fifth  paragraph 
alleged  a  request  made  by  plaintiff  on 
defendant  to  fulfil  his  promise,  and  his 
refusal  to  comply  and  consequent 
breach  of  his  promise.  These  allega- 
tions made  a  good  complaint  of  a  cause 
of  action  for  breach  of  promise. 


A  promise  to  marry  and  not  merely 
a  proposal  of  marriage  must  be  set  out. 
Broyhill  v.  Norton,  175  Mo.  190,  74 
S.    \V.   1024. 

20.  Massucco  v.  Tomassi,  80  Vt.  186, 
67  Atl.  551. 

Videlicet. — In  the  above  case  the 
chief  justice  said:  "The  omission  in 
the  original  declaration  to  lay  the  ac- 
tion in  Washington  county  under  a 
videlicet,  does  not  affect  the  jurisdic- 
tion of  the  court  to  try  the  case;  for 
in  this  state  that  fiction  does  not  desig- 
nate the  county  from  which  the  jury 
is  to  come,  as  it  did  at  the  common 
law,  but  the  place  of  trial  is  deter- 
mined by  the  statute.  We  hold  in  this 
regard  as  they  do  in  Massachusetts 
under  a  similar  statute.  Briggs  V. 
Nantucket  Bank,  5  Mass.  94;  Gay  V. 
Homer,  13  Pick.  535." 

21.  Ind. — Adams  v.  Byerly,  123  Ind. 
368,  24  N.  E.  130;  Cates  v.  McKinney, 
48  Ind.  562,  17  Am.  Rep.  768.  Mo.— 
Roper  v.  Clay,  18  Mo.  383,  59  Am.  Dec. 
314.  N.  Y.— Hughes  v.  Walter,  116  N. 
Y.   Supp.    1. 

No  Set  Form. — See  Leaman  v.  Thomp- 
son, 43  Wash.  579,  86  Pac.  926. 

An  allegation  in  a  complaint  that 
on  a  certain  day  named  the  plaintiff 
and  defendant  agreed  to  marry  one 
another,  is  sufficient  as  to  mutuality  of 
the  contract  to  marry.  Jones  r.  Lay- 
man, 123  Ind.  569,  571,  24  N.  E.  363. 

In  Edwards  v.  Edwards,  93  Iowa  27, 
61  N.  W.  413,  it  was  averred  in  the 
petition  "that  on  the  8th  day  of  July, 
1891,  the  plaintiff  and  defendant  en- 
tered into  a  verbal  contract  by  which 
the  said  defendant  promised  and  agreed 
to  marry  the  plaintiff."  On  a  motion 
in  arrest  this  averment  sufficiently 
showed  mutuality  of  contract. 

On  Request. — In  Snythe  v.  Greacen, 
91  N.  Y.  Supp.  450,  it  was  alleged 
that  "on  or  about  May  21,  1892,  'in 
consideration  that  the  plaintiff,  who 
was  then  a  sole  and  unmarried  wom- 
an, at  the  request  of  the  defendant, 
agreed  and  would  marry  him  on  such 
request,  the  defendant  promised  the 
plaintiff  to  so  marry  her  on  his  re- 
Vol.  IV 


552 


BREACH  OF  PROMISE 


c.  Plaintiff's  Readiness  to  Perform.  —  It  must  be  alleged  that  the 
plaintiff  was  ready  and  willing  to  comply  with  the  contract.22 

d.  Plaintiff's  Offer  to  Perform.  —  Where  the  time  and  place  of 
performance  are  not  fixed  by  agreement  of  the  parties,  an  offer  to 
marry  on  the  part  of  the  plaintiff  must  be  alleged.23  But  where  it 
appears  from  the  complaint  or  declaration  that  the  defendant  has  mar- 
ried another  person,  it  is  not  necessary  to  allege  an  offer  to  marry  on 
the  part  of  the  plaintiff.24  Nor  is  it  necessary  where  a  defendant  has 
denied  or  repudiated  his  promise.26 


quest.'  It  is  further  alleged  that 
after  the  making  of  said  promise  and 
undertaking  of  the  defendant,  to-wit, 
©n  the  20th  day  of  March,  1902,  and 
at  divers  other  places  the  plaintiff  re- 
quested the  defendant  to  marry  her, 
but  the  defendant  disregarding  his 
promise  and  undertaking,  did  not  nor 
would  he  at  any  time  before  or  after 
marry  her."  Held  that  the  alleged 
contract  lacks  the  mutuality  which  is 
necessary  to  support  a  contract  based 
upon  the  mutual  promises  of  the  par- 
ties, the  court  saying:  He  promised  to 
marry  the  plaintiff  at  his  request,  or 
in  other  words,  that  he  would  marry 
her  when  he  made  a  request  that  she 
marry  him.  This  was  in  substance  a 
mere  option  to  marry  the  plaintiff, 
without  any  corresponding  obligation 
on  his  part  to  marry  her. 

22.  Graham  v.   Martin,  64  Ind.  567. 
In  Grubbs  v.  Pence,  24  Ky.  L.  Eep. 

2183,  73  S.  W.  785,  the  petition  alleged 
that  in  June,  1901,  plaintiff  and  defend- 
ant  mutually    agreed    to    marry    each 

other  on  the day  of  July,  1901,  at 

Middlesborough,  Kentucky;  that  pur- 
suant to  that  agreement,  the  plaintiff 
went  to  Middlesborough  and  remained 
there  during  that  month,  and  was  will- 
ing and  ready  to  comply  with  her  part 
of  the  contract  and  marry  the  defend- 
ant, but  that  the  defendant  failed 
and  refused  to  keep  his  contract  to 
marry  her.  The  facts  alleged  consti- 
tuted a  good  cause  of  action  and  this 
was    sufficiently   definite    as   to   time. 

23.  Fible  v.  Caplinger,  13  B.  Mon. 
(Ky.)  464;  Martin  V.  Patton,  1  Litt. 
(Ky.)  233;  Burks  v.  Shain,  2  Bibb. 
(Ky.)  341,  5  Am.  Dec.  616;  Broyhill 
«.  Norton,  175  Mo.  190,  202,  74  S.  W. 
1024;  Cole  v.  Holliday,  4  Mo.  App.  94, 
98. 

24.  lad. — Hunter  v.  Hatfield,  68  Ind. 
416;  Graham  v.  Martin,  64  Ind.  567; 
Folz  v.  Wagner,  24  Ind.  App.  694,  57 
N.    E.    564.      N.    T. — Kerns    V.    Hagen- 
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buckle,  17  N.  Y.  Supp.  367.  Ore.— 
Lahey  v.  Knott,  8  Ore.  199. 

An  allegation  that  the  defendant 
married  another  is  equivalent  to  aver- 
ring a  breach  of  the  contract  to  marry 
plaintiff.  Clements  v.  Moore,  11  Ala. 
35;  Brown  v.  Odill,  104  Tenn.  250,  258, 
56  S.  W.  840,  78  Am.  St.  Rep.  914,  52 
L.  B.  A.  660. 

In  McConahey  v.  Griffey,  82  Ala. 
564,  48  N.  W.  983,  "the  petition  al- 
leges that  on  or  about  the  15th  day 
of  April,  1887,  the  plaintiff  and  defend- 
ant entered  into  an  agreement  by  vir- 
tue of  which  defendant  was  to  marry 
the  plaintiff;  that  at  that  time  defend- 
ant was  in  a  delicate  condition  of 
health,  and  the  performance  of  the 
agreement  was  made  to  depend  upon 
his  restoration  to  health,  so  that  the 
marriage  would  be  expedient,  and  he 
could  perform  his  agreement;  that  the 
defendant  recovered  his  health,  but 
ignored  his  agreement,,  and  on  the 
23rd  day  of  October,  1888,  married 
another  woman."  This  set  forth  a 
good  cause  of  action. 

25.  Mina. — Hill  v.  Jones,  109  Minn. 
370,  123  N.  W.  927.  R.  I.— Clark  v. 
Corey,  24  R.  I.  137,  140,  52  Atl.  811; 
Kelley  v.  Brennan,  18  R.  I.  41,  25  Atl. 
346.  Wis — Olson  v.  Solverson,  71  Wis. 
663,    667,   38    N.    W.   329. 

In  Adams  v.  Byerly,  123  Ind.  368, 
24  N.  E.  130,  the  material  averments 
of  the  complaint  were,  "that  on  the 
1st  day  of  October,  1885,  in  considera- 
tion that  the  plaintiff  being  unmar- 
ried, at  the  request  of  the  defendant, 
promised  to  marry  him;  the  defendant 
promised  to  marry  the  plaintiff  on  or 
about  the  30th  day  of  April,  1886,  and 
that  the  plaintiff  confiding  in  the 
promise  of  the  defendant,  had  been 
during  all  the  time,  and  still  was 
ready,  etc,  and  that  she  had,  in  reli- 
ance on  the  promise  of  the  defendant, 
incurred  great  erpense  in  preparing 
suitable    clothing,    and    otherwise    get- 
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e.  Demand.  —  "Where  the  contracting  parties  have  never  agreed  on 
a  date  for  the  consummation  of  their  engagement,  nothing  else  occur- 
ring, no  breach  exists  until  a  request  and  refusal  is  alleged  and 
proven.** 

f.  Tim*.  —  The  time  of  making  and  time  of  performance  of  the 
contract  need  not  be  set  forth  with  any  great  particularity." 

g.  Age  of  Parties.  —  It  is  not  necessary  to  allege  the  age  of  the 
plaintiff,*8    nor  that  either  party  was  of  marriageable  age.2* 

h.  Seduction  of  Plaintiff.  —  It  is  permissible  to  allege  the  seduc- 
tion of  the  plaintiff  in  aggravation  of  damages,"  and  in  some  juris- 
dictions seduction  must  be  pleaded  in  order  to  constitute  an  element 


ting  ready  to  comply  with  her  engage- 
memt,  of  all  of  which  the  defendant 
had  notice";  and  "that  the  defendant 
wholly  failed  and  refused  to  marry  the 
plaintiff  at  the  time  set,  and  that  he 
has  hitherto  wholly  refused  so  to  do, 
to  the  plaintiff's  damage,  etc."  This 
■et  forth   a   good   eauso  of  action. 

26.  Broyhill  v.  Norton,  175  Mo.  190, 
74  S.  W.  1024;  Clark  v.  Corey,  24  B,  I. 
137,   52    Atl.    811. 

Where  it  is  alleged  in  the  declara- 
tion that  the  promise  of  marriage  was 
to  be  performed  on  request,  a  special 
request  must  be  averred.  Martin  r. 
Patton,  1  Litt.   (Ky.)   233. 

la  an  action  for  breach  of  promise 
where  the  lime  Jor  performance  is  not 
fixed,  the  declaration  must  allege  a 
special  request  on  the  part  of  the  plain- 
tiff to  fulfil  the  agreement,  unless  the 
defendant  has  incapacitated  himself 
from  performance  by  marrying  an- 
other, in  which  case  that  fact  should 
be  stated.  Cole  v.  Holliday,  4  Mo.  App. 
94,    98. 

The  plaintiff  is  not  required  to  show 
a  request  upon  the  defendant  to  marry 
her  after  she  has  once  done  so  and  he 
has  refused.  Buelna  V.  Ryan,  139  Cal. 
630,    73    Pac.    466. 

27.  Ordinarily  the  date  of  the  con- 
tract or  injury  on  which  the  action 
is  based  is  not  material.  It  is  averred 
■imply  as  a  matter  of  form.  So  in  a 
eount  on  a  promise  to  marry  generally 
it  is  a  declaration  in  assumpsit  for 
breach  of  the  contract;  the  dates  of 
the  promise  and  request  for  perform- 
ances need  not  be  so  stated  as  to  show 
the  lapse  of  a  reasonable  time  between-" 
them  for  performance.  Being  imma- 
terial and  merely  formal,  the  dates 
may  be  tried  under  a  videlicet,  and  the 
proof    may    vary    therefrom.      Connolly 


v.  Bollinger,  67  W.  Va.  30,  67  S.  E.  71, 
per   Poffenbarger,  J. 

Time  of  Performance. — In  Haymond 
v.  Saucer,  84  Ind.  3,  the  complaint  al- 
leged "that  heretofore,  to-wit,  May  1st, 
1878,  in  consideration  of  the  defend- 
ant's promise  to  marry  the  plaintiff, 
she  promised  to  marry  him,  and  they 
mutually  promised  to  marry  the  other 
thereafter,  to-wit,  in  a  reasonable  time; 
that  lubsequently  they  agreed  to  marry 
as  aforesaid  thereafter,  to-wit,  Novem- 
ber 14th,  1878."  The  promise  was 
held  to  consummate  the  marriage  on 
the  14th  day  of  November,  1878. 

Time  of  Contract. — An  allegation  in 
a    declaration     that     the     contract     to 

marry   was    made   on    the   day   of 

January,  1895,  and  at  and  on  divers 
other  days  and  times  before  the  com- 
mencement of  the  action,  was  held 
sufficient  as  to  time  of  making  the 
contract.  Spellings  V.  Parks,  104  Tenn. 
351,   58   S.   W.   126. 

28.  Glasscock  v.  Shell,  57  Tex.  215. 

29.  Jones  v.  Layman,  123  Ind.  569, 
571,   24   N.   E.   363. 

30.  Cal. — Lanigan  v.  Neely,  4  CaL 
App.  760,  772,  89  Pac.  441.  Colo.— 
Harrison  r.  Carlson,  45  Colo.  55,  101 
Pac.  76.  Ga. — Graves  v.  Rivers,  123 
Ga.  224,  51  S.  E.  318.  Ind — Haymond 
v.  Saucer,  84  Ind.  3.  la. — Lauer  v.  Ban- 
ning, 131  N.  W.  783;  Geiger  V.  Payne, 
102  Io^va  581,  69  N.  W.  554,  71  N.  W. 
571.  Mo. — Bird  v.  Thompson,  96  Mo. 
424,  9  S.  W.  788.  Ore. — Osmun  V.  Win- 
ters, 25  Ore.  260,  35  Pac.  250.  Tenn. 
Spellings  v.  Parks,  104  Tenn.  351,  58 
S.  W.  126.  Wis. — Hanson  v.  Johnson, 
141   Wis.    550,    124   N.   W.   506. 

Seduction  superinduced  by  means  of 
promise  of  marriage  may  be  alleged  as 
matter  of  aggravation.  Collins  ft 
Mack,  31  Ark.  684. 
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of  damages.31     In  other  jurisdictions  it  may  be  proved  although  not 
specially  pleaded  in  the  complaint  or  declaration.32 

i.  Damages.  —  Exemplary  or  punitive  damages  need  not  be  specif- 
ically declared  for  in  the  declaration  or  complaint.38 

3.  Amendments.  —  Permission  to  the  plaintiff  to  amend  her  com- 
plaint in  an  action  for  breach  of  promise  is  left  largely  to  the  discre- 
tion of  the  trial  court.  And  it  is  only  in  cases  where  an  abuse  of  such 
discretion  plainly  appears  that  an  appellate  court  will  interfere.34 

4.  Variance.  —  A  material  variance  between  the  eomplaint  and  the 
proof,  as  to  the  time  and  conditions  of  performance,  entitles  the  de- 
fendant to  a  non-suit.36 

B.  The  Plea  or  Answer.  —  1.  The  General  Issue.  —  a.  In  Gen- 
eral. —  In  an  action  for  breach  of  promise,  the  general  issue  is  made 
by  a  plea  of  non-assumpsit.88 


31.  Ga. — Anderson  v.  Kirby,  125 
Ga.  62,  54  S.  E.  197,  114  Am.  St.  Eep. 
185.  Ind — Cates  V.  McKinney,  48  Ind. 
562,  17  Am.  Rep.  768.  la. — Herriman 
P.  Layman,  118  Iowa  590,  92  N.  E.  710. 
Me.— Tyler  t.  Salley,  32  Me.  128,  19 
Atl.  107.  Tex.— Daggett  v.  Wallace,  75 
Tex.  352,  13  S.  W.  49,  16  Am.  St.  Rep. 
908.  Wis— Leavitt  c.  Cutler,  37  Wis. 
46,   54. 

32.  111.— Poehlman  v.  Kertz,  204  111. 
418,  68  N.  E.  467;  Fidler  v.  McKinley, 
21  111.  308;  Lowden  v.  Morrison,  36  111. 
App.  495.  Ind. — Haymond  v.  Saucer, 
84  Ind.  3;  Kurtz  v.  Frank,  76  Ind.  594, 
40  Am.  Rep.  275.  Kan. — Sramek  v. 
Sklenar,  73  Kan.  450,  85  Pac.  566. 
Mass. — Kelley  v.  Riley,  106  Mass.  339, 
8  Am.  Rep.  336;  Sherman  v.  Rawson, 
102  Mass.  395.  Mich.— Bennett  v. 
Beam,  42  Mich.  346,  4  N.  W.  8,  36 
Am.  Rep.  442;  Sheahan  v.  Barry,  27 
Mich.  217.  Neb. — Musselman  v.  Bar- 
ker, 26  Neb.  737,  42  N.  W.  759.  N.  J. 
Coil  v.  Wallace,  24  N.  J.  L.  291.  Tenn. 
Conn  v.  Wilson,  2  Overt,  233.  W.  Va. 
McKinsey  v.  Squires,  32  W.  Va.  41,  9 
S.  E.  55.  Wis.— Giese  v.  Schultz,  69 
Wis.   521,   34   N.   W.   913. 

33.  Jacoby  v.  Stark,  205  111.  34,  68 
N.  E.  557.  See  Kelley  v.  Highfield,  15 
Ore.  277,  14  Pac,  744;  Giese  v.  Schultz, 
69   Wis.   521,  34  N.   W.   913. 

In  Daggett  v.  Wallace,  75  Tex.  352, 
13  S.  W.  49,  16  Am.  St.  Rep.  908,  it 
was  averred  in  the  petition  that  by 
reason  of  the  breach  of  defendant's 
promise,  the  plaintiff  had  sustained 
the  loss  of  an  advantageous  matri- 
monial connection,  the  defendant  be- 
ing a  man  of  wealth  and  social  posi- 
tion; and  that  in  addition  thereto  her 
affections    had    been    disregarded    and 
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blighted,  her  feelings  lacerated  and  her 
spirits  wounded,  resulting  in  mentai 
distress  and  humiliation.  Held  that 
the  plaintiff  could  recover  upon  these 
allegations. 

Relation  of  the  Parties. — In  an  action 
for  breach  of  promise,  allegations  of  cir- 
cumstances antecedent  to  the  promise 
of  marriage  which  tend  to  show  the 
relations  of  the  parties,  and  the  state 
of  feeling  between  them  at  the  time 
of  the  alleged  promise  are  permissible. 
Anderson  v.  Kirby,  125  Ga.  62,  54  S.  E. 
197,    114   Am.   St.   Rep.    185. 

34.  Buelna  v.  Ryan,  139  Cal.  630, 
73   Pac.   466. 

In  Schreckengast  v.  Ealy,  16  Neb. 
510,  20  N.  W.  853,  the  promise  of  the 
defendant  was  alleged  in  the  petition 
to  have  been  made  on  the  17th  day 
of  September,  1878.  To  this  the  de- 
fendant among  other  defenses,  pleaded 
infancy.  "During  the  progress  of  the 
trial  the  court  permitted  an  amended 
petition  to  be  filed,  alleging  new  and 
distinct  promises  and  a  ratification  of 
the  former  promise  after  the  defend- 
ant became  of  age."  This  was  a 
proper  exercise  of  discretion  by  the 
court. 

35.  In  Bailey  v.  Brown,  4  Cal.  App. 
515,  88  Pac  518,  the  complaint  alleged 
that  the  defendant  agreed  to  marry 
the  plaintiff  upon  her  request  at  any 
time.  The  proof  showed  that  defend- 
ant agreed  to  marry  plaintiff  after 
the  death  of  her  mother,  and  that  her 
mother  was  still  living.  This  was  a 
fatal  variance  entitling  the  defendant 
to    a   non-suit. 

36.  Wilkinson  v.  Pomeroy,  10 
Blatchf.  524,  29  Fed.  Cas,  No,  17,675. 
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b.  Matters  Provable  Under  the  General  Issue.  —  Neither  justifica- 
tion of  a  breach  of  promise,"  nor  rescission  of  the  contract,58  can  be 
shown  under  the  general  issue,  but  must  be  specially  pleaded. 

2.  Counts,  Paragraph*  and  Separate  Statements.  —  It  Is  well  set- 
tled that  a  single  paragraph  of  an  answer  to  a  complaint  for  breach 
of  promise  of  marriage  cannot  confess  the  cause  of  action  and  also 
deny  it.89 

3.  Physical  Unfitness.  —  Where  a  party  has  been  rendered  unfit 
for  the  marital  relation  by  reason  of  disease  or  physical  defects,  the 
fact  should  be  pleaded  by  way  of  confession  and  avoidance.*0 

4.  Bad  Character  of  Plaintiff.  —  Bad  character  of  a  female  plain- 
tiff, unknown  to  the  defendant  at  the  time  of  his  promise  to  marry, 


37.  Smith  v.  Braun,  37  La.  Ann.  226. 

38.  Mabin  c.  Webster,  129  In<L  430, 
28  N.  E.  863,  28  Am.  St.  Rep.  129. 

39.  An  answer  to  a  complaint  for 
breach  of  promise  whieh  denies  the 
promise  and  also  pleads  in  confession 
and  avoidance,  is  clearly  bad.  Coble 
v.  Eltxroth,  125  Ind.  429,  25  N.  E.  544. 

40.  la. — Vierling  v.  Binder,  113  Iowa 
337,  85  N.  W.  621.  Ky.— Edmonds  V. 
Hughes,  115  Ky.  561,  74  S.  W.  283; 
Gardner  v.  Arnett,  21  Kv.  L.  Rep.  1,  50 
S.  W.  840.  Mich.— G odd ard  v.  West- 
cott,  82  Mich.  ISO,  46  N.  W.  242.  N.  C. 
Allen  v.  Baker,  86  N.  C.  91,  41  Am. 
Rep.  444.  Pa.— Gring  v.  Lerch,  112 
Pa.   244,   3   Atl.   841,   56   Am.   Rep.   314. 

In  cases  on  ill  health  as  a  defense 
to  such  an  action,  see  Grover  V.  Zook, 
44  Wash.  489,  87  Pac  638,  7  L.  R.  A. 
N.    S.   582,    note. 

In  Shackleford  v.  Hamilton,  93  Ky. 
80,  19  S.  W.  5,  40  Am.  St.  Rep.  166, 
15  L.  R.  A.  531,  the  answer  of  the 
defendant  alleged  "that  at  the  time 
he  made  the  contract  to  marry  the 
plaintiff  he  believed  himself  to  be  in 
good  and  sound  health,  and  knew  of 
no  impediment  to  its  consummation. 
That  long  prior  to  any  contract  of  mar- 
riage with  the  plaintiff  he  contracted 
a  loathsome  disease  called  'syphilis,' 
and  was  treated  for  it  by  skilled  phys- 
icians until  he  was  pronounced  cured, 
and  free  from  the  malady;  that  this 
was  long  before  he  made  the  acquain- 
tance of  the  plaintiff.  That  he  con- 
sulted two  reputable  physicians,  one 
of  whom  made  a  thorough  examination 
of  his  person,  and  advised  him  that 
there  was  not  the  slightest  evidence 
of  the  existence  of  the  disease,  and 
this  was  long  before  he  thought  of 
marrying  the  plaintiff   or  anyone   else. 


That  hie  regular  physician  who  had 
treated  his  disease,  advised  him  that 
he  was  cured,  and  in  a  fit  state  to 
marry,  and  could  safely  do  so.  That 
after  this  time,  and  with  the  belief 
in  good  faith  that  the  malady  no  longer 
existed,  he  made  the  contract  with  the 
plaintiff  induced  by  the  love  and  affec- 
tion he  had  for  her;  .  .  .  that 
after  the  engagement  to  marry  and 
without  any  fault  on  his  part,  symp- 
toms of  the  disease  again  appeared, 
and  is  now  upon  him,  and  he  is  advised 
by  his  physicians  that  he  ought  not 
to  marry;"  and  "that  prior  to  the 
bringing  of  this  action  he  made  known 
to  the  plaintiff  the  grounds  of  his  re- 
fusal, etc."  This  set  up  a  good  de- 
fense. 

In  an  action  for  breach  of  promise, 
a  plea  that  after  the  making  of  the 
promise,  and  before  the  time  for  its 
fulfillment,  the  defendant  had  by  the 
act  of  God,  and  without  his  own  fault, 
become  sick  of  a  bodily  disease  which 
rendered  him  unfit  to  marry,  sets  up 
a  good  defense.  Sanders  v.  Coleman, 
97  Va.  690,  34  S.  E.  621,  47  L  B.  A. 
581. 

Mitigation  of  Damages. — Defendant 
may  plead  and  prove  in  mitigation  of 
damages,  that  at  the  time  of  the  breach 
of  contract  to  marry  he  was  afflicted 
with  an  incurable  disease,  and  that 
marriage  would  have  an  injurious  ef- 
fect upon  him.  Mabin  v.  Webster,  129 
Ind.  430,  28  N.  E.  863,  28  Am.  St.  Rep. 
199. 

Where  a  defendant  seeks  to  miti- 
gate the  damages  on  account  of  in- 
ability to  perform  the  marriage  con- 
tract by  reason  of  his  ill  health,  the 
fact  must  be  pleaded.  Edge  v.  Griffin 
(Tex.   Civ.  App.),   63  S.  W.   148. 
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must  be  specially  pleaded  in  order  to  be  available  in  defense." 

5.  Illegality  of  Consideration.  —  Illegality  of  consideration  for  the 
promise  must  be  specially  pleaded.48 

VII.  PROCESS.  —  A  summons  in  an  action  for  breach  of  promise 
must  give  the  defendant  the  same  information  contained  in  the  decla- 
ration, or  the  substance  of  it,  and  if  it  fails  to  do  so,  it  is  sufficient 
cause  for  the  abatement  of  the  writ.** 

VIII.  VERDICT.  —  The  verdict,  in  actions  for  breach  of  promise, 
must  be  responsive  to  the  issues  raised.44    An  appellate  court  will  not 


4L     HI LaPorte  v.  Wallace,  89  111. 

App.  517.  la.— William*  v.  Fahn,  119 
Iowa  746,  94  N.  W.  252.  Ky  —  Bracken 
v.  Dinning,  141  Ky.  265,  132  S.  W.  425. 
La. — Morgan  v.  Yarborough,  5  La.  Ann. 
316.  Me. — Berry  v.  Bakeman,  44  Me. 
164.  Mass. — Colburn  v.  Marble,  198 
Mass.  376,  82  N.  E.  28,  30,  124  Am. 
St.  Rep.  561.  Pa. — Von  Storch  v. 
Griffin,  77  Pa.  504.  Term  —  Goodall  v. 
Thurman,  1  Head  209.  Vt. — Foster  ». 
Hanchett,  68  Vt.  319,  35  AtL  316,  54 
Am.   St.   Rep.   886. 

In  a  suit  for  breach  of  a  contract 
to  marry  where  seduction  is  alleged 
in  aggravation  of  damages,  a  plea  of 
previous  unehastity  must  aver  that 
sueh  unehastity  was  not  known  to  the 
defendant  when  he  promised  to  marry 
the  woman.  Bowman  v.  Bowman,  153 
Ind.  498,  501,  55  N.  E.  422. 

A  plea  setting  forth  that  after  de- 
fendant made  the  promise  to  marry, 
he  learned  that  plaintiff  had  been 
prior  to  his  acquaintance  with  her,  de- 
livered of  a  bastard  child,  and  that  she 
fraudulently  concealed  that  fact  from 
him  at  the  time  of  the  making  of  said 
promise,  is  a  good  defense  to  an  action 
for  breach  of  promise.  Bell  V.  Eaton, 
28  Ind.  463,  92   Am.  Dec.  329. 

An  answer  alleging  that  at  the  time 
the  promise  to  marry  was  made  the 
defendant  believed  the  plaintiff  to  be 
a  virtuous  woman,  and  'that  he  did 
not  at  that  time  or  prior  thereto  know 
that  she  was  or  had  bben  an  immoral 
or  unchaste  woman,  or  that  she  had 
been  guilty  of  lewd  or  lascivious  con- 
duct with  other  men,  but  since  his 
promise  he  had  learned,  and  now 
charges  it  to  be  true,  that  she  was 
prior  thereto,  then  and  now  unchaste, 
and  that  she  has  been  guilty  of  adul- 
tery with  other  men,"  sets  up  a  good 
defense  in  bar  to  an  action  for  breach 
of  promise.  Edmonds  v.  Hughes,  115 
Ky.   561,   71   S.   W.   2S3. 

Improper   and    lewd    conduct    on    the 
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part  of  the  plaintiff  tending  to  show 
criminal  intercourse  with  other  men 
after  the  promise  to  marry,  must  be 
specially  pleaded  in  order  to  be  avail- 
able as  a  defense  to  an  action  for 
breach  of  promise.  Kniffen  v.  McCon- 
nell,  30  N.  Y.  285. 

Mitigation  of  Damages. — Bad  char- 
acter of  a  plaintiff  where  relied  on 
to  lessen  the  damages,  must  be  pleaded. 
Herriman  t>.  Layman,  118  Iowa  590,  92 
N.  W.   710. 

In  Keegan  v.  Sage,  25  N.  Y.  Supp. 
78,  the  plaintiff  alleged  in  her  complaint 
that  she  was  and  ever  has  been  chaste 
and  a  virgin.  The  defendant  denied 
this  allegation  and  asserted  affirmative- 
ly that  she  had  led  a  profligate  life, 
and  that  in  consequence  of  her  prof- 
ligacy she  had  been  repeatedly  com- 
mitted by  police  magistrates  and  has 
sought  to  mask  her  identity  under  a 
variety  of  aliases.  Held  to  be  a  good 
plea  in  mitigation  of  damages. 

42.  Cal. — Boigneres  v.  Boulon,  54  Cal. 
146;  Hanks  v.  Naglee,  54  Cal.  51,  35 
Am.  Rep.  67.  Ind. — Saxon  v.  Wood,  41 
Ind.  App.  242,  30  N.  E.  797.  Ky — Ed- 
monds v.  Hughes,  115  Ky.  561,  566,  74 
S.  W.  283.  N.  Y.— Steinfeld  v.  Levy, 
6  Abb.  Pr.  (N.  S.)  25.  Tenn.— Spell- 
ings v.  Parks,  104  Tenn.  351,  58  S.  W. 
126;  Goodall  v.  Thurman,  1  Head  209. 
Va.— Burke  v.  Shaver,  92  Va.  345,  23 
S.  E.  749. 

An  answer  to  a  petition  for  breach 
of  promise,  alleging  that  the  considera- 
tion for  the  contract  was  the  agree- 
ment by  the  plaintiff  to  then  and  there 
have  illicit  sexual  intercourse  with  the 
defendant,  sets  up  a  good  defense  in 
bar  to  the  action.  .Edmonds  V.  Hughes, 
115  Ky.  561,  566,  74  S.  W.  283. 

43.  Grant  v.  Durgin,  45  N.   H.   167. 

44.  Informal  Verdict. — In  Bird  v. 
Thompson,  96  Mo.  424,  428,  9  S.  W. 
788,  the  jury  returned  a  verdict  as  fol- 
lows: "We,  the  jury,  find  the  defendant 
guilty  and   assess  the  damages  at  five 
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set  aside  a  verdict  of  the  jury  in  an  action  for  breach  of  promise  on 
the  ground  that  it  is  excessive,  unless  the  amount  is  so  large  as  to 
evince  partiality,  passion  and  prejudice  on  the  part  of  the  jury.*5 

IX.  COSTS.  —  In  New  York  an  allowance  in  addition  to  costs  can- 
not be  made  in  an  action  for  breach  of  promise  on  the  ground  that  it 
is  "difficult  or  extraordinary,"  within  the  meaning  of  those  words,  as 
used  in  the  New  York  statute.48 

X.  ENFORCEMENT  OF  JUDGMENT.  —  A.  By  Attachment.— 
The  right  to  sue  out  an  attachment  in  actions  for  breach  of  promise 
varies  in  the  different  jurisdictions.47 

B.  By  Arrest.  —  In  some  jurisdictions  the  defendant  may  be  ar- 
rested and  held  to  bail.48  In  some  states  statutes  and  constitutions 
abolishing  imprisonment  for  debt  have  excepted  actions  for  breach  of 
promise  of  marriage.49 


thousand  dollars  ($5,000).  E.  A.  Troost, 
Foreman. "  Held  that  while  the  ver- 
dict was  informal  it  was  sufficient  to 
justify  the  court  in  rendering  judgment 
thereon. 

45.  Fritzinger  v.  Ahrens,  151  111. 
App.  396  (holding  $3000  not  to  be  ex- 
cessive, aggravating  circumstances  ap- 
pearing); Fisher  v.  Barber  (Tex.  Civ. 
App.),  130  S.  W.  871  ([writ  of  error 
denied  by  supreme  court],  holding 
$3500  not  to  be  excessive  under  the  cir- 
cumstances). 

Although  the  defendant  acted  very 
reprehensively  on  the  trial,  a  verdict 
of  $25,000  against  a  railway  mail 
clerk  was  held  to  so  entirely  out  of 
proportion  to  the  means  and  condition 
of  the  party  as  to  indicate  prejudice  on 
the  part  of  the  jurv.  Brovhill  v.  Nor- 
ton,   175   Mo.   190,   74   S.    W.   1024. 

46.  Horner  0.  Webendorfer,  141  App. 
Div.  759,  126  N.  Y.  Supp.  475. 

47.  A  writ  of  attachment  cannot 
be  sued  out  in  an  action  for  breach  of 


promise.     Price  0.   Cox,   83   N.   C.   261; 
Maxwell  v.  McBrayer,  61  N.  C.  527. 

In  West  Virginia  a  suit  in  equity 
may  be  brought  for  breach  of  promise, 
and  a  writ  of  attachment  may  be  is- 
sued therein.  McKinsey  v.  Squires,  32 
W.  Va.  41,  9  S.  E.  55. 

48.  In  an  action  for  breach  of  prom- 
ise, where  affidavits  are  filed  which  suf- 
ficiently set  forth  the  promise  to  marry, 
and  seduction  effected  by  means  of  the 
same,  and  an  attempt  of  the  defendant 
to  elude  the  jurisdiction  and  process 
of  the  court,  and  the  refusal  to  marry, 
such  fraud  is  shown  as  will  warrant  the 
arrest  of  the  defendant  and  holding  him 
to  bail,  but  the  order  therefor  must  be 
special,  formally  adjudging  that  there 
is  fraud,  shown  to  the  satisfaction  of 
the  court  or  officer  ordering  the  ar- 
rest. The  common  order,  viz.  Let  the 
defendant  be  held  to  bail  in  the  sum 
of,  etc.,  is  not  sufficient.  Perry  v.  On, 
35  N.  J.  L,  295,  302. 

49.  Keim  V.  Brumbaugh,  29  Pa. 
Super.  557, 
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I.  DEFINITION.  —  A  breach  of  the  peace1  consists  of  any  act 
which  is  wilful  and  wrongful,  and  results  in  the  violation  of  public 
order  or  decorum.2 

"The  gravamen  of  the  offense  is  the  indulgence  of  improper  conduct, 


L  By  the  word  "peace,"  as  used 
in  the  law  in  this  connection,  is  meant 
the  tranquility  enjoyed  by  citizens  of 
a  municipality  or  community  where 
good  order  reigns  among  its  members. 
It  is  the  natural  right  of  all  persons 
in  political  society,  and  any  intentional 
violation  of  that  right  is  a  "breach  of 
the  peace."  Davis  v.  Burgess,  54  Mich. 
514,  20  N.  W.  540,  52  Am.  Rep.  828; 
8tewart  v.  State,  4  Okla.  Cr.  564,  109 
Pac.  243. 
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2.  Mich. — People  v.  Johnson,  86 
Mich.  175,  48  N.  W.  870,  13  L.  R.  A. 
163,  24  Am.  St.  Rep.  116;  Ware  v. 
Loveridge,  75  Mich.  488,  42  N.  W.  997; 
Robinson  V.  Miner,  68  Mich.  549,  37 
N.  W.  21;  Davis  v.  Burgess,  54  Mich.  514, 
20  N.  W.  540,  52  Am.  Rep.  828;  Peo- 
ple c.  Bartz,  53  Mich.  493,  19  N.  W. 
161;  Way's  Case,  41  Mich.  299,  1  N. 
W.  1021;  Quinn  v.  Heisel,  40  Mich.  576. 
Okla.— Stewart  v.  State,  4  Okla.  Cr. 
564,  109  Pac.  243.    Ore.— State  v.  Nease, 
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and  the  attracting  of  the  attention  of  any  part  of  the  people  of  a  com- 
munity. '  '3 

Illustrations.  —  This  offense  is  very  comprehensive  and  may  emhrace4 
selling  pools  on  horse  races;5  an  attack  upon  a  dwelling  house;6  the 
wanton  discharge  of  fire-arms  in  the  public  streets  of  a  city;7  parading 
the  streets  with  red  flags,  known  as  an  emblem  of  anarchy;8  blowing  a 
horn  in  the  streets  at  night  ;9  being  intoxicated  and  yelling  on  the  public 
streets;10  counseling  or  advising  a  breach  of  the  public  peace,  or  con- 
spiring to  make  a  breach  of  the  peace  -,11  entering  on  land  by  force  and 
ejecting  an  occupant;12  reckless  or  speedy  driving  through  the  streets 
so  as  to  endanger  the  safety  of  pedestrians;13  being  armed  with  danger- 
ous or  unusual  weapons;14  disturbing  religious  worship  or  other  public 
assemblage;15  using  insulting,  abusive  and  obscene  language,  tending 
to  produce  a  breach  of  the  peace;16  mere  epithets  used  in  the  heat  of 


46  Ore.  433,  80  Pac.  897.  R.  I.— State 
V.  White,  18  R.  I.  473,  28  Atl.  968. 

In  Galvin  r.  State,  6  Coldw.  (Tenn.) 
283,  it  is  defined  as  "a,  violation  of 
public  order — the  offense  of  disturbing 
the  public  peace.  An  act  of  public 
indecorum  is  also  a  breach  of  the 
peace." 

In  Ohio  every  indictable  misdemeanor 
under  the  statute  is  a  breach  of  the 
peace.  Ex  parte  Carroll,  9  Ohio  Dec. 
(Reprint)    261. 

3.  Stancliff  v.  United  States,  5 
Ind.  Ter.  486,  82  S.  W.  882. 

4.  The  term  "breach  of  the  peace" 
is  generic,  and  includes  all  violations 
of  public  peace  or  order,  or  acts  tend- 
ing to  the  disturbance  thereof, — a 
definition  broad  enough  to  include  the 
statutory  offense  "the  disturbance  of 
the  peace."  State  v.  Clark,  64  W.  Va. 
625,  63  S.  E.  402. 

5.  State  v.  Ayers,  49  Ore.  61,  88 
Pac.  653,  124  Ani.  St.  Rep.  1036,  10 
L.  R.  A.   (N.  S.)   992. 

6.  N.  H.— State  v.  Batchelder,  5 
N.  H.  549.  N.  Y.— People  v.  Smith,  5 
Cow.  258.  Pa. — Com.  v.  Taylor,  5  Binn. 
277.  Eng. — King  v.  Wilson,  8  Durn.  & 
E.  357. 

7.  People  v.  Bartz,  53  Mich.  493, 
19  N.  W.  161;  Spiars  r.  State,  40  Tex. 
Crim.  437,  50  S.  W.  947. 

But  carrying  a  concealed  weapon  while 
acting  in  an  orderly  manner  is  not  a 
breach  of  the  peace.  Roberson  v. 
State,  43  Fla.  156,  29  So.  535,  52  L.  R. 
A.  751. 

8.  People  v.  Burman,  154  Mich.  150, 
117  N.  W.  589. 

9.  State  v.  Lafferty,  5  Harr.  (Del.) 
491. 


10.  People  v.  Johnson,  86  Mich.  175, 
48  N.  W.  870,  24  Am.  St.  Rep.  116,  13 
L.  R.  A.  163 ;  City  of  De  Soto  V.  Hunter, 
145  Mo.  App.  430,  122  S.  W.  1092 
(prosecution  under  an  ordinance). 

11.  Com.  v.  Willard,  22  Pick.  (Mass.) 
476;  Clifford  v.  Brandon,  2  Campb. 
(Eng.)    358. 

12.  Ind. — Higgins  v.  State,  7  Ind. 
549.  Ky. — Johnson  v.  Clem,  5  Ky.  L. 
Rep.  793.  S.  C— State  t;.  Bates,  70 
S.  E.  170.  Va.— Henderson  v.  Com.,  8 
Gratt.  708,  56  Am.  Dec.  160. 

13.  United  States  t.  Hart,  3  Wheel. 
Cr.  Cas.  304,  26  Fed.  Cas.  No.   15,316. 

14.  State  v.  Griffin,  125  N.  C.  692, 
34  S.  E.  513;  State  v.  Lanier,  71  N.  C. 
288;  State  v.  Davis,  65  N.  C.  298;  State 
r.  Huntly,  25  N.  C.  418,  40  Am.  Dec. 
416;  Simpson  v.  State,  5  Yerg.  (Tenn.) 
356. 

15.  Ala.— Goulding  v.  State,  82  Ala. 
48,  2  So.  478.  Ark.— State  v.  Bledsoe, 
47  Ark.  233,  1  S.  W.  149.  Ga.— Cum- 
mings  v.  State  (Ga.  App.),  69  S.  E. 
918.  N.  C— State  v.  Kirbv,  108  N.  C. 
772,  12   S.   E.  1045. 

Disturbance  of  worship  is  a  common 
law  offense.  2  Chit.  Cr.  Law  21.  See 
U.  S. — United  States  v.  Brooks,  4 
Cranch  C.  C.  427,  24  Fed.  Cas.  No. 
14,655,  holding  that  an  indictment  will 
lie  under  common  law  for  disturbing  a 
Methodist  meeting  though  not  the  es- 
tablished church  of  England,  and 
though  the  holding  of  such  mooting  was 
of  itself  an  offense  under  the  old  com- 
mon law.  Mass. — Com.  v.  Hoxey,  16 
Mass.  385.  Tex.— Young  r.  State  (Tex. 
Crim.),  44  S.  W.  507. 

16.  In  the  presence  of  one's  own 
family.     Mullens  v.   State,  82   Ala.  42, 
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a  private  quarrel,  if  so  public  as  to  disturb  the  peace  of  the  neighbor- 
hood;17 sending  of  threatening  or  abusive  letters  calculated  to  provoke 
a  breach  of  the  peace  ;18  whooping  and  ringing  a  bell  at  night  ;19  abus- 
ing and  vilifying  a  policeman  ;20  attempting  to  incite  violence  by  words 
used  by  a  speaker  at  a  public  meeting;21  disorderly  conduct  on  street 
cars;22  fighting  in  a  public  place;23  disturbance  in  a  saloon;24  games 
of  baseball  on  Sunday  when  prohibited  by  statute.25 

II.  INDICTMENT,  INFORMATION  AND  COMPLAINT.  —  A. 
Description  of  Offense.  —  1.  In  General.  —  No  particular  technical 
words  are  required  to  describe  a  breach  of  the  peace,26  but  the  offense 
itself  should  be  carefully  described.27  The  language  itself  which  con- 
stitutes the  breach  of  the  peace  need  not  be  particularly  set  out,  but 


2  So.  481;  Ware  v.  Loveridge,  75  Mich. 
488,  42  N.  W.  997. 

In  the  presence  of  the  one  against 
whom  it  is  used.  Ark. — Laur  v.  State, 
94  Ark.  178,  126  S.  W.  840;  Moore  v. 
State,  50  Ark.  25,  6  S.  W.  17;  Hearn 
v.  State,  34  Ark.  550.  Cal. — Ex  parte 
Folev,  62  Cal.  508.  Conn — State  v. 
Warner,  34  Conn.  276.  Ga. — Dyer  v. 
State,  99  Ga.  20,  25  S.  E.  609,  59  Am. 
St.  Rep.  228;  Newton  v.  State,  94  Ga. 
593,  19  S.  E.  895.  Mich.— Davis  v. 
Burgess,  54  Mich.  514,  20  N.  W.  540, 
52  Am.  Rep.  828.  Minn. — State  v. 
Shelby,  95  Minn.  65,  103  N.  W.  725. 
N.  H—  State  v.  McConnell,  70  N.  H. 
294,  47  Atl.  267.  Tex. — Johnson  v. 
State  (Tex.  Crim.),  66  S.  W.  1097 
(cursing  calculated  to  bring  on  a  diffi- 
culty); McCullough  v.  State  (Tex. 
Crim.),  44  S.  W.  517;  Christmas  v. 
State     (Tex.    Crim.),     44     S.     W.     175. 

Vt State  v.  Benedict,   11   Vt.   236,   34 

Am.  Dec.   688,  threats  of  bodily  harm, 
if    accompanied    by    menacing    acts. 

Obscene  Language. — Golson  v.  State, 
86  Ala.  601,  5  So.  799;  Mullens  V. 
State,  82  Ala.  42,  2  So.  481. 

17.  State  v.  Appleton,  70  Kan.  217, 
78  Pae.  445;  Com.  v.  Foley,  99  Mass. 
497. 

18.  Peters  v.  State,  166  Ala.  35,  51 
So.  952,  a  dunning  letter  in  which 
abusive  language  was  used. 

19.  Stewart  v.  State,  4  Okla.  Cr. 
564,  109  Pac.   243. 

20.  City  of  De  Soto  v.  Hunter,  145 
Mo.  App.  430,  122  S.  W.  1092. 

But  any  names  applied  to  a  police- 
man would  not  justify  an  arrest  or 
the  use  of  force  agajnst  defendant  un- 
less the  peace  was  disturbed.  Heath 
15.  Hagan,  135  Iowa  495,  113  N.  W. 
342. 

Refusal    to    give     explanation     to     a 
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police  officer  when  accosted,  does  not 
constitute  a  breach  of  the  peace. 
Cook  v.  Hastings,  150  Mich.  289,  114 
N.  W.  71. 

Where  loud  and  offensive  language  is 
used  in  the  presence  of  the  marshal, 
and  the  latter  neglected  to  preserve 
order,  he  was  not  a  "person"  whose 
peace  could  be  disturbed,  within  an 
ordinance.  Village  of  Salem  v.  Coffey, 
113  Mo.  App.  675,  88  S.  W.  772,  93 
S.   W.   281. 

21.  People  v.  Most,  29  N.  Y.  St. 
97;  People  v.  Wallace,  85  App.  Div. 
170,  83  N.  Y.  Supp.  130,  17  N.  T. 
Cr.  432  (haranguing  crowds,  and 
blocking   street   in   defiance    of   police). 

22.  Sailors  v.  State,  108  Ga.  35,  33 
S.  E.  813,  75  Am.  St.  Rep.  17. 

23.  Austin  v.  State,  57  Tex.  Crim. 
611,  124  S.  W.  639.  See  generally  the 
title    "Affray." 

24.  Town  of  Neola  v.  Reichart,  131 
Iowa  492,  109  N.  W.  5. 

25.  Scougale  v.  Sweet,  124  Mich. 
311,  82  N.  W.  1061;  Ex  parte  Carroll, 
9  Ohio  Dec.   (Reprint)   261. 

26.  State  v.  Batchelder,  5  N.  H. 
549;  King  v.  Wilson,  8  Durn.  &  E.  357, 
362. 

It  is  not  necessary  to  name  the  of- 
fense where  all  crimes  are  statutory, 
and  the  facts  set  out  in  the  indict- 
ment being  the  offense  within  the  de- 
scription of  the  statute.  State  •?. 
Ayers,  49  Ore.  61,  88  Pac.  653,  10  U 
R.  A.  (N.  S.),  993. 

27.  In  Com.  v.  White,  33  Ky.  L.  Rep. 
70,  109  S.  W. '324,  the  court  said: 
"Nor  is  the  indictment  good  as  charg- 
ing a  breach  of  the  peace,  although 
in  the  descriptive  part  of  the  indict- 
ment it  is  stated  that  the  defendant 
'used  same  in  a  threatening  and  bois- 
terous  manner.'      The   descriptive   part 
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allegations  of  its  character  are  sufficient.28    When  an  offensive  denun- 
ciation is  addressed  to  a  company  of  men,  and  intended  to  apply  to  all 


of  the  indictment  is  always  construed 
with  relation  to  the  charging  part. 
The  defendant  in  this  case  was  charged 
with  the  statutory  offense  (section  1308, 
Ky.  St.  19U3)  of  drawing  a  deadly 
weapon  upon  another,  or  pointing  a 
deadly  weapon  at  another,  or  using, 
holding,  or  flourishing  a  deadly  weapon 
in  a  threatening  or  boisterous  manner. 
It  is  not  dear,  from  the  language  used 
in  the  indictment,  which  of  the  fea- 
tures of  the  statute  was  intended  to 
be  covered  by  it.  There  is  no  pro- 
vision in  the  statutes  against  'wilfully 
assaulting  another  person  with  a 
deadly  weapon.'  Still  we  are  inclined 
to  construe  the  language  in  the  ac- 
cusative part  of  this  indictment,  where 
the  word  'assaulting'  is  used,  as  being 
the  equivalent  of  drawing  a  deadly 
weapon  upon  another,  or  pointing  it  at 
him.  Under  this  construction,  which 
is  as  favorable  to  the  commonwealth 
as  the  language  would  seem  to  ad- 
mit, the  clause  in  the  descriptive  part 
that  the  weapon  was  used  in  a  threat- 
ening and  boisterous  manner  was  a 
part  of  the  description  of  the  specific 
oilense  charged  above,  and  which  the 
defendant  was  notified  that  he  would 
be  called  upon  to  answer." 

The  averment  in  an  indictment  that 
the  defendant  did  "unlawfully  engage 
in  a  prize  fight  with  the  said  J.  K., 
to  wit,  did  then  and  there  enter  a  ring 
commonly  called  a  prize  ring,  and  did 
then  and  there  in  the  said  ring,  beat, 
strike  and  bruise  the  said  J.  K.,"  does 
not  show  that  both  parties  engaged  in 
the  fight,  and  is  not  a  sufficient  allega- 
tion of  the  offense  to  sustain  a  con- 
viction. Sullivan  v.  State,  67  Miss. 
346,   7  So.   275. 

Under  a  California  statute  making  it 
an  offense  to  use  "vulgar  and  profane 
language  in  the  presence  or  in  the 
hearing  of  women  and  children  in  a 
loud  and  boisterous  manner,"  the  com- 
plaint must  allege  that  the  words  were 
spoken  in  a  loud  and  boisterous  man- 
ner. Ex  parte  Boynton,  1  Cal.  App. 
294,  82  Pac.  90. 

Under  Mansfield's  Dig.  §1800,  pro- 
viding punishment  for  disturbing  the 
peace  and  quiet  of  any  "town,  village, 
neighborhood  or  family,"  etc.,  an  in- 
dictment alleging  the  disturbance  of 
the   peace    and   quiet   of   an   individual 


is  insufficient;  it  is  not  alleged  that 
she  constituted  a  "family."  Miles 
v.  United  States,  7  Ind.  Ter.  11,  103 
S.  W.  598. 

"A  complaint  that  a  person  applied 
to  another  a  profane  epithet  at  the 
latter  person's  residence,  does  net 
charge  a  violation  of  an  ordinance  of 
Camden  City,  providing  for  the  con- 
viction of  all  persons  who  shall  make, 
aid,  countenance  or  assist  in  making 
any  improper  noise,  riot,  disturbance 
or  breach  of  the  peace,  on  the  streets 
or  highways,  or  elsewhere  within  the 
city."  Anderson  V.  Camden,  52  N.  J. 
L.  289,  19  Atl.  539. 

A  complaint  which  charges  a  breach 
of  the  peace  by  "threatening  to  strike, 
beat,  injure  and  assault"  certain  per- 
sons, without  naming  them  or  alleging 
that  their  names  are  unknown,  is  bad. 
State  v.  Bruce,  69  Vt.  98,  37  Atl.  238. 
But  otherwise  if  the  acts  are  directed 
toward  the  public  generally.  State  v. 
Coffin,  64  Vt.   25,   23   Atl.  632. 

28.  An  indictment  charging  that 
the  defendant  "unlawfully  did  make 
use    of    violent,   abusive,    and   insulting 

language  towards  and  about  one 

in  his  presence  and  hearing,  which 
language,  in  its  common  acceptation, 
was  calculated  to  arouse  and  anger  him 

the  said  and  cause  a  breach  of 

the  peace,"  sufficiently  charges  the  of- 
fense without  particularizing  the  abu- 
sive language.  Moore  v.  State,  50  Ark. 
25,  6  S.  W.  17. 

In  Stancliff  v.  United  States,  5  Ind. 
Ter.  486,  82  S.  W.  882,  the  court,  hold- 
ing as  above,  said  that  the  indfet- 
ment  resembled  one  for  disturbing  re- 
ligious worship. 

In  Ex  parte  Foley,  62  Cal.  508,  a 
complaint  was  sustained  which  alleged 
that  "the  said  T.  K.  Foley  .  .  . 
did  use  vulgar  and  indecent  language 
within  the  hearing  of  children,  in  a 
loud  and  boisterous  manner,  wilfully 
and  unlawfully,  all  of  which  is  con- 
trary to  the  form  of  the  statute,"  etc. 
See  Dyer  v.  State,  99  Ga.  20,  25  S.  E. 
609,  59  Am.  St.  Rep.  228  (holding  also 
that  proof  of  the  records  substantially 
as  alleged,  is  sufficient) ;  Bryson  v. 
State  (Tex.  Crim.),  39  S.  W.  365;  Fore- 
man v.  State,  31  Tex.  Crim.  477,  20 
8.  W.  1109. 
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of  them,  it  may  be  charged  as  having  been  made  to  all,  or  any  one  or 
more  of  them.29 

2.  Certainty.  —  Certainty  is  required  in  the  allegations,  in  order 
to  fully  acquaint  the  defendant  with  the  charge.30 

The  venue  must  be  laid  carefully  and  'with  certainty.31 

3.  Duplicity.  —  The  indictment  is  not  double  because  it  sets  out 
numerous  acts,  any  one  of  which  constitutes  a  violation  of  the  statute.32 


29.  Hearn  v.  State,  34  Ark.  550.  i  said  that  the  indictment  is  double  be- 

30.  A  complaint  alleging  that  the  de-    cause  of  the  fact  that  it  alleges  a  num- 
fendant    "did    disturb    and    break    the    ber  of  acts,  any  one  of  which  would  be 


public  peace  by  tumultuous  and  offen- 
sive carriage  ...  by  threatening, 
quarreling  with,  challenging,  assault- 
ing, beating  and  striking,"  sufficiently 
shows  the  means  by  which  the  offense 
was  committed.  State  v.  Hanley,  47 
Vt.  290.  See  also  State  v.  Matthews, 
42  Vt.  542. 

In  Bales  v.  State,  57  Tex.  Crim.  312, 
122  S.  W.  874,  the  indictment  was  held 
vague  and  indefinite  because  it  failed 
to  allege  that  the  person  claiming  to 
be  disturbed  owned  the  residence,  or 
occupied  the  house  as  a  residence,  or 
that  defendants  went  to  her  residence. 

Where  statute  provides  that  use  of 
language  "in  reference  to  and  in  pres- 
ence of  another,"  abusive  or  obscene, 
etc.,  the  complaint  should  state  the 
name  of  the  person  in  reference  to 
and  in  whose  presence  the  language  is 
used.  State  V.  Clarke,  31  Minn.  207, 
17  N.  W.  344.  See  also  State  v.  Me- 
Loon,  78  Me.  420,  6  Atl.  601. 

31.  When  the  second  count  of  an 
indictment  for  disturbing  the  peace 
charged:  "And  the  grand  jurors  afore- 
said chosen,  selected  and  sworn  in  and 

for  the  county  of  aforesaid,"  it 

was  held  that  the  venue  was  sufficiently 
laid,  referring  with  sufficient  certainty 
to  the  county  named  in  the  first  count. 
Noe  v.  People,  39  111.  96. 

32.  Stancliff  v.  United  States,  5  Ind. 
Ter.  486,  82  S.  W.  882,  where  the  court 
said:  "This  section  names  a  number 
of  acts  which  may  disturb  the  peace 
and  quiet  of  any  town,  village,  neigh- 
borhood, or  family,  and  these  acts  are 
set  forth  in  the  indictment  in  the 
language  of  the  statute.  It  is  usually 
sufficient  to  follow  the  language  of  the 
statute  in  an  indictment  for  misde- 
meanors. In  fact,  it  may  be  said  that 
it  is  rarely  necessary  to  do  otherwise. 
State  v.  Moser,  33  Ark.  140;  State  v. 
Snyder,  41  Ark.  226;  State  v.  Foger- 
son,    29    Mo.    416.      Neither    can    it    be 
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a  violation  of  law.  It  is  sufficient  for 
the  pleader,  in  a  statute  of  this  char- 
acter, to  set  forth  all  the  criminal  acts, 
employing  the  conjunction  'and,'  and, 
if  any  one  of  those  acts  is  properly 
pleaded  and  is  established  by  the 
proof,  the  indictment  will  be  sustained. 
Parris  v.  United  States,  1  Ind.  T.  43, 
35  S.  W.  243." 

"A  single  count  in  an  indictment, 
information  or  complaint,  may  contain 
a  statement  of  facts  which  show  upon 
the  face  of  them  that  one  offense, 
namely,  a  breach  of  the  peace,  has  been 
committed  by  all  the  modes  named  in 
the  statute."  And  all  acts  necessary 
to  constitute  the  offense  should  be  al- 
leged in  one  count.  State  v.  Matthews, 
42  Vt.  542. 

Several  Acts  Constituting  One  Of- 
fense.— In  King  &  Smith  v.  Com.,  32 
Ky.  L.  Rep.  79,  105  S.  W.  419,  the 
court  said:  "A  'breach  of  the  peace' 
may  therefore  consist  of  one  act  or  of 
several  acts,  and  the  fact  that  the  ac- 
cused are  charged  with  having  violated 
several  express  statutes,  for  any  one 
of  which  violations  they  might  have 
been  punished,  affords  them  no  relief 
from  prosecution  for  a  'breach  of  the 
peace.'  One  of  the  elementary  rules 
of  pleading  is  that  the  pleading  or 
indictment  shall  state  the  facts  which 
form  the  basis  of  the  eause  of  action 
or  complaint.  In  the  case  at  bar  the 
several  acts  of  appellants  which  enter 
into  and  constitute  a  'breach  of  the 
peace'  are  clearly  and  distinctly  set 
forth.  All  of  these  acts,  being  done 
and  committed  at  one  time,  constitute 
but  one  offense,  to  wit,  a  'breach  of 
the  peace,'  and  a  conviction  under  this 
indictment  for  a  'breach  of  the  peace' 
eould  be  pleaded  as  a  bar  against  any 
attempted  prosecution  for  any  of  the 
alleged  acts  of  appellants  which  enter 
into  and  constitute  this  'breach  of  the 
peace.'     The  indictment  is   a  good  in- 
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4.  Surplusage.  —  Surplusage  does  not  make  an  indictment  void.38 

5.  Language  of  Statute.  —  The  exact  language  of  the  statute  need 
not  be  used.34  On  the  other  hand  it  is  sufficient,  of  course,  to  follow 
the  words  of  the  statute.88 

B.  Allegation  op  Intent.  —  A  malicious  or  criminal  intent  need 
not  be  specifically  alleged,  but  is  inferred  from  the  commission  of  the 
acts.38 

C.  Allegations  op  Place.  —  Allegations  of  place  in  a  complaint 
must  be  specific,37  and  where  offense  is  fighting  in  a  public  place,  the 
indictment  need  not  describe  the  public  place,  that  being  a  matter  of 
proof.38 

III.  THE  TRIAL. —A.  Presumptions.  — Where  the  fight  is  pub- 
lic, terror  will  be  conclusively  presumed  and  need  not  be  proved.39  A 
criminal  intent  will  be  presumed  as  in  other  cases,  from  the  commis- 
sion of  the  acts.40 


dictment  for  a  'breach  of  the  peace' 
in  an  aggravated  form."  This  was 
the  indictment  held  good:  "The  grand 
jury  of  Bullitt  county,  in  the  name 
and  by  the  authority  of  the  common- 
wealth of  Kentucky,  accuse  Holloway 
King,  Nelson  Smith,  and  Ed.  Bateman 
of  the  offense  of  breach  of  peace 
which  was  committed  as  follows,  to 
wit:  On  the  9th  day  of  September, 
1905,  and  in  the  county  and  common- 
wealth aforesaid,  the  said  Holloway 
King,  Nelson  Smith,  and  Ed.  Bateman 
did  then  and  there  unlawfully  commit 
a  breach  of  the  peace  by  being  pub- 
licly drunk,  cursing  and  abusing  Mrs. 
Ethel  Ogle,  and  by  assaulting  her  and 
threatening  to  kill  her  husband  and  to 
kill  her,  and  calling  her  a  liar,  and 
throwing  rocks  at  and  into  the  dwell- 
ing house  of  Rich  Ogle,  his  wife,  the 
said  Ethel  Ogle,  and  children  being 
therein,  and  by  breaking  the  windows 
and  doors  of  said  house,  to  the  terror 
and  disturbance  of  all  good  citizens 
then  and  there  being,  contrary  to  the 
form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace 
and  dignity  of  the  commonwealth  of 
Kentucky." 

33.  "An  indictment  for  disturbing 
religious  worship  'by  talking  and 
laughing'  and  by  indecent  gestures,  is 
not  bad  for  duplicity.  It  charges  but 
one  offense;  the  words  'by  talking  and 
laughing'  being  mere  surplusage." 
State  v.  Bledsoe,  47  Ark.  233.  See 
State  v.  Archibald,  59  Vt.  548,  9  Atl. 
362,   59   Am.  Eep.   755. 

34.  The  word  "tended"  is  a  suffi- 
cient    allegation     for     "may     tend." 


Peters  v.  State,  166  Ala.  35,  51  So. 
952;  Trezevant  v.  State,  47  Tex.  Crim. 
502,  84  S.  W.  828  (allegation  of  words 
used  "in  a  manner  calculated  to  pro- 
voke a  breach  of  the  peace,"  is  tanta- 
mount to  "under  circumstances," 
etc.);  Foreman  v.  State,  31  Tex.  Crim. 
477,  20  S.  W.  1109  (holding  that  it  is 
sufficient  to  allege  that  defendant,  in 
the  presence  and  hearing  of  another, 
did  curse  or  abuse,  etc.) 

35.  State  v.  Hutson,  40  Ark.  361; 
State  v.  Moser,  33  Ark.  140;  Stancliff 
v.  United  States,  5  Ind.  Ter.  486,  82 
S.   W.   882. 

36.  Warwick  v.  State,  17  Ind.  App. 
334,  46  N.  E.  650  (intent  inferred  from 
use  of  words  which  were  calculated  to 
provoke  party  to  whom  they  were  ad- 
dressed); State  v.  Archibald,  59  Vt. 
548,  9  Atl.  362,  59  Am.  Eep.  755,  4 
New  Eng.  112. 

But  it  has  been  held  that  where  the 
charge  is  the  transmission  of  a  sealed 
letter  by  mail,  containing  libelous 
matter,  the  indictment  must  allege  that 
it  was  sent  with  the  intention  of  pro- 
voking a  breach  of  the  peace.  Hodges 
v.  State,  5  Humph.   (Tenn.)    112. 

37.  A  complaint  for  drunkenness 
must,  specifically  state  the  place  where 
the  defendant  was  seen  intoxicated.  To 
state  the  name  of  the  city  or  town  is 
not  sufficient.  State  t>.  MeLoon,  78 
Me.  420,  6  Atl.  601. 

38.  Shelton  v.  State,  30  Tex.  432. 

39.  State  V.  Sumner,  5  Strobh. 
(S.  C.)   53. 

40.  State  v.  Archibald,  59  Vt.  548. 
9   Atl.   362,   59   Am.   Eep.   755.  Compare 
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B.  Burden  of  Proof.  —  When  the  fact  of  fighting  in  a  public  place 
to  the  terror  of  the  people  has  been  proved  or  admitted,  the  burden  of 
proof  shifts  to  the  accused  to  show  a  justification.41 

C.  Instructions.  —  When  the  state  has  elected  between  two  charges 


Hodges  v.  State,  5  Humph.  (Tenn.) 
112. 

41.  State  v.  Freeman,  127  N.  C.  544, 
37  S.  E.  206  (holding,  however,  that 
an  admission  by  defendants  that  they 
engaged  in  a  friendly  scuffle  not  suf- 
ficient to  cast  upon  them  the  burden 
of  proving  justification);  State  v.  Bar- 
ringer,  114  N.  C.  840,  19  S.  E.  275; 
State  1?.  Weathers,  98  N.  C.  685,  4  S.  E. 
512. 

Illustrations Ejection     of     intruder 

from  defendant's  premises.  Philips  v. 
City  of  Springfield,  39  111.  83.  Other- 
wise where  violence  used  to  prevent 
entry  by  lawful  occupant.  Liebstadter 
t>.  Federgreen,  80  Hun  245,  29  N.  Y. 
Supp.   1039. 

If  disturbance  in  a  public  place  is 
charged  there  should  be  an  acquittal 
if  the  jury  find  that  the  place  was 
private.  Austin  v.  State,  57  Tex. 
Crim.  611,  124  S.  W.  639.  But  a  pri- 
vate residence  is  a  public  place,  when 
it  is  open  to  the  public  generally  for 
an  entertainment.  Austin  v.  State,  57 
Tex.  Crim.  611,  124  S.  W.  639.  A 
highway  is  not  necessarily  a  "public 
place."  (State  v.  Weekly,  29  Ind. 
206),  but  a  "public  highway"  is. 
(State  v.  Warren,  57  Mo.  App.  502). 
On  the  question  of  what  constitutes 
a  public  place,  see:  Ala. — Carwile  v. 
State,  35  Ala.  392;  Taylor  v.  State, 
22  Ala.  15.  Ark. — State  v.  Brewer,  33 
Ark.  176.  Ga. — Gamble  v.  State,  113 
Ga.  701,  39  S.  E.  301.  Mo.— State  v. 
Billings,  72  Mo.  662.  Tex.— Shelton  v. 
State,   30   Tex.   431. 

Words  alone.  "Hard  words  break 
no  bones."  4  BL  107;  State  t;.  Taylor, 
3  Sneed.  (Tenn.)  662.  And  see  Wat- 
kins  v.  State  (Tex.  Crim.),  44  S.  W. 
507;  Christmas  V.  State  (Tex.  Crim), 
44  S.   W.  175. 

That  defendant  who  uttered  threats 
in  the  night  thought  he  was  at  an- 
other house  is  no  defense.  Garrett  v. 
State,  49  Tex.  Crim.  235,  91  S.  W. 
577. 

Loud  noises  or  offensive  conduct 
does  not  disturb  the  peace  of  a  neigh- 
borhood if  no  one  residing  or  engaged 
in    business    in    the    neighborhood    was 


disturbed.  Ind.  Ter.  —  Stancliff  V. 
United  States,  5  Ind.  Ter.  486,  82  S.  W. 
882,  holding  it  necessary  that  peace  of 
more  than  one  person  be  disturbed. 
Mo. — State  v.  Johnson,  150  Mo.  App. 
710,  131  S.  W.  924.  N.  Y.— People  v. 
McDermott,  111  App.  Div.  380,  20  N. 
Y.  Cr.  45,  97  N.  Y.  Supp.  901,  seven 
small  boys  playing  dice  on  vacant  lot 
creating  no  disturbance  or  danger  to 
the  peace.  Tex. — Hale  v.  State  (Tex. 
Crim.),  106  S.  W.  354,  holloing  along 
a  street  loud  enough  to  be  heard,  but 
not  disturbing  people. 

That  complaining  witness  was  in  the 
habit  of  using  language  similar  to  that 
complained  of  is  not  a  defense  but 
may  be  shown  in  mitigation.  Golson 
v.  State,  86  Ala.  601,  5  So.  799. 

Truth  of  language  charged.  Dyer  v. 
State,  99  Ga.  20,  25  S.  E.  609,  59  Am. 
St.  Eep.  228. 

Consent  to  engage  in  a  boxing  match 
is  not  a  defense.  State  v.  Burnham,  56 
Vt.  445,  48  Am.  Rep.   801. 

Self-defense  a  justification.  Hawk- 
ins v.  State,  13  Ga.  322,  58  Am.  Dec. 
517;  State  V.  Barringer,  114  N.  C.  840, 
19  S.  E.  275;  State  v.  Downing,  74 
N.  C.   184. 

Defending  another  in  good  faith. 
State  v.  Clary  (Vt.),  78  Atl.  717. 

A  person  who  upon  a  peaceful  er- 
rand enters  the  house  of  another  with 
the  consent  of  an  occupant  thereof, 
conducts  herself  quietly  and  seeks  to 
leave  when  she  finds  her  presence  ob- 
jectionable, is  not,  even  though  par- 
tially disguised,  guilty  of  a  breach  of 
the  peace.  City  of  Chicago  v.  Hook, 
151  111.  App.  265. 

Former  jeopardy,  as  where  there  was 
a  conviction  in  one  jurisdiction  for  a 
disturbance  on  a  moving  train  which 
continued  through  several  jurisdictions. 
Holder  v.  St.  Louis  &  S.  F.  R.  Co. 
(Mo.  App.),  135  S.  W.  507;  State  V. 
Matthews,  42  Vt.  542. 

Punishment  for  contempt  in  commit- 
ting the  offense  is  no  bar  to  a  prose- 
cution for  the  offense.  Middlebrook 
r.  State,  43  Conn.  257,  21  Am.  Rep. 
650. 
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it  is  error  to  instruct  upon  the  abandoned  charge.42  The  court  cannot 
instruct  as  to  whether  or  not  the  circumstances  justified  opprobrious 
words  used  by  the  defendant,43  nor  can  it  instruct  that  what  the  jury- 
men would  have  done  under  the  same  circumstances,  constitutes  a  cri- 
terion for  determining  whether  words  had  a  tendency  to  produce  a 
breach  of  the  peace.44 

D.  Province  op  the  Jury.  —  It  is  for  the  jury  to  determine  whether 
the  language45  or  conduct46  complained  of  is  calculated  to  arouse  anger 
or  produce  a  breach  of  the  peace,  and  whether  or  not  the  peace  was  in 
reality  disturbed.47  "The  jury  are  to  consider  all  the  facts  and  cir- 
cumstances in  the  case,  and  then  arrive  at  a  conclusion  as  to  whether 
the  acts  of  the  defendant  disturbed  the  inhabitants  of  a  community  or 
not."48 

The  question  whether  or  not  the  place  is  public  is  for  the  jury  to 
decide,  under  the  proper  instructions.49 

E.  Questions  on  Trial  De  Novo.  —  If  on  appeal  there  is  a  trial 
de  novo  in  the  appellate  court,  defendant  may  be  tried  and  convicted 
under  the  criminal  law  of  the  state,  if  the  crime  for  which  he  was 
arrested  is  a  violation  of  such  law,  notwithstanding  invalidity  of  the 
ordinance  for  violation  of  which  he  was  convicted  below.50 

IV.  SENTENCE.  —  At  common  law  the  jury  might  fix  the  pun- 
ishment by  fine  and  imprisonment  in  their  discretion,51  but  now  statutes 
generally  fix  the  punishment.  And  such  provisions  cannot  be  ex- 
ceeded52 

V.  APPEAL.  —  After  a  plea  of  guilty  the  defendant  will  not  be 
heard  on  appeal,  to  complain  of  the  indictment58  Record  must  show 
that  the  venue  was  proved  as  alleged,  else  the  judgment  cannot  be 
sustained.54 


42.  Austin  ©.  State,  57  Tex.  Crim. 
623,  124  S.  W.  636.  See  generally  the 
title    ' '  Instructions. ' ' 

43.  Williams  v.  State,  105  Ga.  608, 
31  S.  E.  738;  Dyer  v.  State,  99  Ga.  20, 
25  S.  E.  609,  59  Am.  St.  Eep.  228; 
Headers  v.  State,  96  Ga.  299,  22  S.  E. 
527. 

44.  State  v.  Shelby,  95  Minn.  65, 
103  N.  W.  725. 

45.  Ark. — State  r.  Moser,  33  Ark. 
140.  Ga,— Williams  v.  State,  105  Ga. 
608,  31  S.  E.  738;  Dyer  v.  State,  99 
Ga.  20,  25  S.  E.  609,  59  Am.  St.  Rep. 
228;  Hamilton  v.  State  (Ga.  App.), 
71  S.  E.  593.  Minn. — State  v.  Shelby, 
95  Minn.  65,  103  N.  W.  725.  Tex. 
McCandless  v.  State,  21  Tex.  App.  411, 
2  S.  W.  811;  Lumbkin  v.  State,  12  Tex. 
App.   341. 

46.  People  v.  Murray,  54  Hun  406, 
7  N.  Y.  Supp.  548. 

47.  City  of  De  Soto  c  Hunter,  145 


Mo.  App.  430,  122  S.  W.  1092;  State 
v.  Burnham,  56  Vt.  445,  48  Am.  Rep. 
801. 

48.  Stancliff  v.  United  States,  5  Ind. 
Ter.  486,  82  S.  W.  882. 

49.  Ala. — Carwile  v.  State,  35  Ala, 
392;  Taylor  v.  State,  22  Ala.  15.  Ga. 
Gamble  v.  State,  113  Ga.  701,  39  S.  E. 
301.  Ind. — State  v.  Weakly,  29  Ind. 
206.  Mo. — State  v.  Warren,  57  Mo. 
App.  502. 

50.  Laur  C  State,  94  Ark.  178,  126 
S.  W.  840. 

51.  4  Bl.  Com.  146,  150;  White  V. 
Com.,  10  Bush  (Ky.)  557.  And  see 
United  States  v.  Aubrey,  1  Cranch 
C.  C.  185,  24  Fed.  Cas.  No.  14,476. 

52.  White  ©,  Com.,  10  Bush  (Ky.) 
557. 

53.  Shelton    v.    State,    30    Tex.    43L 

54.  Williams  v.  State,  21  Tex.  App, 
256,  17  S.  W.  624. 
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I.  DEFINITION  AND  DISTINCTIONS.  —  Bribery  is  the  volun- 
tary giving,1  or  offering,2  receiving,3  or  soliciting,4  any  inducement,* 
with  the  corrupt  intent6  of  influencing  a  public  officer,  whether  legis- 


L  Com.  v.  Murray,  135  Mass.  530; 
People  v.  Gibson,  191  N.  Y.  227,  83 
N.  E.  976. 

2.  Ind.— State  v.  McDonald,  106 
Ind.  233,  6  N.  E.  607.  N.  Y  —  People 
v.  Van  De  Carr,  84  N.  Y.  Supp.  461. 
Tex.— Reed  v.  State,  43  Tex.  319. 

3.  Ark.— Value  v.  State,  84  Ark. 
285,  105  S.  W.  361.  Cal.— Ex  parte 
Punlcprs.  1  Cal.  App.  61,  81  Pac.  748. 
Me State    c.    Miles,    89    Me.    142,    36 


Atl.    70.      Minn. — State    v.     Ames,     91 
Minn.   365,   98  N.  W.   190. 

4.  People  v.  Squires,  99  Cal.  327, 
33  Pae.  1092;  Walsh  v.  People,  65  111. 
58,  16   Am.   Rep.   569. 

5.  Diggs  V.  State,  49  Ala.  311;  State 
v.  McDonald,  106  Ind.  233,  6  N.  E. 
607. 

6.  People  v.  State  ex  rel.  Perley,  2 
Cal.  564;  State  v.  Pritchard,  107  N.  C 
921,  12  S.  E.  50. 
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lative,7  judicial,8  or  executive,8  in  the  performance  of  his  official  duty.10 
Distinction  Between  Bribery  and  Extortion.  — In  the  case  of  bribery  the 
parties  act  voluntarily,  while  in  the  case  of  extortion  the  officer  de- 
mands the  reward  by  color  of  his  office.11 

Attempts  and  Solicitations.  —  The  essential  element  of  the  crime,  the 
corrupt  intent  coupled  with  the  overt  act,  is  embraced  both  in  the 
attempt,12  and  in  the  solicitation,1'  and  consequently  each  constitutes 
bribery. 

II.  DEGREE  OF  THE  CRIME.  —  Bribery  is  punishable  at  com- 
mon law  as  a  misdemeanor  by  tine  and  imprisonment,14  while  in  some 


7.  Cal. — People  v.  Emmons,  7  Cal. 
App.  685,  95  Pac.  1032.  Del.— State 
V.  Davis,  2  Penne.  139,  45  Atl.  394. 
Mich — People  v.  Hammond,  132  Mich. 
4-22,  93  N.   W.  1084. 

8.  People  v.  Squires,  99  Cal.  327,  33 
Pac.  1092;  State  v.  Pritchard,  107  N.  C. 
921,  12  S.  E.  50. 

9.  U.  S.— Sharp  v.  United  States, 
138  Fed.  878,  71  C.  C.  A.  258.  Cal. 
People  v.  Ah  Fook,  62  Cal.  493.  Wash. 
State  v.  Womack,  4  Wash.  19,  29  Pac. 
939. 

10.  State  v.  Ellis,  33  N.  J.  L.  102, 
97   Am.  Dec.  707. 

Traps. — If  the  officer  suggests  the 
bribe  for  the  purpose  of  entrapping  the 
other  party  there  is  no  bribery.  O'Brien 
V.  State,  6  Tex.  App.  665.  But  if  the 
offer  is  made  without  suggestion  the 
crime  is  complete  although  it  is  con- 
summated for  the  sole  purpose  of  se- 
curing evidence.  State  v.  Dudoussat, 
47   La.   Ann.   977,   17   So.   685. 

Voters. — Voting  is  a  public  duty  and 
giving,  offering,  receiving  or  soliciting 
a  reward  to  influence  the  discharge  of 
this  duty  is  bribery.  Com.  v.  Stephen- 
son, 3   Mete.   (Ky.)   226. 

In  State  ex  rel.  Newell  v.  Purdy,  36 
Wis.  213,  17  Am.  Rep.  486,  a  carefully 
considered  case,  the  court,  citing  Al- 
vord  v.  Collim,  20  Pick.  (Mass.)  418; 
Tucker  v.  Aiken,  7  N.  H.  113,  said: 
"The  doctrine  which  we  think  is  es- 
tablished by  the  foregoing  authorities, 
and  which  we  believe  to  be  sound  in 
principle,  is,  that  a  vote  given  for  a 
candidate  for  a  public  office  in  con- 
sideration of  his  promise,  in  case  he 
shall  be  elected,  to  donate  a  sum  of 
money  or  other  valuable  thing  to  a 
third  party,  whether  such  party  be  an 
individual,  a  county,  or  any  other  cor- 
poration, is  void.  The  power  to  reject 
such  vote  is  not  vested  in  the  elec- 
tion canvassers,  but  is  vested  in  the 
court    which    is    called    upon    to    deter- 


mine judicially  the  result  of  the  elec- 
tion." 

11.  State  v.  Pritchard,  107  N.  C. 
921,  12  S.  E.  50. 

12.  Ala.— Barefield  v.  State,  14  Ala. 
603.  111.— Walsh  v.  People,  65  111.  58, 
16  Am.  Eep.  569.  N.  J.— State  v.  El- 
lis, 33  N.  J.  L.  102,  97  Am.  Dec.  707. 
Eng. — Rex  v.  Vaughan,  4  Burr.  2494, 
98  Eng.  Reprint  308;  Rex  v.  Plympton, 
2  Ld.  Raym.  1377,  92  Eng.  Reprint 
397. 

But  see  la. — Dishon  v.  Smith,  10  Iowa 
212.  Ky.— Com.  v.  Bailey,  26  Ky.  L. 
Rep.  583,  82  S.  W.  299.  Tex.— Hutch- 
inson v.  State,  36  Tex.  293  (which 
holds  that  the  reward  must  be  ac- 
cepted to  constitute  bribery) ;  Johnson 
f.  State,  49  Tex.  Crim.  250,  92  S.  W. 
257  (where  a  distinction  is  suggested) 

13.  Cal. — People  0.  Squires,  99  Cal. 
327,  33  Pac.  1092.  IU._Gunning  v. 
People,  189  111.  165,  59  N.  E.  494,  82 
Am.  St.  Rep.  433;  Walsh  v.  People, 
65  HI.  58,  16  Am.  Rep.  569.  Ind. 
Higgins  v.  State,  157  Ind.  57,  60  N.  E. 
685.  Kan. — In  re  Bozeman,  42  Kan. 
451,  22  Pac.  628.  la.— State  v.  Des- 
forges,  48  La.  Ann.  73,  18  So.  912. 
Mass. — Com.  v.  Watton,  201  Mass.  81, 
87  N.  E.  202.  Mich.— People  v.  Ham- 
mond, 132  Mich.  422,  93  N.  W.  1084. 
Minn. — State  v.  Durnam,  73  Minn.  150, 
75  N.  W.  1127.  N.  Y  —  People  v.  Gib- 
son, 191  N.  Y.  227,  83  N.  E.  976,  123 
Am.   St.  Rep.  597. 

Missouri  and  Wisconsin,  however, 
make  the  solicitation  of  a  bribe  a 
separate  offense.  State  v.  Sullivan,  110 
Mo.  App.  75,  84  S.  W.  105;  Rudolph  v. 
State,  128  Wis.  222,  107  N.  W.  466, 
116  Am.  St.  Rep.  32.  And  in  Kansas 
soliciting  a  bribe  is  not  a  punishable 
offense.  State  r.  Bowles,  70  Kan.  821, 
79  Pac.   726,   69  L.  R.   A.   176. 

14.  State  v.  Ellis,  33  N.  J.  L.  102, 
97  Am.  Dec.  707. 

vol  rv 


563 


BRIBERY 


states  particular  classes  of  bribery  are  by  statute  punished  as  a  felony, 
including  disfranchisement  as  a  part  of  the  punishment.15 

in.  JURISDICTION  AND  VENUE.  —  Jurisdiction  belongs  to  the 
court  where  the  overt  act  is  performed.16  "Whether  a  court  of  record 
shall  take  cognizance  of  the  offense,17  or  whether  it  shall  be  left  to  a 
lower  court,18  depends  upon  constitutional  or  statutory  regulation  in 
the  particular  state.  If  a  federal  officer  is  involved  then  the  federal 
courts  have  jurisdiction  to  punish  the  offense.19 

IV.  INDICTMENT  AND  INFORMATION.  —  A.  Under  Statute. 
1.  In  General.  —  Nearly  all  informations  and  indictments  are  drawn 
under  statutes.  Generally  the  statute  should  be  closely  followed  as  a 
guide  and  the  offense  should  be  set  forth  in  the  language  of  the  stat- 
ute.20 But  this  is  not  the  rule  where  the  statute  does  not  set  forth  the 
particular  acts  which  constitute  the  offense.21  And  even  in  the  case  of  an 


15.  In  re  Bunkers,  1  Cal.  App.  61, 
81  Pac.   748. 

16.  Haas  v.  Henkel,  166  Fed.  621; 
United  States  v.  Worrall,  2  Dall.  (U. 
S.)  384,  1  L.  ed.  426.  Here  it  was 
held  that  mailing  the  corrupt  offer  of 
bribe  constituted  the  crime  and  could 
be  punished  where  the  mailing  took 
place,  although  the  offer  was  delivered 
in  another  state. 

17.  Langdon  v.  Judges,  76  Mich. 
358,  43  N.  W.  310. 

18.  Under  statute  in  Arkansas  the 
justice  of  the  peace,  has  jurisdiction 
of  the  offense  of  bribery  and  there 
need  be  no  indictment.  In  Watson  v. 
State,  supra,  a  motion  in  arrest  of 
judgment  was  made  on  the  ground  that 
there  was  no  indictment  and  the  jus- 
tice of  the  peace  had  no  jurisdiction. 
The  court  said:  "In  prosecutions  in 
justices'  courts,  no  written  informa- 
tion or  pleadings  are  required.  . 
There  was,  clearly,  no  want  of  juris- 
diction in  the  Justice  of  the  Peace 
before  whom  the  prosecution  was  com- 
menced." Watson  v.  State,  29  Ark. 
299. 

19.  United  States  v.  Worrall,  2  Dall. 
(U.  S.)  384,  1  L.  ed.  426.  Here  the 
eourt  said  at  page  395:  "Whenever  the 
offense  aims  at  the  subversion  of  any 
Federal  institution,  or  at  the  corrup- 
tion of  its  publie  officers,  it  is  an 
offense  against  the  well-being  of  the 
United  States;  from  its  very  nature,  it 
is  cognizable  under  their  authority; 
and  consequently,  it  is  within  the  jur- 
isdiction of  this  Court,  by  virtue  of 
the  11th  section  of  the  Judicial   act." 

20.  Ind. — Niggins  v.  State,  157  Ind. 
57,  60  N.  E.  685.  Ky.— Com.  v.  Hurt, 
10   Ky.   L.   Rep.   773.     Mass. — Com.   v. 
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Donovan,  170  Mass.  228,  49  N.  E.  104. 
N.  Y.— People  v.  Willis,  54  N.  Y.  Supp. 
52.  N.  0.— State  v.  Wynne,  118  N.  C. 
1206,  24  S.  E.  216.  Okla.— Sharp  v. 
United  States,  13  Okla.  522,  76  Pac. 
177.     Va—  Old  v.  Com.,  18   Gratt.  915. 

In  People  v.  Seeley,  137  Cal.  13, 
69  Pac.  693,  the  court  said:  "The  in- 
formation follows  the  language  of  the 
statute  and  is  sufficient.  It  states  that 
the  defendant  unlawfully  and  felon- 
iously asked  and  agreed  to  receive  two 
hundred  dollars  upon  the  agreement 
that  his  vote,  opinion,  and  action  upon 
the  matter  of  accepting  a  school  build- 
ing should  be  influenced  thereby.  The 
agreement  to  unlawfully  and  felonious- 
ly receive  the  money  for  the  purpose 
of  influencing  his  vote  is  equivalent, 
in  the  meaning  of  the  statute,  to  cor- 
ruptly agreeing  to  receive  it  for  the 
purpose  of  influencing  his  vote." 

Bribing  Juror. — In  State  v.  McCrys- 
tol,  43  La.  Ann.  907,  9  So.  922,  the 
court  said:  "The  information  sets  forth 
the  offense  in  the  substantial  words  of 
the  statute.  It  specifies  the  nature  of 
the  offer  to  bribe  a  named  juror  by 
promising  to  give  him  the  sum  of 
$500.00,  and  the  object,  viz.,  to  induce 
him  to  favor  the  defendant  in  the  par- 
ticular cause  in  which  he  was  sum- 
moned, by  performing  his  functions  as 
a  juror  with  favor  and  partiality  to- 
wards him. ' ' 

21.  In  People  v.  Ward,  110  Cal.  369, 
42  Pac.  894,  the  statute  provided  that 
"every  person  who  gives  or  offers  a 
bribe"  to  certain  officers  shall  be  pun- 
ished for  bribery.  The  indictment 
charged  the  defendant  with  wilfully 
and  feloniously  giving  a  bribe  to  one 
of  the  designated  officers.     It  was  held 


BRIBERY 


5G9 


indictment  drawn  under  the  statute  it  is  sufficient  if  the  offense  is 
charged  substantially  in  the  language  of  the  statute,  so  as  to  plainly 
inform  the  accused  of  the  crime  with  which  he  is  charged.22 

2.  Particular  Allegation.  —  A.  Official.  Character.  —  The  in- 
dictment should  show  with  certainty  and  clearness  the  official  character 
of  one  of  the  parties.33  It  is  not  necessary,  however,  that  the  officer  be 
de  jure;  it  is  sufficient  if  he  is  a  de  facto  officer.14 

b.  Jurisdiction  of  the  Subject-Mailer.  —  It  must  appear  from  the 
indictment  that  the  officer  had  jurisdiction  of  the  subject-matter  of 
the  bribe.26 


that  this  was  a  mere  allegation  of  a 
conclusion  of  law  and  the  facts  show- 
ing bribery  must  be  set  forth. 

In  State  V.  Howard,  66  Minn.  309, 
68  N.  W.  1096,  61  Am.  St.  Rep.  403, 
34  L.  R.  A.  178,  the  court  said:  "It 
is  not  sufficient  to  follow  the  words  of 
the  statute,  and  allege  that  the  defend- 
ant offered  a  bribe  to  the  jurror,  nam- 
ing him,  with  intent  (following  the 
words  of  the  statute),  or  offered  him 
property  of  value,  or  money  of  value, 
with  such  intent.  On  the  contrary,  it 
is  necessary  to  allege  directly,  and  not 
by  way  of  recital  or  argument,  the 
official  character  or  capacity  of  the 
person  to  whom  the  offer  was  made, 
knowledge  that  he  was  such  juror  or 
officer  by  the  defendant,  the  name  of 
the  thing  offered,  (if  known),  the  fact 
that  it  was  of  value,  and  that  it  was 
offered  with  intent  to  influence  the  of- 
ficial action  of  such  person." 

22.  Glover  c.  State,  109  Ind.  391,  10 
N.   E.   282. 

23.  U.  S. — United  States  v.  Boyer, 
85  Fed.  425  (assistant  inspector  in  the 
bureau  of  animal  industry).  Ala. 
Carruthers  v.  State,  74  Ala.  406  (juror). 
Ind.— Banks  v.  State,  157  Ind.  190,  60 
N.  E.  1087,  member  of  election  board. 
Mi  Tin — State  c.  Gardner,  88  Minn.  130, 
92  N.  W.  529,  police  officer.  Tex. — 
Reed  v.  State,  43  Tex.  319. 

In  Banks  v.  State,  supra,  the  indict- 
ment was  for  attempting  to  bribe  one 
who  "had  hitherto  been  designated  as 
one  of  the  election  board."  The  in- 
dictment was  held  defective  as  it  did 
not  appear  by  whom  or  by  what 
authority  he  had  been  designated. 

la  People  v.  Salsbury,  134  Mich. 
537,  96  N.  W.  936,  the  indictment  was 
against  the  city  attorney.  His  office 
was  clearly  specified,  but  the  indict- 
ment referred  to  him  as  a  judicial 
officer.  The  court  said:  "It  is  un- 
important   that    the    indictment    alleges 


that  the  defendant  is  a  judicial  officer 
or  that  the  act  was  a  judicial  act.  It 
is  explained  and  corrected,  if  erroneous, 
by  the  statement  of  his  office  and  act. 
The  law  will  take  notice  of  the  proper 
classification  of  the  former  and  the 
true  nature  of  the  latter." 

An  attorney  has  such  an  official 
character  under  the  Texas  statute  as 
to  bring  him  under  the  bribery  act. 
In  Reed  v.  State,  43  tTex.  319,  it  was 
held  that  the  indictment  against  an 
attorney  need  not  allege  that  he  was 
authorized  to  practice  law,  or  the  par- 
ticular acts  to  be  done  by  the  attorney 
in  consideration  for  the  bribe. 

24.  Ala. — Diggs  v.  State,  49  Ala. 
311.    Mass.— Com.  v.  Wotton,  201  Mass. 

81,    87    N.    E.    202.      N.     O State    v. 

Wynne,   118   N.   C.   1206,   24   S.   E.   216. 

25.  Cal. — People  v.  State  ex  rel.  Per- 
ley,  2  Cal.  564.  111. — Gunning  v.  Peo- 
ple, 189  111.  165,  59  N.  E.  494,  82  Am. 
St.  Rep.  433.  Mass. — Com.  v.  Murray, 
135  Mass.  530.  Contra. — la, — State  v. 
Potts,  78  Iowa  656,  43  N.  W.  534,  5 
L.  R.  A.  814.  N.  J.— State  v.  Ellis,  33 
N.  J.  L.  102,  97  Am.  Dec.  707.  Tex. 
Reed  V.  State,  43  Tex.  319. 

In  Gunning  v.  People,  supra,  an 
assessor  was  indicted  for  accepting  a 
bribe  for  reducing  an  assessment  on 
the  "Reliance  Building."  Held,  that 
since  it  did  not  appear  in  the  indict- 
ment where  the  "Reliance  Building" 
was  located  the  indietment  must  fail 
for  the  court  would  not  take  judicial 
notice  that  the  property  was  within 
the  assessor's  district  nor  would  the 
presumption  be  indulged  from  the  fact 
that  the  defendant  had  made  the  assess- 
ment. 

In  People  v.  Jackson,  95  N.  Y.  Supp. 
286,  the  court  said:  "Judicial  notice 
may  be  taken  of  the  coroner's  juris- 
diction where  the  facts  upon  which 
his  jurisdiction  rests  are  laid  within  the 
territorial    limits    of    his    jurisdiction; 
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c.  The  Bribe.  —  The  indictment  must  describe  the  inducement  if  its 
description  is  known,  but  whether  it  is  known  or  not  it  must  clearly 
appear  that  the  same  had  value.28 

The  affidavit  for  information  as  well  as  the  information  must  set  forth 
the  nature  and  value  of  the  indictment.27 

d.  Intent.  —  The  corrupt  intent  must  be  alleged  in  the  indictment. 
It  is  customary  to  use  one  or  more  of  the  words,  wilfully,  feloniously, 
corruptly,  or  unlawfully.28 


but,  he  being  an  officer  of  inferior  and1 
limited  jurisdiction,  no  presumption 
can  arise  in  his  favor,  no  implication 
or  intendment  can  be  drawn,  but  every 
fact  necessary  to  give  him  jurisdiction 
must  be  alleged  and  proven." 

26.  U.  S. — United  States  v.  Green, 
136  Fed.  618;  United  States  v.  Kessel, 

62  Fed.  57.     Cal People  v.  Seeley,  137 

Cal.  13,  69  Pac.  693;  Ex  parte  Bunkers, 
1  Cal.  App.  61,  81  Pac.  748  ("Three 
hundred  dollars,  lawful  money  of  the 
United  States"  held  sufficient).  Ind. 
State  v.  McDonald,  106  Ind.  233,  6 
N.  E.  607,  giving  the  officer  a  receipt 
for  $194.00  for  $175.00  worth  of  goods 
and  alleging  that  it  was  of  the  value 
of  $19.00  was  sufficient. 

In  Value  v.  State,  84  Ark.  285,  105 
S.  W.  361,  the  court  said:  "It  is  not 
essential,  in  an  indictment  for  offering 
or  receiving  a  bribe,  to  set  forth  a  par- 
ticular description  of  the  money  or 
other  thing  of  value  offered  or  re- 
ceived. .  .  .  All  that  is  necessary 
in  that  respect  is  that  it  should  be 
described  in  general  terms;  but  it  is 
essential  to  the  validity  of  the  indict- 
ment that  it  should  name  the  induce- 
ment for  the  official  misconduct,  for 
that  is  a  part  of  the  offense,  and  must 
be  set  forth  in  the  indictment." 

In  State  v.  Walls,  54  Ind.  561,  it  was 
held  that  an  allegation  that  a  note 
for  $28.00  of  the  value  of  $28.00  was 
given  for  a  bribe  did  not  show  the 
giving  of  anything  of  value.  The 
court  said:  "A  note  executed  to  a  pub- 
lic officer  to  improperly  influence  his" 
official  conduct,  is  not  only  without  a 
valid  consideration,  but  is  against  pub- 
lic policy  and  hence  utterly  void.  For 
this  reason,  the  notes  alleged  to  have 
been  executed  by  the  said  James  P. 
Waugh  and  Daniel  P.  Waugh  to  the 
appellee,  to  influence  his  behavior  in 
office,  as  they  are  described  in  the 
indictment,  must  be  held  to  be  void 
and  of  no  value,  and  not  to  have  con- 
stituted an  undue  reward  within  the 
meaning  of  the  statute." 
VoL  IV 


But  in  People  v.  Willis,  54  N.  Y. 
Supp.  52,  we  find  a  distinction  between 
a  giving  and  a  promise  to  give.  Here 
a  promissory  note,  contra  to  State  v. 
Walls,  supra,  was  held  a  sufficient  re- 
ward. The  court  said:  "The  case 
relied  on  by  defendant's  counsel  is 
that  of  State  v.  Walls,  54  Ind.  561,  in 
which  it  was  held  that  a  future  illegal 
promise  could  not  be  considered  as 
having  any  real  value,  and  that  the 
acceptance  of  a  promissory  note  was 
not  the  taking  of  a  bribe.  The  case 
is  not  in  point.  The  statute  under 
which  the  defendant  there  was  prose- 
cuted was  aimed  only  at  any  officer 
who  should  'take  any  money,  gift, 
property,  or  undue  reward  to  influence 
his  behavior,'  etc.  The  statute  did 
not  provide  for  bribery  by  means  of 
a  promise  or  offer  to  give  something  of 
value,  but  only  by  means  of  actual 
giving. ' ' 

27.  In  State  v.  Stephenson,  83  Ind. 
246,  the  affidavit  for  information 
charged  the  offer  of  "A  present  or  a 
present  of  $100.00,  the  affiant  is  not 
certain  which."  This  was  held  in- 
sufficient. The  court  said:  "If  only 
a  present,  then  both  the  nature  and 
value  of  it  were  left  to  conjecture  mere- 
ly. The  statute  obviously  contemplates 
that  a  distinct  and  well  defined  offer 
shall  be  alleged  as  well  or  proven, 
to  make  out  a  case  of  attempted 
bribery,  and  in  that  respect  the  affi- 
davit was  plainly  not  equal  to  the  re- 
quirement of  the  statute." 

28.  IT.    S Sharp   v.   United    States, 

138  Fed.  878,  71  C.  C.  A.  258.  Cal. 
People  v.  Emmons,  7  Cal.  App.  685,  95 
Pac.  1032.  Ind. — Higgins  v.  State,  157 
Ind.  57,  60  N.  E.  685.  Ky.— Com.  t>. 
Eoot,  96  Ky.  533,  29  S.  W.  351.  Mich. 
People  v.  Hammond,  132  Mich.  422,  93 
N.  W.  1084.  Mo. — State  v.  Graham,  96 
Mo.  120,  8  S.  W.  911.  N.  C— State  v. 
Pritchard,   107  N.   C.   921,   12  S.  E.   50. 

Scienter  or  knowledge  that  the  felony 
has  been  committed  must  be  alleged 
and  proved  in  order  to  convict  a  prose- 
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e.  Time.  —  It  must  appear  from  the  indictment  or  information  that 
the  crime  was  committed  before  the  commencement  of  the  proceed- 
ings,20 but  the  exact  time  need  not  be  alleged.30 

B.  At  Common  Law.  —  The  indictment  at  common  law  must  con- 
tain the  same  particular  allegations  which  are  required  under  the  stat- 
utes and  should  set  forth  the  particular  crime  with  such  certainty  as 
to  preclude  another  indictment  fur  the  same  offense  and  to  advise  the 
defendant  of  what  he  must  answer.31 

C.  Election  Between  Counts.  —  It  is  discretionary  with  the  court 
to  grant  or  refuse  a  motion  to  compel  the  prosecution  to  elect  upon 
which  of  the  counts  it  will  rely  for  conviction,  where  all  the  counts 
are  for  one  and  the  same  offense.82 

D.  How  Objections  Raised.  —  If  the  indictment  lacks  any  of  the 
essential  averments  this  defect  may  be  availed  of  at  any  time  during 
the  trial  by  a  motion  to  quash.33  or  after  verdict  by  a  motion  in  arrest 
of  judgment,34  but  if  the  defect  is  only  a  formal  one  it  must  be  raised 
before  verdict  or  the  right  to  object  thereafter  will  be  waived.35  Objec- 
tions to  the  indictment  for  duplicity,30  inconsistency37  or  uncertainty," 
are  made  by  demurrer  or  motion  to  quash.89 


cuting  attorney  of  compounding  a  fel- 
ony. State  v.  Henning,  33  Ind.  189, 
and  likewise  in  the  bribery  of  a  wit- 
ness knowledge  that  the  party  was  a 
witness  must  appear.  Com.  v.  Bailey, 
26  Ky.  L.  Eep.  583,  82  S.  W.  299. 

29.  People  V.  Squires,  99  Cal.  327, 
33  Pac.  1092. 

30.  In  State  V.  McDonald,  106  Ind. 
233.  6  N.  E.  607,  the  court  said:  "It 
is  further  urged  against  the  sixth  count 
of  the  indictment,  that  the  year  in 
which  the  offense  was  committed  is  not 
therein  stated.  Time  is  not  of  the  es- 
sence of  the  offense  charged,  and  hence 
the  count  is  not  bad  beeause  the  time  is 
not  stated.  .  .  .  Careful  pleading 
would  require  the  time  to  be  stated, 
and  all  other  averments  in  an  indict- 
ment to  be  made  certain  and  specific." 

In  Ruffin  v.  State,  36  Tex.  Crim. 
565,  38  S.  W.  169,  the  indictment 
charged  that  the  defendant  was  on  a 
certain  date  a  county  commissioner, 
that  there  was  "thereafter"  to  be 
brought  before  the  commission  a  cer- 
tain measure,  and  that  concerning  this 
measure  the  defendant  was  bribed.  It 
was  held  that  this  was  a  sufficient  al- 
legation of  the  time  when  the  official 
misconduct  was  to  take  place. 

Construction  of  Statute  Is  Strict. 
People  v.  Turnbull,  93  Cal.  630,  29 
Pac.  224;  Allison  v.  State,  45  Tex.  Crim. 
59(3,   78   S.   W.   1065. 

31.  Ala.— White  v.  State.  103  Ala. 
72,  16  So.  63.     Del.— State  V.  Davis,  2 


Penne.  139,  45  Atl.  394.  Mo.— State 
v.  Miles,  89  Me.  142,  36  Atl.  70.  N.  J. 
State  v.  Ellis,  33  N.  J.  L.   102,  97  Am. 

Dec.    707.      Eng Rex   v.    Plympton,     2 

Ld.  Edym.  1377,  92  Eng.  Reprint  397; 
Kansas  v.  Pomeroy,   1   Cent.   L.  J.  414. 

32.  State  v.  Smith,  72  Vt.  366,  48 
Atl.  647. 

33.  IT.  S.— Haas  v.  Henkel,  166  Fed. 
621.  Ind.— State  v.  Walls,  54  Ind.  56L 
Mo. — State  v.  Meysenburg,  171  Mo.  1, 
71  S.  W.  229. 

34.  Haas  v.  Henkel,  166  Fed.  621; 
State  v.  Meysenburg,  171  Mo.  1,  71 
S.   W.   229. 

35.  U.  S. — King  v.  United  States, 
112  Fed.  98S,  50  C.  C.  A.  647.  Ind. 
Glover  v.  State,  109  Ind.  391,  10  N.  E. 
282.  Mass. — Com.  v.  Donovan,  170 
Mass.  228,  49  N.  E.  104;  Com.  v.  Mur- 
ray, 136  Mass.  530.  Mo. — State  v. 
Schnettler,  181  Mo.  173,  79  S.  W.  1123. 

36.  la.— State  v.  Potts,  78  Iowa  656, 
43  N.  W.  534,  5  L.  R.  A.  814.  N.  T. 
People  v.  Willis,  54  N.  Y.  Supp.  52. 
Ohio.— Watson  v.  State,  39  Ohio  St. 
123.  S.  C— State  v.  Smalls,  11  S.  C. 
262. 

37.  State    v.    Smalls,    11    S.    C.    262. 

38.  Watson  v.  State,  39  Ohio  St. 
123;  State  V.  Womack,  4  Wash.  19, 
29  Pac.  939.  Contra,  People  v.  Mark- 
ham,  64  Cal.  157,  30  Pac.  620,  49  Am. 
Rep.  700. 

39.  la.— State  v.  Potts,  78  Iowa  656, 
43  N.  W.  534,  5  L.  R.  A.  814.  Ind. 
Glover  v.  State,  109  Ind.  391,  109  N.K 
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E.  Variance.  —  If  the  evidence  does  not  correspond  with  the  alle- 
gations in  the  indictment  as  to  material  matters,  the  indictment  must  be 
quashed  if  the  point  is  raised.40  But  though  the  rule  was  otherwise 
at  common  law,  under  the  statutes  it  is  not  a  fatal  variance  that  the 
indictment  refers  to  the  giver  of  the  bribe  as  being  unknown  and  at 
the  trial  the  proofs  show  that  his  name  was  known.41 

V.  DEFENSES.  —  If  the  defendant  proves  any  fact  which  would 
show  that  he  had  not  the  criminal  intent,42  or  that  he  was  not  acting 
in  his  official  character,43  or  that  nothing  of  value  was  given,44  he  has 
a  complete  defense.  But  it  is  no  defense  to  show  that  the  defendant 
did  not  know  of  the  statute  creating  the  duty  which  he  had  violated,48 
or  that  there  was  an  attempt  to  entrap  the  defendant  unless  it  also 
appears  that  the  persons  attempting  to  entrap  actually  suggested  the 
bribe,46  or  that  the  defendant  had  always  borne  an  excellent  reputa- 
tion,47 or  that  the  officer  had  not  jurisdiction  to  perform  the  official  act 
which  was  the  subject-matter  of  the  bribe,48  or  that  the  inducement 
was  taken  under  advice  of  counsel,49  or  that  the  goods  which  the  officer 
was  bribed  to  purchase  were  worth  the  price  paid,50  or  that  the  defend- 
ant was  not  legally  qualified  to  fill  the  office,51  or  that  the  statute  under 


282.  Me.— State  v.  Miles,  89  Me.  142, 
36  Atl.  70.  N.  Y_ People  v.  Willis, 
54  N.  Y.  Supp.  52. 

40.  Ala. — Diggs  v.  State,  49  Ala. 
311.  Ark.— Value  v.  State,  84  Ark. 
285,  105  S.  W.  361.  Colo.— Newman  v. 
People,  23  Colo.  300,  47  Pac.  278. 
Minn  State  v.  Ames,  91  Minn.  365, 
98  N.  W.  190.  Neb—  Guthrie  v.  State, 
16  Neb.  667,  21  N.  W.  455.  Tex. 
Ruffin  v.  State,  36  Tex.  Crim.  565,  33 
S.  W.  169. 

In  Value  v.  State,  supra,  it  was  held 
that  under  an  allegation  charging  the 
defendant  with  receiving  "$15.00  law- 
ful money  of  the  United  States,  paper 
money  and  silver  money,"  proof  of  the 
receipt  of  $5.00  without  showing 
whether  it  was  paper  money  or  silver 
money  there  could  be  no  conviction. 
The  court  said:  "No  allegation  though 
it  may  have  been  unnecessary,  can  be 
rejected  as  surplusage  if  it  is  descrip- 
tive of  the  identity  of  that  which  is 
essential  to  the   eharge. " 

41.  Guthrie  v.  State,  16  Neb.  667, 
21  N.  W.  455.  Here  the  court  said  at 
page  670:  "While  it  is,  perhaps,  true 
at  common  law  that  if  it  was  shown 
that  this  particular  allegation  was  un- 
true, that  the  grand  jury  did  know 
the  parties  whose  names  were  omitted, 
then  that  an  acquittal  must  follow.  But 
it  by  no  means  follows  that  this  alle- 
gation, like  those  which  are  met  by  a 


presumption  of  innocence,  must  be 
proved  by  the  state  beyond  a  reason- 
able doubt.  Upon  the  contrary  quite  a 
different  rule  is  to  be  applied,  and 
the  burden  is  on  the  defendant  to  show 
that  the  grand  jury  at  the  particular 
time  of  finding  the  indictment  knew  the 
names  of  the  party  described  as  un- 
known." See  also  State  v.  Schnettler, 
181  Mo.  173,  79  S.  W.  1123. 

42.  Intoxication  to  such  an  extent 
that  the  defendant  did  not  know  what 
he  was  doing  is  a  complete  defense. 
White  v.  State,  103  Ala.  72,  16  So.  63; 
O'Brien  v.  State,  6  Tex.  App.  665. 

43.  United  States  u.  Gibson,  47  Fed. 
833. 

44.  State  v.  Walls,  54  Ind.  561. 

45.  Newman  v.  People,  23  Colo.  300, 
47  Pac.  278. 

46.  Ex  parte  Bunkers,  1  Cal.  App. 
61,  81  Pac  748;  People  v.  Liphardt,  105 
Mich.  80,  62  N.  W.  1022. 

47.  In  re  Welleome,  23  Mont.  450, 
59  Pac.  445. 

48.  People  v.  Jackson,  191  N.  Y. 
293,  84  N.  E.  65,  15  L  E.  A  (N.  S.) 
173. 

49.  State  v.  Meysenburg,  171  Mo. 
1,   71   S.  W.  229. 

50.  Glover  v.  State,  109  Ind.  391, 
10  N.  E.  282. 

51.  State  v.  Duncan,  153  Ind.  318, 
54  N.  E.  1066. 
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which  the  officer  was  acting  was  unconstitutional,52  or  that  the  notes 
given  as  the  inducement  could  not  be  collected.53 

VI.  INSTRUCTIONS.  —  It  is  the  duty  of  the  court  to  instruct 
the  jury  upon  all  the  issues  involved  in  the  trial.  The  instructions 
should  be  confined  to  the  evidence  and  should  make  it  clear  to  the  jury 
what  facts  will  as  a  matter  of  law  establish  the  essential  elements  of 
the  crime.54 


52.  State  v.  Gardner,  54  Ohio  St. 
24,  42  N.  E.  999,  31   L.  R.  A.  660. 

53.  People  v.  Willis,  54  N.  Y.  Supp. 
52. 

54.  Cal. — People  v.  Edson,  68  Cal. 
549,  10  Pac.  192.  Mo.— State  v.  Gra- 
ham, 96  Mo.  120,  8  S.  W.  911.  Tex. 
Garner  v.  State,  50  Tex.  Crim.  34,  97 
S.  W.  98  (where  there  is  some  evi- 
dence to  support  the  defendant's  theory 
the  court  must  instruct  along  that 
line);  Lee  x>.  State,  47  Tex.  Crim.  620, 
85  S.  W.  804.  Vt. — State  v.  Smith, 
72  Vt.  366,  48  Atl.  647. 

Question  of  law  for  court  whether 
defendant  is  a  de  jure  officer.  In  Com. 
c.  Watton,  201  Mass.  81,  87  N.  E.  202, 
the   court   said:    "The   last    contention 


of  the  prisoner  is  that  the  question  as 
to  whether  he  was  a  de  jure  member 
of  the  water  board  was  a  question  for 
the  court.  If  the  prisoner  did  not 
wish  to  go  to  the  jury  on  the  fact  of 
the  city  council 's  having  elected  him 
by  vote  (as  evidence  of  the  government 
tended  to  Bhow),  that  question  was  a 
question  for  the  court.  But  the  pris- 
oner had  a  right  to  ask  the  jury  not 
to  believe  this  evidence.  ...  If 
he  elected  to  go  to  the  jury  on  that 
ground,  the  question  was  a  question  for 
the  jury  under  proper  instructions 
from  the  court." 

Question  of  fact  for  jury  to  deter- 
mine whether  words  of  doubtful  mean- 
ing constitute  an  offer.  Com.  v. 
Peteroff,  1  Ky.  L.  Rep.  132. 
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I.  BRIEFS  REQUIRED.  — As  a  rule  all  appellate  courts,  either 
by  virtue  of  statute  or  by  rule  of  court,  require  the  filing  of  briefs  by 
the  parties  to  appeals,1  and  this  requirement  cannot  be  dispensed  with 

1.  Colo.— Silver  Mountain  Min.  Co.  i  So.  736.  111.— Gillett  v.  Chicago  T.  & 
V.  Anderson,  41  Colo.  123,  92  Pac.  226.    F    Co.,    230    111.    373,     82     N.     E.     891; 

Fla Gillespie  v.  Chapline,  59  Fla.  500,    Goehenonr   v.   Mowry,  40  111.  57.     Ind. 

52  So.  722;  Mizell  Live  Stock  Co.  v.  Walls  v.  State  ex  rel.  Mallott,  140  Ind. 
McOaakill  Co.,  59  Fla.  322,  51  So.  547;  16,  38  N.  E.  177;  Landwerlen  v.  Wheel- 
Chamberlain  v.  Leslie,  39  Fla.  452,  22   er,  106  Ind.   523,  5   N.  E.   888;   Oliver 

Vol.  IV 


BRIEFS 


575 


by  stipulntion  of  the  parties  since  it  is  for  the  benefit  of  the  court.2 

II.     CONTENTS    AND    FORM.  —  A.    In    General.  — The    brief 
should  contain  a  statement  of  the  case,  a  specification  of  errors  relied 


v.  Gorham,  85  Ind.  598.  Kan. — Pat- 
terson v.  Patterson,  3  Kan.  App.  342, 
45  Pac.  129.  Me.—  Law  v.  Payson,  32  Mo. 
598  Appendix.  Mich. — Bush  v.  Fisher, 
89  Mich.  192,  50  N.  W.  788.  Minn. 
Lehigh  C.  &  I.  Co.  t>.  Scallen,  61  Minn. 
63,  63  N.  W.  245.  Mo.— Disse  v.  Frank, 
52  Mo.  551;  Sharp  v.  Quincy  O.  &  K. 
C.  R.  Co.,  139  Mo.  App.  525,  123  S.  W. 
507;  Mister  v.  Corrigan,  7  Mo.  App. 
510;  State  v.  Burns,  14  Mo.  App.  581; 
Michel  v.  St.  Louis  Distilling  Co.,  10 
Mo.  App.  577,  Appendix;  State  V. 
Laurie,  10  Mo.  App.  577;  Luscombe  v. 
Stewart,  10  Mo.  App.  577.  Okla  —  Iral- 
son  c.  Stang,  18  Okla.  423,  90  Pac.  446. 
S.  C— Tongue  V.  Gist,  1  Nott  &  McC. 
110.  Tex.— Blum  v.  Whitworth,  66 
Tex.  350,  1  S.  W.  108;  Wetzel  v.  Satter- 
white  (Tex.  Civ.  App.),  125  S.  W.  93; 
Stephenville  Oil  Mill  v.  McNeill  (Tex. 
Civ.  App.),  122  S.  W.  911. 

Must  Point  Out  the  Error. — "It  is 
evident,  however,  that  a  party  who  de- 
pends on  the  mere  assertion  on  his 
part  that  the  judgment  of  the  trial 
court  was  right,  or  that  it  was  wrong, 
ought  not  to  complain  if  this  court 
should  not  be  able  to  see  the  law  of 
the  case  in  the  light  of  such  assertion. 
Our  decisions  must  be  based  upon  rea- 
son and  authority;  and  it  is  a  duty 
which  counsel  owe  to  their  clients  to 
aid  the  court  by  all  the  means  in  their 
power  to  arrive  at  a  just  conclusion. 
This  aid  is  given  by  proper  briefs;  that 
is,  short  and  pointed  arguments  and 
carefully  selected  authorities."  "Walls 
v.  State  ex  ret  Mallott,  140  Ind.  16, 
24,  38  N.  E.  177. 

Must  Present  the  Case. — "It  may 
be  that  plaintiff  has  a  meritorious  case 
against  the  defendant,  but  neither  he 
nor  his  assignors  have  seen  fit,  through 
counsel,  to  follow  the  case  here,  and, 
by  argument  and  brief,  point  out  any- 
thing in  answer  to  the  brief  of  counsel 
for  defendant  based  on  the  abstract 
upon  which  the  verdict  and  judgment 
can  be  sustained.  The  rules  of  court 
with  respect  to  the  preparation  of  ab- 
stracts and  the  filing  of  briefs  are  to 
enable  litigants  to  present  a  case  in 
such  manner  that  the  court  may  under- 
stand the  questions  involved.  If  either 
party  fails  to  comply  with  these  rules, 


the  duty  does  not  devolve  upon  the 
court  to  examine  the  transcript  or 
search  for  authorities  to  sustain  the 
case  of  the  party  in  default."  Silver 
Mt.  M.  Co.  v.  Anderson,  41  Colo.  123, 
92  Pac.   226. 

Brief    Must    Deny "The     eleventh 

assignment  assails  the  verdict  and 
judgment  as  being  without  evidence 
to  support  them,  and  must  be  sustained 
as  to  the  appellant  Wetzel.  There  be- 
ing no  briefs  on  file  for  appellee,  we  are 
required  to  take  as  true  the  statement 
from  the  record  in  appellant's  brief  as 
to  the  evidence,  and  that  it  constitutes 
all  the  evidence  in  support  of  the  ver- 
dict- If  appellee  was  not  satisfied  with 
the  correctness  of  this  statement,  he 
should  have  filed  a  brief  denying  its  cor- 
rectness and  setting  out  such  evidence, 
if  there  is  any  in  the  record."  Wetzel 
v.  Satterwhite  (Tex.  Civ.  App.),  125 
S.  W.  93. 

The  rule  of  the  Supreme  Court  of  the 
United  States  requires  the  filing  of 
twenty-five  copies  by  each  party.  20 
L.  ed.  905. 

Persons  not  parties,  who  are  inter- 
ested in  the  questions  before  the  court 
are  frequently  allowed  to  file  briefs 
in  the  supreme  court  of  the  United 
States.  See  Northern  Securities  Co.  v. 
United  States,  191  U.  S.  555,  24  Sup.  Ct. 
119,  48  L.  ed.  299;  Stryker  v.  Goodnow, 
123  U.  S.  527,  8  Sup.  Ct.  203,  31  L.  ed. 
194;  Florida  V.  Georgia,  17  How.  478, 
15  L.  ed.  181.  And  see  the  title  "Ami- 
cus Curiae." 

2.  Minn. — Lehigh  C.  &  I.  Co.  v. 
Scallen,    61    Minn.    63,    63    N.    W.    245. 

Mo Sharp   v.   Quincy   O.   &   K.   C.   E. 

Co.,  139  Mo.  App.  525,  123  S.  W.  507; 
Mister  V.  Corriga^,  17  Mo.  App.  525; 
State  V.  Burns,  14  Mo.  App.  581.  Tex. 
Galveston  H.  &  S.  A.  R.  Co.  v.  Craw- 
ford, 9  Tex-  Civ.  App.  245,  27  S.  W. 
822,  29  S.  W.  958. 

Agreement  of  Parties  Not  Sufficient. 
"In  this  case  the  only  paper  filed  is  a 
stipulation  by  the  attorneys,  by  which 
they  agree  to  submit  tne  ease  for  de- 
cision upon  the  record.  This  practice 
cannot  be  endured.  As  they  have  en- 
tirely failed  to  comply  with  the  law  in 
filing  a  statement  and  brief,  the  appeal 
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on  and  a  brief  argument,8  except  in  Texas,  where  the  rules  of  the 
supreme  court  provide  that  arguments  are  not  to  be  printed  in  the 
brief;4  but  in  such  brief  there  should  be  no  discussion  of  facts  outside 
the  record.5    A  mere  opinion  of  counsel  is  not  a  brief,6  nor  is  a  sug- 


will  be  dismissed."  Disse  v.  Frank, 
52  Mo.  551. 

3.  U.  S. — City  of  Milwaukee  v. 
Shailer  &  Sehniglau  Co.,  91  Fed.  858, 
34  C.  a  A.  112.  Cal.— Bell  v.  Germain, 
12  Cal.  App.  375,  107  Pac.  630.  Ind. 
Pittinger  v.  Bamage,  40  Ind.  App.  486, 
82  N.  E.  478.  Mont,— Anderson  v. 
Carlson,  23  Mont.  43,  57  Pac.  439; 
Beck  v.  O'Connor,  21  Mont.  109,  53 
Pac.  94.  N.  Y.—  Barth  v.  Borden  Con- 
densed Milk  Co.,  104  N.  Y.  Supp.  882. 

What  a  Brief  Is  Supposed  to  Be. — 
"A  brief  is  supposed  to  be  the  vehicle 
of  counsel  to  convey  to  the  court  the 
essential  facts  of  his  client's  case,  a 
Btatement  of  the  questions  of  law  in- 
volved, the  law  he  would  have  applied, 
and  the  application  he  desires  made  of 
it  by  the  court."  Bell  v.  Germain,  12 
Cal.  App.  375,  107  Pac.  630. 

Confined  to  Matters  of  Eecord. — 
"Counsel  for  appellant  is  reminded 
that  a  'brief  on  appeal  should  be  con- 
fined to  a  statement  of  the  points  or 
propositions  of  law  arising  upon  per- 
tinent matters  in  the  record  and  relied 
on  for  reversal  of  the  judgment,  and 
should  not  present  views  or  use  in- 
appropriate language  on  impertinent 
matters  of  which  the  court  cannot  take 
notice."  Barth  v.  Borden's  Condensed 
Milk  Co.,  104  N.  Y.   Supp.   882. 

Eule  21  of  the  Supreme  Court  of  the 
United  States, — "This  brief  shall  con- 
tain, in  the  order  here  stated:  (1)  A 
concise  abstract,  or  statement  of  the 
ease,  presenting  succinctly  the  ques- 
tions involved  and  the  manner  in  which 
they  are  raised.  (2)  A  specification  of 
the  errors  relied  upon,  which,  in  cases 
brought  up  by  writ  of  error,  shall  set 
out  separately  and  particularly  each 
error  asserted  and  intended  to  be 
urged;  and  in  cases  brought  up  by  ap- 
peal the  specification  shall  state,  as 
particularly  as  may  be,  in  what  the 
decree  is  alleged  to  be  erroneous.  When 
the  error  alleged  is  to  the  admission  or 
to  the  rejection  of  evidence,  the  speci- 
fication shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected. 
When  the  error  alleged  is  to  the  charge 
of  the  court,  the  specification  shall  set 
out  the  part  referred  to  totidem  verbis, 


whether  it  be  instructions  given  or  in- 
structions refused.  When  the  error 
alleged  is  to  a  ruling  upon  the  report 
of  a  master,  the  specification  shall  state 
the  exception  to  the  report  and  the 
action  of  the  court  upon  it.  (3)  A  brief 
of  the  argument,  exhibiting  a  clear 
statement  of  the  points  of  law  or  fact 
to  be  discussed,  with  a  reference  to 
the  pages  of  the  record  and  the  au- 
thorities relied  upon  in  support  of  each 
point.  When  a  statute  of  a  state  is 
cited,  so  much  thereof  as  may  be 
deemed  neeessary  to  the  decision  of  the 
case  shall  be  printed  at  length."  108 
U.  S.  585,  6. 

4.  "It  may  be  well,  however,  to 
call  attention  to  the  fact,  that  the 
brief  contemplated  by  these  rules  is 
entirely  dissimilar  from  what  is  meant 
by  this  word,  as  used  and  understood 
in  the  former  rules.  Heretofore  it  has 
indicated  a  written  or  printed  argu- 
ment, upon  which  the  case  might  be 
submitted.  By  the  rules  as  now 
framed,  it  is  a  mere  statement  of  the 
points  or  propositions  relied  upon  to 
reverse  or  affirm  the  judgment,  the  mat- 
ters in  the  record  pertinent  to  sustain 
or  rebut  these  points,  and  a  reference 
to  the  authorities  relied  upon  by  the 
parties.  It  should  not  contain  either 
'arguments,  reasons,  conclusions,  or 
inferences.'  "  Haley  t>.  Davidson,  48 
Tex.  615. 

5.  Barth  v.  Borden  Condensed  Milk 
Co.,  104  N.  Y.  Bupp.  882. 

"It  Is  not  only  Improper  practice, 
but  a  waste  of  time  of  counsel  and 
the  court  to  inject  In  the  briefs  a  dis- 
cussion of  facts  outside  the  record." 
Chicago  &  N.  W.  B,  Co.  v.  Chicago  Me- 
chanics' Inst^  239  111.  197,  221,  87  N. 
E.    933. 

Eecord  Does  Not  State  the  Facts.— 
Suggestions  bv  counsel  that  the  record 
does  not  fairly  set  out  the  facts  are 
improper  and  should  not  be  contained 
in  briefs.  Briggs  v.  Milburn,  40  Mich. 
512, 

6.  "A  mere  statement  of  the  opin- 
ion of  counsel  is  not  a  brief,  and* 
where  such  statement  is  filed  by  the 
appellant  or  plaintiff  in  error,  the 
court    is    warranted    in    affirming    the 
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gestion  of  certain  points  unsupported  by  argument  or  authorities.7  The 
rules  generally  require  that  the  brief  shall  refer  to  the  page  number 
in  the  transcript  of  evidence  referred  to  or  errors  relied  upon.8  And 
a  citation  of  adjudicated  cases  by  the  number  and  page  of  the  report 
without  giving  the  names  of  the  parties  has  been  disapproved.9 

Errors  should  be  separately  assigned  in  appellant's  brief  and  the' 
authorities  for  the  support  of  each  error  should  be  cited  separately  in 
connection  with  it.10 

The  brief  must  be  signed  by  the  attorney,  but  it  is  sufficient  if  the 
name  be  printed  at  the  close  of  the  brief  if  the  attorney  makes  that 
his  signature.11 

The  fact  that  a  brief  is  inartificially  drawn  cannot  be  objected  to  if 
it  furnishes  the  court  with  a  clear  and  concise  statement  of  the  case  ;ia 
and  if  an  attempt  in  good  faith  has  been  made  to  form  a  brief  in  com- 
pliance with  the  rule,  and  there  is  a  substantial  compliance,  it  will 


judgment  without  examination  of  the 
merits."  Haberlan  v.  Lake  Shore  & 
M.  S.  R.  Co.,  73  111.  App.  261. 

7.  111. — Dorn  v.  Van  Vlissenger,  77 
Til.  App.  222.  Ind. — Hollingsworth  V. 
State,  111  Ind.  289,  12  N.  E.  490;  Lig- 
gett v.  Firestone,  102  Ind.  514,  26  N. 
E.  201;  McCann  v.  Kodifer,  90  Ind.  602; 
Milliken  v.  State,  70  Ind.  283;  Island 
Coal  Co.  V.  Clemmitt,  12  Ind.  App.  206, 
40  N.  E.  143.  Tex. — Western  Union 
Tel.  Co.  V.  Sanders  (Tex.  Civ.  App.), 
26  S.  W.  734;  Lanyon  v.  Edwards  (Tex. 
Civ.  App.),  26  S.  W.  524. 

8.  la. — Winkler  v.  Hawkes,  126 
Iowa  474,  102  N.  W.  418.  Mont.— Beer 
v.  Lieneman,  26  Mont.  92,  66  Pac.  600. 
Wis Conger  v.  Dingman,  98  Wis.  417, 

74  N.  W.  125. 

9.  Schulte  v.  Kelly,  124  Mich.  330, 
83  N.   W.   405. 

State  Reports. — "Counsel,  in  refer- 
ring in  their  briefs  to  decisions  of  this 
eourt,  are  expected,  whenever  possible, 
to  make  citations  to  the  Michigan  Re- 
ports, rather  than  to  unofficial  publi- 
cations." People  V.  Jamieson,  124 
Mich.  164,  82  N.  W.  835.  To  the  same 
effect,  Webber  v.  Hayes,  117  Mich.  256, 

75  N.  W.  622. 

10.  Honeycutt  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.,  40  Mo.  App.  674;  Nelson  v. 
Canisteo,  100  N.  Y.  89,  2  N.  E.  473. 
And  see  Owen  v.  Harriott  (Ind.  App.), 
94  N.  E.  591. 

But  in  Texas  the  court  commended 
the  practice  of  grouping  assignments 
of  error  in  the  preparation  of  briefs, 
where  fihey  present  the  same  question. 


Sabine,  etc.  R.  Co.  v.  Ewing,  1  Tex. 
Civ.   App.   531,   21   S.   W.   700. 

Improper  Brief. — "That  brief,  a 
paper  book  of  81  pages,  is  earmarked 
with  industry  and  vigor,  but  is  not  con- 
structed in  accordance  with  rule  15 
of  this  court.  (Sullivan  v.  Holbrook, 
211  Mo.  99.)  From  end  to  end  it  is  a 
running  commingling  of  facts,  points 
and  authorities,  comment  and  argu- 
ment, without  distinguishing  between 
one  and  the  other.  If  such  brief  had 
been  filed  by  appellant  it  would  be  dis- 
carded for  appellate  purposes  under 
rule  15.  This,  because  appellant  car- 
ries the  burden  of  showing  error  in 
the  judgment."  Ray  County  Sav. 
Bank  v.  Hutton,  224  Mo.  42,  53,  123 
S.  W.  47. 

11.  Ga. — MeAlister  v.  Eastman,  92 
Ga.  448,  17  S.  E.  675.  I1L— National 
Masonic  Ace.  Assn.  v.  Seed,  95  111.  App. 
43.  Ind.— Low  v.  Dallas,  165  Ind.  392, 
75  N.  E.  822.  Ky. — Green  v.  National 
B.  &  L.  Assn.,  23  Ky.  L.  Rep.  1091,  64 
S.  W.  751.  N.  J.— Hazard  v.  Phoenix 
Woodworking  Co.,  80  Atl.  456.  Tex. 
Rogers  v.  Powell  (Tex.  Civ.  App.),  128 
S.  W.  670. 

12.  Ind.— Hart  v.  Scott,  168  Ind. 
530,  81  N.  E.  481;  Ellison  v.  Brans- 
trattor  (Ind.  App.),  89  N.  E.  513; 
Indiana  Union  Tract.  Co.  o.  Heller,  44 
Ind.  App.  385,  89  N.  E.  419;  Holt  P. 
Myers,  43  Ind.  App.  538,  88  N.  E.  80. 
Mo. — Houck   v.   Bridwell,   28   Mo.    App. 

644.      Okla Ferguson    v.    Union    Nat. 

Bank,  23  Okla.  37,  99  Pac.  641.  Wis. 
Conger  t;.  Dingman,  98  Wis.  417,  74  N. 
W.   125. 
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generally  suffice.13    But  rules  prescribing  the  size  of  the  page  and  the 
method  of  binding  typewritten  briefs  must  be  followed.14 

B.  Digest  of  the  Eecord.  —  1.  In  General.  —  A  brief  must  con- 
tain a  succinct  account  of  so  much  of  the  record  as  is  essential  to  the 
questions  therein  discussed,  and  every  error  and  exception  relied  on.15 
And  where  the  brief  fails  to  set  out  the  material  facts  proved,  the  court 
will  not  consider  assignments  of  error  based  on  questions  of  fact.16 


13.  Ind.  —  Howard  V.  Adkins,  167 
Ind.  184,  78  N.  E.  665;  Ellison  v.  Bran- 
strattor  (Ind.  App.),  89  N.  E.  513. 
Mo.— Wallace  v.  Libby,  231  Mo.  341, 
132  S.  W.  665.  Ore.— First  Nat.  Bank 
v.  Miller,  48  Ore.  587,  87  Pac.  892. 

"We  concede  that  appellants'  brief 
is  not  a  model  of  conciseness,  lucidity, 
or  arrangement,  but  it  does  present 
the  points  relied  upon  for  reversal  in 
such  a  manner  that  they  may  be  ascer- 
tained and  clearly  understood.  The 
pleadings  and  rulings  of  the  court 
thereon  are  set  out,  and  consideration 
of  all  the  questions  passed  upon  can 
be  fully  given  by  the  court  without 
reference  to  the  record.  The  brief 
shows  a  good  faith  effort  to  comply 
with  the  rules,  and  presents  a  sub- 
stantial conformity  thereto."  Ellison 
v.  Branstrattor  (Ind.  App.),  89  N.  E. 
513. 

Substantial  Compliance.  — ' '  Reason- 
able latitude  must  be  granted  to  coun- 
sel for  the  appellant  in  the  statement 
of  exceptions  and  in  the  preparation 
of  a  bill  thereof,  and  because  counsel, 
for  the  adverse  party  or  an  appellate 
court,  might  possibly  condense  the  mat- 
ters thus  expressed,  affords  no  valid 
reason  for  dismissing  an  appeal,  where, 
as  in  the  case  at  bar,  there  has  been 
a  substantial  compliance  with  the  pro- 
visions of  the  statute  and  of  the  rules 
of  this  court."  First  Nat.  Bank  V. 
Miller,  48  Ore.  587,  87  Pac.  892. 

14.  O'Keefe  v.  Omlie,  17  N.  D.  404, 
117  N.  W.  353. 

15.  U.  S. — School  Dist.  v.  St.  Joseph 
Fire  &  M.  Ins.  Co.,  101  IT.  S.  472,  25 
L.  ed.  868.  Cal. — In  re  McPhee's  Es- 
tate, 156  Cal.  335,  104  Pac.  455;  Wil- 
coxson  v.  Miller,  49  Cal.  193.  Ind. 
Princess  Amusement  Co.  v.  Metzger, 
169  Ind.  376,  82  N.  E.  758;  Hayes  V. 
Shirk,  167  Ind.  569,  78  N.  E.  653;  Bar- 
ricklow  v.  Stewart,  163  Ind.  438,  72  N. 
E.  128;  Consolidated  Stone  Co.  v.  Mor- 
gan, 160  Ind.  241,  66  N.  E.  696;  State 
v.  Lukins,  43  Ind.  App.  341,  87  N.  E. 
246;  Woodward  v.  Dobyzkoski,  34  Ind. 
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App.  658,  73  N.  E.  607.  Mo.— South- 
wick  v.  Southwick,  99  Mo.  App.  156, 
72  S.  W.  477.  Mont.— Allen  v.  Reely, 
28  Mont.  525,  73  Pac.  118;  Knobb  v. 
Reed,  28  Mont.  42,  72  Pac.  304;  Lar- 
kin  v.  Butte  Min.  Co.,  28  Mont.  41,  72 
Pac.  304;  Casey  v.  Thieviege,  27  Mont. 
516,  71  Pac.  755;  Kranick  V.  Helena 
Consol.  Water  Co.,  26  Mont.  379,  71 
Pac.  672,  68  Pac.  408;  Matusevitz  v. 
Hughes,  26  Mont.  212,  68  Pac.  467,  66 
Pac.  939.  N.  C— Balfour  Quarry  Co. 
v.  West  Const.  Co.,  151  N.  C.  345,  66 
S.  E.  217.  Pa.— Silliman  v.  Kuhn,  142 
Pa.  461,  21  Atl.  974.  S.  C— Shaw  v. 
Cunningham,  16  S.  C.  631;  Roe  v.  Har- 
rison, 14  S.  C.  625.  Tex. — McDonald 
v.  McCrabb,  47  Tex.  Civ.  App.  259,  105 
S.  W.  238.  Wash.  —  Drumheller  v. 
American  Surety  Co.,  30  Wash.  530,  71 
Pac.  25.  Wis. — McLimans  v.  Lancaster, 
63  Wis.  596,  23  N.  W.  689;  Mast  V. 
Lockwood,  59  Wis.  48,  17  N.  W.  543. 

In  New  York  the  appellate  division 
will  not  ignore  exceptions,  though 
they  are  not  discussed  in  the  brief  of 
the  appellant.  Purcell  v.  Hoffman 
House,  89  N.  Y.  Supp.  975. 

Assigned  Errors  Waived. — "On  ac- 
count of  appellant  having  failed  to  set 
forth  in  its  brief  a  copy  of  the  third 
paragraph  of  the  complaint,  or  the 
substance  thereof,  and  the  demurrer 
thereto,  as  required  by  clause  5  of 
rule  22  of  this  court,  the  first  assign- 
ment of  error  is  waived.  Appellant 
has  not  set  forth  in  its  brief  a  copy 
of  the  interrogatories  and  answers  of 
the  jury  thereto,  nor  is  the  substance 
of  said  answers  or  a  condensed  recital 
thereof  contained  in  said  brief  as  re- 
quired by  said  rule.  Some  cases  re- 
quire the  exact  language  of  pleadings, 
interrogatories,  etc.,  and  in  others  the 
substance  may  be  sufficient.  Elliott, 
App.  Proc,  §440.  For  this  reason  the 
second  error  assigned  is  waived." 
Perry,  etc.  Stone  Co.  v.  Wilson,  160 
Ind.  435,  67  N.  E.  183. 

16.  U.  S. — Haldane  r.  United  States, 
69  Fed.  819,  16  C.  C  A.  447,  32  U.  S. 
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But  a  rule  requiring  the  brief  to  contain  a  condensed  recital  of  the 
evidence  does  not  justify  setting  out  the  evidence  in  detail,  but  con- 
templates a  concise  statement  of  the  substance  of  the  evidence.17  State- 
ments of  facts  not  appearing  of  record  should  not  be  made  in  briefs.18 

Where  a  matter  of  calculation  is  involved,  sufficient  data  should  be 
furnished  in  the  brief  to  enable  the  court  to  decide  intelligently 
thereon.19 

Where  the  statement  of  facts  in  appellant's  brief  is  not  questioned 
by  the  appellee,  the  supreme  court  will  treat  it  as  correct.20 

2.  The  Language  of  Pleadings.  —  Enough  of  the  pleadings  to  show 
fully  the  error  excepted  to  must  be  set  out  in  the  brief,21  and  the  rule 
is  not  satisfied  by  a  mere  reference  to  the  place  in  the  transcript  where 
it  is  said  the  complaint  is  set  forth,22  but  the  attention  of  the  court 


App.  607.  Ark.— Ruble  v.  Helm,  57 
Ark.  304,  21  S.  W.  470.  Okla.— Ward  V. 
Richards,  115  Pac.  791;  Great  West- 
ern Mfg.  Co.  V.  Davidson  Mill  Elev., 
26  Okla.  626,  110  Pac.  1096;  Roof  V. 
Franks,  26  Okla.  392,  110  Pac.  1098. 
S.  C— Trotter  V.  Robinson,  6  S.  C.  410. 
Tex.— Stroud  v.  Palmer,  66  Tex.  129, 
18  S.  E.  344;  Sterling  v.  De  Laune,  47 
Tex.  Civ.  App.  470,  105  S.  W.  1169. 

Duty  of  Counsel. — "There  being  no 
legal  points  in  the  case  of  any  consid- 
erable difficulty,  except  as  to  the  suf- 
ficiency of  the  evidence  to  sustain  the 
findings,  a  brief  which  does  not  contain 
an  abstract  or  tabular  statement  of  the 
chain  of  title  upon  which  the  party  re- 
lies is  of  no  conceivable  value.  This 
neglect  has  imposed  upon  the  court  the 
performance  of  duties  which  manifestly 
pertain  to  a  counsel."  Wilcoxson  V. 
Miller,  49  Cal.  193. 

17.  Ind.— Ireland  V.  Huffman,  172 
Ind.  278,  88  N.  E.  508.  la.— Vial  v. 
Larson,  132  Iowa  208,  109  N.  W.  1007; 
In  re  Wilting 's  Will,  109  N.  W.  776. 
Mont. — Nichols  r.  Williams,  38  Mont. 
552,  100  Pac.  969.  Tex.— Connor  v. 
Sewell  (Tex.  Civ.  App.),  39  S.  W. 
128;  Meston  v.  Davies  (Tex.  Civ.  App.), 
36  S.  W.  805.  Wis.— McLimans  r. 
Lancaster,  63  Wis.  596,  23  N.  W.  689. 

18.  Himrod  Coal  Co.  V.  Beckwith, 
111  111.  App.  379.  N.  Y—  Stevens  v. 
O'Neill,  169  N.  Y.  375,  62  N.  E.  424. 
Pa.— De  Cou  Bros.' Co.  v.  Englander,  39 
Pa.  Super.  234. 

19.  Havnes  &  Lyons  r.  Coles  County, 
234  111.  137,  84  N.  E.  747;  McLeod  V. 
Hunt,  128  Mich.  124,  87  N.  W.  101. 

Data  Should  Be  Furnished.— "Par- 
tial payments  on  some  of  these  claims 
were  made  from  money  obtained  from 
county     orders,     and     other     payments 


were  made  from  the  proceeds  of  the 
bankrupt  estate  of  Fuller.  It  is  not 
the  duty  of  this  court  to  search  the 
record,  or  even  the  briefs  and  abstract, 
to  figure  out  the  results  asked  for  on 
these  cross-errors.  Sufficient  data 
should  be  furnished  us  by  counsel  to 
justify  us  in  holding  that  an  error  was 
made  in  this  regard."  Havnes  & 
Lyons  v.  County  of  Coles,  234  111.  137, 
145,  84  N.  E.  747. 

20.  Ten  Brock  v.  Jansma,  161  Mich. 
597,  126  N.  W.  710;  Cobe  v.  Summers, 
143  Mich.  117,  106  N.  W.  707. 

21.  Springer  V.  Bricker,  165  Ind. 
532,  76  N.  E.  114;  Knickerbocker  Ice 
Co.  v.  Gray,  165  Ind.  140,  72  N.  E.  869; 
Schreiber  v.  Worm,  164  Ind.  7,  72  N.  E. 
852;  Perry,  Mathews-Buskirk  Stone  Co. 
v.  Wilson,  160  Ind.  435,  67  N.  E.  183; 
Citizens'  Nat.  Bank  v.  Alexander,  34 
Ind.  App.  596,  73  N.  E.  279;  Shatz  v. 
Alexandria  Gas  Co.,  35  Ind.  App.  310, 
73  N.  E.  1094;  Journeymen  Tailor's 
Union  v.  Custom  Journeymen  Tailors' 
Union,   76  Mo.   App.  680. 

22.  Insufficient  Statement.  —  • '  The 
complaint  is  not  before  us,  and  its 
supposed  defects  are  not  available  to 
the  appellants  upon  any  assignment  of 
error.  The  fifth  specification  of  rule 
22  of  this  court  requires  that  %e  brief 
of  the  appellant  shall  contain  'a  con- 
cise statement  of  so  much  of  the  rec- 
ord as  fully  presents  every  error  and 
exception  relied  on,  referring  to  the 
pages     and     lines    of    the    transcript. 

The  statement  will  be  taken 
to  be  accurate  and  sufficient  for  a  full 
understanding  of  the  questions  pre- 
sented for  decision,  unless  the  opposite 
party  in  his  brief  shall  make  necessary 
corrections  or  additions.'  No  such 
statement  of  the  contents  of  the  com- 
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should  be  called  to  the  precise  language  objected  to  by  quoting  it  in 
the  brief.23 

3.  Statement  of  Evidence.  —  As  a  rule  the  courts  require  that  when 
the  error  alleged  refers  to  rulings  on  evidence,  the  brief  shall  quote  the 
substance  of  the  evidence  admitted  or  rejected,24  and  a  mere  reference 
to  the  pages  where  the  evidence  may  be  found  is  insufficient,25  though 
in  one  jurisdiction,  at  least,  such  reference  to  the  printed  case  is  allow- 
able.26 

4.  Setting  Out  Instructions.  —  If  error  is  alleged  as  to  the  giving 


plaint  is  contained  in  the  brief  of  coun- 
sel for  these  appellants.  The  only  at- 
tempt to  comply  with  the  rule  was 
the  following  laconic  statement:  'The 
amended  complaint,  in  one  paragraph, 
will  be  found  on  pp.  3-11  of  the  tran- 
script.' This  memorandum  bears  no 
resemblance  to  the  condensed  state- 
ment of  the  substance  of  the  com- 
plaint contemplated  by  rule  22.  It  is 
at  most  a  copy  of  a  single  line  of  the 
index  to  the  record."  Schreiber  V. 
Worm,  164  Ind.  7,  72  N.  E.  852. 

23.  Denver  v.  Denver  Water  Co.,  41 
Colo.  77,  89,  91  Pac.  918. 

24.  Ind.— Welch  v.  State,  164  Ind. 
104,  72  N.  E.  1043;  Barricklow  v.  Stew- 
art, 163  Ind.  438,  72  N.  E.  128;  Lake 
Erie  &  W.  E.  Co.  v.  Shelley,  163  Ind. 
36,  71  N.  E.  151;  Baker  v.  Gowland,  37 
Ind.  App.  564,  76  N.  E.  1027;  Perdue 
v.  Gill,  35  Ind.  App.  99,  73  N.  E.  844; 
Groves  v.  Hobbs,  32  Ind.  App.  532,  70 
N.  E.  279.  Kan. — Breitkreutz  v.  Na- 
tional Bank,  70  Kan.  698,  79  Pac.  686. 

Mo Hess  v.  Corwin,  109  Mo.  App.  22, 

84  S.  W.  141.  Mont. — Murray  V.  Mon- 
tana L.  &  Mfg.  Co.,  25  Mont.  14,  63 
Pac.  719.  N.  T. — Schoonmaker  v.  Wol- 
ford,  20  Hun.  166.  Tex.— J.  S.  May- 
field  Lumb.  Co.  v.  Carver,  27  Tex.  Civ. 
App.  467,  66  S.  W.  216. 

Non-Compliance  With  Rule "Appel- 
lant, in  stating  the  evidence  in  his 
brief,  has  not  complied  with  the  re- 
quirements of  rule  22  of  this  court. 
In  several  instances,  after  reciting  the 
evidence  of  certain  witnesses,  it  is  as- 
serted that  the  evidence  of  another 
witness  mentioned  'was  similar.'  This 
was  but  a  conclusion,  and  not  a  re- 
cital 'in  narrative  form'  of  the  partic- 
ular evidence  as  required  by  the  above 
rule."  Conner  v.  Andrews  Land,  etc. 
Co.,  162  Ind.  338,  350,  70  N.  E.  376. 

•Tacts  Shown  by  Record." — "What 


is  meant  by  facts  shown  by  the  record, 
is  such  an  abstract  of  the  evidence  as 
will  enable  the  appellate  court  to  gain 
such  a  comprehensive  view  of  the  evi- 
dence adduced  at  the  trial  as  will  ob- 
viate the  necessity  of  reading  the 
entire  evidence  as  preserved  in  the  bill 
of  exceptions."  Hess  V.  Corwin,  109 
Mo.  App.  '22,  84  S.  W.  141. 

"A  fair  statement  of  the  facts  is 
essential  to  a  proper  presentation  of  an 
appeal.  An  unfair  statement  is  cer- 
tain to  be  discovered,  and  when  dis- 
covered affects  the  force  of  the  entire 
brief.  When  the  facts  are  not  open  to 
review  they  should  be  stated  as  found, 
or  as  presumed  to  have  been  found. 
When  the  facts  are  to  be  reyiewed  it 
is  proper  for  counsel  to  state  them  as 
he  claims  they  should  have  been  found 
in  accordance  with  the  weight  of  evi- 
dence, citing  the  folios  where  the  evi- 
dence appears  in  the  record,  but  on  the 
crucial  points  he  should  also  state  the 
testimony  opposed  to  his  theory,  so  that 
the  court  may  have  before  it  a  faith- 
ful picture  of  the  whole  case.  A  fail- 
ure to  observe  these  rules  increases  v 
the  labor  of  the  court  and  reflects  upon 
the  integrity  of  the  brief."  People  v. 
White,  176  N.  Y.  331,  347,  68  N.  E. 
630. 

25.  Breitkreutz  v.  National  Bank, 
70  Kan.   698,   79  Pac.  686. 

In  New  York  practice  a  point  made 
by  appellant 's  counsel  on  his  brief  as 
to  the  admission  and  exclusion  of  evi- 
dence is  altogether  too  indefinite  and 
uncertain,  if  it  merely  refers  to  cer- 
tain pages  of  the  testimony  without 
stating  what  questions  were  asked  or 
answers  excluded,  or  any  reason  for 
any  error  in  respect  to  any  of  them. 
Simpson  v.  Masson,  11  Misc.  351,  32  N. 
Y.  Supp.  136. 

26.  More  v.  Milwaukee  Monument 
Co.,  126  Wis.  41,  104  N.  W.  1013. 
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or  refusing  of  an  instruction,  unless  the  instruction  is  set  out  in  the 
brief  it  will  not  be  considered.27 

5.  Findings  of  Fact  and  Conclusions  of  Law.  — The  rule  requiring 
the  findings  of  fact  and  conclusions  of  law  to  be  printed  in  the  brief 
requires  the  findings  and  conclusions  to  be  printed  only  where  some 
question  is  sought  to  be  raised  thereon,28  but  in  case  a  point  is  made 
upon  them  they  must  be  set  out  either  in  full  or  in  substance  in  the 
brief.29 

C.  Specification  of  Error.  —  Necessity  in  General.  —  A  brief 
must  distinctly  specify  the  errors  relied  on  and  the  reasons  for  alleging 
error  in  the  ruling  or  proceeding  complained  of.30    If  there  be  no  such 


27.  Ind. — Indianapolis  St.  R.  Co.  V. 
Marschke,  166  End.  -190,  77  N.  E.  945; 
Springer  v.  Bricker,  165  lnd.  532,  76 
N.  E.  114;  Capital  Nat.  Bank  v.  Wil- 
kerson,  36  Ind.  App.  550,  76  N.  E.  253; 
Kennedy  v.  Swisher,  34  Ind.  App.  676, 
73  N.  E.  724.  Kan— Halhvood  Cash 
Reg.  Co.  P.  Dailey,  70  Kan.  620,  79 
Pac.  158;  Olathe  v.  Folmer,  9  Kan.  App. 
881.  Tex. — First  Nat.  Bank  v.  Steph- 
ens, 19  Tex.  Civ.  App.  560,  47  S.  W.  832. 

Opinion  of  Counsel. — "Appellant  has 
made  no  effort  to  comply  with  the  rule 
beyond  stating  that  the  court  erred  in 
giving  No.  3  of  its  own  motion  and  for 
refusing  to  give  Nos.  1,  2,  3,  4,  5,  6 
and  8  tendered  by  appellant,  and  in 
addition  a  brief  statement,  not  of  the 
contents  or  substance  of  the  instruc- 
tions, but  his  opinion  of  their  legal 
effect.  In  testing  instructions  the 
legal  effect  is  to  be  determined  by  the 
court  from  the  language  used,  ana  not 
by  the  opinion  of  counsel.  For  failure 
to  comply  with  the  fifth  subdivision  of 
rule  22,  we  must  hold  that  no  question 
arises  upon  instructions."  Henderson 
v.  Henderson,  165  Ind.  666,  672,  75  N. 
E.  269. 

28.  Parish  t>.  Collins,  43  Wash.  392, 
86  Pac.  557;  Cathcart  v.  Bryant,  28 
Wash.  31,  68  Pac.  171:  In  re  City  of 
Seattle,  26  Wash.  602,  26  Pac.  25G. 

29.  State  V.  Lukins.  43  Ind.  App. 
341,  87  N.  E.  246;  Interstate  S.  &  L. 
Assn.  v.  Benson,  28  Wash.  578,  68  Pac. 
1038. 

No  Question  Presented. — "Appellees 
also,  in  their  brief,  urge  that  this 
court  cannot  consider  any  question  pre- 
sented upon  the  conclusion  of  law,  for 
the  reason  that  neither  the  special  find- 
ing nor  any  statement  of  its  contents 
is  set  out,  and  no  statement  of  what 
the  conclusions  of  law  were,  nor  how 
many,    nor    the    substance    thereof    is 


given  in  appellant's  brief.  It  has  been 
decided  many  times  that,  unless  the 
special  finding  of  facts  or  the  substance 
thereof  and  the  conclusions  of  law  or 
substance  thereof  stated  thereon  is  set 
out  in  the  brief,  no  question  for  our 
consideration  is  presented  thereon." 
State  v.  Lukins,  43  Ind.  App.  341,  87 
N.  E.  246. 

30.  U.  S  —  Northern  Pac.  R.  Co.  v. 
Everett,  152  U.  S.  107,  38  L.  ed.  373; 
City  of  Lincoln  v.  Sun  Vapor  S.  &  L. 
Co.,  59  Fed.  756,  8  C.  C.  A.  253.  Ala. 
Western  Union  Tel.  Co.  V.  Benson,  159 
Ala.  254,  48  So.  712;  Hodge  v.  Rambo, 
155  Ala.  175,  45  So.  678;  Steel  &  Wire 

Co.  v.  Griffin,  42  So.  1034.    Ariz Svea 

Ins.  Co.  v.  MeFarland,  7  Ariz.  131,  60 
Pac.  936.  Cal  —  Bell  v.  Staacke,  151 
Cal.  544,  91  Pac.  332;  Kyle  v.  Craig,  125 
Cal.  107,  57  Pac.  791;  Gavin  v.  Gavin, 
92  Cal.  292,  28  Pac.  567.  Colo.— Gil- 
breath  v.  Gilbreath,  42  Colo.  5,  94  Pac. 
23.  Fla  —  St.  Johns  &  H.  R.  Co.  v.  Shal- 
ley,  33  Fla.  397,  14  So.  890.  Ga.—  Tvler 
v.  Justice,  120  Ga.  879,  48  S.  E.  328. 
Idaho. — Nelson  Bennett  Co.  V.  Land  & 
Water  Co.,  14  Idaho  5,  93  Pac.  789. 
111.— Chenoweth  v.  Burr,  242  111.  312, 
89  N.  E.  1008;  Morton  t\  Pusev,  237 
111.  26,  86  N.  E.  601;  Enright  v.  Gibson, 
219  111.  550,  76  N.  E.  689;  Lewis  V. 
King,  180  HI.  259,  54  N.  E.  330;  Fire- 
men's Ins.  Co.  v.  Appleton  P.  &  P.  Co., 
161  111.  9,  43  N.  E.  713.  Ind Pitts- 
burg, C.  C.  &  St.  L.  B.  Co.  v.  Ross,  169 
Ind.  3,  80  N.  E.  845;  Gaslight  &  Coke 
Co.  v.  New  Albany,  139  Ind.  660,  39  N. 
E.  462;  Millikan  v.  Temple,  94  Ind.  261; 
Anderson  v.  Neal,  88  Ind.  317;  Kintz  v. 
Johnson,  39  Ind.  App.  280,  79  N.  E.  533. 
la. — McCormick  Harvester  Co.  t>.  Mc- 
Cormick,  128  Iowa  155,  103  N.  W.  204. 
Kan. — Jackson  v.  Linnington,  47  Kan. 
396,  28  Pac.  173,  27  Am.  St.  Rep.  300; 
Powers  v.  Kindt,  13  Kan.  74;  Smith  o. 
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specification  the  error  will  not  be  considered,  but  the  order  or  judg- 
ment will  be  affirmed,31  or,  as  the  assignment  of  errors  is,  in  effect,  the 


Perkins,  10  Kan.  App.  577,  63  Pac.  297; 
Jenson  v.  Jordan,  5  Kan.  App.  73,  48 
Pac.  752.  Mich. — McKerchey  V.  Mell- 
venna,  161  Mich.  57,  125  N.  W.  765; 
Hunter  v.  Dwight  Twp.,  157  Mich.  634, 
122  N.  W.  267;  People  v.  Van  Alstvle, 
157  Mich.  366,  122  N.  W.  193.  Minn. 
White  V.  Collins,  90  Minn.  165,  95  N. 
W.  765;  Smith  v.  Bean,  46  Minn.  138, 
48  N.  W.  687.  Mo.— Collier  v.  Cath- 
erine Lead  Co.,  208  Mo.  246,  106  S.  W. 
971;  Hall  v.  Gallemore,  138  Mo.  638, 
40  S.  W.  891;  Thorpe  v.  Missouri  Pac. 
R.  Co.,  89  Mo.  650,  2  S.  W.  3,  58  Am. 
Eep.  120;  Stephens  L.  &  E.  Co.  v.  Sharp, 
150  Mo.  App.  226,  129  S.  W.  1072; 
Sharp  v.  Quincy,  O.  &  K.  C.  R.  Co.,  139 
Mo.  App.  525,  123  S.  W.  507;  McKen- 
sie  v.  Missouri  Pac.  R.  Co.,  24  Mo.  App. 
392.  Mont. — L«hane  v.  Butte's  Elec. 
R.  Co.,  37  Mont.  564,  97  Pac.  1038; 
Rehberg  v.  Greiser,  24  Mont.  487,  63 
Pac.  41,  62  Pac.  820.  Neb.— Waxham 
v.  Pink,  86  Neb.  180,  125  N.  W.  145; 
Batty  v.  Hastings,  69  Neb.  511,  95  N. 
W.  866;  Glaze  v.  Parcel,  40  Neb.  732, 
59  N.  W.  382.  N.  Y.— Landers  v.  Staten 
Island  R.  Co.,  13  Abb.  Pr.  (N.  S.)  338. 
N.  C—  Snipes  t?.  Norfolk  R.  Co.,  144 
N.  C.  18,  56  S.  E.  477;  Merriman  v. 
Lyman,  124  N.  C.  434,  32  S.  E.  732. 
N.  D—  Frost  v.  Hoellinger,  132  N. 
W.  136;  Johns  V.  Ruff,  12  N.  D.  74,  95 
N.  W.  440.  Okla. — Carter  v.  Missouri 
M.  &  L.  Co.,  41  Pac.  356;  Terrapin 
v.  Barker,  26  Okla.  93,  109  Pae.  931; 
Eiklor  v.  Badger,  25  Okla.  853,  108 
Pac.  359;  Board  of  Comrs.  v.  Moon,  8 
Okla.  205,  57  Pae.  161;  Penny  v.  Fell- 
ner,  6  Okla.  386,  50  Pac.  123.  Ore.— 
DuBois  v.  Perkins,  23  Ore.  144,  31  Pac. 
201.  S.  D. — Edgemont  Imp.  Co.  v. 
Tubbs  Sheep  Co.,  22  S.  D.  142,  115 
N.  W.  1130.  Tenn. — Thompson  v.  Wat- 
son, 12  Lea  390.  Tex. — Land  c.  Roby 
(Tex.  Civ.  App.),  120  S.  W.  1057; 
Hayward  Lumb.  Co.  v.  Cox  (Tex.  Civ. 
App.),  104  S.  W.  403;  Herman  V. 
Dunman  (Tex.  Civ.  App.),  95  S.  W 
80.  Utah. — Hannon  Bros.  V.  Walten- 
spiel,  29  Utah  466,  82  Pac.  859;  Herri- 
man  Irr.  Co.  v.  Keel,  25  Utah  96,  69 
Pac.  719;  First  Nat.  Bank  v.  Brown, 
20  Utah  85,  57  Pac.  877.  Vt.— Paine 
v.  Webster,  64  Vt.  105,  23  Atl.  615. 
Wash.— Rowe  v.  Northport  S.  &  R.  Co., 
35  Wash.  101,  76  Pac.  529;  Francioli 
v.  Bme,  4  Wash.  124,  29  Pac.  928. 

vol.  rv 


"As  no  brief  has  been  filed  in  behalf 
of  the  defendants  in  error,  and  as  we 
are  not  informed  by  the  record  of  the 
precise  ground  upon  which  the  court 
below  proceeded,  we  will  restrict  our 
examination  of  this  case  to  the  single 
ground  upon  which  the  plaintiff  in 
error  questions  the  correctness  of  the 
judgment.' '  Kennedy  V.  McKee,  142 
U.  S.  606,  35  L.  ed.  1131.  See  also 
Williams  v.  Crocker,  36  Fla.  84,  18 
So.  57. 

31.  U.  S. — Barrington  v.  Missouri, 
205  U.  S.  483,  51  L.  e<L  890;  Ryan  v. 
Kock,  17  Wall.  19,  21  L.  ed.  611;  West- 
ern  Assur.   Co.   V.   Polk,   104   Fed.    649, 

44  C.  C.  A.  104.     Ala Western  R.  Co. 

v.  Russell,  144  Ala.  142,  39  So.  311,  113 
Am.  St.  Rep.  24.  Ariz. — Providence 
Gold  Min.  Co.  v.  Marks,  7  Ariz.  74,  60 
Pac.  938;  Utah  Canal,  etc.  Co.  v.  Lon- 
don Co.,  7  Ariz.  1,  60  Pae.  722;  Daggs 
v.  Field,  6  Ariz.  47,  52  Pac.  773;  Daggs 
v.  Hoskins,  5  Ariz.  236,  52  Pac.  350. 
Cal. — Los  Angeles  Tract  Co.  v.  Wil- 
shire,  135  Cal.  654,  67  Pac.  1086;  Kyle 
v.  Craig,  125  Cal.  107,  57  Pac.  791; 
Douglas  v.  Fulda,  54  Cal.  589.  Colo.— 
Downing  v.  Tipton,  48  Colo.  364,  110 
Pac.  70.  Fla.— Porter  v.  Parslow,  39 
Fla.  50,  21  So.  574.  HI.— Welsh  v. 
Shumway,  232  I1L  54,  83  N.  E.  549; 
Illinois  Cent.  R.  Co.  V.  Heisner,  192 
111.  571,  61  N.  E.  656:  Lewis  v.  King, 
180  111.  259,  54  N.  E.  330;  Kerr  V. 
Smiley,  77  111.  App.  88.  Ind.— Con- 
solidated Stone  Co.  v.  Summit,  152  Ind. 
297,  53  N.  E.  235;  Collins  v.  McDuffie, 
89  Ind.  562;  Ackerland  V.  Davis,  20 
Ind.  234;  King  o.  State  ex  rel  Halbert 
(Ind.  App.),  93  N.  E.  1082.  Kan. 
Mecartney  v.  Smith,  10  Kan.  App.  580, 
62  Pac.  540;  Smith  v.  Perkins,  10  Kan. 
App.  577;  63  Pac.  29?;  Kansas  G.  & 
L.  Co.  V.  Hartstein,  6  Kan.  App.  864, 
50  Pac.  510.  Mich. — Lynch  v.  Craney, 
95  Mich.  199,  54  N.  W.  879.  Minn.— 
White  V.  Collins,  90  Minn.  165,  95  N. 
W.  765;  Woodbury  v.  Day,  24  Minn. 
463.  Mo. — Hamilton  v.  Crowe,  175  Mo. 
634,  75  S.  W.  389;  Hall  v.  Gallemore, 
138  Mo.  638,  40  S.  W.  891.  Mont. 
Hickey  &  Co.  v.  Kaufman,  34  Mont. 
106,  34  Pac.  870.  Neb.— Hoch  v. 
Schlattan,  76  Neb.  522,  107  N.  W.  759; 
Hackney  &  Raymond  Bros.  v.  Clarke 
Co.,  68  Neb.  624,  94  N.  W.  822,  99  N. 
W.    675.      N.    Y. — Simpson    v.    Masson, 
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complaint     of     the     appellant,     the     appeal     will      be      dismissed.32 
D.     Reference  to  Record  Must  He  Specific.  —  1.  In  General. — 
Generally  a  reference  in  the  brief  to  any  part  of  the  record  or  of  the 
assignment  of  errors  must  be  specifical  to  page  and  line.33 

2.  To  Evidence  and  Rulings  Thereon.  —  The  brief  of  the  excepting 
party  must  not  only  recite  the  specific  ruling  to  which  he  objects  and  his 
exceptions  thereto,  but  must  also  contain  proper  references  to  the  pages 
of  the  record  containing  the.  evidence  upon  which  his  exceptions  are 
based.34 


11  Misc.  351,  32  N.  Y.  Supp.  136.  N. 
C— Smith  V.  Alpin,  150  N.  C.  425,  61 
S.  E.  210;  In  re  Murray's  Will,  141  N. 
C.  588,  54  S.  E.  435.  N.  D.— Sucker  S. 
Drill  Co.  v.  Brock,  123  N.  W.  667; 
Marck  v.  M.,  St.  P.  &  S.  S.  B.  Co.,  15 
N.  D.  86,  105  N.  W.  1106;  Wilson  v. 
Kartes,  11  N.  D.  92,  88  N.  W.  102.!. 
Okla.— Indian  L.  &  T.  Co.  v.  Taylor,  25 
Okla.  542,  106  Pac.  863;  Ferguson  v. 
Union  Nat.  Bank,  23  Okla.  37,  99  Pac. 
641;  Penny  v.  Fellner,  6  Okla.  386,  50 
Pac.  123.  Pa. — In  re  Hart's  Estate, 
203  Pa.  492,  53  Atl.  369.  Tex.— Com- 
anche c.  Goodson  (Tex.  Civ.  App.), 
109  S.  W.  418;  Havward  Lumb.  Co.  v. 
Cox  (Tex.  Civ.  App.),  104  S.  W.  403; 
Saenz  v.  Mumme  &  Co.  (Tex.  Civ. 
App.),  85  S.  "W.  59;  Godair  v.  Tillar, 
19  Tex.  Civ.  App.  541,  47  S.  W.  553. 
Vt. — Davenport  c.  Davenport,  80  Vt. 
400,  68  Atl.  49.  Va. — Columbia  Amuse- 
ment Co.  v.  Pine  Beach  Corp.,  109  Va. 
325,  63  S.  E.  1002.  Wash. — Perkins  V. 
Mitchell,  Lewis  &  Staver  Co.,  15  Wash. 
470,  46  Pac.  1039.  Wis.— Hoeffler  v. 
Carew,  135  Wis.  605,  116  N.  W.  241; 
Weverhauser  v.  Earley,  99  Wis.  445, 
75  N.  W.  80. 

In  Farrar  v.  Churchill,  135  U.  S. 
609,  34  L.  ed.  246,  the  court  did  not 
decline  to  consider  the  supposed  er- 
rors, but  called  attention  to  the  viola- 
tion "in  the  hope  that  nothing  more 
is  needed  to  prevent  its  recurrence 
hereafter." 

32.  Ind.  Ter. — Morris  v.  Cock,  5 
Ind.  Ter.  166,  82  S.  W.  709.  Kan.— 
Kansas  G.  &  L.  Co.  V.  Hartstein,  6  Kan. 
App.  864,  50  Pac.  510.  Mont.— Dris- 
coll  v.  Shields,  26  Mont.  494.  68  Pac. 
851;  Patterson  v.  Pfouts,  25  Mont.  163, 
64  Pac.  222;  Gibson  v.  Hubbard,  22 
Mont.  517,  57  Pa«.  88. 

33.  U.  S. — Benites  v.  Hampton,  123 
U.  S.  519,  31  L.  ed.  260;  Chicago  &  G. 
W.  R.  Co.  v.  Egan,  159  Fed.  40,  86  C. 
C.  A.  230;  New  York  Dry  Goods  Store 
v.  Pabst  Brew.  Co.,  112  Fed.  381,  50 
C.  C.  A.  295.     Cal Bird  v.  Potter,  146 


Cal.  286,  79  Pac.  970;  Neylan  v.  Green, 
82  Cal.  128,  23  Pac.  42;  Bell  v.  Germain, 
12  Cal.  App.  375,  107  Pac.  630;  Rous- 
sin  v.  Kirkpatrick,  8  Cal.  App.  7,  95 
Pac.  1123.  111.— Wolverton  v.  Taylor 
&  Co.,  54  111.  App.  380.  Ind.— Zetener 
c.  Milner,  172  Ind.  493,  87  N.  E.  209, 
24  L.  R.  A.  (N.  S.)  383;  Jasonville  v. 
Humphreys,  170  Ind.  583,  84  N.  E.  340; 
Chicago  &  E.  R.  Co.  v.  Lawrence,  169 
Ind.  319,  79  N.  E.  363,  82  N.  E.  768; 
Inland  Steel  Co.  v.  Smith,  168  Ind.  245, 
80  N.  E.  538;  Harness  v.  State,  143 
Ind.  420,  42  N.  E.  813;  Ellison  v.  Ryan, 
43  Ind.  App.  610,  87  N.  E.  244;  Henry 
School  Twp.  v.  Meredith,  32  Ind.  App. 
607,  70  Pac.  393.  Kan.— State  v.  Mc- 
Cool,  34  Kan.  613,  6  Pac.  618;  Eggle- 
ston  v.  Austin,  27  Kan.  245.  Mich.— 
Rogers  v.  Ferris,  107  Mich.  126,  64  N. 
W.  1048;  Reeder  t?.  Moore,  95  Mich. 
594,  55  N.  W.  436.  Mont.— Alexander 
v.  Great  Northern  R.  Co.,  34  Mont.  433, 
87  Pac.  447;  Power  v.  Stocking,  26 
Mont.  478,  68  Pac.  857;  Harrington  v. 
Smith,  25  Mont.  Ill,  63  Pac.  1036; 
Conkling  v.  Cullen,  25  Mont.  30,  63  Pac. 
686;  Smith  v.  Denniff,  23  Mont.  65,  57 
Pac.  557,  50  L.  R.  A.  737.  N.  Y.— De- 
vaney  v.  Degnor-McLean  Const.  Co., 
178  N.  Y.  620,  70  N.  E.  1098;  Davis  P. 
Co.  r.  Fowler  Bros.,  163  N.  Y.  580,  57 
N.  E.  1108;  Prime  v.  Yonkers,  131 
App.  Div.  110,  115  N.  Y.  Supp.  305. 
Okla. — Barnes  v.  Lynch,  9  Okla.  11, 
156,  59  Pac.  995.  Tex. — Uecker  0. 
Zuereher  (Tex.  Civ.  App.),  118  S. 
W.  149;  Eckhert  v.  McDermott  (Tex. 
Civ.  App.),  99  S.  W.  572;  Moore  V. 
Woodson  (Tex.  Civ.  App.),  99  S.  W. 
116;  Missouri,  K.  &  T.  R.  Co.  V.  Moore, 
47  Tex.  Civ.  App.  531,  105  S.  W.  532; 
Beaumont  Tract.  Co.  v.  Edge,  46  Tex. 
Civ.  App.  448,  102  S.  W.  746;  El  Paso 
Elec.  R.  Co.  V.  Furber,  45  Tex.  Civ. 
App.  348,  100  S.  W.  1041.  Wash.— 
Murphy  v.  Currie,  21  Wash.  232,  57 
Pac    795. 

34.     U.    S National    Cash    Reg.    Co. 

v.  Leland,  94  Fed.  502,  37  C.  C.  A.  372; 
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E.  Argument  Must  Be  Clear  and  Definite.  —  The  points  relied 
upon  should  be  stated  with  perspicuity  and  definiteness  in  the  brief; 
points  not  so  stated  will  not  be  reviewed." 

The  argument  should  be  concise  and  should  be  accompanied  by  a 
eitation  of  authorities.86    Errors  assigned  and  copied  in  the  brief  with- 


Lincoln    Sav.    Bank    Co.    v.    Allen,    82 

Fed.  148,  27  C.  C.  A.  87.     Cal Stohr 

X>.  Stohr,  148  Cal.  180,  82  Pac.  777; 
Smith  V.  Hampshire,  4  CaL  App.  8,  87 
Pac.  224;  Stewart  v.  Whittemore,  3  Cal. 
App.  213,  84  Pac  841;  Tait  v.  Mclnnes, 
3  Cal.  App.  155,  84  Pac.  674;  Clark  v. 
Bauer,  2  Cal.  App.  259,  83  Pac.  291. 
Ind. — Providential  Wash.  Ins.  Co.  v. 
Wolff,  168  Ind.  690,  80  N.  E.  26,  120 
Am.  St.  Eep.  395;  Green  v.  Heaston, 
154  Ind.  127,  56  N.  E.  87;  Eovse  v. 
Bourne,  149  Ind.  187,  47  N.  E.  827; 
Woollen  v.  Whitacre,  91  Ind.  502;  Elli- 
son v.  Flint,  43  Ind.  App.  276,  87  N.  E. 
38.  Kan. — Moxley  v.  Haskins,  39  Kan. 
653,  18  Pac.  820.  Mich. — Ranson  v. 
Weston,  110  Mich.  240,  6S  N.  W.  152. 
Mont. — Kelly  v.  Hynes.  108  Pac. 
785;  Rehberg  v.  Greiser,  24  Mont.  487, 
63  Pac.  41,  62  Pac.  820;  Gregg  v.  Kom- 
mers,  22  Mont.  511,  57  Pac.  92;  Cong- 
don  v.  Olds,  18  Mont.  487,  46  Pac.  261. 
Neb.— Stone  v.  Snell,  86  Neb.  581,  125 
N.  W.  1108;  Mclntyre  V.  Cunningham, 
86  Neb.  383,  125  N.  W.  59S;  Merrill 
v.  Garver,  4  Neb.  (Unof.)  830,  96  N. 
W.  619.  N.  Y  —  Blumenthal  v.  Stan- 
cliff,  104  N.  Y.  Supp.  362.  N.  O. 
McDougald  V.  Lumberton,  129  N. 
C.  200,  39  S.  E.  826.  S.  C— Griffin  v. 
Board  of  Comrs.,  20  S.  D.  142,  104  N. 
W.  1117.  Tex. — Johnson  v.  Goolsby 
Lumb.  Co.  (Tex.  Civ.  App.),  121  S. 
W.  883;  Stark  v.  Burkitt  (Tex.  Civ. 
App.),  120  S.  W.  939;  Storms  v. 
Mundy,  46  Tex.  Civ.  App.  88,  101  S. 
W.  25S;  Ferguson  v.  Morrison,  43  Tex. 
Civ.  App.  396,  95  S.  W.  1091;  Wag- 
goner v.  Missouri,  K.  &  T.  R.  Co.  (Tex. 
Civ.  App.),  92  S.  W.  102S.  Wash. 
Kellogg  v.  Scheuerman,  18  Wash.  293, 
52  Pac.  237,  51  Pac.  344.  Wis.— Gess- 
ner  v.  Roeming,  135  Wis.  535,  116  N. 
W.   171. 

"There  is  no  specification  in  the 
briefs  as  required  bv  rule  21.  Lucas 
V.  Brooks,  18  Wall.  436  [21  L.  ed.  779]; 
Benites  v.  Hampton,  123  U.  S.  519  [31 
L.  ed.  260].  .  .  .  We  are  not  re- 
quired therefore  to  review  the  rulings 
of  the  district  court  on  admission  or 
rejection  of  testimony. ' '  Marshall  V. 
Burtis,  1 72  U.  S.  630,'  43  L.  ed.  579. 

VoL  IV 


35.  111. — Gillespie  c.  Rout,  40  111. 
58.  Ind.— In  re  Darrow,  92  N.  E. 
369;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
v.  Lightheiser,  168  Ind.  438,  78  N.  E. 
1033;  Huey  Co.  v.  Johnson,  164  Ind. 
439,  73  N.  E.  996;  Given  v.  State,  160 
Ind.  552,  66  N.  E.  750;  Wilson  v.  Hollo- 
way,  70  Ind.  407;  Albaugh  Bros.  v. 
Lynas  (Ind.  App.)  90  N.  E.  90S; 
Henry  Twp.  v.  Meredith,  32  Ind.  App. 
607,  70  N.  E.  393.  la.— Iowa  Home- 
stead Co.  v.  Des  Moines  N.  &  R.  Co., 
63  Iowa  285,  19  N.  W.  231.  Mo.— 
Bauer  v.  School  Dist.,  78  Mo.  App.  442. 
Mont. — Butte  M.  &  M.  Co.  v.  Keuyon, 
30  Mont.  314,  77  Pac.  319,  76  Pac.  696; 
Missoula  M.  Co.  V.  O'Donnell,  24  Mont. 
65,  60  Pac.  594,  991.  N.  Y—  Anony- 
mous, 1  Johns.  275;  Sanchez  De  'Agredo 
v.  Faulberg,  3  E.  D.  Smith  178.  Okla, 
Ferguson    v.    Ragon,    15    Okla.    2S1,    81 

Pac.    431.     Wyo Fishback  v.  Bramel, 

6  Wyo.  293,  44  Pac.  840. 

Distinctly    Set    Forth    the    Points . 

"There  was  a  general  peremptory  in- 
struction asked  by  defendant  and  re- 
fused by  the  court,  but  if  it  was 
intended  to  cover  this  point,  it  was 
omitted  or  abandoned  here,  since  there 
is  no  mention  of  it,  or  reference  to(it, 
in  the  specific  'points  and  authorities' 
set  out  by  defendant.  Neither  is  the 
point  briefed,  the  section  of  the  statute 
not  even  being  cited.  It  is  merely 
stated  in  argument.  Under  our  rules 
an  appellant  must  distinctly  set  forth 
in  numerical  order  the  points,  with  au- 
thorities in  support  thereof,  relied  upon 
for  reversal.  It  is  only  such  points 
we  are  required  to  pass  upon."  Bauer 
v.   School   Dist.,  78   Mo.   App.  442. 

36.  Shade  v.  Sisson  M.  &  C.  Co., 
115  Cal.  357,  47  Pac  135.  Ind.— 
Louchheim  v.  Seeley,  43  N.  E.  646; 
Walls  v.  State,  140  Ind.  16,  38  N.  E. 
177;  Liggett  v.  Firestone,  102  Ind.  514, 
26  N.  E.  201;  Eobbins  v.  Magee,  93 
Ind.  174;  Citizens'  R.  Co.  V.  Union  T. 
Co.,  19  Ind.  App.  402,  49  N.  E.  359.  Ind. 
Ter .— McAlester  C.  &  M.  Co.  v.  Patter- 
son, 4  Ind.  Terr.  179,  69  S.  W.  840.  Tex. 
Peeples  v.  JSlaydetn-Kirksey  Woolen 
Mills    (Tex.   Civ.   App.),   90   S.   W.   6L 
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out  argument  or  authority  in  support  of  them  will  not  he  considered.' 
Statements  in  the  argument  in  the  brief  that  the  rulings  were  insuf- 
ficient amounts  only  to  mere  repetition  of  the  exception.88  And  a  mere 
suggestion  in  appellee's  brief  that  no  question  was  presented  by  an 
assignment  of  error  to  the  sustaining  of  a  demurrer,  without  argument 
or  citation  of  authority,  is  insufficient.80 

HI.  SCOPE  OF  REPLY  BRIEF.  —  The  appellant  should  disclose 
in  his  opening  brief  every  point  relied  upon  for  reversal,  and,  as  a 
general  rule,  if  in  a  reply  brief  any  other  points  are  discussed  they 
will  not  be  considered  by  the  court.40  This  rule,  however,  seems  to  he 
relaxed  in  one  state  when  a  point  was  considered  which  was  set  out 
in  a  reply  to  defendant's  argument."    And  the  omission  may  be  excused 


37.  Cal. — Gray  v.  Walker,  157  Cal. 
381,  108  Pac.  278.  111.— Western  Tuho 
Co.  v.  Pederson,  128  111.  App.  637.  Ind. 
Newcomer  v.  Hutchings,  96  Ind.  119; 
Kaster  v.  Kaster,  93  Ind.  581;  Ben- 
nett V.  State,  22  Ind.  147;  Kluse  V. 
Sparks,  10  Ind.  App.  444,  36  N.  E.  914, 
37  N.  E.  1047.  Neb. — Farmers'  L.  &'• 
T.  Co.  v.  Hastings,  2  Neb.  (Unof.)  337, 
96  N.  W.  104.  Tex. — Missouri,  K.  & 
T.  E.  Co.  v.  Henserlang,  38  Tex.  Civ. 
App.  524,  86  S.  W.  948.  Wis.— "Radi- 
chel  v.  Kendall,  121  Wis.  560,  99  N. 
W.  348. 

38.  Ala.— Mitchell  V.  Gambrill,  140 
Ala.  545,  37  So.  402.  111.— Western 
Tube  Co.  v.  Pederson,  128  111.  App.  637. 
Ind. — Allen  V.  Northwestern  Mut.  Ins. 
Co.,  136  Ind.  608,  36  N.  E.  515;  Bon- 
nel  v.  Shirley,  131  Ind.  362,  31  N.  E. 
64';  Chicago  &  E.  B.  Co.  V.  Barnes,  10 
Ind.  App.  460,  38  N.  E.  428.  Mich. 
Mason  v.  Patrick,  100  Mich.  577,  59  N. 
W.   239. 

Not  on  Argument.  —  "Appellant 
states  in  its  brief  that  various  speci- 
fied pages  of  the  record  show  excep- 
tions by  it  to  rulings  of  the  court  upon 
the  admission  and  exclusion  of  testi- 
mony, and  that  those  exceptions  are 
well  taken.  This  is  not  an  argument 
of  such  exceptions,  and  does  not  re- 
quire us  to  hunt  up  the  rulings  upon 
these  pages  and  to  study  them  to  see 
if  we  can  discover  some  reason  for 
holding  them  erroneous."  Western 
Tube  Co.  v.  Pederson,  128  I1L  App. 
637,  642. 

39.  Peele  v.  Prov.  Fund  Soc,  147 
Ind.  543,  44  N.  E.  661,  46  N.  E.  990; 
Eppert  v.  Hall,  133  Ind.  417,  31  N.  E. 
74,  32  N.  E.  713. 

40.  CaL— Webber  v.  Clarke,  74  Cal. 


II,  15  Pac.  431;  Bacip.ilupi  c.  Phoenix 
Bldg.  &  Const.  Co.  (Cal.  App.).  112  Pa. 
S92;  Murphy  v.  Stelling,  8  Cal.  App. 
702,  97  Pac.  672.  Colo. — Isabella  Gold 
Min.  Co.  v.  Glenn,  37  Colo.  165,  86  Pac. 
349.  111.— Pirola  v.  Turnes,  238  111.  210, 
87    N.    E.    354;    Morton    v.    Pusey,    237 

III.  26,  86  N.  E.  601;  Welsh  V.  Shum- 
wav,  232  111.  54,  '83  N.  E.  549;  Cheney 
v.  Cross,  181  111.  31,  54  N.  E.  564;  Chi- 
cago, B.  &  Q.  R.  Co.  v.  Murowski,  179 
111.  77,  53  N.  E.  572;  Big  Grove  v.  Fox, 
89  111.  App.  84.  Ind. — Malott  v.  State, 
158  Ind.  678,  64  N.  E.  458;  Albaugh 
Bros.  Drover  &  Co.  v.  Lynas,  93  N.  E. 
678;  Chicago  &  E.  R.  Co.  v.  Lain  (Ind. 
App.),  72  N.  E.  539;  White  v. 
Sheetz,  17  Ind.  App.  699,  45  N.  E.  673. 
la.— Hutchinson  V.  Olberding,  130  N. 
W.  139;  Fisher  V.  Bolton,  127  N.  W. 
979;  State  Bank  v.  Burns,  96  N. 
W.  909;  Richardson  v.  Centerville,  137 
Iowa  253,  114  N.  W.  1071;  Kendrick  v. 
Eggleston  56  Iowa  128,  8  N.  W.  786, 
41  Am.  Rep.  90.  N.  Y. — Ardolino  t». 
Reinhardt,  130  App.  Div.  119,  112  N. 
Y.  Supp.  641.  S.  D — Redwater  L.  & 
C.  Co.  v.  Reed.  128  N.  W.  702.  Va. 
Solenberger  v.  Strickland's  Admr,  110 
Va.  273,  65  S.  E.  566;  Hawpe  v.  Bum- 
gardner,  103  Va.  91,  48  S.  E.  554. 
Wash. — Vestal  v.  Morris,  11  Wash.  451, 
39  Pac.  960;  Stickler  v.  Giles,  9  Wash. 
147,  37   Pac.  293. 

41.  "We  are  not  inclined  to  the 
view  that  we  should  not  consider  the 
contention  that  the  law  of  the  case  is 
not  applicable  because  the  point  was 
not  raised  in  the  opening  brief.  We 
see  no  reason  why  we  should  not  con- 
sider it,  though  it  was  made,  not  in 
anticipation  of  defendant's  argument, 
but  in  answer  thereto."  Adams  v. 
Thornton,  5  Cal.  App.  455,  90  Pac.  713, 
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by  the  showing  of  a  good  reason.42  And  in  Illinois  it  has  been  held 
that  where  a  deceased  person's  estate  is  to  be  protected  the  court  will 
consider  a  point  raised  for  the  first  time  by  appellant's  counsel  in  a 
reply  brief.43 

IV.  NEW  BRIEFS.  —  Ordinarily  additional  or  supplemental  briefs 
can  only  be  filed  by  consent  of  the  court,  and  if  filed  without  that  con- 
sent they  will  not  be  considered,44  and  reversal  will  be  granted  only  on 
points  urged  in  the  original  brief.45  Leave  to  file  "additional"  authori- 
ties does  not  authorize  new  briefs.46 

V.  BRIEF   MUST   BE   PRINTED    OR   TYPEWRITTEN.  —  The 

courts  generally  require  briefs  to  be  printed  or  typewritten  with  black 
ink,  and  unless  there  is  a  strict  compliance  with  such  rules  the  brief 
will  not  be  considered.47    A  rule  requiring  a  printed  brief  is  not  com- 


42.  Kahn  v.  Wilson,  120  Cal.  643, 
53  Pac.  24. 

"This  court  has  heretofore  said  that 
while  it  is  undoubtedly  at  liberty  to 
decide  a  case  upon  any  points  that  its 
proper  disposition  may  seem  to  require, 
whether  taken  by  counsel  or  not,  an 
appellant  should,  under  the  rules,  make 
the  points  on  which  he  relies  in  his 
opening  brief,  and  not  reserve  them 
for  his  reply,  and  that  the  court  may 
properly  consider  them  as  waived  un- 
less so  made.  Webber  v.  Clarke,  74 
Cal.  11,  15  Pac.  431;  Pbelps  v.  Mayers, 
126  Cal.  549,  58  Pac.  1048.  This  should 
undoubtedly  be  the  rule  where  no  good 
reason  appears  for  the  omission  to 
make  the  point  in  the  opening  brief, 
and  it  does  not  appear  that  the  appel- 
lant would  be  unjustly  affected  by  a 
refusal  to  consider  it."  Hibernia  Sav 
&  Loan  Soc.  v.  Farnham,  153  Cal.  578, 
96  Pac.  9,  126  Am.  St.  Rep.  129. 

43.  Pratt  v.  Trustees  Baptist  Soc, 
93   HI.   475,   34   Am.   Rep.   187. 

44.  Detroit  United  R.  v.  Nichols, 
165  Fed.  289,  91  C.  C.  A.  257.  Ga.— 
Napier  v.  Burkett,  113  Ga.  607,  38  S. 
E.  941.  la. — Sheker  v.  Machovec, 
110  N.  W.  1055.  Minn. — Greene  v. 
Dwyer,  33  Minn.  403,  23  N.  W,  546; 
In  re  Besoudy,  32  Minn.  385,  20  N.  W. 
366,  50  Am.  Rep.  579.  Mo.— Norvell 
v.  Cooper  (Mo.  App.),  134  S.  W.  1095. 
Tox— Groesbeck  C.  O.  &  C.  Co.  V.  Oliver, 
44  Tex.  Civ.  App.  303,  97  S.  W.  1092; 
Texas  State  Fair  v.  Caruthers,  8  Tex. 
Civ.  App.  474,  29  S.  W.  48. 

45.  111.— McDaneld  v.  Logi,  143  111. 
487,  32  N.  E.  423.  Ind.— Modern 
Woodmen  v.  Craiger,  92  N.  E.  113; 
Gates  V.  Baltimore  &  O.  R.  Co.,  154 
Ind.  338,  56  N.  E.  722;  Western  Union 
Tel.  Co.  v.  Ferris,  103  Ind.  91,  2  N.  E. 
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240.  Mich — Foster  v.  East  Jordon  L. 
Co.,  141  Mich.  316,  104  N.  W.  617; 
Southarm  Lumb.  Co.  v.  Silverthorne, 
138  Mich.  465,  101  N.  W.  1132;  Hart 
V.  Doyle,  128  Mich.  257,  87  N.  W.  219; 
Anketell    v.    Hayward,    119    Mich.    525, 

78    N.    W.    557.      Mo Lucas    t>.    Cella, 

115  Mo.  App.  395,  91  S.  W.  996.  Neb. 
State  v.  Omaha  Nat.  Bank,  59  Neb. 
4S3,  81  N.  W.  319. 

In  Standard  Cement  Co.  v.  Minor, 
42  Ind.  App.  231,  84  N.  E.  353,  the 
court  held  that  where  the  statute  under 
which  the  suit  was  declared  uncon- 
stitutional the  appellant  was  entitled 
to  urge  such  fact  as  ground  for  re- 
versal in  a  supplemental  brief,  though 
the  point  was  not  urged  in  the  original 
brief. 

46.  Cross  v.  Atchison,  T.  &  S.  F.  R. 
Co.,  141  Mo.  132,  42  S.  W.  675;  Sligh 
v.  Shelton  S.  W.  R.  Co.,  20  Wash.  16, 
54  Pac.   763. 

47.  IT.  S. — Reed  v.  Pennsylvania 
Co.,  Ill  Fed.  714,  49  C.  C.  A.  572.  D.  O. 
Lenoir  v.  Lenoir,  24  App.  Cas.  160. 
Fla. — Poyntz  v.  Reynolds,  37  Fla.  533, 
19  So.  649.  111.— Anonymous,  40  El. 
57.  Ind.— Pate  V.  Hull,  6  Ind.  285. 
Mich. — Sanborne  V.  Robinson,  22  Mich. 
92.  Wis.— Collart  V.  Fisk,  38  Wis.  233. 
Contra,  Detheridge  v.  Gilreath,  14  S. 
C.  616. 

By  Rule  31,  as  amended,  the  supreme 
court  of  the  United  States  has  de- 
clared: "All  records,  arguments,  and 
briefs,  printed  for  the  use  of  the  court, 
must  be  in  such  form  and  size  that  they 
can  be  conveniently  bound  together, 
so  as  to  make  an  ordinary  octavo  vol- 
ume; and,  as  well  as  all  quotations 
contained  therein  and  the  covers 
thereof,  must  be  printed  in  clear  type 
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plied  with  by  filing  a  brief  written  with  a  typewriter,48  and  a  type- 
written brief  that  is  dim  and  illegible  will  be  disregarded.49 

VI.  TIME  OF  FILING.  —  The  time  and  manner  of  filing  briefs  is 
usually  fixed  either  by  statute  or  rules  of  court,  and  these  rules  will 
generally  be  enforced  by  the  courts.50  But  no  general  rule  can  be  stated 
as  to  the  penalties  attached,  which  vary  in  the  different  jurisdictions.51 

VII.  SERVICE  OF  BRIEFS.  —  Rules  of  court  generally  provide 
for  the  service  of  briefs  by  requiring  copies  thereof  to  be  delivered  to 
the  opposing  parties,  and  failure  to  comply  with  this  rule  may  be  cause, 
varying  with  the  various  jurisdictions,  for  continuance  of  the  case,  dis- 


sever   smaller    than    small  pica),  and 
on  unglazed  paper." 

The  court  insists  on  a  strict  com- 
pliance with  this  rule.  Wisconsin,  M. 
&  P.  R.  Co.  v.  Jacobson,  179  U.  S.  287, 
21  Sup.  Ct.  115,  45  L.  ed.  194. 

48.  Carroll  v.  Holmes,  19  111.  App. 
564;  Johnson  County  v.  Bryson,  26  Mo. 
App.  4S4. 

49.  Heath  v.  Hall  (Tex.  Civ.  App.), 
27  S.  W.  160;  Lodwick  L.  Co.  v. 
Taylor,  39  Tex.  Civ.  App.  302,  87  S.  W. 
358;  Bermea  L.  &  L.  Co.  v.  Adoue,  20 
Tex.  Civ.  App.  655,  50  S.  W.  131. 

50.  Rules  Confer  Rights. — ' '  Rules  of 
court  are  designed  to  facilitate  the 
business  of  the  court  as  well  as  for 
the  convenience  of  litigants,  and  the 
rule  requiring  the  points  and  authori- 
ties on  behalf  of  the  respective  parties 
to  be  filed  within  specified  times  after 
the  filing  of  the  transcript  confers 
rights  which  may  be  enforced  by  the 
litigants.  .  .  .  The  rules  them- 
selves provide  for  additional  time  to 
be  granted  if  by  reason  of  any  inter- 
vening cause,  through  no  fault  of  the 
appellant,  he  may  have  been  prevented 
from  a  strict  compliance  therewith; 
but,  if  the  appellant  would  invoke 
such  provision,  he  must  bring  himself 
within  the  terms  upon  which  the  favor 
is  to  be  granted."  Shain  v.  People's 
Lumb.  Co.,  98  Cal.  120,  32  Pac.  878. 

Six  days  before  called  for  argument 
in  the  Supreme  Court  of  the  United 
States.     See  Rule  21,  supra. 

After  argument  filing  of  brief  may 
be  allowed  in  the  discretion  of  the 
court.  Pennsylvania  R.  Co.  v.  St. 
Louis,  etc.  R.  Co.,  116  U.  S.  472,  6  Sup. 
Ct.  644,  29  L.  ed.  696. 

Additional  time  cannot  be  secured 
if  the  court  is  satisfied  that  nothing 
will  be  gained  by  granting  it.  Mat- 
sumura    V.   Higtrins,   187   Fed.   601. 

Judgment  "Not  Opened.— Watterson 
v.  Payne,  154  U.  S.  534,  15  L.  ed.  890. 


51.  See  the  statutes  and  rules  of 
court  of  the  several  states  and  juris- 
dictions. 

Dismissal  for  want  of  brief.  Cal. 
McCabe  v.  Healey,  139  Cal.  30,  72  Pac. 
359;  Sorensen  v.  Dorris,  37  Pac.  870. 
Colo.— Ritter  v.  Mouat  Lumber  &  Inv. 
Co.,  27  Colo.  120,  59  Pac.  403;  Howlett 
V.  Tuttle,  10  Colo.  222,  15  Pac.  342. 
Ga.— Irwin  v.  Williams,  113  Ga.  187, 
38  S.  E.  408.  Ind.— Smith  v.  Wells 
Mfg.  Co.,  144  Ind.  266,  43  N.  E.  131. 
Mo. — Baybletts  v.  Krug  Park  Amuse- 
ment Co.  (Mo.  App.),  SI  S.  W.  1179. 
Mont.— Butler  v.  McC'ormick,  27  Mont. 
515,  71  Pac.  764.  N.  J.— Hazard  v. 
Phoenix  Woodworking  Co.,  80  Atl. 
456.  Okla. — Maddin  v.  McCormick,  27 
Okla.  778,  117  Pac.  200;  Bohannan  v. 
Wilson,  27  Okla.  753,  117  Pac.  209. 
Ore. — Cole  v.  Willow  Riv.  Land  &  Irri- 
gation Co.,  117  Pac.  659.  Tex.— Den- 
son  v.  Taylor  (Tex.  Civ.  App.),  139  S. 
W.  924.  Wash.— Spedden  v.  Sykes,  51 
Wash.  267,  98  Pac.  752,  depending  on 
condition  of  case  at  time  when  motion 
to  dismiss  is  heard. 

The  courts  are  liberal  in  extending 
the  time  on  a  proper  excuse.  Cal. — 
Santa  Paula  Water  Works  v.  Peralta, 
42  Pac.  239;  People  r.  Mora,  50  Cal. 
468.  Fla.— Morgan  v.  Eaton,  59  Fla. 
557,  51  So.  814.  111.— Mutual  Bldg.  & 
Loan  Assn.  v.  Tascott,  28  N.  E.  801. 
la.— W.  E.  Caldwell  Co.  v.  Steckel  & 
Son,  143  Iowa  564,  121  N.  W.  376. 
Mont. — Farleigh  v.  Kelly,  24  Mont. 
369,  62  Pac.  495.  Ore.— Johnson  i\ 
White,  112  Pac.  10S3.  S.  C— Boyd  v. 
West.  Un.  Tel.  Co.,  70  S.  E.  409.  S.  D. 
Merchants'  Nat.  Bank  v.  McKinney,  1 
S.  D.  78,  45  N.  W.  203.  Wash.— Benn 
■r.  Chehalis  County,  10  Wash.  294,  38 
Pac.  1039,  pressing  public  duties. 
Wyo. — Cronkhite  V.  Bothwell,  3  Wyo. 
739,  31  Pac.  400. 

Too  much  work  is  not  a  good  excuse. 
HI.— Smith  v.  Tenney,  60  111.  App.  442. 
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missal  of  the  appeal  or  affirmance  of  the  judgment."  Objections  for 
failure  to  serve  a  brief,  however,  are  waived  by  the  opposing  party 
where  he  duly  submits  the  case.53 

VIII.  PENALTY  FOR  IMPROPRIETY.  —  A.  In  General.  — A 
brief  that  does  not  comply  with  the  rules  of  court  will  be  stricken  out 
on  motion,6*  as  where  a  brief  contains  no  assignment  of  error.56  But 
a  brief  will  not  be  stricken  out  on  motion  of  a  party  whose  brief  is 
equally  faulty.56 

B.  Improper  Language.  —  A  brief  which  denounces  and  abuses 
the  judge  who  decided  the  case  below  and  contains  attacks  upon  his  in- 
telligence, integrity  or  character  will  be  stricken  from  the  files  upon 
motion.57    The  same  rule  applies,  in  general,  to  a  brief  containing  scan- 


Okla.— First  Nat.  Bank  v.  Smith,  16 
Okla.  123,  83  Pac.  1119.  Wash.— Am- 
brose v.  Gwinnup,  16  Wash.  333,  47 
Pac.  737. 

Fault  of  printer  held  good  in  Nep- 
pach  v.  Jones,  28  Ore.  286,  39  Pac. 
999,  42  Pac.  519,  but  the  court  re- 
fused to  accept  such  can  excuse  in 
Ussery  v.  Vogel,  36  S.  C.  603,  15  S. 
E.   512. 

52.  U.  S. — Thomas  v.  Wooldridge, 
23  Wall.  283,  23  L.  ed.  135.  la Har- 
rington c.    Hubinger,   112   Iowa  90,   83 

N.    W.    812.      Mo Sherman    v.    Luck- 

hardt,  96  Mo.  App.  320,  70  S.  W.  388. 
N.  C. — Dibbrell  V.  Georgia  Home  Ins. 
Co.,  109  N.  C.  314,  13  S.  E.  739.  Ohio. 
Pratt  v.  Walworth,  64  Ohio  St.  123,  59 
N.  E.  895.  Okla.— Paden  v.  Worrell, 
4  Okla.  92,  43  Pac.  1059.  Tex. — San 
Antonio  &  A.  P.  B.  Co.  v.  Holden,  93 
Tex.  211,  54  S.  W.  751.  See  the  title 
"Service." 

53.  Salscheider  v.  Ft.  Howard,  45 
Wis.  519.  See  also  Thomas  v.  Wood- 
ridge,  23  Wall.  (U.  S.)  283,  23  L.  ed. 
135. 

54.  111.— Kelley  v.  Fahrney,  239 
HI.  317,  87  N.  E.  1112;  Godwin  v. 
Springer,  231  HI.  40,  83  N.  E.  87.  la. 
Wood  v.  Hall,  110  N.  W.  270;  This- 
tle Coal  Co.  v.  Bex  C.  &  M.  Co.,  132 
Iowa  592,  109  N.  W.  1094.  N.  Y.— 
Mann  v.  Hefter,  128  N.  Y.  Supp.  663. 
Tex. — Missouri,  K.  &  T.  B,  Co.  v.  Jahn 
(Tex.  Civ.  App.),  42  S.  W.  1042;  Hol- 
lywood V.  Wellhansen,  28  Tex.  Civ. 
App.  541,  68  S.  W.  329.  Wash.— John- 
ston e.  Gerry,  34  Wash.  524,  76  Pac. 
258,   77   Pac.   503. 

Attempt  in  Good  Faith  to  Comply. — 
"A  motion  to  strike  appellant's  brief 
on  the  ground  that  the  same  does  not 
conform  to  our  rules  has  come  to  us 
with  the  submission   of   the  case.     An 
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examination  discloses  that  the  require- 
ments of  rule  54  have  been  only  par- 
tially complied  with.  It  is  evident, 
however,  that  a  good-faith  attempt  at 
compliance  was  made,  and  in  view  of 
this  we  are  disposed  to  overlook  the 
shortcoming  and  deny  the  motion.  In 
doing  this  it  is  not  intended  to  estab- 
lish a  precedent."  Thistle  Coal  Co.  v. 
Bex.  Coal  &  Min.  Co.,  132  Iowa  592, 
109  N.  W.  1094.  See  also  Dunsmuir  v. 
Port  Angeles  G.,  W.,  Elec.  L.  &  P.  Co., 
24  Wash.  104,  63  Pac.  1095. 

55.  Doran  v.  Brown,   16   Wash.   703, 
48  Pac.  251. 

56.  McDermott  v.  Mahoney   (Iowa), 
106  N.  W.  925. 

57.  U.     S Smith    v.    Simpson,    140 

Fed.  712,  72  C.  C.  A.  92;  Kelley  v. 
Boettcher,  82  Fed.  794,  27  C.  C.  A.  177; 
United  States  v.  Peuschel,  116  Fed.  649. 
Cal. — San  Diego  Water  Co.  v.  San 
Diego,  117  Cal.  556,  49  Pac.  582;  Sears 
v.  Starbird,  75  Cal.  91,  16  Pac.  531,  7 
Am.  St.  Bep.  123;  Friedlander  r.  Sum- 
ner, G.  &  S.  Min.  Co.,  61  CaL  116. 
Colo. — Diamond  Tun.  G.  &  S.  Min.  Co. 
v.  Faulkner,  17  Colo.  9,  28  Pac.  472. 
HI—  Bosenberg  v.  Stern,  177  HI.  437, 
53  N.  E.  78;  Confrey  v.  Stark,  73  111. 
187;  Scroggin  v.  Brown,  14  111.  App. 
338.  Ind.— Pittsburg,  C.  C.  &  St.  L.  B. 
Co.  v.  Muncie  &  P.  T.  Co.,  166  Ind.  466, 
77  N.  E.  941.  la,— Paine  v.  Frost,  67 
Iowa  282,  25  N.  W.  243.  Mont.— 
Brownell  v.  McCormick,  7  Mont.  12,  14 
Pac.  651.  Neb. — State  ex  reL,  Smyth 
v.  Kennedy,  60  Neb.  300,  83  N.  W.  87; 
Ganzer  v.  Schiffbauer,  40  Neb.  633,  59 
N.  W.  98;  Lau  v.  Grimes  Dry  Goods  Co., 
38  Neb.  215,  56  N.  W.  954;  Flannagan 
V.  Elton,  34  Neb.  355,  51  N.  W.  967. 
N.  Y.— Mann  t>.  Hefter,  128  N.  Y. 
Supp.  663.  Okla. — Long-Bell  Lumb. 
Co.   v.   Newell,   19    Okla.   590,   91   Pac 
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dalous  and  unnecessary  language  referring  to  opposing  counsel,58  or 
witnesses,50  or  others.60  But  sometimes  merely  the  scandalous  language 
is  stricken  from  the  brief.01 


697.  Pa.— Appeal  of  Matthews,  104 
Pa.  444.  Utah.— Nephi  Irr.  Co.  v.  Vick- 
ers,  20  Utah  310,  58  Pac  836.  Wash. 
Sawdey  v.  Spokane  F.  &  N.  R.  Co.,  27 
Wash.  536,  67  Pac.  1094;  Coats  v.  Se- 
attle Electric  Co.,  37  Wash.  8,  79  Pac. 
484;   Littlejohn  p.  Miller,  5  Wash.  399, 

31    Pac.    758.      Wis Lynch    v.    Ryan, 

132  Wis,  271,  111  N.  W.  707,  112  N.  W. 
427;  Stoll  v.  Pearl,  122  Wis.  619,  99 
N.  W.  906,  100  N.  W.  1054;  Eureka 
Steam  Heating  Co.  v.  Sloteman,  69 
Wis.  398,  34  N.  W.  387. 

Briefs  Must  Be  Confined  to  Issues. — 
"This  court  has  repeatedly  been  forced 
to  announce  that  it  will  receive  no 
briefs  that  do  not  confine  themselves 
to  the  issues  raised  on  the  appeal. 
Every  brief  in  whieh  a  disappointed 
attorney  vents  his  ill  humor  by  per- 
sonal criticism  of  the  justice  from 
whose  decision  he  appeals  should  be 
summarily  stricken  from  the  files  of 
this  court.  The  attorney  for  the  ap- 
pellant has  seriously  infringed  this 
rule,  and  deprived  himself  of  the  right 
to  ask  any  favors  of  this  court.  His 
brief  is  therefore  ordered  stricken  from 
the  files,  and,  since  the  award  of  costs 
on  this  appeal  lies  in  the  discretion  of 
the  court,  the  order  is  reversed,  with- 
out costs,  and  his  motion  granted, 
without  costs."  Mann  v.  Hefter,  128 
N.   Y.    Supp.    663. 

Eight  to  File  Another  Brief. — In 
New  York  if  seandalous  matter  is  in- 


serted in  the  brief  it  will  4not  be  al- 
lowed to  remain  on  file  in  the  appellate 
court,  but  will  be  returned  to  counsel 
for  the  appellant  with  leave  to  file  an- 
other brief  omitting  the  objectionable 
matter.  Schleissner  v.  Schleissner,  76 
N.  Y.  Supp.  577. 

58.  U.  S. — Kneeland  v.  American 
Loan,  etc.  Co.,  138  U.  S.  509,  34  L.  ed. 
1052.  Cal.— Cramer  v.  Tittle,  79  Cal. 
332,  21  Pac.  750.  HI.— Scroggin  v. 
Brown,  14  111.  App.  338.  Neb.— Flan- 
nagan  v.  Elton,  34  Neb.  355,  51  N.  W. 
967.  Wis.— Gates  v.  Parmly,  113  Wis. 
147,  87  N.  W.  1096. 

59.  Stern  v.  Daniel,  45  Wash.  611, 
88  Pac.   1116. 

60.  U.  S.— Green  v.  Elbert,  137  U. 
S.  615,  11  Sup.  Ct.  188,  34  L.  ed.  792. 
HI- — Scroggin  v.  Brown,  14  HL  App. 
338.    Ind.— Shirk  v.  Hupp,  167  Ind.  509, 

79  N.  E.  490,  78  N.  E.  242.     la Sax 

v.  Drake,  69  Iowa  760,  28  N.  W.  423. 
Kan — Stager  v.  Harrington,  27  Kan. 
414;  Scott  v.  Brown,  10  Kan.  App.  581, 
63  Pac.  451.  N.  C— Krug  Brew.  Co. 
v.  Healey,  71  Neb.  662,  99  N.  W.  489, 
101  N.  W.  329;  Flannagan  v.  Elton,  34 
Neb.  355,  51  N.  W.  967. 

61.  Ark.— Dunbar  v.  Bell,  90  Ark. 
316,  119  S.  W.  670.  la.— Cassidy  v. 
Palo  Alto  County,  58  Iowa  125,  12  N. 
W.  231.  Kan.— Tapgart  v.  Bundiek, 
43  Pac.  243.  Ore.— White  v.  White, 
34  Ore.  141,  50  Pac  801,  55  Pac.  645, 
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I.  DEFINITION.  —  Burglary  is  the  felonious  breaking  and  enter- 
ing in  the  night-time  by  means  of  force,  threats  or  fraud,  of  any  dwell- 
ing house,  or  any  part  thereof,  or  any  outhouse  belonging  to  or  used 
with  a  dwelling-house,  with  intent  to  commit  a  felony  therein.1 

II.  DEGREE  OF  THE  CRIME.  —  At  common  law  an  attempt  to 
commit  burglary  or  in  fact  any  felony  was  a  misdemeanor,2  but  this 
is  generally  covered  by  statutes  in  this  country.3  Under  the  statutes 
of  the  various  states,  burglary  has  been  divided  into  degrees  making 
burglary  committed  in  the  night-time  burglary  in  the  first  degree,  and 


1.  U.  S.— United  States  v.  Bowen,  4 
€ranch  C.  C.  604,  24  Fed.  Cas.  No. 
14,629,  holding  that  slave  entering 
mistress'  room  without  intent  to  com- 
mit murder  is  guilty  of  burglary.  Ark. 
Pinson  v.  State,  91  Ark.  434,  121  S. 
W.  571  (holding  that  force,  fraud  or 
deception  were  unnecessary  to  consti- 
tute burglarv);  Kirby's  Dig.  §§1603, 
1605.  Cal.— People  O.  Hall,  94  Cal.  595, 
30  Pac.  7  (holding  entry  with  intent 
to  commit  two  or  more  felonies  con- 
stitute but  one  burglary) ;  People  v. 
Bartley,  12  Cal.  App.  773,  108  Pac.  868. 
Conn. — Pes  v.  Hanson,  1  Root  59,  hold- 
ing burglary  to  be  an  offense  under 
the  common  law.  Ga. — Gibbs  v.  State 
(Ga.  App.),  68  S.  E.  742,  holding  rail- 
way car  to  be  a  dwelling  when  used 
exclusively  for  the  purpose  of  habita- 
tion, la.— State  v.  Baker,  126  N.  W. 
1120,  holding  accomplishment  of  the 
purpose  of  entry  not  necessary  to  con- 
stitute the  offense.  Ky. — Unseld  v. 
Com.,  131  S.  W.  263.  Mass.— Com.  v. 
Newell,  7  Mass.  247,  holding  the  break- 
ing and  entering  of  a  dwelling  house 
with  intent  to  cut  off  an  ear  of  an  in- 
mate not  to  be  a  felony.  Mo. — State 
.V  Wilson,  225  Mo.  503,  125  S.  W.  479. 
Mont.— State  r.  Rodgers,  40  Mont.  248, 
106  Pac.  3;  State  r.  Mish,  36  Mont. 
168,  92  Pac.  459.  122  Am.  St.  Rep.  343. 
Nev.— State  v.  Simpson,  104  Pac.  244. 


Ohio.— State  v.  Beal,  37  Ohio  St.  108, 
41  Am.  Rep.  490.  S.  C. — State  v. 
Clark,  85  S.  C.  273,  67  S.  E.  300.  Tex. 
Winkler  v.  State  (Tex.  Crim.),  126  S. 
W.  1134  (explaining  the  term  "break- 
ing" and  holding  that  the  removal  of 
money  from  a  dwelling  house  in  the 
daytime,  through  a  window  found  open, 
is  not  burglary) ;  Malloy  v.  State  (Tex. 
Crim.),  126  S.  W.  598;  Ellis  V.  State, 
(Tex.  Crim.),  124  S.  W.  667;  Boyd  v. 
State  (Tex.  Crim.),  124  S.  W.  651  (cor- 
roborating Gilbert  V.  State,  supra);  Gil- 
bert V.  State  (Tex.  Crim.),  121  S.  W. 
1126  (holding  that  entrance  to  a  freight 
car  with  intent  to  steal  goods  therein, 
constitutes  burglary);  Railey  v.  State 
(Tex.  Crim.),  121  S.  W.  1120  (holding 
it  to  be  burglary  to  shoot  into  a  dwell- 
ing house  with  intent  to  injure  any 
person  therein);  Laws  v.  State,  26  Tex. 
App.  643,  10  S.  W.  220  (denning  night- 
time). 

2.  But  some  act  must  have  been 
done  in  order  to  constitute  an  attempt. 
State  v.  Jordan,  75  N.  C.  27,  citing 
Whart.  Cr.  Law,  §2696,  and  Rex  v.  Hig- 
gins,  2  East  4,  102  Eng.  Reprint  269. 

3.  HI.— White  r.  People,  179  111.  356, 
53  N.  E.  570.  Me.— State  V.  Doran,  99 
Me.  329,  59  Atl.  440,  105  Am.  St.  Rep. 
278.  Mont.  — State  V.  Mish,  36  Mont. 
168,  92  Pac.  459,  122  Am.  St.  Rep.  343. 
Tex.— Fonville  v.  State  (Tex.  Crim.),  62 
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burglary  committed  in  the  day-time,  burglary  in  the  second  degree; 
an  indictment  may  therefore  charge  burglary  generally,  and  leave  the 
degree  to  be  determined  by  the  jury  if  the  plea  is  ' '  not  guilty, "  or  by 
the  court  if  the  plea  is  ''guilty."4 

III.  THE  INDICTMENT  OR  INFORMATION.  —  A.  In  General. 
The  offense  of  burglary  as  well  as  other  felonies  may  be  prosecuted  by 
indictment  at  common  law,  and  by  information  when  permitted  by  the 
state  constitution  or  statutes.5 

B.  Allegations.  —  1.  In  General.  —  An  indictment  or  informa- 
tion for  burglary  must  allege  all  the  facts  and  circumstances  which  are 
necessary  to  constitute  the  offense  under  the  statute.6  But  in  framing 
the  indictment  under  a  statute,  the  exact  language  of  the  statute  need 
not  be  used;  equivalent  words  will  suffice.7 


S.  W.  573.  Wash.— State  v.  Garbe,  34 
Wash.  395,  75  Pac.  993,  holding  that 
allegations  of  having  in  his  posses- 
sion burglarious  implements,  are  sur- 
plusage. 

4.  Cal. — Penal  Code,  as  amended  in 
1876;  People  v.  Perry,  144  Cal.  748,  78 
Pac.  284;  People  v.  Dowell,  141  Cal. 
493,  75  Pac.  45;  People  v.  Barnhart, 
59  Cal.  381;  People  v.  Jefferson,  52  Cal. 
452.  I»a. — State  v.  Anselm,  43  La.  Ann. 
195.  8  So.  583;  State  v.  Allen,  5  So.  531. 
Mich.— People  v.  Shaver,  107  Mich.  562, 
65  N.  W.  528,  holding  How.  St.,  §§9132, 
9133  merely  describes  degrees  of  of- 
fense and  do  not  create  a  new  one. 
Mo.— State  v.  Dale,  141  Mo.  284,  42  S. 
W.  722,  64  Am.  St.  Kep.  513;  State  V. 
Hutchinson,  111  Mo.  257,  20  S.  W.  34. 
Mont.— State  v.  Mish,  36  Mont.  168,  92 
Pac.  459,  122  Am.  St.  Rep.  343;  State 
V.  Copenhaver,  35  Mont.  342,  89  Pac. 
61.  N.  Y. — People  v.  Bosworth,  64  Hun 
72,  19  N.  Y.  Supp.  114  (holding  indict- 
ment charging  accessory  before  the 
fact  with  burglary  in  the  third  degree 
to  bo  valid,  §29  Penal  Code);  People  v. 
Van  Gaasbeck,  9  Abb.  Pr.  (N.  S.)  328 
(holding  indictment  for  burglary  in 
the  first  degree  must  allege  that  the 
offense  was  committed  in  one  of  the 
methods  set  forth  in  the  statute);  But- 
ler v.  People  4  Denio'6'3.  N.  C. — State 
v.  Johnston,  119  N.  C.  883,  26  S.  E.  163. 
Pa.— Com.  v.  Carson,  166  Pa.  179,  30 
Atl.  985.  S.  D. — State  v.  LaCroix,  8 
S.  D.  369,  66  N.  W.  944,  holding  de- 
grees of  offense  need  not  be  alleged. 
Tex.— State  v.  Robinson,  23  Tex.  159; 
Green  v.  State,  21  Tex.  App.  64,  17  S. 
W.  262;  Finlan  v.  State  (Tex.  App.), 
13  S.  W.  866;  Bravo  v.  State,  20  Tex. 
App.  188.  Wash.— State  v.  Miller,  3 
Wash.    St.    131,    28    Pae.    375.      Wis.— 
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Nicholls  V.  State,  68  Wis.  416,  32  N.  W. 
543,   60   Am.   Rep.   870. 

5.  State  v.  Jones,  168  Mo.  398,  6S 
S.  W.  566. 

6.  Me.— State  v.  Doran,  99  Me.  329, 
59  Atl.  440,  105  Am.  St.  Rep.  278.  Mich. 
Harris  v.  People,  44  Mich.  305,  6  N.  W. 
677.  Mo.— State  v.  Person,  136  S.  W. 
296;  State  v.  Burdett,  145  Mo.  674,  47 
S.  W.  796.  Okla  —  Simpson  v.  State 
(Okla.  Crim.),  113  Pac.  549.  Tex.— 
Gilford  v.  State,  48  Tex.  Crim.  312,  87 
S.  W.  698. 

Allegations  that  the  burglary  was 
committed  by  force,  threats  and  fraud, 
are  sufficient  to  support  either  a  day- 
time or  night-time  burglary.  True  v. 
State,  48  Tex.  Crim.  631,  89  S.  W.  1066; 
Carr  v.  State,  19  Tex.  App.  635,  53  Am. 
Rep.   395. 

In  attempts  to  commit  the  crime 
some  overt  act  must  be  alleged.  State 
v.  Doran,  99  Me.  329,  59  Atl.  440,  105 
Am.  St.  Rep.  278.  See  Smith  v.  State, 
68  Neb.  204,  94  N.  W.  106. 

Capacity.  —  No  allegation  is  neces- 
sary showing  the  capacity  of  the  de- 
fendant to  commit  the  crime  as 
charged.  People  v.  Bartley,  12  Cal. 
App.  773,  108  Pac.  868. 

7.  Ala.— Pond  v.  State,  55  Ala.  196 
(holding  indictment  valid  though  ex- 
pressed in  careless  and  ungrammatical 
language).     Mason  6k  Franklin  v.  State, 

42  Ala.   543.     Ark.— Shotwell  v.   State, 

43  Ark.  345.  Cal.— People  v.  Hall,  94 
Cal.  595,  30  Pac.  7;  People  v.  Rogers, 
81  Cal.  209,  22  Pac.  592;  People  v. 
Henry,  77  Cal.  445,  19  Pac.  830  (hold- 
ing that  property  entered  was  owned 
by  a  particular  "company"  is  sufficient 
without  further  allegation  showing 
whether  the  company  is  a  corporation 
or  partnership);   People  v.  Murray,  67 
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2.     Particular  Averments.  —  a.     As  to  Time.  —  As  a  general  rule, 
it  is  necessary  to  set  out  the  date  of  the  commission    of    the    alle  ed 
offense,  though  the  proof  is  not  confined  to  the  exact  date  averred.8 
Bu1  the  particular  hour  need  not  he  stated,  though  it  must  be  alii 
that  the  offense  was  committed  in  the  night-time,'  unless  it  is  immate- 


Cal.  103,  7  Pac.  178;  People  v.  Lewis, 
61  Cal.  366;  People  v.  Long,  43  Cal. 
444.  Ind.— Edwards  v.  State,  62  Ind. 
34;  Scudder  v.  State,  62  Ind.  13.  111. 
Mcadoweroft  t?.  People,  163  111.  56,  45 
N.  E.  303,  54  Am.  St.  Kep.  447,  35  L. 
B.  A.  176.  la.— State  V.  Short,  54  Iowa 
392,  6  N.  W.  584.  Ky. — McEae  v.  Com., 
20  Ky.  L.  Ken.  ]  L99,  49  S.  W.  22;  Hays 
V.  Com.  17  Ky.  L.  Rep.  1147,  33  8.  W. 
1104;  Cunningham  v.  Com.,  11  Ky.  L. 
Kep.  783,  13  S.  W.  104;  Com.  v.  Wick- 
er, 9  Ky.  L.  Rep.  474,  5  S.  W.  428; 
Ryan  r.  Com.,  5  Ky.  L.  Rep.  177  (hold- 
ing indictment  charging  possession  of 
tools  used  in  housebreaking  with  in- 
tent to  feloniously  use  the  same  for 
housebreaking  is  sufficient);  Lee  v. 
Com.,  3  Ky.  L.  Rep.  250.  La.— State 
v.  Scott,  48  La.  Ann.  293,  19  So.  141; 
State  v.  Jordan,  39  La.  Ann.  340,  1 
So.  655.  Me.— State  V.  Doran,  99  Me. 
329,  59  Atl.  440,  105  Am.  St.  Rep.  278. 
Md.— Smith  v.  State,  106  Md.  39,  66 
Atl.  678;  Dickhaut  v.  State,  85  Md. 
451,  37  Atl.  21,  60  Am.  St. , Rep.  332,  36 
L.  R.  A.  765.  Mass.— Tul ly  v.  Com.,  4 
Met.  357.  Miss. — Roberts  v.  State,  55 
Miss.  421,  holding  words  of  the  stat- 
ute need  not  be  literally  followed,  if 
the  words  in  the  indictment  are  synony- 
mous with  those  of  the  statute.  Mo. — 
State  v.  McGuire,  193  Mo.  215,  91  S.  W. 
939;  State  v.  Dooly,  64  Mo.  146  (hold- 
ing indictment  to  be  fatally  defective 
which  fails  to  specify  articles  stolen); 
State  v.  Higgin,  16  Mo.  App.  559.  Neb. 
Leisenberg  v.  State,  60  Neb.  628,  84 
N.  W.  6.  Nev.— State  v.  Watkins,  11 
Nev.  30.  Okla. — Simpson  v.  State 
(Okla.  Crim.),  113  Pac.  549.  Ore  — 
State  V.  Mack,  20  Ore.  234,  25  Pac.  639, 
holding  indictment  insufficient  which 
fails  to  allege  that  the  offense  was 
committed  in  the  night-time.  Pa. — 
Com.  v.  Carson,  166  Pa.  179,  30  Atl. 
985;  Hackett  v.  Com.  15  Pa.  95.  S.  C. 
State  v.  Ross,  83  S.  C.  434,  65  S.  E.  413; 
State  V.  Crawford,  38  S.  C.  330,  17  S.  E. 
36.  Tex. — State  v.  Robertson,  32  Tex. 
159  (holding  indictment  sufficient 
though  words  of  the  statute  not  fol- 
lowed); Jester  v.  State,  26  Tex.  App. 
369,   9   S.   W.   616    (holding   indictment 


insufficient  where  the  word  "did"  was 
omitted  in  the  allegation  of  entry); 
Reed  v.  State,  14  Tex.  App.  662.  Wash. 
State  v.  Lewis,  42  Wash.  672,  85  Pad. 
668,  holding  it  sufficient  to  allege  in- 
tent to  commit  felony  or  misdemeanor 
following  statute.  Wis. — Bell  v.  State, 
20    Wis.   599. 

In  State  v.  Lovelace,  29  Nev.  43,  83 
Pac.  330,  the  court  held  that  "mere 
grammatical,  punctuational,  rhetorical 
or  linguistic  error"  does  not  always 
vitiate   an   indictment. 

The  indictment  should  Bhow  the  par- 
ticular statute  under  which  the  offense 
is  charged.  Malloy  v.  State  (Tex. 
Crim.),  126  S.  W.  598;  Sedgwick  v. 
State  (Tex.  Crim.),  123  S.  W.  702 
(there  being  two  statutes  in  Texas). 

This  is  particularly  true  where  there 
are  two  statutes,  and  the  one  of  subse- 
quent date  changes  the  nature  of  the 
offense.  State  v.  Wise,  66  X.  C.  120; 
Cool.  v.  Com.,  94  Va.  799,  26  S.  E.  411. 

8.  State  v.  Dawkins,  32  S.  C.  17,  10 
S.  E.  772;  State  v.  Brown,  24  S.  C.  224 
(holding  indictment  defective  where 
particular  day  on  which  the  offense  was 
committed   was   not   alleged). 

In  Virginia,  however,  an  omission  to 
state  any  date  does  not  render  the 
indictment  invalid,  unless  the  date  be 
a  material  averment.  Cool  v.  Com.  94 
Va.  799,  26  S.  E.  411. 

9.  Cal. — People  V.  Burgess,  35  Cal. 
115.  Conn. — Lewis  v.  State,  16  Conn. 
32.  la.— State  v.  Ruby,  61  Iowa  86,  15 
N.  W.  848.  La.— State  v.  Woods,  31  La. 
Ann.  267.  Me. — State  v.  Seymour,  36 
Me.  225,  holding  averment  of  time  at 
"about  the  hour  of  twelve  in  the 
night,"  sufficient  to  show  night-time. 
Mass. — Com.  v.  Williams,  2  Cush.  582. 
Neb.— Smith  r.  State,  68  Neb.  204.  !»4 
N.  W.  106;  Leisenberg  v.  State,  60  Neb. 
628,  84  N.  W.  6.  N.  H—  State  v. 
Blaisdell,  49  N.  H.  81,  holding  defect 
in  stating  time  may  be  remedied  by 
amendment  or  verdict.  N.  J. — State 
r.  Robinson,  35  N.  J.  L.  71.  Ohio— 
Methard  V.  State,  19  Ohio  St.  363.  Pa. 
Com.  v.  Kass,  3  Brewst.  422.  S.  C— 
State  V.  Dawkins,  32  S.  C.  17,  10  S.  E. 
772.     Term. — Davis  v.   State,   3    Coldw. 
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rial  under  the  statutory  definition  whether  committed  at  night  or  in  the 
day.10 

b.  As  to  the  Place.  —  Facts  as  to  the  place  where  the  crime  was 
committed  must  be  specifically  set  forth  in  the  indictment,11  as  they  are 
necessary  for  purposes  of  venue.12 

c.  As  to  the  Breaking.  —  The  indictment  must  allege  and  specify 
the  manner  of  breaking.13  But  no  allegation  of  breaking  is  necessary 
under  some  of  the  statutes.14 

d.  As  to  the  Entry.  —  The  indictment  or  information  must  allege 
an  entry,15  and  negative  the  right  of  the  defendant  to  enter,16  and 
should  specifically  set  forth  the  manner  of  entry.17 


77,  holding  time  to  be  essence  of  of- 
fense. Vt—  State  v.  Mather,  N.  Chip. 
18,  quashing  indictment  where  time  of 
committing  offense  not  alleged.  Va. — 
Shelton  v.  Com.  89  Va.  450,  16  S.  E. 
355;  Com.  v.  Mark,  4  Leigh  652;  Com. 
V.   Weldon,   4   Leigh    652. 

10.  Cal  — People  v.  Smith,  136  Cal. 
207,  68  Pac.  702;  People  v.  Barnhart, 
59  Cal.  381;  People  v.  Jefferson,  52 
Cal.  452.  111.— Bruen  v.  People,  206 
M.  417,  69  N.  E.  24.  Me.— State  v. 
Neddo,  92  Me.  71,  42  Atl.  253,  holding 
that  nnder  the  statute  an  entry  with- 
out breaking  must  be  averred  in  the 
night-time.  Mass. — Com.  v.  Reynolds, 
122    Mass.    454. 

In  Texas  if  a  breaking  is  alleged,  it 
is  unnecessary  to  allege  whether  com- 
mitted in  day  or  night-time,  under  the 
statute.  Wilks  v.  State  (Tex.  Crim.), 
51  S.  W.  902;  Vargas  v.  State  (Tex. 
Crim.),  131  S.  W.  594;  Montgomery  v. 
State,  55  Tex.  Crim.  502,  116  S.  W. 
1160;  Newman  v.  State,  55  Tex.  Crim. 
273,  116  S.  W.  577;  Buchanan  v.  State, 
24  Tex.  App.  195,  5  S.  W.  847. 

In  Louisiana  the  rule  is  similar  to 
that  in  Texas.  State  V.  Anselm,  43  La. 
Ann.   195,   8   So.   583. 

11.  la. — State  v.  Reid,  20  Iowa  413. 
N.  Y  —  Haskins  V.  People,  16  N.  Y.  344. 
Okla. — Simpson  V.  State,  113  Pac.  549. 
Tex.— Caballero  v.  State,  46  Tex.  Crim. 
457,  80  S.  W.  1014,  holding  indictment 
sufficient  which  alleged  the  county  and 
that  defendant  broke  and  entered  into 
a  house  owned  and  occupied  by  W.  Va. 
Com.  v.  Richards,  1  Va.  Cas.  1. 

An  allegation  "at  the  county  of 
Christian,  in  the  state  of  Missouri," 
the  defendant  broke  and  eutered  into  a 
smoke  house  "there  situate,"  is  suf- 
ficient. State  V.  Burdett,  145  Mo.  674, 
47   a  W.   796. 

12.  People  v.  Webber,  133  CaL  623, 
G6  Pac.  38. 
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13.  Mo. — Conner  v.  State,  14  Mo. 
561.  N.  Y—  People  v.  Arnold,  6  Park. 
Cr.  638.  Tex.— Strange  v.  State,  33 
Tex.   Crim.   315,  26   S.   W.  406. 

When  word  "force"  is  used  in  the 
statute  it  should  be  averred,  but  the 
allegation  of  "breaking"  implies 
force.     Shotwell  v.  State,  43   Ark.  345. 

14.  Cal.— People  v.  Hall,  94  Cal.  595, 
30  Pac.  7;  People  v.  Barry,  94  Cal.  481, 
29  Pac.  1026.  Mo. — State  v.  Moss,  216 
Mo.  436,  115  S.  W.  1007.  Tex.— Brad- 
ford v.  State  (Tex.  Crim.),  138  S.  W. 
118,  sufficient  under  the  statute  to  al- 
lege that  the  entry  was  effected  by 
force   without   averring  a  breaking. 

15.  State  V.  Whitby,  15  Kan.  402.     . 

16.  State  v.  Mish,  36  Mont.  168,  92 
Pac.  459,  122  Am.  St.  Rep.  343  (hold- 
ing it  sufficient,  however,  to  allege 
that  the  entry  was  unlawful) ;  Fox  V. 
State  (Tex.  Crim.),  135  S.  W.  570; 
Moray  V.  State  (Tex.  Crim.),  135  S.  V* . 
569;  Smith  v.  State  (Tex.  Crim.),  44 
S.  W.  521  (sufficient  to  allege  without 
consent  of  the  owners  or  either  of 
them).  See  Young  v.  State,  42  Tex. 
Crim.   301,   59   S.  W.   890. 

17.  Ala.— Pines  v.  State,  50  Ala.  153. 
Kan.— State  v.  Whitby,  15  Kan.  402. 
N.  Y.— Fellinger  v.  People,  15  Abb.  Pr. 
128.  Tex. — Sullivan  v.  State,  13  Tex. 
App.  462;  Brown  V.  State,  7  Tex.  App. 
619. 

Use  of  words  "Feloniously"  and 
"Burglariously." — The  word  "feloni- 
ously" is  not  necessary  if  the  language 
of  the  statute  is  followed.  People  v. 
Rogers,  81   CaL   209,   22  Pac.   592. 

Similarly  as  to  the  word  "burglari- 
ously." Fla  —  Tilly  v.  State,  21  Fla. 
242/  HI. — Lyons  v".  People,  68  111.  271. 
la.— State  v.  Short,  54  Iowa  392,  6  N. 
W.  584.  La. — State  v.  Jordan,  39  La. 
Ann.  340,  1  So.  655.  Tex.— Reed  v. 
State,   14   Tex.   App.    662. 

In  the   absence   of  statute,  however, 
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e.  As  to  the  Intent.  —  The  indictment  must  allege  that  there  was 
an  "intent"  to  commit  some  particular  felony,  which  must  be  speci- 
fied.18    But  it  is  sufficient  to  name  the  felony  without  setting  up  the 


it  is  generally  held  that  both  words 
should  be  used.  State  V.  Curtis,  30  La. 
Ann.  814;  State  v.  Cottrell,  45  W.  Va. 
837,  32  S.  E.  162;  State  v.  Meadows, 
22  W.  Va.  766;  State  V.  McDonald,  9 
W.   Va.   456. 

18.  Ala.— Barber  v.  State,  78  Ala. 
19;  Pairo  v.  State,  49  Ala  25;  Bell  v. 
State,  48  Ala.  684,  17  Am.  Rep.  40. 
Ark.— Ragland  v.  State,  71  Ark.  65,  70 
S.  W.  1039  (holding  accused  guilty  of 
burglary  though  he  was  frightened 
away  before  intent  carried  out) ;  Shot- 
well  v.  State,  43  Ark.  345.  Cal  —  Peo- 
ple v.  Bartley,  12  Cal.  App.  773,  108 
Pac.  868  (holding  an  information  al- 
leging that  accused  feloniously  and 
burglariously  entered  a  building  with 
the  intent  then  and  there  to  commit 
the  crime  of  larceny,  sufficiently  alleges 
the  intent  of  accused  to  commit  the 
offense  charged);  People  V.  Hall,  94  Cal. 
595,  30  Pac.  7;  People  v.  Smith,  86  Cal. 
238,  24  Pac.  988  (holding  that  the  de- 
gree of  felony  intended  to  be  com- 
mitted need  not  be  set  out  in  the 
Indictment) ;  People  v.  Burns,  63  Cal. 
614;  People  v.  Nelson,  58  Cal.  104;  Peo- 
ple v.  St.  Clair,  55  Cal.  524,  holding 
indictment  charging  entry  with  intent 
to  commit  "larceny"  does  not  charge 
an  offense);  People  v.  Bartley,  12  Cal. 
App.  773,  108  Pac.  868.  Del.— State 
v.  Eaton,  3  Harr.  554.  Fla. — Jenkins 
v.  State,  50  So.  582  (holding  a  crim- 
inal intent  to  commit  a  misdemeanor 
therein  is  not  necessarily  implied  from 
the  simple  fact  of  a  breaking  and 
entering  a  storehouse,  but  whether  the 
accused  is  capable  of  the  intent  is  a 
question  for  the  jury);  Walker  v.  State, 
44  Fla.  466,  32  'So.  954  (holding  that 
one  charged  with  breaking  and  enter- 
ing with  intent  to  steal,  stole  nothing, 
does  not  affect  his  guilt,  if  he  broke 
in  with  that  intent).  Ga. — Houser 
v.  State,  58  Ga.  78;  State  v.  Lockhart, 
24  Ga.  420.  Ind.— Smith  v.  State,  93 
Ind.  67,  holding  indictment  to  be  in- 
valid where  "felonious  intent"  not 
charged.  la. — State  v.  Baker,  126  N. 
W.  1120  (holding  that  the  accomplish- 
ment of  the  purpose  had  in  breaking 
and  entering  need  not  be  fulfilled  to 
sustain  a  conviction);  State  v.  Wat- 
son, 102  Iowa  651,  72  N.  W.  283  (hold- 


ing that  an  indictment  for  burglary  is 
sufficient  where  it  gives  the  name  of 
t lie  crime  intended,  without  setting  out 
its  elements);  State  t.  Mecum,  95  Iowa 
433,  64  N.  W.  286;  State  v.  Fox,  80 
Iowa  312,  45  N.  W.  874,  20  Am.  St. 
Rep.  425.  Kan.— State  r.  Powell,  til 
Kan.  81,  58  Pac.  968,  holding  it  suffi- 
cient to  allege  "with  intent  to  steal 
and  commit  a  felony  therein."  Ky. — 
Slaughter  v.  Com.,  15  Ky.  L.  Rep.  569, 
-  !  8.  W.  622  (holding  that  particular 
felony  intended  to  be  committed  need 
not  be  described);  Miller  v.  Com.,  14 
Ky.  L.  Rep.  225,  20  S.  W.  198.  La. 
State  v.  Gay,  25  La.  Ann.  472.  Me. 
State  v.  Doran,  99  Me.  329,  59  Atl.  440, 
104  Am.  St.  Rep.  278,  particular  felony 
must  be  named.  Mass. — Com.  v.  Do- 
herty,  10  Cush.  52  (holding  a  general 
intent  to  steal  goods  completes  the 
offense  of  burglary  and  the  averment 
of  such  intent,  without  more,  is  suffi- 
cient); Josslyn  V.  Com.,  6  Mete.  236. 
Mich.— People  v.  Stewart,  44  Mich.  484, 
7  N.  W.  71.  Miss. — Draughn  v.  State, 
76  Miss.  574,  25  So.  153;  State  V.  Buch- 
anan, 75  Miss.  349,  22  So.  875  (holding 
indictment  defective,  which  alleged 
that  the  crime  intended  was  unknown 
to  the  grand  jurors).  Mo. — State  v. 
Taylor,  136  Mo.  66,  37  S.  W.  907  (hold- 
ing the  failure  to  allege  felonious  in- 
tent is  cured  by  the  subsequent  allega- 
tion of  a  substantive  felony  after 
breaking  and  entering) ;  State  V.  Mc- 
Graw,  87  Mo.  161;  State  v.  Henley,  30 
Mo.  509.  Neb. — Winslow  v.  State,  26 
Neb.  308,  41  N.  W.  1116.  N.  Y— 
Mason  v.  People,  26  N.  Y.  200.  S.  D. 
State  v.  Lewis,  13  S.  D.  166,  82  N.  W. 
406.  Tenn.— State  v.  Shelton,  90  Tenn. 
539,  18  S.  W.  253;  State  v.  Pardue,  4 
Baxt.  10  (holding  that  intent  need 
not  be  specifiaclly  alleged  where  the 
offense  is  properly  described  under  the 
statute) ;  State  v.  Williamson,  3  Heisk. 
4S3.  Tex.— Wilburn  v.  State,  41  Tex. 
237;  State  v.  Williams,  41  Tex.  98; 
Portwood  v.  State,  29  Tex.  47,  94  Am. 
Dec.  25S;  Malley  P.  State,  58  Tex.  Crim. 
425,  126  S.  W.  59S  (holding  where  a 
person  entered  a  building,  looking  for 
employment,  and  fell  asleep  therein 
and  remained  so  until  night,  and  later 
on   was   found   moving  around   therein, 
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facts  constituting  it.19  The  preferable  way  is  to  couple  with  the  alle- 
gations of  intent  to  commit,  an  allegation  that  the  felony  was  actually 
committed.20 

f.  As  to  the  Asportation.  —  (I.)  In  General.  —  Where  it  is  necessary 
that  something  be  taken  in  order  to  constitute  the  offense,  some  allega- 
tion to  this  effect  is  required.21 

(II.)  Description.  —  In  describing  the  property  stolen  it  is  only  neces- 
sary that  a  general  description  of  it  be  set  forth  in  the  indictment,22 


and  arrested,  that  there  was  no  show- 
ing that  accused  entered  by  force, 
threats  or  fraud);  Bigham  v.  State,  31 
Tex.  Crim.  244,  20  S.  W.  577;  O'Brien 
v.  State,  27  Tex.  App.  448,  11  S,  W. 
459;  Williams  V.  State,  24  Tex.  App.  69, 
5  S.  W.  838;  Allen  v.  State,  18  Tex. 
App.  120;  Reed  v.  State,  14  Tex.  App. 
662;  Beeves  v.  State,  7  Tex.  App.  276; 
Burke  v.  State,  5  Tex.  App.  74;  White 
v.  State,  1  Tex.  App.  211.  Wash.— 
State  v.  Wilson,  9  Wash.  218,  37  Pac. 
424;  State  v.  Anderson,  5  Wash.  350,  31 
Pac.  969;  Linbeek  v.  State,  1  Wash.  336, 
25   Pac.   452. 

19.  Ark.— Reed  v.  State,  66  Ark.  110, 
49  S.  W.  350;  Shotwell  v.  State,  43  Ark. 
345.  Cal. — People  v.  Goldsworthy,  130 
Cal.  600,  62  Pac.  1074  (sufficient  to  al- 
lege intent  to  commit  arson  without 
alleging  facts  constituting  arson);  Peo- 
ple v.  Smith,  86  Cal.  238,  24  Pac.  988 
(sufficient  under  the  statute  to  charge 
larceny,  without  stating  whether  grand 
or  petit);  People  v.  Nelson,  58  Cal. 
104;  People  v.  Shaber,  32  Cal.  36.  la. 
State  v.  Watson,  102  Iowa  651,  72  N.  W. 
283.  Ky.—  Kyle  v.  Com.,  Ill  Ky.  404, 
63  S.  W.  782  (holding  it  necessary  to 
name  the  kind  of  felony);  Radley  v. 
Com.,  121  Ky.  506,  28  Ky.  L.  Rep.  477,  89 
S.  W.  519.  La. — State  v.  Curtis,  116 
La.  Ann.  749,  41  So.  58,  sufficient  to 
allege  intent  to  steal.  Me. — State  v. 
Doran,  99  Me.  329,  59  AtL  440,  104  Am. 
St.  Rep.  278.  Mass. — Com.  v.  Doherty, 
10  Cush.  52.  Mont.— State  v.  Mish,  36 
Mont.  168,  92  Pac.  459,  122  Am.  St. 
Rep.  343,  holding  it  not  necessary  to 
allege  whether  intent  was  to  commit 
grand  or  petit  larceny.  Neb. — Smith 
v.  State,  68  Neb.  204,  94  N.  W.  106. 
N#  c. — State  v.  Ellsworth,  130  N.  C. 
690,  41  S.  E.  548.  Ohio — State  v. 
Groves,  80  Ohio  St.  351,  88  N.  E.  1096, 
holding  that  indictment  otherwise  suf- 
ficient will  not  be  held  bad  for  fail- 
ure to  designate  the  particular  felony. 
A  charge  of  intent  to  steal  goods 
of  the  value   of  $11.06  is  sufficient  to 


charge  intent  to  commit  grand  lar- 
ceny, a  felony.  McCarthy  v.  State,  90 
Ark.  384,  119  S.  W.  647. 

The  following  indictment  was  held 
sufficient  in  alleging  intent,  in  State 
v.  Staton,  133  N.  C.  642,  45  S.  E.  362: 
"The  jurors  for  the  state  upon  their 
oaths  present  that  Fate  Staton,  late 
of  the  eoanty  of  Pitt,  with  force  and 
arms,  at  and  in  the  eounty  aforesaid, 
unlawfully  did  break  and  enter,  other- 
wise than  by  burglariously  breaking, 
the  dwelling  house  of  one  Bettie  Grimes, 
with  intent  to  commit  a  felony,  to-wit. 
with  intent  the  goods  and  chattels  of 
the  said  Bettie  Grimes,  then  and  there 
in  said  dwelling  house  being  found, 
feloniously  to  steal,  take  and  carry 
away,  and  with  the  intent  feloniously 
and  violently,  and  against  the  will  of 
the  said  Bettie  Grimes,  to  carnally 
know  and  abuse  against  the  form  of 
the   statute,    etc." 

20.  Me. — State  v.  Neddo,  92  Me.  71, 
42  Atl.  253.  Mo.— State  v.  Taylor,  136 
Mo.  66,  37  S.  W.  907.  N.  C— State 
V.  Johnston,  119  N.  C.  883,  26  S.  E.  163. 

21.  Arthur  v.  Com.,  99  Ky.  35,  17 
Ky.  L.  Rep.  1351,  34  S.  W.  900,  holding 
that  under  the  statute  an  indictment 
charging  breaking  and  entering  a 
dwelling  house  with  intent  to  steal,  is 
insufficient. 

22.  Ala.— Kelley  v.  State,  72  Ala. 
244;  Henderson  v.  State,  70  Ala.  23,  45 
Am.  Rep.  72.  Cal. — People  v.  Ah  Ye, 
31  Cal.  451.  Fla. — Jones  v.  State,  18 
Fla.  889.  Ga. — Bailsman  v.  State,  68 
Ga.  836  (holding  it  a  sufficient  descrip- 
tion that  $30.00  in  money  was  taken, 
same  being  of  the  value  of  $30.00) ; 
Houser  v.  State,  58  Ga.  78.  Idaho- 
People  v.  Stapleton,  2  Idaho  49,  3  Pac. 
6.  Ind.— Short  v.  State,  63  Ind.  376; 
Hunter  v.  State,  29  Ind.  80.  Mass. 
Com.  v.  Williams,  2  Cush.  582.  Mo. 
State  v.  Dale,  141  Mo.  284,  42  S.  W. 
722,  64  Am.  St.  Rep.  513,  holding  a 
misdescription  in  the  indictment  of  the 
property  stolen  to  be  immaterial.  Ohio 
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and  it  is  not  neeessnry  to  state  the  specific  property  which  the  defend- 
ant intended  to  steal.23 

Where  an  intent  to  commit  larceny  is  alleged,  no  allegation  is  neri 
that  there  was  property  in  the  building  which  could  be  made  the  sub 
ject  of  larceny.24     But  some  statutes  require  this  in  case  the  building 
be  other  than  a  dwelling  house.2* 

(III.)  Ownership. —  The  gravamen  of  the  charge  is  the  burglary,  and 
it  is  therefore  generally  held  unnecessary  to  aver  the  ownership  of  the 
stolen  property,28  but  it  should  be  alleged  that  the  property  belonged 


Boose  v.  State,  10  Ohio  St.  575;  Spears 
v.  State,  2  Ohio  St.  583;  Spencer  v. 
State,  13  Ohio  401.  Tex.— Neiderl tick 
v.  State,  23  Tex.  App.  38,  3  S.  W.  573; 
Green  v.  State,  21  Tex.  App.  64,  17  S. 
W.  262;  Washington  v.  State,  17  Tex. 
App.  197;  Coleman  v.  State,  2  Tex.  App. 
512;  Martin  v.  State,  1  Tex.  App.  525. 
Wis.— State  v.  Kane,  63  Wis.  260,  23 
N.  W.  488;  Hall  v.  State,  48  Wis.  688, 
4  N.  W.  1068. 

Contra,  People  v.  Murray,  8  Cal.  519 
(holding  value  of  stolen  property  must 
be  alleged) ;  Territory  v.  Duncan,  5 
Mont.    478,   6   Pac.   353. 

Where  information  alleged  that  de- 
fendant had  an  intent  to  steal  "goods, 
wares  and  merchandise,"  held  a  suf- 
ficient description  of  chickens;  State 
V.  McGuire,  193  Mo.  215,  91  S.  W.  939. 

An  indictment  was  held  sufficient 
under  the  statute  in  State  v.  Smith 
(Miss.),  47  So.  478,  which  alleged  that 
Smith  "did  then  and  there  wilfully, 
feloniously,  burglariously  break  and 
enter  the  storehouse  of  M.  Kaufman,  in 
which  goods,  merchandise  and  other 
things  of  value  were  kept  for  sale,  the 
property  of  M.  Kaufman,  wiri,  the  in- 
tent of  him,  the  said  Albert  Smith, 
then  and  there  wilfully,  feloniously  and 
burglariously  to  take,  steal  and  carry 
away  the  goods  and  merchandise  found 
in  said  storehouse,  and  did  then  and 
there  wilfully,  feloniously  and  bur- 
glariously take,  steal  and  carry  away 
certain  goods  and  merchandise,  the 
property  of  M.  Kaufman,  found  kept 
for  use  and  sale  in  said  storehouse,  a 
particular  description  of  which  is  to 
the  grand  jurors  unknown,  of  the  value 
of  one  hundred  and  fifty  dollars  in 
money." 

23.  People  v.  Ah  Ye,  31  Cal.  451; 
State  V.  Langford,  55  S.  C.  322,  33  S.  E. 
370,  74  Am.   St.  Rep.   746. 

24.  Cal.— People  v.  Shaber,  32  Cal 
36,  where  it  was  said  that  "the  sting 
of  the  crime  is  in  short  the  guilty  pur- 


pose, without  reference  to  the  possi- 
bility of  accomplishing  it  in  any  given 
instance."  Fla. — Charles  v.  State,  36 
Fla.  691,  18  So.  369.  la.— State  v.  Em- 
mons, 72  Iowa  265.  33  N.  W.  672.  Ky. 
Hale  v.  Com.,  93  Ky.  353,  33  8.  W.  91. 
Me.— State  v.  Neddo,  92  Me.  71,  42  Atl. 
253.  Minn. — State  v.  Golden,  86  Minn. 
206,  90   N.   W.  398. 

25.  Ala.— Williams  v.  State,  67  Ala. 
183;  Rowland  v.  State,  55  Ala.  210; 
Crawford  v.  State,  44  Ala.  382.  Ga, 
Lee  v.  State,  56  Ga.  477.  la. — State  v. 
Burns,  109  Iowa  436,  80  N.  W.  545, 
holding  it  necessary  under  the  statute 
if  the  building  be  other  than  a  dwell- 
ing house  to  allege  that  things  of 
value  are  kept  for  use,  sale  or  deposit. 
Me.— State  v.  Neddo,  92  Me.  71,  42  Atl. 
253.  Neb.— Winslow  v.  State,  26  Neb. 
308,  41  N.  W.  1116.  Ore.— State  v. 
Johns,  15  Ore.  27,  13  Pac.  647. 

If,  however,  the  indictment  alleges 
that  something  of  value  was  taken, 
this  is  sufficient  to  show  that  the  build- 
ing contained  something  of  value.  Lee 
r.  State,  56  Ga.  477;  Sullivan  v.  State, 
13  Tex.  App.  462. 

26.  '  Cal.— People  v.  Shaber,  32  Cal. 
36;  People  v.  Thompson,  28  Cal.  214. 
Fla.— Charles  v.  State,  36  Fla.  691,  18 
So.  369;  Jones  v.  State,  18  Fla.  889. 
Ga. — Lainer  v.  State,  76  Ga.  304;  Boyd 
r.  State,  4  Ga.  App.  273,  61  S.  E.  134. 
Ind  —  Sims  v.  State,  136  Ind.  358,  36 
N.  E.  278;  Choen  v.  State,  85  Ind.  209. 
la.— State  v.  Ray,  79  Iowa  765,  44  N. 
W.  800;  State  V.  Jennings,  79  Iowa  513, 
44  N.  W.  799;  State  v.  Morrissey,  22 
Iowa  158;  State  v.  Jones,  10  Iowa  206. 
Ky. — Com.  V.  Wicker,  9  Ky.  L.  Rep.  474, 
5  S.  W.  428.  Mo.— State  v.  Goehler,  193 
Mo.  177,  91  S.  W.  947;  State  r.  Tvrrell, 
98  Mo.  354,  11  S.  W.  734;  State  v. 
Beckworth,  68  Mo.  82.  Tenn. — Wo- 
mack  v.  State,  6  Lea  146.  Va.— Wright 
v.  Com.,  S2  Va.  183.  Eng—  Re-,  r. 
Clark,  1  Car.  &  K.  421,  47  E.  C.  L.  421. 

But    if    averred   it    must    be    proved. 
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to  another  than  the  accused.27  But  if  ownership  is  alleged  it  may  prop- 
erly be  laid  in  the  person  having  lawful  possession  of  the  same,  instead 
of  the  real  owner.28 

(IV.)  Value.  —  The  actual  value  of  the  property  taken  need  not  be 
averred  where  it  is  immaterial  in  completing  the  offense.29 

g.  As  to  the  Premises  Entered. — (I.)  Description. —  The  building 
entered  must  be  described  sufficiently  to  serve  the  purposes  of  identi- 
fication.30    And  where  the  statute  adds  some  descriptive  phrase,  it 


Crosky  v.  State,  46  Fla.  122,  35  So.  153 
(must  be  proved  as  laid  even  though 
unnecessarily  averred);  State  V.  Jones, 
168  Mo.  398,  68  S.  W.  566. 

27.  Barnhart  v.  State,  154  Ind.  177, 
56  N.  E.  212,  holding  indictment  insuf- 
ficient which  failed  to  allege  that  the 
property  was  owned  by  some  one  other 
than    the    defendant. 

28.  Ga. — Hall  v.  State,  7  Ga.  App. 
115,  66  S.  E.  390  (holding  a  carrier  has 
such  an  interest  in  the  goods  stolen, 
while  in  its  custody  for  transportation, 
as  will  support  an  allegation  of  owner- 
ship in  an  indictment  for  burglary); 
Bradley  v.  State,  2  Ga.  App.  622,  58 
S.  W.  1064.  la. — State  V.  Burns,  109 
Iowa  436,  80  N.  W.  545.  La.— State 
v.  Smith,  104  La.  464,  29  So.  20,  suffi- 
cient to  state  name  of  corporation  own- 
ing the  property  without  giving  names 
of  its  officers  or  place  of  domicile.  Tex. 
Lamater  v.  State,  38  Tex.  Crim.  249,  42 
S.  W.  304  (where  ownership  of  school 
books  was  held  properly  laid  in  the 
janitor);  Linhart  V.  State,  33  Tex. 
Crim.  504,  27  S.  W.  260  (holding  own- 
ership properly  laid  in  sheriff  who  held 
property    under    attachment). 

Ownership  of  wife's  separate  prop- 
erty may  be  laid  in  the  husband.  Combs 
v.  State  (Tex.  Crim.),  49  S.  W.  585. 
Community  property — ownership  must 
be  laid  in  the  husband.  Jones  v.  State, 
47  Tex.  Crim.  126,  80  S.  W.  530,  122 
Am.    St.   Rep.    680. 

29.  Ala. — McCormick  v.  State,  141 
Ala.  75,  37  So.  377;  Matthews  v.  State, 
55  Ala.  65.  Cal.— People  v.  Ah  Ye,  31 
Cal.  451.  Ga. — Lanier  v.  State,  76  Ga. 
304;  Bovd  v.  State,  4  Ga.  App.  273,  61 
S.  E.  134.  Ind.— Short  v.  State,  63  Ind. 
376.  Mass. — Com.  v.  Williams,  2  Cush. 
582.  Mo.— State  v.  Yandle,  166  Mo. 
589,  66  S.  W.  532.  N.  C— State  v. 
Shuford,  152  N.  C.  809,  67  S.  E.  923, 
holding  that  the  value  of  the  property 
stolen  was  immaterial  where  it  was 
taken  by  breaking  and  entering  a 
dwelling,   and   a   sentence   of   imprison- 
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ment  of  more  than  one  year  could  be 
imposed  where  the  larceny  was  commit- 
ted by  breaking  and  entering  a  dwell- 
ing in  the  night-time,  though  the  value 
of  the  property  stolen  did  not  exceed 
$20.00.  Tex.— Bradford  v.  State  (Tex. 
Crim.),  138  S.  W.  118;  Gilder  v.  State 
(Tex.  Crim.),  133  S.  W.  883.  Utah- 
State  v.  Hows,  31  Utah  16S,  87  Pac. 
163,  holding  that  where  the  statute 
reads,  "with  intent  to  commit  lar- 
ceny or  any  other  felony,"  the  value 
need  not  be  stated,  it  being  immaterial. 
To  same  effect,  see  Hall  v.  State,  48 
Wis.    688,   4   N.   W.    1068. 

But  some  of  the  decisions  hold  it 
necessary  to  aver  some  value.  Rose 
v.  State,  117  Ala.  77,  23  So.  638  and 
Rowland  v.  State,  55  Ala.  210,  holding 
this  though  the  offense  is  a  felony  ir- 
respective   of    the    value. 

Allegations  that  a  certain  amount 
of  money  was  taken  consisting  of  a 
stated  amount  in  bank  bills  and  silver, 
sufficiently  alleges  value,  as  the  court 
takes  judicial  notice  of  the  value  of 
money.  State  v.  Wilson,  66  Kan.  472, 
71  Pac.  849. 

30.  Ala.— Parker  v.  State,  114  Ala. 
690,  22  So.  791  (where  entry  of  "  dwell- 
house ' '  held  defective,  the  word  ' '  dwell- 
in  g"  being  matter  of  substance);  An- 
derson v.  State,  48  Ala.  665,  17  Am.  St. 
Rep.  36.  Ark. — Wallace  v.  State 
137  S.  W.  551  (holding  it  suf- 
ficient description  where  house  was  al- 
leged as  "used  and  occupied  by  Tell 
Shaw")  ?  Reed  V.  State,  66  Ark.  110, 
49  S.  W.  350  (sufficient  to  describe 
house  as  a  certain  house  in  the  county 
"being  used  and  possessed  by  one  John 
Head").  Cal.— People  v.  Webber,  13'8 
Cal.  145,  70  Pac.  1089  (holding  number 
of  a  car  should  be  averred);  People 
v.  Young,  65  Cal.  225,  3  Pac.  813  (hold- 
ing sufficient  description  which  alleged 
burglary  of  a  ticket  office  as  "a  build- 
in  gr,  to-wit,  the  tieket  office").  Mass. 
Com.  v.  Moriarty,  135  Mass.  540,  106 
Am.    St.   Rep.    402,   holding   indictment 
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should  be  covered  by  a  proper  allegation.81  But  unnecessary  matter 
of  description  will  not  vitiate  the  indictment.82 

"Outhouse."  — At  common  law  the  term  "dwelling  house"  included 
the  building  or  cluster  of  buildings  in  which  a  man  with  his  family 
resided,  or  such  as  were  within  the  curtilage,88  and  burglary  of  an 
outhouse  should  be  laid  in  the  dwelling  house.84  But  under  statutes 
changing  the  definition  of  an  outhouse,  the  occupancy  must  be  alleged, 
or  whatever  is  required  by  the  statute.35 

(II.)  Averments  as  to  Ownership,—  (A.)  Necessity  for.  —  In  the  absence 
of  statute  an  indictment  or  information  must  allege  the  ownership  of  the 
premises  entered.3"  However,  it  is  held  in  some  jurisdictions  that  allega- 


sufficient  which  averred  entry  of  a  cer- 
tain building  situated  in  Springfield, 
"to-wit,  the  office  building  of  the  Bos- 
ton &  Albany  Railroad  Company.'1 
Mo.— State  v.  Dale,  141  Mo.  284,  42  S. 
W.  722,  64  Am.  St.  Rep.  513,  holding 
it  necessary  to  state  name  of  the  build- 
ing burglarized.  Neb.— McNutt  v. 
State,  68  Neb.  207,  94  X.  W.  143,  drut,' 
store  sufficiently  described  as  "store 
house,  commonly  called  a  drug  store." 
Okla.  — Simpson  v.  State  (Okla.  Crim.), 
113  Pac.  549. 

Burglary  of  rooms  in  a  hotel  may 
be  alleged  as  a  dwelling  house.  State 
V.  Burton,  27  Wash.  528,  67  Pac.  1097. 

31.  2  Bish.  Cr.  Proc,  §136;  State 
v.  Dale,  141  Mo.  284,  42  S.  W.  722,  64 
Am.  St.  Rep.  513. 

In  Texas  the  burglarized  house  must 
be  alleged  as  a  private  residence  under 
one  of  the  statutes.  Sedgwick  v. 
State,  57  Tex.  Crim.  420,  123  S.  W. 
702;  Knuckles  V.  State,  55  Tex.  Crim. 
6,  114  S.  W.  825;  Lewis  v.  State,  54 
Tex.  Crim.  636,  114  S.  W.  818;  John- 
son r.  State,  50  Tex.  Crim.  116,  96 
S.  W.  45;  Jones  r.  State.  50  Tex.  Crim. 
100,  96  S.  W.  44  (holding  that  it  must  be 
alleged  that  the  house  was  actually 
occupied  and  used  as  a  place  of  resi- 
dence at  the  time  of  the  offense);  Gil- 
ford r.  State,  48  Tex.  Crim.  312,  87  S. 
W.  698;  Osborne  r.  State,  42  Tex.  Crim. 
557,  61  S.  W.  491;  Fonville  v.  State 
(Tex.  Crim.),  62  S.  W.  573. 

32.  Martinez  r.  State,  51  Tex.  Crim. 
pS4,  103  S.  W.  930. 

33.  Hutchings  v.  State,  3  Ga.  App. 
300.  59  S.  E.  848. 

34.  Whart.  Cr.  Law  §815;  Daniels 
v.  State,  78  Ga.  98,  6  Am.  St.  Rep.  238. 

35.  Ky—  Dunn  r.  Com.  119  Kv.  457, 
27  Kv.  L.  Rep.  113,  84  S.  W.  321.  Mo. 
State  r.  Burdett,  14."  Mo.  674,  47  S.  W. 
796;  see  State  v.  Dale,  141  Mo.  284,  42 


S.  W.  722,  64  Am.  St.  Rep.  513.  Tex. 
See  Moore  V.  State,  48  Tex.  Crim.  400, 
88  S.  W.  230,  where  proof  showed  that 
chicken  house  was  burglarized,  and  it 
was  held  that  the  prosecutor  occupied 
the  entire  premises, — "occupancy"  be- 
ing equivalent  to  "possession."  Wash. 
State  v.  Randall,  36  Wash.  438,  78  Pac. 
998,  holding  that  under  the  statute  it 
is  "necessary  to  allege  the  building 
burglarized  as  both  adjoining  the  dwell- 
ing house  and  occupied  therewith." 

In  Lucas  V.  State,  144  Ala.  63,  39 
So.  821,  3  L.  R.  A.  (N.  S.)  412,  it  is 
held  that  a  chicken  house  need  not  be 
described  as  specially  constructed  for 
the  use  to  which  it  was  put. 

36.  Ala.— Thomas  v.  State,  97  Ala. 
3,  12  So.  409;  Beall  r.  State,  53  Ala. 
460.  Cal.— People  v.  Parker,  91  Cal. 
91,  27  Pac.  537.  Fla  —  Presley  v.  State, 
54  So.  367  (holding  averment  of 
entry  of  "a  certain  building,  to-wit, 
the  warehouse  of  Stearns  &  Culver 
Lumber  Company,  a  corporation,"  suffi- 
cient allegation  of  ownership);  Davis 
r.  State,  51  Fla.  37,  40  So.  179;  Pells 
v.  State,  20  Fla.  774.  Ga.— Cooper  r. 
State,  89  Ga.  222,  15  S.  E.  291;  hold- 
ing it  necessary  to  allege  ownership  of 
a  railway  car,  and  such  averment  is 
not  supplied  by  an  allegation  that  it 
was  on  a  certain  railroad.  111. — Wal- 
lace v.  People,  63  111.  451.  Ind.— Mc- 
Crillis  v.  State,  69  Ind.  159.  la.— State  v. 
Wrand,  108  Iowa  73.  7S  X.  W.  788  (hold- 
ing though  the  indictment  must  set 
out  the  name  of  the  owner  of  the  build- 
ing entered,  a  mistake  in  the  Christian 
name  of  such  owner  is  immaterial); 
State  v.  Fox,  80  Iowa  312,  45  N.  W. 
874,  20  Am.  St.  Rep.  425  (holding  that 
allegation  "belonged  to,"  is  sufficient 
to  show  ownership) ;  State  v.  Morrissey, 
22  Iowa  158.  Kan. — State  r.  Fockler, 
22   Kan.   542.     Mass.— Com.    v.    Perris, 
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tions  of  ownership  are  not  necessary  where  the  building  is  otherwise  suf- 
ficiently described.37  It  has  been  held  that  if  the  owner  is  a  corporation, 
that  fact  should  be  alleged;38  if  a  partnership,  the  names  of  the  mem- 
bers of  the  firm  should  be  stated.39  But  according  to  the  weight  of 
authority  it  is  sufficient  to  allege  ownership  in  the  name  of  a  firm  or 
company  without  stating  whether  it  is  a  corporation  or  a  partnership.40 


108  Mass.  1.  Mo. — State  v.  James,  194 
Mo.  268,  92  S.  W.  679  (holding  an  in- 
formation for  burglary  which  fails  to 
allege  the  ownership  of  the  building 
burglarized  is  fatally  defective) ;  State 
V.  Horned,  178  Mo.  59,  76  S.  W.  953; 
State  v.  Jones,  168  Mo.  398,  68  S.  W. 
566.  Neb.— Winslow  v.  State,  26  Neb. 
308,  41  N.  W.  1116.  Ohio— Davis  v. 
State,  38  Ohio  St.  505;  Wilson  v.  State, 
34  Ohio  St.  199.  Okla. — Simpson  v. 
State  (Okla.  Crim.),  113  Pac.  549.  Va. 
Butler  v.  Com.,  81  Va.  159,  holding, 
however,  that  argument  of  "a  cer- 
tain storehouse  not  adjoining  or  occu- 
pied with  the  dwelling  house  of  one 
David  Studds"  is  sufficient  as  express- 
ing that  both  the  dwelling  and  the 
storehouse  was  the  property  of  David 
Stubbs.  W.  Va.— State  v.  Hupp,  31 
W.  Va.  355,  6  S.  E.  919;  State  v.  Eeece, 
27  W.  Va.  375.  Wis. — Jackson  v.  State, 
55  Wis.  589,  13  N.  W.  448. 

Proof  of  Ownership. — It  is  always 
necessary  to  prove  the  ownership  of 
the  house  alleged  to  have  been  bur- 
glarized. Cal. — People  v.  Wheatley,  88 
Cal.  114,  26  Pac.  95.  Mo.— State  v. 
Jones,  168  Mo.  398,  68  S.  W.  566.  Tenn. 
Chappie  v.  State,  135  S.  W.  321.  Tex. 
Bcoville  v.  State,  81  S.  W.  717,  holding 
that  occupancy  and  possession  is  all 
that  is  required  to  prove  ownership. 
Wis. — Jackson  v.  State,  55  Wis.  589, 
13  N.  W.  448.  "It  is  a  material  fact 
which  the  accused  has  the  right  to 
insist  upon  being  alleged  and  proven, 
to  the  end  that  if  convicted  he  may 
plead  such  conviction  to  a  second 
charge  for  the  same  offense." 

If  the  owners  are  unknown,  that  fact 
may  be  alleged,  and  it  will  be  suffi- 
cient. Colo. — Hamilton  v.  People,  24 
Colo.  301,  51  Pac.  425.  la.— State  v. 
Morrissey,  22  Iowa  158.  Mo. — State 
V.  Davis,  138  Mo.  107,  39  S.  W.  460. 

The  reasons  for  requiring  an  alle- 
gation of  ownership  are:  "(1)  For  the 
purpose  of  showing  on  the  record  that 
the  building  alleged  to  have  been 
broken  into  was  not  the  property  of 
the  accused.  ...  (2)  for  the  pur- 
pose  of    so   identifying  the    offense   as 
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to  protect  the  accused  from  a  second 
prosecution  for  the  same  offense."  Da- 
vis v.  State,  51  Fla.  37,  40  So.  179; 
State  v.  Trapp,  17  S.  C.  467,  43  Am. 
Eep.  614. 

37.  Cal. — People  v.  Price,  143  Cal. 
351,  77  Pac.  73.  la.— State  v.  Wil- 
liams, 120  Iowa  36,  94  N.  W.  255,  "the 
allegation  of  ownership  is  simply  for 
the  purpose  of  identification,  and  not 
to  give  legal  character  to  the  occu- 
pancy." Ky. — Com.  v.  Wicker,  9  Ky. 
L.  Kep.  474,  5  S.  W.  428.  La.— State 
v.  Clifton,  30  La.  Ann.  951.  Minn. 
State  v.  Golden,  86  Minn.  206,  90  N. 
W.  398.  Mont.— State  v.  Rogers,  31 
Mont.  1,  77  Pac.  293,  holding  such  al- 
legation necessary  only  for  purpose  of 
identification.  Ore. — State  V.  Wright, 
19  Ore.  258,  24  Pac.  229. 

Ownership  should  be  alleged  where 
it  constitutes  the  entire  description  of 
the  property.  People  v.  Parker,  91  Cal. 
91,  27  Pac.  537,  where  a  barn  was  bur- 
glarized. 

Where  the  charge  is  breaking  into  a 
railway  car,  the  ownership  should  be 
averred,  or  some  particular  description 
given  which  would  be  sufficient  to  serve 
purposes  of  identification.  People  v. 
Webber,  138  Cal.   145,   70  Pac.  1089. 

38.  Burrow  v.  State,  147  Ala.  114, 
41  So.  987;  Peck  v.  State,  147  Ala.  100, 
41  So.  759;  Bailey  r.  State,  116  Ala. 
437,  22  So.  918  (holding  that  an  indict- 
ment for  burglary  is  sufficient  if  it 
avers  ownership  in  a  corporation  by 
the  corporate  name);  Aldridge  v.  State, 
88  Ala.  113,  7  So.  48,  16  Am.  St.  Rep. 
23;  Johnson  v.  State,  73  Ala.  483;  State 
v.  Kellev,  206  Mo.  685,  105  S.  W.  60H; 
State  v.  Horned,  178  Mo.  59,  76  S.  W. 
953;  State  v  Jones,  168  Mo.  398,  68 
S.  W.  566. 

39.  Emmonds  v.  State,  87  Ala.  12,  6 
So.  54;  State  V.  Jones,  168  Mo.  39S,  68 
S.  W.  566. 

40.  Cal. — People  v.  Rogers,  81  Cal. 
209,  22  Pac.  592;  People  V.  Henry,  77 
Cal.  445,  19  Pac.  830  (holding  it  suffi- 
cient to  charge  entry  of  a  house  of  a 
water  company  without  stating  wheth- 
er the  company  is  a  partnership   or  a 
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(B.)  In  Whom  Laid. —  (1.)  In  General. —  Ownership  should  generally  be 
laid  in  one  in  actual  possession,  rather  than  in  the  holder  oi'  the  legal 
title.41 


corporation).  Ga. — Hatfield  r.  State, 
76  Ga.  499.  la. — State  v.  Ferguson,  128 
N.  W.  840;  State  v.  Watson,  102  Iowa 
651,  72  N.  W.  283.  Minn.— State  v. 
Golden,  86  Minn.  206,  90  N.  W.  398. 
Mo.— State  V.  Shields,  89  Mo.  259,  1  S. 
W.  336.  Nev.— State  V.  Simas,  25  Nev. 
432,  62  Pac.  242.  N.  J.— Fisher  V.  State, 
40  N.  J.   L.  169. 

In  State  v.  Ferguson  (Iowa),  128  N. 
W.  840,  the  following  indictment  was 
held  sufficient,  the  name  of  the  com- 
pany importing  the  fact  of  incorpor- 
ation: "On  the  23rd  day  of  November, 
in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  nine,  in  the  county 
of  Sac  in  the  State  of  Iowa,  did  un- 
lawfully, feloniously,  and  burglariously 
break  and  enter  a  certain  office,  to- 
wit,  the  ticket  office  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Com- 
pany, in  Sac  City,  in  the  county  afore- 
said, in  which  said  office  there  was 
then  and  there  kept  for  use  valuable 
things,  to-wit,  money,  with  the  spe- 
cific intent  then  and  there  unlawfully, 
feloniously  and  burglariously  to  steal, 
take,  and  carry  away  of  the  property 
of  the  said  Chicago,  Milwaukee  &  Saint 
Paul  Railway  Company,  the  money, 
then  and  there  being  kept  for  use  as 
aforesaid,  contrary  to  and  in  violation 
of  the  law." 

The  following  indictment  was  held 
good  in  State  v.  Golden,  M  Minn.  206, 
90  N.  W.  398:  "The  said  Edward  Gold- 
en ...  on  the  ninth  day  of  May, 
A.  D.  1901,  at  the  village  of  Bemidji, 
in  the  county  of  Beltrami,  and  State 
of  Minnesota,  did  break  and  enter  the 
warehouse  of  the  Halvorson-Richards 
Co.,  with  intent  to  commit  the  crime  of 
larceny  therein,  as  follows,  to-wit:  The 
said  Edward  Golden  ...  in  the 
nighttime  of  said  day,  did  break  the 
the  said  warehouse 
the  purpose  of  en- 
warehouse  thereby 
did  then  and  there 
warehouse     by     said 


outer    window    of 

with    an    axe    for 

tering     the     said 

and 

enter    the     said 


outer  window,  with  intent  to  commit 
the  crime  of  larceny  therein,  contrary 
to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Min- 
nesota." 


41.  Ala. — Burrow  v.  State,  147  Ala. 
114,  41  So.  987  (railroad  car  alleged  to 
be  owned  by  railway  using  same); 
Peck  v.  State,  147  Ala.  100,  41  So.  759; 
Thomas  v.  State,  97  Ala.  3,  12  So.  409; 
Mathews  v.  State,  55  Ala.  65  (holding 
ownership  properly  laid  in  the  person 
holding  undisputed  possession);  Webb 
v.  State,  52  Ala.  422.  Fla.— See  Davis 
v.  State,  54  Fla.  34,  44  So.  757,  alleging 
"the  storehouse  of  the  property  of  one 
B.  F.  Pope,"  but  is  sufficient  in  same 
case  in  51  Fla.  37,  40  So.  179,  an  alle- 
gation of  "that  certain  building  com- 
monly known  as  and  called  the  store- 
house of  one  B.  F.  Pope,"  is  not 
cient  as  it  fails  to  allege  ownership 
at  all.  Ga.— Gilbert  v.  State,  11  6  Ga. 
819,  43  S.  E.  47  (holding  it  a  sufficient 
allegation  of  ownership,  that  defendant 
broke  and  entered  a  car  marked  "C. 
of  Ga.  201,"  which  was  "in  the  cus- 
tody and  control"  of  another  railway 
company);  Boyd  v.  State,  4  Ga.  App. 
273,  61  S.  E.  134  (holding  that  owner- 
ship may  be  laid  either  in  general  or 
special  occupant).  111. — Smith  v.  Peo- 
ple, 115  111.  17,  3  N.  E.  733.  la.— State 
v.  Williams,  120  Iowa  36,  94  N.  W.  255 
(holding  that  "the  crime  is  against  the 
possession  of  the  building");  State  V, 
Golden,  49  Iowa  48.  Mo.— State  v.  Tyr- 
rell, 98  Mo.  354,  11  S.  W.  734.  Neb.— 
Hahn  v.  State,  60  Neb.  487,  83  N.  W. 
674;  Winslow  v.  State,  26  Neb.  308,  41 
N.  W.  1116;  Nev.— State  v.  Simas,  25 
Nev.  432,  62  Pac.  242.  N.  Y. — Mason 
v.  People,  26  N.  Y.  200.  Ohio — Bauer 
v.  State,  25  Ohio  St.  70.  Okla. — Simp- 
son v.  State  (Okla.  Cr.),  113  Pac.  549, 
holding  it  sufficient  to  allege  ownership 
in  the  tenant  in  possession.  Tex. — 
Daggett  v.  State,  39  Tex.  Crim.  5,  44 
S.  W.  842;  Linhart  v.  State,  33  Tex. 
Crim.  504,  27  S.  W.  260  (holding  own- 
ership properly  laid  in  sheriff  in  charge 
of  house);  Buchanan  P.  State  (Tex. 
Crim),  5  S.  W.  847.  W.  Va.— State  v. 
Betsall,  11  W.  Va.  703. 

In  Hale  v.  State.  122  Ala.  85,  26  So. 
236,  under  an  indictment  charging  the 
breaking  and  entering  into  the  store 
of  M.  with  intent  to  steal,  it  is  imma- 
terial who  owned  the  building  so  long 
as    M.    was    the    occupant. 

In  Brown  v.  State,  81   Miss.   143,  33 
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(2.)  As  Between  Husband  and  Wife. —  If  the  house  is  occupied  by  hus- 
baDd  and  wife  the  ownership  should  be  laid  in  him,  though  the  title  is 
in  the  wife.*2  And  if  the  premises  entered  be  community  property,  the 
ownership  must  be  alleged  in  the  husband.43 

(3.)  As  Between  Landlord  and  Tenant.  — At  common  law  it  was  necessary 
to  aver  the  ownership  in  the  tenant  who  was  in  possession,44  but  under 
some  statutes  it  is  permissible  to  lay  the  ownership  in  either  the  land- 
lord or  the  tenant,  though  more  properly  in  the  latter.45 

(4.)  Hotels,  Lodging  Houses  and  Apartments. —  At  common  law  where  a 
room  in  a  hotel  or  lodging  house  was  burglarized,  it  was  necessary  to 
lay  the  ownership  in  the  innkeeper.46  But  generally  under  the  statutes 
it  may  be  properly  laid  in  the  person  who  occupies  the  room  in  ques- 
tion.47 In  the  case  of  apartments  the  ownership  should  be  laid  in  the 
occupant.48 


So.  170,  the  court  says:  "Where  there 
is  a  right  to  the  use  and  occupation  of 
the  building  in  one  who  is  actually 
occupying,  distinct  from  the  owner- 
ship of  the  freehold  or  the  reversionary 
right  on  the  expiration  of  the  term 
of  the  occupier,  the  ownership  is  prop- 
erly laid  in  the  occupier." 

42.  Ala. — Richardson  r.  State,  115 
Ala.  113,  22  So.  558.  Ga.— Yarborough 
V.  State,  86  Ga.  396,  12  S.  E.  650;  Har- 
rison v.  State,  74  Ga.  801.  la. — State 
V.  Short,  54  Iowa  392,  6  N.  W.  584.  Eng. 
Rex  v.  Smyth,  5  Car.  &  P.  201,  24  E. 
C.  L.  279. 

That  the  ownership  may  be  laid  in 
the  wife,  see  State  v.  Trapp,  17  S.  C. 
467,  43  Am.  Rep.  614. 

So  in  case  the  dwelling  be  the  sep- 
arate property  of  the  wife,  ownership 
may  be  laid  in  her.  State  v.  Peach,  70 
Vt.  283,  40  Atl.  732. 

Ownership  should  be  laid  in  the  wife 
where  she  is  living  apart  from  her  hus- 
band, and  has  possession  and  control  of 
the  property.  Ducher  v.  State,  18  Ohio 
30S. 

But  at  common  law  even  in  such  case 
the  ownership  should  be  averred  in  the 
husband.  Rex  v.  French,  Russ  &  Rv. 
C.  C.  491;  Rex  V.  Wilford,  Russ  &  Rv. 
C.  C.  517. 

Jones    v.    State,    47    Tex. 
80    S.    W.    530,    12    Am.    St 


Crim. 
Rep. 


43 
126, 
680. 

44.  Thomas  v.  State,  97  Ala.  3,  12 
So.  409  (ownership  of  a  leased  hotel 
should  be  laid  in  the  lessee);  McCrillis 
v.  State,  69  Ind.  159. 

45.  Ala.— Hale  v.  State,  122  Ala.  85, 
26  So.  236;  Mathews  v.  State,  55  Ala. 
65.  Fla.— Leslie  v.  State,  35  Fla.  171, 
17  So.  555.     111. — Smith  v.  People,  115 

vol.  rv 


111.  17,  3  N.  E.  733.  Ind.— Kennedy  v. 
State,  81  Ind.  379,  may  be  laid  in  either 
landlord  or  tenant,  under  the  statute. 
Ky  —  Com.  v.  Ballard,  18  Ky.  L.  Rep. 
7S2,  38  S.  W.  678.  Ohio.— State  v. 
Buechler,  57  Ohio  St.  95,  48  N.  E.  507. 
W.  Va.— State  v.  Betsall,  11  W.  Va. 
703. 

46.  1  Hawk.  P.  C.  134,  557;  1  East 
P.  C.  500,  and  the  following  cases: 
N.    Y—  Rodgers    v.    People,    86    N.    Y. 

360,  40  Am.  Rep.  548  ("The  inn  in 
such  case  is  in  contemplation  of  law 
the  dwelling  house  of  the  landlord,  and 
not  of  the  guest,  and  it  should  be  so 
described  in  the  indictment");  People 
v.  Calvert,  10  N.  Y.  Cr.  329,  22  N.  Y. 
Supp.  220,  (holding  properly  laid  in  the 
sole  occupant  of  an  apartment  house). 
Tex. — Moore    V.    State,    59    Tex.    Crim. 

361,  128  S.  W.  1115,  (in  prosecution  for 
burglary  of  a  room  in  a  hotel,  the 
ownership,  occupancy  and  control  of 
the  same  was  properly  laid  in  the  pro- 
prietor of  the  hotel,  and  not  in  one 
who  occupied  and  controlled  it  as  an 
employe);  Reed  v.  State,  34  Tex.  Crim. 
597,  31  S.  W.  404.  Vt.— State  v.  Clark. 
42  Vt.  629.  Wash.— State  v.  Burton,  27 
Wash.  528,  67  Pac.  1097. 

47.  Cal  —  People  v.  St.  Clair,  38  Cal. 
137.  Ga.— Jones  v.  State,  75  Ga.  825, 
holding  this  doctrine,  even  though  the 
room  is  occupied  by  a  servant  in  the 
hotel.  Tex. — Mays  v.  State,  50  Tex. 
Crim.  391,  97  S.  W.  703,  holding  where 
charge  is  burglary  of  a  room  in  a  school 
dormitory  ownership  should  be  alleged 
in  the  occupant.  Wash. — State  v. 
Johnson,  4  Wash.  593,  30   Pac.   672. 

48.  Smith  v.  People,  115  111.  17,  3 
N.  E.  733;  People  v.  Bush,  3  Park.  Cr. 
(N.  Y.)   552. 
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(5.)  As  Between  Master  and  Servant.  —  As  a  general  rule  the  occupa- 
tion of  a  servant  is  that  of  the  master,  and  therefore  the  ownership 
should  be  alleged  in  the  latter.48 

(6.)  Joint  Owners.— Where  the  ownership  lies  in  more  than  one  per- 
son, it  is  more  properly  laid  in  all,  but  some  statutes  permit  the  owner- 
ship to  be  laid  in  any  one  of  several  owners.60 

(7.)  Deceased  Owner. —  If  the  former  owner  be  dead,  the  ownership 
should  be  laid  in  his  personal  representatives,  heirs,  or  devisees,  and 
their  names  should  be  stated.51 

(III.)  Averments  as  to  Occupancy.  —  Where  the  indictment  charges  the 
breaking  and  entry  of  a  dwelling  house,  occupancy  thereof  must 
usually  be  alleged.62 

(IV.)  As  to  Non-Consent  of  Owner.  -  The  indictment  need  not  specific- 
ally allege  the  non-consent  of  the  owner  or  occupant  of  the  property 
entered  to  the  removal  of  the  goods  stolen,63  on  the  principle  that  the 
act  of  entry  must  itself  be  a  trespass.64 

3.     Definiteness  and  Certainty.  —  An  indictment  for  burglary  is  suf- 


49.  Ala.— Aldridge  v.  State,  88  Ala. 
113,  7  So.  48,  16  Am.  St.  Rep.  23.  N.  Y. 
Eodgers  v.  People,  86  N.  Y.  360,  40 
Am.  Rep.  548.  N.  C— State  v.  Davis, 
77  N.  C.  490;  State  v.  Outland,  72  N.  C. 
598.  Eng.—  Rex  v.  Rees,  7  Car.  &  P. 
568,  32  E.  C.  L.  633,  holding  that  where 
gardener  occupied  the  house  broken  in- 
to, though  owned  by  and  on  the  prem- 
ises of  the  master,  ownership  might  be 
laid  in   either   gardener  or   master. 

Where  an  agent  has  exclusive  pos- 
session and  control,  the  ownership  may 
properly  be  laid  in  him.  Hahn  v.  State, 
60  Neb.  487,  83  N.  W.  674;  Alvia  V. 
State,  42  Tex.  Crim.  424,  60  S.  W.  551; 
Smith  v.  State,  34  Tex.  Crim.  124,  29 
S.  W.  775. 

60.  Ala.— Webb  v.  State,  52  Ala. 
422.  Ga.— Tones  v.  State,  75  Ga.  825. 
W.  Va.— State  v.  Betsall,  11  W.  Va. 
703.  Eng.— Rex  v.  Jenkins,  R.  &  R. 
182. 

In  case  of  tenants  in  common  owner- 
ship may  be  laid  in  either.  Com.  v. 
Thompson,  9  Gray   (Mass.)   108. 

By  statute  in  Texas  where  owner- 
ship is  in  more  than  one  person,  it  may 
be  alleged  in  any  one  or  all.  Mass. 
V.  State  (Tex.  Crim.),  81  S.  W.  45; 
Cogshall  v.  State  (Tex.  Crim.),  58  S. 
Wr  1011. 

So  in  Alabama.  White  v.  State,  72 
Ala.  195;  WilUams  v.  State,  67  Ala. 
183. 

51.  Beall  v.  State,  53  Ala.  460  (over- 
ruling Mnrray  v.  State,  48  Ala.  675, 
and  Anderson  t>.  State,  48  Ala.  665, 
17  Am.  Rep.  36,  and  holding  an  indict- 


ment insufficient  which  describes  prem- 
ises as  "belonging  to  the  estate  of  the 
late  John  Tate");  State  v.  Hamnious, 
226  Mo.   604,  126  S.  W.  422. 

52.  la. — State  v.  Emmons,  72  Iowa 
265,  33  N.  W.  672  (holding  names  of 
occupants  of  dwelling  need  not  be  set 
out  in  indictment);  State  v.  Reid,  20 
Iowa  413  (holding  it  unnecessary  to  al- 
lege that  any  person  was  actually  with- 
in the  dwelling  house  at  the  time  of 
the  alleged  breaking).  La. — State  v. 
Frank,  41  La.  Ann.  596,  7  So.  131. 
Mich. — Harris  v.  People,  44  Mich.  305, 
6  N.  W.  677.  N.  C— State  v.  Fleming, 
107  N.  C.  905,  12  S.  E.  131.  Ohio. 
Forsythe  v.  State,  6  Ohio  20.  Tex. 
Scroggins  V.  State,  36  Tex.  Crim.  117, 
35  S.  W.  968;  Lenhart  v.  State,  33  Tex. 
Crim.  504,  27  S.  W.  260;  Sullivan  p. 
State,  13  Tex.  App.  462.  Wis.— BeU  v. 
State,  20  Wis.  599. 

That  allegations  of  occupancy  are 
not  necessary,  see  Price  r.  State  (Tex. 
Crim.),  58  S.  W.  83  (ownership  implies 
occupancy,  and  therefore  latter  is  not 
necessarv  under  former);  Wilson  v. 
State    (Tex.   Crim.),   42  S.  W.   290. 

53.  Smith  v.  State,  22  Tex.  App. 
350,  3  S.  W.  238;  Langford  v.  State,  17 
Tex.  App.  445;  Bnntain  v.  State.  15 
Tex.  App.  4S5;  Reed  c.  State,  14  Tex. 
App.  662;  Sullivan  o.  State,  13  Tex. 
App.  462;  Sumners  v.  State,  9  Tex. 
App.  396;  Mace  v.  State,  9  Tex.  App. 
110. 

54.  Smith  r.  Mish,  36  Mont.  168.  92 
Pac.  459,  122  Am.  St.  Rep.  343;  State 
f.  Moore,  12  N.  K  42.     Contra,  People 
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ficient  if  the  offense  is  charged  with  such  certainty  that  a  person  of 
common  understanding  may  know  what  is  intended.55 

C.  Duplicity.  —  An  indictment  for  burglary  may  contain  more 
than  one  count  where  it  clearly  appears  that  the  matters  set  forth  in 
the  different  counts  are  descriptive  of  one  and  the  same  offense.66  It 
is  also  well  settled  that  burglary  and  larceny  may  be  charged  not  only 
in  the  same  indictment  but  also  in  the  same  count,  without  making  it 
double." 


v.  Brittain,  142  Cal.  8,  75  Pae.  314,  100 
Am.  St.  Eep.  95  (holding  under  the 
statute  that  the  entry  may  be  lawful 
if  the  intent  is  present);  People  V. 
Barry,  94  CaL  481,  29  Pae.  1026. 

55.  State  v.  Eyan,  113  Iowa 
536,  85  N.  W.  812;  State  v.  Haney,  110 
Iowa  26,  81  N.  W.  151.  State  v.  Lewis, 
13  S.  D.  166,  82  N.  W.  406. 

In  State  v.  Carr,  146  Mo.  1,  47  S.  W. 
790,  the  following  indictment  was  held 
sufficient  in  all  respects  to  charge  both 
the  burglary  and  that  the  defendant 
was  an  habitual  criminal:  "State  of 
Missouri,  City  of  St.  Louis — ss.:  Cir- 
cuit Court,  City  of  St.  Louis,  April 
Term,  1897.  The  grand  jurors  of  the 
state  of  Missouri,  within  and  for  the 
body  of  the  city  of  St.  Louis,  now  here 
in  court,  duly  impaneled,  sworn,  and 
charged,  upon  their  oath  present:  That 
Thomas  Carr  on  the  6th  day  of  April, 
in  the  year  of  our  Lord,  1S92,  at  the 
city  of  St.  Louis,  aforesaid,  in  the  St. 
Louis  criminal  court,  was  duly  con- 
victed, on  his  own  confession,  of  the 
offense  of  burglary  in  the  second  degree, 
and,  in  accordance  with  said  convic- 
tion, was  duly  sentenced  by  said  court 
to  an  imprisonment  in  the  penitentiary 
of  the  state  of  Missouri  for  the  term 
of  three  years,  and  was  duly  imprisoned 
in  said  state  penitentiary  in  accord- 
ance with  said  sentence;  and  that  the 
said  Thomas  Carr  was  duly  discharged 
from  said  state  penitentiary  after  and 
upon  lawful  compliance  with  said  sen- 
tence; and  that  the  said  Thomas  Carr, 
alias  Humpty  Carr,  after  his  said  dis- 
charge from  said  state  penitentiary,  to 
wit,  on  the  9th  day  of  May,  in  the 
year  of  our  Lord,  1897,  at  the  city  of 
St.  Louis  aforesaid,  into  a  certain 
store,  shop,  and  building  of  Albert  Mc- 
Farland,  there  situate  and  being,  felon- 
iously, burglariously,  forcibly  did 
break  and  enter,  with  intent  then  and 
therebv  feloniously  and  burglariously 
to  steal,  take,  and  carry  away  certain 
wares,    merchandise,    and    per- 
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sonal  property  in  the  said  store,  shop, 
and  building  then  and  there  kept  and 
deposited,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of 
the  state." 

56.  Ala. — Adams  t>.  State,  55  Ala. 
143.  Cal.— People  v.  Thompson,  28  Cal. 
214.  La. — State  v.  Scott,  48  La.  Ann. 
293,  19  So.  141;  State  v.  Malloy,  30  La. 
Ann.  61. 

In  anticipation  of  proof,  night  bur- 
glary may  be  charged  in  one  count  and 
day  burglary  in  another.  Johnson  v. 
State,  52  Tex.  Crim.  201,  107  S.  W. 
52.  Martinez  v.  State,  51  Tex.  Crim. 
584,  103  S.  W.  930.  Miller  v.  State 
(Tex.  Crim.),  77  S.  W.  800. 

An  entry  without  breaking,  and  an 
entry  by  breaking,  may  be  charged  in 
separate  counts  in  the  same  indictment. 
Benton  v.  Com.,  91  Va.  782,  21  S.  E. 
495. 

57.  Ala. — Adams  v.  State,  55  Ala. 
143.  Ga. — Hutchins  v.  State,  3  Ga. 
App.  300,  59  S.  E.  848.  la.— State  v. 
Hayden,  45  Iowa  11.  Contra,  State  V. 
McFarland,  49  Iowa  99,  holding  indict- 
ment double  which  charged  burglary 
and  larceny  in  separate  counts.  Kan. 
State  v.  Brandon,  7  Kan.  106.  Me. 
State  v.  Neddo,  92  Me.  71,  42  Atl. 
253.  Mass. — Com.  v.  Darling,  129  Mass. 
112;  Com.  v.  Hope,  22  Pick.  1.  Miss. 
Roberts  v.  State,  55  Miss.  421.  Ohio. 
Breese  v.  State,  12  Ohio  St.  146,  '80 
Am.  Dec.  340.  Mo. — State  v.  Brinkley, 
146  Mo.  37,  47  S.  W.  793;  State  v. 
Woods,  137  Mo.  6,  38  S.  W.  722;  State 
v.  Nagel,  136  Mo.  45,  37  S.  W.  821; 
State  v.  Moore,  121  Mo.  514,  26  S.  W. 
345,  42  Am.  St.  Eep.  542;  State  v.  Ken- 
nedy, 88  Mo.  341;  State  v.  Owens,  79 
Mo.  619.  Tex.— Bernal  v.  State  (Tex. 
Crim.),  95  S.  W.  118;  Dunham  v.  State, 
9  Tex.  App.  330.  Vt. — State  v.  Brady, 
14  Vt.  353,  larceny  of  goods  of  third 
person.  Va. — Speers  v.  Com.,  17  Gratt. 
570.  Wyo. — Ackerman  v.  State,  7  Wyo. 
504,  54  Pae.  228. 
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And  a  conviction  may  fee  had  on  either,  or  both  of  the  charges.58  But 
a  conviction  on  either  will  be  a  bar  "to  a  subsequent  prosecution  on 
the  other.60 

Former  Conviction. —  Averments  relating  to  a  former  conviction  do 
not  make  the  indictment  double,  as  they  refer  only  to  the  punishment 
to  be  inflicted.60 

The  verdict  cures  any  objections  as  to  duplicity  in  the  pleadings.61 

D.  Vakiance.  —  The  proof  must  correspond  with  the  allegations 
in  the  indictment  or  information  for  burglary.02  This  rule,  however, 
only  applies  to  matters  of  substance;  immaterial    variances    will    not 


In  Stat*  v.  Crawford,  38  S.  C.  330, 
17  S.  E.  36,  the  charge  of  larceny  is 
regarded  as  surplusage. 

Any  aggravating  acts  may  be  al- 
leged in  the  same  count,  without  mak- 
ing it  double;  (Davis  v.  State,  46  Fla. 
137,  35  So.  76)  also  an  intent  to  steal 
and  an  intent  to  commit  adultery  may 
be  averred  without  making  the  indict- 
ment double,  and  the  offense  may  be 
established  by  proof  of  one  or  all  of 
the  intents  alleged.  State  v.  Fox,  80 
Iowa  312,  45  N.  W.  874,  20  Am.  St. 
Rep.  425. 

An  information  charging  entry  with 
intent  to  commit  larceny,  does  not 
charge  two  offenses.  People  v.  Smith, 
86  Cal.  238,  24  Pac.  988;  People  V. 
Henry,    77    Cal.    445,    19    Pac.    830. 

In  People  v.  Hall,  94  Cal.  595,  30  Pac. 
7,  the  iniormation  charged  entry  "with 
intent  then  and  there  to  commit  grand 
and  petit  larceny."  Under  the  Cali- 
fornia statute,  "an  entry  may  be  made 
with  intent  to  commit  two  or  more 
felonies,  but  that  would  constitute  only 
one  burglary." 

58.  Kan. — State  v.  Brandon,  7  Kan. 
106.  La. — State  v.  Morgan,  39  La. 
Ann.  214,  1  So.  456.  Mo.— State  v. 
Burdett,  145  Mo.  674,  47  S.  W.  796; 
State  v.  Woods,  137  Mo.  6,  38  S.  W. 
722;  State  v.  Nagel,  136  Mo.  45,  37 
S.  W.  821;  State  v.  Kennedy,  88  Mo. 
341;  State  v.  Dooly,  64  Mo.  146;  State 
v.  Henley,  30  Mo.  509.  Tex.— Shep- 
herd v.  State,  42  Tex.  501.  Wyo. 
Aekerman  v.  State,  7  Wyo.  504,  54  Pac. 
228.  Eng. — Bex  v.  Withal,  1  Leach 
C.  C.  88. 

Contra. — In  some  Btates,  however,  a 
conviction  eannot  be  had  on  both,  as 
the  charge  of  burglary  is  held  to  em- 
brace also  the  charge  of  larceny.  Ala. 
Adams  v.  State,  55  Ala.  143.  Mass. 
Com.  v.  Hope,  22  Pick.  1.  Tenn. — Cro- 
nan  v.  State,  113  Tenn.  539,  82  S.  W. 
477. 


59.  Bernal  v.  State  (Tex.  Crim.), 
95  S.  W.  118;  Williams  v.  State,  24 
Tex.  App.  69,  5  S.  W.  838;  Dunham  V. 
State,  9  Tex.  App.  330. 

60.  State  v.  Moore,  121  Mo.  514,  26 
S.  W.  345;  State  v.  Austin,  113  Mo. 
538,  21  S.  W.  31;  Beg.  v.  Clark,  6  Cox 
C.   C.   (Eng.)   210. 

In  State  v.  Moore,  supra,  the  indict- 
ment in  this  regard  alleged  that  the 
defendant  "on  the  eleventh  day  of 
January,  A.  D.  1887,  at  the  city  of  St. 
Louis,  in  the  St.  Louis  criminal  court, 
was  duly  convicted,  on  his  own  con- 
fession, of  the  offense  of  grand  larceny, 
and  in  accordance  with  said  confession, 
was  duly  sentenced  by  said  court  to 
imprisonment  in  the  penitentiary  for 
the  term  of  three  years,  and  was  duly 
imprisoned  in  said  penitentiary  in  ac- 
cordance with  said  sentence;  and  that 
the  said  Frank  Moore,  after  his  dis- 
charge from  said  penitentiary  upon 
compliance  with  his  sentence,  to-wit,  on 
the  twenty-fifth  day  of  May,  A.  D. 
1893,  etc.,  did  commit  the  said  offense 
of  burglary  and  larceny." 

61.  State  v.  Nagel,  136  Mo.  45,  37 
S.  W.  821. 

62.  Del. — State  v.  Davenport,  77 
Atl.  967.  Ga.— Thomas  v.  State,  8  Ga. 
App.  95,  68  S.  E.  522  (holding  a  convic- 
tion to  be  unauthorized  where,  upon  a 
trial  for  breaking  and  entering  a  railway 
car,  the  location  of  the  car  was  not  prov- 
en) ;  White  v.  State,  7  Ga.  App.  596,  67  S. 
E.  705.  Tex. — Eodgers  V.  White,  59  Tex. 
Crim.  146,  127  S.  W.  834,  burglary  of 
a  private  residence  is  a  dintinct  of- 
fense in  Texas.  See  also  Malley  v. 
State,  58  Tex.  Crim.  425,  126  S.  W. 
598;  Sedgwick  v.  State,  57  Tex.  Crim. 
420,  123  S.  W.  702;  Lewis  v.  State,  54 
Tex.  Crim.  636,  114  S.  W.  818;  Wil- 
liams v.  State,  42  Tex.  Crim.  602,  61 
S.  W.  395,  62  S.  W.  1057. 

The  allegation  of  breaking  will  be 
sustained  by  proof  of   the   opening   of 
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be  fatal,  for  the  substance  only  of  the  issue  need  be  proved."  For 
example,  the  following  must  be  proved  substantially  as  set  out:  Alle- 
gations describing  the  premises  entered,64  allegations  of  ownership,61 


a   door.   People  v.   Gartland,   13   N.   Y. 
Crim.  163. 

63.  Ark.— Wallace  v.  State,  137  S.  W. 
551,    where    it    is    held    that    allegation 
of  a  saloon  used   and  occupied   by  one 
person,    is    not    sustained    by    proof    of 
saloon    of    another,    this    being   a   mat- 
ter    of     description.      Cal. — People    v. 
Price,  143  Cal.  351,  77  Pac.  73;  People 
V.  Webber,  138  Cal.  145,  70  Pac.  1089; 
People    v.    Goldsworthy,    130    Cal.    600, 
62  Pac.  1974,   (where  proof  of  a  "cel- 
lar"  was   held  sufficient   to   sustain   an 
allegation    of    a    "basement    room;"); 
People  v.  Geiger,  116  Cal.  440,  48  Pac. 
3'89,     (variance    in    matter    not    neces- 
sary   for    identification    held    not    im- 
material.)   People    v.    White,    116    Cal. 
17,   47   Pac.    771    (alleged   property  be- 
longed   to   John     Doe,     and      evidence 
showed   that   a  woman   owned  it.   Held 
no  variance);  People  v.  Main,  114  Cal. 
632,    46    Pac.    612;      People    v.    Bitan- 
court,  74  Cal.  188,  15  Pac.  744;  People 
v.  Edwards,  59  Cal    359.  Colo— Tollif- 
son   v.   People,   49    Colo.   219,   112   Pac. 
794,   (no    variance    between    allegation 
of    "storehouse"      and      proof      of      a 
"storeroom");    Greenwood    v.    People, 
35  Colo.  67,  83  Pac.  646.  Ga.— Davis  v. 
State,   105  Ga.   808,  32  S.  E.  158,  var- 
iance  between   "railroad"    and   "rail- 
way" company  not  material.  111. — Flan- 
agan v.  People,  214  111.  170,  73  N.  E.  347, 
holding    variance    in    name    of    owner 
immaterial  where    names    of    landlord 
and    tenant    were    confused.   la. — State 
v.  Wrand,  108  Iowa  73,  78  N.  W.  788 
(variance  in  christian  name   of  owner 
not     material);     State    v.     Porter,     97 
Iowa    450,  66  N.  W.  745    (variance  in 
name    of    owner    not     material).       Ky. 
Johnson  v.   Com.,  22  Ky.   L.  Eep.   282, 
57  S.  W.  255,  where  it  was  alleged  that 
defendant  broke  into  storehouse  of  W. 
E.,  and  evidence  showed  it  to     be     a 
room  occupied  by  W.  E.,  and  another 
in  a  storehouse  belonging  to  the  latter, 
held    no    material    variance    under    the 
statute.    Miss. — Draughn    v.    State,      76 
Miss.  574,  25  So.  153,  where  a  dwelling 
house  was  alleged,  and  evidence  show- 
ed a  crib,  it  was  held  a  fatal  variance. 
Mont. — State   v.   Rogers,    31     Mont.    1, 
77  Pac.  293.  Tex.— Polk  v.  State  (Tex. 
Crim.),    132   S.    W.    134,   holding   it    no 
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variance  that  the  intent  was  proved 
to  be  steal  property  other  than  that 
belonging  to  the  owner  of  the  prem- 
ises, as  alleged.  "The  essential  and  in- 
dispensable ingredients  of  the  offense  of 
burglary  is  a  felonious  entry."  Wash- 
State  v.  Cox,  39  Wash.  345,  81  Pac. 
848. 

Contra. — Jones  v.  State,  47  Tex. 
Crim.  126,  80  S.  W.  530,  where  it  was 
variance  to  allege  ownership  of  com- 
munity  property  in   wife. 

Variance  in  description  of  the  prop- 
erty taken  is  not  material.  State  V. 
Dale,  141  Mo.  284,  42  S.  W.  722,  64  Am. 
St.  Rep.  513. 

Variance  in  the  ownership  of  the 
property  taken  is  not  material.  State 
v.  Tyrrell,  98  Mo.  354,  11  S.  W.  734; 
State  v.  Reece,  27  W.  Va.  375. 

64.  Cal.— People  v.  Kelso,  142  Cal.  335, 
75  Pac.  904,  holding  proof  of  a  number 
of  a  room  unnecessary,  place  being 
otherwise  sufficiently  identified.  Fla. — 
Givins  v.  State,  40  Fla.  200,  23  So.  850. 
la. — State  v.  Burns,  109  Iowa  436,  80 
N.  W.  545.  Ky.— Com.  v.  Ballard,  18 
Ky.  L.  Rep.  782,  38  S.  W.  678.  Mo.— 
State  v.  Sprague,  149  Mo.  409,  50  S.  W. 
901,  proof  of  a  "warehouse"  will  sup- 
port an  allegation  of  a  "storehouse." 
Ohio.— Davis  v.  State,  38  Ohio  St  505. 
Tex. — Holland  v.  State,  45  Tex.  Crim. 
172,  74  S.  W.  763,  proof  of  burglary  of 
a  room  in  a  hotel,  held  to  sustain  an 
allegation  of  burglary  of  a  private 
residence,  where  the  room  was  used  as 
a   place    of   residence. 

Allegation  of  breaking  and  entering 
a  building  is  sustained  by  proof  of 
breaking  and  entering  the  cellar.  State 
v.  Brower,  127  Iowa  687,  104  N.  W.  284; 
See  State  v.  Peebles,  178  Mo.  475,  77 
S.  W.  518. 

But  unnecessary  matter  of  descrip- 
tion need  not  be  proved.  People  v. 
Kelso,  142  Cal.  335,  75  Pac.  904. 

65.  Proof  of  rightful  possession  will 
sustain  an  allegation  of  ownership.  Ala. 
Hale  v.  State,  122  Ala.  85,  26  So. 
236.  Ind.— Radley  v.  State,  92  N.  E. 
541,  holding,  where  an  indictment  for 
burglary  of  a  dwelling  house  charges 
ownership  thereof  in  J.,  it  is  sufficient 
to  show  that  he  had  lawful  possession 
thereof  when  the  offense  was  commit- 
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allegations  of  intent,6*  allegations  of  occupancy,87  and  allegations  as  to 
time  of  commission  of  the  offense,  when  material.68 

IV.     INSTRUCTIONS.  —  It  is  the  duty  of  the  court  to  instruct  the 
jury  clearly  upon  all  matters  of  law  governing  the  offense  alleged.6* 


ted,  it  not  being  essential  to  show  what 
particular  title  he  held  to  the  prem- 
ises, la. — State  v.  Burns,  109  Iowa  436, 
80  N.  W.  545;  State  v.  Golden,  49  Iowa 
48.  Mo.— State  v.  McGuire,  193  Mo.  215, 
91  S.  W.  939.  Okla. — Spencer  v.  State, 
113  Pac.  224.  Tex.— Black  well  v.  State 
(Tex.  Crim.),  73  S.  W.  960;  Humphrey 
V.  State  (Tex.  Crim.),  40  S.  W.  489.  Va. 
Henderson  v.  Com.,  98  Va.  794,  34  S 
E.  8S1. 

Proof  of  ownership  in  a  corporation 
will  sustain  an  allegation  of  ownership 
in  an  officer  in  charge  and  control  of 
premises.  Shelton  v.  State,  52  Tex.  Crim. 
611,   108  S.  W.  679. 

Corporation. — When  the  owner  is  al- 
leged to  be  a  corporation,  at  least  a  de 
facto  existence  must  be  proved.  James 
v.  State,  77  Miss.  370,  26  So.  929,  78  Am. 
St.  Rep.  527. 

66.  Del. — State  v.  Fisher,  1  Penne. 
303,  41  Atl.  20S.  Fla.— MeNair  v.  State, 
55  So.  401.  la.— State  v.  Golden,  49 
Iowa  48.  Miss. — Taylor  v.  State,  37  So. 
498. 

Where  intent  is  alleged  to  commit 
grand  and  petit  larceny,  the  intent  to 
eommit  both  need  not  be  shown.  Peo- 
ple v.  Hall,  94  CaL  595,  30  Pac.  7. 

However,  proof  of  intent  to  commit 
robbery  will  sustain  allegation  of  in- 
tent to  commit  larceny.  People  v.  Crow- 
ley, 100  Cal.  478,  35  Pac.  84. 

Where  the  indictment  alleges  an  in- 
tent to  eommit  larceny  only  in  general 
terms,  evidence  may  be  admitted  show- 
ing actual  commission  of  the  crime  of 
larceny,  and  such  evidence  will  satisfy 
the  charge  of  intent  under  which  the 
breaking  occurred.  Cronan  v.  State,  113 
Tenn.   539,   82   S.   W.  477. 

67.  Grantham  v.  State,  59  Tex. 
Crim.  556,  129  S.  W.  839,  where  occu- 
pancy by  six  persons  was  alleged  but 
proof  showed  only  five  and  this  was 
held   fatal. 

68.  La. — State  v.  Tazwell.  30  La. 
Ann,  884.  Mont. — State  v.  Rogers,  31 
Mont.  1,  77  Pac.  293.  Neb. — Leisenburg 
v.  State,  60  Neb.  628,  84  N.  W.  6,  hold- 
ing evidence  of  the  entry  between  the 
hours  of  6:30  and  9:00  P".  M.  on  March 
24th  is  not  sufficient  to  show  night- 
time. Va,— Cool  v.  Com.,  94  Va.  799,  26 
S.  E.  41L 


Proof  of  daytime  burglary  will  not 
sustain  allegations  of  night-time  bur- 
glary, even  though  it  is  not  unneces- 
sary under  the  statute  to  aver  whether 
olTense  was  committed  in  the  day  or 
night.  People  v.  Smith,  136  Cal.  207,  68 
Pac.  702;  Bromley  v.  People,  150  111. 
297,  37  N.  E.  209.  See  Schultz  v.  State 
(Neb.),  130  N.  W.  105,  holding  that  an 
averment  of  entry  at  n i lt ■  > t  is  surplus- 
age   and    need   not    be   proved. 

But  where  burglary  only  is  charged 
and  proof  shows  night-time  burglary, 
there  is  no  variance.  Bruen  v.  People, 
206  111.  417,  69  N.  E.  24;  Schwabacher 
v.  People,  165  111.  618,  46  N.  E.  S09; 
True  v.  State,  48  Tex.  Crim.  631,  89 
S.  W.  1066. 

69.  Ark.— Shaeffer  t>.  State,  61  Ark 
241,  32  S.  W.  679.  Cal.— People  v.  Jen- 
kins, 16  Cal.  431,  holding  it  error 
where  jury  not  instructed  as  to  "felon- 
ious intent."  la. — State  v.  Yohe,  87 
Iowa  33,  53  N.  W.  1088.  Ky.— Rose  v. 
Com.,  19  Ky.  L.  Rep.  272,  40  S.  W. 
245,  holding  that  the  court  should  in- 
struct on  what  acts  constitute  a  break- 
ing that  being  a  question  of  law. 
Mich. — People  v.  Bielfus,  59  Mich.  576, 
26  N.  W.  771.  Mont.— State  v.  Green, 
15  Mont.  424,  39  Pac.  322.  Neb.— Ber- 
geron v.  State,  53  Neb.  752,  74  N.  W. 
253.  S.  C. — State  V.  Dawkins,  32  S.  C. 
17,  10  S.  E.  772.  Tex. — Castenada  v. 
State,  11  Tex.  App.  390.  W.  Va.— State 
v.  Caddie,  35  W.  Va.  73,  12  S.  E.  1098. 

See  generally  the  title  "Instruc- 
tions." 

Intent  should  be  properly  covered  by 
the  instructions.  State  v.  Williams,  120 
Iowa   36,  94  N.  W.  255. 

An  instruction  giving  the  statutory 
definition  is  not  erroneous.  People  V. 
Young,  65  Cal.  225,  3  Pac.  813. 

The  court  may  instruct  on  the  mean- 
ing of  the  word  "night-time."  People 
v.  Higgins,  9  Cal.  App.  267,  98  Pac 
6S3. 

Circumstantial  Evidence. — In  State 
v.  Brady,  121  Iowa  561,  97  N.  W.  62, 
12  L.  R.  A.  (N.  S.)  199,  the  court 
says:  "In  submitting  a  case  depend- 
ing entirely  on  circumstantial  evidence, 
the  jury  should  not  be  given  loose  rein, 
but  should  have  careful  direction  as  to 
the  quantum  of  proof  necessary  to  jus- 
Vol.  IV 


608 


BURGLARY 


But  the  court  need  not  define  all  the  elements  of  the  offense  where  the 
evidence  does  not  make  it  necessary.70 

V.  THE  VERDICT.  —  A.  In  General.  —  The  verdict  must  be 
certain,  positive  and  free  from  ambiguity,  and  must  be  responsive  to 
the  charge  alleged  in  the  indictment.71  Ordinarily  in  a  trial  for  bur- 
glary a  general  verdict  is  sufficient,72  but  under  the  statutes  in  some 


tify  a  conviction."  See  also  the  fol- 
lowing cases:  Ala. — Gilmore  v.  State, 
99  Ala.  154,  13  So.  536.  Hamilton  v. 
State,  96  Ga.  301,  22  S.  E.  528.  Ga.— 
Simmons  V.  State,  85  Ga.  224,  11  S.  E. 
555.  la. — State  v.  Johnson,  19  Iowa 
230.  Neb.— Dreessen  v.  State,  38  Neb. 
375,  56  N.  W.  1024.  Tex.— Robertson 
V.  State  (Tex.  Crim.),  26  S.  W.  728; 
Parker  v.  State,  20  Tex.  App.  451; 
Black  v.  State,  18  Tex.  App.  124;  Gon- 
zales v.  State,  12  Tex.  App.  657; 
Struckman  v.  State,  7  Tex.  App.  581. 
Not  necessary  if  there  is  a  confes- 
eion.  Knuckles  V.  State,  55  Tex.  Crim., 
6,  114  S.  W.  825;  Ricks  v.  State,  41 
Tex.  Crim.  676,  56  S.  W.  928;  Albritton 
v.  State  (Tex.  Crim.),  26  S.  W.  398; 
Carr  v.  State,  24  Tex.  App.  562,  7  S.  W. 
328,  5  Am.  St.  Rep.  905. 

Necessity  for  Instruction  as  to 
Theory  of  Defense — State  v.  Brady,  121 
Iowa  561,  97  N.  W.  62,  12  L.  R.  A. 
(N.  S.)   199. 

The  court  should  instruct  on  an  ex- 
planation given  of  the  possession  of 
stolen  goods.  White  v.  State  (Tex. 
Crim.),  132  S.  W.  772;  Johnson  v. 
State,  50  Tex.  Crim.  116,  96  S.  W.  45; 
Alvia  v.  State,  42  Tex.  Crim.  424,  60 
8.  W.  551. 

For  instructions  as  to  an  explanation 
of  the  possession  of  stolen  goods,  see: 
Ga. — Davidson  v.  State,  104  Ga.  761, 
30  S.  E.  946.  la. — State  v.  Donovan, 
125  Iowa  239,  101  N.  W.  122.  Tex.— 
Lovelace  v.  State,  45  Tex.  Crim.  261, 
76  S.  W.  756;  Wheeler  t>.  State,  34 
Tex.  Crim.  350,  30  S.  W.  913. 

70.  Ga. — Bloodworth  v.  State  (Ga. 
App.),  70  S.  E.  892.  Ky  —  Radley  v. 
Com.,  121  Ky.  506,  28  Ky.  L.  Rep.  477, 
89  S.  W.  51S^  holding  instructions  de- 
fining "breaking"  unnecessary  where 
the  evidence  raised  no  question  as  to 
whether  or  not  there  was  a  breaking. 
See  Rose  v.  Com.,  19  Ky.  L.  Rep.  272, 
40  S.  W.  245,  where  it  was  held  that 
the  breaking  should  have  been  defined 
tinder  the  evidence.  Tex. — Spencer  v. 
State  (Tex.  Crim.),  133  S.  W.  1049,  (no 
eharge    on    possession    of    goods    neces- 


sary); Jones  V.  State  (Tex.  Crim.),  132 
S.  W.  476;  Richardson  v.  State  (Tex. 
Crim.),  42  S.  W.  996,  (instruction  on 
recent  possession  of  stolen  property 
held  not  necessary  under  the  evidence). 

Instructions  are  not  necessary  as  to 
meaning  of  term  "goods,  wares  and 
merchandise"  where  used  in  an  inform- 
ation, as  jurors  are  presumed  to  un- 
derstand phrases  in  common  use.  State 
v.  MeGuire,  193  Mo.  215,  91  S.  W.  939. 

Instructions  as  to  the  meaning  of 
night-time  need  not  be  given  where 
proof  is  conclusive  that  entry  was 
made  after  dark.  Johnson  v.  State,  52 
Tex.   Crim.   201,   107   S.   W.   52. 

So  as  to  case  of  private  residence. 
Johnson  v.  State,  supra. 

71.  La. — See  State  v.  Malloy,  30  La, 
Ann.  61.  Mo. — State  v.  McCune,  209 
Mo.  399,  107  S.  W.  1058  (verdict  find- 
ing defendant  guilty  of  both  larceny 
and  burglary  must  fix  the  punishment 
for  each  offense  separately);  State  «. 
Rowe,  142  Mo.  439,  44  S.  W.  266;  State 
v.  Pierce,  136  Mo.  34,  37  S.  W.  815; 
State  v.  Harmon,  106  Mo.  635,  18  S.  W. 
128.  S.  C— State  v.  Clark,  85  S.  ,C.  273, 
67  S.  E.  300,  verdict  finding  defendant 
guilty  of  "housebreaking"  will  not 
support  a  sentence  under  the  statute. 

A  verdict  finding  defendant  guilty 
of  "burglary"  is  not  fatally  defective 
because  of  the  error  in  spelling.  Peo- 
ple v.  Brady,  133  Cal.  xx.,  65  Pac  823. 

72.  Townes  v.  State,  111  Ala.  1,  20 
So.  598;  Mountain  v.  State,  40  Ala. 
344.  See  Jones  v.  State,  55  Tex.  Crim. 
535,  117  S.  W.  127;  Caballero  v.  State, 
46  Tex.  Crim.  457,  80  S.  W.  1014. 

But  where  the  indictment  charges 
both  burglary  and  larceny,  a  verdict 
finding  the  defendant  guilty  as  charged 
is  erroneous.  Roberts  v.  State,  of. 
Miss.  421,  (holding  that  where  both 
burglary  and  larceny  are  charged,  a 
general  verdict  of  guilty  will  be  re- 
garded as  a  conviction  of  burglary 
alone,  not  of  two  offenses) ;  State  p. 
Jones,  168  Mo.  398,  68  S.  W.  506;  State 
v.  Rowe,  142  Mo.  439,  44  S.  W.  266; 
State  v.  Pierce,  136  Mo.  34,  37  a  W. 
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jurisdictions  where  the  charge  is  merely  burglary,  the  jury  should  find 
whether  it  is  day-time  or  night-time  burglary.73  In  those  states  where 
the  offense  is  divided  into  degrees,  the  jury  must  find  the  degree.74 
B.  Doctrine  op  Included  Offenses.  —  The  jury  may  convict  of 
burglary  in  the  second  degree,  on  an  indictment  for  first  degree  bur- 
glary, where  the  statute  permits.76 


815;  State  v.  Harmon,  106  Mo.  635,  18 
S.  W.  128. 

73.  People  v.  Smith,  136  Cal.  207, 
68  Pac.  702;  Montgomery  v.  State,  55 
Tex.   Crim.  502,   116   S.   W.   1160. 

Where  the  indictment  charged  both 
day  and  night  burglary  in  different 
counts,  a  general  verdict  was  upheld 
and  imputed  to  the  count  alleging  day 
burglary  as  the  evidence  justified  such 
finding.  Jones  v.  State,  55  Tex.  Crim. 
535,  117  S.  W.  127;  Miller  v.  State 
(Tex.  Crim.),  77  S.  W.  800. 

74.  People   V.   Travers,    73    Cal.    580, 


15  Pac.  293.  See  State  v.  Mish,  38 
Mont.  1G8,  92  Pac.  459,  122  Am.  St. 
Rep.   343. 

75.  Moore  v.  Missouri,  159  U.  S.  673, 

16  Sup.  Ct.  179,  40  L.  ed.  301  (hold- 
ing that  such  conviction  is  not  a  de- 
nial of  due  process  of  law);  State  v. 
Johnston,  119  N.  C.  883,  26  S.  E.  163 
(holding,  however,  that  a  verdict  of 
burglary  in  the  second  degree  will  not 
be  upheld,  if  the  evidence  showed  that 
the  house  was  occupied  at  the  time — 
that  being  burglary  in  the  first  degree 
under  the  statute). 


CALENDARS  AND  DOCKETS.  — See  Courts. 


CANCELLATION  OF  INSTRUMENTS.  — See    Equity    Jurisdiction 
>  and  Procedure;  Rescission. 
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I.  DESCRIPTION.  —  An  "action  on  the  case,"1  originally  called 
a  "special  action  on  the  case,"2  but  more  frequently  termed  "trespass 
on  the  case,"3  or  simply  "case,"4  is  an  action  designed  in  its  origin 


1.  A  Generic  Term.— "The  term 
'actions  on  the  case'  was  not  indicative 
of  any  form  of  action,  but  of  a  sub- 
stantive class  of  actions  of  many  dif- 
ferent species  that  took  their  name 
from  the  fact  that  they  were  not  in- 
cluded within  any  of  the  common  forms 
of  writs  issuing  from  chancery,  but 
were  begun  by  writs  setting  out  the 
particular  circumstances  of  the  case." 
Cockrill  v.  Butler,  78  Fed.  679. 

"This  action  is  what  is  called  in  law 
an  action  on  the  case,  that  is,  an 
action  on  the  plaintiff's  case,  wherein 
in  his  declaration  he  sets  out  the  par- 
ticular circumstances  of  the  injury  he 
received,  and  claims  damages  for  that 
injury."  Ford  v.  Charles  Warner  Co., 
1  Marv.  (Del.)  88,  37  Atl.  39.  To  the 
same  effect,  see  Matthews  V.  Treat, 
75  Me.  594. 

"Trespass  on  the  case,  or  case,  is  a 
generic  term  which  embraces  many 
species  of  action."  Will's  Gould  PI. 
44. 

Assumpsit  is  an  action  on  the  case 
(Carter  v.  White,  32  111.  509);  as  also 
is  trover.  Kowand  v.  Bellinger,  3 
Strobh.  (S.  C.)  373;  Ferrill  v.  Brewis' 
Admr.,   25   Gratt.    (Va.)    765. 

See  the  titles  "Assumpsit";  "Trover 
and  Conversion." 

Leading  Cases. — Pasley  v.  Freeman, 
3   T.  E.  51,  63,   100  Eng.  Keprint    450; 
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Seott  v.  Shepherd,  2  Wm.  Bl.  892;  3 
Wils.  K.  B.  403,  95  Eng.  Keprint  1124, 
1  Sin.  L.  C.  796  (squib  case);  Ashby  v. 
White,  2  Ld.  Kaym.  938,  92  Eng.  Re- 
print 126,  1  Sm.  L.  C.  240.  All  of 
which  are  more  particularly  referred 
to  herein. 

Scope  of  Article. — From  the  very 
nature  of  the  subject  this  article  must 
be  confined  to  a  statement  of  general 
principles.  The  specific  instances  re- 
ferred to  from  time  to  time  in  the 
course  of  the  treatment  are  cited  mere- 
ly to  illustrate  the  principles.  For  a 
treatment  of  these  individual  subjects 
the  reader  must  refer  to  the  various 
appropriate   titles. 

2.  Mobile  Life  Ins.  Co.  v.  Randall, 
74  Ala.  170,  176;  Bay  Shore  R.  Co.  v. 
Harris,  67  Ala.  6;  Winsmore  V.  Green- 
bank,   Willes    (Eng.)    577. 

3.  Munal  V.  Brown,  70  Fed.  967,  968; 
Carter  v.  White,  32  111.  509. 

"This  action  of  trespass,  or  trans- 
gression on  the  case,  is  a  universal 
remedy,  given  for  all  personal  wrongs 
and  injuries  without  force;  so  called 
because  the  plaintiff's  whole  case  or 
cause  of  complaint  is  set  forth  at  length 
in  the  original  writ."  Cockrill  v. 
Butler,  78  Fed.  679,  686,  quoting  3  Bl. 
Com.  122. 

4.  Cockrill  v.  Butler,  78  Fed.  679; 
Munal  v.  Brown,  70  Fed.  967,  968. 


CASE.  THE  ACTION  ON  THE 


613 


to  be  residuary  in  its  scope,5  and  to  redress  an  injury  resulting  as  a 
consequence  of  an  unlawful  act,"  or  proceeding  from  mere  negligence.7 
II.  ORIGIN  OF  THE  REMEDY.  —  This  class  of  actions  may  have 
existed  at  common  law  before  the  statute  of  Westminister,11  although  it 
has  been  said  to  have  originated  under  that  statute.9  It  is  probable 
that  the  statute  referred  to  was  passed  to  carry  out  more  effectively 
the  common  law  on  the  subject.10 


5.  Mobile  Life  Ins.  Co.  V.  Randall, 
74  Ala.  170  per  Stone,  J.  That  is  to 
say,  to  satisfy  the  maximum  ubi  jus  ibi 
remedium.  See  infra,  IV,  A.  "The 
action  is  based  upon  very  general  prin- 
ciples, and  is  designed  to  afford  relief 
in  all  cases  where  one  man  is  injured 
by  the  wrongful  act  of  another  where 
no  other  remedy  is  provided."  Van 
Pelt  V.  McGraw,  4  N.  Y.  110. 

Though  long  opposed  this  form,  in 
the  course  of  time,  came  to  be  used  in 
"almost  every  instance  of  injustice  not 
remedied  by  any  other  process."  Car- 
roll v.  Green,  92  U.  S.  509,  513,  514,  23 
L.  ed.  738. 

"Its  distinguishing  characteristic 
would  seem  to  be,  that  all  the  facts 
upon  which  the  plaintiff  relies  are  to 
be  stated  in  his  declaration."  Hathorn 
v.  Calef,  53  Me.  471. 

6.  Ark.— Emrich  v.  Little  Rock 
Tract  Co.,  71  Ark.  71,  70  S.  W.  1035. 
N.  Y. — Percival  V.  Hickey,  18  Johns. 
257,  285,  9  Am.  Dec.  210.  Ohio.— Har- 
rington v.  Heath,  15  Ohio  4S3.  Pa. — 
Legaux  v.  Feason,  1  Yeates  586.  Va. 
Taylor  v.  Rainbow,  2  Hen.  &  M.  423, 
438.  Eng.— Leame  V.  Bray,  3  East  593, 
597,  102  Eng.  Reprint  724. 

7.  Taylor  v.  Smith,  104  Ala.  537,  16 
So.  629.     See  infra,  IV,  B,  4;  IV,  B,  9. 

8.  The  statute  of  Westminster  2, 
above  referred  to,  provided  that  "as 
often  as  it  shall  happen  in  the  chan- 
cery that  in  one  case  a  suit  is  found, 
and  in  a  like  case  falling  under  the 
same  right,  and  requiring  like  remedy, 
no  writ  is  to  be  found,  the  clerks  of 
the  chancery  shall  agree  in  making  a 
writ,  or  adjourn  the  complaint  till  the 
next  Parliament,  and  write  the  cases 
in  which  they  cannot  agree,  and  refer 
them  to  the  Parliament."  Kinlvside 
v.  Thornton,  2  Wm.  Black.  1111;  "Tay- 
lor v.  Smith,  104  Ala.  537,  16  So.  629. 

Actions  on  the  case  are  founded  on 
the  common  law,  or  upon  acts  of  Par- 
liament. Wright  v.  Chicago,  etc.  R.  Co., 
7  111.  App.  438. 

9.  Carrol  v.  Green,  92  U.  S.  509,  23 


L.  ed.  738,  where  it  was  said:  "This 
form  of  action  originated,  like  many 
others,  under  the  Stat,  of  Westm.  2, 
13  Edw.  I.,  c.  24,  sect.  2.  Its  establish- 
ment was  strenuously  resisted  through 
Beveral  reigns.  2  Reeves'  Hist.,  394, 
507,  608.  It  was  sustained,  upon  full 
consideration,  in  Slade's  Case,  4  Coke, 
1)2,  which  was  decided  in  44  Elizabeth." 

10.  Nevin  v.  Pullman  Palace  Car 
Co.,  106  111.  222,  229,  46  Am.  Rep.  688; 
Hathorn  v.  Calef,  53  Me.  471. 

"In  *  *  *  early  times  the  chief 
judicial  employment  of  the  chancellor 
must  have  been  in  devising  new  writs, 
directed  to  the  courts  of  common  law, 
to  give  remedy  in  cases  where  none  was 
before  administered.  And  to  quicken 
the  diligence  of  the  clerks  in  the  chan- 
cery, who  were  too  much  attached  to 
ancient  precedents,  it  is  provided  by 
statute  (Westm.  2,  13  Edw.  II,  c.  24) 
that  'whensoever  from  thenceforth  in 
one  case  a  writ  shall  be  found  in  chan- 
cery, and  in  a  like  case  falling  under 
the  same  right,  and  requiring  like  rem- 
edy, no  precedent  of  a  writ  can  be 
produced,  the  clerks  in  chancery  shall 
agree  in  forming  a  new  one;  and  if 
they  cannot  agree,  it  shall  be  adjourned 
to  the  next  Parliament,  where  a  writ 
shall  be  framed  by  consent  of  the 
learned  in  the  law,  lest  it  happen  for 
the  future  that  the  court  of  our  lord 
the  king  be  deficient  in  doing  justice 
to  the  suitors.'  And  this  accounts  for 
the  very  great  variety  of  writs  of  tres- 
pass on  the  case,  to  be  met  with  in 
the  register;  whereby  the  suitor  had 
ready  relief,  according  to  the  exigency 
of  his  business,  and  adapted  to  the 
specialty,  reason  and  equity  of  his  very 
case."  Owen  v.  Weston,  63  N.  H.  599, 
4  Atl.  801,  56  Am.  Rep.  547,  quoting 
3  Bl.  Com.  50,  51,  52;  Story  Eq.,  c.  2; 
1  Campbell's  Lives  of  the  Chancellors, 
3-11. 

"In  Chitty  on  Pleading,  it  is  said 
that  'at  a  very  early  period,  specific 
forms  of  action  were  provided  for  such 
injuries   as  had   then  most   usually   oc- 

Vol.  IV 


614 


CASE,   THE   ACTION   ON   TEE 


in.     DISTINCTION  BETWEEN  TRESPASS  AND  CASE. —The 

distinction  between  trespass  and  case  is  frequently  a  very  narrow  one,11 
and  in  cases  where  it  is  difficult  to  draw  the  line  it  is  frequently  held  per- 
missible to  waive  the  trespass,  though  the  facts  might  justify  an  action 
in  that  form,  and  to  sue  in  case  for  the  consequential  injuries.12  There  is 


curred';  and  that  'when  a  prescribed 
form  is  found  in  the  register,  the  pro- 
ceedings should  not  materially  vary 
from  it,  unless  in  those  cases  where 
another  form  of  action  has  long  been 
sanctioned  by  usage;  for  the  courts 
consider  it  of  the  greatest  importance 
to  observe  the  boundaries  of  the  dif- 
ferent actions,  not  only  in  respect  of 
their  being  most  logically  framed,  and 
best  adapted  to  the  nature  of  each  par- 
ticular case;  but  also,  in  order  that 
cases  may  not  be  brought  into  court 
confusedly  and  immethodically,  and 
that  the  record  may  at  once  clearly 
ascertain  the  matter  in  dispute.'  " 
Young  v.  Grey,  1  McCord  (S.  C.)  211, 
quoting  1  Chifcty,  85,  86. 

11.  Taylor  v.  Smith.  104  Ala.  537, 
16  So.  629;  Berry  V.  Hamill,  12  Serg. 
&  R.   (Pa.)   210. 

The  difficulty  is  in  the  application 
of  the  rule.  It  is  frequently  difficult 
to  draw  the  line  between  those  cases 
in  which  the  injury  is  the  direct  and 
immediate  result  of  the  wrongful  act 
and  those  in  which  it  is  not.  Carleton 
v.  Cate,  56  N.  H.  130;  Kelly  v.  Lett, 
35  N.   C.  50. 

The  Difference  Is  Matter  of  Form. — 
In  Carleton  v.  Cate,  56  N.  H.  130,  Chief 
Justice  Cushing  said  that  "if  the  case 
required  it,  I  should  be  inclined  to 
hold  that  the  difference  between  tres- 
pass and  case  has  now  become  matter 
of  form,  and  to  permit  the  form  of 
action  to  be  changed  by  amendment." 
Out  of  respect  to  a  venerable  tech- 
nicality, more  than  for  any  other  rea- 
son, perhaps,  the  distinction  has  been 
preserved.  Taylor  v.  Smith,  104  Ala. 
537,  16  So.  629. 

"Trespass  and  Case  Assimilate  as 
Remedies  Often. — And  this  is  true 
when  they  approach  the  dividing  line, 
as  they  often  do,  so  closely  as  scarcely 
to  be  distinguishable  from  each  other, 
and  where  no  evil  is  perceptible  from 
adopting  either  as  a  remedy.  But  this 
does  not  obliterate  the  distinction;  for, 
as  they  recede  from  the  point  of  as- 
similation, the  distinction  becomes 
manifest,  and  the  form  of  action  to  be 
adopted  obvious;  such  as  trespass  for  a 
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wilful  injury  to  property;  and  case 
for  injury  by  neglect;  or  trespass  for 
a  battery,  and  case  for  slander,  and 
the  like."  Van  Dresor  v.  King,  34  Pa. 
201,  75  Am.  Dec.  643. 

12.  Conn. — Stone  v.  Stevens,  12 
Conn.  219,  30  Am.  Dec.  611.  Ky  — 
Hays  v.  Younglove,  7  B.  Mon.  545.  Md. 
Knott  v.  Digges,  6  Har.  &  J.  230.  N.  H. 
Carleton  c.  Cate,  56  N.  H.  130;  Gilson 
v.  Fisk,  8  N.  H.  404.  N.  Y  —  Morris  t;. 
Scott,  21  Wend.  281,  34  Am.  Dec.  236; 
Hay  V.  Cohoes  Co.,  3  Barb.  42.  Pa. 
Mclntire  v.  Westmoreland  Coal  Co.,  118 
Pa.  108,  11  Atl.  808.  R.  I.— Trafford 
v.  Hubbard,  15  R.  I.  326,  4  Atl.  762,  8 

Atl.  690.     S.  C Hamilton  V.  Feemster, 

4  Rich.  573.  Eng. — Branscomb  v. 
Bridges,  1  B.  &  C.  145,  2  D.  &  R.  256, 
1  L.  J.  K.  B.  (O.  S.)  64,  25  R.  R.  335, 
8   E.   C.   L.   43. 

In  Waterman  V.  Hall,  17  Vt.  128,  42 
Am.  Dec.  484,  the  court  said:  "Where 
the  injury  is  directly  inflicted  by  a 
forcible  act,  as  where  a  blow  is  given 
to  a  person,  or  an  act  of  violence  com- 
mitted upon  his  beast,  or  other  prop- 
erty, causing  injury,  the  party  ag- 
grieved has  generally  no  choice  of  ac- 
tions, and  trespass  is  his  only  remedy; 
but  that  the  necessity  of  sueing  in 
trespass  extends  no  farther,  though 
the  injury  may  have  followed  the  forc- 
ible act  without  the  intervention  of 
any  voluntary  and  responsible  agency. 
In  the  latter  case,  the  party  frequently 
has,  as  I  consider,  an  election  between 
the  actions  of  trespass  and  case.  I 
allude  to  the  instance  where  he  has 
sustained  a  forcible  injury,  effected  by 
means  flowing  from  the  act  of  the  de- 
fendant, but  not  operating  from  the 
very  force  and  impulse  of  that  act.  He 
may  then  sue  in  trespass,  constructive- 
ly treating  those  means  as  attached  to, 
and  forming  part  of,  the  defendant 's 
act,  and  thus  bring  that  act  into  imme- 
diate connection  with  the  injury;  or, 
waivi-  g  all  artificial  views  of  the  mat- 
ter, he  may  adopt  the  other  form  of 
action,  and  treat  the  injury  as  conse- 
I  quential." 

"In  all  cases  where  goods  are  taken 
I  and  retained  it     is     evident     that    iw© 
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general  accord,  however,  in  holding  that  if  the  act  is  the  immediate 
result  of  the  force  applied  by  the  defendant,  and  the  plaintiff  is  in- 
jured by  it,  it  is  the  subject  of  an  action  of  tresp.-iss,  but  where  the 
harm  is  consequential  and  results  from  negligent  or  wilful  a  Is  of  de- 
fendant, the  action  must  be  on  the  case.18 


wrongs  are  done  which  are  logically 
separable.  The  taking  of  the  goods  or 
chattels  unlawfully  is  a  forcible  wrong 
or  trespass,  and  the  detention  of  them 
is  a  neglect  of  duty  not  involving  a 
direct  exercise  of  force.  Either  is  a 
good  cause  of  action.  So  the  plaintiff 
may  waive  the  trespass  and  sue  in 
case  for  the  conversion,  or  in  some 
cases  he  may  even  waive  the  whole 
wrong  to  his  possession,  and  sue  in  as- 
sumpsit for  the  value  of  the  goods.  But 
the  law  is  not  so  when  the  only  unlaw- 
ful act  is  a  direct  and  forcible  intru- 
sion upon  real  estate  in  the  plaintiff's 
possession.  In  such  a  case  the  gist  of 
the  action  is  the  injury  to  the  land, 
any  other  injury  being  regarded  as 
an  aggravation."  Niles  v.  Brown,  25 
K.  I.  537,  56  Atl.  1030. 

Contesting  Payment  of  Tax. — One 
whose  person  or  property  is  seized  to 
enforce  the  payment  of  a  tax,  may  con- 
test the  payment  of  the  tax,  if  it  be 
wholly  wrongful,  by  action  either  in 
case  for  wrongful  assessment  or  in  tres- 
pass for  the  seizure.  Perry  v.  Buss, 
15  N.  H.  222.  And  see  Osgood  v.  Clark, 
26  N.  H.  307. 

13.     U.  S Cockrill  v.  Butler,  78  Fed. 

679  (reversed,  86  Fed.  7,  29  C.  C.  A. 
529),  quoting  Bliss  Code  PI.  §9,  subd. 
2.  Ala. — Sparks  v.  McCreary,  156  Ala. 
382,  47  So.  332,  22  L.  B.  A.  (N.  S.) 
1224;  Engle  v.  Simmons,  148  Ala.  92, 
41  So.  1023,  7  L.  E.  A.  (N.  S.)  96;  Tay- 
lor v.  Smith,  104  Ala.  537,  16  So.  629; 
Drake  v.  Lady  Ensley  Coal,  etc.  Co.,  102 
Ala.  501,  14  So.  749,  48  Am.  St.  Eep. 
77,  24  L.  E.  A.  64;  Alabama  M.  E. 
Co,  V  Martin,  100  Ala.  511,  14  So.  401; 
Bay  Shore  R.  Co.  v.  Harris,  67  Ala.  6; 
Pruitt  V.  Ellington,  59  Ala.  454;  Bell's 
Admr.  p.  Troy,  35  Ala.  184.  Ark.— 
Emrich  v.  Little  Rock  Tract,  etc.  Co., 
71  Ark.  71,  70  S.  W.  1035;  Brooks  V. 
Clifton,  22  Ark.  54.  Cal  —  Hicks  V. 
Drew,  117  Cal.  305,  49  Pac.  189.  Conn. 
Newton  V.  New  York,  etc.  E.  Co.,  56 
Conn.  21,  12  Atl.  644;  Bristol  Mfg.  Co. 
v.  Gridley,  28  Conn.  201 ;  Gates  r.  Miles, 
3  Conn.  64.  Del. — Boss  v.  Horsey,  3 
Har.  60.     Fla.— Crawford  v.  Waterson, 


5  Fla.  472.  HI.— Franker,  thai  r.  Camp, 
55  111.  L69j  Painter  v.  Baker,  Hi  111. 
103;  Doremu8  V.  Hennessy,  62  111.  App. 
391.  Ind.— Wabash,  etc.  Canal  P. 
Spoars,  16  Ind.  til,  79  Am.  Dec  4!  I. 
Ky. — Jeffersom  i  lie, 

terle,  13  Bush  667;  Johnson  v.  Castle- 
man,  2  Dana  377.  Me. — Knight  v. 
Dunbar,  83  Me.  359,  22  Atl.  216;  Crock- 
ett V.  Millett,  65  Me.  191;  Clou:  r. 
Tenney,  5  Me.  446.  Md.— Scott  V. 
3  Md.  431;  Turner  r.  Walker,  3  Gill  & 
J.  377,  22  Am.  Dec.  329;  Knott  v. 
Digges,  6  Har.  &  J.  230.  Mass. — Camp- 
bell v.  Phelps,  17  Mass.  243;  Barnes  V. 

Hurd,   11    Mass.   57.     Mich Wyant   V. 

Crouse,  127  Mich.  158,  86  N.  W.  527,  53 
L.  E.  A.  626.  N.  H— Sawyer  v.  Con- 
cord E.  Co.,  58  N.  H.  517;  Cate  v.  Cate, 
50  N.  H.  144,  9  Am.  Dec.  179;  Dalton 
V.  Favour,  3  N.  H.  465,  citing  1  Chit. 
PI.  127,  and  many  English  cases.  N.  J. 
Dale  Mfg.  Co.  v.  Grant,  34  N.  J.  L. 
138;  Price  v.  New  Jersey  E.  etc.  Co., 
31  N.  J.  L.  229;  Furman  v.  Applcgate, 
23  N.  J.  L.  28;  R-appelyea  V.  Hulse,  12 
N.  J.  L.  257.  N.  Y—  Hay  t\  Cohoes 
Co.,  3  Barb.  42;  McAllister  v.  Ham- 
mond, 6  Cow.  342;  Moran  v.  Dawes,  4 
Cow.  412;  Percival  v.  Hickey,  18  Johns. 
257,  9  Am.  Dec.  210.  N.  C  —  Hogwood 
v.  Edwards,  61  N.  C.  350;  Shaw  v.  Eth- 
eridge,  52  N.  C.  225;  Kelly  v.  Lett,  35 
N.  C.  50;  Metcalf  v.  Alley,  24  N.  C.  38; 
Dodson  V.  Mock,  20  N.  C.  146,  32  Am. 
Dec.  677.  Ohio. — Allison  v.  McCune,  15 
Ohio  726,  45  Am.  Dec  605;  Case  V. 
Mark,  2  Ohio  169.  Pa. — Williams  v. 
Hay,  120  Pa.  485,  14  Atl.  379,  6  Am. 
St.  Eep.  719;  Delaware  Co.'s  Appeal, 
119  Pa.  159,  13  Atl.  62;  Northern  Cent. 
E,  Co.  v.  Holland,  117  Pa.  613,  12  Atl. 
575;  Chester  County  v.  Brower,  117  Pa. 
617,  12  Atl.  577,  2  Am.  St.  Eep.  713; 
Meyer  v.  Horst,  106  Pa.  352;  Drew  p. 
Peer,  93  Pa.  234;  Keller  v.  Stoltz,  71 
Pa.  356;  Goodman  v.  Gay.  15  Pa.  188, 
53  Am.  Dec.  5S9;  Philadelphia,  etc  E. 
Co.  v.  Wilt,  4  Whart.  143;  Berrv  V. 
Ha  mill,  12  Serg.  &  E.  210;  Strickler  V. 
Todd,  10  Serg.  &  E.  63,  13  Am.  Dec. 
649;  Cotteral  P.  Cummins.  6  Serg.  &  E. 
343.     E.  I. — Smith  V.  Ehode  Island  Co., 
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Distinction  Abolished. —  In  several  states  the  distinction  between  tres- 


26  E.  I.  24,  57  Atl.  1056;  Hathaway  v. 
Osborne,  25  E.  I.  249,  55  Atl.  700;  Tay- 
lor V.  Granger,  19  E.  I.  410,  34  Atl.  153; 
Vogel  v.  McAuliffe,  18  E.  I.  791,  31 
Atl.  1;  Trafford  v.  Hubbard,  15  E.  I. 
326,  4  Atl.  762,  8  Atl.  690;  Fallon  v. 
O'Brien,  12  E.  I.  518,  34  Am.  Eep.  713; 
Clark  v.  Peckham,  9  E.  I.  455;  Garraty 
V.  Duffy,  7  E.  I.  476.  S.  C— Hamilton 
v.  Feemster,  4  Bich.  573;  Marshall  v. 
White,  Harp.  122;  Carsten  V.  Murray, 
Harp.  113.  Tenn. — Johnson  v.  Perry, 
2  Humph.  569;  Childress  V.  Yowrie, 
Meigs  561.  Tex.— Hill  v  Kimball,  76 
Tex.  210,  13  S.  W.  59,  7  L.  E.  A.  618. 
Vt.— Gregoir  V.  Leonard,  71  Vt.  410,  45 
Atl.  748;  Felch  V.  Gilman,  22  Vt.  38; 
Waterman  v.  Hall,  17  Vt.  128,  42  Am. 
Dec.  484;  Henry  v.  Edson,  2  Vt.  499. 
Va.— Jordan  v.  Wyatt,  4  Gratt.  151,  47 
Am.  Dee.  720;  Shaver  V.  White,  6  Munf . 
110,  8  Am.  Dec.  730;  Taylor  v.  Eainbow, 

2  Hen.  &  M.  423;  Winslow  V.  Beal,  6 
Call  44.  Wash.— Welch  r.  Seattle  & 
M.  E.  Co.,  105  Pac.  166.  Eng.— Savig- 
nac  V.  Eoome,  6  T.  E.  125,  101  Eng. 
Eeprint  470;  Day  v.  Edwards,  5  T.  E. 
648,  101  Eng.  Eeprint  361;  Howard  v. 
Bankes,  2  Burr.  1113,  97  Eng.  Eeprint 
740;    Scott  v.  Shepherd,  2  W.  Bl.   892, 

3  Wils.  K.  B.  403,  95  Eng.  Eeprint  1124; 
Eeynolds  V.  Clarke,  1  Str.  634,  93  Eng. 
Eeprint  747;  Shapcott  v.  Mugford,  1 
Ld.  Eaym.  187,  91  Eng.  Eeprint  1021; 
Lotan  v.  Cross,  2  Campb.  464;  Sharrod 
v.  London,  etc.  E.  Co.,  4  Exch.  580,  14 
Jur.  23;  Harker  V.  Birkbeck,  1  Wm. 
Black.  482. 

"Actions  on  the  case  are  founded  on 
the  common  law  or  particular  statutory 
provisions,  and  lie  generally  to  receive 
damages  for  consequential  wrongs,  or 
torts,  to  persons  individually  or  rela- 
tively, or  to  personal  property  in  pos- 
session or  reversion,  or  real  property 
corporeal  or  incorporeal,  or  some  right 
or  privilege  incident  or  appertaining 
thereto.  These  suits  arise  either  from 
malfeasance,  or  doing  an  act  which  the 
defendant  ought  not  to  do;  or  mis- 
feasance, being  the  improper  perform- 
ance of  some  acts  which  might  legally 
be  done;  or  nonfeasance  or  the  omis- 
sion of  some  act  he  ought  to  do;  and 
these  several  injuries  are  commonly  the 
doing  or  omitting  some  act  contrary  to 
the  general  obligation  of  the  law,  or 
the  particular  rights  or  duties  of  the 
parties,  or  some  express  or  implied  con- 
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tract  between  them."  Petersdorff's 
Com.  Law,  p.  192.  See  Hogle  v.  Frank- 
lin Manufacturing  Co.,  199  N.  Y.  388, 
92  N.  E.  794, 

"As  reasoned  by  Lord  Mansfield, 
when  treating,  in  Cooper  v.  Chitty,  1 
Burr.  35,  of  the  distinction  between 
an  act  which  subjects  a  man  to  an  ac- 
tion of  trespass,  and  an  act  which  sub- 
jects him  to  an  action  of  trover,  it  is 
one  thing  whether  the  act  be  lawful, 
and  quite  another  whether  he  is  to  be 
excused  from  punishment  for  it  as  a 
trespasser.  Though  time  has  softened 
down  the  differences  between  the  ac- 
tions of  trespass  and  trover,  or  other 
actions  of  the  case,  yet,  looking  back 
upon  them,  we  find  that  they  are,  in 
their  natures,  as  the  pleaders  phrase  it, 
essentially  distinct.  The  one,  being  for 
a  wrong  committed  by  the  direct  force 
of  the  malfeasor,  included  not  only  re- 
dress to  the  plaintiff,  but  punishment 
to  the  defendant;  and  the  judgment 
was  a  capiatur,  upon  which  the  person 
of  the  defendant  was  taken  and  im- 
prisoned until  he  paid  a  fine.  Upon 
the  other  hand,  when  a  party  was  sub- 
jected upon  a  tort  not  committed  with 
force,  as  in  trover  or  other  actions  upon 
the  case,  the  judgment  was  a  miseri- 
cordia,  and  the  defendant  was  amerced, 
that  is,  subjected  to  a  nominal  fine 
merely.  This  difference  in  the  nature 
of  the  actions,  though  there  is  now 
neither  fine  nor  amercement,  in  legal 
ideas  so  separates  them,  that  counts  in 
trespass  and  trover  cannot  be  joined  in 
the  same  declaration,  as  counts  in  ac- 
tions of  the  same  nature  mav  be.     See 

1  Sellon's  Pract.  Introd.  42,  43,  52.  If 
it  should  be  said  to  be,  at  this  day, 
theoretical  rather  than  practical,  it  dis- 
tinctly marks  the  boundary  between 
different  kinds  of  wrong,  and  the  dif- 
ferent remedies  appropriate  to  them." 
Hunt  v.  Pratt,  7  E.  I.  283,  per  Ames, 
C.  J. 

Leading  Case. — In  Scott  v.  Shepherd, 

2  Wm.  Black.  892,  3  Wils.  K.  B.  403, 
95  Eng.  Eeprint  1124,  the  defendant 
being  present  at  a  fair  threw  a  lighted 
squib  from  the  street  into  the  market 
house  onto  the  stand  of  Y.  W,  who 
stood  by,  to  prevent  injury  to  himself 
and  the  goods  of  Y,  took  up  the  squib 
and  threw  it  across  the  market  house 
where  it  fell  on  the  stand  of  E,  who, 
to  save  his  goodSj  thre\\  the,  squib  into 
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pass  and  case,  so  far  as  relates  to  procedure,  has  been  abrogated  by 


the  air  with  the  consequence  that  it  I 
struck  the  plaintiff  in  the  fare  and  put 
out  one  of  his  eyes.  Blackstone  st.it.. I 
the  distinction  to  be  settled  thai  where 
the  injury  is  immediate,  an  action  of 
trespass  will  lie;  but  where  it  is  only 
consequential,  the  action  must  be  on 
the  case.  "This  case,  it  is  said,  has 
gone  to  the  very  limits  of  the  law.  The 
opinion  of  Sir  William  Blackstone,  al- 
though he  stood  alone  in  the  principal 
case,  has  ever  since  prevailed,  that  the 
unlawfulness  of  the  original  act  was  not 
the  true  criterion;  but  the  true  dis- 
tinction was,  whether  the  injury  was 
immediate  or  consequential,  and  tres- 
pass never  lay  for  the  latter;  and  De- 
Grey,  Chief  Justice,  agreed  with  him  in 
the  principle,  but  differed  in  its  applica- 
tion, and  further  said,  that  the  ques- 
tion was,  whether  the  injury  was  re- 
ceived by  the  plaintiff  by  force  from 
the  defendant,  or  whether  it  was  received 
from  a  new  force  by  another;  the  vis  im- 
presses must  continue,  or  it  cannot  be 
trespass;  if  a  new  impetus  be  given  by 
another,  the  consequences  are,  in  their 
nature,  consequential  damages;  but  if 
all  which  happened  subsequently  are 
continuations  of  the  first  act,  then  it  is 
trespass.  The  invariable  principle  to  be 
collected  from  all  the  cases,  is,  that 
where  the  injury  is  immediate  on  the 
act  done,  then  trespass  lies,  but  where 
it  is  not  immediate,  but  consequential, 
the  remedy  is  ease."  Cotteral  V.  Cum- 
mins, 6  Serg.  &  R.   (Pa.)   343. 

"There  is  no  better  illustration  of 
the  distinction  than  the  familiar  case, 
commonly  put,  of  throwing  a  log  into 
a  highway,  which  in  its  flight  or  fall, 
hits  or  strikes  a  person:  there  the  in- 
jury is  immediate,  and  the  remedy  may 
be  trespass;  but,  if  after  it  has  fallen, 
and  while  lying  on  the  ground,  a  pas- 
senger stumbles  over  it  and  is  hurt,  the 
injury  is  consequential,  and  the  remedy 
must  be  case.  So,  if  one  digs  a  ditch 
or  trench,  which  diverts  a  stream  of 
water  from  his  neighbor's  land,  or 
makes  a  dam  across  the  stream,  which 
obstructs  or  checks  its  current  and 
throws  back  the  water  upon  the  com- 
plainant's land;  if  the  work  be  done 
upon  or  extended  into  the  plaintiff's 
land,  there  is  an  immediate  injury,  from 
the  digging  into  the  plaintiff's  ground, 
or  the  throwing  up  of  the  earth  or  stones 
or  logs  upon  it,  to  be  redressed  by  an 


action  of  trespass  vi  et  armis ;  in  which 
the  consequential  damages  from  the 
diversion  or  reflux  of  the  water  may  be 
recovered  under  a  per  quod,  or  by  way 
of  aggravation.  But  if  the  work  be 
not  done  upon  or  extended  into  the 
plaintiff's  land,  the  injury  is  conse- 
quential merely,  and  can  be  redressed 
only  by  an  action  of  trespass  on  the 
case."  Jordan  v.  Wyatt,  4  Gratt.  (Va.) 
151,  47  Am.  Dec.  720.  See  Leame  v. 
Bray,  6  East  593,  602,  102  Eng.  Reprint 
724.' 

A  clear  and  forcible  illustration  of 
the  distinction  between  trespass  and 
case  is  presented  by  the  case  of  Adams 
r.  Hemmenway,  1  Mass.  145,  where  the 
defendant  fired  a  gun  at  the  plaintiff's 
vessel,  which  was  just  starting  on  a 
voyage  with  a  full  cargo,  and  wounded 
the  master,  on  account  of  which  the 
vessel  had  to  return  to  port  and  abandon 
the  voyage.  Plaintiffs  sued  in  trespass 
for  the  amount  of  the  freight  money 
lost  and  passage  money.  It  was  held 
that  the  action  should  have  been  case. 

Immediate  and  Consequential. — In 
Jordan  v.  Wyatt,  4  Gratt.  (Va.)  151, 
47  Am.  Dec.  720,  Judge  Baldwin  said: 
"The  terms  'immediate'  and  'conse- 
quential' should,  as  I  conceive,  be  un- 
derstood, not  in  reference  to  the  time 
which  the  act  occupies,  or  the  space 
through  which  it  passes,  or  the  place 
from  which  it  is  begun,  or  the  inten- 
tion with  which  it  is  done,  or  the  in- 
strument or  agent  employed,  or  the 
lawfulness  or  unlawfulness  of  the  act; 
but  in  reference  to  the  progress  and 
termination  of  the  act,  to  its  being  done 
on  the  one  hand,  and  its  having  been 
done  on  the  other.  If  the  injury  is 
inflicted  by  the  act,  at  any  moment  of 
its  progress,  from  the  commencement 
to  the  termination  thereof,  then  the 
injury  is  direct  or  immediate;  but  if  it 
arises  after  the  act  has  been  completed, 
though  occasioned  by  the  act,  then  it 
is  consequential  or  collateral,  or,  more 
exactly,  a  collateral  consequence."  To 
a  similar  effect  see:  Conn.— Gates  v. 
Miles,  3  Conn.  64,  citing  Tarlton  p. 
Fisher,  Doug.  646,  649.  Md.— Scott  v. 
Bay,  3  Md.  431.  N.  Y—  McAllister  v. 
Hammond,  6  Cow.  342.  Pa.— Cotteral 
v.  Cummins,  6  Serg.  &  R.  343.  R.  I. 
Vogel  v.  McAuliffe,  18  R.  I.  791,  31 
Atl.  1. 

In  Hicks  v.  Drew,  117   Cal.  305,    49 
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statute.14     Even  in  such  jurisdictions,  however,  it  sometimes  becomes 


Pae.  189,  the  court  said:  "One  of  the 
best  tests  by  which  to  distinguish  tres- 
pass is  found  in  the  answer  to  the 
question:  When  was  the  damage  done? 
If  the  damage  does  not  come  directly 
from  the  act,  but  is  simply  an  after 
result  from  the  act,  it  is  essentially 
consequential,  and  no  trespass." 

In  Johnson  v.  Castleman,  2  Dana 
(Ky.)  377,  it  is  held  that  a  man  is  en- 
titled to  reparation  for  every  damage 
he  sustained  from  the  unlawful  action 
or  omission  of  another.  But  the  dam- 
ages must  be  the  direct  and  immediate, 
or  at  least  proximate  and  natural  con- 
sequence of  the  act  or  omission  com- 
plained of.  It  will  not  do  to  carry  it 
to  every  consequence,  however  remote, 
which  can  be  traced  to  the  particular 
action  or  omission,  and  much  less  to 
such  things  as  are  not  a  natural  con- 
sequence, and  may  have  arisen  from 
other  and  extraneous  causes.  In  ap- 
plying these  principles  the  court  said 
in  this  case  that  the  owner  of  a  slave 
eould  not  successfully  maintain  case 
against  one  who  permitted  the  slave 
with  other  negroes  to  congregate  on 
his  farm  and  participate  in  a  dance  and 
frolic,  the  slave  having  been  shot  and 
killed  by  a  patrol  coming  to  the  farm 
to  arrest  the  negroes.  The  damage  was 
the  immediate  result  of  the  shooting 
and  not  of  the  act  of  the  defendant, 
although  the  same  was  unlawful  and 
rendered  the  defendant  subject  to  a 
penalty. 

In  Case  v.  Mark,  2  Ohio  169,  "the 
plaintiffs  charged  that  the  defendant 
was  the  owner  and  commander  of  a 
certain  steamboat,  called  the  Congress, 
navigating  the  Ohio  river, — that  he  so 
carelessly  navigated,  managed,  and 
steered  the  said  steamboat,  that  he  run 
her  foul  of,  struck,  and  broke  a  cer- 
tain coal-boat,  owned  and  navigated  by 
the  plaintiffs,  by  means  of  which  the 
said  coal-boat  immediately  sunk,  and 
was  lost.  The  plaintiffs  contend  that 
the  injury  here  described  was  conse- 
quential and  not  direct,  but  if  direct 
that  it  was  the  result  of  negligence,  and 
that  in  either  event,  the  action  ought  to 
be  case.  The  first  part  of  this  proposi- 
tion certainly  cannot  be  sustained.  The 
terms  consequential  and  immediate  are 
well  understood.  That  is  immediate 
which  is  produced  by  the  act  to  which 
it    is    ascribed,    without    the    interven- 


tion  or   agency  of   any   distinct,  imme- 
diate cause,  but  the  effect  of  an  inter- 
mediate  cause  is   sometimes   considered 
as  a  trespass,  produced  by  a  preceding 
cause,    when    the    former    is     the     im- 
mediate effect  of  the  latter.     Thus,  the 
effect  of  pulling  the  trigger  of  a  loaded 
gun    is    the    production    of    fire,    which 
causes  the  powder  to  burn,  whieh  gives 
motion  to  the  ball,  by  which  the  injury 
is  produced;  here  the  whole  transaction 
is  considered  as  one  act,  and  the  tres- 
pass is  aseribed  to   the  pulling  of  the 
trigger,  though  the  injury  is  the  imme- 
diate   effect    of    an    intervening    cause, 
which    gave    motion    and    force    to    the 
ball.      So    in    the    case    of    the    lighted 
squib,  though  it  would  have  been  harm- 
less to  the  plaintiff,  without  the  agency 
of  Willis  and  Eyal,  yet  as  they  acted 
in  self-defense,  to  avoid  the  danger  pro- 
duced by  the  agency  of  the  defendant, 
their  conduct  was  ascribed  to  him.  All 
that  was  done  subsequent  to  the  original 
throwing   was    considered    as    a   contin- 
uation of  the  first  act,  and  the  putting 
out  of  the  plaintiff's  eye,  was  declared 
to    be    the    immediate    effect    of    that 
act.     In  this  case  the  defendant  was  at 
the    helm,    directing   the    course   of   his 
boat — the  steam  which  gave  it  motion 
was  under  his  control;   the  boat  there- 
fore received  its  motion  and  course  from 
the   defendant,  by  which   it   was   made 
to   strike    the   plaintiff's   boat,   so   that 
it   was   broken   and   immediately   sunk. 
Here   there  was   no   distinct   immediate 
agency.     The  injury  was   the  breaking 
and  sinking  of  the  coal-boat — the  cause 
of  that  injury  was  the  act  of  the  de- 
fendant,  in   running    the    steam    boat 
against  her.     The  injury  therefore,  can 
not   be   considered   as   consequential — it 
was   direct   and   immediate." 

For  further  illustrations  in  particular 
instances,  see  infra,  IV. 

14.  Ark. — Crowder  v.  Fordyce  Lumb. 
Co.,  125  S.  W.  417.  Cal.— Hicks  v. 
Drew,  117  Cal.  305,  49  Pac.  189.  N.  Y. 
Goulet  v.  Asseler,  22  N.  Y.  225;  Wright 
V.  Wilcox,  19  Wend.  343,  32  Am.  Dec. 
507.  Pa. — Duffield  v.  Rosenweig,  144 
Pa.   520,   23   Atl.  4. 

In  Alabama,  the  distinction  betweei? 
an  action  on  the  case,  and  an  action  of 
trespass,  is  in  effect,  though  not  in 
terms  preserved  by  the  code.  Pruitt  v. 
Ellington,  59  Ala.  454;  Guilford  v. 
Kendall,  42  Ala.  651. 
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important  to  observe  the  distinction  on  account  of  the  costs,15  and  be- 
cause of  the  different  provisions  of  the  statute  of  limitations,"  and  in 


Illinois.— In  Blaloek  v.  Randall,  76 
Hi.  224,  and  in  Gay  v.  DeWerff,  L7  111. 
App.  I L7,  it  was  held  thai  the  statute 
abolishing  the  distinction  between  ac- 
tions of  trespass  and  case  did  away 
with  the  technical  distinction  between 
•  mi  forms  of  action,  but  did  nol 
;ni\vi  the  substantial  rights  and  liabili- 
ties of  parties  so  as  to  give  any  other 
remedy  Cor  acts  done  under  legal  proc- 
ess issuing  from  a  court  or  officer  of 
competent  jurisdiction  than  before  ex- 
isted, namely,  an  action  on  the  ground 
of  malice  and  want  of  probable  cause. 
In  Kimbell  V.  Miller,  54  111.  App.  665, 
it  was  held  that  if  a  cause  of  action 
is  shown  by  the  declaration  in  either 
form,  it  may  be  called  the  other. 

In  Maine"  the  distinction  is  abolished 
by  statute. 

"in  Michigan  the  statute  provides 
that  "where,  by  the  wrongful  act  of 
any  person,  an  injury  is  produced, 
■  to  the  person,  personal  property 
or  rights  of  another,  or  to  his  servant, 
child  or  wife,  for  which  an  action  of 
trespass  may  by  law  be  brought,  an 
action  of  trespass  on  the  case  may  be 
brought  to  recover  damages  for  such 
injury,  whether  it  was  wilful  or  accom- 
panied by  force  or  not,  and  whether 
such  injury  was  a  direct  and  immediate 
consequence  from  such  wrongful  act,  or 
whether  it  was  consequential  and  indi- 
rect." in  "Wood  V.  Michigan  A.-L.  R. 
Co.,  81  Mich.  358,  45  N.  W.  980,  it  was 
held  that  this  section  had  no  reference 
to  trespass  upon  lands,  and  did  not 
refer  to  real  actions. 

New  Jersey.— "In  the  case  of  Ten 
Eyck  V.  Bank.  31  New  Jersey  Law  428, 
the  Supreme  Court  of  New  Jersey  con- 
strued the  word  'trespass'  as  used  in 
a  statute  of  that  State  as  descriptive 
of  a  class  of  actions,  and  held  that  it- 
was  not  used  in  its  most  restricted 
sense,  but  applied  also  to  all  actions 
of  trespass  in  the  case.  See  also  Cook 
v.  Hartman,  2  W.  &  W.  C.  C.  770." 
Hill  v.  Kimball,  76  Tex.  210,  13  S.  W. 
59,  7  L.  R.  A.  618. 

Ohio. — The  action,  by  a  singular  pro- 
vision of  the  statute  of  Ohio,  has  been 
extended  to  cases  where  trespass  will 
lie,  and  is  now  a  legal  remedy  to  re- 
cover for  an  assault  and  battery.  Al- 
lison r.  McCune,  15  Ohio  726,  45  Am. 
Dec.  605. 


South     Carolina. — See     Michalson     v. 
s.  (  .  459,  21  S.  E.  323,  49  Am. 
St.  Rep.  857. 

In  Vermont  it  has  been  held  that 
since,  under  the  present  statute,  counts 
in  trespass  and  case  may  be  joined  in 
the  same  declaration,  there  seems  to 
be  no  good  reason  for  adhering  very 
closely  to  the  old  line  of  distinction 
between  the  two.  Howard  V.  Tyler,  46 
Vt.  683. 

Under  the  Virginia  Statute.— Where- 
ever  an  action  of  trespass  will  lie,  an 
action  of  trespass  on  the  case  may  be 
maintained.  Daingerfleld  v.  Thompson, 
33   Gratt.    (Va.)    136,   36   Am.  Rep.   783. 

In  West  Virginia  in  any  case  in 
which  an  action  of  trespass  will  lie,  an 
action  of  trespass  on  the  case  may  also 
be  maintained;  but  the  converse  is  not 
so.  The  result  is  that  an  action  of  tres- 
pass on  the  case  will  lie  in  that  state 
to  recover  consequential  as  well  as 
immediate  damages  resulting  from  the 
act  complained  of.  Barnum  V.  B.  &  O. 
R.  Co.,  5  W.  Va.  10. 

In  Canada,  under  the  act,  21  Vict.,  c. 
20,  the  declaration  may  be  formed  in 
case  for  a  trespass.  Brown  v.  Thomp- 
son, 9   N.  Bruns.  228. 

Under  modern  codes  which  provide 
that  the  complaint  shall  contain  a 
clear,  precise  and  unequivocal  state- 
ment of  the  facts  constituting  the  plain- 
tiff 's  claim,  every  action  is,  in  a  sense, 
an  action  on  the  case.  Will's  Gould 
PL,  46. 

15.  McAllister  v.  Hammond,  6  Cow. 
(N.  Y.)   342. 

16.  Wood  v.  Michigan  A.-L.  R.  Co., 
81  Mich.  358,  45  N.  W.  9S0,  where  the 
declaration  was  for  trespass  on  lands, 
and  it  was  held  that  the  action  was 
trespass  and  not  trespass  on  the  case. 

"While  in  this  state  all  distinctions 
between  common-law  actions  are  abol- 
ished as  relating  to  the  procedure,  yet 
it  is  plain  that  we  are  bound  to  con- 
sult the  common  law,  and  the  classi- 
fication of  common-law  actions,  for  the 
proper  determination  as  to  what  the 
lawmaking  power  of  this  state  had  in 
mind  when  using  the  phrase  'trespass 
upon  real  property.'  "  Hicks  r.  Drew, 
117  Cal.  305,  49  Pac.  189;  Suter  v. 
Wenatchee  Water  Power  Co.,  35  Wash. 
1,  76  Pac.  298,  102  Am.  St.  Pep.  881. 
In  the  latter  case  it  was  held  that  "an 
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order  that  the  jurisdiction  and  venue  of  the  action  may  be  determined.17 
IV.  INJURIES  REDRESSED.  —  A.  Ubi  Jus  Ibi  Remedium. 
The  action  on  the  case  is  based  upon  very  general  principles,  intro- 
duced for  the  reason  that  the  law  will  never  suffer  an  injury  without 
a  remedy.18    So  this  action  is  founded  upon  the  mere  justice  and  con- 


action  for  damages  to  real  property 
through  an.  overflow,  caused  by  the  de- 
fendant's negligent  construction  of  an 
irrigating  canal,  lawfully  built,  but 
without  sufficiently  providing  for  car- 
rying off  the  surplus  water  or  con- 
trolling the  flow,  is  not  an  action  for 
trespass  within  the  purview  of  the 
three  year  limitation  for  actions  for 
'trespass  upon  real  property,'  since  the 
damages  are   consequential   only." 

Pierce's  'Code,  Ifl,  §285,  (Ballinger's 
Codes  &  St.  §4800),  provides  that  ac- 
tions for  waste  or  trespass  upon  real 
property  must  be  brought  within  three 
years.  Section  289a  provides  that  ac- 
tions for  relief  not  hereinbefore  pro- 
vided for  shall  be  commenced  within 
two  vears.  It  was  held  in  Welch  v. 
Seattle  &  M.  E.  Co.  (Wash.),  105  Pac. 
166,  "that  section  285,  subd.  1,  only 
applies  where  the  damage  claimed  is 
the  direct  result  of  the  action  com- 
plained of,  the  result  of  a  physical  in- 
vasion of  the  thing  claimed  to  have 
been  injured,  and  an  action  by  a  lessee 
to  recover  because  of  an  excavation 
which  ran  through,  across,  and  under- 
neath the  surface  of  the  leased  prem- 
ises which  caused  a  portion  of  the  soil 
to  slide  and  the  building  to  settle,  col- 
lapse, and  move  from  its  foundation 
and  render  it  dangerous  and  unfit  for 
occupation,  whereby  the  lessee's  busi- 
ness was  disturbed,  and  damages  re- 
sulted, was  an  'action  on  the  case,' 
which  was  barred  by  section  298a  by 
a  lapse  of  two  years." 

In  Bates  v.  Bates  Mach.  Co.,  230  111. 
619,  82  N.  E.  911,  the  statute  of  limi- 
tations relating  to  actions  upon  writ- 
ten contracts  was  held  not  to  apply, 
because  although  the  declaration  set 
up  a  breach  of  the  contract,  plaintiff 
waived  his  right  to  sue  on  the  breach 
and  elected  to  sue  in  case  for  the 
wrong  committed  by  the  defendant  in 
fraudulently  assigning  certain  patents 
to  a  third  party  instead  of  to  the 
plaintiff  as  it  was  his  duty  to  do  by 
virtue  of  the  contract. 

17.  Harrington  v.  Heath,  15  Ohio 
483;  Hill  v.  Kimball,  76  Tex.  210,  13 
S.  W.  59,  7  L.  R.  A.  618.     See  infra,  V. 
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18.  Hurst  v.  Bell,  72  Ala.  336  (citing 
many  Alabama  cases) ;  Winsmore  v. 
Greenbank,  Willes  (Eng.)   577. 

"This  is  a  special  action  of  the  case, 
depending  upon  the  precise  facts  set 
forth  in  the  declaration.  It  is  an  ac- 
tion of  new  impression.  It  is  admitted 
that  no  precedent  can  be  found  for  it. 
.  In  the  diversified  transactions 
of  civilized  life  new  combinations  of 
circumstances  will  sometimes  arise, 
which  will  require,  in  the  application 
of  well  settled  principles  of  law,  new 
forms  of  declarations.  Among  the  old 
and  wise  axioms  of  the  law  none  are 
more  sound  than  those  upon  which  the 
plaintiff  attempts  to  found  these  actions. 
In  law,  for  every  wrong  there  is  a 
remedy.  3  Bl.  Com.  123;  Ashby  v. 
White,  1  Salk.  21.  Whenever  the  law 
creates  or  recognizes  a  private  right, 
it  also  gives  a  remedy  for  a  violation 
of  it.  1  Chit.  PI.  83;  11  Johns.  R.  140. 
The  general  principle,  that  whenever 
there  is  fraud  or  deceit  by  the  one  party 
and  injury  to  the  other,  or  damnum  cum 
injuria,  there  an  action  will  lie,  is  very 
often  referred  to  with  approbation,  and 
always  recognized  as  good  law.  Upton 
v.  Vail,  6  Johns.  R.  1S2;  Pasley  v.  Free- 
man, 3  T.  R.  51;  Eyre  v.  Dunsford,  1 
East  329.  But  these  principles,  how- 
ever sound,  must  be  understood  with 
such  qualifications  and  limitations  as 
other  principles  of  law  equally  sound 
necessarily  impose  upon  them.  It  is 
very  clear  that  there  may  be  many 
moral  wrongs  for  which  there  can  be 
no  legal  remedy.  And  there  may  be 
legal  torts  in  which  the  damage  to  in- 
dividuals may  be  very  great,  and  yet 
so  remote,  contingent  or  indefinite,  as 
to  furnish  no  good  ground  of  action. 
3  T.  R.  63."  Lamb  v.  Stone,  11  Pick. 
(Mass.)  527. 

"  'Every  subject  of  this  state  is' 
entitled  to  a  certain  remedy,  by  having 
recourse  to  the  laws,  for  all  injuries  he 
may  receive  in  his  person,  property  or 
character;  to  obtain  right  and  justice 
freely  without  being  obliged  to  purchase 
it,  completely  and  without  any  denial, 
promptly  and  without  any  delay,  con- 
formably to  the  laws.'     Bill  of  Rights, 
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science  of  the  case,19  and  may  be  maintained,  where  it  appears  that 
damage  has  been  sustained  from  a  tortious  act,20  for  which  the  estab- 


art.  14.  Conformably  to  a  principal 
of  our  common  law,  in  this  article  com- 
prehensively and  strenuously  affirmed, 
for  ascertaining,  establishing,  and  vin- 
dicating contested  rights  in  civil  cases, 
each  party  has  such  remedy,  including 
form,  method,  and  order  of  procedure, 
as  justice  and  convenience  require." 
Metcalf  V.  Gilmore,  59  N.  H.  417,  433, 
47  Am.  Eep.  217. 

J'hi  jus  ibi  remedium  is  the  maximum 
of  the  law  that  finds  illustration  in 
these  eases,  and  around  which  the  ac- 
tions on  the  case  have  been  developed. 
See  Hughes  on  Proc,  Vol.  2,    p.    1237. 

Inducing  Breach  of  Contract. — "It 
has  been  repeatedly  held  that  if  one 
maliciously  interferes  in  a  contract  be- 
tween two  parties,  and  induces  one  of 
them  to  break  that  contract  to  the  in- 
jury of  the  other,  the  party  injured  can 
maintain  an  action  against  the  wrong- 
doer." Brewer,  J.,  in  Angle  v.  Chicago, 
St.  P.  M.  &  0.  R.  Co.,  151  U.  S.  1,  38 
L.  ed.  55,  citing  the  following  cases: 
Mass. — Walker  v.  Cronin,  107  Mass. 
555,  inducing  employes  to  quit  the 
service  of  a  manufacturer.  N.  Y. — 
Rice  v.  Manley,  66  N.  Y.  82,  23  Am. 
Bep.  30  (inducing  one  to  break  a  con- 
tract calling  for  the  delivery  of  cheese 
to  plaintiff  and  to  sell  it  to  defendant); 
Benton  r.  Pratt,  2  Wend.  385;  20  Am. 
Dec.  623.  N. -C— Jones  v.  Stanley,  76 
N.  C.  355;  Haskins  v.  Royster,  70  N.  C. 
601,  16  Am.  Rep.  7S0  (inducing  crop- 
pers to  quit  the  work  of  their  employer, 
the  plaintiff).  Eng. — Bowen  v.  Hall, 
L.  R.  6  Q.  B.  D.  233;  Green  r.  Button, 
2  Cromp.  M.  &  R.  707;  Lumley  v.  Gye, 
2  El.  &  Bl.  216  (a  leading  case,  where 
defendant  had  induced  a  singer  to 
break  a  contract  to  sing  only  at  plain- 
tiff's theatre);  Ashley  v.  White,  1  Ld. 
Raym.  938   (a  leading  case). 

19.  Ark.— Hynson  v.  Taylor,  3  Ark. 
552.  111. — Doremus  r.  Hennessy,  62  111. 
App.  391.  Mass.— Adams  v.  Paige,  7 
Pick.  542.  Eng.— Bird  17.  Randall,  3 
Burr.  1345,  97  Eng.  Reprint  866. 

An  Equitable  Remedy. — In  Bird  v. 
Randall,  1  Wm.  Bl.  (Eng.)  387,  an  ac- 
tion for  enticing  away  a  servant,  Lord 
Mansfield  said:  "This  is  an  action 
upon  the  case,  which  I  have  often  ob- 
served is  almost  equivalent  to  a  bill 
in  equity.     Whatever  appears  upon  the 


trial  that  takes  away  the  equity,  will 
take  away  the  remedy.  The  plaintiff 
must  recover  out  of  the  justice  of  his 
case."  See  also  Taber  v.  Packwocl,  2 
Day   (Conn.)   52. 

20.  Ala.— Kelly  v.  McCaw,  29  Ala. 
227.  Conn.— Humiston  v.  Smith,  22 
Conn.  19.  111.— Wright  v.  Chicago,  etc. 
R.  Co.,  7  111.  App.  438.  Ky.— Albert's 
Exr.  v.  Blue,  10  B.  Mon.  92.  N.  C. 
Hughes  v.  Wheeler,  65  N.  C.  418;  Hog- 
wood  v.  Edwards,  61  N.  C.  350. 

It  is  a  tort,  and  not  a  trespass,  tech- 
nically speaking,  for  which  redress  is 
sought  by  this  remedy.  See  the  title 
"Torts."  And  see,  Penn.  R.  Co.  v. 
Lippincott,  116  Pa.  472,  9  Atl.  871; 
Shrunk  v.  Schuylkill  Nav.  Co.,  14  Sere. 
&  R.   (Pa.)   71. 

But  "Case"  includes  assumpsit,  as 
well  as  tort.  Hathorn  v.  Calef,  53  Me. 
471,  477.  "The  more  legal  denomina- 
tion of  the  action  of  assumpsit  is  tres- 
pass on  the  case  upon  promises."  3 
Wood.  Lect.  168.  And  the  fact  that 
assumpsit  is  a  form  of  action  on  the 
case  was  pointed  out  by  the  Supreme 
Court  of  the  United  States  in  Carrol 
v.  Green,  92  IT.  S.  509,  514,  23  L.  ed. 
738,  where  it  was  said  that  when  the 
South  Carolina  Statute  of  Limitations 
of  1712  "was  enacted,  the  term  case 
was  as  well  understood  to  embrace  as- 
sumpsit as  anything  else  in  the  law 
of  procedure  to  which  it  is  now  held 
to  apply."  Assumpsit,  however  is 
treated,  in  some  jurisdictions  as  an 
entirely  distinct  form  of  action.  Thus 
in  Rovce  V.  Oakes,  20  R.  I.  418,  39 
Atl.  758,  39  L.  R.  A.  845,  it  was  said 
that  though  case  is  an  exceedingly 
broad  and  comprehensive  form  of  ac- 
tion, yet  where  in  a  particular  instance 
the  common  law  has  provided  adequate 
remedy  in  assumpsit,  "to  permit  the 
plaintiffs  to  maintain  their  action  of 
trespass  on  the  case  would,  in  effect, 
be  to  abolish  the  distinction  between 
actions  sounding  in  tort  and  those 
sounding  in  contract,  and  enable  a 
plaintiff,  in  any  case  where  money  has 
been  had  and  received  by  another  to 
his  use,  to  sue  in  a  tort  action  for  its 
recovery."  See  Humiston  v.  Smith,  22 
Conn.  19,  citing  The  Huddersfield  Canal 
Co.  V.  Buckley,   7   T.   R.   36,   101    Eng. 
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lished  forms  of  law  furnish  no  adequate  remedy.21     It  is  no  objection 
to  the  action  that  the  circumstances  of  the  case  place  it  within  a  new 


Reprint    843;    1    Chit.    PL     32;     Will's 
Gould   PL   45. 

In  Alabama  G.  S.  R.  Co.  v.  Norris 
(Ala.),  52  So.  891,  it  was  said  that  the 
distinction  between  "assumpsit"  and 
"case"  was  that  the  one  was  a  breach 
of  a  contract  and  the  other  a  breach 
of  a  duty  growing  out  of  a  contract. 

It  follows  from  Ashby  v.  White, 
1  Ld.  Raym.  938,  said  Brett,  L.  J.,  in 
Bowen  v.  Hall,  L.  E.  6  Q.  B.  D.  333, 
"that  wherever  a  man  does  an  act 
which  in  law  and  in  fact  is  a  wrongful 
act,  and  such  an  act  as  may,  as  a 
natural  and  probable  consequence  of 
it,  produce  injury  to  another,  and  which 
in  the  particular  case  does  produce  such 
an  injury,  an  action  on  the  case  will 
lie."  And  see  Angle  v.  Chicago  &  St. 
P.  M.  &  O.  R.  Co.,  151  U.  S.  1,  38  L. 
ed.  55. 

21.    U.  S. Cockrill  v.  Butler,  78  Fed. 

679.  Ala.— Aderholt  v.  Smith,  83  Ala. 
486,  3  So.  813;  Hurst  v.  Bell,  72  Ala. 
336  (citing  many  Alabama  cases);  Kelly 
v.  McCaw,  29  Ala.  227.  Conn.— Sharp 
r.  Curtiss,  15  Conn.  526,  532.  111. 
Gillespie  v.  Hughes,  86  111.  App.  202, 
211.  Mo. — Blair  v.  Ridgely,  41  Mo.  63, 
97  Am.  Dec.  248.  N.  H.— Owen  t>. 
Weston,  63  N.  H.  599,  4  Atl.  801,  56 
Am.  Rep.  547.  R.  I. — Royce  v.  Oakes, 
20  R.  I.  418,  39  Atl.  758,  39  L.  R.  A. 
845.  Eng. — Pasley  v.  Freeman,  3  T.  R. 
51,  63,  100  Eng.  Reprint  450;  Ashby 
v.  White,  2  Ld.  Raym.  938,  92  Eng. 
Reprint  126  (where  a  legal  voter  was  al- 
lowed to  recover  against  the  returning 
officer  for  refusing  to  receive  his  vote). 
While  a  court  will  adopt  a  new  rem- 
edy to  prevent  the  failure  of  justice 
or  to  enforce  the  settled  principles^  of 
law,  it  will  never  do  this  when  jus- 
tice can  be  attained  by  any  of  the 
remedies  already  known  to  the  law. 
Lamb  v.  Stone,  11  Pick.  (Mass.)  527. 
Impossible  To  Harmonize  Opinions  as 
to  Limits  of  Action. — As  has  been 
pointed  out  it  is  impossible  to  har- 
monize all  that  has  been  said  by  the 
courts,  even  of  the  highest  character, 
in  attempting  to  define  the  true  and 
exact  limits  of  an  action  on  the  case. 
Mulkey,  J.,  in  Nevin  t>.  Pullman  Palace 
Car  Co.,  106  111.  222,  46  Am.  Rep.  688. 
Approved  Form. — In  Griffin  v.  Far- 
well,   20   Vt.   151,  one   had   sued  out  a 
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writ,  returnable  before  a  justice  of  the 
peace,  and  caused  it  to  be  served  oa 
the  defendant,  and  then,  after  the  de- 
fendant had  prepared  his  defense,  gave 
legal  notice  of  the  discontinuance  of 
the  suit.  It  was  held  that  the  defend- 
ant having  no  other  remedy  was  en- 
titled to  prosecute  an  action  on  the  case 
to  recover  the  taxable  costs  which  he 
had  incurred  in  preparing  his  defense. 
In  this  case  the  following  form  of 
declaration  was  used:  "  'For  that,  to 
wit,  on  or  about  the  first  day  of  May, 
1845,  at  Westhaven  in  the  county  of 
Rutland,  the  defendant,  without  any 
cause  of  action,  prayed  out  a  writ  of 
attachment  in  his  favor  against  the 
plaintiff,  in  due  form  of  law,  signed  by 
William  C.  Kittridge,  justice  of  the 
peace  in  and  for  the  county  of  Rut- 
land aforesaid,  and  returnable  before 
said  Justice  Kittridge,  at  Westhaven 
aforesaid,  on  the  second  day  of  June, 
1845;  and  afterwards,  to  wit,  on  or 
about  the  fifteenth  day  of  May,  1845, 
the  defendant  procured  the  said  writ 
to  be  legally  served  on  the  plaintiff,  at 
Fairfax  in  the  county  of  Franklin,  by 
Reuben  Dewey,  who  then  was  and  still 
is  legal  constable  of  the  town  of  Fair- 
fax aforesaid,  by  arresting  the  body  of 
the  plaintiff  thereon;  and  after  the 
service  of  said  writ  on  said  plaintiff, 
and  before  the  return  day  thereof,  he, 
the  plaintiff,  incurred  great  costs  and 
expenses  and  charges  in  procuring  evi- 
dence, taking  depositions  and  retaining 
counsel  to  defend  said  suit,  to  wit,  the 
sum  of  twenty  dollars;  and  after  the 
plaintiff  had  incurred  the  said  costs  and 
expenses,  as  aforesaid,  and  before  the 
return  day  of  said  writ,  to  wit,  on  the 
thirtieth  day  of  May,  1845,  the  defend- 
ant, without  the  consent  of  the  plain- 
tiff, and  against  his  will,  and  with  a 
view  to  prevent  the  plaintiff  from  re- 
covering his  said  costs,  so  incurred  in 
preparing  to  defend  said  suit,  as  afore- 
said, withdrew  and  discontinued  his 
said  suit  against  the  plaintiff,  and 
neglected  and  refused  to  return  said 
writ  to  said  Justice  Kittridge,  and 
wholly  neglected  and  refused  to  enter 
and  prosecute  his  said  suit  against  the 
plaintiff;  whereby  the  plaintiff  was  pre- 
vented from  recovering  before  said  Jus- 
tice Kittridge  his  said  costs,  so  by  him 
incurred    as    aforesaid;    and    that    the 
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category.'1    And  to  maintain  the  action  it  is  not  necessary  that  there 
should  lie  any  moral  turpitude  in  the  act  complained  oi*.23 

B.  Tnis  Remedy  Is  Classed  With  Actions  Ex  Delicto.24  —  Con- 
tracts have  a  leading,  primary  obligation — to  do  a  specified  act;  to 
perform  a  specified  service,  or  to  pay  or  deliver  a  specified  thing  of 
value.  A  mere  failure  to  perform  such  obligation  is  not  a  tort,  and 
furnishes  no  foundation  for  an  action  on  the  case.  But  to  recover 
damages  received  by  reason  of  a  violation  of  a  duty  imposed  by  con- 
tract, or  growing  out  of  it  by  legal  implication,  case  will  lie,  or  assump- 
sit may  be  maintained  to  recover  for  the  breach  of  duty  at  the  option 


defendant  has  hitherto  neglected  and 
refused  to  pay  said  costs  to  the  plain- 
tiff.' " 

22.  111. — Nevin  v.  Pullman  Palace 
Car  Co.,  106  111.  222,  46  Am.  Rep.  6S8. 

N.   Y Piper   V.   Hoard,   107   N.   Y.   73, 

13  N.  E.  626,  1  Am.  St.  Rep.  789;  Vau 
Pelt  v.  MKlraw,  4  N.  Y.  110.  Eng. 
Pasley  V.  Freeman,  3  T.  R.  51,  100  Eng. 
Reprint  450;  Winsmore  v.  Greenbank, 
Willes,  577  (an  action  for  enticing 
away  the  plaintiff's  wife). 

"The  action  on  the  case  is  peculiarly 
adapted  to  the  redress  of  injuries  aris- 
ing from  new  relations,  in  which  par- 
ties may  be  placed  by  the  varying 
changes  in  society  and  business,  whether 
arising  from  statutory  provisions,  or 
otherwise.  It  is  held  to  lie,  in  general, 
where  one  man  sustains  an  injury  by 
the  misconduct  of  another,  for  which 
the  law  has  provided  no  other  adequate 
remedy."  Griffin  v.  Farwell,  20  Vt. 
151,  citing  Pasley  V.  Freeman,  3  T.  R. 
51,  63,  100  Eng.  Reprint  450;  Chapman 
V.  Pickersgill,  2  Wils.  K.  B.  145,  95  Eng. 
Reprint  734;  Ashby  V.  White,  2  Ld. 
Raym.  938,  92  Eng.  Reprint  126; 
Langridge  V.  Levy,  2  Mees.  &  W.  (Eng.) 
519. 

"It  does  not  follow  that  there  is  no 
remedy  for  the  wrong,  because  every 
form  of  action  when  brought  for  the 
first  time  must  have  been  without  a 
precedent  to  support  it."  Vann,  J., 
in  Kujek  V.  Goldman,  150  N.  Y.  176, 
44  N.  E.  773,  55  Am.  St.  Rep.  670,  34 
L.  R.  A.  156,  where  the  plaintiff  re- 
covered damages  from  the  defendant 
because  the  latter  by  representations 
of  the  chastity  of  a  woman  had  in- 
duced the  former  to  marry   her. 

In  Chapman  V.  Pickersgill,  2  Wils. 
K.  B.  145,  95  Eng.  Reprint  734,  an  ac- 
tion on  the  ease  for  falsely  and  ma- 
liciously suing  out  a  commission  of 
bankruptcy,   Lord    Chief   Justice   Pratt 


in  answer  to  the  objection  of  novelty 
said.  "I  wish  never  to  hear  this  ob- 
jection again.  This  action  is  for  a 
tort;  torts  are  infinitely  various,  not 
limited  or  confined;  for  there  is  nothing 
in  nature  but  may  be  an  instrument  of 
mischief." 

"The  earliest  writs  and  processes," 
says  Petersdorff,  "were  necessarily  con- 
fined to  the  most  obvious  kinds  of  in- 
juries; for  whilst  mankind  was  in  a 
crude  and  infant  state,  the  extent  and 
diversity  of  human  evil  was  scarcely 
perceptible;  but  the  progress  of  society 
soon  disclosed  its  magnitude.  Cases  of 
aggression  arose,  novel  in  their  cir- 
cumstances, and  beyond  the  scope  of 
any  writs  then  known  in  practice  or 
within  the  limits  affixed  to  the  power  of 
the  person  whose  duty  it  was  to  pre- 
pare judicial  process."  5  Petersdorff 
Com.  Law,  191.  While  it  is  not  a  con- 
clusive objection  to  an  action  that  it  is 
novel,  the  court  will  exercise  caution 
before  entering  upon  a  new  application 
of  recognized  rules  of  law  or  of  equity. 
Revnolds,  P.  J.,  in  Beach  v.  Ryan  (Mo. 
A  pp.),  133   S.  W.  635. 

23.  111. — Doremus    v.    Hennessy,     62 

111.  App.  391.     Mass Adams  v.  Paige, 

7  Pick.  542,  an  action  on  the  case  for 
a  conspiracy  to  defeat  the  plaintiffs  in 
their  efforts  to  recover  a  debt  by  first 
suing  the  debtor,  and  proceeding  to 
execution  and  sale  of  his  property.  Pa. 
Keller  v.  Stoltz,  71  Pa.  356. 

24.  So  in  Huddersfield  Canal  Co.  o. 
Buckley,  7  T.  R.  36,  101  Eng.  Reprint 
S43,  it  was  held,  under  an  act  of  par 
liament  empowering  the  company  to 
sue  for  calls,  etc.,  by  action  of  debt 
or  on  the  case,  that  an  action  in  form 
ex  delicto  was  maintainable,  notwith- 
standing the  defendant  might  thereby 
be  deprived  of  the  advantage  of  avail- 
ing himself  of  a  set-off  or  counter- 
claim. 
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of  the  plaintiff.28  This  is  illustrated  most  frequently  in  suits  between 
bailor  and  bailee;26  between  carrier  and  shipper  or  passenger;27  be- 
tween     attorney      and      client;28      between      physician      and      pa- 


Case  and  assumpsit  are  often  concur- 
rent remedies.  See  Milford  v.  Bangor, 
R.  &  E.  Co.,  104  Me.  233,  71  Atl.  759. 
And  see  the  title   "Assumpsit." 

25.  U.  S—  Emigh  v.  Pittsburg,  etc 
R.  Co.,  4  Biss.  114,  8  Fed.  Cas.  No. 
4,449.  Ala. — Sharpe  V.  Birmingham 
Nat.  Bank,  87  Ala.  644,  7  So.  106;  Mo- 
bile Life  Ins.  Co.  v.  Randall,  74  Ala. 
170;  Adams  V.  Robinson,  65  Ala.  586. 
Ark.— Brooks  v.  Clifton,  22  Ark.  54; 
Ferrier  v.  Wood,  9  Ark.  85.  111. — Bates 
v.  Bates  Mach.  Co.,  230  111.  619,  82 
N.  E.  911;  Nevin  v.  Pullman  Palace 
Car  Co.,  106  111.  222,  46  Am.  Rep.  688; 
Sturges  v.  Keith,  57  111.  451,  11  Am. 
Rep.  28;  Standard  Brewery  v.  Hales, 
etc.  Malting  Co.,  70  111.  App.  363.  Ind. 
Flint  &  Walling  Mfg.  Co.  v.  Beckett, 
167  Ind.  491,  498,  79  N.  E.  503,  12 
L.  R.  A.  (N.  S.)  924.  Me.— Hinks  v. 
Hinks,  46  Me.  423.  Md.— Philadelphia, 
etc.  R.  Co.  v.  Constable,  39  Md.  149. 
Mass.— Ashley   v.   Root,    4     Allen     504. 

Mich Walker    v.    Mellish,    135    Mich. 

465,  98  N.  W.  2.  N.  H—  Welch  v. 
Concord  R.  Co.,  68  N.  H.  206,  44  Atl. 
304.  N.  J.— SavTes  v.  Springfield.  8 
N.  J.  L.  166.  N.  Y  — Van  Pelt  v.  Mc- 
Graw,  4  N.  Y.  110;  Howe  v.  Cook,  21 
Wend.  29;  Church  v.  Mumford,  11 
Johns.  479.  N.  C. — Twidy  v.  Saunder- 
son,  31  N.  C.  5.  Pa. — Lindeman  v.  Lind- 
sey,  69  Pa.  93,  8  Am.  Rep.  219; 
Pittsburg  v.  Grier,  22  Pa.  54,  60  Am. 
Dec.  65.  Vt.— Mullin  v.  Flanders,  73  Vt. 
95,  50  Atl.  813;  Gregoir  v.  Leonard,  71 
Vt.  410,  45  Atl.  748.  Va.— Ferrill  v. 
Brewis'  Admr.,  25  Gratt.  765;  Southern 
Exp.  Co.  v.  McVeigh,  20  Gratt.  264. 
Eng.— Eslee  v.  Gatward.  5  T.  R.  143, 
2  Chit.  304,  24  R.  R.  639,  1  D.  &  R. 
97, 18  E.  C.  L.  344,  101  Eng.  Beprint  82; 
Dickson  v.  Clifton,  2  Wils.  K.  B.  319, 
95  Eng.  Reprint  834;  Coggs  v.  Bernard, 
2  Ld.  Raym.  909,  92  Eng.  Reprint  107 
(leading  case  on  the  law  of  bailments) ; 
Boorman  v.  Brown,  11  CL  &  F.  1,  8 
Eng.  Beprint  1003  (where  the  duty 
arose  out  of  an  express  contract); 
Brown  v.  Edinsrton,  1  Drinke  106,  10 
L.  J.  C.  P.  66,  2  M.  &  G.  279,  2  Scott 
(N.  R.)  496,  40  E.  C.  L.  371;  Pozzi  v. 
Shipton,  8  A.  &  E.  963,  8  L.  J.  Q.  B.  1, 
1  P.  &  D.  4,  35  E.  C.  L.  574;  Hancock 
V.    CaiTyn,   8   Bing.   358,   1   L.   J.   a   P. 


104,  1  Moore  &  S.  521,  21  E.  C.  L.  318; 
Ansell  v.  Waterhouse,  2  Chit.  1,  6  M.  & 
S.  385,  18  R.  R.  413,  18  E.  C.  L.  469; 
Burnett  v.  Lynch,  6  B.  &  C.  589,  8  D. 
&  R.  368,  4  L.  J.  K.  B.  (O.  S.)  274. 

And  see  the  title  "Assumpsit." 

When  the  active  proceeds  for  conse- 
quential damages,  and  those  caused  by 
gross  neglect,  and  not  a  mere  breach  of 
contract,  it  sounds  ex  delicto,  as  much 
as  trespass  itself.  The  New  Jersey 
Steam  Nav.  Co.  v.  The  Merchants' 
Bank,  6  How.  344,  12  L.  ed.  465. 

"The  gravamen  of  the  charge  in  an 
action  on  the  case  is  the  tort  or  wrong 
of  the  defendant,  notwithstanding  such 
tort  or  wrong  may  be  also  a  breach  of 
an  express  or  implied  contract,  whereas 
in  an  action  ex  contractu  the  gist  of  the 
action  is  the  breach  of  the  contract, 
without  regard  to  the  tortious  character 
of  the  act  of  the  defendant."  Nevin 
v.  Pullman  Palace  Car  Co.,  106  111.  222, 
46  Am.  Rep.  688. 

In  Rich  v.  New  York,  etc.  R.  Co., 
'87  N.  Y.  382,  Judge  Finch  makes  thia 
distinction  very  clear. 

26.  Ark. — Ferrier  v.  Wood,  9  Ark. 
85.  111. — Nevin  v.  Pullman  Palace  Car 
Co.,  106  111.  222,  46  Am.  Rep.  688.  N.  Y. 
Howe  v.  Cook,  21  Wend.  29.  Eng. 
Coggs  v.  Bernard,  2  Ld.  Raym.  909,  92 
Eng.  Reprint   107,  leading  case. 

In  gratuitous  bailments  it  is  peculiar- 
ly appropriate.  Ferrill  v.  Brewis' 
Admr.,  25  Gratt.  (Va.)   765. 

27.  Ferrier  v.  Wood,  9  Ark.  85; 
Nevin  v.  Pullman  Palace  Car  Co.,  106 
111.  222,  46  Am.  Rep.  688. 

28.  Ark. — Ferrier    v.    Wood,    9    Ark. 

85.     Ill Nevin  v.  Pullman  Palace  Car 

Co.,  106  111.  222,  46  Am.  Rep.  688.  N.  Y. 
Howe  V.  Cook,  21  Wend.  29.  Pa— Mc- 
Cutcheon  v.  City,  7  Phila.  207. 

Where  an  attorney  undertakes  to  col- 
lect a  debt  for  a  client  and  through 
gross  negligence  embarrasses  its  col- 
lection and  puts  it  in  such  a  situation 
that  the  creditor  cannot  so  readily  real- 
ize the  amount  of  his  elaim,  and  the 
debt  is  thereby  rendered  of  less  value, 
the  creditor  is  entitled  to  recover  of 
the  attorney  in  an  action  on  the  case. 
Wilson  v.  Coffin,  2  Cush.  (Mass.)  316. 
In  this  case  the  attorney  obtained  two 
judgments,    and    took    out    two    execu- 
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tient;29  and  in  certain  classes  of  cases  between  landlord  and  tenant.'0 
Perhaps  the  best  criterion  for  determining  whether  an  action  is  in 
form  ex  contractu  or  ex  delicto  is  this:  if  the  cause  of  action,  as  stated 
in  the  declaration  or  complaint,  arises  from  a  breach  of  promise,  the 
action  is  ex  contractu;  but  if  the  cause  of  action  arises  from  a  breach 
of  duty,  growing  out  of  the  contract,  it  is,  in  form,  ex  delicto,  and  the 
action  is  case.81 

C.  Illustrations.  —  1.  Failure  to  Perform  Obligations  Imposed 
by  Law. — Where  one  neglects  to  perform  an  obligation  imposed  upon 
him  by  law,  case  will  lie  to  recover  for  resulting  injuries.*1 


tions  on  the  plaintiff's  demands  against 
the  debtor  and  took  a  note  for  the 
amount  of  both  executions  payable  to 
himself  or  order,  and  a  mortgage  to 
secure  the  same.  The  fact  that  the 
debtor  was  solvent  was  immaterial.  See 
further  the  title   "Attorneys." 

29.  Nevin  v.  Pullman  Palace  Car  Co., 
106  111.  222,  46  Am.  Rep.  688,  per  Mul- 
key,  J. 

30.  Thus  where  one  rents  a  house  for 
the  purpose  of  storing  furniture  in  it, 
and  in  violation  of  the  contract  stores 
heavy  articles  therein,  by  means  of 
which  it  is  destroyed,  ease  will  lie  and 
not  trespass.  Brooks  v.  Clifton,  22  Ark. 
54. 

31.  Wilkinson  v.  Moseley,  18  Ala. 
288.  See  also  Nevin  v.  Pullman  Palace 
Car  Co.,  106  111.  222,  46  Am.  Rep.  688, 
per  Mulkey,  J. 

For  instance,  if  the  declaration  al- 
lege the  hiring  of  a  horse  to  ride  to 
a  certain  place,  and  that  the  defendant 
rode  him  so  immoderately  that  he  died, 
this  would  be  case;  for  the  contract  of 
hiring  imposed  upon  him  the  duty  to 
ride  in  reason,  or  not  unreasonably 
fast;  but  if  the  declaration  allege  the 
hiring,  and  that  he  promised  to  ride 
with  reasonable  speed,  but  not  regard- 
ing his  promise  he  rode  the  horse  im- 
moderately, whereby  he  died,  the  ac- 
tion may  be  considered  assumpsit. 
Wilkinson  v.  Moseley,  18  Ala.  288. 

32.  TJ.  S. — Emigh  V.  Pittsburg,  etc. 
R.  Co.,  4  Biss.  114,  8  Fed.  Cas.  No. 
4,449.  Ala. — Alabama  M.  R.  Co.  v.  Mar- 
tin, 100  Ala  511,  14  So.  401;  Mobile 
Life  Ins.  Co.  v.  Randall,  74  Ala.  170. 
111. — Standard  Brewery  v.  Hales,  etc 
Malt.  Co.,  TV  111.  App.  363.  Md.— Phil- 
adelphia, etc.  R.  Co.  v.  Constable,  39 
Md.  149.  Mass. — Riddle  v.  Proprietors, 
Merrimack  River  Locks,  etc.,  7  Mass. 
169,  5  Am.  Dec.  35,  holding  that  case 
was  the  remedy  to  recover  from  a  canal 


eompany  for  isilure  to  provide  a  canal 
of  sufficient  width  as  required  by  law 
to  paes  plaintiff's  raft.  Ohio. — Brown 
Co.  v.  Butt,  2  Ohio  349,  an  action  by 
a  sheriff  against  county  commissioners 
for  failure  to  provide  a  proper  jail. 
Pa.— Neely  v.  McCormick,  25  Pa.  255; 
Pittsburg  v.  Grier,  22  Pa.  54,  60  Am. 
Dec.  65.  Vt. — Gregoir  v.  Leonard,  71 
Vt.  410,  45  Atl.  748.  Va.— Southern 
Exp.  Co.  v.  McVeigh,  20  Gratt.  264,  al- 
though the  breach  of  duty  assigned  is 
the  doing  or  not  doing  of  something, 
contrary  to  an  agreement  made  in  the 
course  of  such  employment,  by  the 
party  on  whom  such  general  duty  is 
imposed.  W.  Va. — Mapel  v.  John,  42 
W.  Va.  30,  24  S.  E.  608,  57  Am.  St. 
Rep.   839,  32  L.   R.  A.   800. 

A  city  is  liable  in  case  for  special 
injury  sustained  by  an  individual  in 
consequence  of  its  negleet  to  keep  a 
wharf  in  order.  Pittsburg  v.  Grier,  22 
Pa.  54,  60  Am.  Dec.  65. 

Nonfeasance — Case  will  lie  for  a 
mere  nonfeasance  against  a  person  or 
corporation  exercising  certain  public 
trades  or  employments,  where  no  con- 
tractual relation  exists,  as  for  example, 
where  a  common  carrier,  having  the 
requisite  means  of  transportation,  re- 
fuses to  carry  goods  or  passengers. 
Nevin  v.  Pullman  Palace  Car  Co.,  106 
111.  222,  46  Am.  Rep.  688,  citing  Chit., 
PI.,   Vol.   I,   p.    136. 

Default  of  Surety. — Where  one  of  two 
sureties  on  a  forthcoming  bond  obtains 
possession  of  the  property  pending  the 
claim  suit  wherein  the  bond  was  given, 
upon  the  determination  of  the  claim 
suit  in  favor  of  the  plaintiff  in  the 
original  suit  and  the  rendition  of  judg- 
ment therein  for  the  property,  with  as- 
sessment of  value  thereof,  the  surety 
having  possession  of  the  property  is 
under  a  legal  duty  to  his  co-surety  to 
surrender  the  property,  or  its  assessed 
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2.  Wrongful  Acts  Under  Process.  —  An  action  on  the  case  is  the 
only  proper  remedy  for  the  malicious  use  of  process  regularly  issued 
from  a  court  of  competent  jurisdiction;33  but  when  the  proceeding 
complained  of  is  merely  irregular,  on  account  of  lack  of  jurisdiction 
or  otherwise,  trespass  is  generally  the  proper  remedy.8* 


value  in  exoneration  of  the  latter 's  al- 
ternate liability;  and  if  by  reason  of 
such  surety's  default  in  the  perform- 
ance of  the  duty  thus  imposed,  his  co- 
surety is  forced  to  pay  the  assessed 
value  of  the  property,  he  can  maintain 
an  aetion  on  the  ease  against  the  de- 
faulting surety  to  recover  the  damages 
thereby  occasioned.  Britt  V.  Pitts,  111 
Ala.  401,  20  So.  484. 

Breach  of  Trust. — "The  case  of  Rob- 
inson v.  Threadgill,  13  Ired.  Law  R.  40, 
is  in  point,  and  is  almost  identical  with 
this.  There,  as  here,  the  action  was 
trespass  on  the  case  for  failing  to  col- 
lect or  return  two  promissory  notes 
placed  in  defendant's  hands  for  collec- 
tion. It  was  objected  that  the  plaintiff 
had  mistaken  his  remedy;  that  he  ought 
to  have  sued  in  assumpsit.  Nash,  J., 
speaking  for  the  court,  said  that  case 
was  the  appropriate  remedy.  Where 
the  law  from  a  given  statement  of 
facts  raises  an  obligation  to  do  a  par- 
ticular act,  and  there  is  a  breach  of 
that  obligation  and  a  consequential 
damage,  an  action  on  the  ease  founded 
on  the  tort  is  proper.  Here  the  law 
raised  an  obligation  on  the  defendant 
to  do  a  particular  act,  to  wit:  to  col- 
lect or  return  the  notes,  and  he  was 
guilty  of  a  breach  of  that  obligation. 
The  plaintiff  was  at  liberty  to  consider 
the  breach  of  duty  as  his  gravamen, 
and  case  was  his  appropriate  remedy, 
though  he  might  have  sued  in  assump- 
sit. Govell  v.  Randridge,  3  East's  R. 
62;  Samuel  v.  Judin,  Ibid  333;  3  Rob. 
Prac.  439."  Ferrill  v.  Brewis'  Admr.. 
25  Gratt.  (Va.)  765.  See,  to  the  same 
effect,  Gillespie  v.  Hughes,  86  111.  App. 
202. 

33.  TJ.  S. — Smith  v.  Miles,  Hempst. 
34.  22  Fed.  Cas.  No.  13,079a.  Ala. 
Warfield  r.  Campbell,  35  Ala.  349;  Shep- 
pard  v.  Furniss,  19  Ala.  760;  Duck- 
worth V.  Johnston,  7  Ala.  578.  Ark. 
Emrich  V.  Little  Rock  Tract,  Etc.  Co., 
71  Ark.  71,  70  S.  W.  1035;  Chrisman 
V.  Carney,  33  Ark.  316.  Conn. — Cannon 
V.  Sipples,  39  Conn.  505;  Stone  V.  Stev- 
ens, 12  Conn.  219,  30  Am.  Dee.  611; 
"Watson  r.  Watson.  9  Conn.  140.  23  Am. 
Dec.   324.     Ga. — Riley  v.   Johnston,   13 
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Ga.  260.  111.— Blalock  v.  Randall,  76 
111.  224;  Frankenthal  v.  Camp,  55  HL 
169;  Gay  v.  DeWerff,  17  111.  App.  417. 
Ky. — Lovier  x>.  Gilpin,  6  Dana  321; 
Owens  v.  Starr,  2  Litt.  230.  Me. — Plum- 
mer  v.  Dennett,  6  Me.  421,  20  Am.  Dec. 
316.  Md  —  Warfield  v.  Walter,  11  Gill 
&  J.  80;  Turner  v.  Walker,  3  Gill  &  J. 
377,  22  Am.  Dec.  329.  Mass. — Adams 
v.  Paige,  7  Piek.  542;  Hayden  v.  Shed, 

11    Mass.   500.     Miss Mask   v.   Rawls, 

57  Miss.  270.  N.  Y, — Beaty  v.  Perkins, 
6  Wend.  382.  N.  C— Zachary  v.  Hold- 
en,  47  N.  C.  453;  Baldridge  v.  Allen, 
24  N.  C.  206.  Pa.— Kennedy  v.  Bar- 
nett,  64  Pa.  141;  Barnett  v.  Reed,  51 
Pa.  190,  88  Am.  Dec.  574.  But  see 
Berry  V.  Hamill,  12  Serg.  &  R.  210. 
R.  L— Hobb's  v.  Ray,  18  R.  L  84,  25 
Atl.  694.  S.  C. — Hamilton  v.  Feemster, 
4  Rich.  573;  Miller  v.  Grice,  1  Rich. 
147;  Fripp  v.  Martin,  1  Spears  236; 
Cooper  v.  Halbert,  2  MeMul.  419; 
Brown  v.  Wood,  1  Bailey  457;  McHugh 
v.  Pundt,  1  Bailey  441.  Va. — Shaver 
v.  White,  6  Munf.  110,  8  Am.  Dec. 
730.  Eng.—  Elsee  v.  Smith,  2  Chit.  304, 
1  D.  &  R.  97,  24  R.  R.  639,  18  E.  C.  L. 
344,  5  T.  R.  143,  101  Eng.  Reprint  '82; 
Belk  v.  Broadbent,  3  T.  R.  183,  100  Eng. 
Reprint  522;  Chapman  v.  Piekersgill,  2 
Wils.  K.  B.  145,  95  Eng.  Reprint  734; 
Bourden  v.  Alloway,  11  Mod.  183,  88 
Eng.  Reprint  975;  Grainger  v.  Hill,  4 
Bine.  N.  C.  212,  7  L.  J.  C.  P.  85,  5 
Scott  561,  33  E.  C.  L.  328.  Can.— Wile 
v.  Cayley,  14  U.  a  Q.  B.  285;  Ken- 
drick  v.  Lee,  6  U.  C.  Q.  B.  (O.  S.)  27; 
Caldwell  v.  Winslow,  7  N.  Bruns.  203. 
See  Hunt  V.  McArthur,  24  U.  C.  Q.  B. 
254. 

Malicious  interference  to  resist  a  pre- 
emptioner's  application,  without  prob- 
able cause,  is  a  ground  for  an  action 
on  the  case.  Hoyt  v.  Macon,  2  Colo. 
113. 

But  an  action  against  a  plaintiff  in 
execution,  for  causing  an  execution 
against  another  person  to  be  levied  on 
the  plaintiff's  goods,  is  trespass,  not 
case.  Wickliffe  ta.  Sanders,  6  T.  B. 
Mon.  (Kv.)  296. 

34.  Ala. — Sheppard  v.  Furniss,  19 
Ala.    760,     N.    C— Baldridge   ta.    Allen, 
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3.  Wrongful  Acts  of  Servants.  —  Case  is  the  proper  remedy  by 
which  to  pursue  a  master  for  damage  arising  from  the  negligence  or 
nnski!  fullness  of  his  servanl  acting  in  the  course  of  his  employment,88 
and  for  consequential  injuries  following  as  a  natural  and  probable  re- 
sult of  a  directed  act,  case  will  li< 

Wherever  a  servant  is  commanded  to  do  only  a  lawful  act,  and  does 
it  in  an  unlawful  way,  so  as  to  injure  another,  case  is  the  proper  rem- 
edy; lad  where  the  act  is  unlawful  in  and  of  itself,  trespass  will  lie.;T 

4.  Injuries  Sustained  in  Various  Relations. —  As  a  rule  one  may 
elect  to  sue  in  trespass  or  in  case  where  the  injury  \'>>v  which  redress 
is  sought  is  criminal  conversation  with  plaintiff's  wife,88  or  the  seduc- 
tion of  his  daughter,39  or  loss  resulting  from    the    seduction    of    his 


24  N.  C.  206.  Can.— Cameron  v.  Plav- 
ter,  34  U.  C.  Q.  B.  13S;  Hunt  V.  Mc- 
Arthur,  24  U.  ('.  Q.  B.  254. 

Election  of  Remedies. — Where  a  pro- 
ceeding is  malicious  and  unfounded, 
though  instituted  before  a  court  hav- 
ing no  jurisdiction,  either  trespass  or 
case  may  be  maintained.  Conn. — Stone 
V.  Stevens,  12  Conn.  219,  30  Am.  Dec. 
611.  Ky.— Hays  v.  Younglove,  7  B. 
Mon.  545.  Va. — Olinger  v.  M '(  hesney, 
7  Leigh  660. 

35.  U.  S.— Canadian  P.  R.  Co.  v. 
Clark,  73  Fed.  76,  74  Fed.  362,  38  U.  S. 
App.  447,  20  C.  C.  A.  477;  Emigh  V. 
Pittsburgh,  etc.  R.  Co.,  4  Biss.  114,  S 
Fed.  Cas.  No.  4,449.  Ala. — Lindsay  v. 
Griffin,  22  Ala.  629.  Ark.— Emrieh  V. 
Little  Rock  Tract.  Co.,  71  Ark.  71,  70 
S.  W.  1035.  Conn.— Havens  v.  Hart- 
ford, etc.  E.  Co.,  2S  Conn.  69.  111.— 
St.  Louis,  etc.  E.  Co.  r.  Dalby,  19  111. 
352,  375;  Illinois  Cent.  E.  Co.  v.  Reedy, 
17  111.  5S0.  Mass. — Heridia  '".  A  vies, 
12  Pick.  334;  Campbell  v.  Phelps,  17 
Mass.  243,  '18  Mass.  62,  11  Am.  Dec. 
139;  Barnes  v.  Hurd,  11  Mass.  57.  N. 
J. — Price  v.  New  Jersey  E.  etc.  Co.,  31 
N.  J.  L.  229.  Pa.— Drew  r.  Peer,  93  Pa. 
234;  Allegheny  Val.  E,  Co.  v.  McLain, 
91  Pa.  44:!;  Philadelphia,  etc.  R.  Co., 
v.  Wilt,  4  Whart.  143.  R.  I.— Mosses- 
sian  v.  Callender,  24  R.  I.  168,  ."",i>  Atl. 
806.  Vt.— Clafllin  r.  Wilcox,  18  At.  605. 
Eng. — Sharrod  v.  London,  etc.  R.  Co., 
4  Exeh.  580,  14  .Tur.  23;  Bretherton  v. 
Wood,  3  B.  &  B.  54,  6  Moore  C.  P.  141, 
9  Price  408,  23  R.  R.  556. 

36.  Thus  case  will  lie  for  a  conse- 
quential injury  sustained  by  the  plain- 
tiff by  the  fact  that  defendant's  serv- 
ant with  his  express  directions,  rode 
plaintiff's  mare  several  miles  through 
different    farms,    and    turned    her    out, 


whereby  plaintiff  lost  her  services  for 
many  days,  and  the  trespass  could  not 
be  justified  on  the  ground  that  the 
mare  wa3  trespassing  on  defendant's 
close.  The  defendant  had  the  right  to 
arrest  the  mischief  to  his  close,  by 
removing  the  trespassing  animal  to 
the  exterior  limits  of  it,  but  further 
than  this  he  could  not  go.  Knott  V. 
Digges,  6  Har.  &  J.  (Md.)   230. 

37.  To  Illustrate. — Suppose  a  pas- 
senger on  a  railroad  actually  refuses 
to  pay  his  fare,  the  act  of  removing 
him  from  the  cars  would  be  lawful,  and 
if  the  conductor  does  this  lawful  act 
so  carelessly  as  to  produce  an  injury, 
the  remedy  would  be  case  against  the 
company;  but  if  he  does  not  refuse  to 
pay  the  fare  which  he  was  legally 
bound  to  pay,  the  act  of  attempting  to 
remove  him  from  the  cars  is  itself  un- 
lawful, and  trespass  may  be  main- 
tained. St.  Louis,  etc.  R.  Co.  v.  Dalby, 
19  111.  352,  375. 

38.  Van  Vacter  v.  McKillip,  7 
Blackf.  (Ind.)  578;  Claftin  v.  Wilcox, 
IS  Vt.  605. 

But  if  the  wrong  be  not  committed 
on  plaintiff's  premises  only  ease  will 
lie.     Clough   v.  Tenney,  5  Me.  446. 

39.  Me. — Clough  r.  Tenney,  5  Me. 
446.  N.  J. — Vanhorn  r.  Freeman,  6  N. 
J.  L.  322.  N.  Y.— Moran  r.  Dawes,  4 
Cow.  412.  Pa.— Ream  r.  Rank,  3  Serg. 
&  R.  215.  Vt.— Claflin  v.  Wilcox,  is 
Vt.  605.  Eng.— Bennett  v.  Allcott,  2 
T.  E.  166,  100  Eng.  Reprint  90;  Speight 
v.  Oliviera,  2  Stark.  493,  3  E.  C.  L. 
44". 

Seduction  of  Daughter. — "Trespass 
on  the  case  may  properly  be  brought 
by  a  father,  for  loss  of  the  service  of 
his  daughter,  and  expenses  incurred  by 
him,   in   consequence   of   her   being   de- 
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servant,40  or  an  assault  and  battery  upon  his  wife,41  child,42  or  servant,43 
although  case  is  the  usual  remedy.44 

If,  for  seduction  an  action  of  trespass  is  brought,  damages  for  the 
seduction  and  loss  of  service  may  be  laid  as  matter  of  aggravation,  but 


bauched  and  got  with  child;  no  forcible 
injury  to  himself  or  his  property  being 
alleged  in  the  declaration."  Parker  v. 
Elliott,  6  Munf.  (Va.)  587.  See  gen- 
erally title   "Seduction." 

40.     Claflin  v.  Wilcox,  18  Vt.  605. 
Form.— "For  that  the  plaintiff,  from 

f  to  ,  at  S  aforesaid,  was 

possessed  of  a  negro  woman  servant, 
named  Eose,  and  during  all  that  time, 
from  her  service  and  labour  in  his  af- 
fairs, ought  to  and  might  have  received 
great  profit  and  advantage  arising 
therefrom:  Nevertheless,  the  said  D, 
(defendant)  in  no  wise  ignorant  of  the 
premises,  but  intending  wickedly  to  de- 
prive the  plaintiff  of  all  service  and 
labour  of  the  said  Eose,  and  all  profit 
and    advantage    arising    therefrom,    on 

,  at  said  S,  made  an  assault  upon 

the  body  of  the  said  Eose,  and  her 
carnally  knew,  and  begot  on  her  body 
a  female  bastard  child,  of  which  the 
said  Eose  was  delivered  at  said  S,  on 

;   from  and  by    all    which,     the 

said  plaintiff  hath  suffered  much  loss 
and  damage,  and  hath  wholly  been  de- 
prived of  all  service  and  labour  of  the 
said  Eose,  and  all  benefit  and  advan- 
tage arising  therefrom,  for  nine  months 
last  past,  and  hath  been  put  to  great 
charge  and  extraordinary  expense,  by 
reason  of  the  premises." 

41.  "Where  damages  are  claimed  by 
a  husband  for  loss  of  his  wife's  serv- 
ices, and  for  medical  attendance  re- 
sulting from  a  personal  injury  to  her, 
case  is  the  proper  form  of  action.  The 
right  to  the  services  is  an  intangible 
right,  and  therefore  not  the  subject 
of  immediate  forcible  injury,  such  as 
may  be  inflicted  on  tangible  or  cor- 
poreal property.  Drew  v.  Peer,  93  Pa. 
234.  In  this  case  ' '  the  narr.  averred 
that  on  April  16th,  1874,  the  plaintiff 
purchased  two  reserved  seats  and  tick- 
ets of  admission  to  the  Arch  Street 
Theatre,  of  which  defendant  was  the 
lessee  and  proprietress;  that  as  the 
holders  of  said  tickets,  plaintiff  and 
his  wife  were  entitled  to  enter  and 
occupy  said  seats;  that  in  pursuance 
of  such  right  plaintiff  and  his  wife  had 
presented  said  tickets  at  the  door  of 
said  theatre   on  the  evening  of    April 

Vol.  IV 


16th,  1874,  and  attempted  to  enter,  but 
the  defendant  refused  them  admission 
and  ejected,  expelled,  thrust  out, 
evicted,  pushed  and  shoved  the  said 
plaintiff  and  his  said  wife  from  the 
theatre  into  the  street  in  front  of  the 
theatre,  and  with  great  force  and  vio- 
lence, shook  and  pulled  about  him  the 
said  plaintiff  and  his  said  wife,  where- 
by the  plaintiff  has  been  greatly  in- 
jured and  prevented  from  having  the 
right  of  admission  to  the  said  Arch 
Street  Theatre,  and  the  right  to  be 
present  at  and  see  the  said  perform- 
ances and  exhibitions,  and  to  use  and 
enjoy  the  said  two  seats,  and  the  said 
Eaehael  Allendesa  Peer,  his  wife,  by 
means  of  the  several  premises,  was 
then  and  there  greatly  hurt,  bruised 
and  wounded,  and  became,  and  was, 
sick,  sore,  lame  and  disordered,  and  so 
remained  and  continued  for  a  long 
space  of  time,  to-wit,  for  the  space  of 
two  weeks  then  next  following,  whereby 
he,  the  said  plaintiff,  during  all  that 
time,  lost  and  was  deprived  of  all  the 
comfort,  benefit  and  assistance  of  his 
said  wife,  in  his  domestic  affairs,  which 
he  might,  and  otherwise  would  have 
had,  and  whereby  also,  he,  the  said 
plaintiff,  was  forced  and  obliged  to, 
and  did  necessarily  pay,  lay  out  and 
expend  a  large  sum  of  money,  to-wit, 
the  sum  of  $500,  in  and  about  endeav- 
oring to  have  her,  his  said  wife,  cured, 
&c." 

42.  Durden  v.  Barnett,  7  Ala.  169; 
Clafln  r.  Wilcox,  18  Vt.  605. 

Trespass  More  Appropriate  Remedy. 
For  an  injury  done  to  the  person  of 
the  plaintiff's  minor  daughter  by  beat- 
ing, perhaps  either  trespass  or  case 
would  be  sustained,  but  there  being  an 
exhibition  of  actual  force,  the  former , 
is  the  more  appropriate  remedy. 
Hoover  v.  Heim,  7  Watts  (Pa.)  62. 

43.  Clafln  v.  Wilcox,  18  Vt.  605. 

44.  "There  is  no  doubt  that  tres- 
pass is  a  proper  form  of  action  for 
the  injury  done  by  seducing  a  wife. 
(1  Selwyn,  11.  5  Term  402.)  But,  how- 
ever unusual  in  practice,  there  is  little 
reason  in  saying  that  case  also  is  not 
competent  to  be  brought.  To  suppose 
the  injury  invariably  done  with  force, 
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the  direct  injury  may  be  waived,  and  in  an  action  on  the  case  the 
declaration  may  be  framed  to  meet  the  consequential  injury,  disre-1 
garding  entirely  every  consideration  except  the  loss  of  service  and  the 
more  important  one  of  seduction  and  disgrace.45 

And  similarly  an  action  on  the  case  may  be  maintained  by  a  hus- 
band for  injuries  to  his  wife  occasioned  by  fright  due  to  the  defend- 
ant's acts.4"     Case  may  be  brought  to  recover  damages  for  causing  a 


is  neither  true  nor  characteristic  of  the 
act  charged;  for  though  a  misdeed,  n<> 
direct  force  is  employed;  but  the  in- 
jury  consists  in  the  alienation  of  the 
affections  of  the  wife,  and  the  corrup- 
tion of  her  morals.  The  mortification 
of  mind,  the  consequent  depression  of 
the  husband's  happiness,  and  the  loss 
of  her  society,  are  the  positive  evils. 
Besides,  the  proper  adaptation  of  this 
form  of  action  to  the  true  character  of 
the  injury,  there  are  not  wanting  the 
opinions  of  writers,  nor  the  expressions 
of  judges  to  authorize  the  conclusion 
that  case  is  a  proper  form  of  action. 
(6  East,  251,  287,  3S8,  391.  1  Chitty, 
264.  1  Tidd,  6.  Boss.  &  Pull.  474)." 
Haney  c.  Townsend,  1  McCord  (S.  C.) 
206. 

In  Ream  v.  Rank,  3  Serg.  &  R.  (Pa.) 
215,  upon  the  question  as  to  whether 
trespass  or  case  should  be  brought  by 
a  father  for  the  debauching;  of  a  daugh- 
ter, the  court  said:  "In  order  to  sup- 
port an  action  of  trespass,  a  fiction  is 
resorted  to,  viz.:  that  the  defendant 
committed  an  assault  on  the  woman. 
I  will  not  say  that  such  fiction,  rest- 
ing on  long  practice,  may  not  be  sup- 
ported; because  it  is  not  very  material, 
in  what  form  the  suit  is  brought,  pro- 
vided the  cause  be  tried  on  its  merits; 
but  I  may  safely  say  that  a  different 
form,  in  which  truth  is  told  and  fiction 
discarded,  is  not  only  maintainable, 
but  most  proper.  Without  deciding, 
therefore,  that  trespass  would  not  lie, 
I  am  of  opinion  that  the  action  on  the 
case  is  good." 

"The  legal  ground  upon  which  the 
parent,  or  he  who  stands  in  the  place 
of  the  parent,  is  permitted  to  recover 
damages  against  the  seducer  is  a  real 
or  supposed  loss  of  service  on  his  part, 
occasioned  by  the  injury.  This  being 
the  consequential  and  not  the  direct  ef- 
fect of  the  seduction,  according  to  the 
distinction  now  well  settled  between 
case  and  trespass,  redress  must  be 
sought  in 'the  form  of  an  action  on  the 
case."     Clough  v.   Tenney,  5  Me.   446. 


45.  Me. — Clough  v.  Tenney,  5  Me. 
flii.  N.  J. —  Furman  v.  A.pplegate,  23  X. 
J.  L.  28.  N.  Y  —  Moran  v.  Dawes,  4 
Cow.  412.  Pa. — Ream  v.  Rank,  3  Serg. 
&  R.  215. 

46.  In  Hill  p.  Kimball,  76  Tex.  210, 
13  S.  W.  59,  7  L.  R.  A.  618,  "the  peti- 
tion alleges,  in  substance,  that  plain- 
tiffs were  husband  and  wife,  and  were 
in  possession  under  a  lease  of  a  dwell- 
ing house  and  land  belonging  to  de- 
fendant; that  the  wife  was  well  ad- 
vanced in  pregnancy,  and  that  defen- 
dant knew  the  fact,  and  that  he  was 
also  aware  that  any  undue  excitement 
to  a  lady  in  that  condition  was  likely 
to  produce  a  serious  injury  to  her 
health;  that  notwithstanding  these 
facts  he  came  to  plaintiff's  house,  and 
in  the  yard,  and  in  the  immediate 
presence  of  the  wife,  he  assaulted  two 
negroes  in  a  boisterous  and  violent 
manner,  and  that  the  assault  was  ac- 
companied with  profane  language  and 
resulted  in  drawing  blood.  It  was  also 
alleged  that  defendant's  conduct 
frightened  Mrs.  Hill  and  brought  on 
the  pains  of  labor  and  eventually  pro- 
duced a  miscarriage,  and  otherwise 
seriously  impaired  her  health."  It  was 
held  that  an  action  in  the  nature  of 
an  action  on  the  case  would  lie.  The 
court  said:  "We  have  found  no  exact 
precedent  for  such  an  action,  but  tnat 
is  no  sufficient  reason  why  an  action 
should  not  be  sustained.  That  a  phys- 
ical personal  injury  may  be  produced 
through  a  strong  emotion  of  the  mind, 
there  can  be  no  doubt.  The  fact  that 
it  is  more  difficult  to  produce  such  an 
injury  through  the  operation  of  the 
mind  than  by  direct  physical  means  af- 
fords no  sufficient  ground  for  refusing 
compensation  in  an  action  at  law  when 
the  injury  is  intentionally  or  negligently 
inflicted.  It  may  be  more  difficult  to 
prove  the  connection  between  the  al- 
leged cause  and  the  injury,  but  if  it 
be  proved,  and  the  injury  be  the  prox- 
imate result  of  the  cause,  we  can  not 
say  that  a  recovery  should  not  be  had. 

VoL  IV 


630 


CASE,   THE   ACTION   ON   THE 


servant  to  break  a  contract  of  exclusive  personal  service,47  or  for  dam- 
ages by  reason  of  slanderous  words  spoken  of  the  plaintiff's  wife.48 

5.  Injuries  to  Reversionary  Rights.  —  An  action  on  the  case  is 
the  appropriate  remedy  where  it  is  sought  to  recover  for  permanent 
injuries  to  a  reversionary  interest,  respecting  either  real  or  personal 


Probably  an  action  will  not  lie  when 
there  is  no  injury  except  the  suffering 
of  the  fright  itself;  but  such  is  not  the 
present  case.  Here,  according  to  the 
allegations  in  the  petition,  the  defend- 
ant has  produced  a  bodily  injury  by 
means  of  that  emotion,  and  it  is  for 
that  injury  that  the  recovery  is  sought. 
If  in  his  assault  upon  the  negroes  he 
had  discharged  a  missile  at  one  of 
them,  and  it  had  missed  its  aim  and 
had  struck  Mrs.  Hill  and  produced  a 
miscarriage,  there  is  no  doubt  that  he 
would  be  liable  to  an  action;  and  it 
seems  to  us  he  should  be  equally  held 
liable  for  the  same  result  produced  by 
the  same  conduct,  except  that  in  the 
one  case  the  means  of  the  injury  is  a 
material  substance  and  in  the  other  a 
mental  emotion."  See  Huston  v.  Free- 
mansburg,  212  Pa.  548,  61  Atl.  1022,  3 
L.  R.  A.  (N.  S.)   49. 

Against  a  surgeon  for  an  unskillful 
operation  on  plaintiff's  wife.  Cross  V. 
Gutbing,    2    Root    (Conn.)    90. 

47.  Lumley  v.  Gye,  2  El.  &  Bl.  216, 
75  E.  C.  L.  216,  was  the  case  of  a 
singer  who  had  entered  into  a  contract 
to  sing  at  the  plaintiff's  theatre  and 
was  induced  by  the  defendant  to  break 

the    contract.      See    also    U.    S Angle 

V.  Chicago  &  St.  Paul,  etc  R.  Co.,  151 
U.  S.  1,  15,  14  Sup.  Ct.  240,  38  L.  ed. 
5.^,  Tirewer,  J.  arguendo.  Mass. — Walker 
v.  Cronin,  107  Mass.  555.  N.  Y. — Rice 
V.  Manley,  66  N.  Y.  82,  23  Am.  Rep. 
30.  N.  C— Jones  v.  Stanley,  76  N.  C. 
355;  Haskine  v.  Royster,  70  N.  C.  601. 
W.  Va.— Tha«ket  Coal  &  C.  Co.  v. 
Burke,  59  W.  Va.  253,  53  S.  E.  161,  5 
L.  R.  A.  (N.  S.)  1091,  annotated.  Eng. 
Queen  v.  Daniell,  6  Mod.  99,  182. 

In  Bowen  v.  Kail,  50  L.  J.  Q.  R.  305, 
6  Q.  B.  D.  333,  44  L.  T.  75,  29  W.  R. 
367,  45  L.  P.  373,  it  was  held  that  an 
action  lies  against  a  third  person  who 
maliciously  induces  another  to  break 
a  contract  of  exclusive  personal  serv- 
ice. Brett,  L.  J.,  said  that  "wherever 
a  man  does  an  act  which  in  law  and 
in  fact  is  a  wrongful  act,  and  such  an 


act  as  may,  as  a  natural  and  probable 
consequence  of  it,  produce  injury  to 
another,  and  which  in  the  particular 
case  does  produce  such  an  injury,  an 
action  on  the  case  will  lie." 

Conspiracy  as  Inducement. — Doremus 
v.  Hennessy,  62  111.  App.  391,  was  an 
action  alleging  conspiracy  of  defend- 
ants and  certain  acts  done  by  them 
which  injured  the  business  of  the  plain- 
tiff. The  court  (citing  Walker  v.  Cro- 
nin, 107  Mass.  555;  Place  v.  Minster, 
65  N.  Y.  89;  Wilde  v.  McKee,  111  Pa. 
335,  2  Atl.  108,  56  Am.  Rep.  271),  sus- 
taining the  action,  said  by  Mr.  Justice 
Waterman:  "Appellee's  action  is  not 
a  mere  proceeding  to  recover  damages 
of  appellants,  because  they  induced 
certain  persons  to  break  their  contracts 
with  her;  her  action  is  for  damages 
by  her  sustained  in  consequence  of  the 
malicious  destruction  and  ruin  of  her 
business  by  appellants,  in  pursuance  of 
their  conspiracy  so  to  do.  In  proof  of 
such  charges  she  shows  that  for  the 
purpose  of  breaking  up  and  raining  her 
business  they  did,  in  pursuance  of  a 
preconcerted  plan,  induce  various  per- 
sons to  break  their  contracts  with  her, 
and  did  persuade  many  persons  to  re- 
fuse to  do  work  for  her,  as  a  conse- 
quence of  which  her  customers  were 
lost  and  her  business  destroyed.  The 
conspiracy  charged  and  proven  is  only 
a  matter  of  inducement,  or  evidence; 
it  is  the  acts  thereunder  actually  done 
by  appellants,  and  the  damage  suf- 
fered in  consequence  thereof  by  appel- 
lee, that  is  the  gist  of  this  action." 

48.  Lynch  r.  Knight,  9  H.  L.  577,  11 
Eng.  Reprint  854,  an  action  in  the  name 
of  a  man  and  his  wife  to  recover  dam- 
ages for  slanderous  words  spoken  of 
the  wife,  where  the  Lord  Chancellor 
said  (opinion  read  by  Lord  Brougham 
after  the  Chancellor's  decease):  "Al- 
though this  is  a  case  of  the  first  im- 
pression, if  it  can  be  shown  that  there 
is  presented  to  us  a  concurrence  of 
loss  and  injury  from  the  act  complained 
of,  we  are  bound  to  say  that  this  action 
lies."     See  title  "Libel  and  Slander." 
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property;  trespass  cannot  be  maintained  because  in  such  case  the 
plaintiff  is  not  in  possession,  nor  has  he  the  immediate  right  to  pos- 
session.*8 

A  lienor  not  having  waived  his  lien  may  maintain  case  against  the 
lienee,50  or  against  a  stranger  with  notice  of  the  lien,81  who  destroys, 


49.  Ala. — Williams  v.  Brassell,  51 
Ala.  397  (although  plaintiff  obtain* 
possession  before  the  termination  of 
the  particular  estate);  Davis  v.  Young, 
20  Ala.  151.  Ark. — Emrich  v.  Little 
Rock  Traction,  etc.  Co.,  71  Ark.  71,  70 
8.  W.  1035;  Ferrier  v.  Wood,  9  Ark.  85. 
See  Crowder  v.  Fordyce  Lumb.  Co.,  125 
S.  W.  417.  Conn.— Randall  v.  Cleave- 
land,  6  Conn.  328  (an  action  for  taking 
and  carrying  away  large  quantities  of 
earth  and  gravel);  Taber  v.  Packwood, 
2  Day  52.  Del.— See  Coe  t;.  English,  6 
Houst.  456;  Cann  v.  Warren,  1  Iloust. 
188.     Fla  — Bucki  v.  Cone,  25  Fla.  1,  6 

So.  160.     Hi Topping  r.  Evans,  58  111. 

200  (removing  buildings);  Frankenthal 
V.  Mayer,  54  111.  App.  160  (action  by 
mortgagor  for  injuries  received  to 
property  while  in  possession  of  mort- 
gage);  Halligan  v.  Chicago,  etc.  R.  Co., 
15^  111.  558.  Ky.— Walden  v.  Com.,  84 
Ky.  312,  1  S.  W.  537,  4  Am.  St.  Rep. 
204  (where  a  landlord  sued  to  recover 
for  injuries  to  demised  premises  re- 
sulting in  loss  of  rents);  Robertson's 
Admr.  v.  Rodes,  13  B.  Mon.  325.  Me. 
Files  v.  Mogoon,  41  Me.  104,  where  it 
was  held  that  either  trespass  or  case 
might  be  maintained  by  an  owner  of 
the  fee  against  a  tenant  at  will  for 
acts  prejudicial  to  the  inheritance. 
Mass. — Ayer  v.  Bartlett,  9  Pick.  156 
(damages  to  reversionary  interest  in 
personalty);  Lienow  v.  Ritchie.  8  Pick. 
235;  Baker  V.  Sanderson,  3  Pick.  348. 
N.  H—  Lane  v.  Thompson,  43  N.  H. 
320;  Brown  v.  Dinsmoor,  3  N.  H.  103 
(action  on  the  case  in  the  nature  of 
waste);  Elliot  v.  Smith,  2  N.  H.  430. 
N.  J.— Hall  v.  Snowhill,  14  N.  J.  L.  8 
(injuries  to  personalty);  Yates  V.  Joyce, 
11  Johns.  136;  Campbell  v.  Arnold.  1 
Johns.  511.  N.  C. — Williams  V.  Lanier. 
44  N.  C.  30  (action  on  the  case  in  the 
nature  of  waste);  Copeland  v.  Parker, 
25  N.  C.  513  (injuries  to  personalty) ; 
Hilliard  V.  Dortch,  10  N.  C.  246;  Mc- 
Gowen  v.  Chapen,  6  N.  C.  61.  Ohio  — 
Allison  v.  McCune,  15  Ohio  726,  45  Am. 
Dec  605.  Okla. — Casey  v.  Mason,  S 
Okla.  665,  59  Pae.  212.  Pa.— Union 
Petroleum  Co.  c  Bliven  Petroleum  Co., 


72  Pa.  173;  Spencer  v.  Campbell,  9 
Watts  &  S.  32;  Bipka  V.  Sergeant,  7 
Watts  &  S.  9,  42  Am.  Dec.  214;  Fitler 
v.  Shotwill,  7  Watts  &  S.  14  (injuries 
to  personalty).  R.  L — Bacon  v.  Bul- 
la rd.  20  R.  I.  404,  39  Atl.  751.  Vt.— 
Kent  v.  Buck,  45  Vt.  18.  W.  Va. 
Rogers  v.  Coal  River  Boom,  etc.  Co., 
41  W.  Va.  593,  23  S.  E.  919. 

A  mortgagee  may  maintain  ease  for 
an  injury  to  his  reversionary  interest 
where  he  has  not  the  right  to  imme- 
diate possession.  Googins  v.  Gilmore^ 
47  Me.  9,  74  Am.  Dec.  472;  Hall  v. 
Snowhill,  14  N.  J.  L.  8  (chattel  mort- 
gagee). 

Mortgagee  may  sue  in  case  for  in- 
juries by  mortgagor  or  one  purchasing 
equity  of  redemption  with  knowledge 
that  such  injuries  will  impair  the 
value  of  the  security.  Van  Pelt  v.  Mc- 
Graw,  4  N.  Y.  110. 

A  widow  pending  an  application  for 
an  assignment  of  dower  may  maintain 
case  against  parties  destroying  trees 
on  the  premises  subject  to  her  dower. 
Ropers  V.  Potter,  32  N.  J.  L.  78. 

50.  Case  will  lie  against  a  tenant 
who  by  sale  or  otherwise  disposes  of 
property  subject  to  the  landlord's  lien 
in  such  manner  that  the  lien  cannot 
be  enforced  by  attachment.  Ehrman 
v.  Oats,  101  Ala.  604,  14  So.  361. 

51.  Ehrman  v.  Oats.  101  Ala.  604, 
14  So.  361;  Hurst  v.  Bell,  72  Ala.  336; 
Collier  v.  Faulk,  69  Ala.  58;  Rees  v. 
Coats,  65  Ala.  256;  Hussey  V.  Peebles. 
53  Ala.  432  (holding  that  what  was 
said  in  Blum  v.  Jones,  51  Ala.  149,  as 
to  an  action  on  the  case  not  lying. 
where  there  was  no  intent  to  deprive 
the  landlord  of  his  lien,  was  mere  dic- 
tum and  not  to  be  followed).  See 
Miehalson  r.  All.  43  S.  C.  459,  21  S. 
E.  323,  49  Am.  St.  Rep.  857. 

The  conversion  of  crops  by  a  mort- 
gagee who  held  them  with  notice  of  a 
landlord's  lien,  thus  rendering  unavail- 
able the  remedy  by  attachment  for  the 
enforcement  of  the  lieu,  is  a  tort, 
capable  of  full  redress,  in  a  Bpecial 
action  on  the  case.  Hudson  v.  Vaughau, 
57  Ala.   609. 
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removes  or  converts  the  property  covered  by  the  lien  to  his  own  use. 

6.  Injuries  to  Realty.  —  For  a  direct,  immediate  and  wilful  injury 
to  real  estate,  trespass  is,  of  course,  the  proper  remedy.52  But  case 
will  lie  for  the  improper  or  neglectful  use  of  one's  own  land,  the  con- 
sequence of  which  is  an  injury  to  the  land  of  another.63 

7.  Deceit.  —  For  damages  sustained  by  one  in  consequence  of  a 
fraud  practiced  on  him  by  another,  case  is  the  appropriate  form.54  But 


52.  See  the  title  "Trespass." 

53.  Ky Shrieve    v.    Stokes,    8    B. 

Mon.  453,  48  Am.  Dee.  401.  Me.— 
Knight  V.  Dunbar,  83  Me.  359,  22  Atl. 
216.  Mass. — See  Cogswell  v.  Essex  Mill 
Corp.,  6  Pick.  94.  N.  J. — Bunyon  v. 
Bordine,  14  N.  J.  L.  472.  N.  Y.— Hay 
v.  Cohoes  Co.,  3  Barb.  42;  Panton  v. 
Holland,  17  Johns.  92,  8  Am.  Dee.  369. 
B.  I.— Garraty  v.  Duffy,  7  B.  I.  476, 
where  the  injury  was  caused  by  water 
dripping  from  the  eaves  of  defendant's 
building,  which  projected  over  plain- 
tiff's land.  Wash. — Suiter  v.  Menat- 
ehee  Water  Power  Co.,  35  Wash.  1,  76 
Pac.  298,  102  Am.  St.  Bep.  881;  Welch 
v.  Seattle  &  M.  B.  Co.,  105  Pae.  166. 

Case  is  the  proper  form  to  recover 
for  injury  to  land  by  seepage  from  an 
irrigation  ditch  resulting  from  negli- 
gent construction  of  the  ditch.  Flem- 
ing v.  Lockwood,  36  Mont.  384,  92  Pac. 
962,  14  L.  B.  A   (N.  S.)  628. 

Case  was  the  proper  remedy  where 
the  plaintiff  erected  a  board  line  fence 
and  the  defendant  undertook  to  raise 
up  the  level  of  the  land  on  his  side 
of  the  fence  by  carting  in  a  quantity 
of  earth  upon  it,  but  worked  so  un- 
skilfully and  carelessly  that,  by  the 
action  of  the  elements,  the  new  earth 
pressed  the  fence  over  upon  the  plain- 
tiff's land,  carrying  a  portion  of  the 
flewly  deposited  material  with  it.  Beal 
estate  was  incidentally  involved. 
Knight  C  Dunbar,  83  Me.  359,  22  Atl. 
216. 

A  statutory  provision  authorizing  an 
action  of  trespass  on  the  case  to  be 
brought  for  any  wrongful  act  produc- 
ing an  injury  to  the  person,  personal 
property  or  rights  of  another,  etc.,  for 
which  trespass  would  lie  does  not  reach 
a  case  where  an  injury  is  done  to 
realty.  Wood  v.  B.  Co.,  81  Mich.  358, 
45  N.  W.  980;  Hay  v.  Cohoes  Co.,  3 
Barb.    (N.  Y.)   42. 

Where  the  distinction  between  tres- 
pass and  case  is  abolished  a  landlord 
may    maintain    case    for    the    wrongful 


taking  of  goods  belonging  to  him  on 
the  demised  premises,  without  his  hav- 
ing, at  the  time  of  the  taking,  either 
the  actual  possession  or  the  right  to 
the  immediate  possession  of  them. 
Smethurst  V.  Journey,  1  Houst.  (Del.) 
196. 

In  Maine  where  a  plaintiff  is  injured 
by  the  overflow  from  a  defendant's 
dam  situated  on  his  own  land  but 
maintained  for  the  benefit  of  mill  own- 
ers below,  case  will  lie.  A  complaint 
under  the  flowage  act  can  be  main- 
tained only  where  the  mill  and  dam 
are  both  upon  the  land  of  the  mill 
owner.     Crockett  v.  Millett,  65  Me.  191. 

54.  TJ.  S. — Fenwick  v.  Grimes,  5 
Craneh,  C.  C.  439,  8  Fed.  Cas.  No.  4,733. 
Ala. — Harris  v.  Powers,  57  Ala.  139; 
Cozzins  v.  Whitaker,  3  Stew.  322.  Conn. 
Baymond  V.  Sturges,  23  Conn.  134; 
Bostwick  v.  Lewis,  1  Day  250,  2  Am. 
Dec.  73.  Me. — Martin  v.  Jordan,  60 
Me.  531.  N.  H. — Mahurin  v.  Harding, 
28  N.  H.  128,  59  Am.  Dee.  401.  N.  Y. 
Culver  v.  Avery,  7  Wend.  380,  22  Am. 
Dec  586.  Pa. — Smith  v.  Bellows,  77 
Pa.  441;  Oliver  v.  Oliver,  4  Bawle  141, 
26  Am.  Dee.  123,  fraudulent  use  of  a 
written  instrument.  B.  I. — Burgess  v. 
Wilkinson,  13  B.  I.  646.  Vt  —  Vail  v. 
Strong,  10  Vt.  457.  Eng. — Pasley  v. 
Freeman,  3  T.  B.  51,  100  Eng.  Beprint 
450,  1  Bev.  Bep.  634,  2  Sim.  Lead.  Cas. 
75;  Brown  v.  Edgington.  1  Drink  106, 
10  L.  J.  C.  P.  66,  2  M.  &  G.  279,  2  Scott 
(N.   B.)    496,  40  E.  C.  L.  371. 

In  Morris  v.  Scott,  21  Wend.  (N.  Y.) 
281,  34  Am.  Dec.  236,  it  is  said:  "Tak- 
ing the  authorities  together,  they  give 
a  decided  countenance  to  an  action  on 
the  case,  though  there  may  be  a  total 
want  of  jurisdiction,  provided  the 
malice  and  falsehood  be  put  forward  as 
the  gravamen,  and  the  arrest  or  other 
act  of  trespass  be  claimed  as  the  con- 
sequence." And  see  Parsons  V.  Har- 
per, 16  Gratt.  (Va.)  64,  where  the  de- 
fendant had  procured  the  arrest  of 
plaintiff  under  a  process  which  was  set 
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case  cannot  be  maintained  for  money  had  and  received,  even  though 
the  person  receiving  the  same  has  aegligently  and  fraudulently  re- 
fused to  pay  over  the  same  to  the  person  to  whose  use  it  was  received.66 
And  where  the  gist  of  the  action  is  the  fraudulent  combination  and 
conspiracy  of  a  defendant  with  the  plaintiff's  debtor,  to  secrete  prop- 


aside  because  illegally  issued.  See  also 
the  title  "Trespass."  And  see  the 
title  "Fraud  and  Deceit." 

' '  Case  is  necessarily  the  form  of 
action  for  deceitfully  representing  a 
person  as  fit  to  be  trusted,  or  other 
deceit,  independently  of  and  without 
relation  to  any  contract  between  tho 
parties,  and  for  fraudulent  represen- 
tations, not  introduced  into  a  written 
contract  between  the  parties,  respect- 
ing the  subject-matter  of  the  represen- 
tations, case  is  the  proper  remedy,  if 
any."  Chit.  PI.  137,  quoted  in  Mun- 
roe  v.  Pritchett,  16  Ala.  7S5,  50  Am. 
Dec.  203.  And  see  Upton  v.  Vail,  6 
Johns.  (N.  Y.)   181,  5  Am.  Dec.  210. 

Case  will  lie  against  the  trustees  of 
a  bank,  who,  knowing  of  the  insolvent 
condition  of  the  bank,  receive  the 
money  of  depositors  ignorant  of  the 
true  state  of  affairs.  Delano  v.  Case, 
17   111.  App.  531. 

It  has  also  been  held  that  if  a  party 
has  transferred  a  bill  without  indors- 
ing \t,  when  it  was  intended  he  should 
do  so,  a  bill  may  bo  filed  in  equity 
to  compel  him;  and  a  special  action 
on  the  case  may  be  maintained  against 
him  for  a  refusal.  Blick  v.  Briggs,  G 
Ala.  687,  citing  Chit,  on  Bills,  228,  263, 
(9  Am.  ed.). 

Fraud  of  Agent. — Where  an  agent 
attempts  to  convey  land  without  au- 
thority, a  special  action  on  the  case 
may  be  the  most  appropriate,  perhaps 
the  onlv  remedy.  Roberts  t*.  Brutton, 
14  Vt.  195;  Clark  r.  Poster,  8  Vt.  98. 
Fraud  in  Sale  of  Land. — Where  one 
has  been  induced  by  fraudulent  repre- 
sentations to  pay  the  consideration  for 
a  deed  to  land,  it  is  immaterial  whether 
any,  or  what,  covenants  are  contained 
in  the  deed,  the  purchaser  so  de- 
frauded has  a  right  to  treat  the  deed 
as  a  nullity  and  may  maintain  an 
action  on  the  case  for  the  deceit.  War- 
dell  v.  Fosdick,  13  Johns.  (X.  Y.)  325, 
7  Am.  Dec.  383;  Frost  v.  Ravmond,  2 
Caines  (N.  Y.)  188,  2  Am.  Dec.  22S. 
So  case  will  lie  where  one  makes  fraud- 
ulent representations  as  to  the  pro- 
ductiveness of  the  farm  sold,  the  same 
being  covered  with  snow  at  the  time 


of  the  sale.  Martin  v.  Jordan,  60  Me. 
531. 

Case  lies  against  a  public  official  for 
false  representations  made  by  him  in 
the  sale  of  land  in  his  official  capacity. 
Culver  r.  Avery,  7  Wend.  (N.  Y.)  380, 
22  Am.  Dec.  586. 

So  case  lies  for  false  representa- 
tions that  the  land  sold  is  free  from 
encumbrance  (Ward  v.  Wiman,  17 
Wend.  (N.  Y.)  1S3);  and  even,  it  has 
been  held,  for  a  fraudulent  conceal- 
ment of  the  fact.  Morgan  v.  Patrick, 
7   Ala.    185. 

Form. — "For  that  whereas  the  plain- 
tiff, on ,  at ,  bargained  with 

the  said  A  (defendant)  to  buy  of  said 
A  a  certain  gelding  of  the  said  A.  And 
the  said  A,  well  knowing  the  same 
gelding  to  be  infirm,  unsound  and  in- 
fected with  a  certain  distemper,  called 
the  glanders,  by  then  and  there  war- 
ranting the  said  gelding  to  be  sound 
and  free  from  any  distemper  whatever, 
then  and  there  deceitfully  sold  the 
said    gelding    to    the    plaintiff    for    the 

sum     of     dollars;     which    said 

gelding,  at  the  time  of  the  sale  there- 
of, was,  and  from  that  time  to  the 
time  of  the  death  of  said  gelding,  con- 
tinued   infirm,    unsound     and    infected 

with  said  distemper,  to-wit,  at  • 

And  so  the  said  A  falsely  and  fraud- 
ulently deceived  the  plaintiff,  etc." 

Case  or  Assumpsit. — The  plaintiff  has 
his  election  to  sue  in  assumpsit  for  a 
breach  of  a  contract  of  warranty,  or 
by  action  on  the  case,  for  a  false  war- 
ranty; though  assumpsit  is  the  more 
appropriate  remedy  where  there  is  an 
express  warranty  which  may  be  said 
to  negative  the  idea  of  fraud  or  de- 
ceit, upon  which  the  ancient  form  of 
the  remedy  by  action  on  the  case  was 
founded.  Johnson  r.  McDaniel,  15  Ark. 
109.  See  generally,  the  title  "Vendor 
and  Purchaser." 

55.  Eoyce  v.  Oakes,  20  E.  I.  418,  39 
Atl.  758,  39  L.  E.  A.  845.  To  the  same 
effect  see  Riley  v.  La  Eue,  20  E.  I.  425, 
39  Atl.   753. 

Tn  Eovce  r.  Oakes,  20  E.  I.  418,  39 
Atl.  758,  39  L.  R.  A.  845,  the  court  dis- 
tinguishing the  case  of  Askley  v.  Root, 
Vol.  IV 
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erty  and  prevent  the  plaintiff  from  obtaining  payment  and  security 
for  his  debt,  an  action  on  the  case  cannot  be  sustained,  since  the  acta 
complained  of  are  alike  injurious  to  all  creditors,  and  the  plaintiff  has 
not  suffered  any  personal  individual  injury.68 

8.  Negligence.  —  For  injuries  resulting  indirectly  and  consequen- 
tially from  a  negligent  act,  an  action  on  the  case  is  the  proper  remedy, 
on  the  familiar  theory  that  one  is  deemed  to  intend  the  necessary  con- 
sequences of  his  acts.67  But  where  the  injury  is  the  effect  of  negli- 
gence, and  the  force  applied  is  immediate  or  direct,  the  better  rule 
seems  to  be  that  the  plaintiff  may  maintain  either  trespass  or  case  at 
his  option.58     Some  cases,  however,  lay  down  the  rule  in  an  unequiv- 


4  Allen  504,  which  it  admitted  seemed 
to  support  the  proposition  that  case 
may  be  maintained  for  money  had  and 
received,  the  person  receiving  the  same 
having  negligently  and  fraudulently 
refused  to  pay  over  the  same,  said: 
"But  in  view  of  the  fact  that  in  Mass- 
achusetts the  common  law  distinction 
between  actions  of  contract  and  actions 
of  tort  has  been  abolished  by  statute, 
so  far,  at  any  rate,  as  to  allow  the  two 
forms  to  be  joined  in  the  same  action, 
as  it  appears  that  they  were  in  the 
writ  in  that  case,  the  writ  averring 
that  the  action  was  'an  action  of  con- 
tract or  an  action  of  tort,  both  being 
for  one  and  the  same  action,'  we  do 
not  think  the  case  is  entitled  to  that 
weight  which  it  would  be  if  decided 
by  a  court  where  the  common  law  dis- 
tinction between  such  actions  prevails, 
as  it  does  with  us."  See  the  titles 
"Assumpsit,"  "Debt." 

56.  Hall  v.  Eatou,  25  Vt.  458. 

57.  Ala.— Taylor  r.  Smith,  104  Ala. 
537,  16  So.  629;  Drake  v.  Ensley  Coal, 
etc.  Co.,  102  Ala.  501,  14  So.  749,  48 
Am.  St.  Rep.  77,  24  L.  R.  A.  64;  Bay 
Shore  R.  Co.  v.  Harris,  67  Ala.  6; 
Rhodes  v.  Roberts,  1  Stew.  145.  Ark. 
Emrich  v.  Little  Rock  Tract.  Co.,  71 
Ark.  71,  70  S.  W.  1035;  Bizzcll  V. 
Booker,  16  Ark.  308.  Conn. — Newton 
V.  New  York,  etc.  R.  Co.,  56  Conn.  21, 
12  Atl.  644;  Gates  v.  Miles,  3  Conn.  64. 
Del.— Ross  v.  Horsey,  3  Harr.  60.  Fla. 
Crawford  v.  Waterson,  5  Fla.  472.  111. 
Painter  v.  Baker,  16  111.  103;  Gillespie 
v.  Hughes,  86  HI.  App.  202.  Ind.— Wa- 
bash, etc.  Canal  v.  Speara,  16  Ind.  441, 
79  Am.  Dec.  444.  Me. — Crockett  v. 
Millett,  65  Me.  191;  Bachelder  v. 
Heagan,  18  Me.  32  (negligent  burning 
of  a  field);  Clough  V.  Tenney,  5  Me. 
446.  Md.— Turner  0.  Walker,  3  Gill  & 
J.  377,  22  Am.  Dec.  329.    Mass. — Camp- 


bell V.  Phelps,  17  Mass.  243;  Barnes  V. 
Hurd,   11   Mass.   57;    Adams   v.   Hemen- 

way,  1  Mass.  145.    N.  H Cate  v.  Cate, 

50  N.  H.  144,  9  Am.  Dec.  179.  N.  J. 
Dale  Mfg.  Co.  v.  Grant,  34  N.  J.  L.  138; 
Furman  v.  Applegate,  23  N.  J.  L.  28; 
Vanhorn  v.  Freeman,  6  N.  J.  L.  322. 
N.  Y. — Chureh  of  Ascension  v.  Buck- 
hart,  3  Hill  193  (leaving  the  walls  of  a 
burned    building);    Panton    v.    Holland, 

17  Johns.  92,  8  Am.  Dec.  369.  N.  C. 
Kelly  v.  Lett,  35  N.  C.  50;  Shaw  v. 
Etheridge,  52  N.  C.  225;  Metcalf  V. 
Alley,  24  N.  C.  38.  Ohio.— Allison  v. 
McCune,  15  Ohio  726,  45  Am.  Dec.  605. 
Pa. — Mulherrin  v.  Henry,  11  Pa.  Co. 
Ct.  49,  case  lies  for  injuries  by  a  dog 
in  the  absence  of  owner  and  without 
his  agency.     B.  I. — Vogel  V.  McAuliffe, 

18  R.  I.  791,  31  Atl.  1;  Fallon  v. 
O'Brien,  12  R.  L  518,  34  Am.  Rep.  713. 
S.  C. — Hamilton  v.  Feemster,  4  Rich. 
573.  Tenn. — Jones  v.  Allen,  1  Head 
626,  citing  Bromley  V.  Coxwell,  2  Bos. 
&  Pull.    (Eng.)    438;   Ross    v.    Johnson, 

5  Burr.  2,825,  98  Eng.  Reprint  483,  2 
Starkie's  Ev.  840.  Vt— Gregoir  V. 
Leonard,  71  Vt.  410,  45  Atl.  743;  Wat- 
erman v.  Hall,  17  Vt.  128,  42  Am.  Dec 
484.  Va.— Shaver  v.  White,  6  Munf. 
110,  8  Am.  Dec.  730;   Winslow  v.  Beal, 

6  Call.  44.  Eng. — Sharrod  v.  London, 
etc.  R.  Co.,  4  Exch.  580,  14  Jur.  23; 
Ogle  V.  Barnes,  8  T.  R.  188,  101  Eng. 
Reprint  1338;  Lotan  v.  Cross,  2  Campb. 
464;  Scott  V.  Shepherd,  2  W.  Bl.  892, 
3  Wils.   C.  P.  403. 

Negligence  of  Servants. — See  supra, 
IV,  B,  4,  and  the  title  "Master  and 
Servant. ' ' 

58.  The  plaintiff  may  treat  the  neg- 
ligence as  the  cause  of  action  and  de- 
clare in  case  or  consider  the  act  itself 
as  the  cause  of  the  injury  and  declare 
in  trespass.  Ala. — Alabama  Midland 
R.  Co.  v.  Martin,  100  Ala.  511,  14  So. 
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ocal  manner  that  in  the  latter  instance  trespass  is  the  proper  remedy," 
and  others  that  the  action  is  case.80 

Where  the  injury  complained  of  is  the  effect  of  force,  direct  and 
intentional,  the  wilfulness  of  the  act  necessarily  negatives  negligence, 
and  the  action  must  be  trespass,  not  case.01 


401;  Moody  v.  McClelland,  39  Ala.  45, 
84  Am.  Dec.  770;  Bell  V.  Troy,  35  Ala. 
1S4.  Ark.— Bizzell  v.  Booker,  10  Ark. 
308.  Ind. — Schuer  v.  Veeder,  7  Blackf. 
342.       Ky. — Johnson     v.     Castlcman,     Li 

Dana  377.     N.  H Dalton  v.  Favous,  3 

N.  H.  465,  citing  1  Chit.  PI.  127,  and 
many  English  cases.  N.  T. — Wilson  v. 
Smith,  10  Wend.  324;  Blin  v.  Campbell, 
14  Johns.  432;  McAllister  V.  Hammond, 
6  Cow.  342;  Percival  V.  Hickey,  18 
Johns.  257,  9  Am.  Dec.  210.  N.  C— 
Kelly  v.  Lett,  35  N.  C.  50;  Baldridge 
v.  Allen,  24  N.  C.  206.  R.  t— Brennan 
*.  Carpenter,  1  R.  I.  474.  Vt. — Bradley 
V.  Andrews,  51  Vt.  530;  Howard  v. 
Tyler,  46  Vt.  683,  citing  Smith  Lead. 
Cas.  554.  Va  — Jordan  v.  Wyatt,  4 
Gratt.  151,  47  Am.  Dec.  720.  Eng.— 
Williams  v.  Holland,  10  Bing.  112,  25 
E.  C.  L.  50,  6  C.  &  P.  23,  2  L.  J.  C. 
P.  190,  3  Moore  &  S.  540;  Ogle  v. 
Barnes,  8  T.  R.  18S,  101  Eng.  Reprint 
1338;  Wakeman  V.  Robinson,  8  E.  C. 
L.  300,  8  Moore  63,  2  Chit.  639;  s.  c. 
1  Bing.  213. 

59.     Conn. — Gates   V.   Miles,    3    Conn. 

64.     Mass Barnes   V.    Hurd,   11    Mass. 

57.  N.  J. — Waldron  v.  Hopper,  1  N.  J. 
L.  390.  Ohio. — Case  c.  Mark,  2  Ohio 
169.  Vt.— See  Clatlin  t>.  Wilcox.  18  Vt. 
605.  Eng. — Leame  v.  Bray,  3  East.  593, 
102  Eng.  Reprint  724.  Compare,  Dilts 
V.  Kinney,  15  N.  J.  L.  130,  holding  that 
trespass  is  the  proper  mode  of  recovery 
for  injuries  done  by  a  defendant  with 
his  dog.  Had  the  injury  been  done  by 
the  dog  in  defendant's  absence,  and 
without  his  agency,  the  remedy  would 
have    been    by    an   action   on    the   case. 

Where  a  defendant  in  opening  quar- 
ries and  blasting  causes  great  quan- 
tities of  rocks  and  stones  to  be  thrown 
upon  the  property  of  plaintiff,  trespass 
and  not  case  is  the  proper  remedy. 
Such  acts  constitute  a  forcible  break- 
ing of  the  plaintiff's  close,  and  the  in- 
juries resulting  therefrom  are  imme- 
diate and  not  consequential.  Scott  v. 
Bay,  3  Md.  431. 

In  Tayl  »  v.  Rainbow,  2  Hen.  &  M. 
(Va.)  423,  the  defendant,  through  neg- 
lect, and  for  want  of  due  caution,  but 


without  any  design  to  injure,  dis- 
charged  a  loaded  gun  in  a  public  place 
where  many  people  were  assembled,  the 
contents  of  which  gun  struck  the  plain- 
tiff's leg  and  wounded  him  severely,  in 
consequence  of  which  wound  the  plain- 
tiff  lost  his  leg  and  incurred  great  ex- 
pense in  effecting  its  cure,  besides  be- 
ing disabled  from  carrying  on  his  bus- 
iness as  before.  An  action  on  the  case 
for  consequential  damages  was  held  not 
to  lie,  the  proper  action  being  vi  et 
armis.  But  see  Jordan  v.  Wyatt.  4 
Gratt.   (Va.)   151,  47  Am.  Dec.  720. 

60.  IT.  S. — Canadian  Pac.  R.  Co.  t> 
Clark,  73  Fed.  76,  74  Fed.  362,  38  U. 
S.  App.  753,  20  C.  C.  A.  447,  citing 
English  cases.  111. — Andrews  v.  Boed- 
ecker,  126  111.  605,  18  N.  E.  651,  9  Am. 
St.  Rep.  649;  Illinois  Cent.  R.  Co.  v. 
Reedy,  17  111.  580.  N.  Y.— McAllister 
v.  Hammond,  6  Cow.  342.  Vt. — Clallin 
v.  Wilcox,  18  Vt.  605. 

Corporations  Act  Only  Through 
Agents. — In  Canadian  Pac.  R.  Co.  v. 
Clark,  73  Fed.  76,  74  Fed.  362,  20  C.  C. 
A.  447,  38  U.  S.  App.  573,  plaintiff  sued 
to  recover  for  injuries  to  himself  and 
the  destruction  of  his  horse  and  sleigh, 
alleged  to  have  been  occasioned  by  the 
defendant's  negligence.  The  first  two 
counts  were  in  case  and  the  third  was 
attempted  to  be  framed  in  trespass, 
but  that  was  held  to  be  also  in  case 
because  it  set  forth  the  cause  of  action, 
in  which  though  the  injury  was  imme- 
diate, the  fault  of  the  defendant  con- 
sisted in  negligence;  and  as  the  de- 
fendant was  a  corporation  which  could 
only  act  through  its  agents  and  serv- 
ants, case  was  the  only  appropriate 
form.  Citing  1  Chit.  PI.  131;  Huggett 
v.  Montgomery,  2  Bos.  &  P.  (N.  R.) 
446;  Morley  v.  Gaisford,  2  H.  Bl.  442; 
McManus  v.  Crickett,  1  East  106,  102 
Eng.  Reprint  43.  See  Campbell  ©. 
Phelps,  17  Mass.  243.  See  also  the 
titles  "Corporations."  "Master  and 
Servant,"    "Principal    and    Agent." 

61.  TJ.  S. — Canadian  Pac.  R.  Co.  V. 
Clark.  73  Fed.  76,  74  Fed.  362,  38  U.  S. 
App.  573,  20  C.  C.  A.  447.  Ala.— Tay- 
lor v.  Smith.   104  Ala.  537,   16  So.  629; 
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9.  Torts  Affecting  Intangible  Interests.  —  Redress  for  an  injury 
to  an  incorporeal  right  is  to  be  sought  in  an  action  on  the  case.82  Thus 
case  may  be  maintained  for  an  interference  with  plaintiff's  right  to 
an  easement,63  as,  for  example,  the  obstruction  of  a  right  of  way,94  or 


Alabama  Midland  R.  Co.  P.  Martin,  100 

Ala.  511,   14   So.  401.     Ind Schuer  p. 

Veeder,  7  Blackf.  342.  N.  Y.— Wilson 
p.  Smith,  10  Wend.  324.  N.  C— Bald- 
ridge  v.  Allen,  24  N.  C.  206;  Kelly  P. 
Lett,  35  N.  C.  50  (where  it  was  al- 
leged that  defendant  wilfully  drove 
against  the  plaintiff's  carriage).  Ohio 
Case  P.  Mark,  2  Ohio  169.  Vt.— Claf- 
lin  p.  Wilcox,  18  Vt.  605,  holding  that 
if  the  injury  is  immediate,  and  the  de- 
fendant positively  does  any  act  produc- 
ing, or  increasing,  the  injury,  trespass 
is  the  appropriate  remedy. 

See  also  the  title  "Trespass." 

Excavations. — Where  one  obstructs  a 
street  by  excavating  to  the  injury  of 
an  abutting  owner  and  at  the  same 
time  blasts  out  rocks  which  fall  upon 
plaintiff's  property,  since  both  injuries 
are  the  result  of  the  same  acts,  the 
whole  transaction,  with  its  conse- 
quences, can  be  set  forth  in  one  eount, 
which  if  not  alleged  to  be  wilful,  may 
be  in  case.  The  injury  is  both  direct 
or  immediate  and  consequential.  Hay 
p.  Cohoes  Co.,  3  Barb.  (N.  Y.)  42.  See 
also  the  title  "Adjoining  Landown- 
ers." 

Where  a  horse  is  allowed  to  go  at 
large  in  the  streets  of  a  populous  city, 
for  personal  injuries  done  by  it  an 
action  on  the  case  will  lie.  Goodman 
p.  Gay,  15  Pa.  188,  53  Am.  Dec.  589. 
See  also  the  title  "Animals." 

62.  Conn. — Wetmore  v.  Robinson,  2 
Conn.  529.  Ind. — Martin  p.  Bliss,  5 
Blackf.  35,  32  Am.  Dec  52.  Me.— Mat- 
thews P.  Treat,  75  Me.  594.  Md.— 
Wright  P.  Freeman,  5  HarT.  &  J.  467. 
N.  H.— Carleton  p.  Cate,  56  N.  H.  130; 
Smith  v.  Wiggin,  48  N.  H.  105.  N.  J. 
Osborne  P.  Butcher,  26  N.  J.  L.  308; 
Runyon  v.  Bordine,  14  N.  J.  L.  472. 
N.  Y.— Wilson  v.  Smith,  10  Wend.  324. 
Pa. — Union  Petroleum  Co.  p.  Bliven,  72 
Pa.  173;  Lindeman  p.  Lindsey,  69  Pa. 
93,  8  Am.  Rep.  219.  Vt.— Spragne  v. 
Fletcher,  67  Vt.  46,  30  Atl.  693;  Wilson 
p.  Wilson,  2  Vt.  68.  W.  Va  —  Ridgeley 
P.  West.  Fairmont,  46  W.  Va.  445,  33 
S.  E.  235.  Eng. — Brvan  p.  Whistler, 
8  B.  &  C.  288,  6  L.  J.  K.  B.  (O.  S.)  302, 
2  M.  &  R.  318,  15  E.  C.  L.  219;  Millar 


v.  Taylor,  4  Burr.  2303,  98  Eng.  Re- 
print 201. 

Injuries  to  Good- Will  of  Business. 
See  Trafford  P.  Hubbard,  15  R.  I.  326, 
4  Atl.  762,  8  Atl.  690. 

"The  pew  holders  in  meeting  houses 
or  churches  built  by  incorporations 
under  the  statute,  have  only  a  right 
of  occupancy  in  their  seats,  subject  to 
the  superior  rights  of  the  society  own- 
ing the  fee  of  the  chureh  and  wor- 
shiping in  it.  This  is  much  the  same 
estate  which  the  holder  of  a  pew  has 
in  England,  in  the  established  church, 
where  the  fee  of  the  church  is  in  the 
rector  and  the  pew  holder  has  only 
an  easement  or  incorporeal  heredita- 
ment. In  all  such  cases  the  appropri- 
ate remedy  for  a  disturbance  in  the  en- 
joyment of  the  right  is  trespass  in  the 
case."  Perrin  p.  Granger,  33  Vt.  101; 
Kellogg  p.  Dickinson,  18  Vt.  266;  Rid- 
out  p.  Harris,  17  U.  C.  C.  PI.  88. 

63.  Ala, — Blick  p.  Briggs,  6  Ala.  687. 
Me.— Matthews  p.  Treat,  75  Me.  594, 
and  invasion  of  a  right  to  fish.  Vt. — 
Felch  p.  Gilman,  22  Vt.  38;  Wilson  p. 
Wilson,  2  Vt  68. 

Injury  to  Party  Wall. — See  Moody  p. 
McClelland,  39  Ala.  45,  84  Am.  Dec. 
770. 

64.  Ind. — Martin  p.  Bliss,  5  Blackf. 
35,  32  Am.  Dec.  52.  Md.— Wright  v. 
Freeman,  5  Harr.  &  J.  467.  Mass. — 
Cushing  P.  Adams,  18  Pick.  110.  N.  H. 
Carleton  p.  Cate,  56  N.  H.  130;  Smith 
p.  Wiggin,  48  N.  H.  105  (holding  that 
ejectment  would  not  lie).  N.  J. — Os- 
borne p.  Butcher,  26  N.  J.  L.  308;  Run- 
yon p.  Bordine,  14  N.  J.  L.  472.  N.  Y. 
Lambert  p.  Hoke,  14  Johns.  383.  Pa. 
Lindeman  P.  Lindsey,  69  Pa.  93,  8  Am. 
Rep.  219  (where  it  was  said  that  the 
action  was  maintainable  against  the 
grantee  or  a  stranger);  Okeson  v.  Pat- 
terson, 29  Pa.  22;  Schnable  v.  Koehler, 
28  Pa.  181;  Edleman  p.  Yeakel,  27  Pa. 
26;   Shroder  P.  Brenneman,  23  Pa.  348. 

W.    Va Ridgeley    p.    West    Fairmont, 

46  W.  Va.  445,  33  S.  E.  235.  Eng.— 
Brown  p.  Chapman,  3  Burr.  1418,  97 
Eng.  Reprint  905. 

An  action  to  recover  damages  for  the 
diminution    of    the    value    of    adjacent 
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the  obstruction  or  damming,"  or  diversion,86  or  pollution  (as  by  using 


property,  occasioned  by  the  location 
and  use  of  railway  tracks  in  a  public 
street,  is  not  an  action  of  trespass 
quare  clnusuin  f regit,  but  at  the  com- 
mon law  would  have  been  an  action 
on  the  case,  since  trespass  quare  clausum 
fregit  could  not  be  maintained  except 
by  a  person  having  the  actual  posses- 
sion of  the  locus  in  quo  and  even  under 
statutory  modifications  the  party  com- 
plaining must  at  least  have  legal  siezin. 
Jeffersonville,  etc.  R.  Co.  v.  Esterle,  13 
Bush.    (Ky.)    667. 

65.  Ind.— Wabash,  etc  Canal  v. 
Spears,  16  Ind.  441,  79  Am.  Dec.  444. 
N.  H.— Fifield  v.  Bailev,  55  N.  H.  380. 

N.  C Shaw  v.  Etheridge,  52  N.  C.  225. 

Pa. — Striekler  v.  Todd,  10  Serg.  &  R. 
63,  13  Am.  Dec.  649.  Can. — Smith  v. 
Scott,  3   N.   Bruns.   1. 

Where  a  defendant  has  a  right  to  an 
easement  of  water  by  means  of  a  dam 
on  plaintiff's  land,  and  by  moving  the 
dam  further  up  the  stream  on  plain- 
tiff's land  so  obstructs  the  water  of 
the  creek  as  to  cause  the  plaintiff's 
land  to  be  overflowed  beyond  that 
which  had  been  the  case  before,  an 
action  on  the  case  will  lie  for  the  dam- 
ages sustained.  Keller  v.  Staltz,  71  Pa. 
356. 

Where  plaintiffs,  owners  of  a  mill 
situated  on  a  stream,  gTant  a  license 
by  indenture  to  defendants  to  construct 
a  race  way  over  their  land,  the  license 
providing  that  water  was  not  to  be 
thrown  back,  thereby  to  the  injury  of 
plaintiffs'  mill3,  in  an  action  for  in- 
juries to  plaintiffs'  mills,  because  of  a 
throwing  back  of  water  by  reason  of 
an  accumulation  of  ice  on  the  bywash, 
case  is  the  proper  remedy  and  not  cov- 
enant on  the  indenture.  Eastwood  v. 
Helliwell,  4  U.  C.  Q.  B.  (O.  S.)  38. 

Where  a  ditch  runs  through  the  prop- 
erty of  adjoining  owners  and  the  owner 
of  the  lower  property  bo  obstructs  the 
flow  of  water  as  to  damage  crops  on 
the  higher  property,  case  will  lie.  Shaw 
V.  Etheridge,  52  N.  C.  225, 

Form. — "For    that    the    plaintiff,    on 

,  and  long  before,  and  ever  since, 

was  and  is  seised  in  his  demesne,  as  of 
fee,  and  actually  possessed  of  a  cer- 
tain   parcel    of    meadow    land    situate 

,  boundel,  etc;  and  whereas  the 

water  from  the  said  brook,  from  the 
time  whereof  the  memory  of  man  run- 
neth not  to  the  contrary,  in  ita  natural 


channel  was  wont  to  run:  Yet  the  Raid 
D  (defendant),  not  ignorant  of  the 
premises,  but  maliciously  intending  to 
deprive  the  plaintiff  of  the  use  and 
profit  of  his  said  acres  of  mead- 
ow   land,    on    ,    and    continually 

afterwards,  by  the  space  of  one  year 
then  next  following,  the  ancient  course 

of  the  water  of  aaid  brook,  at  

aforesaid,  with   a  certain   sluice  in  the 

part    of   said    brook,   on    

erected  by  him,  the  said  D  did  obstruct, 
by  reason  of  which  obstruction  the 
water  of  said  brook,  overwhelming  the 

banks  thereof  towards  the  said  

acres  of  meadow  land,  wholly  over- 
flowed   the   same   and   thereby    spoiled, 

carried     away     and     destroyed    

cwts.  of  the  plaintiff's  hay  on  the  said 
meadow  land,  then  and  there  lying,  and 

being   of   the   value   of   dollars; 

whereby  the  plaintiff  lost  said  hay  and 

was  deprived  of  the  profit  of  said  

acres  of  land  for  a  length  of  time,  to- 

wit,  from  to  ;   all  which, 

etc" 

In  Pennsylvania  the  right  to  com- 
pensation for  what  are  usually  called 
consequential  injuries,  that  is  to  say, 
where  property  is  injured  without  be- 
ing actually  taken,  is  given  by  sec  8 
of  article  XVI  of  the  constitution.  If 
the  building  of  a  county  bridge  causes 
injury  to  a  mill  owner  by  interfering 
with  his  water  rights  he  has  his  rem- 
edy by  an  action  on  the  ease.  Dela- 
ware County's  Appeal,  119  Pa.  159,  13 
Atl.  62. 

66.  Meyer  v.  Horst,  106  Pa.  552; 
Lindeman  r.  Lindsey,  69  Pa.  93,  8  Am. 
Rep.  219. 

Form. — "For    that    the   plaintiffs    on 
-  last   past  were,  and   ever  since 


have  been,  and  now  are,  seised  of  a 
certain  water-mill  called  a  corn  or 
grist-mill,  with  the  appurtenances,  sit- 
uate in  M.  aforesaid,  commonly  called 
and  known  by  the  name  of  Swan's 
Mill,  in  their  own  demesne,  as  of  fee; 
and  that  the  plaintiffs,  and  all  those 
whose  estate  they  now  have  in  the  said 
mill,  with  the  appurtenances,  had,  and 
from  the  time  whereof  the  memory  of 
man  runneth  not  to  the  contrary,  were 
used  to  have,  and  now  ought  to  have, 
a  certain  water  course  called  and  known 
by  the  name  of  Spieket  River,  running 
to  their  said  mill;  and  being  so  seised, 
the  Baid  D  (defendant),  not  being  ig- 
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water  to  wash  ore  and  returning  it  to  the  stream,67),  of  a  water- 
course or  irrigation  ditch  to  the  detriment  of  other  riparian  or  adjoin- 
ing owners.68 

label  and  slander.  —  Case,  at  common  law,  will  lie  for  libel  or  slan- 
der,69 or  for  conspiracy  to  defame.70 

10.  Violation  of  Statutory  or  Constitutional  Rights.  —  The  fact 
that  a  statute  gives  a  right  of  action  different  in  form  from  the  com- 
mon-law action  of  case  for  the  same  grievance  is  not  an  abrogation  of 
the  common-law  proceeding,71  unless  the  new  remedy  is  declared  to  be 
exclusive.72  But  where  a  statute  or  constitutional  provision  gives  a 
right  of  action  without  prescribing  the  form,  the  action  must  be 
adapted  to  the  nature  of  the  case  and  modeled  according  to  the  dis- 
tinctions of  the  common  law.  It  may  be  an  action  of  case  if  the  par- 
ticular nature  of  the  wrong  or  injury  requires  it.73 


norant  of  the  premises  but  intending  to 
injure  the  plaintiffs  and  deprive  them 
of  the  use  and  profit  of  their  said  mill, 
did,  at  M  aforesaid,  on  afore- 
said, and  on  divers  times  and  days  be- 
tween that  time  and  the  day  of 

,  dig  up  and  remove  the  banks  of 

said  water  course  and  divert  a  great 
part  of  the  water  thereof,  so  running 
as  aforesaid  from  their  said  mill,  so 
that  the  said  mill  that  before  was  able 
and  was  used  to  grind  fifty  bushels  of 
corn  in  every  twenty-four  hours,  now, 
and  during  the  time  aforesaid,  by 
reason  of  the  diversion  aforesaid  of 
the  said  water,  is*  and  was  able  to 
grind  only  four  bushels  of  eorn  in 
every  four-and-twenty  hours,  by  reason 
of  which  the  plaintiffs,  for  all  that 
time,  have  lost  and  have  been  deprived 
of  the  profits  of  their  said  mill,  and 
still  continue  deprived  thereof,  to  the 
damage,  etc." 

And  see  infra,  note  93. 

67.  The  damage  inflicted  upon  a 
lower  riperian  owner  by  the  pollution 
of  a  stream  as  an  incident  to  mining 
operations  is  neither  intentional  nor 
direct  nor  immediate,  but  consequen- 
tial, and  an  action  on  the  case  is  the 
appropriate  remedv.  Drake  v.  Coal, 
etc.,  Co.,  102  Ala/  501,  4  So.  749,  48 
Am.  St.  Rep.  77,  24  L.  R.  A.  64. 

68.  See,  generally,  the  title 
"Waters." 

69.  Emrich  v  Little  Rock  Tract., 
etc.  Co.,  71  Ark.  71,  70  S.  W.  1035; 
Moran  ©.  Dunphy,  177  Mass.  485,  59  N. 
E.  125,  52  L.  R.  A  115.  See  also  the 
title   "Libel  and  Slander." 

70.  Doremus  v.  Hennessy.  62  ID. 
App.  391,  affirmed  in  176  111.  608,  68 
Am.  St.  Rep.  203;  Wilde  v.  McKee,  111 


Pa.  335,  56  Am.  Rep.  271;  Hood  0. 
Palm,  8  Pa.  237. 

71.  Sawyer  v.  Ballew,  4  Port.  (Ala.) 
116;  Bellant  v.  Brown,  7S  Mich.  294,  44 
N.  W.  326.  Compare  Wiley  V.  Yale,  1 
Mete.  (Mass.)  553,  holding  that  under 
a  statute  providing  that  "whenever  a 
greater  rate  of  interest  than  is  allowed 
by  law  shall  have  been  paid,  the  party 
paying  the  same  may  recover  back 
three-fold  the  amount  of  the  whole  in- 
terest paid,  either  by  an  action  of  debt 
or  by  a  bill  in  chancery,"  an  action  on 
the  case  is  not  the  proper  remedy. 

72.  111.— McMullen  v.  Vanzant,  73 
111.  190.  Mich.— Bellant  v.  Brown,  78 
Mich.  294,  44  N.  W.  326.  Mass — Wiley 
v.  Yale,  1  Mete.  553,  citing  Knowlton 
v.  Ackley,  8  Cush.  93;  Rex.  c.  Robinson, 
2  Bur.  803,  2  Saund.  PI.  &  Ev.  829. 

73.  Chitty  says:  "Wherever  the 
statute  prohibits  an  act  and  provides 
for  a  recovery  of  damages  caused  by 
its  violation,  the  remedy  is  an  action 
on  the  case."  1  Chit.  PI.  142.  U.  S. 
Cockrill   v.   Butler,    78   Fed.   679,   citing 

I  Chit.  PI.  142.  Conn. — Sharp  v.  Cur- 
tiss,  15  Conn.  526,  532.  111.— Mount  c. 
Hunter,  58  111.  246.  Md — Wright  V. 
Freeman,  5  Harr.  &  J.  467.  Mass. — 
Heridia  v.  Ayers,  12  Pick.  334;  Knowl- 
ton V.  Ackley,  8  Cush.  93;  Wiley  V. 
Yale,  1  Mete.  553  (citing  Rex  v.  Rob- 
inson, 2  Burr.  799,  97  Eng.  Reprint 
567).  Pa. — Delaware  County's  Appeal, 
119  Pa.  159,  13  Atl.  62.  R.  I. — Frank- 
lin v.  Warwick  &  C.  Water  Co.,  24  R.  I. 
224,    52    Atl.    988;    Heeney   v.    Sprague, 

II  R.  I.  456,  'A3  Am.  Rep.  502.  And  see 
Aldrich  v.  Howard,  7  R  I.  199.  W.  Va. 
Mapel  V.  John,  42  W.  Va.  30.  24  S.  E. 
608,  57  Am.  St.  Rep.  839,  32  L.  R.  A. 
800,  an   action   for   the   violation   of   & 


Vol.  rv 


CASE,   THE   ACTION   ON    THE 


639 


V.  JURISDICTION.  —  An  action  on  the  case  to  recover  damages 
is  cognizable  only  in  a  court  of  law;  a  court  of  chancery  is  without 
jurisdiction.74  The  question  as  to  the  jurisdiction  of  justices  of  the 
peace  is  dependent  upon  local  statutes.76 

VI.  VENUE.  —  The  venue  in  which  an  action  on  the  case  must  be 
laid  is  also  dependent  upon  local  statutory  provisions.78 


statute  making  the  owner  of  sheep  af- 
fected with  a  contagious  disease  liable 
for  damages  resulting  from  their  being 
allowed  to  run  at  large. 

In  Delaware  case  is  the  proper  form 
of  action  in  a  suit  to  recover  damaj  ea 
for  a  violation  of  the  statute  imposing 
upon  a  mill  owner  the  duty  to  give 
notice  to  the  owner  of  a  mill  below, 
of  any  wilful  or  accidental  discharge 
of  an  unusual  quantity  of  water.  Ross 
v.  Horsey,  3  Harr.  (Del.)  60. 

In  Pennsylvania  the  constitution 
provides  that  a  corporation  shall  be 
liable  in  damages  for  injuries  to  pri- 
vate property  not  taken  in  the  exer- 
cise of  its  right  of  eminent  domain. 
Though  counties  do  not  possess  this 
power  in  its  general  or  enlarged  sense, 
yet  they  do  possess  it  to  a  limited  ex- 
tent in  the  matter  of  opening  roads 
and  constructing  bridges.  Though  the 
legislature  has  not  provided  any  remedy 
to  enforce  the  constitutional  provision, 
so  far  as  counties  are  concerned,  yet 
the  constitution  does  confer  a  right 
upon  a  citizen  to  recover  consequential 
damages  in  certain  cases,  and  he  can- 
not be  deprived  of  that  right  by  the 
neglect  or  omission  of  the  legislature, 
and  so  where  consequential  damages 
result  to  private  property  by  reason 
of  the  erection  of  a  county  bridge,  an 
action  on  the  case  may  be  maintained 
against  the  county,  since  when  a  right 
exists  and  no  adequate  remedy  is  pro- 
vided, it  may  be  enforced  by  such 
action.  Chester  Co.  v.  Brower,  117  Pa. 
647,  12  Atl.  577,  2  Am.  St.  Rep.  713. 

Specific  penalties  imposed  by  statute 
must  be  recovered  in  debt,  not  in  case. 
Russell  v.  Louisville,  etc.  R.  Co.,  93  Va. 
322,  25  8.  E.  99.  See  also  Mount  v. 
Hunter.  58  111.   246. 

74.  Hamilton  Co.  V.  Cincinnati,  etc., 
Turnpike  Co.,  Wright  (Ohio)  603  (an 
action  against  a  corporation  to  recover 
damages  to  real  or  personal  property 
committed  while  acting  under  an  un- 
constitutional statute);  Tyler  v.  Rica- 
more,   87   Va.   466,    12  S.   E.   799.     See 


also    the    titles    "Courts,"    •'Jurisdic- 
tion." 

75.  In  Illinois  a  justice  is  without 
jurisdiction  of  an  action  on  the  case  to 
recover  for  injuries  resulting  from  the 
negligence  of  defendant's  servants. 
Illinois  Cent.  R.  Co.  v.  Reedy,  17  111. 
580. 

In  New  Jersey  a  justice  of  the  peace 
has  no  jurisdiction  in  an  action  on  the 
case  for  obstructing  a  private  road. 
Osborne  v.  Butcher,  26  N.  J.  L.  308 

In  Ohio,  in  Harrington  v.  Heath,  15 
Ohio  4S3,  in  construing  a  statute  con- 
ferring jurisdiction  of  actions  of  tres- 
pass on  real  estate  on  justices  of  the 
peace,  it  was  held  that  the  word  tres- 
pass was  used  in  its  narrow  sense  and 
that  justices  of  the  peace  did  not  have 
jurisdiction  of  actions  in  case  for 
nuisances. 

Actions  Arising  from  Contract. — A 
statute  which  confers  upon  justices 
power  to  try  cases  involving  a  specified 
amount  "arising  from  contract, 
whether  express  or  implied,"  does  not 
include  actions  on  the  case  for  dam- 
ages suffered  by  the  negligent  perform- 
ance of  a  contract.  Zell  V.  Arnold,  2 
Penn.  &  W.   (Pa.)   292. 

76.  Under  the  Florida  statute,  in 
an  action  on  the  case  to  recover  for 
injuries  to  a  reversionary  interest,  the 
venue  may  be  laid  either  in  the  county 
where  the  right  of  action  accrued  or  in 
the  county  of  defendant's  residence. 
Bucki  v.  Cone,  25  Fla.  1,  6  So.  160. 

In  Texas  under  a  statute  providing 
that  no  person  who  is  an  inhabitant  of 
the  state  shall  be  sued  out  of  the 
county  of  his  domicile,  except  in  cer- 
tain cases,  among  them  the  following: 
"  'When  the  foundation  of  the  suit  is 
some  crime  or  offense  or  trespass  for 
which  a  civil  action  in  damages  may 
lie,  in  which  case  the  suit  may  be 
brought  in  the  county  where  the  crime 
or  offense  or  trespass  was  committed, 
or  in  the  county  where  the  defendant 
has  his  domicile,'  "  the  term  trespass 
includes  injuries  to  persons  or  property 


Vol.  IV 


640 


CASE,  TEE  ACTION  ON  THE 


VII.  PARTIES.  —  A.  In  General.  —  A  licensee  of  timber  lands 
whose  right  to  cut  and  take  away  trees  has  been  rendered  almost  value- 
less by  unauthorized  and  illegal  acts  of  a  defendant  in  entering  upon 
the  land  and  cutting  trees,  is  entitled  to  maintain  an  action  on  the  case 
therefor.77 

A  lessor  may  maintain  case  for  the  obstruction  of  a  way  appurtenant 
to  the  demised  premises,  though  the  tenancy  is  merely  at  will,  since 
the  obstruction  may  be  an  injury  to  the  lessor,  though  not  affecting 
the  reversion  or  causing  an  abatement  in  the  rent.78  A  corporation 
may  be  sued  in  an  action  on  the  case.79 

B.  Joinder  op  Parties.  — Plaintiffs.  —  A  life  tenant  and  the  re- 
mainder-man may  join  in  an  action  on  the  case  for  injuries  both  to 
the  possession  and  the  remainder.80  A  husband  and  wife  may  join  in 
an  action  on  the  case  for  an  obstruction  of  a  way  appurtenant  to  the 
wife's  land,  in  their  occupation  or  possession.  An  averment  that  the 
plaintiffs  were  seized  of  the  land  in  demesne  as  of  fee  in  right  of  the 
wife  includes,  after  verdict,  virtually  an  averment  of  occupation  or 
possession.81 

Defendants. —  Parties  who  act  in  concert  and  co-operate  in  doing  an 
act  which  causes  an  injury,  are  liable  in  case,  either  jointly  or  sever- 
ally, to  the  person  injured,  for  the  damage  thereby  occasioned.82 


which  are  the  result  of  the  negligence 
of  the  wrongdoer.  In  the  language  of 
the  court,  "We  presume  the  exception 
was  made  in  the  interest  of  the  injured 
party,  and  not  of  the  wrongdoer,  and 
we  see  no  good  reason  why  a  distinc- 
tion should  be  made  between  an  injury 
resulting  from  intentional  violence  and 
one  resulting  from  negligence.  It 
occurs  to  us  the  consideration  which  in- 
duced the  exception  was  that  one  who 
had  been  injured  in  his  person  or  his 
property  by  the  wrongful  or  negligent 
conduct  of  another  should  not  be  driven 
to  a  distant  forum  to  get  redress  of 
his  wrongs."  Hill  v.  Kimball,  76  Tex. 
210,  13  S.  W.  59,  7  L.  E.  A.  618,  18  Am. 
St.  Eep.  28.  See  also  the  title"Venue." 

77.  Beckwith  v.  McPhelim,  7  N. 
Bruns.  501. 

78.  Cushing  v.  Adams,  18  Pick. 
(Mass.)   110. 

79.  U.  S—  Canadian  Pac.  E.  Co.  v. 
Clark,  73  Fed.  76,  74  Fed.  362,  38  U. 
S.  App.  753,  20  C.  C.  A.  447.  Ala.— 
Smoot  v.  Wetumpka,  24  Ala.  112.  111. 
Toledo,  etc.  E.  Co.  v.  McLaughlin,  63 
111.  389;  Illinois  Cent.  E.  Co.  v.  Eeedy, 
17  111.  580.  Mass.— Eiddle  V.  Propri- 
etors Merrimack  Biver  Locks,  etc.,  7 
Mass.  169,  5  Am.  Dec.  35.  N.  Y.— 
Church  of  Ascension  v.  Buckhart,  3 
Hill    (N.    Y.)    193.     Ohio.— Goodloe   v. 
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Cincinnati,  4  Ohio  500.  Pa. — Chestnut 
Hill  Tump.  Co.  v.  Eutter,  4  Serg.  &  E. 
6.  Eng. — Mayor  of  Lynn  v.  Turner,  1 
Cowp.  86,  98  Eng.  Eeprint  980. 

Where  a  corporation  acting  under  an 
unconstitutional  legislative  act  causes 
an  illegal  act  to  be  done,  the  corpora- 
tion is  liable  in  case  for  the  injury  to 
real  or  personal  property.  Hamilton 
Co.  v.  Cincinnati,  etc.,  Turnpike  Co., 
Wright    (Ohio)    603. 

80.  Mclntire  v.  Westmoreland  Coal 
Co.,  118  Pa.  108,  4  Atl.  808. 

81.  Cushing  v.  Adams,  18  Pick. 
(Mass.)    110. 

82.  111.— Andrews  v.  Boedecker,  126 
111.  605,  18  N.  E.  651,  9  Am.  St.  Eep. 
649.  N.  Y. — Orange  Bank  v.  Brown,  3 
Wend.  158.  Vt.— Vail  r.  Strong,  10  Vt. 
457.  Eng.— Pozzi  v.  Shipton,  8  Ad.  & 
El.  963,  112  Eng.  Eeprint  1106,  8  L.  J. 
Q.  B.  1,  1  P.  &  D.  4,  35  E.  C.  L.  574; 
Bretherton  v.  Wood,  3  B.  &  B.  54,  7  E. 
C.  L.  345,  6  Moore  C.  P.  141,  9  Price 
408,  23  E.  E.  556;  Leslie  v.  Wilson,  3  B. 
&  B.  171,  7  E.  C.  L.  395,  6  Moore  C.  P. 
415,  23  E.  E.  605;  Ansell  r.  Water- 
house,  2  Chit.  1,  6  Maule  &  Selm.  385, 
105  Eng.  Eeprint  1286,  18  E.  E.  413; 
Govett  v.  Eadnidge,  3  East  62,  102 
Eng.   Eeprint  520,  6  E.  E.  539. 

In  actions  against  common  carriers 
the  party  may  declare  on  the  contract 
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VIII.  PLEADING.  — A.  The  Declaration  or  Complaint  and 
"Writ.  —  1.  In  General.  —  Where  case  included  assumpsit  as  well  as 
tort,  the  question  as  to  whether  the  form  of  the  action  should  be 
assumpsit  or  tort  must  be  determined  from  the  nature  of  the  facts 
alleged.83  But  where  case  does  not  include  assumpsit,  a  declaration 
in  case  is  demurrable  which  merely  states  a  contractual  liability.84 

2.  Formal  Requisites.  —  a.  Commencement.  —  The  contents  of  the 
pleading  must  determine  its  character  and  not  the  form  of  the  com- 
mencement.85 Thus,  though  an  action  is  termed  in  tin;  commencement 
of  the  declaration  as  in  case,  if  the  averments  are  distinctively  in  tres- 
pass it  will  be  treated  as  an  action  of  that  nature.8"  And  though  a 
plaintiff's  statement  sets  forth  his  claim  as  in  trespass,  if  the  facts 
establish  his  right  to  recover  in  case  he  is  entitled  to  judgment.87 

Under  statutes  abolishing  the  distinction  between  trespass  and  case, 
an  action  may  be  called  trespass  or  'case,  and  the  plaintiff  may  then 
count  in  either  trespass  or  case,  or  both,  at  his  option.88 


and  allege  the  injury,  either  as  a  mere 
breach  of  contract  or  as  a  tortious 
:ence,  or  he  may  declare  on  the 
liability  of  the  carrier,  as  established 
by  law,  and  charge  the  injury  as  the 
result  of  negligence.  In  one  the  action 
is  considered  as  sounding  in  contract, 
and  it  is  necessar}'  not  only  to  prove 
the  contract  as  laid,  but  also  to  join, 
as  defendants,  all  the  parties  respon- 
sible. In  the  latter  case  the  action  is 
tort;  as  no  contract  is  alleged,  none 
need  be  proved,  nor  is  the  suit  abate- 
able  for  the  non-joinder  of  other  de- 
fendants.    Vail   v.   Strong,   10   Vt.  457. 

Where  an  agent  acts  as  such  for  sev- 
eral joint  principals,  for  negligent  acts 
of  the  agent  while  acting  within  the 
scope  of  his  employment  one  or  all  of 
such  principals  may  be  sued.  Moreton 
v.  Hardern,  4  B.  &  C.  223,  10  E.  C.  L. 
316,  6  D.  &  E.  275;  Mitchell  V.  Tar- 
butt,  5  T.  E.  649,  101  Eng.  Eeprint  362, 
2  Eev.  Eep.  643. 

An  agent  and  principal  may  be 
joined  in  an  action  on  the  case;  but  a 
master  and  servant  are  not  jointly 
liable  for  a  wilful  injury  done  by  the 
servant  whilst  driving  the  master's 
carriage,  if  such  carriage  is  not  em- 
ployed in  the  conveyance  of  passen- 
gers and  the  master  is  not  present 
when  the  injury  occurs.  Wright  V. 
"Wilcox,  19  Wend.  (N.  Y.)  343,  32  Am. 
Dec.  507. 

83.  111.— Carter  v.  White,  32  111.  509. 
Me. — Hathorn  v.  Calef,  53  Me.  471.  E. 
I.— Eoyce  v.  Oakes,  20  E.  L  418,  39  Atl. 
758,  39  I*  B.  A.  845. 


*x 


If  it  does  not  appear  from  a  declara- 
tion in  case  whether  it  is  in  tort  or 
contract,  this  is  "ambiguous  or  doubt- 
ful pleading"  and  therefore  bad. 
Hughes  v.  Wheeler,  65  N.  C.  418,  citing 
1  Chit.  PI.  271. 

84.  Eoyce  v.  Oakes,  20  E.  L  418,  39 
Atl.  758,  39  L.  E.  A.  845. 

85.  Sheppard  v.  Furniss,  19  Ala. 
760;  United  States  Mfg.  Co.  v.  Stevens, 
52  Mich.  330,  17  N.  W.  934. 

The  question  as  to  whether  an  action 
is  in  trespass  or  in  case  must  be  de- 
termined from  the  facts  alleged  in  the 
declaration,  and  not  from  the  name 
given  to  the  action.  Coggswell  v.  Bald- 
win, 15  Vt.  404,  40  Am.  Dec  686. 

Where  the  defendants  in  a  certain 
count  are  summoned  to  answer  the 
plaintiffs  "in  a  plea  of  the  case,"  &c, 
no  doubt  these  are  apt  words  to  pre- 
cede a  count  in  case,  but  they  are  not 
conclusive  or  controlling.  If  found 
preceding  a  count  in  another  form  of 
action,  they  are  quite  powerless  to 
change  that  form  into  an  action  on 
the  case.  New  London  City  Nat.  Bank 
V.  Ware  Eiver  E.  Co.,  41  Conn.  542. 

The  old  form  of  commencement  was, 

after  court  and  term:   " ,  to- wit, 

A.  B.  was  attached  to  answer  C.  D.  of 
a  plea  of  trespass  on  the  case." 

86.  Wood  v.  Michigan  Air  Line  E. 
Co.,  81  Mich.  35S,  45  N.  W.  9S0;  United 
States  Mfg.  Co.  v.  Stevens,  52  Mich. 
330,  17  N.  W.  934. 

87.  Duffield  v.  Eosenzweig,  144  Pa. 
520,   23   Atl.   4. 

88.  Toledo,  etc.,  E.  Co.  v.  McLaugh- 
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b.  Conclusion.  —  That  there  is  no  ad  damnum  clause  in  a  declara- 
tion in  case  may  be  taken  advantage  of  by  demurrer.89  Such  a  defect 
is  a  defect  of  substance,  and  when  so  raised  is  neither  waived  nor  cured 
by  verdict.90 

A  demand  for  more  than  is  due  may  perhaps  be  cured  by  the  jury 's 
finding  less,  or  the  plaintiff's  release  of  the  overplus,  but  a  demand 
for  less  than  is  due  is  a  fault  incurable.91 

3.     SUBSTANTIAL  ALLEGATIONS.  —  a.  In   General.  —  (I.)  All 
the  Facts.  —  The  same  strictness  in  pleading  does  not  obtain  in  tres- 
pass on  the  case  as  in  trespass.92    But  in  an  action  on  the  case  the  dec- 
laration must  set  forth  all  the  facts  necessary  to  a  recovery.93    The  de- 


lin,  63  111.  389;  Kimbell  v.  Miller,  54 
111.  App.  665;  St.  Louis,  etc.  R.  Co.  v. 
Summit,  3  111.  App.  155;  Hines  V.  Kin- 
nison,  8   Blackf.   (Ind.)    119. 

An  Indiana  statute  provided  that 
"in  all  actions  of  trespass  and  tres- 
pass on  the  case  the  declaration  shall 
be  deemed  equally  good  and  valid  to 
all  intents  and  purposes,  whether  the 
same  shall  be  in  form  a  declaration  in 
trespass  or  trespass  on  the  case.  K.  S. 
1843,  p.  691.  According  to  this  stat- 
ute, if  the  writ  be  in  trespass  and  the 
declaration  describe  a  cause  of  action 
in  case,  or  if  the  writ  be  in  case  and 
the  declaration  describe  a  cause  of 
action  in  trespass,  the  declaration  shall 
not  be  objected  to  on  account  of  the 
variance."  Hines  v.  Kinnison,  8 
Blackf.    (Ind.)    119. 

89.  McGlamery  c  Jackson  (W.  Va.) 
68  S.  E.  105. 

"To   the   damage  of  the  said  A.  B. 

of    dollars,    and     therefore     he 

brings  his  suit, ' '  etc. 

90.  McGlamery  v.  Jackson  (W.  Va.), 
68  S.  E.  105. 

91.  Bolton  v.  Lee,  2  Lev.  56,  83  Eng. 
Eeprint   447. 

92.  Eidgeley  v.  West  Fairmont,  46 
W.  Va.  445,  33  S.  E.  235. 

93.  Hathorn  V.  Calef,  53  Me.  471. 
Form   for   Killing   Plaintiff's   Dog. — 

' '  For   that   whereas    on   ,   at   , 

the  said  A  (plaintiff)  was  possessed 
of   a  certain  spaniel   dog,  of   the   price 

of  dollars,  as  of  the  proper  goods 

of  him  the  said  A,  whereby  he  received 
benefit  and  profit.  Yet  the  said  B  (de- 
fendant), not  ignorant  of  the  premises 
but  maliciously  intending  and  contriv- 
ing to  injure  said  A  in  this  particular, 
then  and  there  discharged  a  certain 
gun,  eharged  with  gunpowder  and  shot, 
at   and  upon   said  spaniel  dog  of   said 


A,  whereby  said  dog  was  so  wounded 
that  he  then  and  there  died;  whereby 
said  A  lost  the  benefit  and  profit  which 
he  actually  received  of  said  dog  and 
was  thereby  much  injured,  to  the  dam- 
age, etc." 

Form. — Diversion  of  Water. — "Case, 
by  Jacob  Horst  against  Abraham 
Meyer,  to  recover  damages  for  the 
diversion  of  water  from  the  plaintiff's 
saw-mill,  by  the  removal  of  splash 
boards  from  the  flood  gate  of  his  dam, 
whereby  the  supply  of  water  to  said 
mill  was  diminished.  Plaintiff's  dec- 
laration was  as  follows:  '  .  .  .  That 
whereas  he,  the  said  Jacob  Horst,  on 
the  first  day  of  June,  A.  D.  1881,  at 
in was  seised  in  his  de- 
mesne as  of  fee,  of  and  in  a  certain 
messuage,  tenement  and  tract  of  land 
containing  with  the  appur- 
tenances, upon  which  now  is  (and  from 
time  immemorial  has  been,  erected  a 
certain  water  saw-mill,  with  the  appur- 
tenances, and  the  same  Jacob  Horst, 
and  all  those  whose  estate  he  hath  in 
said  tract  of  land  and  saw-mill,  with 
the  appurtenances,  have  had  and  of 
right  ought  to  have,  the  use,  benefit 
and  advantage  of  the  water  of  a  cer- 
tain water-course,  or  stream  of  water, 
in  the  township  and  county  aforesaid, 
which  during  all  that  time  did  flow  and 
run,  and  of  right  ought  to  have  flowed 
and  run,  and  still  of  right  ought  to 
flow  and  run,  to  and  into  the  saw-mill 
aforesaid,  for  supplying  the  same  with 
water  for  the  working  thereof  at,  to- 
wit:  The  county  aforesaid,  and  being  so 
thereof  seised,  the  aforesaid  Abraham 
Meyer,  not  being  ignorant  of  the  prem- 
ises, but  maliciously  contriving  and 
intending  him  the  said  Jacob  Horst  of 
the  profits  and  advantages  of  his  saw- 
mill  aforesaid,    to   deprive,    on   to-wit: 
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fendant  must  be  advised  in  what  particular  respect  it  is  claimed  that 
he  has  infringed  upon  the  plaintiff's  right.04  It  has  been  held  that  a 
too  general  charge  may  be  cured  by  verdict.96  But  this  is  not  appli- 
cable to  a  case  of  default  which  admits  such  facts  only  as  are  actually 
alleged.06 

Defendant's  Duty. — In  framing  a  declaration  in  an  action  on  the 
case,  the  state  of  facts  upon  which  the  legal  obligation  or  duty  alleged 
to  have  been  violated  arose  must  be  shown,  at  hast  in  general  terms. 
It  must  appear  affirmatively  that  such  duty  or  obligation  arose  on  the 
defendant  and  that  he  neglected  the  same,  and  that  an  injury  or  dam- 
age resulted  to  plaintiff.87 

The  effect  of  statutes  abolishing  the  distinction  between  trespass  and  case 
is  not  to  change  substantial  rights  and  liabilities.  Though  a  plaintiff 
may  count  in  trespass  or  case  or  both  at  his  option,  a  count  in  case 


the  first  day  of  July,  A.  D.  1881,  and 
at  divers  other  days  and  times  as  well 
before  as  after  and  before  the  com- 
mencement   of    this    suit    did    cut 

down  two  of  the  splash  boards  in 

the    waste    way   or    flood    gate    of    the 

dam  erected  in  said  water-course  

and  thereby  the  water  of  the  water- 
course        aforesaid,    from    its    usual 

course  towards  the  saw-mill  aforesaid, 
then  and  there  did  divert  and  turn 
away,  so  that  the  said  saw-mill,  which 
before  that  time  was  able  and  used  to 
saw,  to-wit,  four  hundred  feet  of  lum- 
ber in  every  twenty-four  hours,  by  such 
diversion  of  the  water,  was  and  is  able 
to  saw  but  to-wit:  three  hundred  feet 
of    lumber    within    the    time    aforesaid. 

.     To   the   damage  of  the   said 

Jacob  HOrst  . '  "  Meyer  v.  Horst, 

106  Pa.  552. 

In  Alabama  there  is  no  form  pre- 
scribed in  the  code  for  a  complaint  in 
an  action  on  the  case,  though  the  anal- 
ogous form  in  an  action  of  trespass  is 
given.  Guilford  &  Co.  V.  Kendall,  42 
Ala.   651. 

94.  Burnap  v.  Dennis,  4  111.  478.  But 
see  Taylor  v.  Day,  16  Vt.  566. 

Thus  in  an  action  for  maliciously  at- 
tempting to  defeat  a  claim  to  public 
lands  made  in  good  faith,  under  the 
preemption  laws  of  the  United  States, 
the  plaintiff  must  aver  that  he  is  an 
applicant  for  the  land  under  the  pre- 
emption laws,  and  show  what  steps  he 
has  taken  to  obtain  it  and  he  must 
aver  of  what  particular  suggestion 
against  the  plaintiff's  right  it  was  pro- 
posed to  show  he  was  guilty.  The  plain- 
tiff having  failed  to  do  so,  the  defend- 
ant   could    neither    traverse,    nor    con- 


fess and  avoid;  nor  whatever  his  de- 
fense might  be,  he  could  not  under- 
standingly  prepare  himself  with  proofs 
to  establish  it.  Hoyt  v.  Macon,  2  Colo. 
113. 

The  Means  Employed  Need  Not  Be 
Alleged. — In  case  for  injuries  to  mill 
privileges  by  diverting  water,  it  is  un- 
necessary to  aver  the  manner  or  means 
of  diversion.  Stein  v.  Ashby,  24  Ala. 
521. 

95.  Holden  v.  Rutland,  etc.  R.  Co., 
30  Vt.  297;  Cutter  v.  Adams,  15  Vt.  237. 

96.  Hoyt  v.  Macon,  2  Colo.  113. 

97.  World 's  Columbian  Expo.  Co.  V. 
France,  91  Fed.  64,  62  U.  S.  App.  704, 
33  C.  C.  A.  333;  Leach  v.  Bush,  57  Ala. 
145. 

Whether  action  is  brought  in  assump- 
sit or  case,  the  declaration  must  allege 
a  breach.  Moore  v.  Appleton,  26  Ala, 
633. 

Damage  by  Fire  to  Goods  of  Plaintiff 
in  Building. — "If  it  be  the  purpose  of 
the  pleader  to  charge  a  breach  of  duty 
in  failing  to  provide  means  and  ap- 
pliances for  extinguishing  fires,  then 
he  must  disclose  facts  upon  which  such 
duty  could  be  predicated.  He  must 
at  least  aver,  along  with  facts  and  cir- 
cumstances giving  color  to  the  aver- 
ment, that  the  danger  or  peril  from  fire 
was  so  constant  and  imminent  that  ap- 
pliances and  means  kept  constantly  at 
hand  to  extinguish  fires  were  reasonably 
needful.  Otherwise  there  could  b«  no 
legal  duty  or  obligation  on  defendant  to 
provide  and  maintain  such  appliances, 
and  hence  no  dereliction  in  failing  to 
have  them  at  hand."  World's  Colum- 
bian Expo.  Co.  v.  France,  91  Fed.  64,  62 
U.  S.  App.  704,  33  a  a  A.  333. 
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must  contain  all  the  elements  of  a  good  count  in  that  form  of  action.** 

(II.)  Request  and  Refusal.  —  It  was  common  to  allege  a  request  and 
refusal.  And  in  an  action  for  the  possession  of  goods  a  previous  de- 
mand and  refusal  must  be  alleged."  But  in  an  action  on  the  case  it 
is  not  necessary  to  aver  a  previous  demand  of  the  defendant  and  his 
refusal  to  return  the  subject-matter  of  the  action,  if  the  defendant's 
possession  is  tortious.1 

(ill.)  Negations.  —  As  in  other  cases,  it  is  not  necessary  that  a  plain- 
tiff in  an  action  on  the  case  should,  by  his  averments,  negative  every 
conceivable  fact  which  might  militate  against  his  recovery.2 

(IV.)  Describing  Subject-Matter. —  (A.)  Realty. —  In  actions  for  injuries 
to  real  estate  it  should  be  stated  in  the  declaration  whether  such  realty 
consists  of  houses,  lands  or  other  corporeal  hereditaments,3  but  a  de- 
scription, it  seems,  is  not  necessary.4 

(B.)  Easements.  —  Allegations  sufficiently  describing  an  easement  are 
set  forth  in  the  note  hereto.6 


98.  St.  Louis,  etc.  R.  Co.  v.  Summit, 
3  111.  App.  155. 

99.  See  the  title  "Trover." 

1.  Ill Hayes  V.  Mass.  Mut.  L.  Ins. 

Co.,  125  111.  626,  18  N.  E.  322,  1  L.  R.  A. 
303.  Mass. — Thurston  v.  Blanchard,  22 
Pick.  18,  33  Am.  Dec  700.  Pa.— Gil- 
christ v.  Bale,  8  Watts  355.  See  also 
Bates  v.  Conkling,  10  Wend.  (N.  Y.) 
390.  Thus  in  an  action  for  enticing 
away  plaintiff's  wife,  it  is  not  neces- 
sary to  allege  a  request  of  the  plaintiff 
to  deliver  up  his  wife  and  the  defend- 
ant 's  refusal.  Gilchrist  v.  Bale,  8  Watts 
(Pa.)  355. 

2.  Thus  in  an  action  against  a  city 
to  recover  for  injuries  received  because 
of  the  fall  of  a  bridge,  it  is  not  neces- 
sary that  plaintiff  should  allege  that 
there  was  no  way  around  the  bridge  or 
that  it  was  broken  without  any  fault 
on.  his  part;  the  averment  that  the  in- 
jury resulted  from  the  unsafe  and  rot- 
ten condition  of  the  bridge,  which  ren- 
dered it  incapable  of  sustaining  the 
usual  burdens  which  were  accustomed 
to  pass  over  it,  is  quite  sufficient.  Smoot 
v.  Wetumpka,  24  Ala.  112.  But  see  Bur- 
nap  v.  Dennis,  4  111.  478,  holding  that 
the  plaintiff  must  aver  that  the  damages 
accrued  in  consequence  of  defendant's 
acts  and  not  in  any  degree  because  of 
plaintiff's  omission  or  negligence. 

3.  1    Chit.   PI.    (14th    Am.    ed.)    376. 

4.  According  to  the  practice,  well 
recognized,  whether  to  be  approved  or 
not,  declarations  in  case  for  the  recov- 
ery of  damages  to  real  estate,  merely 
mention  the  land,  without  any  descrip- 


tion that  serves  any  practical  purpose 
of  distinguishing  it  from  any  other  tract 
of  the  same  character.  Standiford  v. 
Goudy,  6  W.  Va.  364.  But  see  McDod- 
rill  v.  Pardee,  etc.  Lumb.  Co.,  40  W. 
Va.  564,  21  S.  E.  878,  which  was  case 
for  a  trespass  on  realty,  under  a  stat- 
ute abolishing  the  distinction  between 
trespass  and  case,  holding  that  the 
declaration  must  describe  the  property 
with  a  reasonable  degree  of  definite- 
ness. 

Under  the  Delaware  statute  abolish- 
ing the  distinction  between  trespass  and 
case,  in  case  for  trespass  upon  land 
and  taking  away  gravel,  it  is  not  neces- 
sary to  designate  in  the  declaration  the 
close  by  abuttals  or  by  other  descrip- 
tion, but  in  trespass  quare  clausum  the 
rule  is  otherwise.  Smethurst  V.  Journey, 
1  Houst.   (Del.)   196. 

5.  In  Brown  v.  Windsor,  1  Cromp.  & 
J.  (Eng.)  20,  the  declaration  averred 
"that  the  plaintiff  was  possessed  of  a 
messuage,  belonging  to  which  were  cer- 
tain foundations  which  he  has  used  to 
enjoy,  and  had  a  right  to  enjoy,  and 
that  the  defendant,  intending  to  de- 
prive him  of  the  enjoyment  of  the 
foundations,  did  the  acts  complained 
of."  It  was  held  that  this  was  an 
averment  of  an  easement  merely  and 
not  of  property  in  the  foundations  and 
that  the  expression  would  bear  no  other 
construction. 

Approved  form  for  obstruction  of 
way,  the  court  remarking  that  the  same 
was  in  the  form  prescribed  by  Chitty 
and    approved    by    Robinson,     citing    2 


Vol.  IV 


CASE,   THE   ACTION   ON    THE 


645 


(C.)  Personalty — In  case  for  injuries  to  chattels  it  is  generally 
necessary  to  set  forth  in  the  declaration  their  quality,  quantity  or  num- 
ber, and  value  or  price.8 

(V.)  Interest  of  Plaintiff. —  (A.)  In  General. —  Where  a  general  or 
public  right  is  given  by  law,  in  case  for  a  violation  of  such  right  it  is 
sufficient  to  state  with  brevity  that  there  was  such  public  right.7  And 
where  plaintiff's  right  is  implied  by  law  it  is  not  necessary  to  state  the 
same  in  the  declaration,  as  for  example,  the  absolute  right  of  personal 
security.8 

(B.)  Where  Injury  Is  to  Property.  — (I.)  In  General.  —  It  is  an  estab- 
lished rule  in  pleading  that  in  actions  on  the  case  for  damages  to  prop- 
erty, either  real  or  personal,  the  plaintiff's  right  or  interest  in  the 
property  should  be  stated  according  to  the  facts.0  But  it  has  been 
held  that,  according  to  the  practice,  a  statement  of  the  right  of  prop- 
erty in  the  least  definite  manner  conceivable  is  sufficient.10 

(2.)  Possessory  Interest  Generally  Sufficient.  —  In  actions  on  the  case,  as 
well  as  trespass,11  where  the  action  is  founded  upon  a  wrong  done  upon 


Chit.  PI.  808,  10;  3  Rob.  Pr.  795.  j 
"The  first  count  alleges  that  before 
and  at  the  time  of  the  committing  of 
the  grievance  therein  mentioned,  the 
Plaintiff  was,  and  thence  hitherto  has 
been,  and  still  is,  lawfully  passed  of  a 
messuage  with  the  appurtenances:  and 
by  reason  thereof,  the  Plaintiff,  during 
that  time,  ous^ht  to  have  had  and  still 
of  right  ought  to  have,  a  certain  way 
from  the  messuage,  through  and  over 
a  certain  close,  to  a  public  highway, 
described,  and  so,  back  from  the  same, 
at  a  point  mentioned,  through  and  over 
the  close,  to  the  messuage,  for  himself, 
his  servants  and  tenants  to  pass  and 
repass,  on  foot  and  with  wagons,  horses, 
cattle  and  other  live  stock,  at  all  times 
of  the  year,  at  his  or  their  free  will 
and  pleasure:  Yet  the  Defendant,  while 
the  Plaintiff  was  so  possessed  of  the 
messuage  and  so  entitled  to  the  way, 
wrongfully  and  injuriously  stopped  up 
and  obstructed  the  way;  and  the  Plain- 
tiff could  not,  during  the  time  men- 
tioned, and  can  not  have  and  enjoy  his 
way,  as  he,  of  right,  ought  to  have 
done,  and  otherwise  might  and  would 
have  done,  and  is  deprived  of  the  use 
and  advantage  thereof."  Standiford 
v.  Goudy,  6  W.  Va.  3G4. 

6.     1    Chit.    PI.    (14th    Am.   ed.)    377. 

It  is  sufficient  to  describe  the  prop- 
erty as  consisting  of  money  or  other 
articles  of  personal  estate,  of  the  value 
of  a  specified  sum.  Taber  V.  Paekwood, 
2  Day   (Conn.)  52. 

Removing  Timber. — In  case  for  tres- 


pass on  land,  under  a  statute  abolish- 
ing the  distinction  between  trespass  and 
case,  charging  defendant  with  "cutting 
down  and  removing  from  the  land  all 
the  valuable  timber  of  every  kind  and 
description  growing  on  said  land,  in- 
cluding oak,  poplar,  pine,  etc.,"  is 
clearly  sufficient.  Newlon  v.  Reitz,  31 
W.  Va.  4S3,  7  S.  E.  411. 

"The  assigned  reason  is,  that  a  for- 
mer recovery  could  not  otherwise  be 
pleaded  in  bar  of  a  second  action  for 
the  same  goods,  neither  could  the  de- 
fendant properly  defend  himself."  1 
Chit.  PI.  (14th  Am.  ed.)  377. 

"Less  particularity  is  required  than 
in  detinue  and  replevin,  because  it  is 
only  in  the  two  latter  forms  of  action 
that  the  plaintiff  can  claim  or  recover 
the  goods  themselves."  1  Chit.  PL 
(14th  Am.  ed.)   377. 

7.  1  Chit.  PI.  (14th  Am.  ed.)  378; 
Tenant  v.  Goldwin,  2  Ld.  Raym.  1090, 
92  Eng.  Reprint  222,  stating  the  rule 
to  be  that  where  the  charge  is  within 
common  right,  there  need  be  no  title 
shown. 

8.  1    Chit.   PI.    (14th    Am.    ed.)    378. 

9.  Davis  V.  Jewett,  13  N.  H.  88, 
citing  1  Chit.  PI.  329;  Rogers  v.  Coal 
River  Boom  &  D.  Co.,  41  W.  Va.  593, 
23  S.  E.  919,  26  S.  E.  1008. 

Possession  either  actual  or  construc- 
tive must  be  alleged.  Gillison  r.  Charles- 
ton,  16  W.   Va.   282,  37   Am.   Rep.   763. 

10.  Standiford  v.  Goudy,  6  W.  Va. 
364. 

11.  See  the  title  "Trespass." 
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the  possession  and  not  to  the  title,  the  plaintiff  in  his  declaration  need 
not  state  title  in  himself,  for  an  allegation  of  possession  is  sufficient  in 
such  case  against  a  wrongdoer,  and  the  title  being  only  inducement, 
cannot  be  traversed,  except  the  defendant  sets  up  a  title  in  himself 
and  justifies.12 

(3.)  Easements  and  Franchises.  —  In  actions  on  the  case  where  it  is 
sought  to  recover  for  a  disturbance  of  an  easement  or  franchise,  it  is 
necessary  to  allege  a  title  to  such  easement,13  or  a  lawful  possession  of 


12.  Worth  v.  Cates,  2  Bibb.  (Ky.) 
591  (citing  4  Mod.  424,  Esp.  N.  P. 
652).  Good  v.  Harnish,  13  Serg.  &  E. 
(Pa.)    99. 

13.  Smith  v.  Wiggin,  51  N.  H.  156; 
Birt  v.  Strode,  12  Mod.  97,  88  Eng. 
Eeprint  1190. 

In  case  for  the  obstruction  of  a 
way,  an  averment  that  the  plaintiffs 
were  seised  in  their  demesne  as  of  fee, 
of  the  premises,  virtually  includes  _  an 
averment  of  occupation  or  possession, 
and  is  sufficient.  Cushing  v.  Adams,  18 
Pick.  (Mass.)   110. 

How  a  right  to  a  way  was  acquired, 
whether  by  prescription,  grant,  or 
necessity,  need  not  be  alleged,  being 
matter  of  evidence.  Smith  V.  Wiggin, 
51  N.  H.  156.  To  the  same  effect,  see 
Story  v.  Odin,  12  Mass.  157,  7  Am. 
Dec.  46. 

For    Closing     a    Way. — "For     that 

whereas  on ,  and  long  before,  and 

ever  since,  the  plaintiff  was,  and  yet  is 
possessed  of  four  acres  of  meadow,  sit- 
uate in ,  bounded,  etc.,  and  then 

had,  and  still  ought  to  have  a  drift  and 
cart-way  through  the  said  D's  (defend- 
ant's) homestead,  and  two  other  closes 
thereunto  adjoining,  from  the  highway 
before  the  said  D's  dwelling-house  to 
the  four  acres  of  meadow  aforesaid, 
for  himself,  cattle,  horses  and  carts,  to 
pass  and  repass  therein  as  they  had 
occasion:  Yet  the  said  D,  contriving 
unjustly  to  vex  the  plaintiff,  and  ex- 
clude him  from   the   use    of    his    way 

aforesaid,  on locked  up  the  gate 

across  the  way  aforesaid,  and  has  ever 
since  kept  the  same  locked  to  this  day, 
and  so  stopped  the  said  way  to  the  four 
acres  of  meadow  aforesaid,  that  the 
plaintiff  could  not,  during  all  that  time, 
make  any  use  of  it;  to  the  damage, 
etc." 

For  Obstructing  a  Drain. — "For  that 
the-  plaintiff  is,  and  for  several  years 
last  past  has  been  seised  in  his  demesne, 
as  of  fee,  and  possessed  of  an  ancient 
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messuage  in  S  aforesaid,  and  that  there 
is,  and  for  time  immemorial  has  been, 
a  certain  drain  and  passage-way  for 
draining  off  the  water  from  the  cellar 
of  the  house  of  the  aforesaid  messuage, 
and  pertaining  thereto,  which,  before 
and  until  the  house  where  said  D  (de- 
fendant) now  dwells  in  said  S,  was 
built  on  part  of  said  drain,  and  the 
cellar  thereof  dug  down  to  said  drain, 
run  from  the  cellar  belonging  to  said 
messuage  of  the  plaintiff  through  the 
street  or  highway;  thence  into  and 
through  the  ground  whereon  the  said 
house  of  the  said  D  now  stands;  thence 
through  the  land  of  the  said  D,  until 
it  vented  and  discharged  itself  into  a 
ditch  below,  for  the  space  of  about  fifty 
feet;  and  after  the  building  of  the  said 

house   of  the  said  D,  viz.,    on , 

upon  part  of  the  said  drain  as  afore- 
said,   it    continued  so  to  run  as  aforesaid 

until   the day   of  ,   and   still 

ought  so  to  run,  to  draw  off  the  plain- 
tiff's water  as  aforesaid  from  his  cellar 
aforesaid,  as  a  free  and  open  water 
course  and  drain  for  that  purpose,  and 
to  the  plaintiff  of  right  belonging  as 
tenant  and  owner  of  the  said  messuage; 
all  of  which  the  said  D  was  well  know- 
ing:  Yet   the  said  D   on   the   said  

day  of ,  maliciously    contriving    to 

injure  the  plaintiff,  and  to  deprive  him 
of  his  right  aforesaid,  and  the  benefit 
of  his  said  drain,  dug  into  the  same, 
choked  and  utterly  stopped  said  drain 
and  water  course  of  the  plaintiff,  and 
so  continued  to  keep  the  same  stopped 
and  choked  from  that  time  to  this,  and 
thereby  flowed  and  filled  with  water  the 
plaintiff's  cellar  aforesaid,  during  the 
time  aforesaid;  and  by  means  thereof, 
rendered  the  plaintiff's  cellar  aforesaid 
useless,  and  rotted  and  destroyed  his 
provisions  therein,  and  by  the  under- 
washing  of  the  water  there  raised  aa 
aforesaid,  undermined  and  washed  out 
the  earth  and  foundations  of  the  plain- 
tiff's chimneys  in  said  messuage,    and 
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the  franchise  and  wrongful  acts  of  defendanl  causing  consequen 

damage.1 ' 

(4.)  Reversionary  Interests.  —  "Where  an  action  is  broughl  by  8  Land- 
lord or  reversioner,  who  is  out  of  possession,  for  damages  to  his  estate, 
his  specific  interest  in  the  property  affected  should  be  described.  Not 
being  in  possession,  his  damages  cannot  be  known,  excepl  by  a  correct 
description  of  his  title  and  the  injury  received,  and  his  interest  in  the 
propei  ty  should  be  stated  according  to  the  facts.18 

(VI.)"  The  Injury.— (A.)  In  Cf.xk.ral. — The  tacts,  well  pleaded,  must 
show  an  invasion  of  a  legal  righl  of  the  plaintiff,  either  with  a  proper 
allegation  of  injury,  or  the  invasion  of  such  a  right  that  the  law  im- 
plies some  resulting  injury.10 

(B.)  Alleging  by  Way  of  Recital.  —  A  count  in  case  is  not  objection- 
able because  not  stating  the  facts  relating  to  the  injury  in  the  form  of 
direct  averments,  bu1  by  way  of  recital,  by  the  use  of  a  "whereas," 
etc.17  And  this  rule  is  particularly  applicable  to  facts  set  forth  merely 
by  way  of  inducement.18 

ruined     and     destroyed     them:     all    of 
which  is  to  the  damage,  etc.'' 

14.  Patrick  v.  Ruffners,  2  Rob.  (Va.) 
220,  citing  Peter  v.  Kendall,  6  B.  &  C. 
703. 

15.  George  v.  Fisk,  32  N.  H.  32 
(citing  1  Chit.  PI.  142,  2  Chit.  PI.  378); 
Davis  v.  Jewett,  13  X.  H.  88,  citing  1 
Saund.  (Eng.)  343;  Martin  v.  Goble,  1 
Campb.  (Eng.)  320. 

In  Patrick  v.  Ruffners,  2  Rob.  (Va.) 
220,  which  was  case  for  a  recovery  of 
damages  for  a  disturbance  of  a  fran- 
chise, the  plaintiff  alleged  his  right  to 
a  reversion,  expectant  upon  the  term 
of  his  tenant,  in  whom  the  possession, 
use  and  enjoyment  was  charged  to  be. 
This  was  held  sufficient. 

Extent  of  reversion  wh ether  for  years, 
or  for  life,  or  in  fee,  should  be  stated. 
Davis  v.  Jewett,  13  N.  H.  88. 

Form. — "A  declaration  by  a  re- 
versioner usually  alleges  a  possession 
and  occupation  in  the  tenant,  and  a  re- 
version in  himself,  and  that  the  defend- 
ant, well  knowing  the  premises,  and 
contriving  to  injure  and  prejudice  the 
plaintiff  in  his  reversionary  estate,  did 
the  acts  complained  of  whereby  he  has 
been  greatly  prejudiced  and  injured  in 
his  reversionarv  estate."  Davis  V. 
Jewett.   13   X.  H.  88. 

16.  Twiss  v.  Baldwin,  9  Conn.  291. 
In  Sprague  v.  Fletcher,  67  Vt.  46,  30 
Atl.  693,  the  esential  facts  were  "that 
the  defendant  was  a  collector  of  taxes, 
acting  in  that  capacity,  and  pretended 
to  hold  a  tax  for  collection  against  tbe 
plaintiff;    that    the    plaintiff    was    the 


owner  of  bank  stock  of  value,  and  that 
the  defendant    levied   upon   and   sold  the 
bank    stock,  without   right,   in   satisfac- 
tion   of    the   pretended    tax."     It    was 
held  that  an  allegation  in   the  conclu- 
sion   of    the    complaint    "whereby    the 
plaintiff  was  divested  of  his  tile  to  the 
stock  and  wholly  lost  its  use  and  value, 
.      .      .    to  be  justified  it  must  be  sup- 
ported by  sufficient,  proper  allegations, 
antecedently  pleaded,  so  that  the  court 
can    see    that    the    conclusion    of    the 
pleader  is  one  which  the  facts  already 
set  forth  will  uphold."    If  the  plaintiff 
had  alleged  that  the  levy  was  made  in 
satisfaction    of    a    pretended    tax    this 
would  have  been  sufficient,  setting  forth 
that   the   plaintiff  was   divested   of  his 
title  to  his  stock;   "but  an  allegation 
that  the  defendant  held  a  pretended  tax 
is  entirely  different  from  an  allegation 
that  he  pretended  to  hold  a  tax"  and 
is  insufficient  because  not  averring  that 
a  regular  warrant  was  held  by  the  offi- 
cer,   since    the   plaintiff's   right   to   the 
stock  could  only  be  invaded  in  the  col- 
lection of  a  tax  in  the  manner  pointed 
out  by  the  statute  in  levying  upon  the 
stock,  the  officer  having  in  hand  at  the 
time    a    warrant   legal   in    form. 

17.  Houtrhton  r.  Davenport,  23  Pick. 
(Mass.)   235,  citing  Steph.  PI.  432 

18.  In  Rogers  v.  Coal  River  Boom 
&  Driving  Co.,  41  W.  Va.  593,  23  N.  E. 
919,  26  S.  E.  1008,  the  court  said:  "that 
technical  doctrine  that  where,  in  ac- 
tions for  tort,  the  gravamen  is  alleged 
with  a  'whereas'  or  'quod  cum,'  the 
pleading  is  bad,  which  remains  to  this 
day  fastened  as  an  odious  blot  on  the 
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(C.)  Use  of  Vi  Et  Armis.  — The  words  vi  et  armis  though  improperly 
used  may  be  considered  as  surplusage,19  at  least  after  verdict,20  or  an 
amendment  may  be  allowed  to  cure  their  defective  use.21 

(D.)  Wrongfulness  of  the  Act.  —  The  act  causing  the  injury  must  be 
averred  to  be  wrongful,  or  some  equivalent  averment  used,  in  order  to 
sustain  the  sufficiency  of  a  complaint  in  case  on  demurrer.22 

(VII.)  Scienter.  —  In  case  for  deceit  or  false  warranty  in  a  sale  a 
scienter  must  be  alleged.23  And  where  a  defendant  is  charged  with  neg- 
ligence and  deceit  in  the  construction  of  an  article  which  proved  defec- 
tive and  damaged  plaintiff's  property,  a  scienter  must  be  averred.24  So 
also  in  case  for  injuries  arising  from  carelessness  in  keeping  domestic 
animals,  which  are  not  necessarily  inclined  to  do  injury,  it  must  be 
averred  that  the  defendant  was  aware  of  their  vicious  propensities.25 

(VHI.)  Malice.  —  In  case  for  suing  out  a  writ  for  more  than  is  due 
and  in  many  other  cases  where  the  act  complained  of  is  not  in  itself 
wrongful,  malice  must  be  alleged,26  but  where  the  act  complained  of 


law  of  pleading  under  the  common-law, 
does  not  apply.  This  declaration  uses 
the  'whereas'  as  to  matters  of  induce- 
ment merely,  and  it  would  be  stretching 
that  objectionable  doctrine  beyond  the 
rule  of  its  application  to  apply  it  in  this 
case." 

19.  Williams  P — r  v.  Bogan,  2  Mc- 
Cord   (S.   C.)    386. 

20.  Marshall  r.  White,  Harp.  L. 
(S.  C.)    122. 

21.  See  infra,  III. 

22.  Guilford  &  Co.  v.  Kendall,  42 
Ala.  651. 

23.  111.— Hiner  V.  Riehter,  51  111 
209.  N.  H.— MaJmrin  V.  Harding,  28 
N.  H.  128,  59  Am.  Dec.  401.  Vt.— Slack 
V.  Bragg,  76  Atl.  148. 

But  see  Trice  V.  Cockran,  8  Gratt. 
(Va.)  442,  56  Am.  Dec.  151. 

24.  Erie  City  Iron  Wks.  v.  Barber, 
102  Pa.  156. 

25.  Smith  r.  Causey,  22  Ala.  568; 
Fairchild  V.  Bentley, '  30  Barb.  147; 
Vrooman  v.  Lawyer,  13  Johns.  339, 
citing  Jenkins  v.  Turner,  1  Ld.  Raym. 
109,  91  Eng.  Reprint  969;  Rex  r.  ling- 
gins,  2  Ld.  Raym.  1574,  92  Eng.  Re- 
print 518;  Buxendin  v.  Sharp,  2  Salk 
662,  91  Eng.  Reprint  564;  Lyke  v.  Van 
Leuven,  4  Denio  (N.  Y.)  127,  citing  1 
Chit.  PI.  94  (7th  Am.  ed.) ;  1  Cowen's 
Tr.  ?>\2,  distinguishing  Beckwith  v. 
Shordike,  4  Burr.  2092,  98  Eng.  Re- 
print 91,  where  the  defendant  was  held 
liable  for  a  deer  killed  by  one  of  his 
dogs,  although  it  did  not  appear  that 
he  knew  the  vicious  propensities  of  the 
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dog,  on  the  ground  that  the  defendant 
himself  was  a  trespasser. 

Form  For  Injuries  From  Dogs. — For 
that  whereas  the  said  C.  D.  heretofore, 
to-wit,  on,  etc.  [any  day  before  the  in- 
jury], and  from  thence  for  a  long  space 
of  time,  to-wit,  until,  and  at  the  time 
of  the  damage  and  injury  to  the  said 
A.  B.  as  hereinafter  mentioned,  to-wit, 
at,  etc.,  wrongfully  and  injuriously  did 
keep  a  certain  dog,  he,  the  said  C.  D., 
during  all  that  time  well  knowing  that 
the  said  dog  then  was  used  and  accus- 
tomed to  attack  and  bite  mankind,  to- 
wit,  at,  etc.,  etc. 

26.  Saxon  v.  Castle,  6  Ad.  &  El.  652, 
33   E.  C.  L.  161. 

An  averment  that  the  defendant 
spoke,  uttered  and  published  the  false, 
scandalous,  malicious  and  defamatory 
words  following,  etc.,  is  a  sufficient 
charge  of  malice.  Keesling  v.  McCall, 
36   Ind.   321. 

In  case  for  malicious  prosecution  a 
declaration  stating  that  the  defendant 
maliciously,  etc.,  caused  the  plaintiff 
to  be  indicted,  is  sufficient,  though  it 
appears  from  other  averments  that  the 
plaintiff  was  tried  and  acquitted,  and 
there  is  no  averment  that  the  defend- 
ant maliciously  caused  the  plaintiff  to 
be  tried.  Graham  1).  Noble,  13  Serg. 
&  R.    (Pa.)    233. 

Form. — "For  that  the  said  P,  being 

a    good,    true    and    faithful    subject    of 

this  commonwealth,  and  having  behaved 

and  conducted  himself  as  a  good,  true 

\  and   faithful   subject   of  this   common- 
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is  itself  unlawful,  the  intent  of  the  wrongdoer  is  immaterial  and  need 

not  be  averred.27 

If  malice  is  unnecessarily  alleged    it    will  be   rejected  as  surplusage.2" 
(ix.)    Negligence.  —  Where  in  case  the  gravamen  of  the  action  is  the 

negligence  of  the  defendant,  a  specific  act  of  negligence  should  be  set 

out  in  the  declaration,29  though  a  want  of  particularity  is  cured  by 


wealth,  from  his  nativity  to  this  pres- 
ent time,  without  any  fault  or  sus- 
picion of  theft,  robbery,  felony,  or 
other  riinic;  ami  bo,  among  his  neigh- 
bors, as  well  as  others,  was  esteemed, 
known  and  reputed.  Vet  the  said  l> 
(defendant),  not  ignorant  of  the  prem- 
ises, but  contriving  and  maliciously 
intending  to  hurt,  wound  and  injure 
the  good  name,  fame,  credit  and  esti- 
mation of  the  said  P,  and  him  un- 
justly to  molest,  vex  and  disturb,  and 
also  to  bring  him  into  manifest,  dan- 
ger of  the  loss  of  his  life,  goods  and 

chattels,      on    ,     at    ,     did 

falsely  ami  maliciously,  and  without 
any  cause  or  color  of  any  felony  or 
theft  or  robbery  of  the  said  P  ever 
committed  him,  the  said  P,  for  a  cer- 
tain   felony,   by   him,    then   at   , 

aforesaid,  supposed  to  be  done  (when 
in  truth  no  felony  was  so  committed 
by  said  P),  procured  to  be  arrested: 
And  at  (the  court)  the  afore- 
said T>,  to  bring  the  aforesaid  P  in 
danger  of  the  loss  of  his  life  and  for- 
feiture of  all  his  lands,  tenements, 
houses  and  chattels,  falsely  and  ma- 
liciously then  and  there  caused  a  cer- 
tain bill  of  indictment  against  the 
said  P  to  be  written,  containing  in  it 
the  false  and  scandalous  matter  fol- 
lowing, to-wit  (recite  the  indictment). 
And  the  same  indictment,  in  the  form 
aforesaid,  within  it  containing  the 
false,  scandalous  and  malicious  mat- 
ter   before    recited,    the    aforesaid    D 

afterwards,    to-wit,    on   ,    to    the 

justices  of  the  same  court  caused  to  be 
delivered;  which  said  bill  of  indict- 
ment the  same  justices  then  and  there 
of  the  same  D  received,  and  caused  the 
same  publicly  to  be  read;  and  there- 
upon   the    jury    of   the    grand   inquest 

for  the  same  county  of  ,  at  the 

same  court,  on  their  oaths,  then  and 
there  being  charged  and  sworn  then 
and  there  to  deliberate,  and  true  in- 
quiry to  make  of  and  concerning  said 
matter,  in  the  same  bill  contained,  etc. 
(reciting  the  proceedings  to  the  end.) 
Now,   by    reason   of   the   premises,   the 


said    I'    is   greatly    injured,   not   only  in 
his  good  name,  fame,  credit  ami   repu- 
.   bu1    pul    to   greal    expense,  etc., 
etc." 

In  case  for  the  wrongful  discharge 
of  a  servant  malice  must  be  all 
Lee  r.  Bill,  84  Va.  919,  6  8.  E.  ,7:;. 
Ami  see  the  following  cases:  Fla. — 
Chipley  v.  Anderson,  23  Fla.  206,  1  Bo. 
934,  1]  Am.  St.  Rep.  3H7.  Ind.— Wa- 
bash R.  Co.  v.  5Toung,  1(12  Ind.  102,  69 
N.  E.  1003,  4  L.  R.  A.  (N.  S.)  1  91.  W. 
Va.— Thacker  Coal  &  C.  Co.  v.  Burke, 
.V.i  W.  Va.  253,  .53  S.  E.  161,  5  L.  R.  A. 
(X.   S.)    II 

"In  stating  the  defendant's  intent 
or  motive,  when  necessary,  the  lan- 
guage, as  in  all  other  parts  of  pleading, 
should  correspond  with  the  real  or  prob- 
able facts  of  the  particular  case."  1 
Chit.   PI.    (14th   Am.   ed.)    390. 

27.  1  Chit.  PI.  (14th  Am.  ed.)   389. 

28.  Panton  v.  Holland,  17  Johns. 
(N.  Y.)  92,  8  Am.  Dec.  369,  citing  Wil- 
liamson I?.  Allison,  2  East.  446,  102  Eng. 
Reprint  439. 

29.  Wilson  V.  Coffin,  2  Cush.  (Mass.) 
316. 

A  count  which  alleges  merely  a 
breach  of  duty  on  the  part  of  a  hirer 
of  a  slave,  in  sending  the  latter  to  the 
country  when,  by  the  alleged  terms  of 
the  contract,  the  hirer  was  bound  to 
keep  her  in  the  city,  and  the  loss  of 
the  slave  as  a  consequence  of  such 
action,  is  in  trover  and  not  in  case, 
there  being  no  allegation  of  negligence 
or  want  of  care.  Wilkinson  V.  Mose- 
ley,  30  Ala.  5G2. 

In  an  action  on  the  case  wherein 
plaintiff  complained  of  injuries  to  his 
horses  by  reason  of  a  hole  in  a  public 
highway  caused  by  the  overflowing  of 
defendant's  dam,  it  was  held  that  the 
declaration  should  have  been  framed 
for  the  malfeasance  in  erecting  or  con- 
tinuing the  dam,  etc.,  not  for  the  non- 
feasance which  was  complained  of,  in 
not  filling  up,  or  fencing  around  the 
hole.  Nellis  i>.  Wilkes,  1  U.  C.  Q.  B. 
46.  But  see  Leach  r.  Hush.  "  Ala.  145, 
holding  that  it  is  not  necessary  to  de- 
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verdict.30  But  a  complaint  in  case  alleging  false  representations  of 
defendant  need  not  aver  negligence,  since  in  such,  case  such  allegation 
is  unnecessary  and  out  of  place.31 

(X.)  Plaintiff's  Damages.— (A.)  General  Damages.  — General  damages 
or  such  damages  as  naturally  and  necessarily  arise  from  the  act  com- 
plained of  need  not  be  alleged,32  and  if  some  portion  of  the  plaintiff's 
general  damage  is  alleged  this  fact  will  not  preclude  him  from  giving 
evidence  of  other  general  damage.33  But  when  the  gist  of  the  action  is 
the  invasion  of  a  right,  no  actual  damage  need  be  alleged  if  the  act 
complained  of  is  of  such  a  character  that  its  repetition  or  continuance 
might  become  the  foundation  of  an  adverse  right.34 

(B.)  Special  Damages.  —  The  rule  of  pleading  is  a  familiar  one  that 
in  case  whenever  the  damages  sustained  have  not  necessarily  accrued 
from  the  act  complained  of,  and  are  therefore  not  implied  by  law,  in 
order  to  avoid  surprise  on  the  defendant  the  particular  or  special  dam- 
age sustained  and  meant  to  be  relied  on  at  the  trial  must,  in  general, 
be  stated  in  the  declaration.35    But  an  illegal  claim  of  special  damages 


fine  the  quo  modo,  or  to  specify  the 
particular  acts  of  diligence  the  defend- 
ant should  have  employed  in  the  per- 
formance of  the  duty  alleged. 

Surplusage. — "A  count,  purporting 
to  be  in  case  and  alleging  negligent 
wrongful  acts  of  the  defendant,  is  not 
to  be  regarded  as  a  count  in  trespass, 
simply  because  it  alleges,  among  such 
negligent  acts,  other  acts  of  force,  and 
■which  in  themselves  would  have  been 
proper  matter  for  a  count  in  trespass." 
Havens  v.  Hartford,  etc.  E.  Co.,  28 
Conn.   69. 

Form  For  Negligent  Fires. — "For 
that  whereas,  according  to  the  law  and 
custom  of  the  land  hitherto  used  and 
approved,  every  person  is  bound  to 
keep  his  fire  safe  and  secure,  by  day 
and  by  night,  so  that  no  damage  may 
accrue  to  his  neighbors,  for  want  of 
good  care  of  his  fire.     And  whereas,  on 

■ ,    the    plaintiff    was,     and    ever 

since  has  been  seised  in  demesne,  as  of 
fee.  of  a  certain  tract  or  lot  of  wood- 
land, being  in  ,  containing  about 

acres:  And  the  said  D  (de- 
fendant) was  then,  and  ever  since  has 
been    seised   and    possessed    of   another 

tract  in  aforesaid,   near  to  the 

plaintiff's    lot    of    woodland    aforesaid. 

And  afterwards,  on  ,  at  , 

the  said  D  did  rashly  and  inconsider- 
ately kindle  a  fire  in  a  certain  pas- 
ture, parcel  of  the  said  D's  tract  of 
land  aforesaid,  and  then  and  there  so 
negligently,  carelessly  and  inconsider- 
ately kept  his  said  fire,  that,  for  want 
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of  good  care  thereof, 


acres  of 


the  plaintiff's  lot  of  woodland  afore- 
said were,  by  that  same  fire,  burnt  over 
and  greatly  damaged,  and  all  the  trees 
then  standing  and  growing  upon  the 
said  acres  of  woodland  afore- 
said  of   the   plaintiff,   being  in 

number,   and    of    the    value    of   , 

were  burnt,  killed  and  utterly  de- 
stroved,  to  the  damage,  etc." 

30.  Wilson  v.  Coffin,  2  Cush.  (Mass.) 
316. 

31.  Harris  V.  Powers,  57   Ala.   139. 

32.  Hutchinson  V.  Granger,  13  Vt. 
386.  See,  generally,  the  title  "Dam- 
ages." 

33.  Hutchinson  v.  Granger,  13  Vt. 
386. 

34.  Stein  v.  Ashby,  24  Ala.  521. 

35.  u.  S. — World's  Columbian  Expo. 
v.  France,  91  Fed.  64,  62  U.  S.  App. 
704,  33  C.  C.  A.  333.  111.— Adams  v. 
Gardner,  78  111.  568  (citing  1  Chit.  PI. 
441);  Chicago  i:  O  'Brennan,  65  111. 
160;  Chicago  West  Div.  R.  Co.  t*.  Klau- 
ber,  9  111.  App.  613  (citing  1  Chit.  PI. 
396).  Md.— McTavish  v.  Carroll,  13 
Md.  429.  Mass. — Joannes  v.  Burt,  6 
Allen  236,  83  Am.  Dec.  625;  Adams  v. 
Barrv,  10  Gray  361.  S.  C— Eowand 
V.  Bellinger,  3  Strobh.  373.  Vt.— 
Hutchinson  V.  Granger,  13  A't.  386, 
Va.— Lee  r.  Hill,  84  Va.  919,  6  S.  E.  473. 
Eng. — Pindar  V.  Wadsworth,  2  East 
154,  102  Eng.  Reprint  328. 

Loss  of  Rents. — In  case  for  in- 
juries to  real  estate,  loss  of  rent  must 
be  specially  alleged.     Parker  v.  Lowell, 
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will  be  considered  as   mere    surplusage,    other    claims    being   valid. 

b.  Allegations  Peculiar  to  Particular  Cases. — (I.)  Violations  of  Con- 
tractural  Obligations. —  (A.)  In  General.  —  In  cases  where  the  plaintiff  has 
an  election  to  sue  in  assumpsit  for  a  breach  of  contract,  or  to  bring  an 
action  on  the  case,  for  a  violation  of  duty  growing  out  of  the  contract, 
it  is  often  difficult  to  determine  whether  a  count  is  in  form  ex  contractu 
or  ex  delicto.  The  same  facts  have  to  be  averred  substantially  in  both 
instances,  the  difference  being,  that  in  one  the  complaint  declares  on 
the  contract,  and  assigns  breaches  of  the  contractual  stipulations;  and 
in  the  other,  the  contract  is  stated  as  mere  inducement,  and  the  cause 
of  action  is  founded  on  a  breach  of  duty  growing  out  of  the  contract 
and  imposed  by  law.  Though  the  transaction  may  have  had  its  origin 
in  a  contract,  if  the  facts  stated  show  that  the  cause  of  action  is  a 
violation  or  disregard  of  duties  which  the  law  implies  from  the  con- 
tractual relations  and  conditions  of  the  parties,  the  count  will  be  re- 
garded as  in  case.  The  test  of  certain  and  easy  application  is,  the 
measure  of  recovery  to  which  the  count  is  adapted.37  The  plaintiff 
must  be  careful  not  to  use  words  importing  a  promise  on  defendant's 
part,  since  this  will  change  the  form  of  the  action.88 

(B.)  Statement  as  to  Contract.  —  (1.)  In  General.  —  Since  the  wrongful 
act  of  the  defendant  is  relied  upon  as  the  gravamen  of  the  action,  the 
contract  itself  need  not  be  formally  stated  in  the  declaration,39  unless 


11    Grnv    (Mass.)    353;    Healey   v.   Kel- 
ley,   21    R.   I.   489,  44  Atl.   804. 

In  slander  it  is  not  sufficient  to  allege 
generally  that  the  plaintiff  has  suffered 
special  damages;  it  must  appear,  by 
proper  averments,  how  these  special 
damages  were  occasioned  by  the  words 
alleged  to  have  been  spoken.  Cook  v. 
Cook,  100  Mass.  194.  See  also  the  title 
•'Slander  and  Libel." 

36.  Hiner  v.  Eichter,  51  111.  299. 

37.  Sharps  V.  Birmingham  Nat. 
Bank,  87  Ala.  644,  7  So.  106,  citing  N. 
W.  Life  Ins.  Co.  v.  Randall,  74  Ala.  170. 

In  Whilden  v.  Merchants  &  P.  Nat. 
Bank,  64  Ala.  1,  38  Am.  Rep.  1,  the 
test  is  stated  as  follows:  "It  is  from 
the  facts  stated  in  the  body  of  the 
count  the  question  must  be  determined, 
and  when  these  indicate  that  the  plain- 
tiff is  proceeding  for  a  measure  of  re- 
covery adapted  only  to  the  one  form 
of  action  it  must  be  intended  that  the 
count  belongs  to  that  form  of  action, 
whether  it  is  ex  delicto  or  ex  con- 
tractu. ' ' 

38.  Ark. — Reardon  V.  Farrington,  7 
Ark.  364.  N.  Y  —  Beard  v.  Yates,  2 
Hun  466.  Eng. — Corbett  r.  Packing- 
ton,  6  B.  &  C.  268,  13  E.  C.  Lu  170,  108 
Ens:.  Reprint  451. 

39.  Ala. — Moseley   v.   Wilkinson,    24 


Ala.  411,  citing  1  Chit.  PI.  124,  335. 
N.  H. — Mahurin  v.  Harding,  28  N.  H. 
128,  59  Am.  Dec.  401;  Webster  v.  Hodg- 
kins,  25  N.  H.  128.  N.  Y.— Barney  v. 
Dewey,  13  Johns.  224,  7  Am.  Dec.  372. 
Eng. — Bevan  v.  Jones,  6  D.  &  B.  483. 

Where  a  declaration  for  deceit  al- 
leges that  the  defendant  induced  the 
plaintiff  to  purchase  an  article  by  a 
warranty  or  by  statements  which  he 
knew  to  be  false,  and  thereby  deceived 
and  defrauded  him,  this  is  all  that  is 
essential  to  be  alleged.  Mahurin  v. 
Harding,  23  N.  H.  128,  59  Am.  Dec.  401. 

Approved  Forms. — Based  on  Breach 
of  Contract. — Michigan. — "W.,  by  S., 
his  attorney,  comes  and  complains  of  M 
and  F,  defendants  herein,  the  said  M 
having  been  duly  summoned  to  answer 
the  said  plaintiff  of  a  plea  of  trespass 
on  the  case.  For  that  whereas:  That 
in  consideration  that  the  said  plaintiff, 
on  June  2,  1901,  at  said  defendants' 
request,  would  let  to  hire  and  deliver 
to  them  a  team  of  horses  of  the  said 
plaintiff,  for  the  said  defendants  to  go 
and  perform  a  certain  journey  there- 
with, to-wit,  from  Ann  Arbor,  in  the 
said  county,  to  Whitmore  Lake,  in  said 
county,  and  from  thence  back  again  to 
the  said  eity  of  Ann  Arbor,  for  a 
reasonable    reward    to    the    said    plain- 
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it  constitutes  a  material  part  of  the  plaintiff's  case.40    It  is  generally 


tiff,  therefore  the  said  defendants 
promised  the  said  plaintiff  that  they 
would  drive  the  said  team  to  no  other 
place  and  no  greater  distance,  and  that 
they  would  use  and  drive  the  same 
horses,  in  a  moderate,  careful  and 
proper  manner  for  the  purposes  afore- 
said. And  the  said  plaintiff  avers  that, 
in  confidence  of  the  said  promise  of 
the  said  defendants,  he,  the  said  plain- 
tiff, did  afterwards,  to-wit,  on  the  2d 
day  of  June,  1901,  let  to  hire  and  de- 
liver to  them  the  said  horses  for  the 
purpose  and  on  the  terms  aforesaid. 
Yet  the  said  defendants  did  drive  said 
horses  not  only  to  Whitmore  Lake 
aforesaid,  but  to  Ypsilanti  and  return, 
and  in  driving  and  using  the  said 
horses  for  the  purposes  aforesaid,  so 
immoderately,  violently,  carelessly,  im- 
properly drove  and  used  the  said  horses 
that  thereby  they  were-  greatly  hurt 
and  injured,  so  much  so  that  after- 
wards, to-wit,  on  the  12th  day  of 
June  aforesaid,  at  Ann  Arbor  afore- 
said, one  of  the  said  horses  died,  and 
the  other  one  became  sick,  sore  and 
lame  and  utterly  useless,  and  of  no 
value,  and  so  remained,  to-wit,  from 
thence  hitherto,  during  which  the  said 
plaintiff  has  lost  the  use  of  said  last- 
mentioned  horse  and  was  put  to  great 
cost  and  expense  in  physician's  serv- 
ices and  in  nursing,  feeding  and  caring 
for  said  last-mentioned  horse.  And 
the  said  plaintiff  was  also  put  to  great 
cost  and  expense  in  the  employment  of 
veterinary  services  and  in  and  about 
trying  to  heal  and  cure  the  said  horse, 
which  afterwards,  to-wit,  on  the  12th 
day  of  June,  1901,  aforesaid,  died  from 
the  effects  of  the  aforesaid  hard  and 
improper  driving  of  the  same  horse." 
Walker  v.  Mellish,  135  Mich.  465,  98  N. 
W.  2. 

Ehode  Island.— "  State  of  Ehode 
Island  and  Providence  Plantations, 
Providence,   S.   C. 

"To  the  sheriff  of  the  county  of 
Providence,  his  deputies  or  to  either 
of  the  town  sergeants  or  constables 
in  the  county  of  Providence,  greeting: 

"We  command  you  to  arrest  the 
body  of  Daniel  Wilkinson,  Junior,  of 
Lincoln,  in  the  county  of  Providence, 
yoeman,  alias  laborer,  alias  trader, 
alias  gentleman,  if  he  may  be  found 
in  your  precinct,  and  him  in  safe  cus- 
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tody  keep,  to  answer  the  complaint  of 
Laura  A.  Burgess  and  Wanton  A. 
Weaver,  co-partners,  under  the  firm 
name  of  Laura  A.  Burgess  and  Co.,  both 
of  Cranston,  in  said  county,  at  a  jus- 
tice court  to  be  holden  at  the  justice 
court  room  in  said  Cranston  on  the 
23rd  day  of  March,  A.  D.  1881,  at  nine 
of  the  clock  in  the  forenoon,  in  an 
action  of  the  case.  For  that  the  said 
defendant  on,  to-wit,  the  first  day  of 
December,  1879,  at  Providence,  in  said 
county,  being  possessed  of  three  cham- 
ber sets,  three  feather  beds,  three  mat- 
tresses and  bedding  for  the  same,  fifty 
yards  of  English  carpeting,  twenty 
yards  of  paper  oil  carpeting,  twenty 
.yards  of  rag  carpeting,  twenty  yards 
of  straw  carpeting,  one  cook  stove,  one 
parlor  stove,  sixteen  chairs,  one  black 
walnut  lounge,  three  rocking-chairs, 
affirmed  and  declared  to  the  plaintiffs 
that  the  said  goods  and  chattels  above 
mentioned  were  the  property  of  him, 
the  said  Daniel  Wilkinson,  Junior;  that 
he  was  the  sole,  true  and  lawful  owner 
of  the  same,  and  had  in  him  good  right, 
full  power  and  lawful  authority  to  sell 
and  dispose  of  the  same,  and  thereby 
induced  the  plaintiffs  to  advance  him 
the  said  Daniel  Wilkinson,  Junior,  a 
large  sum  of  money,  to-wit,  one  hun- 
dred dollars  lawful  money  of  the  United 
States,  and  the  said  Daniel  Wilkinson, 
Junior,  then  and  there  being  possessed  of 
the  aforesaid  goods  and  chattels,  gave  to 
the  said  plaintiffs  a  mortgage  of  the 
same  as  security  for  the  said  sum  of 
money  advanced  as  aforesaid;  and  the 
said  plaintiffs  aver  that  the  said  goods 
and  chattels  never  were  the  property 
of  the  said  defendant,  but  at  the  time 
and  place  of  the  affirmation  and  dec- 
laration aforesaid,  to-wit,  December  1, 
1879,  they  were  the  proper  goods  and 
chattels  of,  to-wit,  John  Doe,  and  of 
right  to  him  did  belong;  and  the 
said  John  Doe  now  takes  and  retains 
the  said  goods  and  chattels  and  re- 
fuses to  give  and  surrender  them  up 
to  plaintiffs,  to  the  damage  of  the 
plaintiffs,  as  they  say,  one  hundred 
dollars.  Hereof  fail  not,  and  make 
due  "return  of  this  writ  with  your  do-, 
ings  thereon."  Burgess  v.  Wilkinson, 
13  E.  I.  646. 

40.  Moseley  v.  Wilkinson,  24  Ala. 
411;  Mahurin  v.  Harding,  28  N".  H.  128, 
59  Am.  Dec.  401   (pointing  out  that  if 
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sufficient  to  allege  the  existence  of  the  contract,41  or  to  describe  the 
same,42  or  to  state  enough  thereof  to  describe  the  wrong,  and  so  much 
as  qualifies  its  nature  and  character."  Bu1  the  contrad  may  be  set 
forth  as  matter  of  inducement,  opening  the  way  to  the  statement  of  the 
gravamen  of  the  action.44 

Where  the  contract  is  an  implied  one  it  is  sufficient  that  the  relationship 
between  the  parties  is  averred,  on  which  defendant's  duty  is  founded. 
It  is  not  necessary  to  set  forth  in  detail  all  the  language  by  which  this 
relation  is  proved.45 

(2.)  Consideration  and  Terms  of  Payment. —  It  is  unnecessary  in  such 
cases  to  state  the  consideration  for  the  contract,40  unless  the  action  is 


a  party  incautiously  recites  the  par- 
ticulars of  the  contract,  he  may  be  com- 
pelled to  prove  them  as  stated,  or 
fail). 

41.  Webster  v.  Hodgkins,  25  X.  H. 
128. 

42.  Newell   V.   Horn,  47   N.  H.   379. 
In    Mullin    v.    Flanders,  73  Vt.  95,  50 

Atl.  813,  the  court  said:  "In  declar- 
ing in  case  for  negligence  and  want  of 
skill  on  the  part  of  a  physician  and 
surgeon,  the  pleader  should  allege  a 
duty  owing  the  plaintiff  by  the  de- 
fendant, or  state  facts  from  which  the 
law  will  imply  the  duty;  and,  for  this 
purpose,  it  is  usual  to  aver,  in  sub- 
stance, that  the  defendant  is  a  physi- 
cian and  surgeon,  that  the  plaintiff  re- 
tained and  employed  him  to  attend 
upon  him  for  a  consideration,  and  that 
the  defendant  entered  upon  such  em- 
ployment, but  conducted  himself  in  an 
ignorant,  unskilful  and  negligent  man- 
ner, whereby  the  plaintiff  was  injured 
in  body  and  health.  Such  general  alle- 
gations show  the  contract  and  under- 
taking that  impose  the  duty  to  exer- 
cise care  and  skill,  and  are  generally 
sufficient." 

Necessary  To  Describe  Contract 
Correctly. — In  an  action  on  the  case 
for  deceit  in  falsely  warranting  a 
chattel  to  be  sound,  it  is  necessary,  in 
setting  out  the  contract,  to  describe 
it  correctly.  Johnson  v.  McDaniel,  15 
Ark.  109. 

43.  Newell  r.  Horn,  47  N.  H.  379; 
Ferrill  r.  Brewis'  Admr.,  25  Gratt. 
(Va.)   765. 

44.  Dixon  v.  Barclay,  22    Ala.    370. 
In  Mullin   v.  Flanders,  73  Vt.  95,  50 

Atl.  813,  where  the  court  after  having 
used  the  language  quoted  in  note  42 
ante,   said:    "But  if  the    pleader    goes 


further  and  sets  out  the  special  under- 
taking of  the  defend  was  done 
in  this  case,  he  thereby  only  shows 
more  fully  the  facts  and  circumstances 
from  which  the  duty  to  exercise  care 
and  skill  arises;  and  if  he  omits  to 
aver  a  breach  of  this  agreement,  and 
alleges  in  accordance  with  the  pre- 
cedents in  actions  on  the  case,  that 
'the  defendant,  not  regarding  his  duty 
as  such  surgeon,  conducted  and  per- 
formed the  operation  in  an  unskillful, 
negligent  and  improper  manner,'  as 
was  done  in  this  case,  the  count  is 
ease  and  not  assumpsit." 

45.  An  allegation  that  "plaintiff's 
horse  was  placed  in  defendant's  pos- 
session, to  be  agisted  for  reasonable 
reward,  and  that  defendant  so  negli- 
gently kept  said  horse  that  by  such 
negligence  the  horse  was  gored  and 
killed,"  sufficiently  avers  the  relation 
of  the  parties,  from  which  arises  a 
legal  duty  to  take  proper  care  of  the 
horse.     Bailey  v.  Moulthrop,  55  Vt.  13. 

46.  Mahurin  v.  Harding,  28  N.  H. 
128,  59  Am.  Dec.  401;  Barney  V.  Dewey, 
13  Johns.  (N.  Y.)  224,  7  Am.  Dec.  372. 

Where  a  Bailor  treats  the  refusal  or 
failure  of  a  bailee  to  return  goods 
bailed  as  a  breach  of  duty  amounting 
to  a  tortious  negligence,  it  is  not 
necessary  that  a  declaration  in  an 
action  against  the  bailee  shall  contain 
an  express  averment  of  a  considera- 
tion. "The  doctrine  is  well  settled 
that  the  breach  of  a  trust  undertaken 
voluntarily  is  actionable,  the  bare 
trusting  the  party  with  the  goods  be- 
ing a  sufficient  consideration.  There- 
fore if  the  goods  are  delivered  to  one, 
and  in  consideration  thereof  he  prom- 
ises to  redeliver  them  or  to  do  some- 
thing about  them  gratis,  the  bailee  is 
liable  for  a  breach  of  his  undertaking. 
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founded  upon  the  defendant's  mere  nonfeasance,47  or  the  terms  and 
conditions  of  payment  thereof.48 

(II.)  Violations  of  Duties '  Imposed  by  Law. —  Where  it  is  sought  to  re- 
cover in  case  for  a  violation  of  a  duty  imposed  by  law,  an  allegation  of 
duty  without  stating  the  facts  which  raise  the  duty  is  insufficient.  It 
is  equally  true  that  if  the  facts  stated  do  not  raise  the  duty  alleged 
the  allegation  of  duty  is  immaterial.49 

In  an  action  for  neglect  of  duty  imposed  by  statute  it  is  not  enough 
for  the  plaintiff  to  show  that  the  defendant  neglected  a  duty  imposed 
by  statute,  and  that  he  would  not  have  been  injured  if  the  duty  had 
been  performed ;  but  he  must  also  show  that  the  duty  was  imposed  for 


Coggs  v.  Bernard,  2  Lord  Eaym.  E. 
909.  All  the  authorities  sustain  this 
rule."  Ferrill  V.  Brewis'  Admr.,  25 
Gratt.    (Va.)    765. 

47.  Elsee  v.  Gatward,  5  T.  E.  143, 
101   Eng.   Eeprint  82. 

48.  Webster  v.  Hodgkins,  25  N.  H. 
128;  Barney  v.  Dewey,  13  Johns.  (N. 
Y.)    224,   7  Am.  Dee.  372. 

49.  U.  S—  World's  Columbian  Expo. 
Co.  v.  France,  91  Fed.  64,  62  U.  S.  App. 
704,  33  C.  C.  A.  333.  Ala.— Mobile, 
etc.  E.  Co.  v.  Crenshaw,  65  Ala.  566; 
Leach  v.  Bush,  57  Ala.  145.  Conn. — 
Hewison  v.  New  Haven,  34  Conn.  136, 
91  Am.  Dec.  718;  Hayden  v.  Smith- 
ville  Mfg.  Co.,  29  Conn.  548.  Eng.— 
Priestly  v.  Fowler,  3  Mees.  &  W.  1; 
Seymour  v.  Maddox,  5  Eng.  L.  &  Eq. 
265. 

In  Smith  V.  Tripp,  13  E.  I.  152,  the 
plaintiff  contended  that  it  was  enough 
for  him  to  allege  that  the  injury  was 
caused  by  neglect  to  keep  a  highway 
in  repair,  and  that  it  was  not  neces- 
sary to  set  forth  the  particular  facts, 
because  the  duty  of  keeping  its  high- 
ways in  repair  was  a  public  duty  im- 
posed on  the  city  by  statute.  The 
court  said:  "In  our  opinion  the  ar- 
gument is  fallacious.  The  duty  which 
the  statute  imposes  is  a  duty  to  keep 
the  highways  in  repair,  not  so  that  the 
water  will  not  flow  from  them  upon 
adjoining  lands,  but  so  that  they  will 
be  safe  and  convenient  for  travelers. 
The  declaration  does  not  allege  any 
neglect  of  duty  in  this  respect,  and  if 
it  did  allege  a  neglect  of  duty  in  this 
respect  and  also  allege  that  in  conse- 
quence of  it  water  flowed  from  the 
highway  upon  the  plaintiff's  land, 
nevertheless  it  would  not  show  any 
cause  of  action,  because  the  only  action 
which  could  be  maintained  against  the 
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city  for  neglecting  to  keep  the  street 
safe  and  convenient  for  travel  is  an 
action  for  injury  suffered  in  conse- 
quence of  the  street's  being  unsafe 
and  inconvenient  for  travel,  and  not 
for  injury  suffered  by  the  overflow  of 
surface  water  from  the  street,  for  that 
would  be  no  less  a  legal  than  a  logical 
irrelevancy."  Smith  v.  Tripp,  13  E. 
I.  152.  To  the  same 'effect  see  Wake- 
field v.  Newell,  12  E.  I.  75,  34  Am. 
Eep.  598. 

Averment  Held  Sufficient. — An  aver- 
ment in  a  declaration  that  the  plain- 
tiff and  defendant  being  the  adjoining 
proprietors  of  certain  tracts  of  land, 
the  defendant  neglected  and  refused  to 
keep  in  repair  the  divisional  fence,  is 
insufficient  without  an  allegation  as 
to  an  obligation  on  the  part  of  de- 
fendant to  do  that;  but  where  another 
count  goes  further  than  this  and  says 
that  the  plaintiff  and  defendant  being 
adjoining  proprietors,  the  defendant 
neglected  and  refused  to  keep  in  repair 
that  part  of  the  divisional  fence  which 
he  was  bound  to  maintain  and  keep  in 
repair,  though  it  does  not  state  why  he 
was  so  bound;  yet,  when  the  allegation 
is  considered  that  the  parties  were  ad- 
joining proprietors,  that  the  statute 
makes  it  the  duty  of  each  to  maintain 
one-half  of  the  divisional  fence,  and 
the  further  allegation  that  the  defend- 
ant neglected  to  repair  that  part  of 
the  fence  which  he  was  bound  to  re- 
pair, the  conclusion  seems  necessarily 
to  follow  that  this  obligation  arose 
from  the  circumstance  that  they  were 
the  adjoining  proprietors,  and  the  duty 
imposed  by  the  statute.  The  court  re- 
marked that  the  averment  was  loosely 
made;  but  he  was  inclined  to  consider 
it  sufficient  especially  after  verdict. 
Sharp  v.  Curtiss,   15   Conn.   526. 
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his  benefit,  or  was  one  which  the  defendant  owed  to  him  for  his  security 
from  the  injury.50 

Where  the  existence  of  duty  is  implied  by  law  it  is  unnecessary  to  aver 
its  existence.61 

Obligation  Arising  From  Defendant's  Character  or  Capacity.  —  It  is  well 
settled  that  where  the  liability  of  the  defendanl  .irises  from  some  par- 
ticular character  or  capacity,  this  must  be  stated  in  the  declaration,52 
and  a  failure  to  do  so  is  r.ot  aided  by  verdict.53  It  is  unnecessary,  how- 
ever, to  aver  the  existence  of  a  contract  between  the  parties.54 

(III.)  Violation  of  Statutes.  —  In  an  action  in  case  to  recover  damages 
given  by  statute  for  a  violation  of  its  provisions,  if  no  form  of  declar- 
ing is  prescribed  the  declaration  must  be  drawn  as  at  common  law  and 
if  a  public  statute  it  is  not  necessary  to  recite  it.  Indeed  it  is  never 
advisable  to  do  so,  as  a  mis-recital  may  sometimes  be  fatal.  It  is  only 
necessary  for  the  party  seeking  to  avail  himself  of  it,  to  state  facts 
which  bring  his  case  within  the  provisions  of  the  statute,  and  generally 
to  refer  to  it.  All  the  circumstances  essential  to  support  the  action 
must  be  alleged,  or  in  substance  appear  on  the  face  of  the  declaration.55 

(IV.)  Malicious  Prosecution. —  A  count  in  case  for  malicious  prosecu- 
tion where  proper  should  aver  the  issuance  of  process,  describe  the 


50.  Smith  v.  Tripp,  13  R.  I.  152, 
citing  O'Donnell  v.  The  Providence, 
etc.  R.  Co.,  6  R.  I.  211. 

51.  Shrieve  v.  Stokes,  8  B.  Mon. 
(Ky.)    453,  48   Am.   Dec.  401. 

52.  la. — Cobb  v.  Illinois  Cent.  R. 
Co.,  38  Iowa  604.  Me. — Norcross  v. 
Norcross,  53  Me.  163.  N.  H. — Low  v. 
Tiltcn,  19  N.  H.  271,  citing  1  Chit.  PI. 
418,  419.  Va.— Southern  Exp.  Co.  v. 
McVeigh,  20  Gratt.  264.  Eng.— Max 
v.  Roberts,  12  East  89,  104  Eng.  Re- 
print 36. 

53.  Low  v.  Tilton,  19  N.  H.  271. 

54.  Hall  v.  Cheney,  36  N.  H.  26; 
Wright  v.  Geer,  6  Vt.  151,  27  Am. 
Dec.  538. 

55.  Bayard  v.  Smith,  17  Wend.  (N. 
Y.)  88. 

Form  of  Count  in  Case  for  Recovery 
of  Statutory  Penalty. — "And  for  that 
the  plaintiff  heretofore,  to-wit,  on  the 
first  day  of  January,  1892,  at  the 
county  aforesaid,  was  possessed  and 
the  owner  in  fee  simple  of  a  certain 
other  tract  of  land  in  Cass  district,  in 

said    county,    containing    acres, 

more  or  less,  and  under  and  upon  which 
there  was  and  is  a  large  and  valuable 
vein  of  bituminous  coal;  and  the  de- 
fendant during  all  the  time  aforesaid 
was  and  still  is  possessed  and  the  owner 


in  fee  simple  of  a  certain  tract  of  land 
in  said  county  and  district,  and  ad- 
joining the  said  tract  of  the  said 
plaintiff,  and  under  and  upon  which 
said  last  mentioned  tract  the  said  vein 
of  coal  continues  and  thereunder  re- 
mains along  and  under  the  boundary 
and  division  line  between  the  said 
tracts,  and  the  plaintiff  and  defendant 
being  so  respectively  possessed  of  the 
said  tracts,  the  said  defendant,  to-wit, 
on  the  first  day  of  April,  1892,  opened 
the  said  vein  of  coal  on  his  said  tract, 
near  to  the  boundary  and  division  line 
between  the  said  tracts,  and  then  and 
there  unlawfully,  wrongfully,  and  con- 
trary to  the  statute  in  such  cases  made 
and  provided,  did  open,  dig,  excavate, 
work  and  remove  the  said  vein  of  coal 
up  to  the  said  boundary  and  division 
line  between  said  tracts  without  the 
consent  of  the  plaintiff  in  writing  or 
otherwise;  by  reason  of  which  wrong- 
ful ami  unlawful  act  of  the  said  de- 
fendant the  plaintiff  was  injured  and 
damaged  five  hundred  dollars,  and  the 
said  defendant  thereby  became  and 
was  and  is  liable  to  the  plaintiff  in 
the  said  sum  of  five  hundred  dollars, 
and  to  the  damage  of  the  plaintiff  five 
hundred  dollars,  and  therefore  he 
sues,"  etc.  Mapel  v.  John,  42  W.  Va. 
30,  24  S.  E.  608,  57  Am.  St.  Rep.  839, 
32  L.  R.  A.  800. 
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same  and  aver  that  the  plaintiff  was  arrested  and  imprisoned  by  virtue 
thereof.59 

4.  Amendments."  —  Though  a  declaration  is  in  form  case  for  false 
imprisonment  it  may  be  amended  so  as  to  state  an  action  on  the  case 
for  malicious  prosecution,  the  facts  alleged  warranting  the  change,58 
and  the  form  of  the  action  may  be  changed  by  amendment  from  as- 
sumpsit to  case  in  deceit.  This  is  not  necessarily  a  change  in  the  eause 
of  action,  since  the  same  circumstances  of  fraudulent  imposition,  show- 
ing that  the  defendant  had  obtained  the  money  of  the  plaintiff,  will 
support  either  form  of  action.59  But  it  has  been  held  that  count  can- 
not be  changed  from  assumpsit  to  case,  or  vice  versa,  by  adding  that 
the  acts  complained  of  were  in  breach  of  a  contract,  or  in  breach  of  a 
duty  growing  out  of  the  contract.  This  is  a  mere  conclusion  of  the 
pleader;  whether  the  facts  averred  constitute  the  one  or  the  other  is  a 
conclusion  of  law  to  be  determined  by  the  court  from  the  facts  well 
pleaded.80  Even  though  a  declaration  is  termed  an  action  of  trespass,61 
or  phraseology  is  used  peculiar  to  actions  of  that  character,62  if  the 
facts  set  forth  show  an  action  on  the  case,  the  defects  may  be  remedied 
by  amendment. 

In  New  Jersey  if  a  plaintiff  begins  an  action  in  trespass  when  it  ought 
to  be  in  case,  he  may  be  allowed,  under  the  statute,  to  change  the  form 
of  the  action  to  case,  by  amendment,  even  after  verdict.63 

But  an  action  in  ejectment  to  try  plaintiff's  right  to  enjoy  an  ease- 
ment, by  way  of  a  right  of  way,  cannot  be  amended  so  as  to  conform 
to  an  action  on  the  case.64 

Action  Cannot  Be  Changed  From  Case  to  Debt.  —  Where  a  statute  pro- 
vides for  the  recovery  of  threefold  the  amount  of  usurious  interest  in 
an  action  of  debt  or  by  bill  in  chancery,  if  brought  within  two  years,  if 
the  plaintiff  sues  in  case  and  obtains  a  verdict  and  the  action  is  con- 
tinued, on  defendant's  motion  for  a  new  trial,  until  two  years  have 
elapsed  after  the  cause  of  action  accrued,  and  judgment  is  then  ar- 
rested, on  defendant's  motion,  on  the  ground  that  the  action  should 


56.  Sheppard  v.  Furniss,  19  Ala.  760, 
citing  2  Chit.  PL  601;  1  H.  Bl.  49;  1 
T.  B.  238. 

57.  See  generally  the  title  "Amend- 
ments. ' ' 

58.  Hobbs  v.  Kay,  18  B.  I.  84,  25 
Atl.  694. 

59.  Smith  P.  Bellows,  77  Pa.  441. 

60.  Alabama  Great  So.  B.  Co.  V. 
Norris    (Ala.),   52    So.   891. 

61.  Coggswell  v.  Baldwin,  15  Vt. 
404,   40   Am.   Dec.   6S6. 

62.  In  an  action  on  the  case  to  re- 
cover for  the  wrongful  erection  of 
fishing  fixtures  within  an  exclusive 
right  of  fishery  belonging  to  the  plain- 
tiff, though  "the  beginning  of  each 
count   iu   the   declaration   alleging   that 


the  defendant  'with  force  and  arms 
broke  and  entered  the  plaintiff's  close' 
is  technically  that  of  trespass  quare 
clausum,  especially  followed  as  it  was 
by  a  description  of  the  premises,  and 
yet  using  the  word  'close'  in  its  more 
comprehensive  sense  as  indicated  here 
by  the  words  'fishery  and  fishing  priv- 
ilege' following,  it  is  not  entirely 
inappropriate  here  in  an  action  on  the 
case.  .  .  .  The  action  is  virtually 
if  not  really  an  action  on  the  case 
and  the  facts  are  so  fully  stated  that 
'the  person  and  ease  can  be  rightly 
understood,'  and  if  necessary  an 
amendment)  would  be  allowed." 
Mathews  v.  Treat,  75  Me.  591. 

63.  Price  v.  B.  Co.,  31   N.  J.   L.  229. 

64.  Smith  v.  Wiggin,  48   N.   R.   105. 
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have  been  in  debt,  the  plaintiff  will  be  denied  leave  to  amend  by 
changing  the  form  of  the  action.65 

Where  it  is  permissible  to  join  counts  in  trover  and  case,  a  declaration  or 
complaint  containing  a  count  in  trover  may  be  amended  by  adding  a 
count  in  case.66 

Scienter.  —  Where  it  is  necessary  to  aver  a  scienter,  a  declaration 
defective  in  that  particular  may  be  amended.67 

5.  Duplicity.  —  A  count  in  a  declaration  in  case  is  not  rendered 
double  by  the  mere  fact  that  several  injuries  are  alleged,  if  it  appear 
that  but  one  is  relied  upon  for  a  recovery,  the  other  being  stated  merely 
for  the  purpose  of  amplifying  upon  the  description  of  the  cause  of 
action,  or  of  aggravating  the  damages,  or  of  characterizing  the  defend- 
ant 's  motive,  or  of  setting  out  the  evidence  of  the  facts.68  Nor  is  a 
count  bad  for  duplicity  because  of  a  statement  of  immaterial  matters; 
these  will  be  stricken  out  as  surplusage.69 

6.  Joinder  of  Counts.  —  One  count  in  case  may  properly  be  joined 
with  another  in  case,70  or  in  trover.71    But  a  count  in  case  cannot  at 


65.  Wiley  v.  Yale,  1  Mete.  (Mass.) 
553. 

66.  Rees  v.  Coats,  65  Ala.  256;  Goo- 
gins  v.  Gilmore,  47  Me.  9,  74  Am.  Dec. 
472,  citing  Ayer  v.  Bartlett,  9  Pick. 
(Mass.)  156. 

67.  Erie  City  Iron  Wks.  v.  Barber, 
102  Pa.  156. 

68.  Eaymond  v.  Sturges,  23  Conn. 
134. 

A  count  in  case  averring  the  un- 
necessary seizing  of  a  horse  of  large 
value  as  a  distress  for  a  very  small 
sum,  when  there  were  other  chattels 
of  smaller  value  which  might  have 
been  taken,  and  also  the  selling  of 
the  horse  afterwards  at  less  than  he 
was  worth  is  not  duplicitous  since  the 
last  is  not  complained  of  as  a  substan- 
tive and  distinct  cause  of  action,  but 
merely  to  show  that  the  plaintiff  was 
injured,  and  that  the  act  constituted 
an  excessive  distress.  Higson  V. 
Thompson,   8  IT.  C.   Q.  B.  561. 

69.  Eaymond  v.  Sturges,  23  Conn. 
134. 

Thus  if  the  concealment  of  a  danger 
from  an  employe  by  an  employer 
amounts  to  a  breach  of  duty  sufficient 
to  support  an  action  on  the  case  for 
damages,  an  additional  averment  of 
fraudulent  intent  may  be  stricken  out 
as  surplusage.  Perry  v.  Marsh,  25  Ala. 
659. 

70.  Slack  v.  Bragg  (Vt.),  76  Atl. 
148. 

A  count  for  harboring  the  plaintiff's 
wife  and  another  for  criminal  conver- 


sation may  be  joined  in  the  same  dec- 
laration, since  these  counts  are  both 
in  case  and  both  require  the  same  plea 
and  judgment,  which  are  the  true  tests 
whether  counts  are  compatible.  Haney 
V.  Townsend,  1   McCord   (S.   C.)    206. 

A  series  of  wrongful  acts,  all  aimed 
at  a  single  result  and  contributing  to 
the  injury  complained  of,  to-wit,  the 
destruction  of  one's  business,  his 
credit  and  his  reputation,  may  be 
counted  upon  collectively,  as  produc- 
ing that  result  and  need  not  be  segre- 
gated and  made  the  basis  of  separate 
actions.  Oliver  v.  Perkins,  92  Mich. 
304,  52  N.  W.   609. 

71.  Ala. — Mobile  Life  Ins.  Co.  V. 
Randall,  74  Ala.  170;  Rees  v.  Coats, 
65  Ala.  256;  Harris  v.  Powers,  57  Ala. 
139;  Wilkinson  v.  Moseley,  30  Ala.  562; 
Dixon  v.  Barclay,  22  Ala.  370.  Ark. 
Ferrier  v.  Wood,  9  Ark.  85.  111. 
Haves  v.  Mass.  Mut.  L.  Ins.  Co.,  125 
111.  626,  18  N.  E.  322,  1  L.  R.  A.  303. 
Me. — Googins  v.  Gilmore,  47  Me.  9,  74 
Am.  Dec.  472.  Va. — Ferrill  v.  Brewis' 
Admr.,  25  Gratt.  765;  Southern  Exp. 
Co.  v.  McVeigh,  20  Gratt.  264.  Eng. 
Mast  v.  Goodson,  3  Wils.  C.  P.  348,  95 
Eng.  Reprint  1094;  Dickon  v.  Clifton, 
2  Wils.  C.  P.  319,  95  Eng.  Reprint  834. 

Mr.  Justice  Blackstone  said,  in  Mast 
r.  Goodson,  2  Wm.  Black.  848,  96  Eng. 
Reprint  500,  that  originally  all  actions 
on  the  case  were  for  torts,  until  the 
introduction  of  assumpsits  in  the  time 
of  Queen  Elizabeth  (Slade's  Case,  4 
Co.   92   b.),  since  which   time   when   a 
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common  law  be  joined  with  one  in  trespass,72  or  in  assumpsit.78 

Under  statutes  abolishing  the  distinction  between  trespass  and  case  counts  in 

trespass  and  in  ease  may  be  joined.74 

B.     The  Plea  or  Answer. —  1.    The  General  Issue.  —  The  general 

issue  is  a  denial  of  the  whole  cause  of  action,  and  puts  in  issue  every 


question  of  joinder  arises  "we  must 
distinguish  whether  the  particular 
action  on  the  case  before  the  court  is 
founded  on  tort  or  on  contract:  If 
the  former,  it  may  be  joined  with  any 
tort;  if  the  latter,  with  any  contract." 
So  it  was  held  that  in  an  action  for 
obstructing  a  wharf  the  case  might  be 
joined  with  a  trover  for  carrying  away 
coal  from  the  wharf.  See  also  Cow- 
per  v.  Towers,  1  Lutw.  (Eng.)  98; 
Whyte  V.  Rysden,  Cro.  Car.  20,  79  Eng. 
Eeprint  623,  in  both  of  which  cases 
action  for  immoderately  riding  a 
horse  was  joined   with  a  trover. 

Amended  Count  in  Case  Improperly 
Stricken. — Since  trover  and  case  may 
be  properly  joined,  it  is  error  to  strike 
from  the  files  an  amended  complaint 
containing  a  count  in  case,  in  an  action 
of  trover,  although  the  amended  com- 
plaint was  filed  without  leave  of  court. 
Elmore  v.  Simon,   67  Ala.  526. 

72.  U.  S.— Nybladh  v.  Herterius,  41 
Fed.  120.  Ala.— See  Guilford  &  Co.  v. 
Kendall,  42  Ala.  651;  Sheppard  V.  Fur- 
niss,  19  Ala.  760.  Ind. — Hines  v.  Kin- 
nison,  8  Blackf.  119.  N.  J.— Dale  Mfg. 
Co.  v.  Grant,  34  N.  J.  L.  138.  R  I.— 
Smith  v.  Rhode  Island  Co.,  26  R.  I.  24, 
57  Atl.  1056.  S.  C. — Haney  v.  Town- 
send,  1  McCord  206,  citing  1  Chit.  199. 
Eng. — Haward  V.  Bankes,  2  Burr.  1113, 
97  Eng.  Reprint  740;  Turner  v.  Haw- 
kins, 1  B.  &  P.  472. 

Where  Improper  Joinder  Will  Not 
Work  a  Reversal. — "Counts  in  tres- 
pass should  not  be  united  with  counts 
in  case;  yet  the  overruling  of  a  de- 
murrer to  the  entire  complaint,  on  ac- 
count of  such  misjoinder,  will  not  work 
a  reversal  on  error,  where  it  appears 
very  doubtful  whether  the  counts  in 
case  show  any  legal  liability  on  the 
part  of  the  defendant,  and  a  demurrer 
was  sustained  to  every  count  but  one, 
there  being  a  reversal  on  other 
grounds,  the  defects  in  the  pleadings 
can  be  remedied  by  amendment." 
Bell's  Admr.  v.  Troy,  35  Ala.  184. 

73.  Conn. — Humiston  v.  Smith,  22 
Conn.  19,  citing  Corbett  v.  Packington, 
6  B.   &  C.    (Eng.)    263.     N.  Y.— Howe 


v.  Cook,  21  Wend.  29.  R  I. — Royee  v. 
Oakes,  20  R.  I.  418,  39  Atl.  758,  39  L. 
R.  A.  845.  Eng.— Corbett  V.  Packing- 
ton,  6  B.  &  C.  268,  13  E.  a  L  131,  108 
Eng.  Reprint  451;  Brown  v.  Dixon,  1 
T.  R.  274,  99  Eng.  Reprint  1091;  Bage 
v.  Bromuel,  3  Lev.  99,  83  Eng.  Re- 
596;  Courtenay  v.  Earle,  10  C.  B. 
73,  15  Jur.  15,  20  L.  J.  C.  P.  7,  70  E. 
C.  L.  73. 

See   also   the   title   "Assumpsit." 

74.  In  Alabama  until  recently 
counts  in  trespass  and  case  could  not 
be  united  in  one  complaint,  but  that 
ancient  rule  has  been  dispensed  with 
by  legislative  enactment.  Taylor  v. 
Smith,  104  Ala.  537,  16  So.   629. 

Arkansas. — Chrisman  «.  Carney,  33 
Ark.  316. 

In  Illinois  counts  in  trespass  and  in 
case  may  be  joined  in  one  declaration 
and  the  action  be  called  trespass  or 
case,  but  the  count  in  case  must  con- 
tain all  the  elements  necessary  to  make 
a  good  cause  of  action  in  case,  and  the 
count  in  trespass  in  like  manner  must 
contain  all  the  elements  to  make  a 
good  cause  of  action  in  trespass.  Nyb- 
ladh v.  Herterius,  41  Fed.  120;  Barker 
v.  Koozier,  80  111.  205;  Krug  v.  Ward, 
77  111.  603;  Gay  v.  DeWerff,  17  111.  App. 
417;  St.  Louis,  etc.  R.  Co.  «.  Summit, 
3  111.  App.  155. 

In  Michigan  the  statute  removes  all 
objection  to  the  joinder  of  a  eount  in 
trespass  with  one  in  case,  in  the  same 
declaration.  Bellant  v.  Brown,  78 
Mich.  294,  44  N.  W.  326. 

Vermont. — Howard  v.  Tyler,  46  Vt. 
683,  if  for  the  same  cause  of  action. 
In  Canadian  Pae.  R  Co.  v.  Clark,  73 
Fed.  76,  74  Fed.  362,  38  U.  S.  App.  573, 
20  C.  C.  A.  447,  it  is  said  that  under 
the  Vermont  statute  relating  to  plead- 
ings it  is  required  that  where  counts 
in  case  and  trespass  are  joined  the 
pleadings  must  conform  to  those  in 
trespass. 

In  Virginia  by  express  statutory  en- 
actment eounts  in  trespass  may  b« 
joined  with  counts  in  ease  in  an  action 
on  the  case.  Ferrill  v.  Brewis'  Admr., 
25    Gra.it.    765;     Southern   Exp.   Co.   c. 


VoL  IV 


CASE,   THE   ACTION   ON    THE 


659 


essential  fact  stated  in  the  declaration,"  except  matters  of  induce- 
ment,78 and  is  proper  and  sufficient  in  all  cases  where  the  defendant 
means  to  deny  or  disprove  any  fact  essential  to  the  plaintiff's  case.77 

Plea  to  Two  Counts,  One  in  Trespass  and  the  Other  In  Case.  —  Where  there 
are  two  counts  in  the  declaration,  one  in  trespass  and  the  other  in 
case,  a  joint  plea  of  the  general  issue  framed  in  case,  embracing  both 
counts,  is  irregular,  since  it  is  applicable  but  to  one  count.78 

When  non-assumpsit  is  pleaded  to  an  action  on  the  case  in  tort,  it  will 
be  stricken  out  on  motion.79 

2.  Special  Pleas.  —  A  special  plea  to  an  action  on  the  case  which 
does  not  contain  any  new  matter  constituting  a  defense,  nor  confess 
and  avoid  the  charge  but  is  merely  a  conditional  defense  is  defective.80 
So  also  is  a  contradictory  defense  defective.81 

3.  Conclusion.  —  Where  a  plea  contains  matter  of  fact  as  well  as 
matter  of  record,  it  may  conclude  to  the  country.82 

IX.  VARIANCE.  —  In  actions  on  the  case,  as  in  all  actions,  the 
proof  must  correspond  with  the  allegations.88 

In  case  for  injuries  resulting  from  a  breach  of  contract,  it  is  necessary  to 
prove  the  contract  as  described  in  the  declaration  or  complaint,84  and 
this  may  apply  even  to  unnecessary  allegations  as  to  the  terms  of  the 
contract,  incautiously  recited  ;88  but  it  is  not  necessary  to  prove  the  con- 


McVeigh,    20    Gratt.    264;    Parsons    v. 
Harper,  16  Gratt.  64. 

75.  Klair  v.  Philadelphia,  B.  ft  W. 
R.  Co.  (Del.),  73  Atl.  10S5;  Plowman 
v.  Foster,   6  Coldw.   (Tenn.)   52. 

76.  Watkins  v.  Lee,  7  Dowl.  P.  C. 
498,  3  Jur.  484,  8  L.  J.  Exch.  266,  5 
M.  ft  W.  270. 

77.  Wier  v.  Allen,  51  N.  H.  180. 

As  for  example  in  an  action  of  slan- 
der where  the  defendant  means  to  deny 
that  he  spoke  the  words  set  forth  in 
the  declaration,  or  that  the  injurious 
consequences  alleged  by  the  plaintiff 
resulted  from  the  act  of  speaking  the 
words  complained  of.  Wier  v.  Allen, 
51  N.  H.  180,  citing  1  Starkie  on  Slan- 
der, 454. 

78.  Truax  v.  Pennsylvania  B.  Co., 
58  N.  J.  L.  218,  33  Atl.  278. 

79.  Wilkinson  v.  Moseley,  30  Ala. 
562. 

80.  Fitch  v.  Haight,  5  111.  51;  Bud- 
dington  v.  Davis,  6  How.  Pr.  (N.  Y.) 
401. 

81.  Fitch  c.  Haight,  5  111.  51. 

82.  Allen  v.  Crofoot,  7  Cow.  (N.  Y.) 
46,  citing  Lytle  t;.  Lee,  5  Johns.  (N. 
Y.)    112. 

83.  Ala. — Wilkinson  v.  Moseley,  18 
Ala.  2SS.  HI.— Gay  v.  DeWerff,  17  I1L 
App.  417;  St.  Louis,  etc.  R.  Co.  V.  Sum- 
mit,  3   111.   App.   155,     Mass. — PHtnam 


v.  Kingsbury,  16  Pick.  371.  N.  Y.— 
Wilson  v.  Smith,  10  Wend.  324.  Term. 
Manning  v.  Wells,  9  Humph.  746,  51 
Am.  Dec  688.  Vt  —  Vail  v.  Strong,  10 
Vt.  457.  Va.— dinger  v.  M'Chesney, 
7  Leigh  660.  Eng.— Grainger  v.  Hill, 
4  Bingh.  (N.  C.)  212,  2  Jur.  235,  7  L. 
J.  C.  P.  85,  5  Scott  561,  33  E.  C.  L. 
328. 

Thus  in  case  for  deceit  by  means  of 
a  false  warranty  in  the  sale  of  a  chat- 
tel, though  it  is  alleged  that  the  price 
was  to  be  paid  in  ready  money,  it  is 
not  a  material  variance  that  the  evi- 
dence shows  that  payment  was  to  be 
made  otherwise  than  in  readv  money. 
Webster  c.  Hodgkins,  25  N.  H.   128. 

And  a  justice's  warrant  issued 
against  a  defendant  to  answer  to  a 
plaintiff  in  a  plea  of  trespass  on  the 
case  on  promises  is  not  sustained  by 
proof  that  plaintiff  while  at  defend- 
ant's inn  as  a  boarder  lost  his  goods, 
since  an  innkeeper  is  only  liable  for 
the  loss  of  goods  of  a  guest — a  way- 
farer who  stops  at  an  inn,  and  not  for 
the  loss  of  goods  of  a  boarder.  Man- 
ning v.  Wells,  9  Humph.  (Tenn.)  746, 
51   Am.  Dec.   688. 

84.  Johnson  v.  McDaniel,  15  Ark. 
109;  Mahurin  v.  Harding,  28  N.  H.  128, 
59   Am.   Dec.  401. 

85.  Mahurin  v.  Harding,  28  N-  H, 
128,  59  Am.  Dee.  401. 
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sideration  for  entering  into  the  contract  as  alleged,  it  being  sufficient  to 
prove  a  consideration.8* 

Where  a  joint  undertaking  is  alleged  on  the  part  of  several  defendants 
to  perform  a  certain  act  and  a  failure  to  perform,  a  recovery  cannot 
be  had  in  an  action  on  the  case  against  any  one  without  proof  of  a 
joint  undertaking  as  alleged.87 

Tie  effect  of  statutes  abrogating  the  distinction  between  trespass  and  case 
is  not  to  change  the  rule  that  the  pleadings  and  proof  must  correspond.88 

X.  DEFENSES.  —  A.  In  General.  —  Since  the  action  is  founded 
on  the  mere  justice  and  equity  of  the  ease,  the  defendant  may,  under 
the  general  issue,  give  in  evidence  any  justification  or  excuse,  or  in  fact 
any  matter  which,  in  equity,  is  sufficient  to  bar  the  plaintiff's  claim.89 
To  this  rule  there  are,  however,  exceptions.  The  statute  of  limitations 
must  be  specially  pleaded,90  as  must  also  the  retaking,  on  fresh  pursuit, 
of  a  prisoner  escaped-81  In  slander  and  libel  the  truth  of  the  words 
spoken  or  written  must  be  specially  pleaded,92  though  the  cause  of 
speaking  the  words,  or  publication  in  writing,  may  be  given  in  evi- 


86.  Slack  v.  Bragg  (Vt.),  76  Atl. 
148.  Compare,  however,  Makurin  v. 
Harding,  28  N.  H.  128,  59  Am.  Dec. 
401. 

87.  Walcott  ©.  Canfield,  3  Conn.  194. 

88.  Chrisman  v.  Carney,  33  Ark. 
316;  Gay  v.  DeWerff,  17  111.  App.  417. 
But  see  Dnffield  v.  Rosenzweig,  144 
Pa.  520,  23  Atl.  4,  holding  that  since 
all  distinctions  between  trespass  and  | 
case,  so  far  as  relating  to  procedure 
have  been  abolished,  if  the  plaintiff 
sets  forth  his  claim  in  trespass  and 
the  evidence  shows  that  he  is  entitled 
to  recover  in  either  form  of  action, 
trespass  or  case,  he  is  entitled  to  judg- 
ment. 

89.  Ark. — Hynson  v.  Taylor,  3  Ark. 
552;  Jones  v.  Buzzard,  2  Ark.  415. 
Del. — Rust  v.  Flowers,  1  Harr.  475.  111. 
Chicago  v.  Babcoek,  143  111.  358,  32  N. 
E.  271.  N.  H. — Hills  v.  Boston,  etc. 
R.  Co.,  18  N.  H.  179.  Pa. — Greenwalt 
r.  Horner,  6  Serg.  &  R.  71.  Tenn.— 
Plowman  v.  Foster,  6  Coldw.  52,  quot- 
ing from  1  Chit.  PI.  491;  Jones  v.  Allen, 
1  Head  626,  635.  Vt.— Kidder  v.  Jen- 
nison,  21  Vt.  108.  W.  Va  —  Ridgeley 
v.  West  Fairmont,  46  W.  Va.  445,  33 
S.  E.  235.  Eng. — Winn  v.  White,  2 
Wm.  Black.  840,  96  Eng.  Reprint  495; 
Brown  v.  Best,  1  Wils.  174,  95  Eng. 
Reprint  557;  Bradley  v.  Wyndham,  1 
Wils.  44,  95  Eng.  Reprint  483;  Birch 
V.  Wilson,  2  Mod.  274,  86  Eng.  Reprint 
1068. 

"In    an    action    of    trespass    on    the 


case  for  damage  to  a  lot  situated  in 
a  town  by  reason  of  change  of  the 
grade  in  front  of  it,  the  defendant 
may  show,  under  the  general  issue,  that 
the  plaintiff  agreed,  at  the  time  the 
grade  was  being  changed,  that  if  de- 
fendant laid  a  sewer  through  his  lot 
to  a  point  indicated  by  him  he  would 
claim  no  damage  by  reason  of  such 
change,  and  may  also  show  that  said 
sewer  was  constructed  in  accordance 
with  the  agreement  and  accepted  by 
the  plaintiff."  Ridgeley  v.  West 
Fairmont.  46  W.  Va.  445,  33  S.  E.  235. 
Rule  Otherwise  Than  in  Trespass  or 
Trover. — Plowman  v.  Foster,  6  Coldw. 
(Tenn.)  52,  quoting  from  1  Chit.  PI. 
491;  Jones  v.  Allen,  1  Head  (Tenn.) 
626,   635. 

Acts  Done  in  Official  Capacity. — In 
an  action  on  the  case  to  recover  for 
injuries  to  a  reversionary  interest  _  in 
land,  the  defendants  may  prove  in  jus- 
tification under  the  general  issue  that 
the  acts  complained  of  were  committed 
by  them  in  their  official  capacity  as 
selectmen,  in  building  a  highway 
which  had  been  laid  out  by  their  pre- 
decessors in  office  across  the  plaintiff 's 
land.     Kidder  v.  Jennison,  21   Vt.   10S. 

90.  Chicago  v.  Babcoek,  143  111.  358, 
32  N.  E.  271;  Kidder  v.  Jennison,  21 
Vt.  108. 

91.  Chicago  v.  Babcoek,  143  HI.  358, 
32  N.  E.  271. 

92.  Chicago  v.  Babcoek,  143  111.  358, 
32  N.  E.  271;  Greenwalt  v.  Horner,  6 
Serg.   &  R.   (Pa.)   71. 
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dence,  warranting  the  act,  under  the  general  issue,98  being  an  exception. 

B.  Improper  Form  op  Action.  —  An  objection  that  an  action  on 
the  case  should  have  been  brought  in  trespass  should  be  taken  at  the 
trial,0*  and  on  a  ruling  in  defendant's  favor,  plaintiff  will  be  non- 
suited.** The  objection  is  waived,  however,  by  pleading  to  the  declara- 
tion." But  in  cases  where  the  facts  will  warrant  the  plaintiff  in 
bringing  either  an  action  of  trespass  or  case,  or  assumpsit  or  case,  if  an 
action  in  the  latter  form  is  brought  the  defendant  will  not  be  heard  to 
say  that  the  plaintiff  has  mistaken  his  remedy,  and  should  have  brought 
trespass,*1  or  assumpsit.88  And  similarly  in  an  action  on  the  case  for 
seduction,  a  motion  for  a  non-suit  is  properly  refused  based  upon 
the  ground  that  the  evidence,  upon  the  part  of  the  plaintiff  made  out 
a  case  of  rape,  and  not  one  of  seduction;  and  that  therefore,  by  law, 
the  remedy  for  the  civil  injury  was  abated  until  public  justice  should 
be  satisfied  by  an  indictment  and  trial  for  the  public  offense.** 

C.  Former  Recovery.  —  A  recovery  in  either  form  of  action,  tres- 
pass or  case,  is  a  bar  to  an  action  for  the  same  cause  in  any  other 
form.1 

D.  Contributory  Negligence.  —  It  is  well  settled  that  under  the 
plea  of  not  guilty  in  an  action  on  the  case,  the  defendant  may  show 
that  the  immediate  or  proximate  cause  of  the  injury  was  the  negligence 
of  the  plaintiff.2 


93.  Greenwalt  v.  Horner,  6  Serg.  k 
R.   (Pa.)   71,  78,  per  Duncan,  J. 

For  example  the  character  of  a  serv- 
ant given  by  his  former  master;  words 
spoken  by  counsel  pertinent  to  the 
matter  in  issue,  and  a  variety  of  other 
matters,  which  go  to  bar  the  plaintiff's 
recovery.  Greenwalt  V.  Horner,  6 
Serg.  k  R.    (Pa.)    71. 

94.  Hay  v.  Cohoes  Co.,  3  Barb.  (N. 
Y.)  42;  Wilson  t>.  Smith,  10  Wend.  (N. 
Y.)  324. 

95.  Wilson  c  Smith,  10  Wend.  (N. 
Y.)  324. 

96.  Lambert  f>.  Hoke,  14  Johns.  (N. 
Y  ^   383 

97.  Kelly  v.  Lett,  35  N.  C.  50. 

In  ease  for  the  unnecessary  seizing 
ef  a  horse  of  large  value  as  a  distress 
for  a  very  «mall  sum,  when  other  chat- 
tel* of  smaller  value  might  have  been 
taken,  defendant  cannot  be  heard  to 
»ay  that  trespass  and  not  case  was  the 
proper  remedy,  grounded  on  the  de- 
fense that  his  own  act  was  altogether 
unwarranted  and  illegal,  since  it  might 
equally  have  been  a  malicious  injury, 
and  the  plaintiff  miffht  elect  one  form 
of  remedy  or  the  other.  Higson  v. 
Thompson,  8  U.  C.  Q.  B.  561,  citing 
Branscotub   V.  Bridges,   1   B.   &   C   145, 


and    Bishop    v.    Lady    Montague,    Cro. 
Jac.  824. 

98.  Though  in  the  grant  of  a  right 
of  way  or  common  in  the  grantor's 
land  there  is  an  implied  covenant  by 
the  grantor  that  he  will  not  disturb 
its  enjoyment,  this  does  not  prevent 
the  plaintiff  from  resorting  to  an  action 
on  the  case  to  recover  damages  for  its 
disturbance.  Lindeman  v.  Landsey,  69 
Pa.  93,  8  Am.  Bep.  219. 

99.  Furman  v.  Applegate,  23  N.  J. 
L.  28. 

1.  Chicago  v.  Babcock,  143  111.  358, 
32  N.  E.  271;  Mclntire  V.  Westmore- 
land Coal  Co.,  118  Pa.  108,  11  Atl.  808; 
VanDresor  c.  King,  34  Pa.  201,  75  Am. 
Dec.    643. 

2.  Canadian  Pae.  R.  Co.  9.  Clark, 
73  Fed.  76,  74  Fed.  362,  38  U.  S.  App. 
573,  20  C.  C.  A.  447,  citing  the  follow- 
ing English  c«ses:  Holden  v.  Liver- 
pool, etc.  Coke  Co.,  3  C.  B.  1,  54  E.  a 
L.  1;  Smith  v.  Dobson,  3  Man.  k  G.  59, 
42  E.  C.  L.  40;  Sills  v.  Brown,  9  Car. 
&  P.  601,  38  E.  C.  L.  2(5;  Williams  v. 
Holland,  6  C.  k  P.  23,  25  E.  C.  L.  261; 
Vennall  V.  Garner,  1  Car.  k  M.  21; 
Bridge  v.  Grand  Junction  R.  Co.,  3 
Mees  k  W.  244;  Flower  v.  Adam,  2 
Taunt.  315. 
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E.  Statute  of  Limitations.  —  The  statute  of  limitations  may  be  a 
defense  to  an  action  on  the  case,  when  properly  pleaded.3 

F.  Miscellaneous  Attempted  Defenses.  —  Instances  in  which 
particular  defenses  were  held  insufficient  are  set  out  in  the  note.4 

XI.  VERDICT  OR  FINDINGS.  —  As  a  rule  where  several  are  sued 
in  an  action  on  the  case,  some  may  be  found  guilty  and  others  not 
guilty.6  But  in  an  action  on  the  case  for  injuries  resulting  from  a 
violation  of  contractual  obligations,  if  the  contract  was  entered  into 
jointly  by  all  the  defendants,  all  or  none  must  be  fonud  guilty.8 

Damages.  —  Since  case  is  an  action  founded  on  the  plaintiff's  right  in 
justice  and  equity  to  receive  a  compensation  in  damages,  the  latter  are 
to  be  estimated  by  the  jury,  in  view  of  all  the  circumstances  of  the 


3.  Emrich  v.  Little  Eoek  Tract.  & 
E.  Co.,  71  Ark.  71,  70  S.  W.  1035. 

When  Statute  Begins  to  Run. — "The 
cause  of  action  resulting  to  a  surety 
on  a  forthcoming  bond  for  the  failure 
of  his  co-surety,  who  obtained  posses- 
sion of  the  property  claimed  pending 
the  claim  suit  to  surrender  the  prop- 
erty, or  its  assessed  value,  does  not 
accrue,  and  therefore  the  statute  of 
limitations  does  not  begin  to  run  un- 
til after  the  duty  of  restitution  has 
been  imposed  upon  such  co-surety  by  a 
judgment  in  the  claim  suit,  and  he  has 
made  default  in  the  performance  of 
such  duty,  and  the  complaining  surety 
has  in  consequence  been  forced  to  pay 
the  assessed  value  of  the  property; 
and  an  action  on  the  case,  brought 
within  a  year  from  the  happening  of 
such  events,  is  not  barred  by  the  stat- 
ute of  limitations.  Britt  V.  Pitts,  111 
Ala.  401,  20  So.  484. 

Advantage  of  Option  To  Sue  in  One 
Form  or  Another. — "Before  the  va- 
rious forms  of  action  known  to  the 
common  law  were  abolished  by  the 
codes,  a  litigant  frequently  had  a 
choice  of  remedies  for  the  enforcement 
of  a  right  or  the  redress  of  a  wrong; 
and  in  such  cases  it  sometimes  hap- 
pened that  relief  could  be  obtained  in 
one  form  of  action,  a»,  for  instance, 
by  an  action  of  debt  or  assumpsit,  al- 
though the  remedy  for  the  same  wrong 
by  an  action  of  trover  was  barred  by 
limitation."  Cockrill  v.  Cooper,  8G 
Fed.  7,  29  C.  C.  A.  529,  citing  many 
early  cases  and  Aug.  Lim.  5th  ed.  §72; 
Wood,  Lim.   §§35,  58. 

Effect  of  Statutes  Abolishing  Forms 
of  Action. — In  Arkansas  the  clause  of 
the  limitation  act  existing  prior  to  the 
adoption    of    the     code,     barring     "all 
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special  actions  on  the  case"  after  the 
lapse  of  one  year,  was  addressed  sim- 
ply to  a  particular  form  of  action,  and 
when  the  form  of  action  in  question 
was  abolished  by  the  code,  nothing  was 
left  upon  which  the  limitation  could 
legitimately  operate  and  it  was  there- 
fore repealed.  Cockrill  v.  Cooper,  86 
Fed.  7,  29  C.  C.  A.  529. 

4.  Coverture  No  Defense. — Britt  v. 
Pitts,  111  Ala.  401,  20  So.  484. 

Plaintiff's  Knowledge. — In  an  action 
on  the  case  for  obstructing  a  river  by 
a  mill  dam,  in  consequence  of  which 
the  plaintiff  lost  a  quantity  of  timber 
which  he  was  floating  to  market,  the 
fact  that  the  plaintiff  knew  of  the  im- 
passable condition  of  the  river  when 
he  committed  his  timber  thereto  is  no 
defense.  Martin  v.  Bliss,  5  Blackf. 
(Ind.)    35,  32   Am.   Dec.   52. 

No  Material  Injury. — For  encroach- 
ments on  a  private  way  under  a  claim 
of  right  inconsistent  with  reversionary 
interests,  the  reversioner  may  maintain 
an  action  on  the  case  and  the  en- 
croachment being  established,  it  is  im- 
possible except  in  mitigation  of  dam- 
ages to  allow  the  defense  that  it  did 
no  material  injury;  for  nominal  dam- 
ages at  least  must  be  allowed.  Schna- 
ble  v.  Koehler,  28  Pa.  181. 

A  legislative  act  providing  that  no 
right  of  way  can  be  acquired  by  user 
does  not  bar  an  action  for  disturbing 
a  right  of  way  which  had  become  com- 
plete before  the  act  was  passed.  Oke- 
son  v.  Patterson,  29  Pa.  22. 

5.  Conn. — Walcott  v.  Canfield,  3 
Conn.  194.  Dl. — Winslow  V.  Newlan, 
45  111.  145.  Me.— Gillerson  v.  Small, 
45  Me.   17. 

6.  Walcott  v.  Canfield,  3  Conn.  194; 
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particular  case.7  After  finding  joint  defendants  all  guilty,  strictly- 
speaking,  the  jury  ought  not  to  assess  several  damages;*  yet  if  they  do 
so,  according  to  the  settled  doctrine  of  the  law,  the  irregularity  may 
be  cured  by  the  plaintiff  either  entering  a  nolle  prosequi  as  to  one  of 
the  defendants  and  taking  judgmenl  against  the  others,  or  by  entering 
a  remittitur  as  to  the  lesser  damages,  or  even  without  entering  a 
remittitur  by  taking  judgment  for  the  greater  damages.9 


Weall  v.  King,   12  East  452,   104  Eng.  |  Schultz  r.  Hunter,  2  Browne  (Pa.)  233. 


Reprint   176;   Max    v.   Roberts,   2   B.   & 
P.  N.  R.   (Eng.)   454. 

7.  Jones    v.    Allen,    1    Head    (Tenn.) 
626,  635,  citing  2  Stark.  Ev.  212. 

8.  Dougherty    v.    Dorsey,     4     Bibb 
(Ky.)    207    (citing    2   Tidd;s   Pr.    805) ; 


9.  Dougherty  v.  Dorsey,  4  Bibb 
(Ky.)  207,  citing  2  Tidd'a  Pr.  805.  In 
this  case  it  was  held  that  since  judg- 
ment was  taken  for  the  greater  dam- 
ages only,  the  circumstance  of  the  sev- 
erance by  the  jury  could  not  vitiate  it. 
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I.  SCOPE.  —  This  subject  has  been  treated  by  states,  and  includes 
every  method  of  certifying  or  reporting  a  case  or  question,  as  well  as 
certificates  of  importance,  but  does  not  include  certifications  which  are 
in  fact  transfers,  nor  certification  of  questions  by  legislatures  or  by 
executive  or  other  governmental  officers. 

II.  FEDERAL  COURTS.  —  A.  Jurisdictional  Questions.  —  1. 
Generally.  —  In  any  case  in  which  the  jurisdiction  of  the  court  is  in 
issue,  and  an  appeal  or  writ  of  error  is  taken  directly  to  the  supreme 
court,  the  question  of  jurisdiction  alone  being  certified,1  the  supreme 


1.  Judicial  Code,  March  3,  1911, 
§238;  Judieiary  Act,  March  3,  1891, 
ch.  517;  26  St.  at  L.  826,  §5;  4  Fed. 
St.,  Ann.,  398,  §5,  and  the  following 
cases:  Fore  River  Ship  Bldg.  Co.  v. 
Hagg,  219  U.  S.  175,  31  Sup.  Ct.  185, 
55  L.  ed.  163;  Bowker  v.  United  States, 
186  U.  S.  135,  22  Sup.  Ct.  802,  46  L. 
ed.  1080;  Merritt  v.  Bowdoin  College, 
169  U.  S.  551,  18  Sup.  Ct.  415,  42  L.  ed. 
850;  United  States  v.  Jahn,  155  U.  S. 
109,  15  Sup.  Ct.  39,  39  L,  ed.  87;  Carey 
v.  Houston  &  Tex.  Cent.  B.  Co.,  150 
U.  S.  170,  14  Sup.  Ct.  63,  37  L.  ed. 
1041;  St.  Louis  Cotton  Compress  Co..  v. 
American  Cotton  Co.,  125  Fed.  196,  60 
C.  C.  A.  80;  Baltimore  &  O.  B.  Co. 
v.  Meyers,  62  Fed.  367. 

In  order  to  bring  an  appeal  under 
this  subdivision,  the  jurisdiction  of  the 
court  must  have  been  in  issue  in  the 
case,  and  must  have  been  decided 
against  appellant,  and  the  question  of 
jurisdiction  must  have  been  certified. 
Carey  v.  Houston  &  Tex.  Cent.  B.  Co., 
150  U.  S.  170,  14  Sup.  Ct.  63,  37  L.  ed. 

District  of  Columbia. — A  final  judg- 
ment or  decree  of  the  court  of  appeals 
of  the  District  of  Columbia,  may  be 
re-examined  and  affirmed,  reversed  or 
modified  upon  writ  of  error  or  appeal, 
in  any  eases  "in  which  the  jurisdic- 
tion of  the  trial  court  is  in  issue,  but 
when  any  such  case  is  not  otherwise 
reviewable  in  the  supreme  court,  then 
the  question  of  jurisdiction  alone  shall 
be  certified  to  the  supreme  court  for 
decision."  Judicial  Code,  March  3, 
1911,  §250,  subd.  1. 

Hawaii. — The  provisions  of  this  sec- 
tion are  applicable  to  Hawaii.  Judicial 
Code,  March  3,  1911,  §238;  Wright  v. 
McFarlane  Co^  122  Fed.  770,  58  C.  C. 
A  570  And  see  Ex  parte  Wilders 
Steamship  Co.,  183  U.  S.  545,  23  Sup. 
Ct.  225,  46  L.  ed.  321. 

Porto    Rico. — The    provisions   of    the 


act  of  March  3,  1891,  do  not  apply  to 
Porto  Bico.  Boyal  Ins.  Co.  v.  Martin, 
192  U.  S.  149,  24  Sup.  Ct.  247,  48  L. 
ed.  385. 


When   Judgment   for   Defendant. — If 

the  jurisdiction  of  the  trial  court  is  in 
issue,  and  such  issue  is  decided  in  favor 
of  defendant,  the  plaintiff  should  have 
the  question  certified,  and  appeal  di- 
rectly to  the  supreme  court.  Should, 
however,  the  question  of  jurisdiction 
be  decided  in  favor  of  plaintiff,  and 
judgment  on  the  merits  be  then  ren- 
dered in  favor  of  defendant,  the  plain- 
tiff must  appeal  to  the  circuit  court  of 
appeals,  when,  if  the  question  of  jur- 
isdiction arises,  the  circuit  court  of 
appeals  may  certify  it  to  the  supreme 
court.  United  States  V.  Jahn,  155  U.  S. 
109,  15  Sup.  Ct.  39,  39  L.  ed.  87.  To 
the  same  effect,  Anglo-American  Prov. 
Co.  v.  Davis  Provision  Co.,  191  U.  S, 
376,  24  Sup.  Ct.  93,  48  L.  ed.  228. 

Order  Remanding  Cause  to  State 
Court. — An  order  of  the  eircuit  court 
remanding  a  cause  to  a  state  court  for 
want  of  jurisdiction  in  the  circuit  court 
involves  a  question  of  jurisdiction. 
In  re  Aspinwall's  Estate,  90  Fed.  675, 
33  a  C.  A.  217. 

Bankruptcy  Cases. — This  provision  is 
applicable  to  bankruptcy  cases.  Bardes 
v.  Hawarden  First  Nat.  Bank,  175  U.  S. 
524,  20  Sup.  Ct.  1000,  41  L.  ed  1175. 

When  under  the  bankruptcy  statute, 
the  district  court  determined  that  it 
had  jurisdiction 'over  the  subject-mat- 
ter, and  no  certificate  was  given  by 
that  court  stating  that  the  question  of 
jurisdiction  was  in  issue,  such  a  case 
is  not  presented  as  would  give  the 
supreme  court  jurisdiction  over  an  ap- 
peal from  the  district  court.  Denver 
First  Nat.  Bank  v.  King,  186  U.  S.  202, 
22  Sup.  Ct.  899,  46  L.  ed.  1127. 

Section  5  restricts  the  power  of  the 
Supreme  Court  "in  all  suits  in  which 
its    appellate    jurisdiction    is    invovled, 
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court  is  limited  in  its  review  to  the  decision  of  that  question.2    But  if 


by  reason  of  the  existence  of  a  ques- 
tion   involving   the  jurisdiction   of   the 

circuit  court  over  the  case,  to  the  re- 
view of  that  question  only."  The  act 
did  not,  however,  contemplate  Beveral 
appeals  in  the  same  suit,  at  the  same 
time,  but  pave  to  a  party  to  a  suit  in 
the  circuit  court,  where  the  question  of 
the  jurisdiction  of  the  court  over  the 
parties  or  subject-matter  was  raised 
and  put  in  issue  upon  the  record  at 
the  proper  time  in  the  proper  way,  the 
right  to  a  review  by  this  court,  after 
final  judgment  or  decree  against  him, 
of  the  decision  upon  that  question  only, 
or  by  the  circuit  court  of  appeals  on 
the  whole  case."  Maynard  v.  Hecht, 
151  U.  S.  324,  14  Sup.  Ct.  353,  38  L. 
ed.  179.  See  also  McLish  v.  Koff,  141 
U.  S.  661,  668,  12  Sup.  Ct.  118,  35  L. 
ed.   893. 

Test  of  Jurisdiction. — If  a  writ  of 
error  could  have  been  taken  from  the 
supreme  court  directly  to  the  circuit 
court,  to  review  the  question  presented 
under  Sec.  5  of  the  Act  of  1891,  the 
case  is  then  not  one  in  which  the  cir- 
cuit court  of  appeals  is  given  jurisdic- 
tion by  Sec.  6.  St.  Louis  Cotton  Com- 
press Co.  v.  American  Cotton  Co.,  125 
Fed.  196,  60  C.  C.  A.  80. 

Direct  appeal  in  habeas  corpus  pro- 
ceedings may  be  taken  under  this  pro- 
vision, when  the  question  of  jurisdic- 
tion is  involved.  In  re  Lennon,  150 
U.  S.  393,  14  Sup.  Ct.  123,  37  L.  ed. 
1120. 

Form  of  Certificate  and  Record. — When 
the  record  discloses  that  the  appeal  was 
upon  the  express  ground  that  the  court 
erred  in  taking  jurisdiction  of  the  bill, 
and  not  dismissing  it  for  want  of  jur- 
isdiction, and  appellant  having  prayed 
that  the  question  of  jurisdiction  be  cer- 
tified to  the  supreme  court,  that  such 
appeal  was  allowed,  and  when  it  fur- 
thermore appears  from  the  certificate 
that  there  is  such  a  true  copy  of  so 
much  of  the  record  as  is  necessary  for 
the  determination  of  the  question  of 
jurisdiction,  and  a  part  of  the  record 
so  certified  is  a  part  of  the  opinion  of 
the  court  below,  in  accordance  with 
which  defendants  move  to  dismiss  the 
cause  for  want  of  jurisdiction,  it  suffi- 
ciently shows  that  the  appeal  was 
granted  solely  upon  the  question  of 
jurisdiction.  Smith  v.  McKay,  161  U.  S. 
355,    16    Sup.    Ct.    490,    40    L.    ed.    731. 


See  also  Shields  v.  Coleman,  157  U.  S. 
168,  15  Sup.  Ct.  570,  39  L.  ed.  660; 
In  re  Lehigh  Min.  &  Mfg.  Co.,  156  U.S. 
322,   LS  Bup.  Ct.  375,  30   L.  ed.  438. 

Absence  of  a  Formal  Certificate. 
While  the  absence  of  a  formal  certifi- 
cate might  not  be  fatal  to  the  appeal, 
it  is  required  by  statute;  its  absence 
might  have  controlling  freight  when 
the  alleged  issue  is  not  distinctly  de- 
fined. Carey  v.  Houston  &  Tex.  Cent. 
R.  Co.,  50  U.  S.  170,  14  Sup.  Ct.  63, 
37  L.  ed.  1041. 

2.  Hennessey  V.  Richardson  Drug 
Co.,  189  U.  S.  25,  23  Sup.  Ct.  532,  47 
L.  ed.  697;  Mexican  Cent.  R.  Co.  v. 
Eckman,  187  U.  S.  429,  23  Sup.  Ct.  211, 
47  L.  ed.  245;  United  States  v.  Rider, 
163  U.  S.  132,  16  Sup.  Ct.  983,  41  L. 
ed.  101;  Greely  v.  Lowe,  155  U.  S.  38, 
15  Sup.  Ct.  24,  39  L.  ed.  69;  United 
States  V.  Jahn,  155  U.  S.  109,  15  Sup. 
Ct.  39,  39  L.  ed.  87;  Mayuard  v.  Hecht, 
151  U.  S.  324,  14  Sup.  Ct.  353,  38  L. 
ed.  179;  Schunk  v.  Moline,  etc.  Co., 
147  U.  S.  500,  13  Sup.  Ct.  416,  37  L. 
ed.  255;  Horner  v.  United  States,  143 
U.  S.  570,  12  Sup.  Ct.  522,  36  L.  ed. 
266;  McLish  v.  Roff,  141  U.  S.  661,  12 
Sup.  Ct.  118,  35  L.  ed.  893. 

Jurisdiction  Over  Particular  Case. 
"It  is  the  jurisdiction  of  the  court 
below  over  the  particular  ease  in  which 
the  appeal  from  the  decree  therein  is 
prosecuted,  that,  being  in  issue  and 
decided  against  the  party  raising  it  and 
duly  certified,  justifies  such  appeal  di- 
rectly to  this  court,"  and  not  a  ques- 
tion of  jurisdiction  over  another  suit 
previously  determined  in  the  same 
court.  Carlev  v.  Houston  &  Tex.  C. 
R.  Co.,  150  *U.  S.  170,  180,  14  Sup. 
Ct.  63,  37  L.  ed.  1041. 

Scope  of  Review. — "The  jurisdiction 
here  referred  to  is  the  jurisdiction  of 
the  circuit  or  district  courts  of  the 
United  States  as  such.  Smith  v.  Mc- 
Kay, 161  U.  S.  355;  Blythe  O.  Hinck- 
ley, 173  U.  S.  501;  that  the  whole  case 
is  not  open  to  us,  but  only  the  question 
of  jurisdiction.  Horner  v.  United 
States,  143  U.  S.  570,  576;  United 
States  v.  Jahn,  155  U.  S.  109.  112;  and 
that  review  by  certificate  is  limited  to 
the  certificates  by  the  circuit  or  district 
courts,  made  after  final  judgment  of 
questions  made  as  to  their  own  juris- 
diction, and  to  the  certificates  by  the 
circuit   courts   of   appeals   of   question* 
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the  supreme  court  holds  that  there  was  jurisdiction  in  the  lower  court, 
it  may  decide  the  case  on  the  merits.3 

2.  Jurisdiction  as  Federal  Court.  —  The  jurisdiction  of  the  court 
as  a  federal  court,  and  not  simply  its  general  authority  as  a  judicial 
tribunal,  must  be  involved.4 

3.  Consideration  of  Other  Than  Jurisdictional  Questions.  —  When 
jurisdiction  is  the  sole  question  in  issue,  and  the  only  question  pre- 
sented for  review,  jurisdiction  of  the  supreme  court  to  review  the 
decision  of  the  lower  court,  extends  solely  to  a  review  of  that  question.5 


of  law  in  relation  to  which  the  advice 
of  this  court  is  sought  as  therein  pro- 
vided. United  States  V.  Eider,  163  U. 
S.  132."  Mexican  Cent.  R.  Co.  v.  Eck- 
man,  187  U.  S.  429,  16  Sup.  Ct.  983,  41 
L.  ed.  101. 

"We  have  heretofore  determined 
that  review  by  certificate  is  limited  by 
the  Act  of  March  3,  1891,  to  certificates 
by  the  Circuit  Courts,  made  after  final 
judgment,  of  a  question  in  issue  as  to 
their  own  jurisdiction;  and  to  certifi- 
cates by  the  Circuit  Court  of  Appeals 
of  question  of  law  in  relation  to  which 
the  advice  of  the  court  is  sought." 
Blythe  v.  Hinckley,  173  U.  S.  501,  19 
Sup.  Ct.  497,  43  L.  ed.  783. 

3.  North  Am.  Cold  Storage  Co.  v. 
Chicago,  211  U.  S.  306,  29  Sup.  Ct.  101, 
53  L.  ed.   195. 

4.  Fore  River  Shipbuilding  Co.  v. 
Hagg,  219  U.  S.  175,  31  Sup.  Ct.  185,  55 
L.  ed.  163;  Courtney  v.  Pradt,  196  U.  S. 
89,  25  Sup.  Ct.  208,  49  L.  ed.  398; 
Schweer  v.  Brown,  195  U.  S.  171,  25 
Sup.  Ct.  15,  49  L.  ed.  144;  Mexican 
Cent.  R.  Co.  v.  Eckman,  187  U.  S.  432, 
23  Sup.  Ct.  211,  47  L.  ed.  245;  Blythe 
v.  Hinckley,  173  U.  S.  501,  506,  19  Sup. 
Ct.   497,  43  L.   ed.  783. 

Leading  Case. — Louisville  Trust  Co. 
V.  Knott,  191  U.  S.  225,  24  Sup.  Ct. 
119,  48  L.  ed.  159.  This  is  a  leading 
case  on  this  subject,  and  one  frequently 
cited  with  approval  since  its  discus- 
sion, as  was  said  by  the  court  in  Fore 
River  Shipbuilding  Co.  V.  Hagg,  supra. 

Compare  Shields  v.  Coleman,  157 
U.  S.  168,  177,  15  Sup.  Ct.  570,  39  L. 
ed.  660,  which  appears  to  be  in  con- 
flict with  these  cases,  but  in  which  the 
question  under  consideration  was  not 
raised  or  considered.  And  see  St.  Louis 
Cotton  Comp.  Co.  V.  American  Cotton 
Co.,  125  Fed.  196,  60  C.  C.  A.  80,  hold- 
ing that  the  general  authority  of  the 
eourt  may  be  involved,  and  every  ques- 
tion involving  such  authority  may  be 
considered. 
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Question  of  Service. — Where  it  ap- 
pears that  the  ground  of  judgment  was 
the  absence  of  service  on  the  defend- 
ant, and  that  the  plaintiff  denied  the 
validity  of  the  removal  of  the  case 
from  the  state  court,  there  is  presented 
a  case  involving  a  question  of  the 
jurisdiction  of  the  court  as  a  federal 
court.  Remington  v.  Central  Pac.  R. 
Co.,  198  U.  S.  95,  25  Sup.  Ct.  577,  49 
L.  ed.  959. 

General  authority  of  Court  Involved. 
When  the  jurisdiction  of  the  court  is 
questioned  in  respect  to  its  general 
authority  as  a  judicial  tribunal,  and 
not  in  respect  to  its  power  as  a  court 
of  the  United  States,  there  can  be  no 
certificate  under  subdivision  5  of  the 
Article  of  March  3,  1891.  Bache  v. 
Hunt,  193  U.  S.  523,  24  Sup.  Ct.  547, 
48  L.  ed.  774. 

5.  Sun  Printing,  etc.  Assn.  v.  Ed- 
wards, 121  Fed.  826,  58  C.  C.  A.  161;  The 
Annie  Faxon,  87  Fed.  961,  31  C.  C.  A. 
325;  In  re  Alliance,  70  Fed.  273,  17 
C.  C.  A.  124;  Davis,  etc  Bldg.  Co.  v. 
Barber,  60  Fed.  465,  9  C.  C.  A.  74; 
United    States   c.   Sutton,   47   Fed.    129. 

When  Other  Questions  Involved. 
"The  provision  that  any  case  in  which 
the  question  of  jurisdiction  is  in  is- 
sue, may  be  taken  directly  to  this  court, 
necessarily  extends  to  other  cases  than 
those  in  which  the  final  judgment  rests 
on  the  ground  of  want  of  jurisdiction, 
for  in  them  that  would  be  the  sole 
question,  and  the  certificate,  though 
requisite  to  our  jurisdiction  under  the 
statute,  would  not  be  in  itself  essen- 
tial, however  valuable  in  the  interest 
of  brevity  of  record.  But  in  such  other 
cases,  the  requirement  that  the  ques- 
tion of  jurisdiction  alone  should  be 
certified  for  decision  was  intended  to 
operate  as  a  limitation  upon  the  juris- 
diction of  this  eourt  of  the  entire  case 
and  of  all  questions  involved  in  it,  a 
jurisdiction  whieh  can  be  exercised  in 
any  other  class  of  cases  taken  directly 
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If  the  question  of  jurisdiction  be  in  issue,  and  the  jurisdiction  is  sus- 
tained, and  judgment  on  the  merits  is  rendered  for  plaintiff,  the  de- 
fendant may  either  have  the  question  certified  and  go  directly  to  the 
supreme  court;0  or  may  carry  the  whole  case  to  the  circuit  court  of 
appeals,  which  may  decide  the  whole  case,7  or  the  question  of  juris- 
diction may  be  certified  by  that  court  to  the  supreme  court,8  the  de- 
cision upon  the  merits  being  suspended  until  the  question  of  jurisdiction 
is  decided.9 

4.    When  Jurisdictional  Certificate  and  Appeal  Concurrent  Rem- 
edies.—  "While  the  statute  does  not  confer  upon  a  party  the  right  to 


to  this  court  under  Sec.  5."  United 
States  v.  Jahn,  155  U.  S.  109,  15  Sup. 
Ct.  39,  39  L.  ed.  87. 

6.  United  States  v.  Jahn,  155  U.  S. 
109,  15  Sup.  Ct.  39,  39  L.  ed.  87;  New 
Orleans  v.  Benjamin,  153  U.  S.  411,  14 
Sup.  Ct.  905,  38  L.  ed.  764;  McLish  v. 
Roff,  141  U.  S.  661,  12  Sup.  Ct.  118,  35 
L.  ed.  893;  Wirgman  V.  Persons,  126 
Fed.  449,  455,  62  C.  C.  A.  63;  The  Pres- 
to, 93  Fed.  522,  35  C.  C.  A.  394;  Green 
v.  Mills,  69  Fed.  852,  16  C.  C.  A.  516. 
See  also  Northern  Pac.  E.  Co.  v.  Amato, 
144  U.  S.  465,  12  Sup.  Ct.  740,  36  L. 
ed.  506;  Northern  Pac.  R.  Co.  v.  Glas- 
pell,  49  Fed.  482,  1  C.  C.  A.  327,  4  U.  S. 
App.  238,  reversed  144  U.  S.  211,  12 
Sup.  Ct.  593,  36  L.  ed.  409. 

"If,  in  the  case  last  supposed,  the 
plaintiff  has  ground  of  complaint  in  re- 
spect of  the  judgment  he  has  recov- 
ered, he  may  also  carry  the  case  to  the 
Circuit  Court  of  Appeals  on  the  merits, 
and  this  he  may  do  by  way  of  cross- 
appeal  or  writ  of  error  if  the  defend- 
ant has  taken  the  ease  there,  or  inde- 
pendently, if  the  defendant  has  car- 
ried the  case  to  this  court  on  the  ques- 
tion of  jurisdiction  alone,  and  in  this 
instance  the  Circuit  Court  of  Appeals 
will  suspend  a  decision  upon  the  merits 
until  the  question  of  jurisdiction  has 
been  determined;  (5)  The  same  ob- 
servations are  applicable  where  a  plain- 
tiff objects  to  the  jurisdiction  and  is, 
or  both  parties  are,  dissatisfied  with 
the  judgment  on  the  merits. ' '  United 
States  r.  Jahn,  155  U.  S.  109,  115,  15 
Sup.  Ct.  39,  39  u.  ed.  87. 

7.  Chappell  v.  United  States,  160 
U.  S.  499,  16  Sup.  Ct.  397,  40  L.  ed. 
510;  United  States  v.  Jahn,  155  U.  S. 
109,  15  Sup.  Ct.  39,  39  L.  ed.  87;  May- 
nard  o.  Heeht,  151  U.  S.  324,  14  Sup. 
Ct.  353,  38  L.  ed.  179;  McLish  V.  Roff, 
141  U.  S.  661.  668,  12  Sup.  Ct.  118,  35 
L.    ed.    893;    Wirgman   v.    Persons,    12ff 


Fed.  449,  455,  62  C.  C.  A.  63;  Balti- 
more &  O.  R.  Co.  v.  Meyers,  62  Fed- 
367,  10  C.  C.  A.  485. 

Compare  Coe  Brass  Mfg.  Co.  v.  Sav- 
lik,  93  Fed.  519,  35  C.  C.  A.  390,  hold- 
ing that  the  circuit  court  of  appeals 
has  no  authority  "to  adjudge  whether 
the  court  below  erroneously  determined 
that  it  had  jurisdiction  of  the  ac- 
tion." 

Jurisdiction  Considered  Though  Not 
Attacked  in  Lever  Court. — When  the 
whole  case  is  taken  to  the  circuit  court 
of  ax>peals  by  writ  of  error  or  appeal, 
that  court  may,  in  considering  the 
case,  pass  upon  the  question  of  juris- 
diction of  the  lower  court,  though  that 
question  was  not  there  presented. 
American  Sugar  Ref.  Co.  V.  Johnson,  60 
Fed.  503,  9  C.  C.  A.  110.  See  also  The 
Presto,   93   Fed.   522,  35   C.   C.   A   394. 

8.  United  States  V.  Jahn,  155  U.  S. 
109,  15  Sup.  Ct.  39,  39  L.  ed.  87;  May- 
nard  v.  Hecht,  151  U.  S.  324,  14  Sup. 
Ct.  353,  38  L.  ed.  179;  McLish  v.  Roff, 
141  U.  S.  661,  668,  12  Sup.  Ct.  118,  35 
L.  ed.  893;  Wirgman  v.  Persons,  126 
Fed.  449,  62  C.  C.  A.  63;  Baltimore  & 
O.  R.  Co.  v.  Meyers,  62  Fed.  367,  10 
C.  C.  A.  485. 

Abandonment  of  Other  Grounds  of 
Error. — When  a  defeated  party  appeals 
the  whole  esse  to  the  circuit  court  of 
appeals,  and  assigns  error  on  the  mer- 
its, as  well  as  the  jurisdiction  of  the 
court,  that  court  may  decide  the  juris- 
dictional question  involved,  or  certify 
it,  although  the  other  assignments  of 
error  be  abandoned.  Wirgman  v.  Per- 
sons, 126  Fed.  449,  455,  62  C.  C.  A. 
63. 

9.  United  States  v.  Jahn,  155  U.  S. 
109,  15  Sup.  Ct.  39,  39  L.  ed.  87;  New 
Orleans  v.  Benjamin,  153  U.  8.  411,  14 
Sup.  Ct.  905,  38  L.  ed.  764;  McLish  v. 
Roff,  141  U.  S.  661,  12  Sup.  Ct.  118, 
35  L.  ed.  893;  The  Presto,  93  Fed.  522, 
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prosecute  appeals  before  two  appellate  courts  at  the  same  time,10  it 
does  permit  one  party  to  prosecute  an  appeal  upon  the  merits  before 
one  court,  while  at  the  same  time  the  other  party  may  prosecute  before 
the  supreme  court  an  appeal  by  certificate,  wherein  the  jurisdiction  of 
the  lower  court  is  brought  into  question.11 

5.  Necessity  for  Final  Judgment.  —  Such  certification  can  only  be 
made  after  the  rendition  of  final  judgment.12 

6.  The  Record.  —  The  record  must  distinctly  and  unequivocally 
show  that  the  court  below  sends  up  for  consideration  a  single  and 
definite  question  of  jurisdiction.13  This  may  appear  in  either  of  two 
ways:  by  the  terms  of  the  decree  appealed  from  and  of  the  order  al- 
lowing the  appeal,14  or   by    a    separate    certificate    of    the    court    be- 


35  C.  C.  A.  394;  Green  v.  Mills,  69  Fed. 
852,  16  C.  C.  A.  516;  Texas,  etc.  E.  Co. 
v.  Bloom,  60  Fed.  979,  9  C.  C.  A.  300; 
Barling  v.  British  Bank  of  North 
America,  50  Fed.  260,  1  C.  C.  A.  510, 
affirming  46  Fed.  357. 

10.  MeLish  v.  Eoff,  141  U.  S.  661,  12 
Sup.  Ct.  118,  35  L.  ed.  893;  Northern 
Pac.  E.  Co.  v.  Glaspell,  49  Fed.  482, 
1  C.  C.  A.  327. 

11.  Northern  Pac.  E.  Co.  v.  Glas- 
pell, 49  Fed.  482,  1  C.  C.  A.  327. 

It  is  possible,  under  the  act  of 
March  3rd,  1891,  for  one  party  to 
prosecute  an  appeal  in  the  circuit  court 
of  appeals  on  the  merits,  and  at  the 
same  time  the  other  party  prosecutes 
an  appeal  in  the  supreme  court,  in 
which  the  question  of  the  jurisdiction 
of  the  lower  court  is  involved.  When 
each  of  the  appeals  has  been  perfected, 
it  is  then  for  the  circuit  court  of  ap- 
peals to  determine,  whether  it  will 
allow  a  hearing  in  the  case  pending 
before  it,  until  the  question  of  juris- 
diction has  been  adjudicated  by  the 
supreme  court.  Northern  Pac.  E.  Co.  v. 
Glaspell,  49  Fed.  482,  1  C.  C.  A.  327. 

12.  Bowker  v.  United  States,  186 
U.  S.  135,  22  Sup.  Ct.  802,  46  L.  ed. 
1080;  Bardes  v.  Hawarden  First  Nat. 
Bank,  175  U.  S.  526,  20  Sup.  Ct.  1000, 
44  L.  ed.  1175.  See  also  MeLish  v.  Eoff, 
141  U.  S.  661,  12  Sup.  Ct.  118,  35  L.  ed. 
893;  Chicago,  etc.  E.  Co.  v.  Eoberts, 
141  U.  S.  690,  12  Sup.  Ct.  123,  35  L.  ed. 
905. 

13.  Filhiol  v.  Tornev,  194  U.  S.  356, 
24  Sup.  Ct.  698,  48  L.  ed.  1014;  Ar- 
kansas v.  Schlierholz,  179  U.  S.  598,  21 
Sup.  Ct.  229,  45  L.  ed.  335;  Huntington 
v.  Laidley,  176  U.  S.  668,  20  Sup.  Ct. 
526,  44  L.  ed.  630;  Davis  v.  Geissler, 
162  U.  S.  290,  16  Sup.  Ct.  796,  40  L.  ed. 


972;  Chappell  v.  United  States,  160  U. 
S.  499,  16  Sup.  Ct.  397,  40  L.  ed.  510; 
Van  Wagenen  v.  Sewall,  160  U.  S.  369, 
16  Sup.  Ct.  370,  40  L.  ed.  460;  Interior 
Constr.  Co.  v.  Gibney,  160  U.  S.  217, 
16  Sup.  Ct.  272,  48  L.  ed.  401;  Shields 
v,  Coleman,  157  U.  S.  168,  15  Sup.  Ct. 
570,  39  L.  ed.  660;  Maynard  v.  Hecht, 
151  U.  S.  324,  14  Sup.  Ct.  353,  38  L.  ed. 
179;  In  re  Lehigh,  etc.  Co.,  151  U.  S.  322, 
15   Sup.   Ct.   375,   39   L.   ed.   438. 

A  mere  suggestion  that  the  jurisdic- 
tion of  the  court  was  in  issue  will  not 
answer  (Arkansas  v.  Schlierholz,  179 
U.  S.  598,  21  Sup.  Ct.  229,  45  L.  ed. 
335;  Shields  v.  Coleman,  157  U.  S.  168, 
15  Sup.  Ct.  570,  39  L.  ed.  660)  though 
it  is  not  necessary  that  the  word 
"certify"  be  formally  used.  (Chappell 
v.  United  State,  160  U.  S.  499,  16  Sup. 
Ct.  397,  40  L.  ed.  510;  Shields  v.  Cole- 
man,  supra). 

14.  Arkansas  V.  Schlierholz,  179  U. 
S.  598,  21  Sup.  Ct.  229,  45  L.  ed.  335; 
Hnntington  v.  Laidley,  176  U.  S.  66S, 
20  Sup.  Ct.  526,  44  L.  ed.  630;  Davis 
v.  Geissler,  162  U.  S.  290,  16  Sup.  Ct. 
796,  40  L.  ed.  972;  Chappell  v.  United 
States,  160  U.  S.  499,  16  Sup.  Ct.  397, 
40  L.  ed.  510;  Van  Wagenen  v.  Sewall, 
160  U.  S.  369,  16  Sup.  Ct.  370,  40  L.  ed. 
460;  Interior  Constr.  Co.  V.  Gibney, 
160  U.  S.  217,  16  Sup.  Ct.  272,  48  L.  ed. 
401;  Shields  v.  Coleman,  157  U.  S.  168, 
15  Sup.  Ct.  570,  39  L.  ed.  660;  In  re 
Lehigh,  etc.  Co.,  156  U.  S.  322,  15  Sup. 
Ct.  375,  39  L.  ed.  438;  Maynard  v. 
Hecht,  151  U.  S.  324,  14  Sup.  Ct.  353, 
38   L.   ed.   179. 

Formal  Certificate  Not  Required. 
It  is  apparent  "that  the  only  matter 
tried  and  decided  in  the  circuit  court 
were  demurrers  to  pleas  to  the  juris- 
diction,   and    that    the      petition      upon 
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low,  and  one  of  these  must  appear  in  order  to  confer  jurisdiction.11 
7.  Time  for  Filing  Certificate.  —  When  there  is  a  direct  certifica- 
tion to  the  supreme  court  on  the  issue  of  jurisdiction,  such  question 
must  be  certified  during  the  term  at  which  the  final  decree  is  rendered.1" 
B.  Certification  By  Circuit  Court  of  Appeals.  —  1.  Generally. 
The  statute  under  which  questions  are  now  certified  to  the  supreme 


which  the  writ  of  error  was  allowed 
asked  only  for  a  review  of  the  judg- 
ment which  decided  that  the  court  had 
no  jurisdiction  of  the  action.  This  be- 
ing the  state  of  the  records,  no  bill 
of  exceptions  or  formal  certificate  in 
respect  to  the  matter  decided  was  re- 
quired, and  the  question  of  jurisdiction 
alone  was  sufficiently  certified  fo  this 
court,  as  required  by  the  act  of  March 
3rd,  1891,  26  Stat.  826,  828,  ch.  517, 
sec.  5."  Petrie  V.  Creelman  Lumb.  Co., 
199  U.  S.  487,  26  Sup.  Ct.  133,  50  L. 
ed.  281. 

Recital  In  Order  Allowing  Appeal. 
When  the  decree  recites  that  the  action 
is  dismissed  for  want  of  jurisdiction, 
and  the  order  allowing  the  appeal 
states  that  the  appeal  was  allowed 
"from  the  final  order  and  decree  dis- 
missing said  suit  for  want  of  juris- 
diction," it  clearly  appears  that  the 
jurisdiction  of  the  trial  court  was  in 
issue,  and  the  only  question  to  be  con- 
sidered relates  to  the  jurisdiction  of 
the  court.  Excelsior  Wooden  Pipe  Co. 
v.  Pacific  Bridge  Co.,  185  U.  S.  282,  22 
Sup.   Ct.   681,   46   L.  ed.   910. 

Certificate  May  Be  Used  To  Supply 
Defects. — When  a  circuit  court  is  with- 
out power  to  make  a  certificate,  the 
right  to  review  on  a  direct  proceeding 
concerning  the  jurisdiction  of  the  court, 
must  depend  upon  the  record,  and  not 
upon  the  statement  of  facts  made  in 
the  certificate  prepared  by  the  trial 
court,  but  if  the  record  fails  to  show 
when  and  how  the  question  of  jurisdic- 
tion was  raised,  the  certificate  may  be 
considered  for  the  purpose  of  supply- 
ing such  deficiency,  when  the  elements 
necessary  to  decide  the  question  are  in 
the  record,  though  "the  better  prac- 
tice in  every  case  of  direct  review  on 
a  question  of  jurisdiction,  is  to  make 
apparent  on  the  record  by  a  bill  of 
exceptions,  or  other  appropriate  mode, 
the  fact  that  the  question  of  juris- 
diction was  raised  and  passed  upon, 
and  the  elements  upon  which  the  de- 
cision of  the  question  was  based." 
Nichols   Lumb.   Co.  c  Franson,   203   U. 


S.  278,  27  Sup.  Ct.  102,  51  L.  ed.  181. 

15.  Arkansas  v.  Schlierholz,  179  U. 
S.  598,  21  Sup.  Ct.  229,  45  L,  ed.  335; 
Huntington  r.  Laidley,  176  U.  S.  668, 
20  Sup.  Ct.  526,  44  L.  ed.  630;  Davis 
v.  Geissler,  162  U.  S.  290,  16  Sup.  Ct. 
796,  40  L.  ed.  972;  Chappell  t?.  United 
States,  160  U.  S.  499,  16  Sup.  Ct.  397, 
40  L.  ed.  510;  Van  Wacenen  v.  Sewall, 
160  U.  S.  369,  16  Sup.  St.  370,  40  L.  ed. 
460;  Interior  Constr.  Co.  v.  Gibney,  160 
U.  S.  217,  16  Sup.  Ct.  272,  40  L.  ed. 
401;  Shields  V.  Coleman,  157  U.  S.  168, 
15  Sup.  Ct.  570,  39  L.  ed.  660;  In  re 
Lehigh,  etc.  Co.,  156  U.  S.  322,  15  Sup. 
Ct.  375,  39  L.  ed.  438;  Maynard  v. 
Hecht,  151  U.  S.  324,  14  Sup.  Ct.  353, 
38  L.  ed.  179. 

Failure  To  State  Question  in  Certifi- 
cate.— When  it  appears  from  the  rec- 
ord that  the  jurisdiction  of  the  court 
is  involved,  the  failure  of  the  certifi- 
cate to  expressly  state  the  jurisdic- 
tional question  involved  is  immaterial. 
Harkrader  v.  Wadley,  172  U.  S.  148, 
19  Sup.  Ct.  119,  43  L.  ed.  399. 

16.  Merritt  v.  Bowdoin  College,  169 
U.  S.  557,  18  Sup.  Ct.  415,  42  L.  ed. 
850;  Chappell  v.  United  States,  160  U. 
S.  499,  507,  508,  16  Sup.  Ct.  397,  40  L. 
ed.  510;  The  Bayonne,  159  U.  S.  687,  16 
Sup.  Ct.  185,  40  L.  ed.  306;  Colvin  v. 
Jacksonville,  158  U.  S.  456,  15  Sup.  Ct. 
866,  39  L.  ed.  1053;  Morse  t;.  Ander- 
son, 150  U.  S.  156,  14  Sup.  Ct.  43,  37 
L.  ed.  1037;  Chamberlain  v.  Peoria,  etc. 
R.  Co.,  118  Fed.  32,  55  C.  C.  A.  54; 
Reed  v.  Stanly,  89  Fed.  430. 

When  no  formal  certificate  is  re- 
quired, the  appeal  will  not  be  dismiss- 
ed by  reason  of  the  failure  to  have  the 
certificate  made  at  the  term  in  which 
the  judgment  complained  of  was  en- 
tered. Petrie  v.  Creelhan  Lumb.  Co., 
199  U.  S»  487,  26  Sup.  Ct.  133,  50  L.  ed. 
281. 

Appeal  From  Final  Decree. — If  the 
appeal  be  from  a  final  decree,  the  ap- 
peal may  be  taken  at  any  time  within 
two  years.  Excelsior  Wooden  Pipe  Co. 
t\  Pacific  Bridge  Co.,  1S5  U.  S.  282,  22 
Sup.   Ct.   681,  46   L.   ed.    910.    See   also 
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court  is  that  creating  the  circuit  court  of  appeals,17  those  previously  in 
force,18  having  been  repealed  by  implication.19 

2.  Questions  on  Which  Instruction  Desired.  —  In  every  subject 
within  its  appellate  jurisdiction,  the  circuit  court  of  appeals  may  at 
any  time  certify  to  the  supreme  court  any  questions  or  propositions 
of  law  concerning  which  it  desires  the  instruction  of  the  latter  court 
for  its  proper  decision.20 


Holt  v.  Indiana  Mfg.  Co.,  176  U.  S. 
68,  20  Sup.  Ct.  272,  44  L.  ed.  374;  Allen 
v.  Southern  Pac.  K.  Co.,  173  U.  S.  479, 
19  Sup.  Ct.  518,  43  L.  ed.  775. 

17.  Judiciary  Act,  March  3rd,  1891, 
ch.  517,  26  St.  826,  4  Fed.  St.,  Anno., 
p.   p.   398,   409. 

18.  Act  of  Cong.,  April  29,  1802,  ch. 
31,  2  Stat.  L.  159,  June  1st,  1S72. 

19.  United  States  v.  Hervecker,  164 
U.  S.  46,  17  Sup.  Ct.  18,  41  L.  ed.  345; 
United  States  v.  Rider,  163  U.  S.  132, 
16  Sup.  Ct.  983,  41  L.  ed.  101. 

20.  Judicial  Code,  March  3rd,  1911, 
$239;  Judiciary  Act,  March  3rd,  1891, 
ch.  517,  26  St.  826,  §6;  4  Fed.  St.,  Anno., 
p.  409;  Bowker  v.  United  States,  186 
U.  S.  135,  22  Sup.  Ct.  802,  46  L.  ed. 
1090. 

Only  questions  of  gravity  and  im- 
portance were  intended  for  certifica- 
tion by  the  statute.  (Forsyth  v.  Ham- 
mond, 166  U.  S.  506,  17  Sup.  Ct.  665, 
41  L.  ed.  1095;  Lau  Ow  Bew,  Petnr. 
141  U.  S.  583,  12  Sup.  Ct.  43,  35  L.  ed. 
868).  Cases  of  magnitude,  involving 
intricate  or  doubtful  questions  of  law 
may  be  certified.  Cella  v.  Brown,  144 
Fed.  742,  75  C.  C.  A.  608;  German  Ins. 
Co.  v.  Hearne,  118  Fed.  134,  55  C.  C.  A. 
84;  Sigafus  v.  Porter,  85  Fed.  689,  29 
C.  C.  A.  391;  Louisville,  etc.  R.  Co.  v. 
Pipe,  74  Fed.  1,  20  C.  C.  A.  353;  In  re 
Horace  B.  Parker,  74  Fed.  640,  20  C.  C. 
A.  572;  Fabre  v.  Cunard  S.  S.  Co.,  59 
Fed.  500,  8  C.  C.  A.  199. 

Cases  From  Court  of  Appeals  of  Dis- 
trict of  Columbia. — The  court  of  appeals 
of  the  District  of  Columbia  may  at  any 
time,  in  a  case  in  which  its  judgment 
or  decree  is  made  final  by  the  statute 
"certify  to  the  Supreme  Court  any 
questions  or  propositions  of  law  con- 
cerning which  it  desires  the  instruc- 
tion of  that  court  for  their  proper  de- 
cision, and  thereupon,  the  Supreme 
Court  may  either  give  its  instruction 
on  the  questions  and  propositions  cer- 
tified to  it,  which  shall  be  binding 
upon  said  court  of  appeals  in  such 
case,  or  it  may  require  that  the  whole 


record  and  cause  be  sent  up  for  its 
consideration,  and  thereupon  shall  de- 
cide the  whole  matter  in  controversy 
in  the  same  manner  as  if  it  had  been 
brought  there  for  review  by  writ  of 
error  or  appeal."  Judicial  Code,  March 
3rd,   1911,   §251. 

Alaska. — In  any  cases  from  the  dis- 
trict of  Alaska,  or  from  any  division 
thereof  in  which  the  circuit  court  of 
appeals  for  the  ninth  circuit  may  ren- 
der final  judgment,  such  court  may, 
should  it  desire  the  instruction  of  the 
supreme  court  upon  any  question  or 
proposition  of  law  which  shall  have 
arisen  in  such  case,  certify  such  pro- 
position to  the  supreme  court,  and 
thereupon  the  supreme  court  shall  give 
its  instruction  upon  the  question  or 
proposition  certified  to  it,  and  its  in- 
structions shall  be  binding  upon  the 
circuit  court  of  appeals.  Judicial  Code, 
March   3rd,    1911, §134. 

The  power  to  certify  other  than  jur- 
isdictional questions  is  vested  only  in 
the  circuit  court  of  appeals.  Arkansas 
v.  Sehlierholz,  179  U.  S.  598,  21  Sup.  Ct. 
229,  45  L.  ed.  335;  Bardes  v.  Hawar- 
den  First  Nat.  Bank,  175  U.  S.  526, 
20  Sup.  Ct.  196,  44  L.   ed.   261. 

Questions  of  Doubt. — "The  practice 
of  certification  is  intended  to  be  avail- 
ed of  only  when  the  certifying  court 
is  in  doubt  about  the  specific  question 
or  questions  certified  ....  it  ought  not 
to  be  availed  of  as  an  'allowance  of 
appeal'  whereby  questions  about  which 
the  certifying  court  has  no  difficulty 
in  making  up  its  mind,  may  neverthe- 
less be  passed  over  to  the  supreme 
court  for  its  decision."  Sigafus  v.  Por- 
ter,  85  Fed.   689,  29   C.   C.   A.  391. 

Certification  of  Customs  Appeals. 
The  statute  creating  the  court  of  cus- 
toms appeals  (Judicial  Code,  March 
3rd,  1911,  $188)  provides  that  the  su- 
preme court  of  the  United  States  is 
not  thereunder  deprived  of  jurisdic- 
tion to  hear  and  determine  customs 
cases  which  have  theretofore  been  cer- 
tified   to    said    court    from    the    circuit 


Vol.  IV 


CASE  OR  QUESTION  CERTIFIED 


681 


3.  Question  Must  Arise  in  Cause.  —  The  question  certified  must 
arise  in  the  progress  of  the  cause,  and  not  incidentally,  or  in  relation  to 
a  collateral  matter,  after  the  rendition  of  the  judgment,  or  decree.2' 

4.  Certification  Discretionary.  —  Whether  a  question  should  be 
certified  rests  within  the  sound  discretion  of  the  court22  but  the  ex- 
ercise of  this  discretion  cannot  be  invoked  by  a  party  as  of  right.23 

5.  Decision  Upon  Questions.  —  The  supreme  court  may  either  give 
its  instruction  on  the  questions  or  propositions  certified  to  it,  which 
instructions  are  binding  upon  the  circuit  court  of  appeals  in  such 
case,24  or  it  may  require  that  the  whole  record  and  cause  be  sent  up  for 
its  consideration.25  In  the  latter  case  the  whole  eontroversy  is  then 
decided  in  the  same  manner  as  if  it  had  been  taken  from  the  cireuit 


court  of  appeals  on  applications  for 
■writs  of  certiorari  or  otherwise.  Judi- 
cial  Code,   March   3rd,    1911,   $196. 

Certificate  as  Affected  by  Rule  of 
Stare  Decisis. — A  circuit  court  of  ap- 
peals is  not  precluded  from  certifying 
a  question  because  it  had,  in  other 
cases,  decided  the  very  question  certi- 
fied. f'The  circuit  court  of  appeals  was 
obviously  not  bound  to  follow  its  own 
prior  decision.  The  rule  of  stare  decisis, 
though  one  tending  to  consistency  and 
uniformity  of  decision,  is  not  inflex- 
ible. Whether  it  shall  be  followed  or 
departed  from  is  a  question  entirely 
within  the  discretion  of  the  court,  which 
is  again  called  upon  to  consider  a  ques- 
tion once  decided.  The  court  below,  in 
this  instance,  when  called  upon  to  re- 
consider its  former  construction  of  the 
inheritance  tax  act,  found  itself  con- 
fronted by  the  fact  that  this  court 
had  been  equally  divided  in  opinion  as 
to  the  proper  interpretation  of  the  act, 
and  for  that  reason  alone  obliged  to 
affirm  the  ruling  of  that  and  other 
courts  against  the  legality  of  the  tax 
which  had  been  collected.  If  the  de- 
cision of  the  court  under  review  had 
been  in  favor  of  the  legality  of  the 
tax,  an  affirmance  must  likewise  have 
resulted  from  an  equal  division.  That 
court  also  found  that  its  own  former 
view  of  the  act  had  not  been  satis- 
factory to  the  circuit  court  of  appeals 
for  the  eighth  circuit,  which  court  had 
decided  contrariwise  in  Westhus  tJ. 
Union  Trust  Co.,  164  Fed.  Rep.  795. 
In  such  circumstances,  the  court  below 
was  not  only  free  to  regard  the  ques- 
tion as  one  open  for  determination,  but 
one  which  might  well  be  certified  to 
this  court,  that  the  question  of  law 
which   had   never   been  authoritatively 


decided  by  this  court  might  be  so  de- 
termined by  an  instruction  as  to  how 
it  should  decide  the  matter  when  thus 
presented  for  reconsideration."  Hertz 
v.  Woodman,  218  U.  S.  205,  212,  30 
Sup.  Ct.  621,  54  L,  ed.  1001. 

21.  Daniels  v.  Chicago,  etc.  R.  Co., 
70  U.  S.  250,  18  L.  ed.  224. 

22.  Cella  v.  Brown,  144  Fed.  742, 
765,  75  C.  C.  A.  608;  Andrews  v.  Na- 
tional F.  &  P.  Works,  77  Fed.  774,  23 
C.  C.  A  454,  36  L.  R.  A.  153;  Louis- 
ville, etc.  R.  Co.  v.  Pope,  74  Fed.  1, 
20  C.  C.  A.  253. 

"  23."  Cella  v.  Brown,  144  Fed.  742,  765, 
75  C.  C.  A.  608;  Andrews  v.  National 
T.  &  P.  Works,  77  Fed.  774,  23  C.  C.  A. 
454,  36  L.  R.  A.  153;  Louisville,  etc. 
R.  «.  Pope,  74  Fed.  1,  20  C.  C.  A. 
253. 

24.  Judicial  Code,  March  3,  1911, 
§239;  Judiciary  Act,  March  3,  1891, 
ch.  517;  26  St.  at  L.  826,  §6;  4  Fed. 
St.,   Anno.,   409. 

25.  Judicial  Code,  March  3,  1911, 
$239;  Judiciary  Act,  March  3,  1891, 
ch.  517,  26  St.  at  L.  826,  §6;  4  Fed.  St., 
Anno.,  409;  Warner  v.  New  Orleans, 
167  U.  S.  467,  17  Sup.  Ct.  892,  42  L.  ed. 
239. 

Rule  37  Sup.  Ct. — "If  application  is 
thereupon  made  to  this  court  that  the 
whole  record  and  cause  may  be  sent 
up  to  it  for  its  consideration,  the  party 
making  such  application  shall,  as  a 
part  thereof,  furnish  this  court  with 
a  certified  copy  of  the  whole  of  said 
record.  Where  application  is  made  to 
this  court  under  section  6  of  the  said 
act  to  require  a  case  to  be  certified 
to  it  for  its  review  and  determination, 
a  certified  copy  of  the  entire  record  of 
the  case  in  the  circuit  court  of  appeals 
shall  be  furnished  to  this  court  by  the 
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court  of  appeals  to  the  supreme  court  by  writ  of  error  or  by  appeal.26 
6.  Decision  of  Question  When  Court  Without  Authority  To  Cer- 
tify. —  If  the  circuit  court  of  appeals  certify  a  question  in  a  case  over 
which  it  had  no  jurisdiction,  the  supreme  court  will  answer  the  ques- 
tion when  the  result  of  the  answer  is  the  dismissal  of  the  writ  of  error 
from  that  court,  and  is  the  same  result  as  would  follow,  were  the 
certificate  dismissed.27 

C.  Certiorari  Requiring  Certification.  —  In  cases  wherein  the 
circuit  court  of  appeals  has  final  jurisdiction,  the  supreme  court  may, 
by  certiorari,  or  otherwise,  require  the  case  to  be  certified  to  the  supreme 
court  for  its  review  and  determination,  with  the  same  power  and 
authority  in  the  case,  as  if  it  had  been  carried  by  appeal  or  writ  of 
error  to  the  supreme  court.28 

D.  Bankruptcy  Cases.  —  1.  Certification  of  Controversies. 
Controversies  may  be  certified  to  the  supreme  court  from  other  United 
States  courts,  and  the  former  court  may  exercise  jurisdiction  pursuant 
to  the  provision  of  the  statutes  of  the  United  States,  now  in  force,  or 
such  as  may  be  hereafter  enacted.29 

2.  Questions  Involving  Allowance  or  Rejection  of  Claims. —  A 
question  involving  the  allowance  or  rejection  of  a  claim  may  be  cer- 
tified to  the  supreme  court  when  a  justice  of  that  court  shall  certify 
that  in  his  opinion  there  is  involved  the  determination  of  a  question 
essential  to  a  uniform  construction  of  the  laws  relating  to  bankruptcy 
throughout  the  United  States.30 

E.  Certification  on  Division  of  Opinion.  —  Under  the  so-called 
"Expediting  Act,"31  it  is  provided  that  in  suits  in  equity  under  the 
anti-trust  or  interstate  commerce  acts,  in  which  the  United  States  is 
complainant,  when  a  certificate  of  expedition  be  filed  and  the  case  is 
brought  on  for  hearing  before  the  three  judges  required  to  hear  same, 
and  such  judges  be  divided  in  opinion,  the  case  is  to  be  certified  to  the 
supreme  court  for  review  in  like  manner  as  if  an  appeal  had  been 
taken,  as  provided  for  by  that  act.32 


applicant,  as  part  of  the  application." 
139  U.   S.   Appendix,   706,   707. 

26.  Judicial  Code,  March  3,  1911, 
$239;  Judiciary  Act,  March  3,  1891, 
ch.  517,  26  St.  at  L.  826,  §6;  4  Fed.  St., 
Anno.,  409;  Maynard  v.  Hecht,  151  U. 
S.  324,  14  Sup.  Ct.  353,  38  L.  ed.  179; 
Moran  v.  Hagerman,  151  U.  S.  329,  14 
Sup.  Ct.  354,  38  L.  ed.  181;  Cincinnati, 
etc.  R.  Co.  v.  McKeen,  149  U.  S.  259, 
13  Sup.  Ct.  840,  37  L.  ed.  725. 

27.  Good  Shot  v.  United  States,  179 
U.  S.  87,  21  Sup.  Ct.  33,  45  L.  ed.  101. 

28.  Judicial  Code,  March  3,  1911, 
§240;  Judiciary  Act,  March  32  1891, 
ch.  517,  26  St.  at  L.  826,  §6;  4  Fed.  St., 
Anno.,  409;  Maynard  v.  Hecht,  151  U. 
S.  324,  14  Sup.  Ct.  353,  38  L.  ed.  179; 
Cincinnati,  etc.  R.   Co.  V.  McKeen,  149 


U.   S.   259,  13   Sup.   Ct.   840,  37  L.   ed. 
725. 

Similar  authority  is  conferred  rela- 
tive to  cases  pending  in  the  court  of 
appeals  of  the  District  of  Columbia. 
Judicial  Code,  March  3,  1911,  $251. 

29.  Judicial  Code,  March  3,  1911, 
$252,  subd.  2.  See  also  the  title 
' « Bankruptcy   Proceedings. ' ' 

30.  Judicial  Code,  March  3,  1911, 
§252,  subd.   2. 

31.  Act  of  Feb.  11,  1903,  eh.  544; 
32  St.  at  L.  823;  TJ.  S.  Comp.  St., 
Supp.  1907,  p.  951. 

32.  Baltimore  &  O.  R.  Co.  V.  Inter- 
state Commerce  Com.,  215  U.  S.  216, 
30  Sup.  Ct.  86,  51  L.  ed.  164;  Southern 
Pac.  R.  Co.  V.  Interstate  Commerce 
Com.,  215  U.  S.  226,  30  Sup.  Ct.  89,  54 
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F.  Rules  Governing  Certificates.  —  1.  Generally.  —  The  rules 
which  have  been  laid  down  in  respect  to  certificates  of  division  under 
the  revised  statutes,  govern  certificates  provided  for  by  sections  5  and 
6  of  the  Judiciary  Act  of  1891,33  as  well  as  certificates  of  division  of 
opinion  made  under  the  "Expediting  Act."34 

2.  Certifying  Questions  of  Law.  —  a.  In  General.  —  Questions  of 
law  alone  can  be  certified.35  Questions  of  fact,  or  of  mixed  law  and 
fact,  will  not  be  considered.88 


L.  ed.  169;  Southern  Pac.  Term.  Co.  v. 
Interstate  Commerce  Com.,  166  Fed. 
134. 

Cases  Under  Jurisdiction  of  Com- 
merce Court. — Cases  which  were  cog- 
nizable under  Sec.  3  of  the  Act  of  Feb. 
19,  1903,  ch.  708,  32  St.  at  L.  847,  are 
no  longer  included,  they  now  being  un- 
der the  jurisdiction  of  the  commerce 
court.  Judiciary  Act,  1911,  ch.  231, 
$207,  suImI.  3.  See  the  title  "Com- 
merce Court." 

The  only  purpose  of  the  certificate 
is  in  the  contingency  that  the  judges 
shall  be  unable  to  agree  on  a  final 
decree.  Southern  Pac.  Term.  Co.  v.  In- 
terstate Commerce  Com.,  166  Fed.  134. 
The  provision  has  no  application 
"where  the  judges  differ  in  opinion  as 
to  whether  an  application  for  a  pre- 
liminary injunction  shall  be  granted 
or  refused,  but  where  a  majority  of 
the  judges  can,  and  do  render  a  de- 
cree. If  such  decree  grants  the  in- 
junction, the  Interstate  Commerce 
Commission  can  appeal,  and  no  certi- 
ficate is  necessary.  If  such  decree  re- 
fuses the  injunction,  the  complainant 
cannot  appeal.  This  is  an  apparent  hard- 
ship to  the  complainant,  but  it  is  equal- 
ly apparent  that  congress  so  intend- 
ed it.  However  that  may  be,  such  hard- 
ship is  not  sufficient  to  warrant  us  in 
construing  the  provision  in  regard  to 
a  certificate  in  case  of  division  of  opin- 
ion otherwise  than  as  meaning  that  a 
certificate  is  only  proper  and  neces- 
sary where,  through  division  of  opin- 
ion, no  decisive  decree  can  be  render- 
ed." Southern  Pac.  T.  Co.  v.  Interstate 
Commerce  Com.,   166  Fed.  134,  136. 

Eule  of  Construction. — The  same 
rules  which  were  formerly  applied  to 
certificates  of  division  govern  these 
certificates.  Baltimore  &  0.  R.  Co.  v. 
Interstate  Commerce  Com.,  215  U.  S. 
216.  30  Sup.  Ct.  86,  54  L.  ed.  164; 
Southern  Pac.  Co.  v.  Interstate  Com- 
merce Com.,  215  U.  S.  226,  30  Sup.  Ct. 
89,  54  L.  e<L  169.    See  also  infra,  II,  F. 


33.  Chicago  B.  &  Q.  R.  Co.  v.  Wil- 
liams, 205  U.  S.  444,  27  Sup.  Ct.  559, 
51  L.  ed.  875;  Felsenheld  V.  United 
States,  186  U.  S.  126,  134,  22  Sup.  Ct. 
740,  46  L.  ed.  10S5;  Cross  v.  Evans, 
167  U.  S.  60,  17  Sup.  Ct.  733,  42  L.  ed. 
77;  United  States  v.  Rider,  163  U.  a 
132,  16  Sup.  Ct.  983,  41  L.  ed.  101; 
Graver  v.  Faurot,  162  U.  S.  435,  16  Sup. 
Ct.  799,  40  L.  ed.  1030;  Maynard  v.. 
llecht,  151  U.  S.  324,  14  Sup.  Ct.  353, 
38  L.  ed.  179;  Columbus  Watch  Co.  v. 
Robbins,  148  U.  S.  266,  13  Sup.  Ct.  594, 
37   L.   ed.   445. 

34.  Southern  Pac.  R.  Co.  v.  Inter- 
state Commerce  Com.,  215  U.  S.  226, 
30  Sup.  Ct.  89,  54  L.  ed.  169;  Balti- 
more &  O.  R.  Co.  v.  Interstate  Com- 
merce Com.,  215  U.  S.  216,  30  Sup.  Ct. 
86,  54  L.  ed.  875.    See  also  supra,  II,  E. 

35.  Southern  Pac.  R.  Co.  v.  Inter- 
state Commerce  Com.,  215  U.  S.  226, 
30  Sup.  Ct.  89,  54  L.  ed.  169;  Balti- 
more &  O.  R.  Co.  v.  Interstate  Com- 
merce Com.,  215  U.  S.  216,  30  Sup.  Ct. 
S6,  54  L.  ed.  164;  Chicago  B.  &  Q.  R. 
Co.  v.  Williams,  205  U.  S.  444,  27  Sup. 
Ct.  559,  51  L.  ed.  875;  United  States 
t;.  Union  Pac.  R.  Co.,  168  U.  S.  505, 
512,  18  Sup.  Ct.  167,  42  L.  ed.  559; 
Cross  V.  Evans,  167  U.  S.  60,  17  Sup. 
Ct.  733,  42  L.  ed.  77;  Graver  V.  FauroC, 
162  U.  S.  435,  16  Sup.  Ct.  799,  40  L.  ed. 
1030;  Weeth  v.  New  England  Mortg. 
Co.,  106  U.  S.  605,  1  Sup.  Ct.  91,  27 
L.  ed.  99. 

36.  Baltimore  &  O.  R.  Co.  v.  Inter- 
state Commerce  Com.,  215  U.  S.  216, 
30  Sup.  Ct.  86,  54  L.  ed.  164;  Southern 
Pac.  R.  Co.  c.  Interstate  Commerce 
Commission,  215  U.  S.  226,  30  Sup.  Ct. 
89,  54  L.  ed.  169;  Hallowell  v.  United 
States,  209  U.  S.  101,  28  Sup.  Ct.  498, 
52  L.  ed.  702;  Chicago,  B.  &  Q.  R.  Co. 
v.  Williams,  205  U.  S.  444,  27  Sup.  Ct. 
559,  51  L.  ed.  875;  United  States  V. 
Union  Pac.  R.  Co.,  168  U.  S.  505,  18 
Sup.  Ct.  167,  42  L.  ed.  559;  Cross  t?. 
Evans,  167  U.  S.  60,  17  Sup.  Ct.  733, 
42  L.  ed.  77;  Graver  v.  Faurot,  162  U. 
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b.  Cl'ear  and  Definite  Statements.  —  The  questions  or  propositions 
of  law  should  be  clearly  and  distinctly  certified  to.3T  Each  question, 
so  certified,  must  be  stated  as  a  distinct  point,  or  proposition  of  law, 
so  that  it  can  be  definitely  answered,38  without  regard  to  the  other 


8.  435,  16  Sup.  Ct.  799,  40  L.  ed.  1030; 
Fire  Ins.  Assn.  v.  Wickham,  128  U.  S. 
426,  9  Sup.  Ct.  113,  32  L.  ed.  503; 
Dublin  Township  v.  Milford  Sav. 
Instn.,  128  U.  S.  510,  9  Sup.  Ct.  148, 
32  L.  ed.  533;  Sigafus  v.  Porter,  85 
Fed.   689,   29   C.   C.  A.   391. 

It  is  improper  to  certify  a  case  in- 
volving or  implying  "  a  conclusion  or 
judgment  upon  the  weight  or  effect  of 
testimony  or  facts  adduced  in  the  case, 
and  could  not  embrace  the  whole  case, 
even  where  its  decision  turned  upon 
matter  of  law  only,  and  even  though 
it  was  split  up  in  the  form  of  ques- 
tions." United  States  v.  Union  Pac.  R. 
Co.,  168  U.  S.  505,  512,  18  Sup.  Ct.  167, 
42  L.  ed.  559;  Fire  Ins.  Assn.  v.  Wick- 
ham, 128  U.  S.  426,  9  Sup.  Ct.  113,  32 
L.  ed.  503;  Dublin  Twp.  v.  Milford 
Savings  Instn.,  128  U.  S.  510,  9  Sup. 
Ct.  148,  32  L.  ed.  533. 

Weight  and  Effect  of  Testimony. 
The  question  certified  cannot  "involve 
or  imply  a  conclusion  or  judgment  upon 
the  weight  or  effect  of  testimony,  or 
facts  adduced  in  the  case."  McIIenry 
V.  Alford,  168  U.  S.  651,  659,  18  Sup. 
Ct.  242,  42  L.  ed.  614;  United  States 
v.  Union  Pac  R.  Co.,  168  U.  S.  505,  18 
Sup.  Ct.  167,  42  L.  ed.  559. 

37.  Maynard  v.  Hecht,  151  U.  S. 
824,  14  Sup.  Ct.  353,  38  L.  ed.  179; 
Columbus  Watch  Co.  v.  Robbing,  148 
U.  S.  266,  13  Sup.  Ct.  594,  37  L.  ed, 
445. 

Form  of  Question. — After  certifying 
certain  facts,  the  certificate  concludes 
as  follows:  "Upon  the  foregoing  facts 
the  question  of  law  concerning  which 
this  court  desires  the  instruction  and 
advice  of  the  Supreme  Court  is  this: 
Does  the  fact  that  the  testator  dies 
within  one  year  immediately  prior  to 
the  taking  effect  of  the  repealing  act 
of  April  12,  1902,  (U.  S.  Comp.  Stat. 
Supp.  1903,  p.  279),  relieve  from  taxa- 
tion legacies  otherwise  taxable  under 
•eetions  29  and  30  of  the  act  of  June 
13,  1898,  as  amended  by  the  act  of 
March  2,  1901?"  "  The  form  of  this 
certificate,"  said  the  court,  "has  been 
criticised,  but  we  think  it  sufficiently 
rtates  both  the  question  and  the  desire 
of    that    court    for    the    instruction    of 
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this  court,  that  it  may  make  a  proper 
decision.  It  conforms,  in  substance, 
with  the  statute,  and  finds  precedence 
in  a  number  of  instances  in  matter  of 
form.  Helwig  v.  United  States,  188  U. 
S.  605;  United  States  v.  Pridgeon,  153 
U.  S.  48;  United  States  v.  Ju  Toy,  198 
U.  S.  253."  Hertz  v.  Woodman,  218  U. 
S.  205,  30  Sup.  Ct.  621,  54  L.  ed.  1001. 
38.  Baltimore  &  O.  R.  Co.  v.  Inter- 
state Commerce  Com.,  215  U.  S.  216, 
30  Sup.  Ct.  86,  54  L.  ed.  164;  Southern 
Pac.  R.  Co.  v.  Interstate  Commerce 
Com.,  215  U.  S.  226,  30  Sup.  Ct.  89,  54 
L.  ed.  169;  Jahn  v.  The  Folmina,  212 
U.  S.  354,  29  Sup.  Ct.  363,  53  L.  ed. 
546;  Quinlan  v.  Green  County,  205  U. 
S.  410,  27  Sup.  Ct.  505;  51  L.  ed.  860; 
United  States  v.  Union  Pac.  R.  Co., 
168  U.  S.  505,  18  Sup.  Ct.  167,  42  L. 
ed.  559;  McHenry  v.  Alford,  168  U.  S. 
651,  18  Sup.  Ct.  242,  42  L.  ed.  614; 
Columbus  Watch  Co.  v.  Robbins,  148 
U.  S.  266,  13  Sup.  Ct.  594,  37  L.  ed. 
445;  Fire  Ins.  Assn.  v.  Wickham,  128 
U.  S.  426,  9  Sup.  Ct.  113,  32  L.  ed.  503; 
Jewell  v.  Knight,  123  U.  S.  426,  8  Sup. 
Ct.  198,  31  L.  ed.  190. 

Question  Must  Not  Be  Too  General. 
Cross  v.  Evans,  167  U.  S.  60,  17  Sup. 
Ct.  733,  42  L.  ed.  77;  United  States  v. 
Burr,  159  U.  S.  78,  81,  15  Sup.  Ct. 
1002,  40  L,  ed.  82. 

Construction  of  Statute. — "In  eivil 
cases  the  intention  of  Congress  as  to 
the  certification  provided  for  in  sec- 
tions five  and  six  of  the  act  of  March 
3,  1891,  26  Stat.  826,  ch.  517,  is  to  be 
arrived  at  in  the  light  of  the  rules 
prevailing  prior  to  that  date  in  rela- 
tion to  certificates  of  division  of  opin- 
ion under  sections  650,  652  and  693  of 
the  Revised  Statutes.  Maynard  v. 
Hecht,  151  U.  S.  324.  It  was  well  set- 
tled as  to  them  that  each  question  had 
to  be  a  distinct  point  or  proposition 
of  law,  clearly  stated,  so  that  it  eould 
be  definitely  answered  without  regard 
to  other  issues  of  law  in  the  case; 
that  each  question  must  be  a  question 
of  law  only  and  not  of  fact,  or  of 
mixed  law  and  fact,  and  hence  could 
not  involve  or  imply  a  conclusion  or 
judgment  on  the  weight  or  effect  of 
testimony   or    facts    addueed      in      the 
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issues  in  the  case,"  and  should  show  that  the  instruction  of  the  supreme 
court  is  desired  in  a  particular  case,  to  ensure  proper  decision.40 

3.  Compliance  with  Rule  37.  —  The  certificate  must  also  comply 
with  rule  37  of  the  supreme  court,  requiring  a  proper  statement  of 
the  facts  on  which  the  questions  or  propositions  of  law  arose.41 

4.  Necessity  for  Quorum.  —  It  must  also  appear  that  a  quorum 


cause;  and  could  not  embrace  the 
whole  case,  even  where  its  decision 
turned  upon  matter  of  law  only,  and 
even  though  it  were  split  up  in  the 
form  of  questions."  Graver  v.  Faurot, 
162  U.  S.  435,  437,  16  Sup.  Ct.  799, 
40   L.  ed.   1030. 

39.  Baltimore  &  O.  R.  Co.  v.  Inter- 
state Commerce  Com.,  215  U.  S.  216, 
30  Sup.  Ct.  86,  54  L.  ed.  164;  Southern 
Pac.  R.  Co.  v.  Interstate  Commerce 
Com.,  215  U.  S.  226,  30  Sup.  Ct.  89,  54 
L.  e<L  169;  McHenry  v.  Alford,  168  U. 
S.  651,  18  Sup.  Ct.  242,  42  L.  ed.  614; 
United  States  v.  Union  Pac.  R.  Co.,  16S 
U.  S.  505,  512,  IS  Sup.  Ct.  167,  42  L.  ed. 
559,  reaffirmed  in  Sioux  City,  etc.  R. 
Co.  V.  Manhattan  Trust  Co.,  172  U.  S. 
642,  19  Sup.  Ct.  879,  43  L.  ed.  1180. 

40.  Alabama  So.  R.  Co.  v.  Thompson, 
200  U.  S.  206,  213,  26  Sup.  Ct.  161,  51 
L.  ed.  441;  Mavnard  v.  Hecht,  151  U. 
S.  324,  14  Sup/Ct.  353,  38  L.  ed.  179; 
Columbus  Watch  Co.  v.  Robbins,  148 
U.  S.  266,  13  Sup.  Ct.  594,  37  L.  ed. 
445;  Dennistoun  v.  Stewart,  18  How. 
565,  15   L.   ed.   489. 

Defective  Certificate. — A  certificate 
that  does  not  specifically  set  forth  the 
question  or  questions  to  be  answered, 
and  that  fails  to  state  that  instruction 
is  desired  for  the  proper  decision  of 
such  question  or  questions,  will  cause 
the  dismissal  of  the  appeal.  Columbus 
Watch  Co.  f.  Robbins,  148  U.  S.  266, 
13    Sup.   Ct.   594,   37   L.   ed.   445. 

Rules  Controlling. — Those  rules  which 
were  laid  down  under  the  statutes  au- 
thorizing questions  upon  which  the 
judges  of  the  circuit  court  were  divided 
to  be  certified  to  the  supreme  court, 
are  applicable  as  well  in  these  cases. 
Columbus  Watch  Co.  v.  Robbins,  14S 
U.  S.  266,  13  Sup.  Ct.  594,  37  L.  ed. 
445. 

"It  is  settled  that  certification  pro- 
vided for  in  sections  5  and  6  of  the 
Judiciarv  Act  of  March  3,  1891,  ch. 
517,  26  "Stat.  826,  is  governed  by  the 
rules  laid  down  in  respect  to  certifi- 
cates  of    division,    under    the    Rev.    St. 


Columbus  Watch  Co.  v.  Robbins,  148 
U.  S.  266;  Maynard  v.  Becht,  151  U. 
S.  324;  Graver  v.  Faurot,  162  U.  S. 
-135;  Cross  V.  Evans,  107  U.  S.  60." 
United  States  v.  Union  Pac.  R.  Co., 
168  U.  S.  505,  512,  18  Sup.  Ct.  167,  43 
L.    ed.   559. 

41.  Ernsheimer  v.  New  Orleans,  186 
U.  S.  33,  42,  22  Sup.  Ct.  770,  46  L.  ed. 
1042;  Bowker  v.  United  States,  186 
U.  S.  135,  22  Sup.  Ct.  802,  46  L.  ed. 
1090;  Cincinnati  H.  &  I.  R.  Co.  V. 
McKeen,  149  U.  S.  259,  13  Sup.  Ct. 
840,  37  L.  ed.  725;  reaffirmed  in  Smith 
v.  Iverson,  203  U.  S.  586,  27  Sup.  Ct. 
784,  51  L.  ed.  329. 

Supreme  Court  Rule  37. — Cases 
From  Circuit  Court  of  Appeals. 
"  Where,  under  section  6  of  the  said  act, 
a  circuit  court  of  appeals  shall  certify 
to  this  court  a  question  or  proposition 
of  law,  concerning  which  it  desires  the 
instruction  of  this  court  for  its  proper 
decision,  the  certificate  shall  contain  a 
proper  statement  of  the  facts  on  which 
such  question  or  proposition  of  law 
arises."  139  U.  S.  Appendix,  706. 

Fundamental  Facts  To  Be  Stated. 
The  phraseology  of  Rule  37  indicates 
"that  it  is  the  fundamental  facts  that 
are  to  be  stated,  not  the  evidential 
facts  from  which  the  fundamental 
facts  are  found.  When  the  evidential 
facts  are  included  as  part  of  the  prob- 
lem submitted,  it  ceases  to  be  a  ques- 
tion of  pure  law,  and  becomes  a  'ques- 
tion of  mixed  law  and  fact,'  such  as 
involves  questions  of  judgment  by  the 
court  upon  the  weight  or  effect  of  tes- 
timony, or  facts  adduced  in  the  case." 
Sigafua  v.  Porter,  85  Fed.  6S9,  29  C.  C. 
A.  391. 

Clerical  Error  in  Statement. — When 
the  statement  of  facts  certified  con- 
tains contradictory  statements  as  to 
a  particular  fact,  the  court  will  assume 
that  the  certified  question  was  correct; 
it  appearing  that  the  contradiction  was 
merely  a  clerical  error.  United  States 
V.  Laws,  163  U.  S.  258,  16  Sup.  Ct.  998, 
41   L.   ed.   151. 
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of  the  members  of  the  circuit  court  of  appeals  sat  in  the  case.42 

5.  Certifying  Entire  Case.  —  The  circuit  court  of  appeals  has  no 
power,  under  this  statute,  to  certify  the  whole  case,  though  its  decision 
turns  upon  the  matter  of  law  only  ;43  nor  can  this  be  done  by  splitting 
it  up  into  questions.44 

6.  When  Final  Judgment  Requisite.  —  In  all  cases  where  the 
statute  provides  that,  upon  the  granting  of  the  certificate,  the  question 
is  to  be  reviewed  by  the  supreme  court,  as  if  taken  there  by  appeal, 
or  writ  of  error,  there  must  be  a  final  decree,  or  final  judgment  in  the 
case,  or  the  supreme  court  will  not  take  jurisdiction.46 

III.     CONNECTICUT.  —  A.    In  General.  —  Questions  of  law  may 


42,  Cincinnati  H.  &  D.  R.  Co.  v. 
McKeen,  149  U.  S.  259,  13  Sup.  Ct. 
840,  37  L.  ed.  725;  "United  States  v. 
Emholt,  105  U.  S.  414,  26  L.  ed.   1077. 

43.  Southern  Pae.  R.  Co.  v.  Inter- 
state Commerce  Com.,  215  TJ.  S.  226, 
30  Sup.  Ct.  89,  54  L.  ed.  169;  Balti- 
more &  0.  R  Co.  v.  Interstate  Com- 
merce Com.,  215  U.  S.  216,  30  Sup.  Ct. 
86,  54  L.  ed.  164;  Jahn  v.  The  Folmina, 
212  U.  S.  354,  29  Sup.  Ct.  363,  53  L.  ed. 
546;  Chicago,  B.  &  Q.  R  Co.  v.  Williams, 
205  U.  S.  444,  27  Sup.  Ct.  559,  51  L. 
ed.  875;  Quinlan  t>.  Green  County,  205 
U.  S.  410,  418,  27  Sup.  Ct.  505,  51  L. 
ed.  860;  Del  Monte  Min.  Co.  v.  Last 
Chance  Min.  Co.,  171  U.  S.  55,  18  Sup. 
Ct.  895,  43  L.  ed.  72;  McHenry  v.  Al- 
ford,   168   TJ.   S.   651,   18   Sup.   Ct.   242, 

42  L.  ed.  614;  United  States  v.  Union 
Pae.  R.  Co.,  168  TJ.  S.  505,  18  Sup.  Ct. 
167,  43  L.  ed.  559;  Warner  v.  New  Or- 
leans,  167   U.   S.   467,   17   Sup.   Ct.   892, 

43  L.  ed.  239;  Cross  v.  Evans,  167  TJ. 
8.  60,  17  Sup.  Ct.  733,  43  L.  ed.  77; 
Graver  v.  Faurot,  162  U.  S.  435,  16 
Sup.  Ct.  799,  40  L.  ed.  1030;  German 
Ins.  Co.  v.  Hearne,  118  Fed.  134,  55 
C.  C  A.  84. 

The  matter  of  requiring  the  whole 
record  to  be  sent  up  is  with  the  su- 
preme court.  Farmers'  &  Merchants' 
State  Bank  v.  Armstrong,  49  Fed.  600. 

Entire  Record  Not  To  Accompany 
Questions. — "The  sixth  section  of  the 
Judiciary  Act  of  March  3,  1891,  does 
not  contemplate  that  questions  or  pro- 
positions of  law  shall  be  propounded 
and  the  entire  record  thereupon  trans- 
mitted for  us  to  answer  such  questions 
or  propositions  in  view  thereof.  It  is 
for  us,  when  questions  or  propositions 
are  certified,  accompanied  by  a  proper 
statement  of  the  facts  on  which  they 
arise,    to    determine    whether    we    will 


answer  them  as  propounded  or  direct 
the  whole  record  to  be  placed  before 
us  in  order  to  decide  the  matter  in 
controversy  in  the  same  manner  as  if 
the  case  had  been  brought  up  by  writ 
of  error  or  appeal."  Cincinnati,  H.  & 
D.  R.  Co.  v.  McKeen,  149  U.  S.  25J, 
261,  13  Sup.  Ct.  840,  37  L.  ed.  725. 

Care  in  Certifying  Questions. — "It 
is  not  always  easy  to  draw  the  line, 
for,  in  order  to  present  a  distinct  ques- 
tion of  law,  it  may  sometimes  be  neces- 
sary to  present  many  facts  upon  which 
that  question  is  based.  But  care  must 
always  be  taken  that,  under  the  guise 
of  certifying  questions,  the  courts  of 
appeal  do  not  transmit  the  whole  case 
to  us  for  consideration."  Warner  v. 
New  Orleans,  167  U.  S.  467,  474,  17 
Sup.   Ct.    892,    43   L.    ed.    239. 

44.  Southern  Pae.  R.  Co.  v.  Inter- 
state Commerce  Com.,  215  U.  S.  226, 
30  Sup.  Ct.  89,  54  L.  ed.  169;  Balti- 
more &  O.  R.  Co.  V.  Interstate  Com- 
merce Com.,  215  U.  S.  216,  30  Sup.  Ct. 
86,  54  L.  ed.  164;  Ernsheimer  v.  New 
Orleans,  186  TJ.  S.  33,  22  Sup.  Ct.  770, 
46  L.  ed.  1042;  Sioux  City  R.  Co.  V. 
Manhattan  Trust  Co.,  172  U.  S.  642, 
19  Sup.  Ct.  879,  43  L.  ed.  1180;  Mc- 
Henry v.  Alford,  168  TJ.  S.  651,  18  Sup. 
Ct.  242,  42  L.  ed.  614;  United  States 
V.  Union  Pae.  R.  Co.,  168  U.  S.  505, 
18  Sup.  Ct.  167,  43  L.  ed.  559;  Warner 
©.  New  Orleans,  167  U.  S.  467,  17  Sup. 
Ct.  892,  43  L.  ed.  239;  Cross  v.  Evans, 
167  U.  S.  60,  65,  17  Sup.  Ct.  733,  43 
L.  ed.  77. 

45.  Baltimore  &  O.  R.  Co.  V.  Inter- 
state Commerce  Com.,  215  U.  S.  216, 
30  Sup.  Ct.  86,  54  L.  ed.  164;  Southern 
Pae.  R.  Co.  v.  Interstate  Commerce 
Com.,  215  U.  S.  226,  Sup.  Ct.  89,  54 
L.  ed.  169. 
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be  reserved  for  the  advice  of  the  supreme  court  of  errors  in  all  cases 
in  which  an  appeal  could  lawfully  have  been  taken  to  that  court,  had 
judgment  been  rendered  therein,46  but  no  such  question  shall  be  re- 
served without  the  consent  of  all  parties  to  the  record.47 

B.  Questions  Necessary  to  Final  Judgment.  —  The  questions 
reserved  must,  except  in  special  instances,  be  necessary  to  and  decisive 
of  the  final  judgment  in  the  cause,48  and  the  court  will,  as  a  rule  take 


46.  Gen.  St.,  $751. 
Purpose  of  Statute. — The  statute 
does  not  contemplate,  and  will  not  be 
construed  to  permit,  that  every  ques- 
tion which  a  trial  court  may  encounter 
in  the  progress  of  a  cause,  much  less 
every  one  which  it  may  anticipate  that 
it  may  encounter,  be  brought  to  the 
supreme  court  of  errors  at  once,  upon 
its  being  met  or  scented  from  afar, 
and  its  determination  had  for  the  guid- 
ance of  the  trial  court.  Hart  r.  Roberts, 
60  Conn.  71,  66  Atl.  1026. 

Academic  Questions. — The  supreme 
court  of  errors  will  not  advise  upon  a 
purely  academic  question  reserved,  and 
one  which  will  serve  no  helpful  pur- 
pose in  the  decision  of  the  cause,  nor 
will  such  court  advise  regarding  a  mat- 
ter which  may  not  enter  at  all  into  the 
decision  of  the  case  by  the  superior 
court.  Hart  v.  Roberts,  80  Conn.  71, 
66  Atl.  1026. 

Purpose  of  Relief. — The  purpose, 
among  others,  of  this  statute,  is  to 
relieve  the  superior  court  and  facili- 
tate its  business,  and  also  for  the  bene- 
fit of  suitors,  by  procuring  in  that 
mode  in  advance,  the  opinion  of  the 
supreme  court  on  important  or  diffi- 
cult questions,  which  might  otherwise, 
after  the  final  determination  of  a  case, 
be  brought  up  by  writ  of  error,  thus 
settling,  at  the  earliest  practicable 
period,  points  arising  on  the  trial  of 
the  case,  or  in  the  previous  stages  of 
it,  which  otherwise  could  be  reviewed 
only  by  wTit  of  error,  and  when  the 
reversal  of  the  decisions  on  them 
would  be  attended  with  great  and  use- 
less delay  and  expense.  Nichols  v. 
Bridgeport,   27   Conn.  459. 

Advising  Secretary  of  State. — The 
statute  does  not  authorize  the  court 
of  errors  to  advise  the  secretary  of 
state  regarding  his  action  on  a  can- 
vass of  votes;  their  action  being  limit- 
ed, under  such  a  state  of  facts,  to 
when  a  question  is  submitted  to  a 
judge  of  the  superior  court,  and  in- 
stead of  such  decision  or  certificate  be- 


ing filed  with  the  secretary  of  state, 
the  questions  of  law  involved,  together 
with  a  proper  finding  of  facts,  may  be 
transmitted  to  the  chief  justice  of  the 
supreme  court  of  errors,  who  is  required 
to  call  a  special  session  of  the  court 
for  the  purpose  of  immediate  hearing 
upon  the  questions  certified,  and  their 
decision,  duly  attested,  then  to  be  trans- 
mitted by  the  clerk  of  the  court  to 
the  secretary  of  state.  In  re  Blake,  77 
Conn.  595,  60  Atl.  292. 

Early  Rule. — It  was  held,  in  an  early 
case,  that  the  supreme  court  would 
not  entertain  a  case  which  did  not  bring 
up  a  question  as  to  the  jurisdiction  of 
the  court,  the  sufficiency  of  the  declar- 
ation, or  the  pleadings  founded  on  it, 
or  that  did  not  affect  the  merits  of 
the  case.  Ingle  v.  Case,  46  Conn.  240. 

47.  Gen.  St.  §751;  State  Bank  v. 
Bliss,   67  Conn.  31,  35  Atl.  255. 

The  consent  required  is  that  only  of 
such  parties  to  the  record  as  choose 
to  appear  in  the  trial  court,  and  does 
not  require  the  consent  of  a  defendant 
who  has  neglected  to  enter  an  appear- 
ance. State  Bank  v.  Bliss,  supra. 

48.  Hart  v.  Roberts,  80  Conn.  71,  66 
Atl.   1026. 

Questions  Not  Decisive  of  the  Case. 
While  the  statute  is  broad  enough  to 
permit  the  supreme  court  of  errors  to 
eutertain  reservations  of  questions  of 
law  when  the  advice  given  will  not 
be  decisive  of  the  final  judgment  to 
be  rendered  in  the  cause,  and  such  res- 
ervations have  been  made,  there  are 
rulings  to  the  contrary.  Hart  V.  Rob- 
erts. 80  Conn.  71,  66  Atl.  1026. 

Subject  of  Reservation. — The  pro- 
priety or  necessity  of  drawing  con- 
clusions of  fact  from  other  facts,  can 
seldom,  if  ever,  be  made  the  subject 
of  a  reservation.  Cutler's  Appeal,  74 
Conn.  35,  49  Atl.  338;  Corbin  v.  Ameri- 
can Mills,  27  Conn.  274. 

Finding  on  Main  Issue. — In  the  ab- 
sence of  a  finding  by  the  trial  court 
on  the  main  issue  involved  in  the  ac- 
tion,   neither    the    record    in    the    main 
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the  facts  as  stated  in  the  record,  in  considering  the  questions  of  law 
involved.49 

C.  Judgment  To  Conform  to  Instructions.  —  The  court  or  judge 
making  the  reservation,  must,  in  the  judgment,  decree  or  decision  made 
or  rendered  in  such  cases,  conform  to  the  advice  of  the  supreme  court 
of  errors.60 

D.  Case  Ready  For  Final  Judgment.  —  As  a  rule  reservations 
should  not  be  made,  and  will  not  be  entertained  until  the  ease  is  ready 
for  final  judgment.51 

E.  Re-Examination  of  Questions.  —  When  the  court  has  passed 
upon  the  questions  involved  in  a  reserved  case,  it  will  not,  upon  writ 
of  error,  again  examine  and  decide  the  question,"  nor  will  any  ques- 


case,  nor  on  the  question  reserved,  pre- 
sents any  question  of  law,  as  to  which 
the  advice  of  the  supreme  court  can 
properly  be  asked.  Cutler's  Appeal,  74 
Conn.  35,  49  Atl.  338. 

Necessity  for  Lower  Court  to  Find 
Facts. — In  a  ease  reserved  for  the  su- 
preme court,  the  facts  upon  which  the 
rights  of  the  parties  depend,  must  be 
distinctly  found  by  the  trial  court.  If 
not  so  found,  they  cannot  be  inferred 
by  the  supreme  court  from  the  eviden- 
tial facts  recited  in  the  finding,  and 
the  cause  will  be  remanded  for  a  more 
explicit  finding.  Dowd  V.  Ensign,  68 
Conn.  318,  36  Atl.  810. 

Question  Reserved  Not  Finding  of 
Fact. — "The  plaintiff  in  error  has  as- 
sumed that  the  reservation  is  to  be 
considered  as  a  finding  of  facts  by  that 
court,  and  on  which  its  judgment  for 
the  defendant  below  was  rendered,  and 
hence  that  such  reservation  is  to  be 
deemed  to  be  a  part  of  the  record  in 
the  case.  We  think  that  this  is  an  er- 
roneous view  of  the  subject.  The  facts 
stated  in  that  reservation  were  not 
stated  as  a  finding  of  the  facts  in  the 
case,  for  the  purpose  of  precluding  the 
parties  in  regard  to  those  facts  as  hav- 
ing been  found  of  record,  or  of  having 
it  appear  that  the  judgment  of  that 
court  was  founded  on  them,  or  that 
its  judgment  was  a  legal  conclusion 
from  those  facts,  but  only  for  the  pur- 
pose of  informally  presenting  those 
facts,  or  the  evidence  of  them,  to  this 
court,  and  taking  our  advice  on  the 
question  whether  they  entitled  the 
plaintiff  to  recover,  and  to  guide  the 
action  of  the  superior  court  as  to  what 
judgment  it  should  render  in  the  case 
upon  the  issue  presented  on  the  plead- 
ings in  it;  and  that  issue  was  only 
whether    the    defendants    assumed    and 


promised  in  manner  and  form,  as  al- 
leged in  the  declaration."  Niehols  v. 
City  of  Bridgeport,  27   Conn.   459,   463. 

What  Questions  Considered. — ' '  The 
only  questions  that  can  properly  be 
considered  on  a  reservation  are  such 
as  pertain  to  the  proper  disposition  of 
the  cause  on  the  issues  formed  by  the 
pleadings,  and  such  facts  as  may  be 
ascertained  by  agreement,  or  determin- 
ed by  a  finding,  or  verdict."  Bronson 
v.  Thompson,  77  Conn.  214,  58  Atl.  692. 

Ruling  on  Dissolution  of  Temporary 
Injunction. — On  an  application  to  dis- 
solve a  temporary  injunction,  questions 
were  reserved  for  the  advice  of  the  su- 
preme court;  that  court,  however,  de- 
clined to  hear  it,  unless  the  parties 
entered  into  a  written  stipulation  to 
accept  their  decision  as  final,  and  not 
to  ask  for  a  further  hearing  upon  the 
petition  for  permanent  injunction.  New 
York,  H.  &  N.  R.  Co.  v.  Boston,  H.  & 
E.  R.  Co.,  36  Conn.  196. 

49.  Thompson  v.  Betts,  74  Conn.  576, 
51   Atl.  564,   92   Am.   St.   Rep.   235. 

50.  Gen.  St.,  §751. 

51.  Hart  v.  Roberts,  80  Conn.  71,  66 
Atl.   1026. 

Departure  from  Rule. — Situations  may 
arise,  and  have  arisen  where  the  reser- 
vation ought  to  be  made,  or  entertain- 
ed before  the  case  is  ready  for  final 
judgment.  Such  situations  will,  how- 
ever, be  exceptional,  when  the  advan- 
tages resulting  from  such  proceeding 
are  manifest  and  distinct,  and  the  ques- 
tion upon  which  advice  is  asked  is  one 
which  will  quite  certainly  enter  irfto 
the  determination  of  the  cause.  Hart 
v.  Roberts,  80  Conn.  71,  66  Atl.  1026. 
See  also  Southington  v.  Southington 
Water  Co.,  80  Conn.  646,  69  Atl.  1023, 

52.  Town  of  Derby  v.  Ailing,  43 
Conn.    255;    Nichols    0.    Bridgeport,    27 
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tions  dependent  upon  or  subordinate  to  the  question  passed  on  be  again 
considered.'3  This,  however,  would  not  preclude  parties  in  other  cases 
involving  the  same  points,  from  presenting  them  for  review.64 

F.  Examination  op  Pleadings  in  Reserved  Casks.  —  1.  Effect  of 
Defective  Declaration.  —  If  the  declaration  be  so  deficient  that  a  judg- 
ment rendered  upon  the  record  would  be  a  nullity,  a  judgment  should 
not  be  advised  therein.5' 

2.  Amendable  Defect.  —  If,  however,  the  facts  show  a  good  cause  of 
action,  and  the  dec!;: ration,  though  defective,  is  amendable,  judgment 
will  be  advised,  contingent  upon  the  amendment  being  made." 

IV.  GEORGIA. —  A.  Questions  To  Be  Certified.  —  1.  Ques- 
tions Involving  Constitution  and  Statutes.  —  If,  in  a  case  pending  in 
the  court  of  appeals,  a  question  is  raised  as  to  the  construction  of  a 
provision  of  the  United  States  or  state  constitution,  or  as  to  the  con- 
stitutionality of  an  act  of  the  general  assembly,  and  a  decision  of  the 
question  is  necessary  to  the  determination  of  the  case,  the  court  of 
appeals  shall  so  certify  to  the  supreme  court,  and  thereupon  a  tran- 
script of  the  record  is  to  be  transmitted  to  that  court,  which,  after 
affording  the  parties  an  opportunity  to  be  heard  thereon,  shall  in- 
struct the  court  of  appeals  on  the  question  so  certified,  and  the  court 
of  appeals  shall  be  bound  by  the  instruction  given.'7  The  court  will  not 


Conn.  459;  Smith  v.  Lewis,  26  Conn. 
110. 

Failure  to  Present  Question. — A  ques- 
tion of  jurisdiction  which  appeared  on 
the  face  of  the  record,  and  which  might 
have  been  raised  on  a  reservation, 
but  was  not  presented,  will  not  ordin- 
arily be  heard  in  a  subsequent  pro- 
ceeding in  error,  there  having  been  full 
opportunity  afforded  for  the  presenta- 
tion of  the  question,  if  it  was  desired 
to  present  it,  had  it  been  deemed  of 
sufficient  importance;  while,  in  the 
case  at  bar,  the  court  waived  the  rules, 
and  permitted  the  presentation  thereof, 
it  stated  that  such  action  was  not  to 
be  considered  a  precedent.  Fowler  v. 
Bishop,   32    Conn.   199. 

53.     Nichols   v.  Bridgeport,   27   Conn. 


459. 

54. 
459. 

55. 

56. 

57. 


Nichols  v.  Bridgeport,   27   Conn. 


Camp  v.  Scott,  47  Conn.  366. 

Camp  v.  Scott,  47  Conn.  366. 

See  new  section  added  to  Art. 
62  of  the  Constitution,  to  be  known  as 
Par.  9126,  Ga.  XVIII.  In  re  Youmans, 
133  Ga.  559,  66  S.  E.  941;  Harvey  V. 
Thompson,  128  Ga.  147,  57  S.  E.  104, 
9  L.  R.  A.  (N.  S.)  765;  Walker  p. 
Swift  Fertilizer  Wks.,  3  Ga.  App.  283, 
59  S.  E.  850;  Southern  R.  Co.  v. 
Schlittler,   1   Ga.  App.   20,  58   S.  E.  59. 


Whether  Constitutional  Provision 
Involved  Matter  for  Court  of  Appeals, 
Under  this  portion  of  the  constitutional 
provision,  the  question  as  to  whether 
a  decision  of  the  constitutional  provi- 
sion certified  is  necessary  to  the  deter- 
mination of  the  case  before  the  court 
of  appeals,  is  a  matter  to  be  determin- 
ed by  that  court;  and  when  it  certi- 
fies to  the  supreme  court  that  the  de- 
termination of  such  a  question  is  ne- 
cessary, that  court  cannot  undertake 
to  decide  whether  the  court  of  appeals 
has  properly  determined  the  question. 
Harvey  p.  Thompson,  128  Ga.  147,  57 
S.  E.  104,  9  L.  R.  A.  (N.  S.)  765.  See 
also  Southern  R.  Co.  p.  Schlittler,  1  Ga. 
App.   20,  5S   S.   E.  59. 

When  Certificate  Refused. — "Where 
the  meaning  of  the  language  used  in 
the  constitutional  provision  is  ambigu- 
ous and  undisputed,  or  where  the  re- 
cognized construction  which  has  been 
given  such  a  provision  is  unchallenged, 
no  question  of  construction  is  involved. 
No  such  question  is  presented  in  the 
mere  determination  of  whether  a  giv- 
en state  of  facts  establishes,  or  dis- 
establishes, a  elaim,  or  a  defense  as- 
serted or  resisted  under  an  unques- 
tioned construction  of  a  constitutional 
provision.  If  the  particular  question  of 
coustruetion    sought    to    be    raised    has 
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certify  a  constitutional  question,  if  a  determination  of  the  issues  in- 
volved in  a  case  can  be  reached  without  involving  the  constitutionality 
of  the  law  in  question.58 

2.  Municipal  Ordinance.  —  Under  this  provision,  the  court  of 
appeals  is  not  required  to  certify  to  the  supreme  court  the  question  of 
the  constitutionality  of  a  municipal  ordinance.59 

3.  Certification  of  Other  Questions.  —  The  court  of  appeals  may  at 
any  time  certify  to  the  supreme  court  any  other  question  of  law  con- 
cerning which  it  desires  the  instruction  of  the  supreme  court  for 
proper  decision;  and  thereupon  the  supreme  court  shall  give  its  in- 
struction on  the  question  certified  to  it,  which  shall  be  binding  on  the 
court  of  appeals  in  such  case.60 

B.  Rules  Regulating  Procedure  to  be  Formulated.  —  The  man- 
ner of  certifying  questions  to  the  supreme  court  by  the  court  of  appeals, 
and  the  subsequent  proceedings  in  regard  thereto  in  the  supreme  court, 


been  passed  upon  directly  by  the  su- 
preme court,  such,  question  will  not  be 
certified  to  the  supreme  court  for  re- 
petition of  its  former  decision."  Fews 
v.  State,  1  Ga.  App.  122,  56  S.  E.  64. 
To  same  effect:  Mock  v.  Waters,  6  Ga. 
App.  608,  65  S.  E.  579. 

"A  contention  that  the  supreme 
court,  in  a  line  of  decisions,  has  violat- 
ed the  constitutional  inhibition  against 
the  judiciary  exercising  legislative 
functions,  or  that  the  effect  of  such 
decisions  is  to  deprive  the  complaining 
party  of  constitutional  guaranties,  does 
not  raise  such  a  question"  within  the 
contemplation  of  this  provision. 
"Walker  v.  Swift  Fertilizer  Works,  3  Ga. 
App.  2S3,  59  S.  E.  850,  citing  Fews  v. 
State,  1  Ga.  App.  122,  58  S.  E.  64; 
Hammock  v.  State,  1  Ga.  App.  126,  58 
S.  E.  66.  And  see  Anderson  V.  State, 
2  Ga.  App.  1,  58  S.  E.  401. 

When  no  constitutional  question  is 
presented  in  the  record,  a  case  will  not 
be  certified  on  that  ground.  City  of 
Atlanta  v.  Hayes,  3  Ga.  App.  614,  60 
S.  E.  327. 

Failure  to  Present  Questions  in 
Lower  Court. — When  it  is  apparent 
from  the  record  that  the  question  as 
to  the  constitutionality  of  an  act  of 
the  general  assembly  was  not  properly 
made  in  the  lower  court,  the  court  of 
appeals  will  not  certify  such  question 
to  the  supreme  court  for  instruction. 
Lears  v.  Seaboard  Air  Line  R.,  3  Ga. 
App.   614,  60  S.  K  343. 

58.  Wimberly  v.  Georgia  S.  &  F. 
Co.,  5  Ga.   App.  263,  63  S.  E.  29. 

59.  Campbell   v.   Thomas ville,   6    Ga. 


App.  212,  64  S.  E.  815;  Jones  v.  Way- 
cross,  6  Ga.  App.  212,  64  S.  E.  815. 

Wright  v.  Macon,  5  Ga.  App.  750, 
64  S.  E.  807,  holding  that  the  court  of 
appeals  has  full  power  to  determine 
the  constitutionality  of  any  law  or  or- 
dinance which  does  not  involve  "the 
construction  of  a  provision  of  the  Con- 
stitution of  this  state  or  of  the  United 
States,  or  the  constitutionality  of  an 
act   of  the   General   Assembly." 

60.  See  New  section  added  to  Art. 
'6  §2  of  the  Constitution,  to  be  known 
as  Par.  9.,  126  Ga.  xviii.  Court  of  Ap- 
peals Eule  31,  1  Ga.  App.  xvii.,  57  S. 
E.  xiii.;  Walker  V.  Swift  Fertilizer 
Works,  3  Ga.  App.  283,  59  S.  E.  850. 

Rule  Governing  Certification. — Re- 
quests for  certification  must  be  pre- 
sented in  the  brief  of  counsel.  Court 
of  Appeals,  Rule  31,  1  Ga.  App.  xiii., 
57  S.  E.  xiii. 

Where  there  is  no  reasonable  ground 
for  believing  that  the  supreme  court 
will  recede  from  a  former  decision,  the 
court  of  appeals  will  not  certify  a  case 
in  order  that  a  motion  to  review  and 
overrule  be  presented-  Wesley  v.  Boyd 
(Ga.),  72  S.  E.  514. 

Right  Sparingly  Exercised. — While, 
by  this  amendment,  the  court  of  appeals 
may  certify  a  question  of  law  concern- 
ing which  it  desires  the  instruction  of 
the  supreme  court  for  proper  decision, 
the  right  will  be  but  sparingly  exer- 
cised. Walker  v.  Swift  Fertilizer 
Works,  3  Ga.  App.  283    59  S.  E.  850. 

When  Certification  Will  Be  Madt>. 
The  supreme  court  decisions  are  bind 
ing  on  the  court  of  appeals,  thai  court 
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shall  be  as  the  supreme  court  shall,  by  its  rules  prescribe,  until  other- 
wise provided  by  law."1 

C.  Jurisdiction  of  the  Supreme  Court  on  Certification.  —  When 
the  court  of  appeals  simply  certifies  a  constitutional  question,  the 
supreme  court  has  no  jurisdiction  to  review  any  other  questions  in  the 
case,02  nor  will  the  record  be  examined  for  the  purpose  of  determining 
whether  a  decision  of  the  question  is  necessary  to  a  proper  determina- 
tion of  the  case.63  If,  by  reason  of  an  equal  division  of  opinion  among 
the  justices  of  the  supreme  court,  no  instruction  be  given,  the  court 
of  appeals  may  decide  the  question.64 

D.  .Mandamus  To  Compel  Issuance  of  Certificate. —  "When  it  fails 
to  appear  that  a  request  was  made  to  the  court  of  appeals  for  the  issu- 
ance of  a  certificate,  the  supreme  court  will  not  issue  a  mandamus  re- 
quiring that  court  to  so  certify." 

V.  ILLINOIS. — A.  Certification  by  Trial  Court.  —  1.  When 
and  By  Whom  Case  Certified.  —  Any  judge  of  the  circuit,  county  or 
probate  court,  or  the  superior  court  of  Cook  County  or  any  city  >-ourt, 
may,  if  the  parties  litigant  assent  thereto,  certify  any  question  or 
questions  of  law,  arising  in  any  case  or  proceeding  whatever,  tried  and 
finally  determined  before  him,  to  the  appellate  or  supreme  court,  if 
the  case  is  reviewable  by  the  appellate  or  supreme  court,  together  with 
his  decision  thereon;66  or  the  parties  may  agree  as  to  the  question  or 
points  of  law  arising  therein,  and  the  same  may  be  certified  by  the 


having  no  power  to  overrule  or  modify 
them.  No  certification  will  be  made  for 
the  purpose  of  having  any  decision  of 
the  supreme  court  modified  or  over- 
ruled, unless,  upon  a  consideration  of 
the  question,  the  court  of  appeals  is 
of  the  opinion  that  the  decision  should 
be  modified  or  overruled,  or  that  the 
question  is  one  of  so  much  doubt  that 
it  should  be  referred  to  the  supreme 
court  for  decision.  Walker  V.  Swift 
Fertilizer  Works,  3  Ga.  App.  283,  59 
S.   E.  '850. 

Questions  Sound  In  Principle. — The 
.•ourt  of  appeals  will  not  certify  a 
question  that  in  its  opinion  is  too  sound 
in  principle  to  be  questioned.  Walker 
v.  Swift  Fertilizer  Works,  3  Ga.  App. 
283,   59   S.    E.    850. 

61.  See  new  paragraph  added  to 
Art.  6,  §2,  of  the  Constitution,  to  be 
known   as  Par.   9.   126    (Ga.)    xviii. 

Action  of  Court  of  Appeals  Pending 
Decision. — No  affirmance  of  the  judg- 
ment of  the  court  below,  in  cases 
ins:  in  the  court  of  appeals,  shall  re- 
sult from  delay  in  disposing  of  ques- 
tions certified  by  the  court  of  appeals 
to  the  supreme  court.  See  new  para- 
graph added  to  Art.  6,  $2,  of  the  Con- 


stitution, to  be  known   as   Par.   9.  126 
Ga.   xviii. 

62.  Harvey  v.  Thompson,  128  Ga. 
147,  57  S.  E.  104,  9  L.  K.  A.  (N.  S.) 
765. 

63.  Harvev  v.  Thompson,  128  Ga. 
Ill,  57  S.  E'  104,  9  L.  E.  A.  (N.  S.) 
765. 

Ruling  Not  Reviewable. — Under  this 
constitutional  provision  there  is  noth- 
ing which  authorizes  the  supreme  court 
to  review  a  ruling  of  the  court  of  ap- 
peals. Harvey  v.  Thompson.  128  Ga. 
147,  57  S.  E.  104,  9  L.  R.  A.  (N.  S.) 
765. 

64.  See  new  section  added  to  Art. 
6,  §2,  of  the  Constitution,  known  as 
par.   9.    126    Ga.   xviii. 

65.  In  re  Youmans,  133  Ga.  559,  66 
S.  E.  941. 

Power  to  Issue  Mandamus. — Whether 
the  supreme  court  has  the  power,  under 
any  circumstances,  by  mandamus,  to 
require  the  court  of  appeals  to  certify 
to  that  court  any  constitutional  ques- 
tion the  court  did  not  pass  on,  on  the 
ground  that  it  was  not  necessary  in 
this  case,  to  be  determined.  In  re 
Youmans,  133   Ga.   559,  66  S.  E.  941. 

66.  Rev.  St.  (111.),  1909,  eh.  110, 
$104. 
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counsel  or  attorneys  for  the  respective  parties,  who  shall  sign  their 
names  thereto.*7 

2.  Complete  Record  Unnecessary.  —  Upon  such  certificate  being 
made  and  filed  in  the  court  rendering  the  decision,  a  copy  of  such  cer- 
tificate, certified  by  the  clerk  of  the  court,  with  the  decision  thereon, 
and  final  decision  in  the  case  or  proceeding,  shall  be  transmitted  to  the 
appellate  court  or  the  supreme  court,  if  reviewable  by  such  court  and 
filed  therein;  and,  upon  filing  the  same,  the  like  proceedings  may  be 
had  in  the  appellate  court,  or  supreme  court,  as  if  a  full  and  complete 
record  had  been  transcribed  and  certified  to  said  court.68 

3.  Cases  of  Public  Interest.  —  Cases  in  which  the  validity  of  a  muni- 
cipal ordinance  is  involved,  and  in  which  the  trial  judge  shall  certify 
that  in  his  opinion  publie  interest  requires  it,  are  to  be  taken  directly 
to  the  supreme  court  from  the  trial  court.69 

B.  Certification  by  Appellate  Court.  —  1.  In  General.  —  In 
case  a  majority  of  the  judges  of  the  appellate  court,  or  of  any  branch 
thereof,  shall  be  of  opinion  that  a  case  decided  by  them  (regardless 
of  the  amount  involved)  involves  a  question  of  such  importance  as 
that  it  should  be  passed  on  by  the  supreme  court,  they  may  grant  an 
appeal  to  the  supreme  court  on  petition  of  the  parties  to  the  cause,70 


67.  Eev.  St.,  1909,  eh.  110,  §104. 

68.  Rev.  St.  (I1L)  1909,  ch.  110, 
$104. 

When  Inapplicable. — This  statute 
does  not  apply  to  cases  in  which  the 
title  to  real  estate  is  in  question,  nor 
to  cases  where  any  question  of  fact 
appertaining  to  the  constitutional  en- 
actment of  a  law  of  the  state  is  in- 
volved. Eev.  St.  (111.),  1909,  ch.  110, 
$105. 

69.  Rev.  Stat.  (111.),  1909,  eh.  110, 
$118.  This  refers  to  proceedings  pend- 
ing in  either  the  circuit  courts,  the  su- 
perior court  of  Cook  eounty,  the  crim- 
inal court  of  Cook  county,  county 
courts  and  city  courts.  Rev.  St.  (IH), 
1909,   $118. 

70.  Chicago  &  E.  I.  R.  Co.  v.  Guer- 
tin,  115  111.  466,  4  N.  E.  507;  Rev.  St., 
1909,  ch.  110,  §121. 

Compare  this  with  ch.  37,  §25, 
of  Rev.  St.,  1909,  in  which  it 
is  said  that  when  in  any  case  the 
majority  of  the  judges  of  the  appel- 
late court  shall  be  of  opinion  that  a 
case  decided  by  them,  involving  a  less 
sum  than  one  thousand  dollars,  also  in- 
volves questions  of  lata  of  such  import- 
ance that  it  should  be  passed  upon  by 
the  supreme  court,  they  may,  on  peti- 
tion of  the  parties  to  the  cause,  grant 
appeals   and  writs  of  error   to   the  su- 


preme court;  in  which  case  the  appel- 
late court  shall  certify  to  the  supreme 
court  the  grounds  of  granting  the  ap- 
peal. See  also  MacLachlan  v.  McLaugh- 
lin, 126  111.  427,  18  N.  E.  609;  Indiana 
&  I.  S.  R.  Co.  v.  Sampson,  132  111.  527, 
24  N.  E.  609;  Ellis  v.  Von  Ach,  14  I1L 
App.  195. 

As  to  necessity  for  compliance  with 
statute,  see  Wheeler  v.  Pullman  Palace 
Car  Co.,  228  111.  28,  81  N.  E.  789;  Ful- 
ler v.  Bates,  96  111.  132. 

Who  to  Grant  Certificates. — The  lan- 
guage of  the  statute  seems  to  indicate 
that  the  opinion  that  is  to  control  "in 
allowing  or  refusing  a  certificate,  is 
the  opinion  of  a  majority  of  the  judges 
who  participated  in  the  decision  of  the 
particular  case,  that  the  case  to  be 
certified  is  a  case  'decided  by  them' 
— ,  the  judges  who  certify, —  and  that 
'they'  —  such  judges  — ,  are  to  grant 
the  appeal  and  writ  of  error."  Mac- 
Lachlan v.  McLaughlin,  126  111.  427,  18 
N.  E.  544.  See  also  Kirkwood  v.  Steele, 
168  111.  177,  49  N.  E.  193. 

When  Certificate  Refused. — When  a 
question  has  been  repeatedly  passed  on 
by  the  supreme  eourt,  and  has  been  au- 
thoritatively settled,  the  appellate  court 
will  refuse  to  grant  sueh  certificate. 
Illinois  Cent.  R.  Co.  V.  Louthan,  80  111. 
App.  579. 
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certifying  the  grounds    on    which    the    court    granted    the    appeal.71 

2.  Application  Made  in  Appellate  Court. — This  application  is  to 
be  made  to  the  appellate  court  who  may  certify  questions  of  importance 
to  the  supreme  court  for  their  consideration,7*  the  granting  or  refusing 
of  such  certificate  being  entirely  discretionary  with  the  appellate  court, 
the  supreme  court  having  no  power  to  compel  that  court  to  grant  a 
certificate.7* 

3.  Time  for  Making  Application.  —  Application  to  the  appellate 
court  for  a  certificate  of  importance  must  be  made  within  twenty  days 
from  the  date  of  the  entry  of  the  judgment,  order  or  decree  from  which 
it  is  desired  to  appeal,74  and  it  must  also  appear  from  the  record  that 
the  certificate  was  made  within  twenty  days  from  the  entry  of  the 
judgment,  order  or  decree,78  after  which  time  the  court  has  no  power 


71.  Rev.  St.  (111.),  1909,  ch.  110, 
$121;  Chicago  &  E.  I.  R.  Co.  v.  Guer- 
tin,  115  111.  466,  4  N.  E.  507. 

Statement  of  Grounds. — It  is  suffi- 
cient for  the  certificate  to  state  that 
the  cause  decided  "involves  questions 
of  law  of  such  importance,  either  on 
aecount  of  principal  or  collateral  in- 
terests as  that  it  should  be  passed  upon 
by  the  supreme  court."  It  is  not  nec- 
essary that  the  certificate  should  spe- 
cifically point  out  the  questions  of 
law  which  were  considered  of  sufficient 
importance  by  that  court.  Steele  v. 
Grand  Trunk  Junction  R,  Co.,  125  111. 
385,  17  N.  E.  483. 

When  a  case  is  certified  by  the  judges 
of  the  appellate  court,  as  involving 
questions  of  importance,  any  error  of 
law  which  the  record  presents  may  be 
assigned  by  the  appellant,  and  will 
be  considered.  Chicago  &  E.  I.  R.  Co. 
V.  Guertin,  115  111.  466,  4  N.  E.  507. 

Not  Matter  of  Right. — An  appellant 
is  not  entitled  to  a  certificate  of  im- 
portance as  a  matter  of  right,  but  its 
granting  is  a  matter  of  judicial  .pig- 
ment and  discretion  in  a  high  degree. 
Lindauer  v.  Pease,  192  111.  456,  61  N. 
E.  454. 

72.  Harrison  V.  National  Bank,  207 
111.  630,  69  N.  E.  871;  MacLachlan  v. 
McLaughlin,  126  111.  427,  18  N.  E.  544; 
Chicago  &  E.  I.  R.  Co.  V.  Guertin,  115 
111.  466,  4  N.  E.  507;  Godfrey  v.  Win- 
gert,  110  111.  App.  563. 

73.  Fuller  v.  Bates,  96  111.  132. 

74.  Lindauer  v.  Pease,  192  111.  456, 
61  N.  E.  454;  Kirkwood  c.  Steele,  168 
111.  177,  49  N.  E.  193;  Sholty  v.  Mc- 
IntyTe,  136  111.  33,  26  N.  E.  655;  In- 
diana &  I.  S.  R.  Co.  p.  Sampson.  132 
111.  527,  24  N.  E.  609;  Wilson  «.  Scoville, 


127  HI.  393,  20  N.  E.  88;  MacLachlan 
v.  McLaughlin,  126  111.  427,  18  N.  K 
544;  Tibballs  v.  Libby,  97  111.  552; 
Godfrey  v.  Wingert,  110  111.  App.  563; 
Klees  v.  Chicago  &  E.  I.  R.  Co.,  82 
111.  App.  624;  West  Chicago  Park 
Comrs.  v.  Kincade,  64  111.  App.  113; 
Ellis  v.  Von   Ach,  14  111.  App.  194. 

Application  to  Appellate  Court.  — 
$3c.  ($5)  of  ch.  37,  Rev.  St.,  1905, 
which  was  §5  of  the  Act  of  July  1, 
1897,  fixing  the  time  for  taking  ap- 
peals to  the  supreme  court,  is  omitted 
from  the  revision  of  1909,  as  having 
been  repealed  by  implication  by  ch. 
$100  (1)  [Rev.  St.,  1909,  ch.  37,  $3c. 
($5),]  but  a  provision  of  similar  import 
will  be  found  under  ch.  110,  §100  of 
the  Rev.  St.  of  1905. 

Time  for  Making  Application. — 
There  is  but  one  certificate  provided  for 
by  statute,  and  the  statute  does  not 
expressly  designate  within  what  time 
it  shall  be  petitioned  for,  but  the  cer- 
tificate is  applicable  alike  to  appeal 
cases,  and  to  cases  taken  up  on  writ 
of  error,  and  as  in  the  one  class  of 
cases  it  must  necessarily  be  applied  for 
within  twenty  days,  it  is  reasonable  to 
presume  the  intention  of  the  statute  is 
that  it  should  be  petitioned  for  within 
that  time  in  all  cases.  MacLachlan  v. 
MeLaushlin,  126  111.  427,  18  N.  E. 
544;  Ellis  v.  Von  Ach,  14  111.  App.  194. 

75.  Lindauer  v.  Pease,  192  111.  456, 
61  N.  E.  454;  Indiana  &  I.  S.  R.  Co.  v. 
Sampson,  132  111.  527,  24  N.  E.  609; 
MacLachlan  v.  McLaughlin,  126  111. 
127,  18  N.  E.  544;  Godfrey  V.  Wingert, 
110   111.   App.   563. 

The  necessity  for  obtaining  such  or- 
der within  20  days  is  not  obviated,  nor 
is  the  time  extended  by  the  pendency 
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or     authority     whatsoever     to     grant     or     issue      the      certificate.79 

C.  Application  to  Supreme  Court.  —  1.  Generally.  —  In  actions 
ex  contractu  (exclusive  of  actions  involving  a  penalty)  and  in  all  cases 
sounding  in  damages,  if  the  judgment,  exclusive  of  costs,  be  for  more 
than  one  thousand  dollars,  the  supreme  court  may  require  a  case  to  be 
certified  to  it  for  its  review  and  determination.77 

2.  Time  for  Making  Application  to  Supreme  Court.  —  Applica- 
tion to  the  supreme  court,  to  cause  it  to  require  a  case  to  be  certified  to 
it,  must  be  made  on  or  before  twenty  days  before  the  first  day  of  the 
succeeding  term  of  the  supreme  court,  provided  fifty  days  shall  have 
intervened  between  the  day  on  which  a  rehearing  in  the  appellate 
court  shall  have  been  denied,  or  the  clay  upon  which  the  leave  to  apply 
for  a  rehearing  shall  have  expired  without  any  such  application  hav- 
ing been  made,  and  the  first  day  of  such  succeeding  term  of  court.  But 
if  less  than  fifty  days  shall  have  intervened,  then  such  application  shall 
be  made  on  or  before  twenty  clays  before  the  first  day  of  the  second 
term  of  the  supreme  court,  succeeding  the  day  on  which  a  rehearing 
in  the  appellate  court  shall  have  been  denied,  or  the  day  upon  which 
leave  to  apply  for  a  rehearing  shall  have  expired  without  such  appli- 
cation having  been  made;  otherwise  the  power  of  the  supreme  court 
to  review  the  judgment  and  decree  of  the  appellate  court  shall  cease 
to  exist.78 

D.  Certificate  as  Basis  for  Appeal  or  Writ  of  Error.  —  Tlie  cer- 
tificate of  importance,  when  once  obtained,  will  serve  as  the  basis, 
either  of  an  appeal,  or  of  a  writ  of  error,  as  the  party  procuring  it 
may  elect.78  In  the  absence  of  such  certificate,  in  a  case  when  the  statute 
requires  it  as  a  basis  for  an  .appeal,  or  writ  of  error,  the  supreme 
court  has  no  jurisdiction  to  hear  the  appeal.80 

E.  Record  To  Show  Question  Submitted.  —  The  record  must 
show  the  questions  of  law  to  be  passed  on.  Unless  such  showing  is  made 
the  certificate  presents  nothing  for  the  court's  consideration.81 


of  a  petition  for  rehearing.  Kirk-wood 
v.  Steele,  168  111.  177,  49  N.  E.  193; 
Sholty  V.  Mclntvre,  136  111.  33,  26  N. 
E.  655;  Godfrey  ».  Wingert,  110  111. 
App.  563;  West  Chicago  Park  Comrs. 
v.  Kincade,  64  111.  App.  113. 

76.  Lindauer  v.  Pease,  192  111.  456, 
61  N.  E.  454;  MacLaehlan  v.  McLaugh- 
lin, 126  111.  427,  18  N.  E.  544;  Godfrey 
v.   Wingert,  110   111.   App.   563. 

Entering  Order  Nunc  Pro  Tunc. — 
"Where  there  was  no  order  entered  with- 
in the  time  provided  by  statute,  the 
omission  cannot  be  overcome  by  the 
entry  of   an  order  nunc  pro  tunc,  such 


67  Ala.  333.  111. — Hawley  v.  Simons, 
157  HI.  218,  41  N.  E.  616.  Ind.— Per- 
kins v.  Hayward,  132  Ind.  95,  31  N.  E. 
670. 

77.  Rev.  St.  (111.),  1909,  ch.  110, 
§121.  See  also  cases  under  preceding 
note. 

78.  Rev.  St.  (111.),  1909,  ch.  110, 
§121. 

79.  MacLaehlan  v.  McLaughlin,  126 
111.  427,  IS  N.  E.  544.  See  also  Kirk- 
wood  v.  Steele,  168  111.  177,  49  N.  E. 
193. 

80.  People  v.  Midkiff,  174  111.  323, 
51  N.  E.  785;  Kirkwood  v.   Steele,  168 


remedy  being  only  for  the  purpose  of  !  111.  177,  49  N.  E.  193;  Indiana  &  I.  S 
mipplvinc  some  omispion  in  the  record  j  R,  Co.  v.  Sampson,  132  111.  527,  24  N. 
of  an  order  which  was  really  made,  but  E.  609;  McNay  v.  Stratton,  109  I1L 
omitted  from  the  record.  Lindauer  v.  30;  Fuller  r.  Bates,  96  111.  132. 
Pease,  192  111.  456,  61  N.  E.  454.  See  |  81.  Harrison  v.  National  Bank,  207 
also  Ala.— Nabers'  Admr.  V.  Meredith,  '  HI.  630,  69  N.  E.  871;  Commercial  Nat 
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F.  Necessity  for  Findings.  —  When  it  is  desired  to  reserve  a  ques- 
tion for  the  consideration  of  the  supreme  court,  it  is  necessary  to  pre- 
sent  to  the  trial  court  a  proposition  to  he  either  held  or  refused  under 
Sec.  42  of  the  Practice  Act,  and  the  holding  of  the  trial  court  may  be 
reviewed  by  the  supreme  court.82 

VI.  INDIANA. — A.  Questions  Reserved  During  Trial,. —  1. 
Generally.  —  Either  party  may  reserve  questions  of  law  decided  by  the 
court,  during  the  progress  of  the  cause,  for  the  decision  of  the  supreme 
court.88 

2.  Bill  of  Exceptions  To  Show  Reservation.  —  Any  question  of  law 
so  reserved  may  be  taken  to  the  supreme  court  upon  the  bill  of  excep- 
tions showing  the  decision.84 


Bank    v.    Cauniff,    151    111.    329,    37    N. 
E.  898. 

82.  Harrison  v.  National  Bank,  207 
111.  630,  69  N.  E.  871. 

83.  Rev.  St.  (Ind.),  1908,  $669; 
Downs  v.  Opp,  82  Ind.  166. 

Questions  of  Law  Arising  on  Trial. 
The  question  reserved  must  be  a  ques- 
tion of  law  "which  arose  and  was  de- 
cided by  the  court  during  the  progress 
of  the  cause;  and  it  must  be  shown  by 
the  record  that  the  party,  who  reserves 
the  question  of  law  so  decided,  for  the 
decision  of  the  supreme  court,  excepted 
at  the  time  of  the  decision  of  such  ques- 
tion by  the  court  below."  Woodward 
V.   Baker,   116   Ind.    152,   18   N.   E.   524. 

No  Reservation  of  General  Questions. 
"Real  questions,  such  as  actually  arise 
during  the  progress  of  the  trial,  may 
be  reserved,  but  not  mere  general  ques- 
tions, which  are  not  presented  in  the 
progress  of  the  cause."  Woodward  V. 
Baker,  116  Ind.  152,  18  N.  E.  524;  Short 
t?.   Stutsman,   81   Ind.   115. 

Scope  of  Provision. — "The  questions 
that  may  be  reserved  under  section  630, 
supra,  'are  such  as  actually  arise  and 
are  decided  during  the  progress  of  the 
cause  — ,  such,  for  instance,  as  are 
made  in  admitting  or  excluding  testi- 
mony, in  giving  or  refusing  instruc- 
tions,' etc.  'Again,  if  the  question  is 
decided  during  the  progress  of  the 
cause,  an  exception  must  be  reserved  to 
the  decision,  in  order  to  save  the  ques- 
tion. This  rule  is  familiar,  and  is  as 
applicable  to  a  question  reserved  under 
section  347  of  the  code  (630,  supra), 
as  to  a  question  presented  in  any  other 
wav.'  "  Woodward  r.  Baker.  11 G  Ind. 
152.  156,  IS  N.  E.  524.  See  also:  Con- 
ner v.  Town  of  Marion,  112  Ind.  517, 
14  N.  E.  4S8;  Dovns  r.  Opp.  82  Ind. 
16G;  Short  v.  Stutsman,  81  Ind.  115. 


Actions  in  Justices'  Courts. — This 
provision  does  not  apply  to  cases  orig- 
inating before  a  justice  of  the  peace, 
when  an  appeal  does  not  lie  by  reason 
of  the  amount  in  controversy.  It  is 
applicable  only  to  cases  where  appeals 
may  be  taken  in  the  first  instance  from 
a  final  judgment,  and  does  not  apply 
in  a  case  when  an  appeal  is  prohibited 
by  statute.  Brown  v.  Graham,  28  Ind. 
App.  59,  60  N.  E.  953. 

Substantial  Compliance. — It  is  suffi- 
cient if  there  be  substantial  compli- 
ance with  the  statute;  absolute,  literal 
obedience  not  being  required  (Shugart 
v.  Miles,  125  Ind.  445,  452,  25  N.  E. 
551),  the  statute,  being  remedial,  tend- 
ing to  simplify  procedure.  Blemel  v. 
Shattuck,  183  Ind.  498,  33  N.  E.  277; 
Shugart  v.  Miles,  supra. 

84.  Rev.  St.  (Ind.),  1908,  $669; 
American  Tin-Plate  Co.  v.  Williams,  30 
Ind.  App.  46,  65  N.  E.  304. 

No  Appeal  Before  Final  Judgment. 
It  was  held  in  Taylor  v.  Board  of 
Comrs.,  120  Ind.  121,  22  N.  E.  108,  that 
§630,  Rev.  St.,  1881  (which  is  this  same 
provision),  only  pointed  out  "how  ques- 
tions of  law  decided  by  the  court  dur- 
ing the  progress  of  the  trial  may  be 
reserved  for  the  decision  of  the  su- 
preme court,  and  does  not  authorize 
an  appeal  for  the  decision  of  such  ques- 
tions  before   final   judgment." 

Purpose  of  Provision. — "The  purpose 
and  object  of  this  section  is  to  relieve 
persons  desiring  only  to  present  to  the 
supreme  court  some  one  or  more  ques- 
tions decided  by  the  trial  court  from 
the  burden  of  procuring  a  complete  rec- 
ord of  the  whole  procei  lings  in  the 
lower  court,  and  permit  such  appeal  by 
bill  of  exceptions  contain;nj  such  parts 
of  the  record  as  will  clearly  present 
the     question     decided     by     the     trial 
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3.  Notice  to  the  Court.  —  When  the  question  so  reserved  is  shown 
by  the  bill  of  exceptions,  the  party  excepting  must  notify  the  court 
that  he  intends  to  take  the  question  of  law  to  the  supreme  court  upon 
the  bill  of  exceptions  only;85  and  the  court  must  thereupon  cause  the 
bill  of  exceptions  to  be  so  made  that  it  will  distinctly  and  briefly  em- 
brace so  much  of  the  record  of  the  cause  only,  and  the  statement  of  the 
court,  as  will  enable  the  supreme  court  to  apprehend  the  particular 


court."  Taylor  v.  Board  of  Comrs., 
120  Ind.  121,  22  N.  E.  108. 

Including  Special  Bill  of  Exceptions 
In  General  Appeal. — That  the  bill  of 
exceptions  prepared  for  the  purpose  of 
presenting  questions  reserved,  can  be 
included  in  the  general  appeal,  seems 
to  be  permitted,  and  the  presentation  of 
such  reserved  questions  is  not  an  aban- 
donment of  the  "term  time  appeal." 
Lowe  V.  Turpie,  147  Ind.  652,  44  N.  E. 
25,  47  N.  E.  150. 

85.  Rev.  St.  (Ind.),  1908,  §669; 
Downs  v.  Opp,  82  Ind.  166;  Fritzinger 
•.  State,  31  Ind.  App.  350,  67  N.  E. 
1006;  American  Tin-Plate  Co.  v.  Will- 
iams, 30  Ind.  App.  46,  65  N.  E.  304. 

Notice  to  Trial  Court. — "In  order  to 
avail  himself  of  the  provisions  of  the 
statute  referred  to,  the  appellant  must 
show  that  he  notified  the  trial  court 
that  he  desired  to  appeal  under  its  pro- 
visions, and  he  must  make  the  record 
show  an  appeal  upon  reserved  ques- 
tions of  law."  (Shugart  v.  Miles,  125 
Ind.  445,  25  N.  E.  551.  See  also,  Jones 
V.  Foley,  121  Ind.  180,  22  N.  E.  987; 
McCoy  v.  State,  121  Ind.  160,  22  N. 
E.  986;  Short  v.  Stutsman,  81  Ind. 
115.)  It  is  necessary  to  reserve  an  ex- 
ception to  the  ruling  at  the  time  it  is 
made,  and  the  record  must  properly 
show  the  exception;  "but  when  the 
rulings  are  made  on  the  trial,  and  duly 
excepted  to,  it  is  not  necessary  at  that 
time  to  notify  the  court  that  the  party 
intends  to  reserve  the  questions  in  the 
mode  provided  in  the  statute  under 
consideration.  It  is  obvious  that  to 
hold  that  questions  must  be  reserved 
at  the  time  the  ruling  is  made  and 
exception  noted  would  so  cripple  the 
statute  as  to  defeat  the  principal  ob- 
ject of  its  authors  .  .  .  It  is  to  be 
understood,  of  course,  that  such  dec- 
laration must  be  sufficient  to  direct 
the  attention  of  the  trial  court  to  the 
questions  sought  to  be  reserved,  and 
to  enable  it  to  frame  a  bill  of  excep- 
tions   that    will    fully    and    clearly    ex- 
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hibit  the  ruling."  Shugart  v.  Miles, 
25  N.  E.  551;  Drinkout  v.  Eagle  Mach. 
Works,   90   Ind.   423,   distinguished. 

Form  of  Bill  Containing  Sufficient 
Recital. — A  bill  of  exceptions  contained 
this  recital:  "Be  it  known  that,  on  the 
9th  day  of  June,  1888,  the  jury  in  the 
cause  returned  into  court  their  general 
verdict  and  interrogatories,  and  an- 
swers thereto,  and  thereupon  the  plaint- 
iffs filed  their  motion  for  a  new  trial 
herein,  and  reasons  therefor;  and  the 
plaintiffs  thereupon  notified  the  court 
that,  in  case  the  motion  for  a  new  trial 
should  be  overruled,  they  intended  to 
take  the  question  of  law  presented  and 
reserved  on  the  trial,  and  set  forth  in 
their  motion,  to  the  supreme  court  up- 
on a  bill  of  exceptions  only."  It  was 
held  that  this  recital  showed  the  in- 
tention to  take  up  the  case  on  a  re- 
served question  of  law,  and  also  that 
the  trial  court  was  given  notice  of  that 
intention.  Shugart  v.  Miles,  125  Ind. 
445,  25  N.  E.  551. 

Sufficiency  of  Notice  Intention. — 
"The  character  and  sufficiency  of  the 
notice  are,  as  a  general  rule,  questions 
for  the  trial  court;  the  objeet  of  the 
notice  being  to  enable  the  court  to 
prepare  a  special  bill  of  exceptions,  so 
as  to  disclose  briefly  and  distinctly  such 
part  of  the  record  or  proceeding  as  will 
present  to  the  court  of  review  the  par- 
ticular question  involved.  No  doubt, 
of  the  character  and  sufficiency  of  such 
notice,  may  beeome  questions  for  the 
eourt  of  review,  as  when  the  lower 
court  has  deemed  the  notice  insufficient 
to  comprehend  all  the  rulings  sought  to 
be  presented;  but  where,  as  in  the  pres- 
ent case,  the  lower  court  has,  pursuant 
to  the  notice,  fully  and  correctly  pre- 
pared the  special  bill  of  exceptions  so 
as  to  present  briefly  and  distinctly  each 
question  urged  for  reversal,  there  is, 
properly,  no  question  as  to  the  suffleien- 
cv  of  the  notice."  Loesch  v.  Koehler, 
144  Ind.  278,  41  N.  E.  326,  43  N.  E. 
129, 
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question  involved  on  which  it  is  desired  to  have  the  opinion  of  that 

court." 

4.  Contents  of  Record.  —  If  the  question  reserved  involves  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict,"  the  refusal  of  the  court 
to  give  an  instruction  asked  for  by  appellant,"  or  error  in  admitting 


86.  Rev.  St.  (Ind.),  1908,  $669; 
Downs  v.  Opp,  82  Ind.  166;  Dillon  v. 
Bell,  9  Ind.  320;  Bowen  v.  McDougle,  7 
Ind.  414;  Firitzenger  v.  State,  31  Ind. 
App.   356,   67   N.    E.   1006. 

Record  Must  Show  Questions. — As  in 
the  absence  of  countervailing  facts  the 
presumptions  are  in  favor  of  the  rul- 
ings of  the  trial  court,  "the  record  must 
be  so  made  up  as  to  clearly  show  the 
rulings  to  exclude  the  presumption  re- 
ferred to,  and  to  make  it  affirmatively 
appear  that  the  rulings  were  harmful 
to  appellant."  Shugart  v.  Miles,  125 
Ind.  445,  25  N.  E.  551.  See  also  Per- 
kins v.  Hayward,  124  Ind.  445,  24  N. 
E.  1033;  Conner  v.  Town  of  Marion, 
112  Ind.  517,  14  N.  E.  488;  Indiana, 
etc.,  R.  Co.  V.  Adams,  112  Ind.  302, 
14  N.  E.  80;  Downs  v.  Opp,  82  Ind. 
166. 

What  Must  Appear. — "In  order  to 
present  a  question  under  this  section  of 
the  code,  the  bill  of  exceptions  must 
show  that  the  particular  question  of 
law  was  decided  by  the  court,  during 
the  progress  of  the  cause,  that  an  ex- 
ception was  reserved,  and  that  the  par- 
ty notified  the  court  that  he  intended 
to  take  the  question  of  law  to  the  su- 
preme court  upon  the  bill  of  excep- 
tions only.  If  the  particular  question 
of  law  was  not  decided  by  the  lower 
court,  it  is  manifest  that  this  court 
has  no  power  to  decide  the  question. 
.  .  .  Again,  if  the  question  is  de- 
cided during  the  progress  of  the  cause, 
an  exception  must  be  reserved  to  the 
decision,  in  order  to  save  the  question. 
This  rule  is  familiar,  and  is  as  appli- 
cable to  a  question  reserved  under  sec- 
tion 347  of  the  code  as  to  a  question 
presented  in  any  other  way."  Short  v. 
Stutsman,  81  Ind.  115. 

Fragmentary  References. — "We  have 
no  doubt  that  an  independent  and  dis- 
tinct ruling  upon  evidence  may  be  pre- 
sented as  a  reserved  question  of  law, 
under  the  statute,  but  we  are  equally 
clear  that  questions  and  answers  con- 
nected with  other  evidence  cannot  be 
reserved  by  a  bill  which  does  not  bring 
in  all  the  evidence  upon  the  subject  to 
which    the    questions    and    answers    re- 


late. Evidence  cannot  be  understood 
when  wrenched  from  that  with  whieh 
it  is  connected,  nor  can  it  be  known 
whether  error  in  ruling  upon  it  was 
not  obviated  by  other  rulings  or  cured 
by  other  evidence.  A  practice  that 
would  permit  the  dissection  of  evidence 
and  its  presentation  in  fragments, 
would  make  it  impossible  for  the  ap- 
pellate tribunal  to  apply  the  rule  of 
the  statute  that  where  a  judgment  is 
right  upon  the  merits,  there  shall  be 
no  reversal."  Smith  v.  James,  131  Ind. 
131,  30  N.  E.  902. 

Contents    of    Record. — When    the    ef- 
ror   complained   of   was   the   refusal   of 
the  trial  court  to  allow  the  filing  of  an 
answer    set    out    in    the    bill    of    excep- 
tions,  but   the   complaint   was   not   em- 
bodied   in    the    bill    of    exceptions,    the 
court  held  that  "without  the  complaint 
before  us  in  some  form,  we  are  unable 
to  judge  of  either  the  relevancy  or  the 
materiality    of    the    matters    alleged    in 
the  answer,  which  the  appellant  asked 
leave  to  file     .     .     .     Without  the  com- 
plaint  we    have   no   such    statement   in 
the  record  as  is  necessary  to  enable  us 
to    apprehend    the    particular    question 
involved."       (Miller    v.    Seligman,    58 
Ind.    460.)      But    when,    in    a    drainage 
case,  the  petition  to  establish  the  ditch, 
or  anything  contained  therein,  was  not 
called   in    question    on    the    appeal,   but 
the   questions  raised  are  regarding  the 
proper  disposition   of  the  objections  to 
the  report  of  the  commissioners,  which 
objections    did    not    at    all    depend    for 
their  validity   on   the   petition,  or  any- 
thing contained   therein,   it  is  unneces- 
sary to  embody  the  petition  in  the  bill 
of    exceptions,      ^he    statute    requiring 
the  record  to  embrace  sufficient  to   en- 
able   the    supreme    court    to    apprehend 
the       particular       question       involved. 
Blemel    v.    Shattuck,    133    Ind.    498,    33 
N.  E.  277. 

87.  American  Tin-Plate  Co.  V.  Will- 
iams, 30  Ind.  App.  46,  56,  65  N.  E. 
304. 

88.  American  Tin  Plate  Co.  r.  Will- 
iams, 30  Ind.  App.  46,  56,  65  N.  E. 
3u4. 
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certain  evidence,89  it  must  appear,  from  the  bill  of  exceptions,  that  the 
evidence  embraced  therein  contains  all  of  the  evidence  upon  the 
subject. 

When  such  question  arises  upon  the  giving  or  refusal  of  instructions, 
it  is  sufficient  to  incorporate  in  the  record  all  the  instructions  given  and 
refused,  together  with  the  statement  of  the  judge  that  there  was  com- 
petent evidence  introduced  at  the  trial  material  to  the  part  covered  by 
the  instructions,  relevant  to  the  question  involved  and  tending  to  sus- 
tain the  theory  of  the  party  who  believes  himself  aggrieved  by  the 
ruling  of  the  court.90 

5.  Questions  on  Competency  of  Witness.  —  A  question  upon  the 
competency  of  a  witness  may  also  be  reserved  under  this  statute,  and 
only  so  much  of  the  evidence  is  required  to  be  stated  as  will  enable 
the  appellate  tribunal  to  clearly  understand  the  nature  and  effect  of 
the  ruling  of  the  trial  court.91 


89.  Standish  v.  Bridgewater,  159  Ind. 
386,  65  N.  E.  189;  Acme  Cycle  Co.  V. 
Clarke,  157  Ind.  271,  61  N.  E.  561; 
Conner  v.  Town  of  Marion,  112  Ind. 
517,  14  N.  E.  488;  Indiana  B.  &  W.  R. 
Co.  v.  Adams,  112  Ind.  302,  14  N.  E. 
80;  Downs  v.  Opp,  82  Ind.  166;  Hedrick 
v.  Hedrick,  74  Ind.  78;  American  Tin- 
Plate  Co.  v.  Williams,  30  Ind.  App.  46, 
56,  65  N.  E.  304;  Bensch  v.  Farnsworth, 
9  Ind.  App.  547,  34  N.  E.  751,  37  N. 
E.   2S4. 

Record  Showing  Single  Question  and 
Answer. — "A  particular  ruling  upon 
evidence  admitted  may  not  be  saved 
for  review  by  thus  bringing  up  to  this 
court  a  fragment  of  the  evidence,  con- 
sisting of  one  question  propounded  to 
a  witness,  and  his  answer  thereto." 
American  Tin-Plate  Co.  v.  Williams,  30 
Ind.  App.  46,  56,  65  N.  E.  304.  See 
also  Acme  Cycle  Co.  v.  Clarke,  157  Ind. 
271,  61  N.  E.  561;  Smith  v.  James,  131 
Ind.  131,  30  N.  E.  902;  Conner  v.  Town 
of  Marion,  112  Ind.  517,  14  N.  E.  48S. 

Record  Must  Show  Objection  and  Ex- 
ception.— Where  an  appeal  is  taken  un- 
der this  provision,  and  the  question 
reserved  is  upon  the  admission  or  ex- 
clusion of  evidence,  the  bill  of  excep- 
tions should  show  that  the  objection 
was  made,  with  the  grounds  of  objec- 
tion, and  that  the  exception  was  taken 
at  the  time.  Fritzinger  v.  State,  31 
Ind.  App.  350,  67  N.  E.  1006. 

Documentary  Evidence  in  Record. — 
If  the  uuestion  regarding  the  admission 
of  evidence  involved  documents  and 
records,  such  documentary  evidence 
must   be   continued  in   the  record;    the 


statements  of  counsel  of  what  is  ex- 
pected to  be  proved  by  them,  cannot 
supply  the  lack  of  such  papers.  Bensch 
v.  Farnsworth,  9  Ind.  App.  547,  34  N. 
E.   751,  37  N.  E.  284. 

90.  Gieger  v.  Huenneke,  16  Ind.  App. 
326,  44  N.  E.  1117. 

Evidence  in  Record. — "No  question 
can  be  made  upon  the  correctness  of 
instructions  given  or  refused  unless 
either  the  entire  evidence  is  continued 
in  the  record,  or  there  is  a  compliance 
with  the  provisions  of  the  statute  and 
rule,  above  alluded  to.  (Sec.  642,  Burns 
R.  S.,  1894,  §630;  Horner's  R.  S.,  1896, 
§669,  Burns  Stat.,  1898,  Rules  XXIX. 
and  XXX.,  Sup.  Ct.),  or  unless  there 
is  sufficient  evidence  in  the  record  to 
show  affirmatively  that  the  instruc- 
tions given  were  wrong,  or  those  re- 
fused proper,  or  unless  the  instructions 
given  are  so  radically  wrong  as  not 
to  apply  to  any  supposable  ease  which 
might  have  been  made  by  the  evi- 
dence." Geiger  v.  Huenneke,  16  Ind. 
App.  326,  44  N.  E.  1117. 

Necessity  of  Following  Statute. 
"When  a  party  desires  to  present  a 
case  under  §630  of  the  statute,  and 
rule  30  of  this  court,  he  must  pursue 
the  course  therein  indicated,  and  if 
he  pursues  a  different  course  we  must 
apply  the  appropriate  rules,  much  as 
we  should  prefer  to  have  the  questions 
presented  in  a  simpler,  clearer,  or  less 
expensive  mode."  Shewalter  v.  Berg- 
man, 123  Ind.  155,  23  N.  E.  686. 

91.  Smith  v.  James,  131  Ind.  131, 
30  N.  K  902. 
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6.  Only  Questions  of  Law  Reserved.  —  Only  questions  of  law  can  be 
reserved  for  presentation  to  the  supreme  court,02  and  not  questions 
of  mixed  law  and  fact.03  Neither  can  there  be  presented  a  question  aris- 
ing after  the  evidence  was  heard  and  the  court's  finding  announced84 

7.  Necessity  for  Motion  for  New  Trial.  —  When  the  reserved  ques- 
tion of  law  arises  on  the  trial  of  the  cause,  a  motion  for  a  new  trial  is 
necessary,  in  order  to  present  the  question  to  the  supreme  court.96 
The  reserved  question  must  be  stated  therein  as  a  ground  therefor,99 
and  an  exception  be  taken  to  the  overruling  of  the  motion.97 

8.  Questions  Arising  on  Demurrer.  —  If  it  arises  on  demurrer  it 
may  be  taken  on  the  pleadings  involved.98 

9.  Assigning  Error.  —  Error  must  be  assigned  in  this,  as  in  other 
cases.     Without  an  assignment  of  error  the  appeal  will  be  dismissed.99 

10.  Abandonment  of  Remedy.  —  Notwithstanding  the  reservation 
of  questions  by  a  party  to  the  cause,  and  the  announcement  of  his 
intention  to  prosecute  an  appeal  under  the  provisions  of  this  statute, 
such  party  may  at  any  time  abandon  such  intention,  and  may,  never- 
theless, prosecute  an  appeal  under  the  general  provisions  of  the  prac- 
tice act.1 


92.  Shugart  V.  Miles,  125  Ind.  445, 
25  X.  E.  551;  Woodward  v.  Baker,  116 
Ind.  152,  18  N.  E.  524;  Fonty  v.  Mor- 
rison, 73  Ind.  333. 

Questions  of  Weight  of  Sufficiency  of 
Evidence. — "It  was  not  contemplated 
by  the  statute  that  questions  depend- 
ing upon  the  weight  and  sufficiency  of 
the  evidence  should  be  presented  by 
the  practice  therein  provided,  nor  that 
the  mere  application  of  the  law  to  the 
facts  in  a  case,  as  in  special  findings, 
should  be  presented  in  the  manner  here 
attempted."  Hanev  v.  Farnsworth,  149 
Ind.  453,  49  N.  E.  383.  To  same  effect, 
Lautman  v.  Miller,  158  Ind.  382,  63  N. 
E.  761. 

93.  Lautman  v.  Miller,  158  Ind.  382, 
63  N.  E.  761;  Haney  v.  Farnsworth,  149 
Ind.  453,  49  N.  E.  383. 

Questions  of  Fact. — Questions  of  fact, 
or  mixed  questions  of  law  and  fact  de- 
cided by  the  trial  court,  are  not  con- 
templated by,  or  provided  for  by  the 
Btatute.  Woodward  v.  Baker,  116  Ind. 
152,  18  N.  E.  524. 

Illustration  of  Question  of  Mixed 
Law  and  Fact. — Whether  the  answer  of 
the  jury  to  a  special  question  was  sus- 
tained by  sufficient  evidence  is  not  a 
question  of  law,  but  a  mixed  question 
of  law  and  fact,  and  cannot  be  re- 
served under  this  provision.  Lautman 
v.  Miller,  158  Ind.  382,  63  N.  E.  761. 

94.  Haney  v.  Farnsworth,  149  Ind. 
453,  49  N.  E.  383. 


95.  Conner  v.  Town  of  Marion,  112 
Ind.  517,  14  N.  E.  488;  Rosseau  V.  Corey, 
62  Ind.  250;  Starner  v.  State,  61  Ind. 
300;  Love  v.  Carpenter,  30  Ind.  284; 
Garver  V.  Daubanspeck,  22  Ind.  238. 

The  Record  Should  Show  Fact. — Gar- 
ver   v.    Daubenspeck,    22    Ind.    238. 

96.  Conner  V.  Marion,  112  Ind.  517, 
14  N.  E.  488. 

Statement  on  Motion  for  New  Trial. 
When  but  a  single  cause  is  stated  in 
the  motion  for  a  new  trial,  and  at  the 
time  of  the  filing  of  the  motion  the 
declaration  of  intention  to  reserve  was 
made,  and  notice  thereof  given,  no  mis- 
understanding as  to  the  ruling  upon 
which  the  question  was  sought  to  be  re- 
served can  arise,  both  the  trial  court, 
and  the  parties  being  fully  informed 
as  to  the  ruling  reserved;  but  the  court 
does  not  decide  what  the  rule  would 
be  were  several  causes  for  a  new  trial 
assigned  in  the  motion,  that  not  be- 
ing necessary  for  a  decision  in  this 
case.  Shugart  v.  Miles,  125  Ind.  445, 
452,  25  N.  E.  551. 

97.  Conner  t;.  Town  of  Marion,  112 
Ind.  517,  14  N.  E.  488. 

98.  Rev.  St.  (Ind.),  1908,  §669; 
Downs  V.  Opp,  82  Ind.  166;  Bentley  v. 
Dunkle.   57   Ind.   374. 

99.  Elder  V.  Sidwell,  66  Ind.  316. 
See  also.  "Errors,  Assignment  of." 

1.  McKendrv  r.  Sinker,  1  Ind.  App. 
263,  27  N.  E.  506. 
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B.  Certification  of  Questions  by  Appellate  Court.  —  1.  By  the 
Court.  —  If  two  of  the  judges  of  the  appellate  court  of  any  division, 
are  of  the  opinion  that  a  ruling  precedent  of  the  supreme  court  is 
erroneous,  the  case,  with  a  written  statement  of  the  reasons,  shall  be 
transferred  to  the  supreme  court.2  When  the  appellate  court  is  equally 
divided  on  a  question,  the  cause  will  be  certified  to  the  supreme  court.3 

2.  Application  of  a  Party.  —  An  application  may  also  be  made  by 
the  losing  party  in  the  appellate  court,  for  the  transfer  of  a  cause  to 
the  supreme  court,  upon  the  ground  that  the  opinion  of  the  appellate 
court  contravenes  a  ruling  precedent  of  the  supreme  court,  or  that  a 
new  question  of  law  is  directly  involved  and  was  decided  erroneously.4 


2.  Burns  Rev.  St.,  1908,  §1894  (1); 
Crawford  &  McCrimmon  Co.  v.  Gose, 
43  Ind.  App.  373,  87  N.  E.  709;  Besa- 
ler  v.  Laughlin,  38  Ind.  App.  14,  77 
N.  E.  1047;  Coulter  v.  Bradley,  37  Ind. 
App.  697,  71  N.  E.  61;  City  Nat.  Bank 
v.  Goshen  Woolen  Mills  Co.,  35  Ind. 
App.  562,  589,  69  N.  E.  206;  Wagner 
V.  Carskadon,  28  Ind.  App.  573,  61  N. 
E.  976,  60  N.  E.  731;  Wabash  R.  Co. 
v.  Miller,  27  Ind.  App.  180,  60  N.  E. 
1127;  Western  Union  Tel.  Co.  v.  Fer- 
guson, 26  Ind.  App.  213,  59  N.  E. 
416.  See  also  Newman  v.  Gates,  150 
Ind.  59,  49  N.  E.  826. 

The  appellate  court,  when  making 
the  transfer,  may  recommend  the  chang- 
ing of  the  rule  (Western  Union  Tel  Co. 
P.  Ferguson,  26  Ind.  App.  213,  59  N. 
E.  416,  157  Ind.  64,  60  N.  E.  674,  1080), 
its  modification  (Pein  v.  Miznerr,  41 
Ind.  App.  255,  83  N.  E.  784;  Wabash  R. 
Co.  v.  Miller,  27  Ind.  App.  180,  60  N. 
E.  1127),  or  that  the  precedent  be  over- 
ruled (Crawford  &  MeCrimmina  Co.  V. 
Gose,  43  Ind.  App.  373,  87  N.  E.  709; 
Pein  v.  Miznerr,  41  Ind.  App.  255,  83 
N.  E.  784;  Cay  wood  v.  Supreme  Lodge 
Knights  &  Ladies  of  Honor,  41  Ind. 
App.  639,  84  N.  E.  782;  Staser  v.  Gaar, 
Scott  &  Co.,  38  Ind.  App.  696,  78  N. 
E.   987). 

Presumption  in  Failure  to  Transfer. 
Where  a  case  was  decided  after  this 
provision  went  into  effect,  which  it 
is  claimed  overruled  a  ruling  precedent 
of  the  supreme  court,  and  it  appears 
that  the  ease  was  not  transferred  to 
the  supreme  court,  the  conclusion  is  ir- 
resistible that  two  of  the  judges  of 
the  appellate  court  were  not  of  the 
opinion  that  the  ruling  precedent  of 
the  supreme  court,  as  declared  in  the 
case  it  was  deciding,  was  erroneous. 
Wagner  v.  Carskadon,  28  Ind.  App.  573, 
60  N.  E.  731,  61  N.  E.  976, 


3.  Haughton  V.  Aetna  Life  Ins.  Co. 
(Ind.  App.),  72  N.  E.  652;  Hudson  v. 
Wood  (Ind.  App.),  52  N.  E.  612;  D.  H. 
Davis  Coal  Co.  V.  Polland,  27  Ind.  App. 
697,  60  N.  E.  1124;  Island  Coal  Co.  V. 
Swaggerty,  27  Ind.  App.  697,  60  N. 
E.  1125. 

4.  Burns'  Rev.  St.,  1908,  §1394  (2); 
Kraus  v.  Lehman,  170  Ind.  408,  83  N. 
E.  714,  84  N.  E.  769;  Barnett  v.  Bryce 
Furnace  Co.,  157  Ind.  572,  62  N.  E.  6. 

"Losing  Party." — An  appellant  who 
secures  a  reversal  in  the  appellate 
court,  with  a  mandate  to  grant  a  new 
trial  is  not  a  "losing  party,"  within 
the  meaning  of  the  statute.  (Stan- 
dard Pottery  Co.  v.  Moody,  164  Ind. 
656,  74  N.  E.  242),  compare,  however, 
United  States  Cement  Co.  v.  Cooper, 
172  Ind.  599,  88  N.  E.  69,  in  which  the 
Standard  Pottery  Co.  c.  Moody  is  dis- 
tinguished, and  holds  that  a  party  who 
secures  a  reversal  in  the  appellate  court 
may,  nevertheless,  be  a  "losing  party," 
and  could  apply  for  a  transfer. 

Misapprehension  or  Misstatement  of 
Facts. — The  purpose  of  this  provision 
was  not  to  permit  the  transfer  of  a 
case  because  the  appellate  court  had 
misapprehended  the  facts,  or  misstated 
the  record,  but  only  when  the  opinion 
of  the  court  contravened  a  ruling  prec- 
edent, or  involved  an  erroneous  de- 
cision of  a  new  question.  Barrett  v. 
Bryce  Furnace  Co.,  157  Ind.  572,  62 
N.  E.  6. 

Transfer  by  Certiorari. — There  is  no 
authority  for  the  issuance  by  the  su- 
preme court  of  a  writ  of  certiorari  re- 
quiring the  appellate  eourt  to  certify 
up  the  transcript  or  papers  in  a  case, 
on  the  ground  that  the  decision  of  the 
appellate  court  contravenes  a  ruling 
precedent  of  the  supreme  court.  New- 
man v.  Gates,  150  Ind.  59,  49  N.  £. 
826.    See  the  title  "Certiorari." 
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3.  Application  for  Rehearing.  —  The  filing  of  a  petition  for  a  re- 
hearing of  the  case  by  the  appellate  court  is  essential  to  the  right  of 
transfer.5  The  application  for  the  transfer  of  the  case  must  state,  with 
particularity,  the  ground,  or  grounds  relied  on.8 

4.  Objections  to  Transfer.  —  Objections  to  the  transfer  of  a  case 
must  be  made  while  the  case  is  pending,  on  the  petition  to  transfer, 
and  cannot  be  made  on  a  petition  for  rehearing.7  The  application  for 
transfer  is  made  to  the  supreme  court.8  The  supreme  court  will  look 
only  to  the  decision  of  the  appellate  court  in  determining  the  applica- 
tion, and  is  neither  authorized  nor  required  to  examine  the  recurd  of 
the  case.9 


5.  United  States  Cement  Co.  v. 
Cooper,  172  Ind.  599,  88  N.  E.  69. 

6.  Burns'  Rev.  St.,  1908,  §1394  (2); 
American  Quarries  Co.  v.  Lay,  166  Ind. 
234,  76  N.  E.  517. 

Insufficient  Statement. — Assigning  as 
a  reason  that  there  "was  error  in  the 
decision  of  said  cause  in  the  appellate 
court,"  is  insufficient.  American  Quar- 
ries Co.  v.  Lay,  166  Ind.  234,  76  N.  E. 
517. 

Effect  of  No  Written  Opinion. — If  no 
written  opinion  be  tiled  by  the  ap- 
pellate court  in  affirming  the  judgment, 
no  application  for  the  transfer  of  the 
case  will  be  entertained.  Craig  v.  Ben- 
nett, 158  Ind.  9,  62  N.  E.  273.  See  also 
American  Quarries  Co.  t?.  Lay,  166  Ind. 
234,  76  N.  E.  517;  City  of  Huntington 
V.  Lusch,  163  Ind.  266,  71  N.  E.  647. 

What  Should  Be  Set  Out.— When  a 
transfer  is  asked  because  a  new  prin- 
ciple of  law  has  been  decided  errone- 
ously, such  principle  should  be  set  out 
with  particularity,  and  a  citation  of 
authorities  thereon  is  advisable;  the 
filing  of  a  brief  is,  however,  optional. 
American  Quarries  Co.  v.  Lay,  166  Ind. 
234,  76  N.  E.  517. 

This  statute  is  remedial  and  should 
receive  a  liberal  construction.  United 
States  Cement  Co.  v.  Cooper,  172  IncL 
599,  88  N.  K  69. 

7.  Kraus  c.  Lehman,  170  Ind.  408, 
83  N.  E.  714,  84  N.  E.  769. 

8.  Burns'  Rev.  St.,  190S,  §1394  (2); 
Kraus  v.  Lehman,  170  Ind.  408,  83  N. 
E.  714,  84  N.  E.  769.  See  also  Oster  t>. 
Broe,  161  Ind.  113,  64  N.  E.  918;  Payne 
v.  Terre  Haute  &  I.  R.  Co.,  157  Ind. 
616,  62  N.  E.  472,  56  L.  R,  A.  472. 

9.  Grand  Rapids  &  I.  R.  Co.  v.  Rail- 
road Comrs.,  167  Ind.  214,  78  N.  E. 
981;  American  Quarries  Co.  V.  Lav, 
166    Ind.    234,    76   N.    E.    517;    City    of 


Huntington   v.  Lnsch,   163   Ind.   266,   71 
N.  E.  647. 

Statement  in  Opinion  Conclusive. — 
"The  general  grounds  assigned  in  the 
petition  are  (1)  that  the  opinion  of  the 
appellate  court  contravenes  a  ruling 
precedent  of  the  supreme  court;  (2) 
that  a  new  question  of  law  is  involved, 
which  has  been  erroneously  decided  by 
the  appellate  court.  The  specific  rea- 
sons stated  in  the  petition  in  support 
of  the  general  grounds,  relate  to  the 
holding  of  the  appellate  court  in  sus- 
taining the  trial  court,  in  refusing  to 
give  to  the  jury,  over  the  appellant's 
request,  certain  special  instructions.  An 
inspection  of  the  court's  opinion  in 
this  case  discloses  that  no  question  for 
our  decision  is  presented  upon  the  spe- 
cific reasons  or  points  assigned  in  the 
petition,  because  none  of  the  instruc- 
tions given  or  refused  is  set  out  in 
the  opinion  at  length  or  in  substance. 
The  only  mention  in  the  opinion  in 
respect  to  instructions  is  the  following: 
'It  is  claimed  that  the  court  erred  in 
some  of  its  instructions  to  the  jury, 
and  in  rejecting  a  number  of  instruc- 
tions proposed  by  the  appellant.  Upon 
comparing  the  instructions  given  with 
each  other,  and  considering  these 
instructions  as  a  whole,  we  find 
that  the  court  fairly  presented 
the  case  to  the  jury,  and  in  its 
instructions  sufficiently  covered  the  per- 
tinent and  correct  instructions  which 
were  rejected.'  See  City  of  Hunting 
ton  v.  Lusch  (1904),  (Ind.  App.),  70 
N.  E.  402,  for  the  opinion  in  full.  Un- 
der this  mere  statement  in  regard  to 
the  instructions,  it  is  evident  that  we 
are  not  in  a  position  to  determine  the 
questions  which  the  petitioner  herein 
seeks  to  present."  City  of  Huntington 
v.  Lusch,  163  Ind.  266,  71  N.  E.  647. 
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VII.     IOWA.  —  A.     When    Important   Questions    Involved. 1. 

Amount  in  Controversy.  —  When  the  amount  in  controversy,  as  shown 
by  the  pleadings,  does  not  exceed  one  hundred  dollars,10  the  trial  judge 


10.  Code  (1897),  §4110;  Percival  v. 
Strathman,  112  Iowa  747,  84  N.  W. 
929;  Madison  v.  Spitsnogle,  58  Iowa 
369,  12  N.  W.  317. 

How  Amount  Ascertained.  —  The 
amount  in  controversy  is  to  be  ascer- 
tained from  the  pleadings  alone  (Buck- 
land  V.  Shephard,  77  Iowa  329,  42  N. 
W.  311;  Ormsby  v.  Nolan,  69  Iowa  130, 
28  N.  W.  569;  Holmes  V.  Hull,  48  Iowa 
177),  not  from  the  evidence  (Ormsby 
v.  Nolan,  69  Iowa  130,  28  N.  W.  569). 
But  the  amount  of  the  claim  and  the 
counter-claim  cannot  be  added  together 
for  the  purpose  of  determining  the 
amount  (Fox  v.  Duncan,  60  Iowa  321, 
14  N.  W.  358;  Madison  v.  Spitsnogle, 
58  Iowa  369,  12  N.  W.  317). 

The  amount  is  to  be  "as  shown  by  the 
pleading;"  where  each  party  claims 
judgment  for  just  one  hundred  dollars 
against  his  adversary,  there  can  be  no 
appeal  without  a  certificate.  Thurston 
v.  Lamb,  90  Iowa  363,  57  N.  W.  875. 
See  also  Geyer  V.  Douglass,  85  Iowa  93, 
52  N.  W.  Ill;  Farley  v.  Geisheker,  78 
Iowa  453,  43  N.  W.  279;  Aslip  Bros.  v. 
Hard,  38  Iowa  697. 

Compare  Buckland  v.  Shephard,  77 
Iowa  329,  42  N.  W.  311,  where  the 
amended  petition  set  up  two  items,  one 
of  $4.62,  and  the  other  $63.99,  and  the 
defendant  admitted  the  item  of  $4.62, 
and  denied  all  the  other  allegations  in 
the  petition,  and  pleaded  a  counter- 
claim of  $102.06,  which  plaintiff  denied, 
and  judgment  was  subsequently  ren- 
dered for  plaintiff  for  $47.93.  It  was 
held  that  though  the  counter-claim  "is 
for  more  than  $100,  and  is  in  contro- 
versy; yet,  with  the  admission  of 
plaintiff's  claim,  it  is  not  possible,  un- 
der the  pleadings,  to  render  judgment 
against  either  party  for  more  than 
$100,"  and,  hence,  the  case  is  not  ap- 
pealable to  the  supreme  court  without 
a  certificate. 

Amount  In  Prayer  Not  Controlling. 
It  is  not  the  amount  in  the  prayer  of 
a  petitioner  that  determines  the  amount 
in  controversy;  that  question  is  settled 
by  the  body,  or  charging  part  of  the 
pleading.  Town  of  Central  City  v. 
Treat,  101  Iowa  109,  70  N.  W.  110; 
Hiatt  v.  Nelson,  100  Iowa  750,  69  N.  W. 
553;    Thompson    V.    Jaekson,    93    Iowa 
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376,  61  N.  W.  1004;  Nash  v.  Beckman, 
86  Iowa  249,  53  N.  W.  228;  Cooper  v. 
Dillon,  56  Iowa  367,  9  N.  W.   302. 

Effect  of  Consolidating  Actions. — 
Comstock  v.  Eagle  Grove,  133  Iowa 
589,  111  N.  W.  51;  Brock  v.  Barr,  70 
Iowa  399,  30  N.  W.  652.  But  see  that 
when  not  consolidated,  the  same  evi- 
dence is  to  control.  Hidy  v.  Hanson, 
116  Iowa  8,  89  N.  W.  36. 

Effect  of  Dismissal  of  Court  of  Claim. 
Though  the  amount  originally  sued  for 
be  in  excess  of  one  hundred  dollars,  if 
plaintiff  dismisses,  as  to  some  of  'his 
causes  of  action,  and  the  amount  re- 
maining does  not  exceed  one  hundred 
dollars,  a  certificate  is  necessary.  Coop- 
er v.  Wilson,  71  Iowa  204,  32  N.  W 
261. 

The  Amount  of  the  Judgment  Ren- 
dered Is  Immaterial. — Hancock  v.  Han- 
cock, 134  Iowa  475,  109  N.  W.  1003; 
Wald  v.  Wald,  124  Iowa  183,  99  N. 
W.  720;  Fullerton  v.  Cedar  Rapids,  etc., 
R.  Co.,  101   Iowa  156,   70  N.      W.   106. 

Compare. — Wilson  v.  Hawkeye  Ins. 
Co.,  74  Iowa  212,  37  N.  W.  162,  in 
which  the  petitioner  asked  judgment 
for  $150,  and  the  jury  awarded  $135.63. 
After  the  overruling  of  the  motion  for 
a  new  trial,  plaintiff  asked  leave  to 
file  a  paper,  in  which  he  withdrew  all 
claims  for  damages  in  excess  of  $99.99, 
and  offered  to  remit  from  the  verdict 
all  in  excess  of  that  amount,  which  was 
granted,  and  judgment  was  rendered  on 
the  verdict,  for  $99.99;  this  was  held 
to  be  a  controversy  in  which  a  certi- 
ficate was  required,  citing  and  fol- 
lowing: Geiger  v.  Chicago  &  N.  W. 
R.  Co.,  80  Iowa  492,  45  N.  W.  906; 
Bateman  v.  Sisson,  70  Iowa  518;  Milner 
v.  Gross,  66  Iowa  252.  But  such  an 
amendment  cannot  be  made  after  the 
term  (Sharp  v.  Nelson,  93  Iowa  466, 
61  N.  W.  946);  nor  can  a  remittitur  of 
the  amount  be  filed  after  entry  of 
judgment  (Kennedy  v.  Citizens'  Nat. 
Bank,  128  Iowa  561,  104  N.  W.  1021). 

Claim  Barred  by  Statute  of  Limita- 
tions.— The  amount  shown  in  a  coun- 
ter-claim, which  on  its  face  shows  that 
it  is  barred  by  the  statute  of  limita- 
tions, cannot  be  said  to  be  taken  as 
the   basis   for   determining  the   amount 
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may,  during  the  term  in  which  judgment  is  entered,  certify  that  the 
cause  is  one  in  which  an  appeal  should  be  allowed.11 


in  controversy.  Schultz  v.  Holbrook, 
86  Iowa  569,  53  N.  W.  285. 

Nor  can  an  amount  claimed  as  a 
credit,  but  not  interposed  as  a  counter- 
claim, be  considered  in  determining 
the  amount  in  controversy.  Kurtz  V, 
Hoffman,  65  Iowa  260,  21  N.  W.  597. 

Costs  are  not  considered  in  ascer- 
taining the  amount  in  controversy  con- 
templated by  the  statute.  Farley  v. 
GeiBheker,  78  Iowa  453,  43  N.  W.  279; 
Bradenberger  v.  Kigler,  68  Iowa  300, 
27  N.  W.  247;  Ardery  V.  Chicago,  B. 
&  O.  R.  Co.,  65  Iowa  723,  23  N.  W. 
141;  Hakes  v.  Dott,  54  Iowa  17,  6  N. 
W.  70.  See  also  State  v.  Tracy,  115 
Iowa  71,  S7  N.  W.  727.  Compare,  State 
v.  McCulloch,  77  Iowa  450,  42  N.  \V. 
367,  in  a  case  where  the  statute  makes 
the  costs  a  special  lien. 

Interest,  if  claimed,  in  the  petition, 
will  be  included  in  making  up  the 
amount  in  controversy.  (Koltze  V. 
Missenbrink,  74  Iowa  242,  37  N.  W. 
179;  Griffin  v.  Harriman,  74  Iowa  436, 
38  N.  W.  139;  Dryden  v.  Wyllis,  51 
Iowa  534,  1  N.  W.  703;  Holmes  v.  Hull, 
48  Iowa  177.)  But  where  there  was 
an  appeal  from  the  justice's  court  to 
the  circuit  court,  the  interest  on  the 
judgment  rendered  by  the  justice  can- 
not be  included  in  making  up  the 
amount  in  controversy  on  an  appeal 
from  the  circuit  court.  Hays  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  64  Iowa  593,  21 
N.  W.  93. 

Replevin  Action. — In  a  replevin  ac- 
tion, when  the  defendant  claims  only 
an  interest  in  the  property  involved, 
that  interest,  and  not  the  value  of  the 
property  itself,  determines  the  amount 
in  controversv.  Davis  v.  Wright,  54 
Iowa  752,  6  N.  W.  266;  Mohme  v. 
Livingston,  54  Iowa  458,  6  N.  W.  717. 

"Where  part  of  plaintiff's  claim  is  ad- 
mitted by  defendant,  the  difference,  as 
shown  by  the  pleadings,  is  the  amount 
in  controversv.  Thompson  V.  French, 
57  Iowa  559,  10  N.  W.  900. 

The  Amount  in  Controversy  May  Be 
Reduced  by  a  Tender. — Ilassett  v.  Ger- 
mania  Bldg.  Assn.,  78  Iowa  386,  43  N. 
W.  275;  Marlow  t\  Marlow,  56  Iowa 
229,  9   N.   W.   299. 

Cross  Appeal  as  Affected  by  Amount 
In  Controversy. — Where  there  is  an  ap- 
peal  and    cross    appeal,   and    the    entire 


sum  on  both  appeals  exceeds  one  hun- 
dred dollars,  the  cross  appeal  will  not 
be  dismissed   for  want  oi'  a  certificate 

on  the  gruund  that  it  involved  less  th:tn 
one  hundred  dollars.  Schultz  v.  Ford 
Bros.,    133    Iowa    402,    109    N.    W.    614. 

Appeals  in  mandamus  proceedings, 
are  not  affected  by  this  provision.  Dis- 
trict Twp.  of  Eden  v.  Independent  Dist. 
of  Templeton,  72  Iowa  687,  34  N.  W. 
472. 

Absence  of  Certificate. — Where  the 
amount  in  controversy  does  not  exceed 
one  hundred  dollars,  and  there  is  no 
certificate,  the  appeal  will  be  dismissed. 
Harrington  v.  Pierce,  38  Iowa  260. 

11.  Code  (la.),  1897,  §4110;  Perci- 
val  v.  Strathman,  112  Iowa  747,  84  N. 
W.  929;  Pollock  V.  Milburn,  112  Iowa 
528,  84  N.  W.  521;  Sharp  v.  Nelson, 
93  Iowa  466,  61  N.  W.  946;  Fallon  v. 
District  Twp.  of  Johnson,  51  Iowa  206, 
1  N.  W.  478. 

Under  the  earlier  statute,  it  was  held, 
that  the  certificate  must  be  made  and 
filed  at  the  time  of  the  rendition  of 
the  judgment  and  cannot  be  done  there- 
after, even  at  the  same  term  (Powers 
v.  Illinois  Cent.  R.  Co.,  97  Iowa  736, 
66  N.  W.  76;  Schultz  v.  Holbrook,  86 
Iowa  569,  53  N.  W.  285;  Foye  v.  Walk- 
er, 62  Iowa  251,  17  N.  W.  494);  the 
present  statute,  however,  expressly  pro- 
vides that  the  judgment  "may,  during 
the  term  in  which  the  judgment  was 
entered,"  grant  the  certificate.  Code, 
1S97,  $4110;  Fallon  V.  Dist.  Twp.  of 
Johnson  51  Iowa  206,  1  N.  W.  478; 
City  of  Independence  v.  Purdy,  48  Iowa 
675;  Lomax  v.  Fletcher,  40  Iowa  705; 
Nicely  v.  Rogers,  39  Iowa  441.  The 
previous  statute  made  no  express  pro- 
vision as  to  the  time  within  which  the 
certificate  was  to  be  made  and  filed. 
Foyer  v.  Walker,  62  Iowa  251. 

Filing  Nunc  Pro  Tunc. — The  certifi- 
cate cannot,  however,  be  made  at  the 
next  term  and  filed  nunc  pro  tunc. 
Hinesley  v.  Mahaska  County,  69  Iowa 
511,  29  N.  W.  433. 

Extension  by  Stipulation. — The  cer- 
tificate must  be  made  during  the  term 
at  which  the  judgment  appealed  from 
is  rendered,  and  the  parties  cannot  by 
stipulation  alter  this  requirement.  Fal- 
lon r.  Dist.  Twp.  of  Johnson,  51  Iowa 
206,  1  N.  W.  478. 
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2.  Certificate  on  Court's  Motion.  —  The  certificate  is  not  given  as 
a  matter  of  right;12  and  should  be  granted  only  on  the  court's  own 
motion,  where  important  questions  of  law  are  involved,  which  should 
be  determined  in  order  that  the  decision  may  serve  as  a  precedent.13 

3.  Record  To  Show  Timely  Granting.  —  It  must  appear  affirmative- 
ly that  the  certificate  was  granted  within  the  time  allowed  by  law.14 

4.  Effect  of  Filing  Certificate.  —  Upon  the  certificate  being  filed, 
the  cause  is  appealable,  regardless  of  the  amount  involved.15 

B.  Actions  Involving  Real,  Estate.  —  A  certificate  is  not  required 
in  any  action  in  which  an  interest  in  real  estate  is  involved,  though  the 
amount  in  controversy  be  less  than  one  hundred  dollars.16 


Statement  in  Abstract. — A  statement 
in  the  abstract  that  "the  court  before 
whom  the  said  cause  was  tried  signed  a 
certificate,"  etc.,  must  be  considered 
in  connection  with  the  fact  that  the 
abstract  sets  out  the  certificate  in  full, 
and  the  certificate  purports  to  be  signed 
by  "Z.  A.  Church,  Judge."  Further- 
more, an  act  required  to  be  performed 
by  a  "judge,"  may  be  lawfully  per- 
formed by  such  judge  while  sitting 
as  a  "court."  Salinger  v.  Western 
Union  Tel.  Co.,  147  Iowa  484, 126  N.  W. 
362. 

Cases  Involving  Similar  Parties. — A 
certificate  filed  in  one  of  two  cases  be- 
tween the  same  parties  does  not  obvi- 
ate the  necessity  of  filing  a  certificate 
in  the  other  case.  Johnson  v.  Marshall 
(Iowa),   80   N.   W.   395. 

12.  Hager  v.  Adams,  70  Iowa  746, 
30  N.  W.  36;  Meeker  v.  Chicago,  M.  & 
St.  P.  E.  Co.,  64  Iowa  641,  21  N.  W.  120. 

Judicial  Discretion. — ' '  The  power 
conferred  by  the  statute  to  certify  a 
case  involving  less  than  one  hundred 
dollars,  should  be  exercised  by  the  trial 
court  with  judicial  discretion,  and  not 
as  a  matter  of  grace  or  courtesy  to  the 
party  applying  therefor."  McLaughlin 
v.  Bradley  (Iowa),  118  N.  W.  389. 

13.  Meeker  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  64  Iowa  641,  21  N.  W.  120. 

Stipulation  for  Certificate. — It  is  not 
competent  for  the  parties  to  stipulate 
that  the  judge  shall  make  a  certificate 
entiling  the  unsuccessful  party  to  ap- 
peal. Fallon  v.  Dist.  Township  of  John- 
son, 51  Iowa  206,   1  N.  W.  478. 

14.  Callanan  v.  Kossuth  County,  94 
Iowa  408,  62  N.  W.  784;  Babcock  v. 
Chickasaw  County,  60  Iowa  752,  14 
N.  W.  315;  Hakes  v.  Dott,  54  Iowa  17, 
6   N.   W.   70. 

Ruling  on  Motion  for  New  Trial  as 
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Affecting  Time. — Where  a  motion  to  va- 
cate the  judgment  and  for  a  new  trial 
was  not  ruled  on  until  a  subsequent 
term,  a  certificate  may  properly  be 
made  at  that  time,  as  the  ruling  then 
made  was  the  final  disposition  of  the 
cause.  Hickok  v.  Buell,  51  Iowa  655, 
2  N.  W.  512. 

Presumption  of  Filing. — A  certificate 
which  was  properly  signed  at  the  term 
at  which  the  cause  was  tried,  will  be 
presumed,  in  the  absence  of  evidence 
to  the  contrary,  also  to  have  been  filed 
at  that  term.  Long  v.  Chicago,  M.  & 
St.  P.  E.  Co.,  64  Iowa  541,  21  N.  W. 
23. 

15.  Code  (la.),  1897,  §4110;  Perci- 
val  v.  Strathman,  112  Iowa  747,  84  N. 
W.  929. 

Application  of  Statute. — In  cases  in- 
volving an  interest  in  real  estate,  or 
when  the  amount  in  controversy  ex- 
ceeds one  hundred  dollars,  the  right  to 
appeal  exists  without  the  necessity  of 
certification  of  questions.  Code  (la.), 
1897,  §4110.  And  see  infra,  next  sec- 
tion. 

16.  Code   (la.),  1897,  §4110. 

Action  for  damages  for  unlawful  re- 
moval of  a  gate  and  fence,  is  an  ac- 
tion involving  an  interest  in  real  prop- 
erty, and  appealable  regardless  of  the 
amount  involved.  McBurney  v.  Graves, 
66  Iowa  314,  23  N.  W.  682. 

Action  to  quiet  title,  appealable  re- 
gardless of  amount  involved.  Jones  v. 
Blumenstein,  77  Iowa  361,  42  N.  W. 
321. 

Action  To  Establish  Liens. — Actions 
to  establish  liens  on  real  estate  are  not 
within  this  exception,  and  if  the  amount 
in  controversy  be  less  than  one  hundred 
dollars  a  certificate  is  required.  Col- 
yar  v.  Pettit,  63  Iowa  97,  18  N.  W. 
694;  Johns  v.  Pattee,  61  Iowa  393,  16 
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C.  Equity  Cases.  —  A  certificate  is  also  required  in  equity  actions 
if  the  pleadings  show  that  the  amount  in  controversy  does  not  exceed 
one  hundred  dollars.17  Such  provision  is  not  unconstitutional,  so  far  as 
it  affects  suits  in  equity.18 

D.  When  Pleadings  Pail  To  Show  Amount  in  Controversy. 
When  the  pleadings  in  the  cause  fail  to  show  the  amount  in  controversy, 
or  involves  property  the  value  of  which  is  not  stated,  no  certificate  is 
required  to  entitle  either  of  the  parties  to  an  appeal.19 

E.  The  Certificate.  —  1.  Confers  Jurisdiction.  —  The  certificate, 
being  jurisdictional,  and  involving  the  authority  of  the  court  to  hear 
the  appeal,  its  sufficiency  will  be  considered  even  without  suggestion  of 
the  parties.20 

2.  Form.  —  Under  the  present  practice  the  trial  judge  is  not  re- 
quired to  certify  questions  of  law,  or  to  specify  the  particular  ques- 


N.  W.  280.  In  an  action  to  enforce  a 
mechanic's  lien  a  certificate  is  neces- 
sary if  less  than  one  hundred  dollars  is 
involved.  Andrews  v.  Burdick,  62  Iowa 
714,   16   N.   W.   275. 

An  action  to  enforce  a  mortgage  lien 
does  not  involve  title  to  real  estate. 
Brown  v.  Smith,  76  Iowa  315,  41  N. 
W.  27. 

17.  Teager  v.  Landsley,  69  Iowa  725, 
27  N.  W.  739;  Andrews  V.  Burdick,  62 
Iowa  714,  16  N.  W.  275;  Johns  v.  Pat- 
tee,  61  Iowa  393,  16  N.  W.  280. 

18.  Andrews  v.  Burdick,  62  Iowa  714, 
16   N.   W.   275. 

As  Affecting  Right  of  Trial  De  Novo. 
This  provision  is  not  inconsistent  with 
the  provisions  of  the  code,  providing 
generally  for  a  trial  de  novo  of  equity 
on  appeal,  it  being  "a  limitation 
and  restriction  upon  that  section,  ex- 
cluding, from  its  provisions  cases  in- 
volving less  than  one  hundred  dollars. " 
Andrews  v.  Burdick,  62  Iowa  714,  16 
N.  W.  275. 

19.  Miles  r.  Tomlinson,  110  Iowa 
322,  81  N.  W.  587;  First  Nat.  Bank  of 
Peterson  r.  Bourdelais,  109  Iowa  497, 
80  N.  W.  553;  Democrat  Pub.  Co.  V. 
Lewis,  90  Iowa  304,  57  N.  W.  869; 
District  Twp.  of  Eden  v.  Independent 
Dist.  of  Templeton,  72  Iowa  689,  34 
N.  W.  472.  See  also  State  r.  Tracy, 
115  Iowa  71,  S7  N.  W.  727,  holding  that 
a  certificate  is  not  required  in  disbar- 
ment proceedings.  Henkle  v.  Keota, 
68  Iowa  334,  27  N.  W.  250;  Babcock  V. 
Township  Board  of  Equalization,  65 
Iowa  110,  21  N.  W.  207. 


20.  Hawkeye  Ins.  Co.  v.  Erlandson, 
84  Iowa  193,  50  N.  W.  881;  White  v. 
Beatty,  64  Iowa  331,  20  N.  W.  459. 

"There  can  be  no  review  'unless  the 
trial  judge  shall,  during  the  term  in 
which  judgment  is  entered,  certify  that 
the  cause  is  one  in  which  the  appeal 
should  be  allowed,  and,  upon  such  cer- 
tificate being  filed,  the  same  shall  be 
appealable,  regardless  of  the  amount 
in  controversy, '  ' '  and  when  the  evi- 
dence is  not  taken  down  in  shorthand, 
and  no  bill  of  exceptions  is  filed,  but 
the  certificate  filed  by  the  trial  judge 
reciting  the  issues,  "certain  rulings 
on  the  admissibility  of  evidence,  say- 
ing, had  they  been  the  other  way,  judg- 
ment would  have  been  for  defendant, 
and  added  that:  'It  is  thought  of  sub- 
stantial interest,  in  the  administration 
of  law  governing  such  a  contract,  to 
have  the  decision  of  the  supreme  court 
upon  the  admissibility  of  evidence  of- 
fered by  the  plaintiff  and  received  by 
the  court,  and  the  questions  relating 
thereto  are  hereby  certified  to  the  ap- 
pellate court  by  the  judge  sitting  in  the 
district  court  in  and  for  Jefferson 
County,'  "  it  was  held  that  the  certifi- 
cate was  not  such  as  was  required  by 
the  statute.  Fritz  v.  Snider,  147  Iowa 
352,  126  N.  W.  336. 

Certificate  To  Be  Construed  Liberally. 
On  a  motion  to  dismiss,  the  court  will 
construe  the  certificate  liberally  to 
avoid  dismissal.  Sarver  v.  Chicago,  B. 
&  Q.  E.  Co.,  104  Iowa  59,  73  N.  W. 
498. 
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tions  to  be  decided,21  it  being  sufficient  for  him  to  make  a  certificate 
allowing  the  appeal.22 

F.  Assigning  Error.  —  While  formerly  it  was  necessary  to  assign 
errors,  as  in  the  case  of  other  appeals  in  an  action  at  law;23  that  pro- 
vision having  been  repealed,  no  assignment  of  errors  is  required  in  any 
case,  either  at  law  or  in  equity,  pending  in  the  supreme  court.24  All 
that  is  now  required  is  that  the  appellant  shall  point  out  the  errors 
relied  upon  for  a  reversal,  with  such  definiteness  that  the  appellee  and 
the  court  may  ascertain  the  precise  errors  relied  on  by  him,  without 
searching  through  the  entire  abstract  or  argument.25 

G.  The  Record.  —  1.  Pleadings  Need  Not  Be  Abstracted.  —  On 
appeal  upon  allowance  of  certiticate,  it  is  not  necessary  for  the  appel- 
lant to  abstract  the  pleadings.26 

2.  Record  Must  Disclose  Reviewable  Questions.  —  The  questions 
to  be  decided  must  arise  in  the  record,  as  in  causes  appealable  without 
certificate,  and  upon  appeal  are  to  be  presented  and  disposed  of  in 
pursuance  of  like  procedure.27 


21.  Percival  v.  Strathman,  112  Iowa 
747,  84  N.   W.   929. 

"The  certificate  required  is  of  the 
cause,  and  not  of  the  qnestions  to  be 
decided."  Fritz  v.  Snider,  147  Iowa 
352,   126   N.   W.   336. 

22.  Percival  v.  Strathman,  112  Iowa 
747,   84  N.   W.   929. 

Certification  of  Questions. — The  pres- 
ent statute  (Code,  $4110),  differs  radi- 
cally from  the  previous  statute  as  to 
the  form  of  the  certificate  required; 
the  present  statute  requiring  the  judge 
to  ' '  certify  that  the  cause  is  one  in 
which  the  appeal  should  be  allowed," 
while  the  previous  statute  (Code,  §3173) 
required  the  judge  to  certify  "that 
such  cause  involves  the  determination 
of  a  question  of  law  upon  which  it  is 
desirable  to  have  the  opinion  of  the 
supreme  court."  So  that  the  cases 
involving  questions  such  as  are  pre- 
sented iD  Tucker  v.  Anderson,  97  Iowa 
452,  and  the  earlier  cases  requiring  that 
the  certificate  not  alone  show  that 
questions  of  law  were  involved,  but 
that  the  questions  involved  were  nec- 
essary to  be  determined  as  conclusive 
of  the  rights  of  the  parties,  are  no 
longer  applicable.  Even  prior  to  the 
Code  of  1897,  on  an  objection  "that 
the  certificate  was  not  in  proper  form, 
because- — first:  the  facts  are  not  found 
by  the  judge;  and,  second:  because  no 
question  of  law  is  presented,"  the  court 
said:  "We  see  no  merit  in  either  of 
these  claims."  Menefee  v.  Chesley,  98 
Iowa  55,  66  N.  W.  1038. 


23.  Percival  v.  Strathman,  112  Iowa 
747,  84  N.  W.  929. 

24.  Code  (Supp.  1907),  $4136,  as 
amended  Acts  30th  Gen.  Assembly,  ch. 
126;  Dale  v.  Colfax  Consol.  Coal  Co., 
131  Iowa  67,  107  N.  W.  1096.  See  the 
title  "Errors,  Assignment  of." 

25.  Dale  v.  Colfax  Consol.  Coal  Co., 
131  Iowa  67,  107  N.  W.  1096. 

Errors  To  Be  Pointed  Out. — "As- 
signments of  error  as  such  are  no  long- 
er essential  to  a  review  of  the  rulings 
of  the  district  court  (section  4136,  Code 
Supp.  1907),  but  this  court  is  entitled 
to  know  the  errors  relied  on  for  re- 
versal, and  this  much  is  exacted  by  rule 
54.  The  record  will  no  more  be 
searched  to  ascertain  the  rulings  hinted 
at,  but  not  stated,  than  formerly;  but, 
to  entitle  the  appellant  to  a  hearing 
thereon  the  particular  ruling  complained 
of  must  be  indicated,  and  where  to  be 
found  in  the  record  pointed  out." 
Cooper  v.  City  of  Oelwein,  145  Iowa  181, 
183,  123  N.  W.  955.  To  the  same  effect 
is  McCormick  Harv.  Mach.  Co.  v.  Me- 
Cormick,  128  Iowa  155,  103  N.  W.  204. 

Note: — The  cases  cited,  while  they 
did  not  go  up  on  certificate,  indicate 
the  procedure,  as,  after  the  granting  of 
the  certificate,  the  practice  on  appeal 
is  similar  in  all  eases.  See  the  title 
"Appeals." 

26.  Menefee  v.  Chesley,  98  Iowa  55, 
66  N.  W.  1038. 

27.  Fritz  v.  Snider,  147  Iowa  352, 
126  N.  W.  336,  citing  Kistner  v.  Conery, 
109  Iowa  439,   80  N.  W.  522;   Wood  v. 
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VIII.  KANSAS.  —  The  provision  allowing  an  appeal  upon  cer- 
tificate  in  certain  cases,28  has  been  omitted  from  the  Revision  of  1909.29 

IX.  LOUISIANA.  —  A.  Certificate  by  Appellate  Court.  —  1. 
General  Authority.  —  The  Louisiana  constitution30  provides  that  the 
courts  of  appeal  shall  have  the  power  to  certify  to  the  supreme  court 
any  question  or  proposition  of  law  arising  in  any  case  pending  before 
them,  concerning  which  they  desire  the  instruction  of  that  court  for 
its  proper  decision.31  Such  certification  must  be  on  questions  of  law 
based  on  statements  of  fact  found  by  the  court  of  appeal." 


Griffith,  141  Iowa  314,  119  N.  W.  745; 
Percival  V.  Strathman,  112  Iowa  747, 
84  N.  W.  929. 

' '  What  questions  are  presented  by  the 
record,  and  the  influence  of  any  errors 
discovered,  ...  is  for  this  court 
alone  to  determine.  In  the  absence  . 
.  .  of  any  record  evidencing  the  rul- 
ings complained  of,  the  appeal  must  be 
.  .  .  dismissed."  Fritz  v.  Snider, 
147  Iowa  352,  126  N.  W.  336. 

28.  Gen.   St.    (1905),   $5467. 

29.  Gen.   St.    (1909),   $6161. 

30.  Const.    (La.)    Art.   101. 

31.  Newton  v.  Mutual  Life  Ins.  Co., 
128  La.  737,  55  So.  337;  Ashley  Co.  Ltd. 
v.  Bradford,  109  La.  641,  33  So.  634; 
Le  Seigneur  v.  Bessan,  52  La.  Ann.  187, 
26   So.  S65. 

32.  Newton  c.  Mutual  Life  Ins.  Co., 
128  La.  737,  55  So.  337. 

Partial  Statement  of  Facts. — The 
supreme  court  will  not  examine  the 
record  for  the  purpose  of  supplement- 
ing a  partial  statement  of  facts,  and, 
while  it  is  discretionary  with  the  court 
to  require  the  entire  record  to  be  sent 
up,  that  power  "is  to  be  exercised 
only  after  the  court  of  appeal  has  cer- 
tified to  the  supreme  court  a  question 
or  proposition  of  law  predicated  upon 
a  complete  statement  of  facts."  New- 
ton v.  Mutual  Life  Ins.  Co.,  128  La. 
737,  55  So.  337. 

Form  of  Certification  By  the  Court 
of  Appeals  to  the  Supreme  Court  for 
Instructions. — "To  the  Honorable  the 
Chief  Justice  and  Associate  Justices  of 
the  Supreme  Court  of  Louisiana:  In 
the  following  is  the  statement  of  facts, 
our  conclusions  of  law  therein,  also 
the  questions  of  law  upon  which  we 
desire  instructions  from  your  honorable 
court:  Poland  Le  Seigneur,  et  al.  vb. 
Mrs.  Elina  Bessan  and  Husband." 
[Then  follows  a  statement  of  facts, 
and  a  statement  by  the  court  of  each 
question   presented    in    the   case,   stated 


separately,  and  each  statement  con- 
taining the  opinion  of  the  court  of  ap- 
peal on  that  particular  question;  with 
citation  of  authorities  relating  there- 
to, and  a  discussion  of  such  authori- 
ties, the  certificate  then  concludes:] 
"Above  are  our  conclusions  of  law, 
which  we  give  to  facilitate  your  hon- 
orable court  in  instructing  us  on  ques- 
tions of  law,  which  we  respectfully 
certify  as  follows: —  (1)  Under  the 
state  of  facts  above  given  was  the 
property  averred  forfeited  to  the  state? 
(2)  If  forfeited  to  the  state,  were  not 
plaintiffs  debarred  from  recovering,  for 
the  reasons  given  in  our  original  opin- 
ton  hereto  attached?  (3)  Even  if  the 
property  was  never  forfeited,  or  was  re- 
deemed, as  the  defendant  has  been  in 
actual  and  open  possession  for  more 
than  three  years  since  the  majority  of 
the  plaintiffs,  is  not  the  action  pre- 
scribed under  the  tax  title  by  which 
he  acquired?  'In  our  original  opinion, 
we  decided  in  favor  of  defendant,  hold- 
ing that  the  property  had  been  for- 
feited. A  rehearing  was  granted,  which 
we  shall  not  decide  until  instructed 
by  your  honorable  court.'  To  this  ap- 
plication were  annexed  the  petition  and 
answer  in  the  case  given  above."  Le 
Seigneur  v.  Bessan,  52  La.  Ann.  187, 
26  So.  865. 

Facts  To  Be  Taken  as  Stated. — "It 
is  obvious,  from  the  reading  of  the  ar- 
ticle, that  the  questions  or  propositions 
submitted  to  the  Supreme  Court  are 
questions  predicated  upon  the  specific 
facts  of  the  particular  case  then  pend- 
ing before  the  court  of  appeals,  and  it 
is  not  the  duty  of  the  Supreme  Court 
to  ascertain  or  fix  facts  and  con- 
clusions of  fact.  For  the  purposes  of 
expressing  an  opinion,  it  has  to  take 
as  true  the  facts  of  the  case  as  found 
by  the  court  of  appeals.  That  this 
must  be  so  is  evident  from  the  fact 
that  the  parties  to  the  action  are  not 
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2.  Supreme  Court  May  Decide  Main  Case.  —  The  supreme  court 
may  thereupon  either  give  its  instruction  on  the  question  or  proposi- 
tion certified  to  it,  which  shall  be  binding  upon  the  court  of  appeal 
in  such  case,  or  it  may  require  that  the  whole  record  be  sent  up  for  its 
consideration,  and  thereupon  shall  decide  the  whole  matter  in  contro- 
versy in  the  same  manner  as  if  it  had  been  on  appeal  directly  to  the 
supreme  court.33 

B.  Certioraki  Requiring  Certification.  —  1.  Authority  To  Issue. 
The  supreme  court  may,  by  certiorari  or  otherwise,  require  the  courts 
of  appeal  to  certify  any  case  to  it  for  review  and  determination,  with 
the  same  power  and  authority  in  the  case  as  if  it  had  been  carried 
directly  by  appeal  to  that  court34 


bound  by  the  findings  of  the  court  of 
appeals  so  found,  but  are  entitled, 
under  the  concluding  clause  of  the  ar- 
ticle, to  apply  to  the  Supreme  Court 
(if  dissatisfied  with  the  judgment  ren- 
dered) for  a  writ  of  certiorari  to  have 
the  record  certified  up  to  it  for  review 
and  determination.  If  the  application 
be  granted  this  court  should  find  itself 
in  a  situation  to  pass  upon  the  facts 
and  law  of  the  case,  as  if  it  had  been 
carried  before  it  directly  by  appeal 
from  the  district  eourt,  and  not  be 
confronted  by  its  own  findings  of  fact, 
fixed  and  declared  by  anticipation. 
"While  the  findings  of  the  court  of  ap- 
peal are  to  be  taken  as  true  by  the 
supreme  court  for  the  purpose  of  ex- 
pressing an  opinion  at  the  request  of 
that  court,  the  latter  must  stand  un- 
committed as  to  the  actual  facts  of 
the  case,  and  also  as  to  the  law  there- 
of, if  the  facts  should  ultimately  be 
found  otherwise  than  as  declared  by 
the  court  of  appeals,  and  should  that 
difference  carry  with  it  a  change  in 
the  law  of  the  case  as  applicable  to 
the  actual  state  of  facts."  Le  Seig- 
neur v,  Bessan,  52  La.  Ann.  187,  26 
So.  865. 

33.  Const.  (La.)  Art.  101;  Newton 
v.  Mutual  Life  Ins.  Co.,  128  La.  737,  55 
So.  337;  Ashley  Co.  Ltd.  V.  Bradford,  109 
La.  641,  33  So.  634;  Le  Seigneur  v. 
Bessan,  52  La.  Ann.  187,  26  So.  865. 

When  Whole  Record  Sent  Up. — If  the 
whole  record  be  sent  up,  the  court 
shall  decide  the  whole  matter  in  con- 
troversy, as  if  it  had  been  on  appeal 
directly  to  the  supreme  court.  Baham 
v.  Stewart  Bros.  &  Co.,  109  La.  999, 
1010,  34  So.  54. 

What  Reviewable. — ' '  An  impression 
prevails,    when    a    case    is    brought    us 


under  Art.  101  of  the  Constitution,  we 
will,  as  a  matter  of  course,  deal  with 
it,  as  if  it  were  on  appeal,  and  pass 
upon  all  issues  involved  in  the  litiga- 
tion, whether  of  law  or  fact.  This  is 
a  mistake.  We  have  the  power  and 
authority  to  do  this,  but  it  is  a  matter 
of  discretion  with  the  court  as  to 
whether  it  is  called  on  to  examine  into 
and  dispose  of  the  facts."  Monteleone 
v.  Seabrook  Fire,  etc.  Ins.  Co.,  126  La. 
807,  813,  52  So.  1032. 

34.  Const.  (La.)  Art.  101.  See  also: 
Monteleone  v.  Seabrook  Fire,  etc.  Ins. 
Co.,  126  La.  807,  813,  52  So.  1032; 
Murphy  v.  Royal  Ins.  Co.,  52  La.  Ann. 
775,  27  So.  143. 

The  Certiorari  provided  for  by  Ar- 
ticle 101  of  the  constitution  of  1898, 
is  intended  to  subserve  a  different  pur- 
pose from  the  writ  of  certiorari  given 
by  the  code.  Donaldsonville  lee  Co. 
v.  Schlitz  Brew.  Co.,  104  La.  360,  29 
So.  114. 

Analagous  Statute. — This  provision 
of  the  constitution  is  given  in  the 
terms  of  the  Act  of  Congress  of  March 
3,  1891,  authorizing  the  supreme  eourt 
of  the  United  States  to  review  by  cer- 
tiorari the  decisions  of  the  circuit 
courts  of  appeal;  and  the  jurisprudence 
of  the  supreme  court  of  the  United 
States  under  the  Act  of  1891,  furnishes 
a  guide  in  the  exercise  of  that  juris- 
diction. Const.  1898,  Art.  101,  Act 
March  3,  1891,  26  St.  at  L.  828,  §6; 
In  re  Chetwood,  165  U.  S.  443,  17  Sup. 
Ct.  3S5,  41  L.  ed.  782;  Graver  v.  Faurot, 
162  U.  S.  435,  16  Sup.  Ct.  799,  38  L. 
ed.  1030;  Law  Ow  Ben  v.  United  States, 
144  U.  S.  47,  12  Sup.  Ct.  517,  35  L.  ed. 
868;  In  re  Law  Ow  Ben,  141  U.  S.  583, 
12  Sup.  Ct.  43,  35  L.  ed.  868. 

In  re  Murff,  50  La.  Ann.  998,  23  So. 
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2.  Rehearing  as  Necessary  Precedent.  —  The  application  will  not 
be  considered  unless  it  appears  from  the  papers  that  an  application 
for  rehearing  lias  been  made  in  the  court  of  appeals,  considered  and 
overruled. 

No  Exception. —  This  requirement  will  be  strictly  enforced.26 

3.  Application  Prior  to  Final  Judgment.  —  Snch  writ  will  not, 
however,  be  issued  and  the  lower  court  be  required  to  certify  a  case, 
until  after  final  judgment  is  rendered  in  the  cause.37 

4.  Issuance  Discretionary.  —  The  right  to  grant  or  withhold  a  writ 
under  this  provision,  is  discretionary,38  and  will  be  exercised  only  in 
special  or  extreme  cases,  whose  peculiar  circumstances  as  to  the  facts, 
or  the  law  governing  the  same,  justify  it  in  the  opinion  of  the  supreme 
court.39 


965.    To  the  same  effect,  In  re  McLain, 
50  La.  Ann.  999,  23  So.  965. 

Order  for  Review. — ' '  Considering  the 
character  of  this  case,  the  fact  of  di- 
vision among  the  judges  of  the  court 
of  appeals  thereon  (two  of  whom  con- 
cur in  reversing  the  judgment  ap- 
pealed from,  the  other  dissenting  and 
taking  the  view  of  the  case  presented 
by  the  district  judge),  and  considering 
that  there  is  drawn  in  question  what 
interpretation  of  article  2458,  Rev.  Civ. 
Code,  is  sustained  by  the  jurisprudence 
of  the  state,  as  established  by  the  de- 
cisions of  this  court,  and  therefore 
that  the  question  of  uniformity  or 
jurisprudence  arises,  it  is  ordered  that 
the  writ  of  review  do  issue,  that  the 
record  of  the  case  be  sent  up,  and  that 
the  judges  of  the  court  of  appeals  and 
the  attorneys  of  plaintiff  and  defend- 
ants be  notified,  and  that  a  delay  of 
thirty  days  from  the  date  of  this  order 
be  granted  the  litigants  to  file  briefs." 
Davenport  v.  Adler,  52  La.  Ann.  263, 
26  So.   836. 

Amount  Involved.  —  "When  the  al- 
leged error  of  the  court  of  appeals  in- 
volves but  a  small  amount,  the  com- 
plaining party  should  endeavor  to  have 
it  rectified  by  motion  for  new  trial, 
or  amendment  of  judgment,  or  at  least 
to  seek  relief  on  rehearing  before  ap- 
plying to  the  supreme  court  for  a  cer- 
tification of  the  case.  Schwam  &  Co. 
Ltd.  V.  Forgey,  51  La.  Ann.  752,  25 
So.  465.  See  also  Bernhardt  V.  Curtis, 
109  La.  171,  33  So.  125. 

35.  Supreme  Court  Rule  12  as 
amended,  52  La.  Ann.  xxxix,  28  So. 
iv;  Frellsen  v.  Ruddock  Cypress  Co. 
Ltd.,  108  La.  37,  32  So.  169;  In  re 
Huddleston,  106  La.  594,  31  So.  147; 
Colomb   v.  Rolling,   106  La.  37,  30   So. 


293.     See   also   Schwam   &   Co.  Ltd.   v. 
Forgey,   51   La.    Ann.    752,   25   So.   465. 

36.  In  re  Huddleston,  106  La.  594, 
31  So.  147;  Colomb  v.  Rolling,  106  La. 
37,  30  So.  293. 

The  Rule  Is  General  and  Admits  of 
No  Exception.  —  Frellsen  v.  Ruddock 
Cypress  Co.,  108  La.  37,  32  So.  169. 

Failure  to  Apply  For  Rehearing. — The 
court  of  appeals  may,  in  answering 
the  writ,  and  sending  up  the  record 
of  the  case,  call  attention  to  the  fact 
that  no  application  for  a  rehearing 
had  been  made.  Colomb  V.  Rolling,  106 
La.  37,  30  So.  293. 

37.  Schwartz  v.  Fidelity  &  Deposit 
Co.,  105  La.  161,  29  So.  479. 

"We  think  the  rights  of  the  ap- 
plicant will  be  sufficiently  protected  by 
reserving  to  him  the  right  (should  it 
be  finally  cast  in  the  action,  and  the 
judgment  against  it  be  brought  to  this 
court  for  review)  to  question  then  the 
correctness  of  the  judgment  of  the 
court  of  appeals  upon  this  exception. 
We  decline,  for  the  present,  to  review 
the  judgment  of  the  court  of  appeals, 
referred  to  in  the  application.  We  re- 
serve expressly  to  the  applicant  the 
right,  should  the  final  judgment  ren- 
dered in  the  cause  come  to  us  for  re- 
view, to  submit  to  us  at  that  time,  as 
one  of  the  questions  for  review,  the 
correctness  of  the  judgment  of  the 
court  of  appeals  sought  to  be  reviewed 
at  the  present  time."  Schwartz  v. 
Fidelitv  &  Deposit  Co.,  105  La.  161,  29 
So.  479. 

38.  Murphy  v.  Royal  Ins.  Co.,  52 
La.  Ann.  775,  27  So.  143;  In  re  Inger- 
soll,  50  La.  Ann.  748,  23  So.  889. 

39.  Murphv  V.  Roval  Ins.  Co.,  52 
La.  Ann.  775,  27  So.  143;  West  v. 
De  Moss,  50  La.  Ann.  1349,  24  So.  325; 
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5.     What  Reviewable.  —  The  writ  will  not  issue  to  review  mere 
questions  of  fact,40  but  once  the  writ  is  granted,  the  court  will  review 


In  re  Ingersoll,  50  La.  Ann.  748,  23  So. 
889.  See  Fuller  Bros.  v.  Duke,  124  La. 
396,  50  So.  433;  Gullat  &  Bro.  v.  Duke, 
124  La.  395,  50  So.  433;  Monroe  Mer- 
cantile Co.  Ltd.  v.  Elder,  51  La.  Ann. 
1773,   26   So.  437. 

The  court  will  not  review  the  de- 
cision of  a  lower  court  involving  no 
important  question  of  law,  and  exhibit- 
ing no  deviation  from  the  jurispru- 
dence of  the  state.  Williams  v.  Brons- 
sard,  51  La.  Ann.  333,  24  So.  808. 

No  Special  Class  of  Cases  Provided 
For. — "This  is  demonstrated  by  the 
fact  that  no  particular  kind  or  class 
of  eases  is  specified,  as  to  which  the 
application  may  be  made.  It  was  not 
intended  by  a  resort  to  the  power  here 
granted,  to  make  of  the  supreme  court 
a  sort  of  superior  court  of  appeals  over 
the  circuit  courts,  to  take  jurisdiction 
of,  and  hear  and  determine,  any  and 
all  cases  that  may  have  been  decided 
by  the  latter  courts,  in  the  exercise  of 
their  legitimate,  constitutional  juris- 
diction." In  re  Ingersoll,  50  La.  Ann. 
748,  750,   23  So.  889. 

When  Writ  Will  Issue. — "For  ex- 
ample, where  the  court  of  appeals  re- 
fuses to  be  guided,  in  a  clear  case,  by 
the  well  established  jurisprudence  as 
defined  and  laid  down  by  this  court, 
a  case  would  be  presented,  warranting 
this  court  in  sending  down  its  writ 
of  error,  to  bring  up  such  cause  for 
review  and  determination.  This  might 
be  necessary  to  enforce  uniformity  of 
jurisprudence  throughout  the  state  in 
the  courts  thereof.  Other  cases  for 
other  reasons  may  arise  justifying  a 
resort  to  the  writ;  care  being  always 
taken  against  its  abuse,  to  the  impair- 
ment of  the  dignity  and  power  and 
usefulness  of  the  courts  of  appeals,  and 
protracting  litigation,  and  deferring 
the  final  enforcement  of  just  rights." 
In  re  Ingersoll,  50  La.  Ann.  748,  750, 
23  So.  8S9. 

For  Uniformity  of  Decision. — The 
power  to  review  by  writ  of  certiorari 
was  conferred  on  this  court,  mainly  to 
secure  uniformity  of  decision  and  to 
authorize  such  review,  when  the  ques- 
tion decided  by  the  court  of  appeal 
was  one  of  law  and  public  importance. 
In  re  Murff,  50  La.  Ann.  998,  23  So. 
965. 


Question  To  Be  Pointed  Out. — "In 
matters  of  this  character  we  expect  not 
only  that  the  legal  principles  upon 
which  the  case  sought  to  be  reviewed 
was  decided,  should  not  be  admitted 
to  be  correct,  but  that  generally  they 
should  be  specially  attacked,  and  the 
claimed  departure  of  the  court  of  ap- 
peals in  their  decisions  from  the  juris- 
prudence of  the  state,  should  be  spe- 
cifically pointed  out  to  us."  Henkle 
v.  Bus'sey,  50  La.  Ann.  1135,  1136,  24 
So.  240. 

Conflicting  Adjudications.  —  Where 
the  decision  of  a  cause  in  the  court 
of  appeals  turns  on  a  point  at  issue, 
with  reference  to  which  the  preceding 
jurisprudence  of  the  supreme  court,  as 
established  by  the  adjudicated  cases,  is 
clearly  conflicting,  the  writ  of  review 
will  be  granted.  Miramon  v.  New  Or- 
leans, 52  La.  Ann.  1623,  28  So.  107. 

40.  Pugh  v.  St.  Louis,  I.  M.  &  S. 
E.  Co.,  50  La.  Ann.  1378,  24  So.  881; 
Maffaletta  v.  Wildenstein,  50  La.  Ann. 
1377,  24  So.  881;  Henkle  v.  Bussey,  50 
La.  Ann.  1135,  24  So.  240;  In  re  Mc- 
Lain,  50  La.  Ann.  999,  23  So.  965; 
In  re  Murff,  50  La.  Ann.  998,  23  So. 
965.  See  also  Goldman  v.  Goldman,  51 
La.  Ann.  761,  25  So.  555;  Monteleone  v. 
Seaboard  Fire,  etc.  Ins.  Co.,  126  La. 
807,  813,  52  So.  1032. 

Compare. — Murphy  v.  Boval  Ins.  Co., 
52  La.  Ann.  775,  799,  27  So.  143;  in 
which  the  court  said:  "that,  while  this 
court,  exercising  the  jurisdiction  con- 
ferred by  Art.  101  of  the  Constitution, 
will  not  undertake  to  review  either  as 
to  law  or  fact,  all  cases  which  may  be 
decided  by  the  other  courts  of  the 
state  .  .  .  nevertheless,  the  juris- 
diction thus  conferred  must  and  will 
be  exercised  in  any  proper  case, 
whether  the  issue  be  one  of  law  or 
fact  or  both;  the  question  as  to  what 
constitutes  a  proper  case  necessarily 
depending  upon  varied  circumstances, 
and  requiring  the  exercise  of  a  sound 
discretion."  Also,  "That  the  writ 
lies  only  to  review  questions  of  law,  is 
a  mistaken  conception  of  the  article 
of  the  constitution,  which  declares:  'It 
shall  be  competent  for  the  supreme 
court  to  require,  by  certiorari  or  other- 
wise, any  case  to  be  certified  from  the 
courts   of  appeal,  to  it  for  its  review 
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both  the  law  and  facts,  as  in  cases  directly  appealable  to  the  supreme 
court.41 

6.  Who  May  Apply  For  Writ.  —  The  parties  authorized  to  apply 
for  a  writ  under  this  provision,  are  the  parties  cast  in  the  suit,  or  any 
other  person  in  interest  who  may  feel  aggrieved  thereby,  and  not  some 
person  who  may  be  simply  interested  in  the  question  at  issue.42 

7.  Time  for  Making  Application.  —  The  authority  to  issue  the  writ 
cannot  be  exercised  unless  application  be  made  to  the  supreme  court, 
or  to  one  of  the  justices  thereof  not  later  than  thirty  days  after  the 
decision  of  the  court  of  appeal  has  been  rendered  and  entered.43 

8.  Form  of  Application.  —  The  application  for  certiorari    or    the 


and  determination,  trith  the  same  power 
and  authority  in  the  case  as  if  it  had 
been  carried  directly  by  appeal  to  this 
court.'  By  that  portion  of  the  quota- 
tion we  have  italicized,  it  plainly  ap- 
pears that,  once  the  writ  is  granted, 
and  the  case  is  before  us,  we  have  ex- 
actly the  same  jurisdiction  to  deter- 
mine as  to  its  facts,  as  well  as  to  the 
law  applicable  thereto,  as  we  have  in 
cases  directly  applicable  here.  And 
In  re  Ingcrsoll,  50  La.  Ann.  748,  23 
So.  889,  which  was  the  first  case  to 
construe  Article  101  of  the  Constitu- 
tion, and  which  announced  the  rule  of 
the  court  would  follow  in  granting  or 
withholding  the  writ,  it  was  said: 
'The  power  thus  lodged  in  the  supreme 
court  should  be  exercised  only  in  spe- 
cial or  extreme  cases,  whose  peculiar 
circumstances  as  to  the  facts,  or  the 
law  governing  the  same  justify,  in  the 
opinion  of  this  court,  a  resort  to  it.' 
As  against  this,  counsel  quotes  from 
the  syllabi  of  cases  decided  here  since 
the  decision  in  the  Ingersoll  case;  but 
an  examination  of  those  cases  shows 
the  statement  in  the  syllabi  to  be  too 
broad, — more  so  than  the  texts  of  the 
opinions  warrant.  The  case  at  bar, 
therefore,  is  considered  to  be  before  us 
for  judgment  on  the  evidence  as  to 
the  establishment  of  facts,  and  for 
judgment  on  the  law  as  applicable  to 
the  facts."  Davenport  v.  Adler,  52 
La.  Ann.  263,  265,  26  So.  836. 

41.  Davenport  v.  Adler,  52  La,  Ann. 
263,  26  So.  836. 

The  court  has  the  authority,  to  ex- 
amine both  the  law  and  the  facts 
"but  it  is  a  matter  of  discretion  with 
the  court  as  to  whether  it  is  called  on 
to  examine  into  and  dispose  of  the 
facts."  Monteleone  v.  Seaboard  Fire, 
etc.  Co.,  126  La.  807,  813,  52  So.  1032. 

What      Reviewable.  —  The      supreme 


court,  acting  on  a  case  brought  before 
it,  by  its  writ  of  review,  has  authority 
only  to  pronounce  void  the  judgment 
of  the  court  of  appeal;  but  the  court 
will  decline  "to  pass  upon  the  merits 
of  the  case,  coming  before  us  in  this 
irregular  and  roundabout  way,  when, 
by  proper  action  taken  to  bring  it  here 
on  appeal  from  the  court  of  first  in- 
stance, its  adjudication  upon  the  mer- 
its could  have  been  had  in  the  way 
provided  by  law."  State  v.  Rosen- 
stream,  52  La.  Ann.  2126,  28  So.   294. 

42.  Bonner  v.  Board  of  Assessors, 
52  La.  Ann.  2062,  28  So.  369;  Crescent 
City  R.  Co.  v.  Board  of  Assessors,  52 
La.   Ann.   2062,   28   So.   369. 

43.  Const.  (La.),  Art.  101.  Bonner 
v.  Board  of  Assessors,  52  La.  Ann.  2062, 
28  So.  369;  Crescent  City  R.  Co.  V. 
Board  of  Assessors,  52  La.  Ann.  206*2, 
28  So.  369. 

Rehearing.  —  "The  objection  urged 
by  the  respondents  to  the  effect  that 
the  30  days  prescribed  by  the  consti- 
tution within  which  an  application  for 
a  writ  of  review  may  be  applied  for, 
are  to  be  computed  from  the  date  of 
the  rendition  of  the  judgment  by  the 
court  of  appeals,  and  not  from  the 
date  when  a  rehearing  has  been  re- 
fused, has  been  thoughtfully  consid- 
ered by  this  court,  without  being  able 
to  sustain  it.  The  language  employed 
in  the  article  referred  to,  technically 
construed,  would  lead  to  the  construc- 
tion that  is  contended  for;  but  we  do 
not  see  how  this  court  could  be  ex- 
pected, or  reasonably  required  to  take 
jurisdiction  of  a  cause  still  pending 
and  undisposed  of  in  the  respondent's 
court  for  non  constat  that  they  might 
not  grant  the  rehearing,  and  render  a 
different  decree."  Solomon  v.  Gardi- 
ner, 52  La.  Ann.  217,  222,  26  So.  846, 
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writ  of  review,  are  not  considered  to  be  suits  brought  in  the  name  of 
the  state,  on  the  relation  of  the  applicant,  but  should  be  presented 
simply  in  the  name  of  the  plaintiff  or  defendant,  as  the  case  may  be, 
who  is  the  applicant,  preserving  the  original  caption  of  the  suit.44 

C.  Cases  in  City  Court  of  New  Orleans.  —  Cases  from  the  city 
court  of  New  Orleans  are  triable  de  novo  in  the  court  of  appeal,  and 
decided  without  written  opinion,  and  cannot  be  certified  to  the  supreme 
court.45 

D.  Cases  est  District  Courts.  —  This  power  does  not  extend  to 
judgments  rendered  by  the  district  courts  in  the  exercise  of  their  orig- 
inal jurisdiction.46 

X.  MAINE.  —  A.  Jurisdiction  of  Supreme  Court  Over  Report- 
ed Cases.  —  1.  From  Superior  Court.  —  The  supreme  judicial  court, 
sitting  as  a  court  of  law,  has  the  same  jurisdiction  of  all  questions  aris- 
ing on  reports  originating  in  either  superior  court,  as  if  they  had  orig- 
inated in  the  supreme  judicial  court,47  and  has  jurisdiction  as  a  court 
of  law  on  questions  of  law  arising  out  of  reported  cases.48 

Construction  of  "Report  of  Cases."  — "The  phrase  'reports  of  cases' 
was  employed  by  the  legislature  as  a  method  of  submitting  questions 
involving  both  law  and  fact,  in  the  most  comprehensive  manner  to  the 
decision  of  the  court  The  words  are  used  in  the  statute  in  their  generic, 
or  broadest  sense,  and  embrace  every  question  of  law  and  fact  which 
the  case  reported  involves.  The  language  of  the  statute  must,  therefore, 
be  held  to  require  submission  of  the  whole  controversy  in  the  law 
court. '  '48 

2.  Equity  Causes.  —  Upon  a  hearing  in  any  cause  in  equity,  the 
justice  hearing  the  same  may  report  the  cause  to  the  next  term  of  the 
law  court,  if  he  is  of  the  opinion  that  any  question  of  law  is  involved 
of  sufficient  importance  or  doubt  to  justify  the  same,  and  the  parties 
agree  thereto.60  The  cause  shall  then  be  entered,  and  copies  furnished 


44.  Donaldsonville  Ice  Co.  v.  Schlitz 
Brewing  Co.,  104  La.  360,  29  So.   114. 

Form  of  Petition  for  Review. — "Pe- 
titions addressed  to  this  court  for  the 
writ  of  review  should  begin:  'The  pe- 
tition of  plaintiff  (or  defend- 
ant, as  the  case  may  be)   in  the  cause 

entitled    " vs.    ,",    lately 

pending    in    the    court    of    appeals    for 

the circuit,    parish    of    , 

State  of  Louisiana,  with  respect  rep- 
resents,', etc.  The  term  'relator', 
should  not  be  used,  but,  instead,  simple 
'plaintiff',  or  'defendant',  as  the  case 
mav  be."  Donaldsonville  Ice  Co.  V. 
Schlitz  Brew.  Co.,  104  La.  360,  29  So. 
114. 

45.  Charlton  v.  McConnell,  104  La. 
230,  28  So.  1014. 

46.  State  ex  rel.  Green  v.  Porter, 
104  La.  538,  29  So.  273. 


47.  Rev.  St.   (Me.),  ch.  79,  §86. 

48.  Rev.  St.  (Me.),  ch.  79,  §46; 
Mather  v.  Cunningham  (Me.),  78  Atl. 
102. 

"Questions  of  Law." — "The  law 
court  never  assumes  to  pass  upon  ab- 
stract, or  moot  questions  of  law.  It 
is  only  when  the  'question  of  law'  is 
calculated  to  settle  some  controversy 
that  the  court  entertains  it."  Mather 
v.  Cunningham  (Me.),  78  Atl.  102. 

Must  Present  Legal  Question. — If  the 
report  presents  no  legal  question  for 
adjudication,  the  case  will  be  dismissed. 
Stanley  v.  Davis,  32   Me.   600. 

49.  Mather  V.  Cunningham  (Me.), 
78  Atl.  102. 

50.  Rev.  St.  (Me.)  1903,  ch.  79,  §25; 
Whittemore  v.  Russell,  78  Me.  337,  5 
Atl.  72;  Springer  V,  Austin,  75  M«. 
416. 
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by  the  plaintiff,  and  shall  be  heard  and  decided  by  the  law  court  in 
like  manner,  and  with  like  results,  as  is  provided  in  ease  of  appeals.51 
3.  Reporting  Exceptions.  —  When  the  trial  court  is  held  by  one 
justice,  a  party  aggrieved  by  his  opinions,  directions  or  judgments, 
may,  during  the  term,  present  written  exceptions  in  a  summary  man- 
ner, signed  by  himself  or  his  counsel,  and  when  found  true,  they  shall 
be  allowed  and  signed  by  such  justice;  but  if  he  deems  them  frivolous, 
and  intended  for  delay,  he  may  so  certify,  on  motion  of  the  party  not 
excepting."  The  exceptions  are  then  transmitted  at  once  by  such  jus- 
tice to  the  chief  justice,  and  shall  be  argued  in  writing  on  both  sides, 
within  thirty  days  thereafter,  unless  the  time  be  extended  by  the  pre- 
siding justice  for  good  cause  shown,  and  they  shall  be  considered  and 
decided  by  the  justices  of  the  supreme  court  as  soon  as  may  be,  and 
the  decision  certified  to  the  clerk  of  the  county  where  the  case  is  pend- 
ing.63 

B.  Report  To  Be  Signed.  —  The  supreme  court  will  not  consider  a 
case  sent  up  on  report,  unless  the  report  is  signed  by  the  justice  of  the 
court  from  whence  it  purports  to  come.64 

C.  Determination  of  Questions.  —  1.  For  Final  Disposition. 
The  case  cannot  be  sent  up,  unless  for  final  disposition,  as  the  court 
will  not  pass  on  interlocutory  questions.66 


Stipulation  of  Counsel. — Jurisdiction 
cannot  be  acquired  by  stipulation  of 
counsel  alone,  the  procedure  provided 
for  by  the  statute  must  be  followed. 
Whittemore  v.  Eussell,  78  Me.  337,  5 
Atl.  72. 

Purpose  of  Statute. — "The  provision 
for  reporting  an  equity  cause 
directly  to  the  law  court  without  any 
decree  by  the  court  in  the  county,  was 
intended  for  cases  depending  for  de- 
termination mainly  on  some  important 
or  doubtful  question  of  law,  the  de- 
cision of  which  would  practically  de- 
cide the  ease."  Hagar  v.  Whittemore, 
82  Me.  248,  19  Atl.  444. 

The  purpose  of  this  act  was  to  ex- 
pedite equity  procedure.  The  provision 
was  not  intended  for  every  case,  "but 
for  those  eases  where  the  solution  of 
the  question  of  law  involved  would 
ordinarily  dispose  of  the  case."  Shaw 
v.  Monson  Maine  Slate  Co.,  96  Me.  41, 
51  Atl.  285. 

51.  Rev.  St.  (Me.)  1903,  ch.  70,  §25, 
and  see  the  title  "Appeals." 

52.  Rev.  St.  (Me.)  1903,  ch.  79,  §55. 
This   section    also    applies    to    causes 

pending  in  the  superior  court.  Rev. 
St.  (Me.)  1903,  ch.  79,  §55;  Rev.  St. 
(Me.)   1903,  ch.  79,  §84. 

53.  Eev.  St.  (Me.),  1903,  ch.  79,  §55. 


54.  Blodgett  v.  Dow  (Me.),  13  Atl. 
580. 

A  Report  Defective  in  Any  Essential 
Particular  Will  Be  Dismissed. — Porter 
v.  Buckfield  Brand  R.  Co.,  32  Me.  539. 

55.  Mather  v.  Cunningham  (Me.), 
78  Atl.  102;  Fidelity  &  Casualty  Co. 
v.  Bodwell  Granite  Co.,  102  Me.  148, 
66  Atl.  314;  La  Forest  V.  William  L. 
Blake    Co.,   100    Me.    218,    60   Atl.   899. 

Reporting  Case  Before  Final  Decree. 
When  both  parties  present  exceptions 
to  the  master's  report,  and  thereupon, 
without  any  ruling  or  decision  by  the 
sitting  justice,  it  is  reported  to  the 
Law  Court  for  decision  upon  the  ex- 
ceptions, with  a  stipulation  that  "all 
further  issues  of  law  and  fact  neces- 
sary for  a  final  decision  of  this  cause" 
be  before  a  single  justice,  whose  de- 
cision "shall  be  accepted  as  final,"  the 
practice  is  irregular.  All  the  court  is 
authorized  to  do  is  to  sustain  or  over- 
rule the  exceptions,  and  the  court  can 
give  no  direction  as  to  the  final  dis- 
position of  the  cause.  A  eanse  should 
proceed  to  a  decree  upon  the  merits 
before  the  sitting  justice,  and  then 
come  to  the  law  court  by  appeal,  or 
the  whole  chuse  should  be  re- 
ported While  ordinarily,  a  particu- 
lar report  like  this  will  be  discharged, 
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2.  Questions  Relating  to  Pleadings.  —  When  a  case  is  reported 
to  the  supreme  court,  all  technical  questions  of  pleadings  are  waived, 
unless  the  contrary  appears.56 

3.  Raising  New  Questions  in  Appellate  Court.  —  No  questions  of 
law  but  those  raised  in  the  lower  court  and  stated,  will  be  passed  upon 
by  the  appellate  court.57 

D.  Amendments  After  Case  Reported.  —  After  a  case  is  sent  to 
the  law  court  for  final  determination,  that  court  will  not  allow  the 
pleadings  to  be  amended  as  a  matter  of  course,  but  only  when  neces- 
sary to  save  some  material  right,  and  then  usually  only  upon  terms.58 

E.  Costs.  —  The  certificate  of  decision  in  the  original  case  is  final 
and  conclusive  on  the  question  of  costs;  and,  where  the  option  of  the 
law  court  is  silent  as  to  costs,  none  are  allowed  to  either  party.59 

XI.  MASSACHUSETTS.  —  A.  Report  of  Case  After  Verdict. 
1.  Generally.  —  A  justice  of  the  supreme  court  or  of  the  superior 
court  after  verdict,  or  after  a  finding  of  the  facts  by  the  court,  or  a 
majority  of  the  justices  of  the  superior  court  sitting  for  the  trial  of  a 
cause  in  which  they  have  jurisdiction,  may  report  a  case  for  deter- 
mination by  the  supreme  court;00  but  unless  there  be  a  stipulation  by 


the  parties  in  this  case  having  stipu- 
lated that  after  the  decision  upon  the 
exceptions  by  the  law  court,  all  fur- 
ther issues  of  law  and  fact  are  to  be 
determined  finally  by  a  single  justice, 
and  the  ease  will  not  come  to  the  law 
court  again,  the  court  concluded  to  en- 
tertain the  limited  report;  but  this  is 
not  to  be  regarded  as  a  precedent  of 
practice.  La  Forest  v.  William  L. 
Blake  Co.,  100  Me.  218,  60  Atl.  899. 
And  see  Fidelity  &  Casualty  Co.  v.  Bod- 
well  Granite  Co.,  102  Me.  148,  66  Atl. 
314;  Mather  v.  Cunningham  (Me.),  78 
Atl.  102. 

56.  Hurd  v.  Chase,  100  Me.  561,  62 
Atl.  660;  Elm  City  Club  v.  Howes,  92 
Me.  211,  42  Atl.  392;  Pillsbury  v. 
Brown,    82   Me.    450,    455,    19    Atl.    858. 

Case  Reported  Only  for  Final  De- 
cision.— The  equity  court  should  dis- 
pose of  all  questions  regarding  the 
pleadings  before  reporting  a  case,  so 
that  the  law  court  may  be  enabled  to 
make  a  final  decision  upon  the  merits. 
Merrill  v.  Washburn,  '83  Me.  189,  22 
Atl.   118. 

57.  Rogers  v.  Libbey,  32  Me.  597. 

58.  Shaw  v.  Morson  Maine  Slate  Co., 
96  Me.   41,   51   Atl.   285. 

"Parties  reporting  an  equity  case 
must  expect  that  the  law  court  will 
ordinarily  make  a  final  disposition  of 
that  particular  ease  at  least,  upon  the 
pleadings    and    evidence    presented    by 


the  report,  without  permitting  it  to 
go  back  for  further  pleadings  and  evi- 
dence." Shaw  v.  Morson  Maine  Slate 
Co.,  96  Me.  41,  51  Atl.  285. 

59.  Mather  V.  Cunningham  (Me.), 
78  Atl.  102. 

Form  of  Certificate. — At  the  conclu- 
sion of  the  evidence,  the  presiding  jus- 
tice made  this  order:  "This  case  hav- 
ing come  on  to  be  heard  by  me  at  the 
April  Term  of  the  Supreme  Judicial 
C  mrt  in  Waldo  county,  I,  the  under- 
signed justice,  being  of  opinion  that 
questions  of  law  are  involved  of  suffi- 
cient importance  and  doubt  to  justify 
the  same,  and  the  parties  agreeing 
thereto,  the  same  is  reported, 
and  the  law  court  is  to  determine  the 
rights  of  the  parties."  Mather  V.  Cun- 
ningham  (Me.),  78  Atl.  102. 

Certificate  of  Decision  by  Law  Court. 
"It  is  now  ordered  that  the  clerk  of 
said  law  court  make  upon  the  docket 
under  said  action  the  following  entry 
and  certify  the  same  to  the  clerk  of 
said  court,  for  the  county  of  Waldo, 
to-wit:  Appeal  sustained.  Decree  of 
the  court  below  reversed."  Mather  v. 
Cunningham    (Me.),   78   Atl.   102, 

60.  Rev.  St.  (Mass.)  1902,  eh.  173, 
§105;  Com.  ©.  Teevens,  141  Mass.  577, 
6  N.  E.   756. 

Construction  of  Statute. — There  is 
nothing  in  the  St.,  1898,  ch.  562,  §14, 
and  St.,  1S99,  eh.  131,  §2,  which  takes 
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the  parties  to  that  effect,  the  court  has  no  authority,  in  determining 


away  the  authority  given  by  Pub. 
Sts.,  ch.  153,  $6,  and  the  St.,  1900, 
ch.  311  (now  Rev.  Law,  1902,  ch.  173, 
|105),  authorizing  a  judge  of  the  su- 
perior court  to  report  a  cause  to  the 
supreme  court.  Lancy  V.  Snow,  180 
Mass.  411,  62  N.  E.  735. 

Strict  Construction  of  Statute. — • '  The 
trend  of  all  our  decisions  has  been  to 
confine  the  power  of  reporting  cases 
and  the  scope  of  the  authority  of  this 
court  in  dealing  with  reports,  strictly 
to  the  language  of  the  statute."  Smith 
c.  Lincoln,  198  Mass.  388,  84  N.  E. 
498,   citing    numerous   local    cases. 

Reporting  Case  Before  Verdict. — The 
superior  court  has  no  authority  to  re- 
port a  case  before  verdict,  for  the  opin- 
ion of  the  supreme  court  upon  the 
whole  course  of  the  trial  and  upon  the 
admissibility  of  every  piece  of  evi- 
dence offered,  without  any  ruling  of 
the  court  below  upon  its  competency, 
or  stating  that  evidence  with  sufficient 
precision  to  enable  its  competency  to 
be  determined.  Russell  v.  Lathrop,  119 
Mass.  531.  And  see  infra,  page  719, 
notes   73,   74. 

If  there  be  no  verdict  or  decision, 
the  supreme  court  will  not  consider  the 
case.  Johnston  v.  Faxon.  167  Mass.  473, 

46  N.  E.  2;  Terry  v.  Brightman,  129 
Mass.  535. 

Proceeding  At  Law. — A  petition  to 
determine  the  validity,  nature  and  ex- 
tent of  restrictions  on  land,  is  a  pro- 
ceeding at  law,  and  a  decree  therein 
must  be  ordered  by  the  superior  court 
justice  before  he  can  report  the  same 
for  the  determination  of  the  supreme 
court.  American  Unitarian  Assn.  v. 
Minot,  185  Mass.  589,  71  N.  E.  551. 

Compare  Nashua  &  Lowell  R.  Corp. 
v.  Boston  &  L.  R.  Corp.,  169  Mass.  157, 

47  N.  E.  606  (holding  that  "a  justice 
of  the  Superior  Court  has  the  same  right 
to  report  an  equity  case  upon  the 
pleadings  and  facts  found  by  him  with- 
out deciding  the  case  as  a  justice  of 
this  court  has,  and  it  is  a  well-known 
practice  to  report  such  cases  to  t"he 
full  court  upon  the  pleadings  and  the 
facts  found  by  the  court,  or  on  the 
pleadings  and  the  faets  found  by  a 
master,  where  no  exception  is  taken 
to  his  report,  and  there  is  no  other  evi- 
dence, or  upon  the  agreed  facts,  where 
all  the  facts  are  agreed,  without  any 
decision    of    the    case");      Shattuck    V. 


Adams,  136  Mass.  34  (holding  that 
where  there  is  a  decision  or  finding  a 
^ase  may  be  reported,  though  no  dam- 
ages had  been  awarded,  the  open  ques- 
tion being  whether  there  had  been  a 
breach  of  the  bond). 

Report  on  Finding  of  Facts. — If  the 
report  of  a  justice  who  tried  a  case 
without  a  jury,  states  the  facts  found 
by  him,  and  reserves  the  case  for  the 
consideration  of  the  full  court,  there 
is  a  sufficient  reservation  of  the  ques- 
tions of  law  thereon.  Eaton  v.  Pacific 
Nat.  Bank,  144  Mass.  260,  10  N.  E.  844, 
reversed  on  other  grounds,  141  U.  S. 
227,  11  Sup.  Ct.  984,  35  L.  ed.  702. 

Report  Upon  Non-Suit. — It  is  not 
strictly  regular  to  report  a  case  upon 
a  non-suit.  Shea  v.  Boston  &  Maine  R., 
154  Mass.  31,  27  N.  E.  672. 

Necessity  for  Findings. — When  a 
case  is  heard  by  the  court  without  a 
jury  it  cannot  be  reported  without  the 
justice  making  a  decision  upon  the  law 
and  the  facts  and  entering  findings 
upon  which  a  judgment  may  be  enter- 
ed of  record.  Terry  v.  Brightman,  129 
Mass.   535. 

Verdict  of  Sheriff's  Jury. — Under 
Gen.  St.  (1873),  ch.  115,  §6,  a  case 
could  not  be  reported  on  a  verdict 
of  a  sheriff's  jury,  though  it  might  be 
reported  after  the  superior  court  had 
acted  thereon.  Taylor  v.  City  of  Taun- 
ton, 113   Mass.   290. 

Substantial  Rights  Affected. — A  case 
can  only  be  reported  for  determination 
which  involves  questions  of  law  affect- 
ing the  rights  of  the  parties  to  the 
subject  matter  in  controversy,  and  does 
not  include  points  incidental  to  the 
taxation  of  costs.  Hubner  v.  Hoffman. 
106  Mass.   346. 

Settling  Material  Questions. — The 
power  to  determine  questions  of  law 
involved  in  a  case  is  intended  for  ex- 
ercise only  for  the  purpose  of  passing 
on  material  questions  of  law  after  all 
controverted  facts  shall  have  been 
settled.  Smith  r.  Lincoln,  198  Mass. 
388,  84  N.  E.  498;  McCormiek  c.  Car- 
roll,   103    Mass.    151. 

Questions  arising  in  a  disbarment 
proceeding  may  be  reported  to  the  full 
court.  Boston  Bar  Assn.  v.  Casey,  204 
Mass.  331,  90  N.  E.  584. 

Plea  in  Abatement. — A  judge  of  the 
superior  court  has  no  authority  to  re- 
port  for   the   determination    of   the   su- 

Vol.  IV 


716 


CASE  OK  QUESTION  CERTIFIED 


the  question,  to  set  aside  a  judgment  in  favor  of  one  party  and  to 
direct  that  judgment  be  entered  in  favor  of  the  other  party.61 

2.  Questions  of  Law  Arising  on  Record-  — Questions  of  law  aris- 
ing upon  a  trial  or  other  proceeding,  or  upon  a  motion  for  a  new  trial 
by  reason  of  an  opinion,  direction,  order  or  refusal  of  one  justice  in 
matter  of  law,  may  be  reserved  for  the  consideration  of  the  full  court, 
and  so  much  of  the  case  as  is  necessary  for  understanding  the  ques- 
tion shall  be  reported.62 

3.  Cases  From  Law  Court.  —  On  cases  reported  from  the  law  side 
of  the  court  only  questions  of  law  can  be  reported  to  the  full  court,68 


preme  court  a  case  tried  upon  a  plea  in 
abatement.  Hamlin  v.  Jacobs,  99  Mass. 
500;  Staekpole  v.  Hunt,  9  Allen  (Mass.) 
539. 

Action  To  Try  Land  Title. — Upon  a 
petition  to  compel  a  town  to  bring  an 
action  to  try  the  title  to  a  parcel  of 
land,  it  is  permissible  to  report  the 
case  to  the  full  court  after  the  entry 
of  a  deeree  ordering  the  bringing  of 
the  action.  Slater  v.  Inhab.  of  Man- 
chester, 160  Mass.  471,  36  N.  E.  310. 

Writ  of  Error. — On  an  application  for 
a  wTit  of  error  a  single  justice  may 
properly  hear  all  the  evidence  on  the 
issues  of  fact,  and  if  he  chooses,  re- 
port the  case  to  the  full  court.  Roths- 
child V.  Knight,  176  Mass.  48,  57  N.  E. 
337,  affirmed,  184  U.  S.  334,  22  Sup. 
Ct.  391,  46  L.  ed.  573. 

When  Bill  of  Exception  Has  Been 
Disallowed. — A  justice  of  the  superior 
eourt  may  report  after  verdict,  and  be- 
fore judgment  a  ruling  in  matter  of 
law  excepted  to  at  the  trial,  though  a 
bill  of  exceptions  has  been  disallowed. 
Beed  v.  Home  Sav.  Bank,  130  Mass. 
443. 

61.  Stipulation  for  Judgment  Abso- 
lute.— "It  is  a  frequent  and  conven- 
ient practice  for  the  presiding  judge, 
after  ruling  upon  a  fundamental  ques- 
tion and  after  a  verdict  has  been  found 
upon  such  ruling  to  report  the  ques- 
tion of  law  to  this  court,  with  the  stip- 
ulation that  if  the  ruling  made  was 
wrong,  the  verdict  in  favor  of  one 
party  shall  be  set  aside  and  judgment 
entered  in  favor  of  the  other  party. 
B,  L.  ch.  173,  §105.  But  a  provision  to 
this  effect  in  the  report  never  has  been 
made,  so  far  as  we  are  aware,  without 
the  consent  of  the  parties."  Smith  v. 
Lincoln,  198  Mass.  388,  84  N.  E.  498. 

Appeal  by  Both  Parties. — In  a  case 
whieh   comes  up   on   report   wherein   re- 


quests for  rulings  are  in  the  altern* 
tive,  on  an  appeal  by  both  parties,  all 
questions  of  law  are  open.  Kendall  V. 
Equitable  Life  Assur.  Soc,  171  Mass. 
568,  51  N.  E.  464. 

62.  Bev.  Laws  (Mass.),  1902,  ch, 
156,  §7;  Attorney  General  v.  Preferred 
Merc.  Co.,  187  Mass.  516,  73  N.  E. 
669;  Campbell  v.  Justices  of  the  Su- 
perior Court,  187  Mass.  509,  73  N.  E. 
659. 

Decision  of  Question  Reserved. — A 
report  may  be  made  by  a  justice  un- 
der this  provision  without  deciding  the 
question.  Attorney  General  v.  Preferred 
Merc.  Co.,  187  Mass.  516,  73  N.  E.  669; 
Campbell  v.  Justices  of  the  Superior 
Court,  187  Mass.  509,  73  N.  E.  659. 

Construction  of  Statute. — "We  do 
not  think  that  the  slight  change  in 
this  section  (R.  L.  ch.  156,  §7)  from 
the  language  of  the  Pub.  Sts.,  ch.  150, 
§8,  was  intended  to  change  the  meaning 
of  the  provision,  and  it  has  always 
been  held  that  a  justice  of  the  Su- 
preme Judicial  Court,  sitting  at  the 
trial  of  an  action  at  law,  might  report 
questions  of  law  to  the  full  court  with- 
out deciding  them."  Campbell  v.  Jus- 
tices of  the  Superior  Court,  187  Mass. 
509,  73  N.  E.   659. 

63.  Scanlon  c.  Carey,  207  Mass.  285, 
93  N.  E.  697;  Goss  Printing  Co.  ©. 
Todd,  202  Mass.  185,  88  N.  E.  780; 
Com.  v.  National  Contracting  Co.,  201 
Mass.  248,  87  N.  E.  590;  Wyeth  V. 
Cambridge  Board  of  Health,  200  Mass. 
474,  86  N.  E.  925;  Electrie  Welding  Co. 
v.  Prince,  200  Mass.  386,  86  N.  E.  947, 
128  Am.  St.  Rep.  434.  See  also  Benton 
v.  Williams,  202  Mass.  189,  88  N.  R 
843. 

Facts  To  Be  First  Found. — Under  the 
language  of  the  statute  "the  facts 
must  first  be  found  either  by  a  jury 
or  by  the  judge,  and  the  case  may  then 
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and  the  eourt  will  go  no  further  than  to  determine  the  questions  of 
law  presented,  without  undertaking  to  pass  upon  all  the  merits  of  the 
case.64 

4.  Equity  Cases.  —  a.  Generally.  —  A  justice  of  either  the  su- 
preme court  or  the  superior  court  by  whom  a  case  is  heard  for  final 
decree,  may  reserve  and  report  the  evidence  and  all  questions  of  law 
therein  for  the  consideration  of  the  full  court;  and  thereupon  like 
proceedings  shall  be  had  as  upon  appeals  from  final  decrees;06  so  that 
if  the  question  the  court  is  to  determine  is  whether  there  is  error  of 
law  apparent  on  the  record  of  the  superior  court,  it  should  have  be- 


be  reported.  This  means  the  case  upon 
the  facts  found,  or  in  other  words,  the 
questions  of  law."  Electric  Welding 
Co.  v.  Prince,  200  Mass.  386,  86  N.  E. 
947,   128  Am.   St.  Rep.  434. 

Rulings  Based  on  Agreed  Facta. 
When  it  appears  in  a  reported  ease 
that  the  facts  afterwards  recited  "ap- 
peared in  evidence,"  such  facts  must 
be  treated  as  agreed  to  by  both  par- 
ties, and  the  judge  was  justified  in 
making  rulings  of  law  upon  them  ac- 
cordingly. City  of  Newburyport  v. 
Bpear,  204  Mass.  146,  90  N.  K  522; 
City  of  Newburyport  v.  Fay,  204  Mass. 
146,  90  N.  E.   522. 

Similar  to  Case  on  Bill  of  Excep- 
tions.— ""On  the  law  side  of  the  court 
the  jurisdiction  of  a  judge  to  report 
a  case  to  this  court  includes  only  the 
same  kinds  of  questions  that  may  be 
brought  before  us  by  a  bill  of  excep- 
tions." Com.  v.  National  Contracting 
Co.,  201   Mass.  248,  87  N.  E.  590. 

Stipulation  of  Parties. — On  a  report- 
ed case  from  the  law  side,  the  supreme 
court  has  no  jurisdiction  even  by  stipu- 
lation of  the  parties  to  consider  ques- 
tions of  discretion  or  other  questions 
of  fact.  Electric  Welding  Co.  v.  Prince, 
200  Mass.  386,  392,  86  N.  E.  947,  128 
Am.  St.  Rep.  434. 

Mandamus  Proceedings. — Upon  a 
ease  reported  on  an  application  for  a 
peremptory  WTit  of  mandamus,  only 
questions  of  law  are  presented  to  the 
full  court,  the  report  being  equivalent 
to  a  finding  upon  the  answer.  Wyeth 
V.  Cambridge  Board  of  Health,  200 
Mass.   474,  86  N.  E.  925. 

"The  decision  of  the  jury,  or  the 
eourt  below  upon  questions  of  fact  or 
the  weight  of  evidence  is  not  open  to 
revision  here."  Electric  Welding  Co. 
v.  Prince,  200  Mass.  386,  392,  86  N.  E. 
947,  128  Am.  St.  Rep.  434;  Churchill 
«.  Palmer,  115  Mass.  310.  See  also  La- 


prade  v.  Fitchburg  &  L.  St.  R.  Co., 
205  Mass.  77,  90  N.  E.  982;  Masonic 
Education,  etc.  Trust,  201  Mass.  320, 
87  N.  E.  602;  Sheffield  v.  Otis,  107  Mass. 
282. 

64.  Smith  v.  Lincoln,  198  Mass.  388, 
392,  84  N.  E.  498;  Churchill  v.  Palmer, 
115  Mass.  310,  313;  Golden  v.  Knowles, 
120  Mass.  336. 

Questions  of  law  arising  in  a  civil 
action  can  be  brought  to  the  supreme 
court  by  report.  Smith  v.  Lincoln,  198 
Mass.  388,  392,  84  N.  E.  498;  Bearce 
v.  Bowker,  115  Mass.  129. 

Questions  of  Discretion. — Questions 
of  discretion  are,  in  their  essence, 
questions  of  fact,  and  in  an  action  at 
common  law  a  judge  of  the  Superior 
Court  or  a  single  justice  of  this  court 
has  no  authority  under  the  statute  to 
report  to  this  court  a  question  of  fact 
or  a  question  of  discretion.  .  .  .  The 
rule  in  equity  is  different."  Com.  v. 
National  Contracting  Co.,  201  Mass. 
248,  87  N.  E.  590.  See  also  Benton  v. 
Williams,  202  Mass.  189,  88  N.  E.  843; 
Goss  Printing  Co.  v.  Todd,  202  Mass. 
185,  88  N.  E.  780. 

Case  "Reserved"  Is  Case  "Re- 
ported."— "Rev.  Law.  ch.  173,  §115,  ap- 
plies to  a  case  reported  in  equity;  and 
a  ease  reserved  is  a  case  reported  with- 
in the  meaning  of  the  statute."  Daly 
v.  Foss   (Mass.),  95  N.  E.  899. 

65.  Rev.  St.  (Mass.),  1902,  ch.  159, 
§29;  Taft  v.  Stoddard,  141  Mass.  150, 
6  N.  E.  836.  See  Daly  v.  Foss  (Mass.), 
95  N.  E.  899;  Dorr  v.  Tremont  Nat. 
Bank,  128  Mass.  349,  356.  And  see  the 
title  "Appeals."  Compare  notes  to 
preceding   paragraph. 

Entry  of  Decree  After  Report. — It 
is  improper  practice  to  enter  a  decree 
after  a  case  has  been  reported.  Bos- 
ton &  M.  R.  Co.  v.  Hunt  (Mass.),  96 
N.  E.  140. 
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fore  it  a  transcript  of  the  whole  record,  as  fully  as  is  required  in  pro- 
ceedings in  writs  of  error  in  actions  at  law.66 

b.  Questions  of  Fact  and  Law.  —  A  report  on  the  equity  side  of 
the  court  submits  to  the  revision  of  the  supreme  court  all  inferences 
of  fact,  as  well  as  conclusions  of  law.87 

5.  Probate  Matters.  —  a.  Generally.  —  Questions  of  law  in  probate 
matters  may  be  reported  to  the  supreme  court,68  but  the  appellant  has 
not  the  right  to  require  the  justice  to  report  the  whole  evidence  with 
a  view  to  a  revision  of  the  conclusion  of  the  justice  on  the  weight  and 
sufficiency  of  the  evidence,  nor  his  decision  upon  questions  of  fact.69 

b.  When  Facts  Considered.  —  The  justice  may,  however,  in  his  dis- 
cretion fully  report  the  evidence,  and  should  he  do  so,  his  decision 
on  the  facts  may  be  revised  by  the  full  court.70 

6.  Habeas  Corpus  Proceedings.  —  Questions  of  law  arising  in 
habeas  corpus  proceedings  before  a  single  justice  may  be  reserved  or 
reported  to  the  full  court.71 

7.  Cases  From  Land  Court.  —  Upon  a  case  reported  from  the  land 
court,  the  supreme  court  is  limited  to  the  consideration  of  questions 
of  law,  and  cannot  revise  the  findings  of  fact  made  in  the  trial  court.72 

8.  Interlocutory  Orders.  —  If  the  justice  is  of  opinion  that  an  in- 
terlocutory finding  or  order  made  by  him  ought  to  be  determined  by 
the  full  court  before  any  further  proceedings  in  the  trial  court,  he 
may  report  the  case  for  that  purpose,  and  stay  all  further  proceed- 


66.  Nashua  &  L.  R.  Corp.  v.  Boston 
k  L.  R.  Corp-,  169  Mass.  157,  47  N.  E. 
606. 

Failure  To  State  Entire  Evidence. 
If  the  report  "does  not  purport  to  be 
a  report  of  the  evidence  or  to  set  ft 
all  forth,"  and  "merely  states  certain 
facts  ana*  the  general  finding  of  the 
judge,"  'Tthe  only  question  before  us 
is  whether  the  specific  acts  are  neces- 
sarily inconsistent  with  the  general 
conclusion  reached."  Cleveland  V. 
Hampden  Sav.  Bank,  182  Mass.  110, 
65    N.   E.   27. 

Failure  To  Transmit  Evidence. 
When  the  evidence  is  not  transmitted, 
the  report  is  conclusive  upon  all  ques- 
tions of  fact.  Boston  &  M.  R.  Co.  v. 
Hunt   (Mass.),  96  N.  E.  140. 

67.  Parka  t?.  Bishop,  120  Mass.  340; 
Stockbridge  Iron  Co.  v.  Hudson  Iron 
Co.,  102  Mass.  45;  Wright  v.  Wright, 
13  Allen  (Mass.)  207.  See  also  Boston 
&  M.  R.  Co.  v.  Hunt  (Mass."),  96  N.  E. 
140,  as  to  conclusiveness  of  report  on 
questions  of  fact  when  evidence  has 
not  been  transmitted. 

In  equity,  "questions  of  discretion 
and  other  questions  of  fact  are  open 
upon  an  appeal  or  reservation."  Elec- 


tric Welding  Co.  v.  Prince,  200  Mass. 
3S6,  392,  86  N.  E.  947.  See  also  Com.  v. 
National  Contracting  Co.,  201  Mass. 
24S,  87  N.  E.  590. 

68.  Higbee  v.  Bacon,  11  Pick. 
(Mass.)  423,  429.  And  see  Dorr  v.  Tre- 
mont  Nat.  Bank,  128  Mass.  349,  356. 

69.  Higbee  v.  Bacon,  11  Pick. 
(Mass.)   423,   430. 

70.  Stearns  v.  Fiske,  14  Pick. 
(Mass.)  24. 

71.  King's  Case,  161  Mass.  46,  36 
N.  E.  685;  Kerrigan's  Petitioner,  158 
Mass.  220,  33  N.  E.  390;  Plumley's 
Case,  156  Mass.  236,  30  N.  E.  1127; 
Conlon's  Case,  148  Mass.  168,  19  N.  E. 
164;  Sennott's  Case,  146  Mass.  489,  16 
N.  E.  448.  See  Seller's  Case,  186  Mass. 
301,   71  N.  E.  542. 

72.  Marvel  v.  Cobb,  204  Mass.  117, 
90  N.  E.  413.  See  also  Weeks  v.  Brooks, 
205  Mass.  458,  92  N.  E.  45. 

Statute  Allowing  Report  of  Case. 
The  St.  of  1904,  eh.  448,  §8,  provide! 
that  "questions  of  law  arising  in  the 
Land  Court  on  any  decision  or  decree 
in  proceedings  under  this  act,  may  be 
taken  directly  to  the  Supreme  Judi- 
cial Court  for  revision,  in  the  same 
manner  as  questions  of  law  are  taken 
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ings  except  such  as  are  necessary  to  preserve  the  rights  of  the  parties.7* 
Upon  such  a  submission  the  court  is  limited  to  the  determination  of 
the  question  reported.74 

9.  Questions  of  Pleading.  —  In  order  to  reserve  a  question  of 
pleading  in  a  case  submitted  on  agreed  facts,  it  must  be  specially 
reserved.78 

10.  Questions  Arising  on  Award.  —  Questions  of  law  arising  upon 
an  award  may  be  reserved  and  reported,  though  the  statute  under 
which  the  commissioners  are  appointed  provides  that  their  award, 
when  accepted  by  the  court,  shall  be  binding  on  .ill  parties.76 

B.  Report  of  Case  Discretionary.  —  Whether  or  not  a  cause 
should  be  reported  for  determination  to  the  supreme  court  is  a  matter 
resting  entirely  in  the  discretion  of  the  trial  justice;77  nor  can  a  judge 
other  than  the  one  who  heard  the  case  report  it  to  the  full  court.78 
The  supreme  court  has  no  power  to  revise  or  control  his  decision 
thereon.79 

C.  Hearing  and  Determination.  —  1.  Generally.  —  Questions  of 
law  arising  upon  report  are  to  be  heard  and  determined  by  the  full 
court.80 

2.     Questions  Must  Be  Raised  in  Lower  Court.  —  A  question  not 


to  that  court  from  the  Superior 
Court."  Marvel  v.  Cobb,  204  Mass.  117, 
90  N.  E.  413. 

73.  Rev.  St.  (Mass.),  1902,  ch.  173, 
§105.  And  see  Goddard  v.  Perkins,  9 
Gray    (Mass.)    411. 

74.  Foote  v.  Cotting,  195  Mass.  55, 
64,  80  N.  E.  600. 

75.  Croeker  v.  Boston  Electric  Light 
Co.,  180  Mass.  516,  62  N.  E.  978. 

76.  Inhabitants  of  Tisbury  V.  In- 
habitants of  West  Tisbury,  171  Mass. 
201,  50  N.   E.  522. 

77.  Strong  v.  Carver  Cotton  Gin  Co., 
202  Mass.  209,  88  N.  E.  582;  Newbury- 
port  Inst,  for  Sav.  v.  Coffin,  189  Mass. 
74,  75  N.  E.  81;  Phillips  v.  Soule,  6 
Allen  (Mass.)  150;  Com.  v.  Child,  10 
Pick.  (Mass.)  252.  And  see  Rothschild 
v.  Knight,  176  Mass.  48,  57  N.  E.  337, 
affirmed,  184  U.  S.  334,  22  Sup.  Ct. 
391,  46  L.  ed.  573;  Higbee  v.  Bacon,  11 
Pick.    (Mas?.)    423,   420. 

When  Exceptions  Not  Prosecuted. 
A  judge  of  the  superior  court  may  re- 
port a  case,  "even  though  his  motive 
for  so  doing  is  that  the  losing  party 
by  accident  or  mistake  has  failed  to 
prosecute  exceptions  which  were  prop- 
erly taken,  and  which,  in  the  opinion 
of  the  judge,  presented  material  ques- 
tions that  should  be  passed  upon  by 
this    court."   Strong   u    Carver    Cotton 


Gin   Co.,   202   Mass.   209,   88   N.  E.   582. 

78.  Newburvport  Inst,  for  Sav.  v. 
Coffin,   189   Mass.   74,   75   N.   E.   81. 

Death  of  Trial  Justice. — Where  a 
case  is  heard  by  a  justice  without  a 
jury,  and  he  determined  to  report  the 
ease  but  before  settling  the  report  he 
died,  there  is  no  statute  under  which 
another  judge  who  did  not  hear  the  case 
can  be  required  to  report  it.  Nor  is 
there  any  statute  which  allows  a  judge 
to  make  a  report  of  a  case  to  the  su- 
preme court  when  he  has  not  heard  the 
parties.  Newburyport  Inst,  for  Sav.  c. 
Coffin,  supra. 

Previous  Rulings. — A  judge  of  the 
superior  court  cannot  present  to  the  su- 
preme court  for  determination  the  cor- 
rectness of  rulings  made  by  another 
judge  of  the  superior  eourt  at  a  pre- 
vious stage  of  the  case.  Berenson  v. 
London  &  L.  Fire  Ins.  Co.,  201  Mass. 
172,  87  N.  E.  687. 

79.  Phillips  V.  Soule,  6  Allen  (Mass.) 
150;  Com.  v.  Child,  10  Pick.  (Mass.) 
252. 

80.  Rev.  St.  (Mass.),  1902,  ch.  156, 
§6;  Electric  Welding  Co.  v.  Prince,  200 
Mass.  386,  392,  86  N.  E.  947;  Conto 
v.  Silvia,  170  Mass.  152,  49  N.  E.  86; 
Bailey  v.  Edmundson,  168  Mass,  297, 
46  N.  E.  1064;  Massachusetts  Nat 
Bank  v.  Bullock,  120  Mass.  S6. 
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raised  in  the  lower  court  cannot  be  for  the  first  time  presented  when 
the  reported  case  is  before  the  supreme  court.81 

3.  Raising  Question  on  Motion  for  New  Trial.  —  A  question  to  be 
presented  on  a  reported  case  should  be  raised  on  the  trial  of  the  case 
and  before  verdict,  and  cannot  be  presented  for  the  first  time  upon 
the  hearing  of  the  motion  for  a  new  trial.82 

4.  Time  for  Entry  of  Case.  —  A  reservation  by  a  judge  of  the  su- 
perior court  must  be  entered  at  least  within  thirty  days  from  the  time 
of  the  reservation  or  forthwith  thereafter.83 

5.  Affirmance  of  Judgment  on  Failure  To  Enter  Appeal.  —  If  the 
plaintiff  in  a  case  reported  at  law,  in  equity  or  in  probate  proceedings, 
neglects  to  enter  the  report  in  the  supreme  court  or  to  take  the  neces- 
sary measures  for  the  hearing  of  the  case,  the  court  that  reported  the 
ease  may  upon  the  application  of  the  adverse  party  and  after  notice 
to  all  parties  interested,  order  the  report  discharged  and  the  ruling 
affirmed.84 

D.  Form  of  Report.  —  The  report  must  show  what  questions 
arose  in  the  superior  court  or  were  intended  to  be  reported  for  the 
determination  of  the  supreme  court.85 


81.  Providence  &  W.  B.  Co.  V.  Town 
of  Uxbridge,  172  Mass.  117,  51  N.  E. 
459;  Nash  v.  New  England  Mut.  Life 
Ins.  Co.,  127  Mass.  91;  Stuart  v.  Stuart, 
123  Mass.  370;  Holbrook  v.  Young,  108 
Mass.  83.  And  see  Nashua  &  L.  B.  Corp. 
V.  Boston  &  L.  B.  Corp.,  169  Mass.  157, 
47  N.  E.  606. 

Objections  not  taken  at  the  trial 
cannot  be  taken  up  on  the  report. 
Hodgkins  v.  Price,  137  Mass.  13. 

82.  Aldrich  v.  Springfield,  A.  &  N. 
E.   E.   Co.,  125   Mass.  404. 

Eight  to  Eequire  Euling. — "If  an 
aggrieved  party  could  have  required 
the  presiding  justice  at  the  trial  to 
rule  upon  the  sufficiency  of  the  evidence 
to  warrant  the  jury  in  finding  affirma- 
tively a  particular  issue  and  neglected 
to  do  so,  he  cannot  as  of  right  require 
the  presiding  justice,  on  a  motion  for 
a  new  trial,  to  make  a  ruling  on  the 
subject  or  to  report  the  evidence.  .  .  . 
But  the  presiding  justice  may,  if  he 
chooses,  in  deciding  such  a  motion  re- 
port the  evidence  to  the  full  court, 
and,  if  he  does  so,  there  may  be  a 
question  of  law  which  the  full  court 
can  cousider. "  Capper  v.  Capper,  172 
Mass.  262,  52  N.  E.  98. 

83.  Daly  v.  Foss  (Mass.),  95  N.  E. 
899. 

84.  Eev.  Laws  (Mass.),  1902,  §115; 
Daly  v.  Foss    (Mass.),  95  N.  E.  899. 

Practice     Under     Previous     Statute. 


"Previous  to  St.  1888,  c.  94,  in  case 
of  the  failure  of  the  party  whose  duty 
it  was  to  enter  the  case  in  this  court 
the  application  for  affirmation  of  the 
judgment  or  order  in  question  had  to 
be  made  to  this  court.  Pub.  St.  1S82, 
c.  150,  §16;  Id.  c.  151,  §20.  But  by 
St.  1888,  c.  94,  a  change  was  made, 
applicable,  however,  only  to  appeals 
and  exceptions,  by  which  the  court  in 
which  the  appeal  was  taken  or  the  ex- 
ceptions allowed  'may'  upon  the  appli- 
cation of  the  adverse  party  and  after 
due  notice  affirm  the  judgment  or  de- 
cree in  question.  Amendments  to  the 
statute  were  made  from  time  to  time 
until  it  finally  took  the  shape  in  which 
it  now  stands.  E.  L.  c.  173,  §115.  See 
St.  1895,  c.  153,  §2;  St.  1896,  c.  451; 
St.  1900  c.  371,  §1;  Eeport  of  the  Com- 
missioners on  the  Eevision  of  1902,  p. 
1547."  Daly  v.  Foss  (Mass.),  95  N.  E. 
899. 

85.  Smith  v.  Lincoln,  198  Mass.  388, 
392,  84  N.  E.  498;  Churchill  v.  Palmer, 
115  Mass.  310;  Wright  v.  Quirk,  105 
Mass.   44. 

For  necessary  facts  required  to  be 
stated  in  a  report  iii  an  equity  action, 
see  Snow  v.  Boston  Blank  Book  Mfg. 
Co..  153  Mass.  456,  26  N.   E.  1116. 

What  Included  in  Eeport. — If  the  re- 
port of  a  case  states  the  nature  of 
the  action,  and  that  "the  case"  is 
reported   for   the   consideration   of   the 
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E.  Enforcement  op  Rescript.  —  After  a  case  is  decided  by  the 
full  court  on  a  reported  case,  neither  a  justice  of  the  superior  court 
or  of  the  supreme  court  sitting  as  a  single  justice  can  reverse  a  final 
decree  in  equity  entered  in  obedience  to  their  rescript  on  the  ground 
that  the  full  court  in  hearing  and  determining  the  matter  has  made 
some  mistake  of  law,  either  in  entertaining  the  cause,  or  in  determin- 
ing the  questions  of  law  involved  in  it,  and  that  therefore  the  rescript 
of  the  full  court  should  be  treated  as  of  no  effect.80  The  remedy  under 
such  circumstances  is  for  the  aggrieved  party  to  petition  for  a  rehear- 
ing to  the  full  court,  which  is  addressed  to  its  discretion.87 

F.  Rehearing.  —  It  is  not  the  practice  of  the  full  court  to  rehear 
parties  upon  questions  which  have  once  been  argued  and  decided,  or 
to  hear  them  upon  questions  of  law  which  have  been  waived  or  aban- 
doned at  a  former  hearing,  but  it  in  its  discretion  may  do  so.88 

G.  Amendment  of  Record.  —  Applications  to  amend  the  record 
containing  a  report  of  a  case  should  be  made  before  the  record  is  trans- 
mitted to  the  supreme  court.88 

XII.  MINNESOTA.  —  Formerly  there  was  a  provision  in  the  stat- 
ute for  certification  of  decisions  in  tax  cases,90  but  now  an  appeal  is  al- 
lowed as  in  other  civil  actions.91 

Xin.  MISSOURI.  —  A.  When  Case  To  Be  Reported.—  1.  Gen- 
erally.—  When  any.  one  of  the  courts  of  appeal  shall  render  a  de- 
cision in  any  cause  or  proceeding,  which  any  one  of  the  judges  sitting 
therein  shall  deem  contrary  to  any  previous  decision  of  any  one  of 
the  courts  of  appeal,  or  of  the  supreme  court,  the  court  of  appeals 
must  of  its  own  motion  certify  the  cause  or  proceeding  to  the  supreme 
court.92     Whether  a  conflict  of  decision  exists  is  for  the  determination 


eourt,  the  declaration  should  be  incor- 
porated in  the  report.  Murray  V.  Fitch- 
burg  R.   Co.,   130   Mass.  99. 

86.  Nashua  &  L.  K.  Corp.  v.  Boston 
&  L.  K.  Corp.,  169  Mass.  157,  47  N.  E. 
606. 

87.  Nashua  &  Lowell  R.  Corp.  V. 
Boston  &  L.  R.  Corp,  169  Mass.  157, 
47   N.   E.   606. 

88.  Boston  Bar  Assn.  t.  Casey,  204 
Mass.   331,   336,   90   N.   E.   5S4. 

89.  Boston  Bar  Assn.  v.  Casey,  204 
Mass.  331,  90  N.  E.  584. 

Laches. — When  such  a  motion  is  de- 
layed not  only  after  the  transmission 
of  the  record,  but  after  the  argument 
and  determination  by  the  supreme 
eourt  and  the  sending  of  the  rescript, 
it  will  be  denied.  Boston  Bar  Assn.  v. 
Casey,  204  Mass.  331,  90  N.  E.  584. 

90.  St.   (Minn.),  1894,  §1589. 

91.  Rev.  St.  (Minn.),  1905,  §921 
and  note. 

92.  Const.  (Mo.),  art.  VI.,  Amend- 
ment of  1884,    §6;    Ordelheide    t>.    Mod- 


ern Brotherhood  of  America  (Mo.  App.), 
139  S.  W.  269;  State  v.  Jaeger  (Mo. 
App.),  138  S.  W.  345;  Houck  v.  Cape 
Girardeau  Waterworks,  etc.  Co.,  215 
Mo.  475,  114  S.  W.  1098;  Rodgers  v. 
Western  Home,  etc.  Ins.  Co.,  186  Mo. 
248,  85  S.  W.  369;  Ex  parte  Conrados, 
185  Mo.  411,  419,  85  S.  W.  160;  Clark 
v.  Missouri,  K.  &  T.  R.  Co.,  179  Mo.  66, 
77  S.  W.  882;  State  ex  rel.  Hobart  v. 
Smith,  173  Mo.  398,  414,  73  S.  W.  211; 
Bradley  v.  Milwaukee  Mech.  Ins.  Co., 
163  Mo.  553,  63  S.  W.  844;  Missouri, 
etc.  R.  Co.  v.  Smith,  154  Mo.  300,  319, 
55  S.  W.  470;  State  ex  rel.  Giovanoni 
V.  Rombauer,  125  Mo.  632,  28  S.  W. 
968;  State  ex  rel.  Goodnow  v.  Police 
Comrs.,  80  Mo.  App.  206,  225,  affirmed, 
184  Mo.  109,  71  S.  W.  215,  83  S.  W. 
27. 

Upon  transfer  by  certificate  the  orig- 
inal transcript  of  the  cause  is  to  be 
sent  to  the  supreme  court.  Mo.  Const. 
art.  VI.,  Amendment  of  1884,  §6.  The 
words,  however,  are  merely  a  direction 
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of  the  judges  of  the  courts  of  appeal;93  the  supreme  court  has  no 
power  to  determine  it  for  them.94 


as  to  how  the  transfer  is  to  be  made 
in  cases  in  which  they  are  applicable, 
without  in  any  wise  affecting  the  gen- 
eral and  comprehensive  language  of  the 
amendment.  Ex  parte  Conrades,  185  Mo. 
411,  423,   85   S.  W.   160. 

"The  purpose  of  this  provision  is  to 
secure  uniformity  in  the  decisions  in 
the  several  courts  of  appeal,  and  to  re- 
quire the  courts  of  appeal  to  conform 
their  decisions  to  the  decisions  of  the 
Supreme  Court  to  the  end  that  there 
may  be  one,  certain  and  uniform  rule 
of  judicial  law  in  all  parts  of  the 
State."  Kodgers  v.  Western  Home,  etc. 
Ins.  Co.,  186  Mo.  248,  85  S.  W.  369; 
Ex  parte  Conrades,  185  Mo.  411,  422, 
85  S.  W.  160;  State  ex  rel.  Burnham  V. 
Hickman,   150   Mo.   626,   51   S.   W.   680. 

There  is  no  authority  vested  in  the 
court  of  appeals  to  certify  a  case  on 
grounds  other  than  are  provided  in  the 
constitution,  no  matter  how  important 
the  question,  or  how  great  the  neces- 
sity of  having  it  settled  by  the  highest 
judicial  authority  of  the  state.  Schafer 
v.  St.  Louis  &  H.  E.  Co.,  144  Mo.  170, 
45  S.  W.  1075. 

Contrary  Decision. — ' '  It  is  only  when 
a  judge  of  the  court  of  appeals  deems 
one  of  its  decisions  to  be  contrary  to 
a  previous  decision  of  any  one  of  the 
courts  of  appeal  or  of  this  court  that 
the  cause  can  be  certified  to  this  court 
for  determination."  Little  v.  St.  Louis 
Union  Trust  Co.,  231  Mo.  208,  132  S.  W. 
691. 

Conferring  Jurisdiction. — It  is  not 
the  order  of  the  court  of  appeals  which 
confers  jurisdiction,  but  the  fact ' '  that 
one  of  the  judges  deems  the  decision 
contrary  to  a  former  decision.  ...  If 
the  order  was  made  for  the  reason, 
appearing  upon  the  record,  that  one  of 
the  judges  deems  the  decision  contrary 
to  a  former  decision  of  one  of  the  courts, 
we  might  presume  the  existence  of  the 
jurisdictional  fact,  though  the  record 
did  not  otherwise  show  it.  But  when 
the  judgment  shows,  upon  its  face,  that 
no  cause  for  the  transfer  existed,  and 
that  the  jurisdiction  of  the  supreme 
court  did  not  vest,  we  have  no  right 
to  presume  to  the  contrary."  Smith  v. 
Missouri  Pac.  E.  Co.,  143  Mo.  33,  38, 
44  S.  W.  718. 

The  jurisdiction  of  the  court  does 
not    depend    upon   whether   there   is   in 
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reality  any  conflict,  but  depends 
solely  upon  the  fact  that  one  of  the 
judges  of  the  court  of  appeals  deemed 
such  conflict  to  exist.  Clark  v.  Miss- 
ouri K.  &  T.  E.  Co.,  179  Mo.  66,  72, 
77  S.  W.  882. 

Facts   Conferring  Jurisdiction. — "To 

give  this  court  jurisdiction  to  hear  and 
determine  a  case  on  appeal,  certified 
to  it  by  the  Court  of  Appeals,  and 
otherwise  within  the  exclusive  jurisdic- 
tion of  that  court,  the  record  before  us 
must  show  (as  provided  by  section  6 
of  the  amendment  to  the  Constitution 
relating  to  courts  of  appeal)  that  a 
decision  has  been  rendered  in  the  cause 
or  proceeding  by  the  Court  of  Appeals, 
wherein  said  cause  was  pending,  which 
one  of  the  judges  therein  sitting,  shall 
deem  contrary  to  some  previous  deci- 
sion of  this  or  one  of  the  Courts  of 
Appeal,  and  that  the  court  certified 
and  transferred  the  cause  or  proceed- 
ing, and  the  original  transcript  therein, 
to  this  court,  at  the  same  term  its 
decision  was  rendered. ' '  Bradley  v. 
Milwaukee  Mech.  Ins.  Co.,  163  Mo.  553, 
63  S.  W.  844.  To  same  effect,  see  Brad- 
ley v.  German  Am.  Ins.  Co.,  163  Mo. 
559,   63   S.   W.   1132. 

Appealable  Cause. — The  certification 
of  a  cause  or  proceeding  is  not  depend- 
ent on  its  appealability  to  the  supreme 
court.  Ex  parte  Conrades,  185  Mo.  411, 
85  S.  W.  160.  For  upon  being  .certified 
it  is  the  duty  of  the  supreme  court  to 
hear  and  determine  the  case,  although 
the  case  would  not  otherwise  fall  with- 
in the  jurisdiction  of  the  court.  State 
ex  rel.  Burnham  V.  Hickman,  150  Mo. 
626,  51  S.  W.  680. 

93.  State  v.  Clinkenbeard,  232  Mo. 
539,  134  S.  W.  537,  affirming  judgment, 
142  Mo.  App.  146,  125  S.  W.  827;  State 
ex  rel.  Lancashire  Ins.  Co.  v.  Eombauer, 
140  Mo.  121,  40  S.  W.  763;  State  ex  rel. 
Third  Nat.  Bank  v.  Smith,  107  Mo. 
527,  16  S.  W.  401,  17  S.  W.  901.  See 
also  Ordelheide  v.  Modern  Brotherhood 
of  America  (Mo.  App.),  139  S.  W.  269; 
State  v.  Jaeger  (Mo.  App.),  138  S.  W. 
345. 

94.  State  v.  Clinkenbeard,  232  Mo. 
539,  134  S.  W.  537,  affirming  142  Mo. 
App.  146,  125  S.  W.  827;  State  ex  rel. 
Lancashire  Ins.  Co.  v.  Eombauer,  140 
Mo.   121,   40   S.  "W.   763;    State   ex  rel. 
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2.  Final  Decision  Requisite.  —  The  decision  must  be  decisive  of 
the  controversy  and  not  merely  of  an  incidental  question  arising 
therein.96 

3.  Opinion  of  Justice.  —  A  case  can  only  be  certified  when  the 
justice  who  has  such  contrary  opinion  makes  and  files  a  written  opin- 
ion explicitly  setting  forth  his  conclusion,00  and  at  least  an  intimation 
that  by  reason  of  such  conflict  of  opinion,  the  case  should  be  certified 
to  the  supreme  court.97  Upon  such  certificate  and  transfer  the  supreme 
court  must  rehear  and  determine  the  cause  or  proceeding,  as  in  case 
of  jurisdiction  obtained  by  ordinary  appellate  process.98 

4.  Report  Not  Made  on  Application  of  Party.  —  There  is  no  au- 
thority for  the  making  of  an  application  for  certification  by  the  liti- 
gants or  their  counsel,  nor  is  it  a  right  lodged  in  them  to  be  invoked 


Third  Nat.  Bank  v.  Smith,  107  Mo.  527, 
16  S.  W.  401,  17  S.  W.  901. 

95.  Gipson  9.  Powell,  167  Mo.  192, 
66  S.  W.  969.  Compare  Ex  parte  Con- 
rades,  185  Mo.  411,  422,  85  S.  W.  160, 
which  was  a  habeas  corpus  proceeding. 
Decision  of  Cause  Requisite. — "A 
decision  of  the  Court  of  Appeals  that 
will  authorize  a  transfer  of  the  cause 
to  this  court  under  that  clause  of  the 
Constitution  (Amendt.,  1884,  §6)  is  a 
decision  of  the  cause.  A  decision  of 
one  question  in  the  case  not  decisive 
of  the  controversy  will  not  authorize 
the  transfer."  Gipson  v.  Powell,  167 
Mo.  192,  66  S.  W.  969. 

Habeas  Corpus. — There  may  be  a  cer- 
fication  in  a  habeas  corpus  proceeding, 
that  right  not  depending  upon  the  na- 
ture of  the  cause,  but  upon  a  determina- 
tion of  one  of  the  judges  of  the  court 
of  appeals  in  which  the  cause  or  pro- 
ceeding is  pending  that  the  decision 
therein  is  contrary  to  a  decision  of  the 
supreme  court  or  one  of  the  courts  of 
appeal.  Ex  parte  Conrades,  185  Mo.  411, 
85   S.   W.   160. 

96.  Ordelheide  v.  Modern  Brother- 
hood of  Americans  (Mo.  App.),  139  S. 
W  269;  State  ex  rel.  N.  Y.  Life  Ins. 
Co.  v.  Phillips,  96  Mo.  570,  10  S.  W. 
182.  And  see  Ex  parte  Conrades,  185  Mo. 
411,  S5  S.  W.  160.  Compare  State  v. 
Jaeger  (Mo.  App.),  138  S.  W.  345, 
where  no  contrary  opinion  was  filed. 

Unanimous  Opinion. — "It  is  only 
upon  a  division  of  opinion  in  the  appel- 
late court  that  it  can  certify  the  cause 
to  this  court.  When  that  court  unani- 
mously concurs  in  its  interpretation  of 
a  decision  of  this  court,  but  one  alter- 
native remains,  and  that  is  to  follow 
it."  Seaboard  Nat.  Bank  v.  Woesten, 
144  Mo.  407,  46  S.  W.  201. 


Opinion  by  Justice  not  Sitting  When 
Judgment  Rendered. — A  justice  who  is 
present  at  the  argument  and  submis- 
sion of  a  case,  and  who  counseled  with 
the  other  members  of  the  court  in  court, 
in  regard  thereto,  may  file  a  dissent- 
ing opinion,  and  if  in  his  opinion  the 
case  should  be  certified  to  the  supreme 
court  it  should  be  so  certified,  even 
though  he  was  not  present  in  court 
when  the  opinion  and  judgment  of  the 
court  was  delivered.  State  ex  rel.  Hezel 
v.  Bland,  148  Mo.  625,  50  S.  W.  293, 
43  L.  R.  A.  845. 

97.  State  ex  rel.  Third  Nat.  Bank 
V.  Smith,  107  Mo.  527,  16  S.  W.  401, 
17  S.  W.  901. 

Statement  of  Dissenting  Justice. 
Being  of  the  opinion  that  the  decision 
is  contrary  to  some  prior  case,  it  is  the 
duty  of  the  justice  to  say  so,  "and  to 
say  it  in  terms  as  to  which  there  can 
be  no  mistake."  The  supreme  court 
has  no  right  to  take  up  a  dissenting 
opinion  "and  from  it  spell  out  by  a 
process  of  reasoning  that  he  was  of 
the  opinion  that  the  decision  of  the 
other  judges  was  in  conflict  with  some 
prior  opinions."  State  ex  rel.  Third 
Nat.  Bank  v.  Smith,  supra. 

98.  Const.  (Mo.),  Art.  VI.,  Amendt 
of  1884,  §6;  State  V.  Clinkenbeard,  232 
Mo.  539,  134  S.  W.  537,  affirming  142 
Mo.  App.  146,  125  S.  W.  827;  Rodgers 
v.  Western  Home,  etc.  Ins.  Co.,  1S6  Mo. 
248  85  S.  W.  369;  Ex  parte  Conrades, 
185' Mo.  411,  420,  85  S.  W.  160;  Clark 
t;.  Missouri,  K.  &  T.  R.  Co.,  179  Mo. 
66,  77  S.  W.  882;  Bradley  c.  Milwaukee 
Mech.  Ins.  Co.,  163  Mo.  553,  63  S.  W. 
844;  Sutton  v.  Cole,  155  Mo.  206,  55 
S  W  1052;  State  ex  rel.  Burnham  v. 
Hickman,   150   Mo.   626,   51   S.   W.   680. 
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upon  their  motion,  but    rests    entirely    in    a    judge    of    the    court." 

B.  Time  foe  Reporting  Case.  —  1.  Generally.  —  The  certification 
must  be  made  during  the  pending  term  and  cannot  be  made  thereafter.1 

2.  After  Rehearing.  —  If,  however,  a  motion  for  rehearing  is  made 
during  the  pending  term,  though  it  is  not  to  be  heard  until  the  follow- 
ing term,  the  effect  thereof  is  to  continue  the  case  to  the  ensuing 
term,  and  the  case  may  be  certified  after  the  disposition  of  the  mo- 
tion for  rehearing.2 

C.  Rules  Relative  to  Report  op  Cases.  —  1.  Courts  of  Appeal 
Must  Follow  Last  Previous  Ruling.  —  The  last  previous  rulings  of 
the  supreme  court  on  any  question  of  law  or  equity  shall,  in  all  cases, 
be  controlling  authority  on  the  courts  of  appeal.3 

2.  Contrary  Decisions  of  Courts  of  Appeals.  —  Though  the  court 
of  appeals  deems  its  decision  contrary  to  a  decision  of  the  supreme 
court,  no  power  to  certify  the  cause  to  the  supreme  court  exists,  it 


99.  Barnett  v.  Colonial  Hotel  Bldg. 
Co.,  137  Mo.  App.  636,  119  S.  W.  471, 
475.  See  opinion  on  application  for  re- 
hearing, 119  S.  W.  475. 

Certification  Rests  Entirely  With  the 
Court. — "There  is  nothing  improper  in 
counsel,  in  fact  it  is  within  their  right, 
when  filing  a  motion  for  rehearing,  to 
assign,  as  a  cause  why  a  rehearing 
should  be  granted,  that  the  decision 
rendered  is  contrary  to  a  controlling 
decision  of  the  Supreme  Court,  or  is 
in  conflict  with  a  decision  of  another 
of  the  Courts  of  Appeal.  That  reason, 
when  so  assigned  in  the  motion  for  re- 
hearing, will  always  receive  careful 
consideration;  but  the  determination  of 
the  matter  of  conflict  rests  entirely 
with  the  court  in  the  first  instance, 
and  whether  or  not,  that  motion  being 
overruled,  the  case  should  be  certified 
to  the  Supreme  Court,  is  n'ot  a  right 
lodged  by  the  Constitution  in  parties 
litigant  or  their  counsel,  to  be  invoked 
by  them  by  motion  to  certify  or  trans- 
fer, but  rests  entirely  in  a  judge  of  the 
court."  Barnett  v.  Colonial  Hotel 
Bldg.  Co.,  137  Mo.  App.  636,  119  S.  W. 
471.  See  opinion  on  rehearing,  119  S. 
W.   475. 

1.  Const.  (Mo.),  Art.  VI.,  Amendt., 
1884,  §6;  Ex  parte  Conrades,  185  Mo. 
411,  420,  85  S.  W.  160;  Bradley  v.  Mil- 
waukee Mech.  Ins.  Co.,  163  Mo.  553, 
63  S.  W.  844;  State  ex  rel.  N.  Y.  Life 
Ins.  Co.  v.  Phillips,  96  Mo.  570,  10  S. 
W.  182. 

2.  State  ex  rel.  New  York  Life  Ins. 
Co.  v.  Phillips,  96  Mo.  570,  10  S.  W. 
182. 


3.  Const.  (Mo.),  Art.  VI.,  Amendt., 
1884,  §6;  Little  V.  St.  Louis  Union  Trust 
Co.,  231  Mo.  208,  132  S.  W.  691;  Houck 
v.  Cape  Girardeau  Waterworks  Co.,  215 
Mo.  475,  114  S.  W.  1098;  State  ex  rel. 
Giovanoni  v.  Rombauer,  125  Mo.  632, 
28  S.  W.  968;  Thompson  v.  Irwin,  76 
Mo.  App.  418;  Wood  V.  Hall,  23  Mo. 
App.  110;  Sage  v.  Reeves,  17  Mo.  App. 
210.  And  see  Little  v.  Hooker  Steam 
Pump  Co.,  228  Mo.  673,  129  S.  W. 
221. 

Change  in  Decision. — The  court  of 
appeals  must  follow  the  last  decision 
of  the  supreme  court  at  the  time  the 
case  is  decided,  on  the  question  before 
them,  and  that  is  the  law  of  the  case 
notwithstanding  a  subsequent  change 
in  the  decisions  of  the  supreme  court. 
Harburg  v.  Arnold,  87  Mo.  App.  326. 
See  also  Hartley  v.  Oalbreath,  127  Mo. 
App.   559,   106   S.   W.   570. 

"Last  Previous  Ruling." — What  is 
the  last  previous  ruling  of  the  supreme 
court  must  be  determined  by  the  court 
of  appeals,  and  that  responsibility  can 
not  be  evaded  by  sending  to  the  su- 
preme court  to  correct  what  the  court 
of  appeals  may  deem  conflicting  opin- 
ions of  the  supreme  court.  Seaborn 
Nat.  Bank  v.  Woesten,  144  Mo.  407,  46 
S.  W.  201. 

Decision  Wrong  in  Principle. — The 
courts  of  appeal  cannot  certify  a  case 
because  the  decisions  of  the  supreme 
court  are  wrong  in  principle.  If  the 
question  is  stare  decisis  the  court  is  not 
at  liberty  to  disregard  the  decided 
cases.  Brookshier  v.  Mcllwrath,  112 
Mo.  App.  687,  87  S.  W.  607.  To  same 
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being  the  duty  of  that  court  to  correct  its  own  decision  so  as  to  make 
it  conform  to  the  decisions  of  the  supreme  court.4 

3.  Conflicting  Decision  of  Same  Court.  —  The  court  of  appeals  has 
no  authority  to  certify  a  case  because  its  decision  is  in  contlict  with 
a  previous  decision  of  the  same  court,  it  having  the  power  to  over- 
rule its  previous  decision.0 

4.  Conflicting  Decisions  of  Different  Courts  of  Appeals.  —  But 
where  the  decisions  of  different  courts  of  appeal  are  in  conflict,  a  court 
of  appeals  has  authority  to  certify  a  case  to  the  supreme  court  for 
its  decision.8 

D.  Writs  To  Compel  Report.  —  1.  Certiorari.  —  While  the  su- 
preme court  has  superintending  control  of  the  courts  of  appeal  and 
may  issue  remedial  writs  in  the  exercise  of  such  jurisdiction,7  the 
writ  of  certiorari  only  brings  up  defects  apparent  on  the  face  of  the 
record  and  which  are  jurisdictional  in  their  nature,  and  the  supreme 


effect,  see  Little  v.  Hooker  Steam  Pump 
Co.,   228    Mo.    673,   129   &   W.   221. 

Whether  Decision  Controlling. — A 
case  cannot  be  certified  by  the  court 
of  appeals  where  the  dissenting  justice 
"agrees  with  the  other  judges  of  his 
court  that  the  majority  opinion  con- 
forms to  the  last  previous  ruling  of 
this  court  on  that  subject;  but  he  is 
of  the  opinion  that  the  case  in  which 
that  ruling  was  made  was  not  well 
considered  and  therefore  is  not  con- 
trolling." That  is  not  for  him  to  de- 
cide and  the  constitution  requires  that 
the  last  previous  ruling  be  followed. 
Little  v.  St.  Louis  Union  Trust  Co.,  231 
Mo.  208,  132  S.  W.  691. 

4.  Rodgers  v.  Western  Home,  etc. 
Ins.  Co.,  186  Mo.  248,  85  S.  W.  369; 
Seaboard  Nat.  Bank  v.  Woesten,  144  Mo. 
407,  46  S.  W.  201;  Schafer  v.  St.  Louis 
&  H.  K.  Co.,  144  Mo.  170,  45  S.  W. 
1075.  Compare  St.  Louis  &  S.  F.  R.  Co. 
v.  Lowder,  59  Mo.  App.  3,  in  which  the 
court  assumed  jurisdiction  and  decided 
the  case,  without  discussing  the  ques- 
tion of  the  right  to  assume  jurisdic- 
tion. See  Houck  v.  Cape  Girardeau 
Waterworks,  etc.  Co.,  215  Mo.  475, 
478,  114  S.  W.  1098. 

Scope  of  Statute. — "It  will  be  ob- 
served that  the  letter  of  the  Constitu- 
tion provides  for  the  court  of  appeals 
certifying  the  cause  to  this  court  only 
where  a  member  of  such  court  of  ap- 
peals shall  deem  the  decision  of  that 
court  to  be  contrary  to  a  previous  de- 
cision of  any  one  of  said  courts  of 
appeal  or  of  the  Supreme  Court,  and 
that  the  letter  of  the  provision  does  not 


provide  for  such  certificate  where  the 
whole  court  of  appeals,  or  even  a  ma- 
jority thereof,  so  regard  the  decision 
of  such  court."  Kodgers  r.  Western 
Home,  etc.  Ins.  Co.,  186  Mo.  248,  85 
S.  W.  369. 

Raising  Conflict. — The  duty  of  the 
court  of  appeals  is  to  follow  the  last 
previous  decision  of  the  supreme  court 
even  though  the  judges  of  that  court 
consider  such  decision  overrules  pre- 
vious decisions  of  the  supreme  court. 
It  cannot  compel  the  supreme  court  to 
harmonize  its  opinions  by  raising  the 
question  of  conflict  and  then  certify- 
ing the  case  to  the  supreme  court  for 
its  determination.  Houck  v.  Cape  Gir- 
ardeau Waterworks,  etc.  Co.,  215  Mo. 
475,  114  S.  W.  1098. 

5.  Rodgers  v.  Western  Home,  etc.  Ins. 
Co.,  186  Mo.  248,  85  S.  W.  369;  Wilden 
v.  McAllister.  178  Mo.  732,  77  S.  W.  730; 
Bradley  V.  German  Am.  Ins.  Co.,  163 
Mo.  559,  63  S.  W.  1132;  Bradley  v.  Mil- 
waukee Mech.  Ins.  Co.,  163  Mo.  553, 
63   S.  W.   844. 

6.  Little  V.  St.  Louis  Union  Trust 
Co.,  231  Mo.  208,  132  S.  W.  691;  Mc- 
Elvain  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo. 
App.),  131  S.  W.  736,  746;  Rodgers  v. 
Western  Home,  etc.  Ins.  Co.,  186  Mo. 
248,  85  S.  W.  369;  Evans  v.  Holman, 
114  Mo.  App.  449,  80  S.  W.  17;  Grimes 
r.  Revnolds,  94  Mo.  App.  589,  68  S.  W. 
588;  Grimes  v.  Reynolds,  94  Mo.  App. 
576,  588.  And  see  State  tJ.  Davis,  106 
Mo.  230,  17  S.  W.  295. 

7.  Const.  Art.  VI.,  §§3.  8;  State  ex 
rel.  Hobart  r.  Smith,  173  Mo.  398,  414, 
73   S.  W.  21L 
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court  must  determine  from  the  record  sent  up  whether  the  case  is 
one  coming  within  the  constitutional  provision  requiring  certifica- 
tion, and  has  no  jurisdiction  to  determine  whether  the  decision  ren- 
dered is  correct  or  erroneous.8 

2.  Mandamus.  —  In  a  proper  case  the  supreme  court  may  issue 
a  writ  of  mandamus  requiring  a  court  of  appeals  to  certify  the  cause 
or  proceeding,9  but  if  the  matter  is  one  resting  in  judicial  discretion  as 
to  whether  or  not  the  case  is  one  which  should  be  certified,  the  su- 
preme court  has  no  jurisdiction  to  issue  the  writ.10 

E.  Form  op  Certificate.  —  The  title  of  the  cause  claimed  to  be  in 
conflict  with  the  decision  of  the  supreme  court  must  be  given,  other- 
wise the  order  of  transfer  will  be  indefinite  and  uncertain  and  the 
supreme   court  fail  to   acquire  jurisdiction.11 

XIV.  NEW  HAMPSHIRE.  —  A.  Jurisdiction  of  Supreme  Court. 
The  supreme  court  at  the  law  terms  has  jurisdiction  of  questions  of 
law  arising  at  a  trial  term,  reserved  or  assigned  for  decision.12 

B.  Cases  That  May  Be  Reserved.  —  1.  In  General.  —  Questions 
arising  on  bill  of  exceptions  upon  a  special  verdict,  an  issue  of  law, 
motion  for  a  new  trial  or  in  arrest  of  judgment,  or  upon  a  statement 
of  facts  agreed  to  and  signed  by  the  parties  may  be  reserved  and 
signed  by  the  presiding  justice  or  by  any  justice  of  the  court  in  va- 
cation, if  he  think  fit,  to  the  determination  of  the  court  at  the  next 
law  term.13 

2.  Questions  of  Law  Arising  on  Pleadings.  —  Questions  of  law 
arising  upon  the  pleadings  will  not  be  considered  until  the  facts  have 
been  found.1* 


8.  State  ex  rel.  Hobart  V.  Smith, 
supra. 

9.  State  ex  rel.  N.  Y.  Life  Ins.  Co. 
V.  Phillips,  96  Mo.  570,  10  S.  W.  182. 
And  see  State  ex  rel.  Priddy  v.  Gibson, 
187  Mo.   536,  550,  86  S.  W.   177. 

Return  That  No  Conflict.  Exists. 
If  on  application  for  a  writ  of  man- 
damus to  compel  certification  the  re- 
turn states  that  no  conflict  of  opinion 
exists,  the  application  must  be  denied. 
State  ex  rel.  Lancashire  Ins.  Co.  v. 
Bombauer,  140  Mo.  121,  40  S.  W.  763. 

10.  State  ex  rel.  Giovanoni  v.  Bom- 
bauer, 125  Mo.  632,  28  S.  W.  968;  State 
ex  rel.  N.  Y.  Life  Ins.  Co.  v.  Smith,  107 
Mo.   568,   16   S.   W.   401,   17   S.  W.   901. 

11.  Hess  V.  Ganz,  145  Mo.  54,  46  S. 
W.  1133. 

Citing  Volume  of  Report  Insufficient. 
Hess  v.  Ganz,  supra. 

12.  Pub.  St.  (N.  H.),  1901,  ch.  104, 
§3. 

Jurisdiction  of  Court. — The  supreme 
court  has  the  same  power  over  ques- 
tions of  law  involved  in  the  adjudica- 
tions of  the  superior  court  and  properly 
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transferred  to  it,  that  the  whole  court 
had  prior  to  1901,  at  the  law  terms, 
over  questions  of  law  raised  and  re- 
served at  the  trial  terms.  Laws,  1901, 
ch.  78,  §§2,  5;  Bath  v.  Haverhill,  73 
N.  H.  511,  63  Atl.  307. 

13.  Pub.  St.  (N.  H.),  1901,  ch.  204, 
§13;  Perkins  v.  Langmaid,  36  N.  H. 
501. 

On  a  reservation  no  questions  of  fact 
will  be  decided.  Whitcher  v.  Dexter,  61 
N.  H.  91. 

If  no  question  of  law  is  presented 
the  case  will  be  discharged.  Home  v. 
Hutchins,  72  N.  H.  77,  54  AtL  1024; 
Cox  v.  Johnson,  61  N.  H.  642. 

Moot  questions  in  an  agreed  case, 
containing  no  provision  for  judgment, 
will  not  be  considered  in  the  absence 
of  special  reason  therefor.  Attorney 
General  ex  rel.  Putnam  v.  Fogarty,  73 
N.  H.  607,  62  Atl.  219;  Connecticut 
Val.  Lumb.  Co.  v.  Monroe,  71  N.  H. 
473    52  Atl.  940. 

14.  Fellows  v.  Fellows,  68  N.  H.  611, 
44  AtL  752. 
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3.  New  Evidence.  —  On  the  hearing  of  reserved  questions  the  su- 
preme court  will  not  consider  additional  evidence,  whether  the  reser- 
vation be  at  law  or  in  equity.1' 

4.  Conclusiveness  of  Certificate.  —  The  certificate  upon  questions 
certified  is  conclusive  upon  the  court  to  whom  it  is  sent,  to  the  ex- 
tent of  the  questions  certified  but  no  further.18 

C.  Making  Case.  —  1.  Generally.  —  In  making  a  case  on  reserved 
questions,  it  is  not  necessary  to  expressly  state  that  the  court  expressed 
any  opinion,  rendered  judgment  or  gave  any  direction,  it  being  suffi- 
cient if  such  facts  appear  by  implication.17 

2.  Furnishing  Cases  and  Briefs.  —  a.  The  Case.  —  The  party  mov- 
ing or  excepting  must  furnish  to  the  court  copies  of  the  case  and  papers 
referred  to  sufficient  for  the  justices  sitting  in  the  case.18 

b.  Briefs.  —  All  parties  desiring «to  be  heard  must  furnish  a  brief 
of  the  authorities  upon  which  he  relies,  but  such  briefs  need  not  be 
furnished  until  the  first  day  of  the  term  at  which  the  case  is  to  be 
heard,  and  no  case  will  be  dismissed  for  want  of  a  brief.19 

D.  Status  of  Action.  —  The  action  remains  in  the  court  below 
awaiting  the  decision.20 

E.  Amendment  op  Certificate.  —  A  case  may  be  sent  back  for 
correction  of  the  certificate  upon  the  motion  of  the  appellate  court 
or  of  the  court  making  the  certificate,21  and  the  lower  court  may 
then   make  other  and   further  orders  upon  the  questions  reserved.22 

XV.  NEW  JERSEY.  —  A.  Certification  From  Circuit  Court. 
1.  When  Made.  —  The  judge  holding  any  circuit  court  may  at  his 
discretion,  and  upon  such  terms  as  he  may  think  reasonable,  direct 
any  ease  of  doubt  or  difficulty  to  be  made  and  stated,  and  certified 
by  him  to  be  argued  at  the  supreme  court.23 


15.  Cole  v.  The  Lake  Company,  54 
N.  H.  242,  273. 

Findings  Unsupported  by  Evidence. 
"How  it  would  be  as  to  setting  aside 
of  findings  of  fact  by  a  judge  at  the 
trial  term  as  being  against  evidence, 
or  as  unsupported  by  evidence,  it  is 
not  necessary  to  inquire,  because  no 
such  question  is  here  reserved,  and  the 
evidence  upon  which  the  findings  were 
based  is  not  before  us."  Cole  v.  The 
Lake  Co.,  supra. 

16.  Stevenson   V.   Cofferin,   20   N.  H. 


288. 

17. 

18. 
§14. 

19. 


Claggett   v.  Simes,  31   N.  H.   56. 
Pub.  St.   (N.  H.),  1901,  eh.  204, 


Pub.  St.   (N.  H.),   1901.  ch.  204, 
§14.  See  also  the  title   "Briefs." 

20.  Stevenson  v.  Cofferin,  20  N.  H, 
288.  And  see  Congdon  v.  Nashua,  72 
N.  H.  468,  57  Atl.  686. 

21.  Stevenson  p.  Cofferin,  20  N.  H. 
288. 


22.  Stevenson  v.  Cofferin,  20  N.  H. 
288 

23.  Gen.   St.    (N.   J.).   1895,   p.   2574. 
Settled  Question  Not  To  Be  Certified. 

A  case  which  does  not  present  a  ques- 
tion of  doubt  or  difficulty  should  not 
be  certified  for  the  advisory  opinion 
of  the  supreme  court.  Holler  v.  Ross, 
67  N.  J.  L.  60,  50  Atl.  342;  Ashhurst 
v.  Atlantic  Coast  Line  Elec.  R.  Co., 
66  N.  J.  L.  16.  48  Atl.  999. 

Election  Cases. — This  statute  does  not 
authorize  a  judge  of  the  circuit  court 
to  call  on  the  supreme  court  for  its 
advisory  opinion  in  a  matter  regard- 
ing the  fairness  and  legality  of  an  el- 
ection. The  court  further  said:  "It 
is  proper  to  remark  that,  at  the  last 
term  of  this  court,  an  advisory  opin- 
ion was  given  in  one  of  these  cases  by 
one   of   the   justices   of   this    court,   but 

'•  the  question  of  jurisdiction  was  not 
mooted    nor    considered    on     tliat    occa- 

I  sion,   so   that   this   court    does    not   feel 
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2.  Review  of  Facts.  —  The  circuit  judge  must  make  and  state 
the  case.24  The  supreme  court  has  no  authority  to  decide  questions 
of  fact,  those  must  be  settled  by  the  circuit  court  before  the  case  is 
sent  up.25 

3.  Setting  Argument.  —  Whenever  a  case  is  certified  from  any  cir- 
cuit court  for  the  advisory  opinion  of  the  supreme  court,  the  clerk 
is  required  to  file  the  certificate,  enter  a  rule  as  of  course,  setting 
the  cause  for  argument,  and  place  the  same  on  the  paper,  giving  it 
priority  according  to  the  date  of  filing  the  certificate.28 

4.  Duty  of  Supreme  Court.  —  The  supreme  court  after  hearing  such 
cases  and  giving  opinion  therein,  shall  certify  the  case  to  the  circuit 
court,  which  court  is  to  render  judgment  in  conformity  to  such  opin- 
ion.27 

5.  Errors  in  Judgment  on  Advisory  Opinion.  —  Where  judgment 
is  rendered  by  any  circuit  court  in  conformity  to  the  certified  opinion 
of  the  supreme  court  upon  a  case  certified,  and  a  writ  of  error  is 
brought  to  reverse  the  judgment,  such  certified  opinion  is  to  be  re- 
turned with  the  writ  of  error  as  part  of  the  record,  and  errors  may 
be  assigned  thereon;  and  if  error  be  found  therein,  judgment  may 
be  reversed  therefor.28 

6.  Turning  Reserved  Case  Into  Special  Verdict.  —  It  was  formerly 


itself  bound  by  such  judicial  action." 
In  re  Margarum,  55  N.  J.  L.  12,  25  Atl. 
702. 

24.  Wilson  v.  Pennsylvania  P.  &  B. 
E.  Co.,  64  N.  J.  L.  44,  44  Atl.  '850;  Des- 
tefano  v.  Calandriello,  57  N.  J.  L.  483, 
31  Atl.  385. 

Omission  of  Finding  of  Facts. 
Where  the  printed  case  contains  no 
facts  found  and  reported  to  the  su- 
preme court  by  the  trial  judge  and 
there  does  not  appear  any  general  or 
epecial  verdict,  there  is  no  case  pre- 
eented  for  the  consideration  of  the 
eourt.  Wentink  v.  Board  of  Chosen 
Freeholders  (N.  J.),  45  Atl.  1031.  See 
also  Traflet  v.  Empire  Life  Ins.  Co., 
64  N.  J.  L.  387,  46  Atl.  204. 

25.  Bnnn  v.  New  York  &  G.  L.  R. 
Co.,  65  N.  J.  L.  372,  47  Atl.  440;  Wil- 
son V.  Pennsylvania  P.  &  B.  R.  Co.,  64 
N.  J.  L.  44,  44  Atl.  850;  Murray  V. 
Paterson  R.  Co.,  61  N.  J.  L.  301,  3-9  Atl. 
648;  Butler  Hard  Rubber  Co.  v.  City 
of  Newark,  61  N.  J.  L.  32,  40  Atl.  224; 
Destefano  v.  Calandriello,  57  N.  J.  L. 
483,  31  Atl.  385. 

Question  of  Law. — The  supreme  court 
deals  only  with  questions  of  law  in 
eases  certified  (to  it  by  the  circuit 
courts  for  its  advisory  opinion.  Shep- 
ard  &  Morse  Lumb.  Co.  v.  Burroughs, 
62  N.  J.  L.  469,  41  Atl.  695. 


26.  Pub.  St.  (N.  J.),  1895,  p.  2574. 
And  see  Traflet  v.  Empire  Life  Ins. 
Co.,  64  N.  J.   L.  387,  394,  46  Atl.  204. 

27.  Gen.  St.   (N.  J.),  1895,  p.  2574. 
Effect     of     Supreme  Court  Opinion. 

"When  a  case  is  certified  from  the 
Circuit  to  this  court  by  force  of  the 
Practice  Act,  the  formal  advice  of  this 
court  has  the  force  of  a  judgment  in 
its  conclusiveness;  the  circuit  judge  is 
required  to  enforee  it  and  error  may 
be  assigned  upon  it;  but  if,  in  such 
instances  as  the  present,  this  court 
should  render  the  adviee  sought  for, 
its  conclusions  would  be  devoid  of  all 
peremptory  authority,  for  it  would  be 
entirely  competent  for  the  officer  to 
whom  they  were  sent  to  disregard  them, 
and  in  despite  of  them  to  carry  his 
own  conviction  into  effect."  In  re 
Margarum,  55  N.  J.  L.  12,  25  Atl.  702. 

28.  Gen.  St.  (N.  J.),  1895,  p.  2574; 
Delaware,  L.  &  W.  R.  Co.  v.  Neville, 
51  N.  J.  L.  332,  17  Atl.  836,  19  Atl. 
538. 

Certifying  Motion  for     New     Trial. 
When  a  motion  for  a  new  trial  is  cer- 
ti£ed   by   the    circuit    court   to    the   su- 
preme   eourt   for   its    advisory    opinion, 
errors  in  such  advisory  opinion   cannot 
(be    assigned    on   error    in   the    court    of 
I  errors.    Delaware,    L.    &    W.    R.    Co.    ©. 
I  Neville,  supra. 
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necessary  upon  a  reserved  case  that  the  nisi  prius  judge  should  grant 
permission  for  either  party  to  turn  the  case  into  a  special  verdict,29 
this  being  necessary  if  either  party  desired  to  apply  for  a  writ  of  error.30 
At  present  error  can  be  assigned  upon  the  opinion  of  the  supreme 
court  rendered  on  cases  settled  or  reserved  and  certified,  without 
their  being  turned  into  special  verdicts,  and  without  the  parties 
having  leave  to  so  turn  them.81 

B.  Certification  From  Common  Pleas.  —  1.  Generally. — Any 
suit  transferred  from  the  circuit  court  to  the  inferior  court  of  common 
pleas  may  be  stated  and  certified  by  the  presiding  law  judge  of  the 
common  pleas  to  be  argued  before  the  supreme  court  upon  such  terms 
as  he  may  think  reasonable."  Only  cases  of  doubt  or  difficulty  will 
be  so  certified.83 

2.  Duty  of  Supreme  Court.  —  The  supreme  court  is  to  hear  such 
cases  and  after  opinion  given  therein,  the  case  is  to  be  certified  to  the 
inferior  court  of  common  pleas,  which  court  shall  render  judgment 
thereon  in  conformity  with  such  opinion.84 

3.  Procedure  Similar  to  Circuit  Court.  —  In  cases  so  certified  from 
the  common  pleas  the  same  proceedings  and  practice  shall  be  had  as 
is  now  had  in  cases  certified  from  the  circuit  courts  to  the  supreme 
court.** 

C.  Application  for  Orders  or  Rule.  —  Any  justice  of  the  supreme 
court  or  judge  of  the  circuit  court  to  whom  application  may  be  made 
for  any  rule  or  order  by  virtue  of  the  Practice  Act,  may,  in  his  dis- 
cretion, refer  the  same  to  the  supreme  court  and  make  such  order 
for  the  taking  of  testimony  and  for  stay  of  proceedings  as  may  be 
equitable.86 

XVI.  NEW  YORK.  —  A.  Certification  From  Appellate  Divis- 
ion to  Court  of  Appeals.  —  1.  Certificate  of  Particular  Question. 
a.  When  Granted.  —  An  appeal  may  be  taken  to  the  court  of  ap- 
peals when  the  appellate  division  in  any  department  allows  the  same 


29.  Traflet  v.  Empire  Life  Ins.  Co., 
64  N.  J.  L.  387,  46  Atl.  204;  Delaware, 
L.  &  W.  E.  Co.  v.  Neville,  51  N.  J.  L. 
332,  17  Atl.  836,  19  Atl.  538;  Pray  c. 
Mayor,  etc.  of  Jersey  City,  33  N.  J.  L. 
506.  See  also  Wentnik  v.  Board  of 
Chosen  Freeholders  (N.  J.),  45  Atl. 
1031. 

"The  difference  between  a  special 
verdict  and  a  special  case  reserved  at 
Nisi  Prius  is  that  under  the  latter  noth- 
ing appears  upon  the  record  but  the 
general  verdict,  and  the  party  preclud- 
ed from  a  writ  of  error.  This  imper- 
fection in  the  proceeding  may  be  re- 
moved by  the  judge  at  Nisi  Prius 
granting  permission"  for  either  party 
to  turn  such  a  case  into  a  special  ver- 
dict, on  which  a  writ  of  error  will  lie." 


Traflet  v.  Empire  Life  Ins.  Co.,  64  N. 
J.  L.  387,  393,  46  Atl.  204,  citing  Pray 
V.  Jersey  City,  33  N.  J.  L.  506;  1  Areh. 
Pr.  216;  3  Bl.  Com.  378. 

30.  Traflet  v.  Empire  Life  Ins.  Co., 
64  N.  J.  L.  387,  393,  46  Atl.  204;  Pray 
r.  Mayor  of  Jersey  City,  33  N.  J.  L. 
506. 

31.  Delaware,  L.  &  W.  R.  Co.  v. 
Neville,  51  N.  J.  L.  332,  17  Atl.  836, 
19  Atl.  538. 

32.  Gen.  St.    (N.  J.),   1895,   p.   1030. 

33.  Gen.   St.    (N.  J.),   1S95,   p.   1030. 

34.  Gen.   St.    (N.  J.),   1895,  p.   1030. 

35.  Gen.  St.   (N.  J.),   1895,  p.  1030. 

36.  Gen.  St.  (N.  J.),  1S95,  p.  2582. 
And  see  Delaware,  L.  &  W.  R.  Co.  v. 
Neville,  51  N.  J.  L.  332,  17  AtL  836, 
lft  Atl  53& 
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and  certifies  that  a  question  or  questions  of  law  have  arisen,  which 
in  its  opinion  ought  to  be  reviewed  by  the  court  of  appeals.37 

b.  Judgment  or  Order  May  Be  Certified.  —  This  statute  permits 
the  certification  on  appeals  from  orders  as  well  as  judgments.33 

c.  Extent  of  Review.  —  Only  the  question  or  questions  certified  are 
brought  up  for  review,39  and  the  question  must  have  been  presented 
and  passed  on  by  the  appellate  division.40 


87.  Code  Civ.  Proc,  §190  (2); 
Young  v.  Fox,  155  N.  Y.  615,  50  N.  E. 
279.  And  see  Smith  v.  Smythe,  197 
N.  Y.  457,  90  N.  E.  1121,  reversing  132 
App.  Div.  71,  116  N.  Y.  Supp.  1071. 

Constitutional  Provision. — The  appel- 
late division  in  any  department  may 
allow  an  appeal  upon  any  question  of 
law  which  in  its  opinion  ought  to  be 
reviewed  by  the  court  of  appeals. 
Const.  (1894),  Art.  VI.,  §9;  Steamship 
Kichmond  Hill  Co.  V.  Seager,  160  N.  Y. 
312,  54  N.   E.  574. 

"It  was  to  carry  this  provision  into 
effect  that  §§190  and  191  were  enacted. 
Thus  both  the  Constitution  and  statute, 
as  they  now  stand  confer  upon  the 
court  the  right  to  allow  such  an  appeal, 
and  upon  litigants  the  provisional 
right  of  appeal  upon  obtaining  such 
allowance."  Porter  V.  International 
Bridge  Co.,  163  N.  Y.  79,  57  N.  E.  174. 
The  purpose  of  this  provision  of  the 
Constitution  was  to  allow  an  appeal 
from  interlocutory  or  non-final  judg- 
ments or  orders.  Reed  t;.  McCord,  160 
N.  Y.  330,  54  N.  E.  737. 

The  jurisdiction  to  review  depends 
tipon  the  order  of  certification.  Pringle 
V.  Long  Island  R.,  157  N.  Y.  100,  51 
N.  E.  435. 

Scope  of  Review. — "It  is  only  un- 
der subdivision  2  of  section  190  that 
questions  must  be  certified  to  this 
court;  a  provision  contemplating  the 
existence  of  questions  of  law  in  de- 
terminations, not  final  in  their  nature, 
which  may  affect  the  ultimate  judg- 
ment, as  they  are  decided  one  way  or 
the  other,  and  as  to  which  the  Appel- 
late Division  is  entitled  to  the  opinion 
of  this  court,  in  the  general  interest 
that  litigation  shall  not  be  needlessly 
protracted."  Commercial  Bank  v.  Sher- 
wood, 162  N.  Y.  310,  317,  56  N.  E.  834. 
See  also  Callanan  v.  Keeseville,  etc.  R. 
Co.,  199  N.  Y.  268,  92  N.  E.  747,  mod- 
ifying judgment,  136  App.  Div.  902, 
123  N.  Y.  Supp.  1109;  Kurz  v.  Doerr, 
180  N.  Y.  88,  72  N.  E.  926,  105  Am. 
St.  Rep.  716. 


Jurisdiction  to  Act  on  Certified  Ques- 
tion Limited  by  Statute. — The  court 
of  appeals  has  no  authority  to  answer 
a  question  certified  to  it  by  an  appel- 
late division  of  the  supreme  court  upon 
an  appeal  from  a  judgment  of  tnat 
court  affirming  a  judgment  of  a  county 
court,  which  affirmed  a  judgment  of 
the  city  court  of  Binghampton.  Swan 
v.  Inderlied,  187  N.  Y.  372,  80  N.  E. 
195,  reversing  101  App.  Div.  612,  92 
N.  Y.  Supp.  1147. 

38.  Porter  v.  International  Bridge 
Co.,  163  N.  Y.  79,  57  N.  E.  174;  Steam- 
ship Richmond  Hill  Co.  v.  Seager,  160 
N.  Y.  312,  54  N.  E.  574.  See  also  Calla- 
nan v.  Keeseville,  etc.  R.  Co.,  199  N.  Y. 
268,  92  N.  E.  747,  136  App.  Div.  902, 
123  N.  Y.  Supp.  1109. 

39.  Code  Civ.  Proc,  §190;  Malone 
V.  Sts.  Peter  &  Paul's  Church,  172  N. 
Y.  269,  279,  64  N.  E.  961;  Salisbury 
v.  Slade,  160  N.  Y.  278,  54  N.  E.  741. 

Certifying  Questions  as  limiting 
Appeal. — When  a  party  has  the  right 
to  appeal  generally,  from  the  judgment 
rendered  by  the  appellate  division, 
that  court  cannot  limit  his  right  to 
have  the  whole  case  reviewed  by  the 
court  of  appeals  by  certifying  particu- 
lar questions  to  that  court.  In  such 
event  that  court  will  nevertheless  re- 
view the  whole  case.  Seaward  v.  Davis, 
198  N.  Y.  415,  91  N.  E.  1107,  modifying 
133  App.  Div.  191,  117  N.  Y.  Supp.  468. 
And  see  Callanan  v.  Keeseville,  etc.  E. 
Co.,  199  N.  Y.  268,  92  N.  E.  747,  mod- 
ifying judgment,  136  App.  Div.  902, 
123   N.  Y.   Supp.   1109. 

Questions  of  Discretion. — Certified 
questions  presenting  purely  matters  of 
discretion  and  not  of  law  will  not  be 
answered,  the  constitution  confining  the 
jurisdiction  of  the  court  of  appeals 
to  the  determination  of  questions  of 
law.  Smith  v.  Smythe,  197  N.  Y.  457, 
90  N.  E.  1121,  reversing  132  App.  Div. 
71,  116  N.  Y.   Supp.   107. 

40.  Coatsworth  v.  Lehigh  Val.  R.  Co., 
156  N.  Y.  451,  51  N.  E.  301;  Schenek 
v.  Barnes,  156  N.  Y.  316,  322,  50  N.  K 
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d.  Ruling  by  Appellate  Division  Necessary.  —  No  abstract  ques- 
tion, or  one  that  did  not  arise  or  was  not  passed  on  by  the  appellate 
divsion  can  be  certified  to  the  court  of  appeals.41 

e.  Authority  To  Certify.  —  The  power  to  certify  rests  entirely 
with  the  appellate  division,  and  it  is  the  sole  judge  of  the  proper 
method  of  exercising  that  power.42  The  court  of  appeals  cannot  con- 
trol the  right  or  form  of  certification,  all  that  they  can  do  is  to  de- 
cline to  answer  the  questions  certified.48 

f.  Privilege  Need  Not  Be  Availed  of  Though  Questions  Be  Certi- 
fied.—  If  the  questions  certified  are  not  satisfactory  to  the  party  who 
desires  to  appeal,  he  need  not  avail  himself  of  the  privilege  extended;44 
and  a  party  who  has  the  right  of  appeal  regardless  of  the  certifica- 
tion of  questions,  may  at  his  option  disregard  the  certification  and 
exercise  his  general  right  of  appeal,  and  thus  bring  up  every  ques- 
tion in  the  case.45  When  the  option  is  exercised,  the  party  is  there- 
upon precluded  from  adopting  the  other  form  of  review.46 

g.  Form  of  Questions.  —  Each  question  should  be  separately  stated 
and  presented  by  the  appellate  division  and  be  so  framed  that  it 
can  be  answered  categorically;47  the  power  of  review  by  the  court  of 


967,   41   L.   R.   A.    395;    Baxter   v.   Mc- 
Donnell,  154  N.  Y.  432,  48   N.   E.   816. 

"The  idea  that  a  question  may  be 
certified  to  this  eourt  for  decision, 
whether  it  arose  in  the  case,  and  was 
passed  upon  by  the  appellate  division, 
or  not,  seems  to  prevail  to  some  extent 
at  least.  It  is,  however,  an  erroneous 
conception  of  the  powers  and  duties  of 
this  court,  which  has  only  such  juris- 
diction as  is  conferred  upon  it  by  stat- 
ute, wherein  is  not  included  the  power 
of  determining  abstract  questions,  or 
those  which  have  not  been  actually  de- 
termined by  the  court  certifying 
them."  Schenck  v.  Barnes,  156  N.  Y. 
316,  50  N.  E.  967,  41  L.  R.  A.  395. 

Appeal  Papers  Failing  To  Present 
Question. — Where  the  question  certified 
relates  to  the  jurisdiction  of  the  court 
and  is  presented  on  a  state  of  facts 
not  presented  in  the  complaint,  it  will 
be  regarded  as  an  abstract  statement 
of  facts,  which  this  court  will  not  re- 
view. Steinway  v.  Von  Bernuth,  167  N. 
Y.  498,  60  N.  E.  757. 

41.  Steinway  V.  Von  Bernuth,  167 
N.  Y.  498,  60  N.  E.  757;  Matter  of 
Robinson,  160  N.  Y.  448,  55  N.  E.  4; 
Schenck  v.  Barnes,  156  N.  Y.  316,  50 
N.  E.  967;  Coatsworth  v.  Lehigh  Val. 
R.  Co.,  156  N.  Y.  451,  51  N.  E.  301. 

42.  Callanan  v.  Keeseville,  etc.  R. 
Co.,  199  N.  Y.  268,  92  N.  E.  747;  mod- 
ifying  judgment,  136  App.  Div.  902, 
123   N.  Y.  Supp.   1109. 


This  is  an  appeal  by  permission,  and 
not  as  a  matter  of  right.  Callanan  v. 
Keeseville,  etc.  R.  Co.,  supra. 

43.  Callanan  v.  Keeseville,  etc.  R. 
Co.,  199  N.  Y.  268,  92  N.  E.  747,  mod- 
ifying judgment  136  App.  Div.  902,  123 
N.  Y.  Supp.  1109. 

44.  Callanan  v.  Keeseville,  etc.  R. 
Co.,  199  N.  Y.  268,  92  N.  E.  747,  mod- 
ifying judgment,  136  App.  Div.  902,  123 
N.   Y.   Supp.   1109. 

45.  Callanan  v.  Keeseville,  etc.  R. 
Co.,  199  N.  Y.  268,  92  N.  E.  747,  mod- 
ifying judgment,  136  App.  Div.  902,  123 
N.  Y.   Supp.   1109. 

46.  Callanan  v.  Keeseville,  etc.  R. 
Co.,  199  N.  Y.  268,  92  N.  E.  747,  mod- 
ifying judgment,  136  App.  Div.  902,  123 
N.  Y.  Supp.  1109. 

A  judgment  cannot  be  reviewed  in 
sections,  some  questions  on  appeal  by 
permission  and  others  on  appeal  as  mat- 
ter of  right,  when  both  appeals  are 
brought  by  the  same  party.  Callanan 
v.  Keeseville,  etc.  R.  Co.,  supra. 

47.  Devlin  v.  Hinman,  161  N.  Y.  115, 
55  N.  E.  386.  And  see  Malone  v.  Sts. 
Peter  &  Paul's  Church,  172  N.  Y.  269, 
64  N.   E.   961. 

"While  neither  Constitution  nor 
statute  expressly  requires,  convenience 
suggests  that  each  question  certified  to 
this  court  by  the  Appellate  Division 
be  separately  stated,  so  that  it  can  be 
answered   yes   or    no."       A    compound 
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appeals  being  limited  to  a  categorical  answer  to  the  question  certi- 
fied.48 The  question  should  be  so  framed  that  the  answers  may  de- 
termine the  particular  controversy  involved  in  the  appeal,  and.  not 
merely  a  part  of  it.49  Upon  the  determination  of  such  question  or 
questions  by  the  court  of  appeals,  its  decision  thereon  is  to  be  certi- 
fied to  the  appellate  division.50 

h.  Stipulation  for  Judgment  Absolute.  —  If  in  the  case  certified 
by  the  appellate  division  the  judgment  of  that  court  granted  a  new 
trial,  the  appellant  must  stipulate  that  upon  affirmance  judgment 
absolute  shall  be  rendered  against  him.51 

2.  Certification  in  Actions  Begun  in  Inferior  Courts.  —  a.  Author- 
ity for  Making  Order.  —  When  a  civil  action  or  proceeding  is  begun 
in  any  court  other  than  the  supreme  court,  court  of  claims,  county 
court,  or  a  surrogate's  court,  there  can  be  no  appeal  to  the  court  of 
appeals  unless  the  appellate  division  makes  an  order,  that  in  its 
opinion  a  question  of  law  is  involved  which  ought  to  be  reviewed 
by  the  court  of  appeals.52 


question  alternative  in  form  cannot  be 
categorically  answered.  Devlin  v.  Hin- 
man,  supra. 

Certifying  Questions.  —  It  is  only 
when  an  appeal  is  allowed  under  this 
subdivision  that  questions  should  be 
certified  to  the  court  of  appeals.  Sea- 
ward v.  Davis,  198  N.  Y.  415,  91  N.  E. 
1107,  modifying  133  App.  Div.  191,  117 
N.   Y.   Supp.  468. 

Question  Must  Be  Definite. — "The 
court  will  decline  to  answer  any  ques- 
tion certified,  unless  it  be  sufficiently 
definite  to  prevent  different  answers 
under  differing  circumstances. ' ' 
Schenck  v.  Barnes,  156  N.  Y.  316,  50 
N.  E.  967,  41  L.  R.  A.  395;  Baxter  v. 
McDonald,  154  N.  Y.  432,  48  N.  E.  816; 
Grannan  v.  Westchester  Racing  Assn., 
153  N.  Y.  449,  47  N.  E.  896. 

Opinion  of  Court  Part  of  Record. 
When  the  order  certifying  the  case 
expressly  refers  to  the  opinion  of  the 
appellate  division  rendered  in  deciding 
the  appeal  in  that  court,  such  opinion 
becomes  part  of  the  record  in  the  court 
of  appeals.  Pringle  v.  Long  Island  R., 
157  N.  Y.  100,  51  N.  E.  435. 

48.  Waldo  v.  Schmidt,  200  N.  Y.  199, 
93  N.  E.  477,  affirming  139  App.  Div. 
589,  124  N.  Y.  Supp.   189. 

Examination  of  Facts. — While  the 
court  is  confined  to  the  question  cer- 
tified, it  is  its  duty  to  examine  the  rec- 
ord not  only  to  see  that  it  actually 
arose,  but  also  to  see  how  it  arose,  so 
that  it  can  be  decided  as  it  was  pre- 
sented below.  All  the  facts  should  be 
ascertained,  so  that  the  question  can  be 
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decided  as  an  existing  issue  between 
the  parties  and  the  danger  of  passing 
upon  merely  abstract  propositions  may 
thus  be  avoided.  Baxter  v.  McDonnell, 
154  N.  Y.  432,  48  N.  E.  816.  See  also 
Hearst  v.  Shea,  156  N.  Y.  169,  50  N.  E. 
788. 

49.  Blaschko  v.  Wurster,  156  N.  Y. 
437,  445,  51  N.  E.  303. 

50.  Code  Civ.  Proc,  §190. 

51.  Const.  (N.  Y.),  1894,  Art.  VI., 
§9;  Mundt  v.  Glokner,  160  N.  Y.  571, 
55  N.   E.   297. 

Construction  of  Statute. — The  whole 
of  §9  of  Art.  VI.  of  the  Constitution 
should  be  read  together,  and  when  so 
read  "the  meaning  is  that  in  those 
cases  when  a  party  is  not  permitted 
to  appeal  to  this  court  as  matter  of 
right  he  may  procure  an  allowance  of 
the  appeal  from  the  Appellate  Divi- 
sion." But  the  stipulation  for  judg- 
ment absolute  is  nevertheless  required 
and  is  not  dispensed  with  because  of 
the  certification  of  the  case  to  the  court 
of  appeals.  "One  of  the  conditions 
upon  which  the  jurisdiction  of  this 
court  depends,  when  an  order  granting 
a  new  trial  is  appealed  from,  is  that 
the  appellant  shall  stipulate  that  upon 
affirmance  judgment  absolute  shall  be 
rendered  against  him.  The  legislature 
cannot  dispense  with  this  condition 
....  though  it  may  further  restrict 
it."  Mundt  v.  Glokner,  160  N.  Y.  571, 
55  N.  E.  297,  dismissing  appeal,  24  App. 
Div.  110,  48  N.  Y.  Supp.  940. 

52.  Code  Civ.  Proc,  §191  (1). 

This  provision   applies  to   an   action 
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b.  Time  for  Making  Order.  —  The  order  must  be  made  at  the  term 
at  which  the  determination  is  rendered,  or  at  the  next  term  after 
judgment  is  entered  thereupon.88 

c.  Time  for  Appeal  Governed  by  Order.  —  The  time  in  which 
an  appeal  must  be  taken  is  governed  by  the  time  when  the  court 
makes  the  proper  order  allowing  it.64 

d.  Filing  Notice  of  Appeal.  —  The  filing  and  service  of  a  notice 
of  appeal  is  as  necessary  upon  a  case  certified  ;is  in  other  appeals, 
but  such  notice  cannot  properly  be  served  until  after  the  order  grant- 
ing the  certificate  is  made  and  filed." 

e.  Entry  of  Order  Nunc  Pro  Tunc.  —  If  a  notice  of  appeal  be 
served  without  authority,  the  entry  of  an  order  thereafter  nunc  pro 
tunc,  will  not  make  the  appeal  regular,6"  and  should  a  notice  of  ap- 
peal be  not  served  within  the  statutory  time,67  there  is  nothing  be- 
fore the  court  of  appeals.68 

3.  Review  Upon  Unanimous  Decision  of  Appellate  Division.  —  a. 
When  Certificate  Granted.  —  No  appeal  can  be  taken  from  a  judg- 
ment of  affirmance  rendered  in  an  action  to  recover  damages  for  per- 
sonal injury,  or  for  injuries  resulting  in  death,  or  in  an  action  to  set 
aside  a  judgment,  sale,  transfer,  conveyance,  assignment,  or  written 
instrument  as  in  fraud  of  the  rights  of  creditors,  or  in  an  action  to 
recover   wages,    salary   or   compensation   for   services,    including   ex- 


begun  in  a  justice's  court  and  which 
was  discontinued  upon  the  filing  of  an 
answer  alleging  that  the  title  to  real 
property  would  come  in  question  and 
thereafter  recommenced  in  the  supreme 
court.  Sidwell  v.  Greig,  157  N.  Y.  30, 
51    N.   E.   267. 

53.     Code   Civ.   Proc,   §191    (1). 

Construction  of  Statute. — "We  are 
of  the  opinion  that  a  party  seeking 
the  allowance  of  an  appeal  under  §190 
or  §191  must  make  application  at  the 
same  term  of  the  court  at  which  the 
order  or  judgment  from  which  he  de- 
sires to  appeal  was  granted,  or  at  the 
next  succeeding  term,  and  that,  if  he 
does  not,  his  right  to  make  the  applica- 
tion, as  well  as  of  the  right  of  the 
court  to  grant  it  are  foreclosed." 
Porter  v.  International  Bridge  Co.,  163 
N.   Y.   79,  84,   57   N.   E.   174. 

Correcting  Irregularity. — If  an  appel- 
lant possess  the  authority  to  appeal 
when  the  notice  of  appeal  is  served, 
and  some  irregularity  exists,  it  is  very 
probable  that  the  appellate  division 
might  grant  an  order  to  correct  or 
remedy  it,  but  no  order  can  be  granted 
making  effective  an  appeal  which  is 
absolutely  invalid.  Guarantee  Trust, 
etc.  Co.  v.  Philadelphia  R.  &  N.  E.  R. 
Co.,  160  N.  Y.  1,  6,  54  N.  E.  75. 


54.  Porter  v.  International  Bridge 
Co.,  163  N.  Y.  79,  57  N.  E.  174;  Steam- 
ship Richmond  Hill  Co.  V.  Seager,  160 
N.   Y.   312,   54   N.   E.   574. 

Sections  190,  191  Code  Civ.  Proc, 
authorize  an  appeal  from  a  determina- 
tion not  otherwise  appealable,  when 
the  court  makes  the  order  allowing  it; 
therefore  the  time  for  taking  the  ap- 
peal does  not  run  from  the  service  of 
the  order  and  notice  of  entry  thereof, 
but  from  the  time  of  the  entry  of  the 
order  of  the  appellate  division  allow- 
ing the  appeal.  Porter  v.  International 
Bridge  Co.,  163  N.  Y.  79,  57  N.  E.  174. 

55.  Steamship  Richmond  Hill  Co.  V 
Seager,  160  N.  Y.  312,  54  N.  E.-  574. 
And  see  Guarantee  Trust  Co.  V.  Phila- 
delphia R.  &  N.  E.  R.  Co.,  160  N.  Y. 
1,  54   N.   E.   575. 

56.  Guarantee  Trust,  etc.  Co.  V. 
Philadelphia  R,  &  N.  E.  R.  Co.,  160  N. 
Y.  1,  8,  54  N.  E.  575. 

57.  Code  Civ.  Proc,  §1325;  Guar- 
antee Trust,  etc  Co.  v.  Philadelphia  H. 
&  X.  E.  R.  Co.,  160  N.  Y.  1,  8,  54  N.  E. 
575. 

58.  Guarantee  Trust,  etc.  Co.  v. 
Philadelphia,  R.  &  N.  E.  R.  Co.,  supra; 
Lane  v.  Wheeler,  101  N.  Y.  17,  3  N.  E. 
796, 
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penses  incidental  thereto,  or  damages  for  breach  of  any  contract  there- 
for, or  in  an  action  upon  an  individual  bond  or  individual  under- 
taking on  appeal,  when  the  decision  of  the  appellate  division  is  unani- 
mous, unless  such  appellate  division  certifies  that  in  its  opinion  a 
question  of  law  is  involved  which  ought  to  be  reviewed  by  the  court 
of  appeals,  or  unless  in  case  of  refusal  to  certify  an  appeal  is  al- 
lowed by  a  judge  of  the  court  of  appeals.59 


59.  Code  Civ.  Proc,  §191  (2);  Com- 
mercial Bank  v.  Sherwood,  162  N.  Y. 
310,  56  N.  E.  834;  Laidlaw  v.  Sage,  158 
N.  Y.  73,  87,  52  N.  E.  679;  Young  v. 
Fox,  155  N.  Y.  615,  50  N.  E.  279;  Huda 
v.  American  Glucose  Co.,  151  N.  Y.  549, 
45  N.  E.  942;  Sciolina  v.  Erie  Preserv- 
ing Co.,  151  N.  Y.  50,  45  N.  E.  371.  And 
see  Frank  L.  Fisher  Co.  v.  Woods,  187 
N.  Y.  90,  79  N.  E.  836. 

Action  for  Services. — The  restriction 
applying  to  "an  action  to  recover 
wages,  salary  or  compensation  for  ser- 
vices," includes  an  action  to  recover  for 
professional  services  as  an  attorney 
(Boyd  v.  Gorman,  157  N.  Y.  365,  52 
N.  E.  113),  but  does  not  extend  to  a 
case  where  the  compensation  is  deter- 
mined by  statute  as  an  incident  to  a 
public  office  (Donnelly  v.  City  of  New 
York,  54  App.  Div.  155,  66  N.  Y.  Supp. 
411). 

When  Provision  Took  Effect. — This 
provision  took  effect  on  the  day  of  its 
approval  (May  12,  1896)  and  a  judg- 
ment of  the  appellate  division  entered 
on  the  afternoon  of  that  day  is  gov- 
erned by  it.  Croveno  V.  Atlantic  Ave. 
R.  Co.,  150  N.  Y.  225,  44  N.  E.  968. 

Scope. — The  provisions  of  §191,  subd. 
2,  Code  Civ.  Proc,  are  entirely  dis- 
tinct from  the  provisions  of  §190,  subd. 
2.  The  latter  deals  with  a  class  of 
cases  where  leave  is  given  to  go  to 
the  court  of  appeals  on  special  ques- 
tions, which  must  be  formulated,  while 
under  the  other  provisions  it  is  not 
necessary  to  formulate  the  question  of 
law.  Young  v.  Fox,  155  N.  Y.  615,  50 
N.  E.  279.  See  also  Kurz  t>.  Doerr,  180 
N.  Y.  88,  72  N.  E.  926,  105  Am.  St.  Rep. 
716;  Commercial  Bank  v.  Sherwood,  162 
N.  Y.  310,  56  N.  E.   834. 

Purpose  of  Legislature. — "If  the 
legislature  had  intended  to  restrict  ap- 
peals under  §191  in  the  same  manner 
as  under  §190,  it  would  have  employed 
the  very  apt  language  found  in  the 
latter    section."    Young   v.    Fox,   supra. 

Appeal  in  Exceptional  Cases. — The 
purpose  of  this  statute  was  that  a  judge 
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might  allow  an  appeal  in  exceptional 
cases  "where  public  interests  or  the 
interest  of  jurisprudence  might  be  en- 
dangered by  permitting  a  decision  to 
go  unchallenged."  The  court  or  judge 
to  whom  the  application  is  made  should 
consider,  "first,  whether,  in  his  or  its 
judgment,  there  is  reason  to  believe 
that  some  material  error  is  disclosed 
by  the  record;  and,  second,  if  so,  whe- 
ther it  is  of  sufficient  importance  to  re- 
quire the  general  principle  of  finality 
appertaining  to  the  decisions  of  the 
Appellate  Division  to  be  disregarded  in 
the  particular  case  by  the  allowance  of 
another  appeal.  In  my  judgment  the 
mere  existence  of  errors  in  rulings  on 
the  trial,  to  the  prejudice  of  the  appel- 
lant, does  not  alone  warrant  the  grant- 
ing of  a  certificate.  Where  the  ques- 
tions have  a  public  aspect,  then  differ- 
ent considerations  apply.  I  can  very 
well  understand  that  where  the  sup- 
posed error  relates  to  a  question  of 
constitutional  law,  or  the  construction 
of  a  statute,  or  where  the  point  is  one 
upon  which  there  is  a  conflict  of  de- 
cisions between  different  Appellate 
Divisions,  or  where  it  relates  to  a  prin- 
ciple of  law  or  a  question  of  evidence, 
which,  if  permitted  to  pass  uncorrected, 
will  be  likely  to  introduce  confusion 
into  the  body  of  the  law  from  the  fre- 
quent recurrence  of  occasions  where 
the  same  questions  will  come  up,  that 
in  these  and,  perhaps,  similar  cases, 
the  public  interests  and  the  interests 
of  jurisprudence  would  justify,  and, 
perhaps,  require  the  granting  of  a  cer- 
tificate." Sciolina  Preserving  Co.  v. 
Erie  Preserving  Co.,  151  N.  Y.  50,  45 
N.  E.  371.  See  also  In  re  Brooklyn 
Elev.  R.  Co.,  99  App.  Div.  625,  91  N. 
Y.  Supp.   158. 

The  burden  of  showing  that  a  de- 
cision of  the  appellate  division  was 
unanimous,  rests  upon  the  party  as- 
serting it.  Laidlow  v.  Sage,  158  N. 
Y.  73,  88,  52  N.  E.  679;  Kaplan  v. 
New  York  Biscuit  Co.,  151  N.  Y.  171. 
45  N.  E.  353. 
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b.  Review  Limited  to  Question  of  Law.  —  The  review  of  the  court 
of  appeals  in  these  cases  is  limited  to  questions  of  law.00 

B.  Case  Reserved  on  Exceptions.  —  1.  Supreme  Court.  —  a. 
Exceptions  Taken  at  Jury  Trial.  —  The  judge  presiding  at  a  jury 
trial  may,  upon  the  application  of  a  party  who  has  taken  one  or  more 
exceptions,  direct  the  entry  of  an  order  that  the  exceptions  so  taken 
be  heard  in  the  first  instance  by  the  appellate  division  of  the  supremo 
court,  and  that  judgment  be  suspended  in  the  meantime.61 


A  unanimous  vote  of  four  justices 
holding  an  appellate  division  is  a 
unanimous  decision  of  the  court,  and 
the  fact  that  another  member  of  the 
court  did  not  sit  in  the  case  is  of  no 
moment,  liarroun  v.  Brush  Elec.  Light 
Co.,   152   N.   V.   212,   46  N.   E.   291. 

Provision  Applicable  to  Actions  and 
Special    Proceedings. — The    word    "de- 
cision" as  used  in  this  statute  applies 
with  equal  force  to  actions  and  special 
proceedings.       It     is     not     confined     to 
judgments    or   orders,   but   covers   both,  j 
People    ex    rel.    Manhattan    E.    Co.    V.  ■ 
Barker,   152   N.   Y.   417,   434,   46   N.   E.  j 
875. 

Amount  Involved  Immaterial.  —  The 
right  of  appeal  in  the  cases  specified 
in  the  Code  of  Civ.  Proc,  $191,  subd.  | 
2,  is  dependent  upon  the  granting  of  i 
a  certificate  by  the  appellate  division 
and  not  on  the  amount  involved.  Reed 
v.  McCord,  160  N.  Y.  330,  54  N.  E. 
737. 

Authority  To  Determine  Necessity  of 
Certificate.  —  The  authority  to  deter- 
mine whether  or  not  a  certificate  is 
necessary,  or  whether  the  ease  is  ap- 
pealable without  such  certificate  is  to 
be  determined  by  the  court  of  ap- 
peals and  not  by  the  appellate  divis- 
ion of  the  supreme  court.  Springs  V. 
James,  137  App.  Div.  669,  122  N.  Y. 
Supp.   476. 

60.  Code  Civ.  Proc,  §191,  (3);  Cro- 
nin  v.  Lord,  161  N.  Y.  90,  55  N.  E. 
397;  Mundt  v.  Glokner,  160  N.  Y. 
571,  55  N.  E.  297;  Laidlaw  v.  Sage,  158 
N.  Y.  73,  87,  52  N.  E.  679.  See  also 
City  of  Niagara  Falls  V.  New  York 
Cent.  &  H.  K.  R.  Co.,  168  N.  Y.  610, 
61    N.  E.  185. 

Power  To  Determine  Whether  Ques- 
tion of  Fact  Exists. — While  the  court 
of  appeals  has  no  power  to  review  the 
facts  when  the  order  of  the  appellate 
division  certifies  that  "the  reversal 
was  upon  the  facts  as  well  as  the 
law,"  the  court  has  the  power  to  de- 
termine  whether  a   question  of   fact  Is 


involved,  and  if  there  is  none  it  has 
jurisdiction  to  review  the  law.  Hirsh- 
field  v.  Fitzgerald,  157  N.  Y.  166,  176, 
51    N.  E.   997. 

Questions  of  fact  cannot  be  answered 
by  the  court  of  appeals  though  they  be 
certified  by  the  appellate  division.  Mat- 
ter of  Westerfield,  163  N.  Y.  209,  57 
N.  E.  403. 

Question  Though  of  Law  Not  Review- 
able.— "Since  the  adoption  of  the  pres- 
ent constitution  the  question  whether  a 
finding  of  fact,  or  a  verdict  upon  is- 
sues of  fact,  is  sustained  by  evidence, 
though  in  its  very  nature  one  of  law, 
is  not  reviewable  here,  where  the  court 
below  has  decided  unanimously  that  the 
judgment  be  sustained.  This  one  ques- 
tion of  law  has,  therefore,  in  such  cases, 
been  withdrawn  from  the  cognizance 
of  this  court,  as  questions  of  fact." 
Marden  v.  Dorthy,  160  N.  Y.  39,  54  N. 
E.  726.  See  also  Cronin  v.  Lord,  161 
N.  Y.  90,  55  N.  E.  397;  Reed  v.  Mc- 
Cord, 160  N.  Y.  330,  335,  54  N.  E. 
737. 

Evidence  Not  Examined. — The  certi- 
fication of  a  case  by  the  appellate  di- 
vision on  the  ground  that  it  ought  to 
be  reviewed  by  the  court  of  appeals 
does  not  require  that  court  to  examine 
the  evidence  and  determine  whether  or 
not  it  was  sufficient  to  justify  a  re- 
covery.    Reed  v.  McCord,  supra. 

Finding  as  to  Foreign  Statute. — A 
finding  of  a  referee  as  to  the  statute 
law  of  another  state,  is  a  finding  of 
fact,  and  when  unanimously  affirmed  by 
the  appellate  division  cannot  be  re- 
viewed bv  the  court  of  appeals.  Genet 
v.  Delaware  &  H.  Canal  Co.,  163  N.  Y. 
173,  57  N.  E.  297. 

61.  Code  Civ.  Proc,  §1000;  Sedg- 
wick V.  Macy,  24  App.  Div.  1,  49  N. 
Y.  Supp.  154;  Westervelt  v.  Westervelt, 
14  Jones  &  S.  (N.  Y.)  29S. 

Necessity  for  Taking  Exception.  — 
"Section  1000  (Code  Civ.  Proc.)  is 
emphatic  that  exceptions  can  be  or- 
dered to  be  heard  at  the  general  term 
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b.  Suspension  of  Judgment.  —  The  order  sending  up  the  excep- 
tions does  not  suspend  the  entry  of  judgment,  unless  the  order  as 
entered  provides  for  the  suspension  of  judgment  upon  the  verdict.8* 


in  the  first  instance,  only  upon  the  ap- 
plication of  a  party  who  has  taken  one 
or  more  exceptions  upon  a  trial  by 
jury."  Westervelt  v.  Westervelt,  14 
Jones  &  S.  (N.  Y.)  298. 

A  judge  cannot  take  the  assessment 
of  damages  from  the  jury,  nor  suspend 
judgment  and  order  the  exceptions  to 
be  heard  in  the  first  instance  at  the  ap- 
pellate division,  except  upon  an  uncon- 
troverted  statement  of  facts.  Fey  c. 
Smith,  3  Daly  (N.  Y.)  386. 

Nonsuit. — An  exception  taken  upon  a 
nonsuit  may  be  directed  to  be  heard, 
as  provided  by  section  1000,  Code  Civ. 
Proc.  Molony  v.  Dows,  9  Abb.  Pr. 
(N.  Y.)  86;  Brown  v.  Conger,  8  Hun 
(N.  Y.)  625;  Lake  v.  Artisan's  Bank  3 
Keyes  (N.  Y.)  276,  3  Abb.  Pr.  (N.  S.) 
209. 

Motion  for  New  Trial  on  Judge's 
Minutes. — When  'a  motion  for  a  new 
trial  is  made  on  the  judge's  minutes, 
under  §999  of  the  code  and  denied,  and 
an  order  thereon  is  entered,  the  court 
has  no  authority  to  order  that  an  ex- 
ception taken  thereto  be  heard  in  the 
first  instance  at  the  appellate  division. 
Schram  v.  Werner,  81  Hun  561,  31  N. 
Y.  Supp.  47,  citing  Byrnes  v.  Delaware 
&  H.  R.  R.  Co.,  7  Wkly.  Dig.  549. 

Actions  for  Divorce. — When  the  spe- 
cific questions  are  tried  by  a  jury,  the 
exceptions  taken  thereon  may  be  di- 
rected to  be  heard  on  the  first  instance 
at  the  appellate  division.  Carpenter  v. 
Carpenter,  9  N.  Y.  Supp.  583,  30  N. 
Y.  St.  955. 

Special  Verdict. — Upon  the  rendition 
of  a  special  verdict,  the  court  cannot 
send  the  exceptions  to  be  heard  in  tho 
first  instance  at  the  appellate  division. 
The  code  provision  applicable  implies 
a  verdict  against  one  of  the  parties.  A 
special  verdict  is  not  in  favor  of  either 
party,  merely  finding  the  facts  and 
leaving  the  court  to  award  the  judg- 
ment which  the  law  pronounces  on  the 
facts  found.  Griswold  v.  Dexter,  62 
Barb.  (N.  Y.)  648.  See  also  Gilbert 
c.  Beach,  16  N.  Y.  606,  reversing  4  Duer 
423;  Clark  v.  Dearborn,  6  Duer  (N.  Y.) 
309;  Sackett  v.  Spencer,  29  Barb.  (N. 
Y.)  180;  Beebe  v.  Ayres,  28  Barb.  (N. 
Y.)  276. 

Inapplicable  to  Equity  Actions. — In 


an  action  in  equity  triable  by  the  court 
without  a  jury,  the  exceptions  taken 
at  the  trial  cannot  be  sent  up  to  be 
heard  in  the  first  instance  at  the  gen- 
eral term,  that  proceeding  being  limited 
to  a  case  triable  by  a  jury.  McNaugh- 
ton  v.  Osgood,  114  N.  Y.  574,  21  N. 
E.   1044. 

Jurisdiction  of  Appellate  Division  To 
Review.— "The  Code  of  Civil  Proced- 
ure provides  two  methods  of  review  by 
the  appellate  division,  before  the  en- 
try of  judgment,  when  the  trial  was 
before  a  jury.  The  first  is  authorized 
by  section  1000  which  permits  the  pre- 
siding judge,  in  his  discretion,  to  or- 
der that  the  exceptions  taken  during 
the  trial  be  heard  in  the  first  instance 
by  the  appellate  division,  and  that  judg- 
ment be  suspended  in  the  meantime. 
In  such  a  case,  as  the  section  further 
provides,  'the  exceptions  must  be  heard 
upon  a  motion  for  a  new  trial,  which 
must  be  decided  by  the  appellate  di- 
vision.' The  decision  should  either 
grant  or  deny  the  motion.  If  the  ex- 
ceptions were  well  taken,  the  motion 
should  be  granted,  and  the  case  sent 
back  for  a  new  trial.  If  the  exceptions 
were  not  well  taken,  the  motion  should 
be  denied,  and  judgment  entered  on 
the  verdict,  or  the  order  of  nonsuit,  as 
the  ease  may  be.  (Huda  v.  American 
Glucose  Co.,  151  N.  Y.  549.)  The  only 
function  of  the  appellate  division  is  to 
grant  or  deny  the  motion,  and  order 
judgment  accordingly.  It  cannot  go 
farther  and  dismiss  the  complaint  on 
the  merits,  because  the  code  does  not 
authorize  it.  The  verdict  or  order  is 
the  authority  for  the  entry  of  a  final 
judgment,  and  if  the  exceptions  are  not 
sustained,  the  judgment  must  be  in 
favor  of  the  party  for  whom  the  ver- 
dict was  rendered,  while,  if  the  ex- 
ceptions are  sustained,  there  can  be 
no  final  judgment,  but  simply  the  award 
of  a  new  trial."  Matthews  v.  Amer- 
ican Central  Ins.  Co.,  154  N.  Y.  449, 
464,  48  N.  E.  751. 

62.  Douglas  v.  Haberstro,  62  How. 
Pr.  (N.  Y.)  29,  10  Abb.  N.  C.  6.  See 
also  Matthews  v.  American  Central  Ins. 
Co.,  154  N.  Y.  449,  48  N.  E.  751.  Com- 
pare  Battersby  v.  Collier,  34  App.  Div. 
347,  54  N.  Y.  Supp.  363,  holding  thai 
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c.  Time  for  Making  Order.  —  The  order  sending  up  the  exceptions 
must  be  made  during  the  term  in  which  such  trial  is  had.03 

d.  Revocation  or  Modification  of  Order.  —  At  any  time  before  the 
hearing  of  the  exceptions,  the  order  may  be  revoked  or  modified, 
upon  notice,  in  court  or  out  of  court,  by  the  judge  who  made  it;  or 
it  may  be  set  a  side  for  irregularity  by  the  court,  at  any  term  thereof.6* 

e.  Hearing  as  on  Motion  for  New  Trial. —  Unless  it  is  so  revoked 
or  set  aside,  the  exceptions  must  be  heard  upon  a  motion  for  a  new" 
trial,  which  must  be  decided  by  the  appellate  division.81  The  motion 
is  deemed  to  have  been  made  when  the  order  was  granted,  and  either 
party  may  notice  it  for  hearing  at  a  term  of  the  appellate  division 
upon  the   exceptions." 

f.  Granting  Order  Discretionary.  —  The  making  of  the  order  is 
entirely  discretionary,07  and  no  appeal  will  lie  from  an  order  granting 
or  refusing  such  relief.68 


when  the  exceptions  are  ordered  to  bo 
heard  in  the  first  instance  in  the  ap- 
pellate division,  there  is  no  judgment 
until  the  hearing  and  decision  thereon. 

63.  Code  Civ.  Proc,  §1000;  Fifth 
Avenue  Bank  v.  Fortv  Second  St.,  etc., 
R.  Co.,  6  App.  Div.  567,  40  N.  Y.  Supp. 
219. 

Interpretation  of  Statute. — "Section 
1000  of  the  Code  of  Civil  Procedure 
differs  from  section  265  of  the  old  code, 
among  other  things,  in  this.  That  sec- 
tion 1000  of  the  new  code  evidently 
contemplates  a  formal  order,  to  be  made 
by  the  trial  judge  at  any  time  during 
the  same  term  (at  which  the  exceptions 
were  taken),  which  he  is  to  direct  to 
be  entered,  ordering  that  the  exceptions 
taken  be  heard  in  the  first  instance  at 
the  general  term,  and  that  judgment 
on  the  verdict  be  suspended  in  the 
meantime.  It  does  not  appear  that  any 
such  order  was  made  in  this  case,  and 
the  counsel  on  both  sides  seem  to  have 
paid  no  attention  to  the  memorandum 
at  the  end  of  the  case,  as  they  both 
principally  argue  the  question  whether 
the  verdict  is  against  evidence;  the 
memorandum  referred  to  only  purports 
to  send  the  exceptions  to  the  general 
term  in  the  first  instance.  Whereas, 
upon  an  order  made  under  section  1000 
of  the  Code  of  Civil  Procedure,  or  un- 
der a  direction  made  under  section  255 
of  the  old  code,  only  exceptions  can 
be  argued."  Webster  v.  Cole,  17  Hun 
(N.   Y.)    507. 

64.  Code  Civ.  Proc.,  §1000;  Post  V. 
Hatborn,  54  N.  Y.  147. 

Effect  of  Order  on  Jurisdiction  of 
Trial  Court. — The  granting  of  this  or- 


der does  not  remove  the  case  from  the 
authority  of  the  court.  The  effect  of 
the  provision  is  simply  that,  while  the 
order  remains  in  force,  the  exceptions 
can  only  be  heard  and  judgment  given 
by  the  appellate  court.  Post  v.  Hatborn, 
54  N.  Y.  147,  overruling  Beattie  v.  The 
Michigan  Savings  Bank,  41  How.  Pr. 
(N.   Y.)    137. 

Modification  of  Order. — The  order 
may  be  modified  so  as  to  permit  the 
entry  of  judgment  by  any  judge  hold- 
ing special  term.  "This  section  should 
be  construed  not  as  a  limitation  upon 
the  power  of  the  court,  but  as  a  limi- 
tation upon  the  power  of  a  judge  out 
of  court.' »  Long  v.  Stafford,  103  N. 
Y.  274,  8  N.  E.  522. 

65.  Code  Civ.  Proc,  §1000;  Staacke 
V.  Preble,  43  Hun   (N.  Y.)  441. 

66.  Code  Civ.  Proc,  §1000;  Staarke 
V.  Preble,  43  Hun  (N.  Y.)  441. 

Effect  of  Order  on  Motion  for  New 
Trial. — While  this  order  is  in  force,  the 
special  term  has  no  authority  to  enter- 
tain a  motion  for  a  new  trial,  and 
the  only  remedy  available  to  the  de- 
feated party,  while  that  order  remains 
undisposed  of,  is  to  bring  on  the  mo- 
tion for  a  new  trial  before  the  appel- 
late division.  Price  v.  Keves,  1  Hun 
(N.  Y.)  177,  3  Thomp.  &  C.  720,  re- 
versed on  other  grounds,  62  N.  Y.  378. 

67.  Beattie  V.  Niagara  Savings  Bank, 
41  How.  Pr.  (N.  Y.)  137,  affirmed,  50 
N.  Y.  685;  Fifth  Avenue  Bank  v.  Forty- 
Second  St.,  etc.,  R.  Co.,  6  App.  Div. 
567,  40  N.  Y.  Supp.  219. 

68.  Beattie  V.  Niagara  Savings  Bank, 
41  How.  Pr.  (N.  Y.)  137,  affirmed,  50 
N.  Y.  685. 
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g.  Questions  of  Importance.  —  The  order  should  be  made  only  in 
cases  of  the  highest  importance,  or  of  absolute  necessity.69 

h.  Questions  Open  for  Discussion.  —  Upon  the  hearing  before  the 
appellate  division,  upon  exceptions  taken  in  the  trial  court,  the  only 
questions  open  for  discussion  are  those  arising  upon  exceptions  duly 
taken  to  some  decision  of  the  trial  justice,  or  in  the  final  disposition 
of  the  case.70 

Questions  of  Tact  Cannot  Be  Discussed.  —  No  question  of  fact  can  be 
discussed,71  nor  the  point  that  the  decision  of  the  court  is  against  the 
weight  of  evidence,72  or  without  any  evidence  to  support  it.73 

i.  Form  of  Order.  —  The  statute  contemplates  a  direction  in  writ- 
ing signed  by  the  judge  presiding  at  the  trial,74  and  the  provisions 
of  such  order  are  controlling.75     This  is  not  an  appeal,  and  it  is  im- 


69.  Beattie  v.  Niagara  Savings  Bank, 
41  How.  Pr.  (N.  Y.)  137,  afflrined,  50 
N.  Y.  685. 

70.  Metropolitan  Nat.  Bank  ©.  Sir- 
ret,  97  N.  Y.  320,  15  Abb.  N.  C.  318; 
Schwarz  v.  Family  Fund  Society,  12 
N.  Y.  Supp.  717,  35  N.  Y.  St.  79;  Em- 
mons v.  Wheeler,  3  Hun  (N.  Y.)  545; 
Baldwin  v.  Bood,  15  Civ.  Proc.  56,  1 
N.  Y.  Supp.  713. 

Excessive  Verdict. — No  question  as 
to  the  excessiveness  of  the  verdict  can 
be  raised  before  the  appellate  division 
unless  the  question  be  presented  by  ex- 
ceptions taken  on  the  trial.  Ditmans 
v.  Sackett,  81  Hun  317,  30  N.  Y.  Supp. 
721. 

Error  in  Directing  Verdict.  —  That 
there  was  error  in  directing  a  verdict 
will  not  be  considered,  unless  an  ex- 
ception thereto  was  taken.  Curtis  v. 
Wheeler  &  Wilson  Mfg.  Co.,  141  N. 
Y.  511,  36  N.  E.  596.  This  case  differs 
from  Purchase  V.  Matteson,  25  N.  Y. 
211,  in  that,  in  the  latter  case,  the 
court  directed  a  verdict  subject  to  the 
opinion  of  the  general  term,  while  in 
Curtis  v.  Wheeler  &  Wilson  Mfg.  Co., 
supra,  the  direction  of  the  verdict  was 
absolute,  and  the  exceptions  ordered  to 
be  heard  in  the  first  instance  at  the 
general   term. 

71.  Hotchkins  v.  Hodge,  38  Barb.  (N. 
Y.)  117;  Martin  v.  Piatt,  4  N.  Y.  Supp. 
359,  21  N.  Y.  St.  330;  Bank  of  Attica 
V.  Potties  &  Stvmus  Mfg.  Co.,  1  N.  Y. 
Supp.  4S3,  17  N.  Y.  St.  327. 

No  question  of  fact  can  be  discussed, 
nor  the  point  raised  that  the  verdict 
of  the  jury  is  against  the  weight  of  evi- 
dence, and  if  the  exceptions  are  sus- 
tained, the  general  term  will  grant  a 
new    trial;    if    overruled,    render    final 


judgment.      Westervelt    v.    Westervelt, 
14  Jones  &  S.  (N.  Y.)  298. 

72.  Hotchkins  v.  Hodge,  38  Barb.  (N. 
Y.)  117;  Price  v.  Keyes,  1  Hun  (N.  Y.) 
177,  3  Thomp.  &  C.  720,  reversed  on  oth- 
er grounds,  62  N.  Y.  378. 

Exceptions  to  the  conclusions  of  the 
jury,  or  whether  or  not  the  verdict  has 
been  rendered,  either  without  or  against 
the  evidence,  cannot  be  presented  in 
this  manner.  Price  v.  Keyes,  1  Hun 
(N.  Y.)  177,  3  Thomp.  &  C.  720,  re- 
versed on  other  grounds,  62  N.  Y.  378. 

73.  Price  V.  Keyes,  1  Hun  (N.  Y.) 
177,  3  Thomp.  &  C.  720,  reversed  on  oth- 
er grounds,  62  N.  Y.  378.  Compare, 
however,  Metropolitan  National  Bank 
v.  Sirret,  97  N.  Y.  320,  15  Abb.  N.  C. 
318,  in  which  the  court  said:  "Upon  a 
motion  for  a  new  trial  upon  exceptions 
ordered  to  be  heard  in  the  first  in- 
stance at  general  term,  all  controverted 
questions  of  fact  are  to  be  regarded 
as  settled  by  the  verdict  of  the  jury, 
and  neither  the  general  term,  nor  this 
court,  will  consider  the  weight  of  evi- 
dence, or  set  aside  the  verdict  on  the 
facts,  unless,  indeed,  there  was  such 
an  absence  of  evidence  to  support  a 
material  finding,  that  the  court  can 
determine  as  matter  of  law  that  the 
fact  found  was  unproved,  in  which  case 
an  exception  by  the  party  against  whom 
the  verdict  was  directed,  to  the  re- 
fusal of  the  court  to  direct  a  verdict 
in  his  favor  would  be  well  taken." 

74.  Fifth  Avenue  Bank  v.  Forty- 
Second  St.,  etc.,  R.  Co.,  6  App.  Div.  567, 
40  N.  Y.  Supp.  219. 

75.  Fifth  Avenue  Bank  v.  Forty- 
Second  St.,  etc.,  E.  Co.,  6  App.  Div. 
567,  40  N.  Y.  Supp.  219. 

Statement  of  Surplus  Matter. — When 
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proper  to  provide  in  the  order  for  the  service  of  a  notice  of  appeal.™ 
j.  Form  of  Record.  —  The  clerk's  minutes  of  the  trial  are  a  part 
of  the  record  of  the  case,  and  a  statement  therein  that  the  exceptions 
were  ordered  to  be  heard  in  the  first  instance  at  the  appellate  division, 
signed  by  the  clerk,  is  a  sufficient  certification  of  the  entry  of  the  nec- 
essary order  for  the  hearing  of  the  exceptions  in  this  way.77 

Presumption  Favors  Record.  —  If  the  order  directing  the  hearing  of 
the  exceptions  be  not  properly  made,  the  proper  course  is  to  move 
to  strike  out  the  direction  certified  by  the  clerk;  otherwise  the  cer- 
tificate is  presumed  to  be  true.78  The  record  must  be  made  up  in  the 
form  of  a  case  or  bill  of  exceptions,  containing  the  proceedings  on 
the  trial,  and  not  mere  recitals,79  and  be  settled  and  filed.80 

k.  Excepting  Party  To  Prepare  Case.  —  The  party  excepting  must 
prepare  and  serve  the  case  within  the  required  time,81  and  in  default 
thereof  the  respondent  may  apply  to  have  the  cause  stricken  from 
the  calendar,82  and  an  order  entered  overruling  the  exceptions  and 
denying  the  motion  for  a  new  trial  and  directing  the  entry  of  judg- 
ment in  his  favor.83 

1.  Form  of  Judgment  of  Appellate  Division.  —  The  judgment  ren- 
dered upon  the  hearing  of  such  exceptions  is  the  judgment  of  the 
appellate  division,84  and  no  appeal  will  lie  to  that  court  therefrom.8' 

2.  City  Court  of  the  City  of  New  York.  —  A  judge  of  the  city 
court  of  the  city  of  New  York,  may,  by  a  procedure  similar  to  that 
just  stated,  direct  that  the  exceptions  be  heard  in  the  first  instance 
at  the  appellate  division,86  and  all  of  the  rules  regulating  the  pro- 


the  order  directed  the  exceptions  to  be 
heard  in  the  first  instance  at  the  gen- 
eral term,  and  also  contained  the  words 
"Subject  to  the  opinion  of  the  court 
at  general  term,"  such  words  are  mere 
surplusage,  the  unsuccessful  party  not 
being  thereby  deprived  of  his  excep- 
tions. Durant  c.  Abendroth,  69  N.  Y. 
148,  affirming  9  Jones  &  S.  53. 

76.  Battersby  x>.  Collier,  34  App.  Div. 
347,  54  N.  Y.  Supp.  363. 

77.  Sedgwick  c.  Macy,  24  App.  Div. 
1,  49  N.  Y.  Supp.  154. 

78.  Sedgwick  c.  Macy,  24  App.  Div. 
1,  49  N.  Y.  Supp.  154. 

Effect  of  Record. — When  the  record 
shows  that  exceptions  were  ordered  to 
be  heard  in  the  appellate  division  it 
will  be  presumed,  "that  the  proper  di- 
rection was  given  by  the  court  upon 
the  trial,  if  indeed  the  statement  in 
the  minutes,  signed  by  the  clerk,  does 
not  of  itself  constitute  such  a  direc- 
tion." Sedgwick  c.  Macy,  24  App.  Div. 
1,  49  N.  Y.  Supp.  154. 

79.  Brooke  p.  Tradesmen's  Nat. 
Bank,  68  Hun  129,  22  N.  Y.  Supp.  633, 
52  N.  Y.  St.  31. 


80.  Brooke  v.  Tradesmen's  Nat. 
Bank,  68  Hun  129,  22  N.  Y.  Supp.  633, 
52  N.  Y.  St.  31. 

Penalty  for  Failure  To  Make  and 
State  Case. — The  failure  to  make  and 
settle  the  case,  or  bill  of  exceptions,  will 
cause  the  matter  to  be  stricken  from 
the  calendar.  Brooke  v.  Tradesmen's 
Nat.  Bank,  68  Hun  129,  22  N.  Y.  Supp 
633,  52  N.  Y.  St.  31. 

81.  Staacke  v.  Preble,  43  Hun  (N. 
Y.)  441;  Wright  v.  The  Mayor,  etc.,  of 
New  York,  14  Daly  349,  13  N.  Y.  St. 
153. 

82.  Wright  v.  The  Mayor,  etc.,  of 
New  York,  14  Daly  349,  13  N.  Y.  St. 
153. 

83.  Staacke  c  Preble,  43  Hun  (N. 
Y.)    441. 

84.  Martin  v.  Piatt,  131  N.  Y.  566, 
641,  30  N.  E.  66,  565,  43  N.  Y.  St.  326. 

85.  Martin  v.  Piatt,  131  N.  Y.  566, 
641,  30  N.  E.  66,  565,  43  N.  Y.  St.  326. 

86.  Diekson  v.  Manhattan  R.  Co.,  45 
Misc.  572,  91  N.  Y.  Supp.  36. 

Appellate  Term  Without  Jurisdiction. 
There  is  no  authority  for  the  appellate 
term  of  the  supreme  court  to  hear  ex- 
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cedure  in  the  supreme  court  apply  with  equal  force  to  that  court.87 

3.  County  Courts.  —  This  provision  has  no  application  to  county 
courts,  and  there  is  no  authority  vested  in  them  to  reserve  exceptions 
to  be  heard  in  the  first  instance  at  the  appellate  division  of  the  su- 
preme court.88 

C.  Case  Reserved  on  Uncontroverted  Facts.  —  1.  Case  Sent  to 
Appellate  Division  for  Opinion.  —  Where  upon  the  trial,  an  uncon- 
troverted state  of  facts  is  presented,  involving  only  questions  of  law, 
without  exceptions  on  either  side  to  the  reception  or  rejection  of  evi- 
dence, the  judge  may  direct  a  verdict  subject  to  the  opinion  of  the 
appellate   division.89     The   whole   case   is   then   before   the    appellate 


ceptions  in  the  first  instance  before 
judgment,  and  section  1000  of  the  Code 
Civil  Procedure  applies  to  the  city 
court,  and  when  a  judge  of  that  court, 
presiding  at  a  jury  trial  directs  the 
exceptions  to  be  heard  in  the  first  in- 
stance at  the  appellate  division,  these 
exceptions  are  to  be  heard  by  that 
tribunal,  and  not  by  justices  designated 
by  them  to  hold  the  appellate  term. 
Diekson  v.  Manhattan  R.  Co.,  45  Misc. 
572,  91  N.  Y.  Supp.  36. 

87.  Dickson  v.  Manhattan  R.  Co.,  45 
Misc.  572,  91  N.  Y.  Supp.  36. 

88.  Johnson  v.  New  York,  etc.,  E. 
Co.,  30  Hun  166. 

89.  Code  Civ.  Proc,  §1185;  Matth- 
ews V.  American  Cent.  Ins.  Co.,  154 
N.  Y.  449,  464,  48  N.  E.  751;  Cowen- 
hoven  v.  Ball,  118  N.  Y.  231,  23  N.  E. 
470,  28  N.  Y.  St.  870,  affirming  39  Hun 
656;  Poole  V.  Kermit,  59  N.  Y.  554; 
Westervelt  v.  Westervelt,  14  Jones  & 
S.  (N.  Y.)  298;  Murray  v.  City  of  New 
York,  60  App.  Div.  541,  69  N.  Y.  Supp. 
959;  Schwarz  v.  Family  Fund  Soc,  12 
N.  Y.  Supp.  717,  35  N.  Y.  St.  79. 

This  provision  has  no  application 
where  the  trial  is  by  the  court  without 
a  jury.  Malloy  v.  Wood,  3  Abb.  Pr. 
(N.  Y.)  3G9,  6  Duer  657,  14  How.  Pr. 
67.  Nor  unless  the  facts  are  undis- 
puted. Cobb  v.  Cornish,  16  N.  Y.  602, 
reversing  4  Duer  423;  Wilcox  v.  Hoch, 
62  Barb.  (N.  Y.)  509;  Bell  v.  Shibley, 
33  Barb.  (N.  Y.)  610;  Beebe  v.  Ayres, 
28  Barb.  (N.  Y.)  275,  283;  Havemeyer 
t.  Cunningham,  8  Abb.  Pr.  (N.  Y.)  1; 
Chambers  v.  Grantzon,  7  Bosw.  (N.  Y.) 
414;  Brown  v.  Orser,  2  Bosw.  (N.  Y.) 
365;  Porter  v.  Lobach,  2  Bosw.  (N.  Y.) 
188;  Partridge  V.  Norton,  9  Hun  (N. 
Y.)  582. 

Where  there  is  no  "conflict  of  evi- 
dence as  to  the  material  facts,  or  any 
doubtful  inferences  to  be  deduced  from 


the  facts  proved,  nor  any  exception, 
except  to  the  denial  of  the  motion  for 
nonsuit  made  when  plaintiff  rested,  and 
also  at  the  close  of  the  whole  evi- 
dence," it  is  not  error  to  direct  a 
verdict  subject  to  the  opinion  of  the 
court  at  general  term.  Howell  v.  Ad- 
ams, 68  N.  Y.  314.  To  same  effect, 
Matson  v.  Farm  Buildings  Ins.  Co.,  73 
N.  Y.  310,  reversing  9  Hun  415. 

Scope. — Under  §1185,  "a  verdict  sub- 
ject to  the  opinion  of  the  court  can 
be  directed  only  in  a  case  which  pre- 
sents nothing  but  questions  of  law,  in 
which  case  the  motion  for  final  judg- 
ment may  be  made  by  either  party  at 
the  general  term  under  §1234."  Wes- 
tervelt v.  Westervelt,  14  Jones  &  S. 
(N.  Y.)    298. 

Form  of  Verdict. — "The  verdict,  in 
form,  may  be  directed  in  favor  of  one 
party  or  the  other,  and  it  is  quite  im- 
material which;  the  only  effect  of  di- 
recting the  verdict  in  favor  of  a  party 
being  that  it  devolves  on  him  the  duty 
of  preparing  the  case  upon  which  the 
general  term  is  to  render  final  judg- 
ment." Westervelt  v.  Westervelt,  14 
Jones  &  S.  (N.  Y.)  298. 

When  Direction  Results  in  Mistrial. 
When  upon  the  trial  exceptions  are  tali- 
en  by  each  party  to  rulings  admitting 
evidence  and  defendants  excepted  to 
the  refusal  to  submit  certain  questions 
of  fact  to  the  jury,  it  is  error  for 
the  court  to  direct  a  verdict  subject 
to  the  opinion  of  the  court  at  general 
term,  and  constitutes  a  mistrial.  Fire 
Dept.  of  Whitesboro  v.  Thomson,  16 
Hun  474.  See  also  Cowenhoven  v.  Ball, 
118  N.  Y.  231,  23  N.  E.  470,  28  N.  Y. 
St.  870,  affirming  39  Hun  656;  Matson 
v.  Farm  Buildings  Ins.  Co.,  73  N.  Y. 
310;  Purchase  v.  Mattison,  25  N.  Y. 
211,  15  Abb.  Pr.  402,  25  How.  Pr.  161, 
reversing  6  Duer  587;  Dickerson  v.  W»- 
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division  on  its  merits,90  and  no  new  trial  can  be  granted.*1  The 
question  before  the  court  being  which  party  is  entitled  to  judgment 
on  the  uncontradicted  facts.02 

2.  Preparation  of  Case.  —  The  party  in  whose  favor  the  verdict 
is  directed  is  required  to  prepare  the  case  for  the  appellate  division,03 
and  in  default  of  his  so  doing,  the  opposite  party  may  move  for  judg- 
ment, which  will  be  granted  unless  sufficient  excuse  for  failure  to 
prepare  such  case  be  shown.94 

3.  Application  for  Judgment.  —  The  motion  for  judgment  upon 
which  a  verdict  subject  to  the  opinion  of  the  court  niay  be  made  by 
either  party,  must  be  heard  and  decided  at  an  appellate  division 
of  the  supreme  court.98  Upon  such  application  the  question  to  be 
decided  is  not  whether  a  new  trial  shall  be  granted,  but  which  party 
upon  the  conceded  state  of  facts  shall  have  final  judgment.08 

4.  Objections  to  Jurisdiction.  —  An  objection  to  the  right  of  the 


son,  48  Barb.  (N.  Y.)  412;  Sackett  v. 
Spencer,  29  Barb.  (N.  Y.)  180;  Pur- 
chase v.  New  York  Exchange  Bank,  10 
Bosw.  (N.  Y.)  564;  Flandreau  v.  Els- 
worth,  8  Misc.  428,  28  N.  Y.  Supp.  671, 
59  N.  Y.  St.  571. 

The  exceptions  may  be  waived  by  the 
parties  consenting  to  direction  of  the 
verdict,  such  a  disposition  being  an 
abandonment  or  waiver  of  the  excep- 
tions. Cowenhoven  v.  Ball,  118  N.  Y. 
231,  23  N.  E.  470,  28  N.  Y.  St.  870,  af- 
firming 39  Hun  656 ;  Byrnes  V.  City  of 
Cohoes,  67  N.  Y.  204,  affirming  5  Hun 
602. 

Appeal  to  Court  of  Appeals. — When 
there  is  an  appeal  to  the  court  of  ap- 
peals from  a  judgment  rendered  by  the 
appellate  division  upon  a  verdict  sub- 
ject to  the  opinion  of  that  court,  the 
case  must  contain  a  statement  of  the 
facts,  of  the  questions  of  law  arising 
thereon,  and  of  the  determination  of 
those  questions  by  the  appellate  divis- 
ion. Code  Civ.  Proc,  §1339;  Cowen- 
hoven v.  Ball,  118  N.  Y.  231,  23  N. 
E.  470,  28  N.  Y.  St.  870,  affirming  Eein- 
miller  v.  Skidmore,  59  N.  Y.  661. 

90.  Northampton  Nat.  Bank  v.  Kid- 
der, 17  Jones  &  S.  338,  13  Abb.  N.  C. 
376,  67  How.  Pr.  95;  Murray  v.  City 
of  New  York,  60  App.  Div.  541,  69  N. 
Y.  Supp.  959. 

91.  Northampton  Nat.  Bank  v.  Kid- 
der, 17  Jones  &  S.  338,  13  Abb.  N. 
C.  375,  69  How.  Pr.  95. 

New  Trial  Cannot  Be  Ordered. — 
Where  a  verdict  is  ordered  subject  to 
the  opinion  of  the  general  term,  without 
qualification,      exceptions      eannot      be 


heard,  and  the  only  question  for  the 
general  term  is  which  party  is  entitled 
to  final  judgment  on  the  uncontroverted 
facts;  no  new  trial  can  be  granted,  but 
final  judgment  must  be  rendered  for 
one  party  or  the  other  without  regard 
to  which  party  had  the  verdict.  Durant 
V.  AbenJroth,  69  N.  Y.  148,  affirming  9 
Jones  &  S.  53. 

92.  Durant  v.  Abendroth,  69  N.  Y. 
148,  affirming  9  Jones  &  S.  53;  Murray 
v.  City  of  New  York,  60  App.  Div.  541 
69  N.  Y.  Supp.  959. 

93.  Cobb  v.  Cornish,  16  N.  Y.  602, 
6  Abb.  Pr.  129,  15  How.  Pr.  407;  Wes- 
tervelt  v.  Westervelt,  14  Jones  &  S. 
(N.  Y.)   298. 

94.  Jackson  v.  Case,  12  Johns.  (N. 
Y.)    431. 

95.  Code  Civ.  Proc,  §1234;  Matth- 
ews v.  American  Cent.  Tns.  Co.,  154  N. 
Y.  449,  465,  48  N.  E.   751. 

The  decision  of  the  motion  neces- 
sarily involves  a  direction  for  judg- 
ment. Matthews  V.  American  Cent.  Ins. 
Co.,  supra. 

96.  Westervelt  v.  Westervelt,  14 
Jones  &  S.   (N.  Y.)  298. 

Early  Practice. — "Such  was  the  es- 
tablished practice  before  the  Code  of 
Civil  Procedure  (Mason  t\  Breslin,  2 
Sweeney  386),  and  a  confounding  of  the 
two  remedies  was  always  held  to  be 
a  mistrial  and  ground  for  a  new  trial 
(Cobb  v.  Cornish,  16  N.  Y.  602;  Gil- 
bert v.  Beach,  16  id.  606;  Purchase  v. 
Matteson,  25  id.  211;  Purchase  V.  N. 
Y.  Exchange  Bank,  10  Bosw.  564)." 
Westervelt  v.  Westervelt,  14  Jones  &  S. 
(N.   Y.)    298. 
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appellate  division  to  hear  the  case  must  be  taken  at  the  earliest  op- 
portunity, or  it  will  be  deemed  waived.97 

XVII.  NORTH  DAKOTA. —  A.  Certificate  op  Questions  on 
Sale  fob  Taxes.  —  1.  "When  Made.  —  The  statute  providing  for  the 
institution  of  proceedings  by  boards  of  county  commissioners  to  en- 
force the  payment  of  taxes  on  real  property  sold  to  the  state  or  county, 
for  taxes  remaining  unredeemed  for  more  than  three  years98  provides 
also  that  after  the  rendition  of  judgment,  the  trial  court  may  certify 
questions  to  the  supreme  court.99 

2.  By  Whom  Application  Made.  —  Application  therefor  may  be 
made  by  the  county,  or  other  party  against  whom  the  court  has  de- 
cided a  point  raised  by  any  defense  or  objection.1 

3.  Questions  of  Importance  To  Be  Certified.  —  It  is  only  when 
the  court  is  of  the  opinion  that  the  point  is  of  great  public  impor- 
tance, or  one  likely  to  arise  frequently,  that  it  should  certify  the 
question.2 

4.  Form  of  Record.  —  The  record  must  contain  a  brief  statement 
of  the  facts  established,  bearing  on  the  point,  and  the  decision  of  the 
certifying  court  thereon,  and  be  forthwith  transmitted  to  the  clerk 
of  the  supreme  court.3 


97.  Cowenhoven  v.  Ball,  118  N.  Y. 
231,  23  N.  E.  470,  28  N.  Y.  St.  870,  af- 
firming 39  Hun  656. 

Waiver  Defined. — ' '  A  waiver  is  a  vol- 
untary relinquishment  of  some  right. 
It  implies  an  election  of  the  party  to 
dispense  with  some  advantage  which  he 
might,  at  his  option,  have  demanded  or 
insisted  upon.  And  it  is  applied  on  the 
principle  that  when  a  party,  whose  right 
is  to  object,  takes  no  objection  to  the 
proceedings  or  to  the  power  of  the 
eonrt  to  hear  the  case,  he  is  held  to 
have  waived  all  objections  to  formal 
and  technical  defects.  ...  If  this 
rule  is  not  to  be  applied  to  this  ease 
the  appellant  has  his  chance  of  suc- 
cess at  the  general  term,  and  if  he  it 
beaten  in  that  court  on  the  merits,  he 
is  certain  of  reversing  the  judgment 
in  this  court  on  the  ground  that  there 
was  a  mistrial.  A  rule  that  would  per- 
mit a  practice  of  such  character  should 
not  be  sanctioned.  A  party  if  he  in- 
tends to  question  the  power  of  the 
eourt  to  hear  the  case  should  do  so 
at  the  earliest  opportunity,  and  if  his 
objection  is  overruled  he  should  see 
to  it  that  by  an  appropriate  order,  the 
erroneous  ruling  is  made  apparent  on 
the  record."  Cowenhoven  v.  Ball,  118 
N.  Y.   231,   234,   236,   28  N.  E.  470. 

98.  Laws,  1903  (N.  D.),  eh.  213; 
Grand  Forks  County  v.  Frederick,  16 
N.  D.  118,  112  N.  W.  '839. 
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99.  Laws,  1903  (N.  D.),  ch.  161,  §10, 
p.  213;  Grand  Forks  County  v.  Fred- 
erick,   16   N.   D.   118,    112    N.   W.    839. 

1.  Bev.  Code  (N.  D.),  1905,  §1684; 
Laws,  1903  (N.  D.),  ch.  161,  §10,  p. 
213;  Grand  Forks  County  v.  Frederick, 
16  N.  D.  118,  112  N.  W.  839. 

2.  Bev.  Codes  (N.  D.),  1905,  §1684; 
Laws,  1903  (N.  D.),  ch.  161,  §10,  p. 
213;  Grand  Forka  County  v.  Frederick, 
16  N.  D.  118,  112  N.  W.  839. 

Interpretation  of  Statute.  — ' '  This 
section  is  not  meant  to  give  the  right 
of  review  upon  a  certificate  of  all  ques- 
tions that  relate  only  to  the  determin- 
ation of  private  rights.  It  may  be  that 
the  certificate  of  the  judge  that  the 
question  is  deemed  of  great  public  im- 
portance, and  that  it  is  likely  to  arise 
frequently,  would  be  considered  as  a 
final  determination  of  the  importance  of 
the  question.  Whether  such  certificate 
would  be  binding  upon  this  court  in 
all  cases  we  do  not  determine.  How- 
ever, it  is  clearly  the  intent  of  the 
law  that,  in  certifying  cases  to  this 
court,  the  trial  court  should  act  with 
judicial  discretion,  and  only  certify 
such  questions  as  are  deemed  of  great 
public  importance,  or  are  likely  to  arise 
frequently."  Grand  Forks  County  V. 
Frederick,  16  N.  D.  118,  112  N.  W.  839, 
840. 

3.  Bev.  Codes  (N.  D.),  1905,  §1684; 
Laws,    1903    (N.   D.),    ch.    161,    §10,   p. 
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5.  Time  for  Rendering  Decision.  —  The  supreme  court  is  required 
to  decide  the  questions  certified  at  the  term  for  which  such  cause  is 
entered  on  the  calendar.4 

6.  Only  Questions  of  Law  Passed  on.  —  The  supreme  court  passes 
only  on  questions  of  law.' 

7.  Allowance  of  Costs.  —  The  same  costs  and  disbursements  are  al- 
lowed to  either  party  on  such  proceedings  as  arc  allowed  in  appeals' 
to  the  supreme  court.0 

XVHI.  PENNSYLVANIA.  —  A.  Reservation  op  Questions.— 
1.  Who  May  Reserve  Question.  —  A  judge  of  the  court  of  common  pleas 
may  on  the  trial  of  a  cause  reserve  questions  of  law,  for  the  consider- 
ation of  the  full  court  sitting  in  banc.7 

2.  What  May  Be  Reserved.  —  a.  Questions  of  Law.  —  Only  ques- 
tions of  law  can  be  reserved.8 


213;  Grand  Forks  County  v.  Frederick, 
16  N.   D.   118,   112   N.   W.  839. 

Evidence  Not  To  Be  Certified. — It  is 
not  proper  practice  for  the  trial  court 
to  certify  the  evidence  on  which  the  de- 
cision of  the  trial  court  is  based.  It 
has  no  place  in  the  record.  The  court 
is  required  to  make  a  brief  statement 
of  the  facts  established,  and  the  su- 
preme court  is  ri"  Tired  to  reach  its 
conclusion  upon  the  facts  established  as 
certified  to  it.  Grand  Forks  County  v. 
Frederick,   supra. 

Clerk  To  Place  Cause  on  Calendar. 
Upon  the  receipt  of  such  record  by 
the  clerk  of  the  supreme  court,  he  must 
enter  the  same  as  a  cause  pending  in 
the  supreme  court,  and  place  the  same 
on  the  term  calendar  of  the  court  for 
the  term  then  in  session,  or  for  the 
first  term  thereafter.  Rev.  Codes  (N. 
D.),  1905,  §16S4;  Laws,  1903  (N.  D.), 
eh.  161,  §10,  p.  213;  Grand  Forks  Coun- 
ty v.  Frederick,  supra. 

Findings  as  Established  Facts.  — 
When  the  trial  court  certifies  its  find- 
ings of  fact  and  conclusions  of  law, 
they  may  be  taken  as  statements  of 
facts  established  by  the  trial  court. 
The  proper  practice  is  to  require  the 
trial  court  to  make  a  statement  of  the 
facts  established,  in  connection  with 
the  question  certified,  as  it  would  be 
unnecessary  in  many  cases  to  return 
all  of  the  findings  of  fact.  This  stat- 
ute contemplates  a  summary  proceed- 
ing in  the  supreme  court  to  determine 
the  questions  certified  and  does  not 
contemplate  a  return  to  the  supreme 
court  of  all  the  evidence  or  all  the  pro- 
ceedings. Grand  Forks  County  v.  Fred- 
erick, supra. 


Similarity  to  Former  Minnesota  Stat- 
ute.— ''This  law  is  similar  to  section 
1589,  Rev.  St.  Minn.,  1894,  now  re- 
pealed. The  construction  given  by  the 
supreme  court  of  that  state  to  that 
act  is,  that  ultimate  facts  and  the 
court's  conclusions  only  are  properly 
certified  to  the  supreme  court  under 
that  act.  In  re  Cloquet  Lumber  Co.,  61 
Minn.  234,  63  N.  W.  628;  Morrison  Co. 
v.  St.  Paul,  etc.,  R.  Co.,  42  Minn.  451, 
44  N.  W.  982;  County  of  Ramsay  v.  R. 
Co.,  33  Minn.  537,  24  N.  W.  313." 
Grand  Forks  County  v.  Frederick,  supra. 

4.  Rev.   Codes    (N.   D.)    1905,    §1684. 

5.  Grand  Forks  County  v.  Frederick, 
16  N.  D.  118,  112  N.  W.  S39. 

6.  Eev.   Codes   (N.   D.),  1905,   §1684. 

7.  Purdon's  Dig.  (13th  ed.),  p.  625, 
§§32,  38,.  p.  627,  §43,  p.  5302,  §8; 
Brightly's  Purd.  Dig.  (1894),  p.  1695; 
Elkins  V.  Susquehanna  Mut.  Fire  Ins. 
Co.,  3  Penny.  (Pa.)  367;  Casey  v.  Can- 
ning, 39  Pa.  Super.  94. 

If  the  judges  disagree  on  any  ques- 
tion reserved  the  opinion  of  the  judge 
before  whom  the  cause  was  tried  shall 
stand  as  the  judgment  of  the  court, 
and  either  party  has  the  right  to  a 
bill  of  exceptions  to  the  opinion  of  the 
court.  Purdon's  Dig.  (13th  ed.),  pp. 
625-627.  §§38,  43. 

The  judges  of  the  district  court  of 
Philadelphia  also  had  this  authority; 
that  court  is  now  abolished,  the  juris- 
diction and  power  thereof  being  vested 
in  the  court  of  common  pleas.  Pur- 
don's Dig.  (13th  ed.),  p.  621,  §7. 

8.  Cover  v.  Hoffman.  213  Pa.  213, 
62  Atl.  836;  Fisher  v.  Scharadin,  186 
Pa.  565,  40  Atl.  1091,  42  Wkly.  N.  C. 
395;    Buckley  v.   Duff,    111    Pa.    223,   3 
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b.  Ruling  Question.  —  The  question  or  questions  reserved  must  be 
such  as  rule  the  case,  a  subordinate  question  should  not  be  certified.9 

3.  How  Reservation  Made.  —  The  reservation  is  made  stating  on 
the  record  the  point  reserved  and  the  facts  on  which  the  question 
arises.10 


Atl.  823,  17  Wkly.  N.  C.  39;  Com.  V. 
McDowell,  86  Pa.  377;  Wilde  v.  Train- 
or,  59  Pa.  439;  Citizens'  Nat.  Gas  Co. 
V.  Calvert,  26  Pa.  Super.  312;  Zinnel 
V.  Bergdoll,   9  Pa.   Super.   522. 

Mixed  questions  of  law  and  fact  can- 
not be  reserved.  Cover  v.  Hoffman, 
213  Pa.  213,  62  Atl.  836;  Coolbroth  v. 
Pennsylvania  E.  Co.,  209  Pa.  433,  58 
Atl.  808;  Confer  v.  Pennsylvania  R. 
Co.,  209  Pa.  425,  58  Atl.  811;  Mayne  v. 
Fidelity  &  Dep.  Co.,  198  Pa.  490,  48 
Atl.  469;  Casey  v.  Pennsylvania  As- 
phalt Pav.  Co.,  198  Pa.  348,  47  Atl. 
1128;  Com.  v.  McDowell,  86  Pa.  377; 
Campbell  V.  O'Neill,  64  Pa.  290;  Wilde 
V.  Trainor,  59  Pa.  439;  Koons  V.  Mc- 
Namee,   6  Pa.  Super.  445. 

An  exception  to  the  reservation  of  a 
point  leaves  its  correctness  and  suffi- 
ciency in  fact  and  form  open  to  inquiry. 
Phoenix  Silk  Mfg.  Co.  v.  Reilly,  1S7  Pa. 
526,   41   Atl.   523. 

Object  of  Remedy. — "The  object  of 
this  departure  from  the  common  law 
mode  of  procedure,  was  to  enable  the 
judge  conducting  the  trial  to  submit 
disputed  questions  of  fact  to  the  jury 
and  take  their  verdict,  if  in  favor  of 
the  plaintiff,  subject  to  the  opinion  of 
the  court  in  banc  on  the  cardinal  ques- 
tion or  questions  of  law  involved  in  the 
case;  so  that,  after  due  consideration, 
judgment  may  be  finally  entered  by 
the  court,  either  in  favor  of  the  plaint- 
iff, on  the  verdict,  or  for  the  defend- 
ant, notwithstanding  the  verdict,  as  the 
case  may  require."  Elkins  v.  Susque- 
hanna Mut.  Fire  Ins.  Co.,  3  Penny. 
(Pa.)   367. 

Form  of  Reservation. — A  reservation 
as  follows:  "We  reserve  as  a  question 
of  law  whether  or  not  there  is  any  evi- 
dence in  the  case  upon  which  plaintiff 
is  entitled  to  recover,"  is  unquestion- 
ably good.  This  form  was  also  ap- 
proved in  Newhard  v.  Pennsylvania  R. 
Co.,  153  Pa.  417,  426,  26  Atl.  105,  108, 
19  L.  R.  A.  563,  in  which  it  was  said: 
"Whether  there  is  any  evidence  of  a 
fact  essential  to  a  recovery  is  a  pure 
question  of  law  and  was  decided  to  be 
a  good  reservation  in  Wilde  V.  Trainor, 
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59  Pa.  439,  where  Justice  Sharswood 
most  carefully  considers  the  whole  ques- 
tion and  examines  all  the  authorities." 
Wells  v.  Erie  R.  Co.  (Pa.),  81  Atl.  330. 
See  also  Casey  v.  Pennsylvania  Pav.  Co., 
198  Pa.  348,  47  Atl.  1128. 

9.  Cover  v.  Hoffman,  213  Pa.  213, 
62  Atl.  836;  Wilde  v.  Trainor,  59  Pa. 
439;  Citizens'  Nat.  Gas  Co.  v.  Cal- 
vert, 26  Pa.  Super.  312;  Zinnel  V.  Berg- 
doll, 9  Pa.  Super.  522;  Elkins  v.  Sus- 
quehanna Mut.  Fire  Ins.  Co.,  3  Penny. 
(Pa.)  367. 

Object  of  Reserving  Question. — "The 
mair,  object  of  a  reserved  point  is  to 
save  the  necessity  of  a  record  trial — 
the  verdict  of  the  jury  on  the  facts,  if 
adverse,  precluding  the  point  from  aris- 
ing. Thus,  if  the  question  reserved  is 
whether  there  is  any  evidence  to  go 
to  the  jury,  the  verdict  against  the 
sufficiency  of  the  proof  disposes  of  the 
whole  question."  Wilde  V.  Trainor,  59 
Pa.    439. 

Substance  of  Reservation  Controlling. 
In  determining  whether  a  reservation 
is  good,  the  court  will  look  at  its  sub- 
stance notwithstanding  its  form,  and  if 
it  violates  any  of  the  rules  regarding 
substance,  a  judgment  entered  in  pur- 
suance of  it  will  be  reversed.  Citizens' 
Nat.  Gas  Co.  v.  Calvert,  26  Pa.  Super. 
312. 

10.  Buckley  v.  Duff,  111  Pa.  223,  3 
Atl.  823,  17  Wkly.  N.  C.  39;  Wilde  v. 
Trainor,  59  Pa.  439;  Elkins  v.  Susque- 
hanna Mut.  Fire  Ins.  Co.,  3  Penny. 
(Pa.)  367;  Inquirer  Prtg.  &  Pub.  Co 
v.  Rice,  16  Wkly.  N.  C.  (Pa.)  58. 

In  order  to  make  a  good  reservation, 
the  facts  on  which  the  question  arises 
must  be  found  by  the  jury,  or  agreed 
upon  by  the  parties.  Central  Bank  of 
Pittsburgh  v.  Earley,  113  Pa,  477,  6 
Atl.  236,  18  Wkly.  N.  C.  297;  Buckley 
v.  Duff,  111  Pa.  223,  3  Atl.  823,  17 
Wkly.  N.  C.  39;  Com.  v.  McDowell,  80 
Pa.  377.  "When  they  are  stated  by  the 
court  as  part  of  the  record,  and  no  ex- 
ceptions taken,  it  will  be  presumed  that 
the  parties  have  so  agreed,  and  that 
the  statement  is  true."  Central  Bank 
of   Pittsburgh   v.    Earley,    113    Pa.   477, 
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This   is  essential   in   order  that  exceptions   may   be   taken   and   to 


6  Atl.  236,  18  Wkly.  N.  C.  297;  Insur- 
ance Co.  v.  Phoenix  Ins.  Co.,  71  Pa.  31. 
See  also  Supplee  v.  Herrman,  16  Super. 
Ct.  45. 

Finding  Facts. — While  the  reserved 
questions  of  law  may  embrace  conclu- 
sions of  fact  such  conclusions  must 
be  duly  found  by  the  jury  or  ad- 
mitted of  record,  or  stated  by  the 
eourt  in  the  nature  of  conclusions,  with- 
out exception  by  either  party.  Citi- 
zen's Nat.  Gas  Co.  v.  Calvert,  26  Pa. 
Super.  312. 

Sufficiency  of  Question  Reserved. — 
The  question  "whether  there  be  any 
evidence  which  entitled  plaintiff  to  re- 
cover, is  a  good  reservation,  without  a 
statement  upon  the  record  of  the  facts 
on  which  the  point  is  based.  And  if 
the  evidence  be  submitted  to  the  jury, 
and  there  be  a  verdict  for  plaintiff,  or 
if  the  court  direct  a  verdict  for  the 
plaintiff,  the  court  can,  on  such  a  res- 
ervation, enter  a  judgment  for  defend- 
ant, non  obstante  veredicto."  Fisher  v. 
Scharadin,  186  Pa.  565,  40  Atl.  1091, 
42  Wkly.  N.  C.  395.  And  see  Boyle  v. 
Mahanoy  City,  187  Pa.  1,  40  Atl.  1093, 
42  Wkly.  N.  C.  423;  affirming  14  Pa. 
Co.  Ct.  195;  Newhard  V.  Vennsvlvania  R. 
Co.,  153  Pa.  417,  26  Atl.  105,  33  W. 
N.  C.  54,  affirming  8  Montg.  101;  Hays 
v.  Oil  City  (Pa.),  11  Atl.  63;  Koons  v. 
Western  Union  TeL  Co.,  102  Pa.  164, 
affirming  12  Wkly.  N.  C.  49;  Verrier  v. 
Guillon,  97  Pa.  63;  Barvell  v.  Wirth, 
61  Pa.  133;  Payne  v.  Ulmer,  1  Walk. 
(Pa.)  516.  Compare  reservation  in 
Yerkes  v.  Richards,  170  Pa.  346,  32  Atl. 
1089,  37  Wkly.  N.  C.  69,  and  also  in 
Riggs  V.  Blair,  213  Pa.  402,  407,  62 
Atl.  1086,  in  which  it  was  held  that 
while  a  reservation  of  the  question 
"whether  there  is  any  evidence  to 
go  to  the  jury  entitling  the  plaintiff 
to  recover"  is  a  permissible  form  of 
reservation  in  an  appropriate  case,  it 
is  not  a  good  form  for  general  use  and 
was  not  appropriate  in  that  case. 

Insufficient  Reservation. — An  instruc- 
tion to  find  a  verdict  for  plaintiff  "sub- 
ject to  the  opinion  of  the  court  on 
legal  points  reserved,"  is  an  insuffi- 
cient reservation  of  a  question  of  law. 
Moore  v.  Copley,  165  Pa.  294,  30  Atl. 
829,  35  Wkly.  N.  C.  563. 

Leading  Case.  —  In  Edmondson  v. 
Nichols,  22  Pa.  74,  the  court  said: 
"When   a  verdict   is  taken   subject   to 


t!u'  i  [>inion  of  the  court  upon  points  re- 
served, the  facts  should  be  distinctly 
itated,  as  well  as  the  questions  raised 
upon  them;  and  the  judgment  to  be 
pronounced  upon  the  solution  of  the 
< j s j . ■  :ions  of  law  thus  reserved,  should 
also  be  specified  as  in  a  case  stated." 
Thia  is  a  leading  case  and  is  cited  as 
authority  in  many  later  cases.  See 
also  Yerkes  v.  Richards,  170  Pa.  346, 
352,  32  Atl.  1089,  citing  numerous  local 
cases. 

Reservation  on  Disputed  Facts. — That 
a  question  of  law  may  be  reserved,  a 
party  has  the  right  to  require  that  the 
disputed  facts  should  be  found  specially 
by  a  jury,  and  so  appear  in  the  rec- 
ord. If  this  be  not  done,  he  can  re- 
quire the  judge  to  state  a  bill  of  ex- 
ceptions to  the  reservation  in  any  oth- 
er mode.  When  it  does  not  appear  by 
the  certificate  of  the  judge  below,  that 
the  facts  were  disputed,  it  will  be  pre- 
sumed that  the  statement  of  facts  had 
been  acquiesced  in.  If  it  did  appear 
that  the  facts  were  disputed  it  will  not 
be  noticed  by  the  supreme  court  with- 
out an  exception.  Smith  v.  Van  Home, 
72  Pa.  207. 

Reservation  on  Disputed  Facts.  — 
"There  can  be  no  such  thing  as  reserv- 
ing the  question  of  law  based  upon  dis- 
puted facts.  ...  If  a  reserved 
point  is  based  upon  facts  that  are  not 
conceded,  it  is  the  duty  of  counsel  to 
except  and  thus  warn  the  court  of  what 
may  be  an  unintentional  mistake." 
Koons  v.  Western  Union  Tel.  Co.,  102 
Pa.  164,  affirming  12  Wkly.  N.  C.  49. 
Matters  Contained  in  Pleadings. 
"It  is,  of  course,  true  that  a  reserved 
point  must  state  the  facts  upon  which 
the  question  to  be  subsequently  decided 
arises.  Yerkes  v.  Bichards,  170  Pa. 
346.  But  it  has  never,  I  think,  been 
supposed  that  this  rule,  as  old,  at  least, 
as  Edmondson  v.  Nichols,  22  Pa.  74, 
required  the  embodiment,  in  a  point, 
of  those  matters  which  form  part  of  the 
pleadings  in  the  case."  Phoenix  Silk 
Mfg.  Co.  f.  Reilly,  187  Pa.  526,  41  Atl. 
523. 

Necessity  for  Court's  Opinion. — 
When  on  a  point  reserved  judgment  is 
entered  non  obstante  verdicto,  there 
should  be  an  opinion  of  the  court  ex- 
pressing the  grounds  of  its  action.  Gor- 
don v.  Norton,  186  Pa.  168,  40  Atl.  312, 
42  Wkly.  N.  C.  201.     See  also  Mayne  o. 
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enable  the  appellate  court  to  review  the  point  reserved.11 

4.  Form  of  Verdict  Immaterial.  —  Under  the  present  statute,12 
the  court  is  given  authority  to  reserve  questions  of  law  whether  the 
verdict   be  for  the  plaintiff  or   for  the  defendant.18 

5.  Record  Must  Show  Reservation.  —  The  question  reserved  must 
be  distinctly  put  on  the  record,14  either  by  a  special  verdict  or  by  a 


Fidelity    &   Dep.    Co.,   198    Pa.   490,   48 
Atl.   469. 

Act  of  1905.— The  Act  of  April  22, 
1905,  P.  L.  286,  provides  that  "when- 
ever upon  the  trial  of  any  issue,  a 
point  requesting  binding  instructions 
has  been  reserved  or  declared,  the  party 
presenting  the  point  may  .  .  . 
move  the  eourt  to  have  all  the  evidence 
taken  upon  the  trial  duly  certified  and 
filed,  so  as  to  become  part  of  the  rec- 
ord, and  for  judgment  non  obstante  ver- 
dicto  upon  the  whole  record."  Dalmas 
V.  Kemble,  215  Pa.  410,  64  Atl.  559. 

11.  Mayne  v.  Fidelity  &  Dep.  Co., 
198  Pa.  490,  48  Atl.  469,  reversing  8  Pa. 
Dist.  711;  Casey  v.  Pennsylvania  Pav. 
Co.,  198  Pa.  348,  47  Atl.  1128;  Central 
Bank  of  Pittsburgh  v.  Earley,  113  Pa. 
477,  6  Atl.  236,  18  Wkly.  N.  C.  297; 
Citizens'  Gas  Co.  v.  Calvert,  26 
Pa.  Super.  312;  Konicz  v.  Orient  Ins. 
Co.,  17  Pa.  Super.  550,  reversing  8  Pa. 
Dist.  575,  22  Pa.  Co.  Ct.  249;  Witman 
v.  Smeltzer,  16  Pa.  Super.  285. 

Exception  to  Point  Reserved. — In  or- 
der to  be  availed  of  on  appeal  a  spe- 
cific exception  to  the  point  reserved 
must  be  taken  on  the  trial  below.  Henry 
V.  Schwartz,  155  Pa.  154,  25  Atl.  1078, 
affirming  8  Montg.  113. 

If  there  is  no  exception  taken  at  the 
trial  to  the  form  of  the  reservation,  the 
parties  are  bound  by  it,  and  cannot 
be  heard  in  the  appellate  court  against 
it  (Velas  v.  Patton  Coal  Co.,  197  Pa. 
380,  47  Atl.  360;  Eynd  v.  Baker,  193 
Pa.  4S6,  44  Atl.  551;  Bovle  v.  Mahoney 
City,  187  Pa.  1;  40  Atl.  1093,  except 
that  a  reservation  violating  the  rule 
governing  reservations  and  that  is  in- 
curably bad  will  cause  a  reversal  of  the 
judgment  whether  an  exception  be  tak- 
en thereto  or  not  (Mayne  v.  Fidelity, 
etc.,  Co..  198  Pa.  490,  48  Atl.  469,  re- 
versing 8  Pa.  Dist  711;  Casey  v.  Penn- 
sylvania Asphalt  Co.,  198  Pa.  348,  47 
Atl.    1128. 

Exception  to  Judgment. — There  must 
also  be  an  exception  to  the  entry  of 
judgment  on  the  reserved  point.     Cent. 


Bank  of  Pittsburgh  v.  Earley,  113  Pa. 
477,  6  Atl.  236,  18  Wkly.  N.  C.  297; 
Yard  V.  Pancoast,  108  Pa.  384;  Lower 
Providence,  etc.,  Lns.  Assn.  v.  Weikel, 
10  Sadler  23,  13  Atl.  82,  affirming  3 
Montg.    207. 

12.  Act  of  April  22,  1905,  P.  L. 
286. 

13.  Dalmas  v.  Kemble,  215  Pa.  410, 
64  AtL  559,  reversing  14  Pa.  Dist.  849; 
Casey  v.  Canning,  39  Pa.  Super.  94. 

Former  Rule. — Under  the  practice 
prior  to  the  act  of  1905  when  the  ver- 
dict was  for  the  defendant,  no  ques- 
tion of  law  could  properly  be  reserved. 
Ringle  v.  Pennsylvania  R.  Co.,  164  Pa. 
529,  30  Atl.  492,  35  Wkly.  N.  C.  379; 
Hosier  v.  Hursh,  151  Pa.  415,  25  Atl. 
52,  31  Wkly.  N.  C.  82;  Glading  v.  Frick, 
88  Pa.  460;  Morris  v.  Ziegler,  71  Pa. 
450;  Conrad  v.  Commercial  Mut.  Ins. 
Co.,   54  Pa.   373. 

The  verdict  could  only  be  for  the 
plaintiff  with  authority  to  enter  judg- 
ment for  defendant  notwithstanding 
the  verdict.  Ringle  v.  Pennsylvania  R. 
Co.,  164  Pa.  529,  30  Atl.  492,  35  Wkly. 
N.  a  379. 

If  that  authority  was  not  exercised 
the  reservation  dropped  out  of  the  ease 
altogether  and  judgment  entered  for 
plaintiff  not  on  the  point  reserved,  but 
on  the  verdict,  as  if  tnere  had  been 
no  reservation  at  all.  Ringle  V.  Penn- 
sylvania R.  Co.,  164  Pa.  529,  30  Atl. 
492,  35  Wkly.  N.  C.  379. 

In  Casey  v.  Canning,  39  Pa.  Super. 
94,  the  court  discusses  at  some  length 
the  changes  wrought  bA'  the  act  of  1905. 

14.  Buckley  v.  Duff,  111  Pa.  223,  3 
Atl.  823,  17  Wkly.  N.  C.  39;  Elkins 
v.  Susquehanna  Mut.  Fire  Ins.  Co.,  3 
Penny.  (Pa.)  367;  Richboro  Dairymen's 
Assn.  v.  Ryan,  16  W.  N.  C-   (Pa.)   383. 

Stenographer's  Notes. — The  question 
of  law  reserved  and  the  facts  upon 
which  the  question  arises  must  be  a  part 
of  the  record.  It  is  a  mistake  to  sup- 
pose that  these  essentials  may  be  suffi- 
ciently shown  by  the  stenographer's 
notes  of  the  trial.  Inquirer  Prtg.  & 
Pub.  Co.  v.  Rice,  16  W.  N.  a  (Pa.)  58. 
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distinct  reservation  stating  the  question  of  law  held  under  advisement,18 
and  should  be  made  a  matter  of  record  at  the  time  of  the  reservation.16 
B.  Certifying  of  Important  Questions.  —  If  any  of  the  four 
judges  of  the  superior  court  whose  duty  it  is  to  decide  any  matter 
coming  before  that  court,  shall  certify  that,  in  their  judgment,  the 
questions  involved  in  any  case  are  so  difficult  or  important  as  to  make 
it  expedient  that  the  case  should  be  decided  by  the  supreme  court, 
the  case  containing  such  questions  shall  be  certified  to  the  supreme 
court  for  full  consideration  and  decision,  but  such  certification  shall 
not  be  made  until  after  the  case  shall  have  been  heard  and  decided, 
and  the  opinion  of  the  court  and  any  dissents  therefrom  shall  have 
been  filed.17  The  opinion  of  the  superior  court  should  be  sent  up 
with  the  certification.18 

XIX.  RHODE  ISLAND.  —  A.  Certifying  Constitutional  Ques- 
tions.—  1.  In  General. — Wherever,  in  any  civil  or  criminal  action 
or  proceeding  pending  before  any  court,  the  constitutionality  of  any 
act  of  the  general  assembly  is  brought  into  question  upon  the  record, 
the  court  is  required  to  forthwith  certify  the  question  to  the  supreme 
court  to  be  heard  and  determined.19 

2.  Time  for  Making  Objections.  —  Whether  a  constitutional  ques- 
tion is  properly  presented,  and  whether  its  determination  is  necessary 
for  the  disposition  of  the  case,  are  proper  subjects  to  be  considered  at 
the  time  of  hearing  such  question.20 


15.  Moore  v.  Copley,  165  Pa.  294, 
30  Atl.  829,  35  W.  N.  C.  563. 

16.  Buckley  v.  Duff,  111  Pa.  223,  3 
Atl.  823,  17  W.  N.  C.  39.  Compare 
Payne  v.  Ulmer,  1  Walk.  (Pa.)  516. 

Omitting  Point  Reserved  From  Rec- 
ord.— The  omission  to  make  the  point 
reserved  a  matter  of  record  is  not  cured 
by  a  statement  of  the  reservation  in 
the  opinion  of  the  court  filed  long  aft- 
erwards on  entering  judgment.  The 
opinion  is  not  part  of  the  record  proper. 
Buckley  v.  Duff,  supra. 

17.  Purdon's  Dig.  (13th  ed.),  p.  4507, 
§51;  Act  of  June  24,  1895,  P.  L.  217, 
§10;  In  re  Melon  St.,  192  Pa.  331,  43 
Atl.  1013;  In  re  Melon  St.,  9  Pa.  Super. 
18. 

18.  In  re  Melon  St.,  192  Pa.  331, 
43  Atl.  1013. 

19.  Gen.  Laws  (R.  I.),  1909,  c.  298, 
§1;  Blais  V.  Franklin,  30  R  I.  413,  75 
Atl.  399. 

Former  Procedure. — This  statute  sub- 
stantially changed  the  procedure  exist- 
ing under  the  general  laws  of  1896.  Un- 
der that  statute  "there  was  to  be  no 
certification,  except  by  agreement  of 
parties,  until  there  had  been  a  verdict 


or  decision  upon  the  other  issues  in 
the  case,  adverse  to  the  party  raising 
the  question.  The  hearing  upon  the 
constitutional  question  was  to  be  de- 
layed until  an  opportunity  had  been 
given  to  rest  the  judgment  in  the  case 
upon  grounds  other  than  the  unconsti- 
tutional^ of  an  act  of  the  legisla- 
ture." Blais  v.  Franklin,  30  R.  I. 
413,   75   Atl.   399. 

Question  To  Bo  Certified  "Forth- 
with."— "When  in  a  civil  cause  pend- 
ing in  any  court  the  constitutionality  of 
an  act  of  the  general  assembly  is  clear- 
ly questioned  by  the  allegation  of  any 
pleading  or  by  any  other  formal  ob- 
jection filed  in  the  case,  we  are  of  the 
opinion  that  the  constitutionality  of 
the  act  is  'brought  into  question  upon 
the  record,'  and  that,  whenever  there- 
after this  state  of  the  record  is  formal- 
ly called  to  the  attention  of  the  court 
where  the  case  is  pending,  it  is  the 
duty  of  said  court  to  at  once  certify 
the  question  in  the  form  in  which  it 
has  been  raised  by  the  parties,  to  this 
court  for  its  action  thereon."  Blais  v. 
Franklin,  30  R.  I.  413,  75  Atl.  399,  403. 

20.  Blais  v.  Franklin,  30  R.  I.  413, 
75   Atl.  399. 
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B.  Important  and  Doubtful  Questions.  —  1.  Prior  to  Judgment. 
If  in  any  proceeding,  civil  or  criminal,  in  the  superior  court  or  in  any 
district  court,  prior  to  the  trial  thereof  on  the  merits,  any  question 
of  law  arises  which  in  the  opinion  of  the  court  is  of  sueh  doubt  and 
importance,  and  so  affects  the  merits  of  the  controversy  that  it  ought 
to  be  determined  by  the  supreme  court  before  further  proceedings, 
the  court  in  which  the  cause  is  pending  may  certify  such  question  to 
the  supreme  court,  and  stay  all  further  proceedings  until  the  question 
is  heard  and  determined.21 

2.  On  Motion  in  Arrest  of  Judgment.  —  Such  courts  may  also,  on 
motion  in  arrest  of  judgment,  certify  questions  of  law,  which  in  the 
opinion  of  the  court  are  of  doubt  and  importance,  following  the  same 
procedure  as  when  the  question  arises  prior  to  judgment,  staying  all 
proceedings  until  the  question  be  heard  and  determined.22 

3.  Transmission  of  Record.  —  Upon  certification  of  the  case  in 
question,  the  clerk  of  the  court  making  such  certification  is  required 
to  forthwith  transmit  the  papers  to  the  supreme  court,  and  the  par- 
ties follow  the  cause  to  that  court.23 

4.  Procedure  After  Decision.  —  After  the  cause  or  question  is  de- 
cided by  the  supreme  court,  the  clerk  is  requested  to  return  the  papers 
in  the  cause  to  the  certifying  court  with  the  decision  of  the  supreme 
court  certified  thereon,  and  all  further  proceedings  are  to  be  had  in 
the  lower  court.24 

C.  Certifying  Cases  in  Equity.  —  1.  Generally.  —  The  superior 
court  shall  certify  to  the  supreme  court  for  its  determination  all  bills 
in  equity  for  the  construction  of  any  will  or  trust  deed,  or  for  instruc- 
tion relative  to  any  will  or  trust  deed,  whenever,  and  as  soon  as  any 
such  cause  is  ready  for  hearing  for  final  decree.25 


21.  Ee\r.  Laws  (R.  I.),  1909,  c.  298, 
§5;  Blais  v.  Franklin,  30  R.  L  413,  75 
Atl.  399;  In  re  Mowrv,  28  R.  I.  242,  66 
Atl.  575;  State  v.  Thurston,  28  R.  I. 
265,  66  Atl.  580;  State  v.  Custer,  28  R. 
I.  222,  66  Atl.  306. 

Question  Not  Contemplated  by  Stat- 
ute.— A  question  to  which  a  negative 
answer  would  settle  nothing  material 
to  a  determination  of  the  case  is  not 
a  question  that  the  statute  contemplates 
should  be  sent  up.  State  v.  Karagavoo- 
rian   (R.  I.),  79  Atl.   1111. 

Construction  of  Statute.  — ' '  Under 
this  section  the  court  acts  upon  its  own 
motion;  the  question  is  one  upon  which 
the  court  itself,  after  consideration,  de- 
sires the  determination  of  this  court, 
and  necessarily  the  lower  court  must 
formulate  the  exact  question  which  it 
wishes  to  have  the  supreme  court  pass 
upon."  Blais  v.  Franklin,  30  R.  I. 
413,   75   Atl.   399. 

Question    Cannot  Be   Certified   After 


Adjudication. — A  court  cannot  certify 
a  question  as  one  of  doubt,  after  an 
adjudication  by  the  eourt.  Fleteher  v. 
Board  of  Aldermen  (R.  I.),  81  Atl.  193. 

22.  Rev.  Laws  (R.  I.),  1909,  c.  298, 
§5;  State  v.  Heffernan,  28  R.  I.  477, 
68    Atl.   364. 

23.  Gen.  Laws  (R.  I.),  1909,  c.  298, 
§6. 

24.  Gen.  Laws  (R.  I.),  1909,  c  298, 
§7. 

25.  Gen.  Laws  (R.  I.),  1909,  c.  289, 
§35;  Angell  V.  Angell,  28  R.  I.  592,  68 
Atl.  583;  Howard  v.  Harrington,  27  R. 
I.  586,  65  Atl.  282;  Brice  v.  Trustees  of 
All  Saints  Memorial  Church  (R.  I.), 
72   Atl.   643. 

When  an  amended  bill  has  not  been 
signed,  and  some  of  the  defendants 
had  not  been  summoned  nor  entered 
an  appearance,  and  no  answer  had  been 
filed  by  any  of  the  defendants  except 
one,  and  no  decree  pro  confesso  had 
been  entered  against  one  of  the  origin- 
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2.  Hearing  by  Supreme  Court.  —  The  supreme  court  shall  there- 
upon hear  and  determine  the  cause  so  certified,  and  like  proceedings 
shall  be  had  therein,  so  far  as  the  same  are  applicable  thereto,  as  if 
said  cause  were  brought  before  the  supreme  court  on  appeal.28 

D.  Certifying  Interlocutory  Proceedings.  —  1.  Generally. — 
If,  upon  making  any  interlocutory  decree  or  order,  or  if  otherwise 
in  the  course  of  the  proceedings  in  any  cause,  any  question  of  law 
arises  which,  in  the  opinion  of  the  court  is  of  such  doubt  and  impor- 
tance, and  so  affects  the  merits  of  the  controversy  that  it  ought  to 
be  determined  by  the  supreme  court  before  further  proceedings,  the 
superior  court  may  certify  such  questions  to  the  supreme  court  for 
that  purpose.27 

2.  Granting  Temporary  Stay.  —  Upon  such  a  certification  being 
made,  the  practice  is  to  stay  all  further  proceedings,  except  such  as 
are  necessary  to  preserve  the  rights  of  the  parties.28 

3.  Bringing  in  New  Parties.  —  In  any  matter  pending  before  it 
on  certificate,  the  supreme  court  may  order  any  person  having  an 
interest  in  the  subject-matter  not  a  party  to  such  cause,  to  be  sum- 
moned in  and  made  a  party  thereto.29 

E.  Certification  of  Other  Causes.  —  The  superior  court  may  also, 
after  hearing  any  other  cause  for  final  decree,  certify  such  cause  for 
the  determination  of  the  supreme  court.30 

F.  Certification  of  Questions  by  Register.  —  Any  register  may 
certify  any  question  in  any  matter  pending  before  him  to  the  supe- 
rior court  for  decision.31 

G.  Certifying  Questions  in  Insolvency  Proceedings.  —  The  su- 
perior court  may  also  certify  any  question  arising  in  any  proceeding 
under  the  insolvency  act  to  the  supreme  court  for  decision.32 

H.  Rules  Applicable  to  Certification.  —  1.  In  General.  —  a. 
Record  To  Show  When  and  How  Raised.  —  The  record  must  show  that 
the  question  was  formally  raised  on  the  record,  in  an  appropriate  pro- 
ceeding, and  also  the  ruling  of  the  court  thereon.33 

b.  Must  Be  Germane  to  the  Issue.  —  A  question  cannot  be  certi- 
fied unless  it  be  germane  to  the  case,  and  necessary  to  its  determin- 
ation.34 


al  defendants,  the  cause  was  not  ready 
for  final  decree,  and  could  not  be  cer- 
tified.    Brice  v.  Trustees,  etc.,  supra. 

26.  Gen.  Laws  (R.  I.),  1909,  e.  2S9, 
§35;  Angell  v.  Angell,  28  R.  I.  592,  63 
Atl.  583;  Howard  V.  Harrington,  27  R. 
I.   5S6,   65  Atl.   282. 

27.  Gen.  Laws  (R.  I.),  1909,  c.  289, 
§36;  Hvde  V.  The  Superior  Court,  28  R. 
I.  204,  216,  66  Atl.  292. 

The  power  here  conferred  is  very 
similar  to  that  conferred  upon  the 
United  States  Circuit  Court  of  Appeals 
by  the  Act  of  March  3,  1S91,  ch.  517. 
Hyde  t?.  The  Superior  Court,  supra. 


28.  Gen.  Laws  (R.  I.),  1909,  ch.  289, 
§36. 

29.  Gen.  Laws  (R.  I.),  1909,  c.  289, 
§37. 

30.  Brice  v.  Trustees  of  All  Saints 
Memorial   Church    (R.   I.),   72    Atl.   643. 

31.  Gen.  Laws  (R.  I.),  1909,  c.  339, 
§47. 

32.  Gen.  Laws  (R.  I.).  1909,  c.  338, 
§9;  Gen.  Laws   (R.  I.),  1909,  c.  339.  §2. 

38.  Fletcher  V.  Board  of  Aldermen  of 
City  of  Newport  (R.  I.),  SI  Atl.  193. 

34.  State  v.  Karagavoorian  (R.  I.), 
79  Atl.  1111;  Blais  t;/ Franklin,  30  R.  L 
413,  75  AtL   399. 
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c.  Must  Affect  the  Parties.  —  Nor  will  the  court  entertain  a  ques- 
tion when  the  party  presenting  it  is  not  affected  by  it,  and  has  no 
interest  therein.35 

2.  Form  of  Question  — a.  In  General  —  The  objection  being 
raised  by  a  party,  he  is  entitled  to  have  it  considered  in  the  form  in 
which  he  brings  it  upon  the  record.36  The  question  need  not  appear 
upon  the  record  in  the  form  of  interrogatories.37 

b.  Certainty.  —  The  duty  is  upon  the  party  making  the  objection 
to  make  it  with  sufficient  certainty  to  enable  the  court  to  pass  upon  it.33 

c.  Definite  and  Intelligible.  —  The  question  propounded  must  be 
definite,39  and  intelligible.40 

3.  Moot  Questions.  —  Moot  or  abstract  questions  will  not  be  con- 
sidered.41 

4.  Criminal  Cases.  —  a.  Generally.  —  When  the  constitutionality 
of  an  act  of  the  general  assembly  is  brought  into  question  in  the  trial 
of  a  criminal  eause  in  any  court,  the  decision  of  the  question  must  be 
reserved,  and  the  trial  proceeded  with  in  other  respects  as  if  the  stat- 
ute were  constitutional.42     If  the  defendant  be  found  guilty,  sentence 


35.  Blais  V.  Franklin,  30  R.  I.  413, 
75  AtL  399,  citing  Newell  v.  Franklin, 
30  R.  I.  258,  74  Atl.  1009;  Ex  parte 
Randolph,  2  Brocl:.  447,  20  Fed.  Cas. 
No.  11,558;  Cooley's  Const.  Limitations 
(7th  ed.)  232. 

36.  Blais  V.  Franklin,  30  R.  I.  413, 
75  Atl.  399. 

Trial  Court  Not  To  Reform  Questions. 
"The  lower  court  should  not  attempt  to 
reform  the  question  sought  to  be  raised, 
but  should  take  the  same  position  with 
reference  to  this  question  that  it  takes 
in  regard  to  other  pleadings  of  the 
parties,  transmitting  them  to  this  court, 
when  required,  in  the  same  form  in 
which  they  are  filed."  Blais  V.  Frank- 
lin, supra. 

37.  Blais  V.  Franklin,  30  R.  I.  413, 
75  Atl.  399. 

38.  Blais  v.  Franklin,  30  R.  I.  413, 
75  Atl.  399. 

39.  State  v.  Rosenkrans  (R.  I.),  71 
Atl.   513. 

When  it  cannot  be  definitely  ascer- 
tained from  the  question  propounded, 
to  what  section  or  sections  of  the  stat- 
ute the  question  refers,  it  will  be  dis- 
regarded.     State   v.   Rosenkrans,   supra. 

40.  State  v.  Rosenkrans  (R.  I.),  71 
Atl.   513. 

"Whenever  a  party  has  made  it  clear 
upon  the  record,  in  some  formal  way, 
that  he  challenges  the  constitutionality 
of  an  act,  or,  if  his  objection  is  to  a 
portion    of    an    aet,   that   he    challenges 


the  constitutionality  of  a  certain  spe- 
cified portion  of  an  act,  and  clearly  in- 
dicates the  particular  portion  of  the 
constitution  of  this  state  or  of  the 
United  States  to  which  he  claims  the  act 
or  portion  of  the  act  is  repugnant,  nam- 
ing the  article  and  section,  and  if  the 
section  contains  more  than  one  pro- 
vision, the  particular  provision  or  pro- 
visions, which  he  claims  are  violated, 
then  he  has  brought  the  constitutional- 
ity of  the  act  in  question  upon  the  rec- 
ord with  sufficient  particularity."  Blais 
v.  Franklin,  30  R.  I.  413,  75  Atl.  399. 

41.  State  v.  Rosenkrans  (R.  L),  71 
Atl.  513. 

42.  Gen.  Laws  (R.  I.),  1909,  c.  298, 
§2;  State  v.  Nichols,  27  R.  I.  69,  60 
Atl.  763;  State  v.  Brown  &  Sharp  Mfg. 
Co.,  18  R.  I.  16,  25  Atl.  246;  State  v. 
Amery,  12  R.  I.  64. 

Jurisdiction  Necessary  Requisite. — A 
court  can  only  certify  a  case  which  it 
had  jurisdiction  to  "try  and  deter- 
mine." State  0.  Collins,  27  R.  I.  419, 
62   Atl.  1010. 

On  Motion  in  Arrest  of  Judgment. — 
Constitutional  questions  cannot  prop- 
erly be  reserved  on  motion  in  arrest 
of  judgment  as,  on  that  motion,  ob- 
jections apparent  on  the  face  of  the 
record  can  only  be  raised.  The  evi- 
dence will  not  be  examined  into.  On 
appeal  from  the  order  denying  such 
motion,  all  the  court  will  consider  is, 
whether   the    act   is    so    far  unconstitu- 
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is  to  be  stayed,  and  the  constitutional  question  raised,  together  with 
a  record  of  the  case,  and  a  transcript  of  the  testimony,  or  so  much 
thereof  as  pertains  to  the  constitutional  question,   is  to  be  certi 
and  forthwith  transmitted  to  the  supreme  court  for  decision.48 

b.  ^Proceedings  on  Failure  To  Prosecute.  —  If  the  party  raising 
such  question  fail  to  appear  in  the  supreme  court  and  prosecute 
the  cause  in  which  the  qurstion  is  raised,  the  cause  shall  be  remand'-d 
to  the  court  from  which  it  is  certified,  and  that  court  then  proceeds 
as  if  the  question  had  not  been  raised,  and  the  question  cannot  be 
again  raised  in  the  cause.44 

5.  Civil  Causes.  —  Whenever  a  civil  action  pending  in  a  district 
court,  or  in  the  superior  court,  is  at  issue  on  its  merits,  and  the  par- 
ties file  any  agreed  statement  of  facts  in  such  action,  the  court  shall 
certify  the  action  to  the  supreme  court  to  be  heard  and  detenu  inrd." 
After  decision  by  the  supreme  court,  the  papers  are  returned  to  the 
court  from  which  the  action  was  certified,  with  the  decision  of  the 
supreme  court  certified  thereon,  upon  which  the  trial  court  is  to  enter 
final  judgment.46 

XX.  TEXAS.  —  A.  Existence  op  Conflict  Between  Courts  op 
Civil  Appeals.  —  1.  Generally.  —  Should  any  of  the  courts  of  civil 
appeals  arrive  at  an  opinion  in  the  decision  of  any  cause  pending 
therein,  that  may  be  in  conflict  with  an  opinion  rendered  by  some 
other  court  of  civil  appeals  in  the  state,  and  said  court  of  civil  ap- 
peals refuses  to  concur  with  the  opinion  rendered  by  the  other  court 
of  appenls,  it  is  the  duty  of  the  court  failing  to  concur  with  the  opinion 
in  conflict  with  the  opinion  so  arrived  at,  to  transmit  the  question 
of  law  duly  certified,  together  with  the  record  or  transcript  to  the 
supreme  court  for  adjudication.47 


tional  and  invalid  that  no  conviction 
can  be  sustained  under  it,  under  any- 
possible  state  of  proof.  State  v.  Paul, 
5   R.   I.   1S5. 

43.  Gen.  Laws  (R.  I.),  1909,  §2; 
State  v.  Nichols,  27  R.  I.  69,  60  Atl. 
763. 

Verdict  of  Guilty  Necessary. — There 
can  onlv  be  certification  upon  a  verdict 
of  guilty.  State  V.  Collins,  27  R.  I. 
419,  62  Atl.  1010.  Compare,  however, 
State  v.  Brown  &  Sharp  Mfg.  Co.,  18 
R.  I.  16,  25  Atl.  246,  in  which  it  was 
held  that  there  may  be  a  certification 
where  the  verdict  is  "probably  guilty." 

44.  Gen.  Laws  (R.  I.),  1907,  c.  293, 
§3.  See  also,  State  v.  Brown  &  Sharpe 
Mfg.  Co.,  18  R.  I.  16,  25  Atl.  246. 

45.  Gen.  Laws  (R.  I.),  1909,  c  298, 
§4;  Crafts  v.  Ray,  22  R.  I.  179,  46  Atl. 
1043. 

46.  Gen.  Laws  (R.  I.),  1909,  c.  298, 
§4;  Crafts  v.  Ray,  22  R.  L  179,  46 
Atl.  1043. 


47.  Laws  of  1898  (Tex.),  ch.  93,  p. 
170;  Sayles  Tex.  Civ.  St.  (Supp.),  p. 
130;  Texas  &  P.  R.  Co.  v.  "Willson,  101 
Tex.  269,  106  S.  W.  325;  Rogers  v. 
Texas  &  Pac.  R.  Co.,  100  Tex.  48,  94 
S.  W.  321;  St.  Louis,  etc.,  R.  Co.  v. 
Ramey,  100  Tex.  48,  94  S.  W.  321;  Mc- 
Curdy  v.  Conner,  95  Tex.  246,  66  S. 
W.  664;  Yoacham  v.  McCurdy,  27  Tex. 
Civ.  App.  183,  65  S.  W.  213.  And  see 
Booker-Jones  Oil  Co.  v.  National  Re- 
fining Co.  (Tex.),  132  S.  W.  815;  Smith 
v.  Connor,  98  Tex.  434,  84  S.  W.  S15. 

Conflict  Must  Be  Well  Defined. — In 
order  to  require  the  court  of  civil  ap- 
peals to  certify  a  question  upon  which 
its  opinion  conflicts  with  another  court 
of  civil  appeals,  the  opinions  must  not 
be  merely  inharmonious,  but  there  must 
be  a  clearly  defined  conflict.  McCurdy 
v.  Connor,  95  Tex.  246,  66  S.  W.  664. 
See  also,  Smith  v.  Connor,  98  Tex.  434, 
84  S.  W.  815. 

"The  conflict  must  be  upon  the  very 
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2.  When  Case  Not  Certified  Though  Conflict  Exists.  —  A  court  of 
civil  appeals  will  not,  however,  certify  a  question  to  the  supreme 
court,  when  their  conclusion  is  supported  by  decisions  of  the  su- 
preme court,  though  the  opinion  be  in  conflict  with  an  opinion  ren- 
dered by  another  court  of  appeals.48 

3.  Reason  for  Certificate  To  Be  Stated  on  Motion  for  Rehearing. 
When  a  party  insists  upon  the  certification  of  a  question  as  matter  of 
right,  the  grounds  on  which  he  applies  must  be  presented  on  his  mo- 
tion for  rehearing.49 

4.  Mandamus  To  Compel  Certificate. —  a.  Authority  To  Issue. ' — 
In  a  proper  case  the  supreme  court  will  by  mandamus  require  a  court 
of  civil  appeals  to  certify  a  cause  wherein  such  conflict  of  opinion 
has  arisen.*0 


question  decided,  not  in  the  reasoning 
by  which  the  conclusion  is  reached." 
McKay  v.  Conner,  101  Tex.  313,  107  S. 
W.  45. 

Duty  of  the  Court  To  Certify. — This* 
act  makes  it  the  duty  of  a  court  of  civil 
appeals,  when  its  opinion  is  in  con- 
flict with  the  decision  of  any  other 
court  of  civil  appeals,  to  certify  the 
question  for  the  determination  of  the 
supreme  court.  Shirley  &  Holland  V. 
Conner,  98  Tex.  63,  80  S.  W.  984,  81 
S.  W.  284. 

No  Real  Conflict  on  Points  Actually 
Decided. — A  court  of  civil  appeals  is  not 
required  to  certify  a  case  to  the  su- 
preme court  though  there  be  a  conflict 
with  the  decision  of  another  court  of 
appeals,  where  there  is  no  real  con- 
flict on  the  points  actually  decided. 
Texas  &  Pac.  R.  Co.  v.  Arnett  (Tex. 
Civ.  App.),  101  S.  W.  834. 

Decision  Considered  as  a  Whole. — In 
considering  whether  the  decision  of  a 
court  of  civil  appeals  is  in  conflict 
with  that  of  another  court  of  civil  ap- 
peals, the  decision  must  be  taken  and 
considered  as  a  whole.  Galveston,  H. 
&  S.  A.  R  Co.  v.  Herring,  102  Tex. 
100,  113  S.  W.  521. 

Statute  Construed. — "It  is  only  where 
an  opinion  has  been  arrived  at  and  ad- 
hered to,  conflicting  with  an  opinion 
rendered  by  another  court  that  the  duty 
of  certifying  is  imposed;  and  then  it 
is  the  opinion  of  this  court  that  is  to  be 
rendered  and  is  to  be  considered  the 
law  upon  the  question  involved."  Smith 
v.  Connor,  98  Tex.  434,  84  S.  W.  815. 

Conflict  With  Supreme  Court  De- 
cision.— A  coort  of  civil  appeals  is  not 
required  to  certify  a  case  to  the  supreme 
court    where    its    opinion    may    conflict 


with  an  opinion  of  the  supreme  court. 
McKay  v.  Conner,  101  Tex.  313,  107  S. 
W.  45;  Texas  &  P.  R  Co.  V.  Willson,  101 
Tex.  269,  106  S.  W.  325;  Newnom  V. 
Neill,  101  Tex.  42,  104  S.  W.  1040; 
Smith  v.  Connor,  98  Tex.  434,  84  S. 
W.  815.  See,  however,  International  & 
G.  N.  R.  Co.  v.  Richmond,  28  Tex.  Civ. 
App.  513,  67  S.  W.  1029. 

48.  Stark  v.  J.  M.  Guffev  Petroleum 
Co.  (Tex.  Civ.  App.),  80  S.  W.  1080,  af- 
firmed, 98  Tex.  542,  86  S.  W.  1;  Yoa- 
cham  v.  McCurdy,  27  Tex.  Civ.  App.  183, 
65  S.  W.  213. 

49.  First  Nat.  Bank  of  Eagle  Lake 
r.  Robinson  (Tex.  Civ.  App.),  135  S. 
W.  1115. 

Where  it  is  claimed  that  the  opinion 
rendered  in  the  case  conflicts  with  that 
of  another  court  of  appeals,  counsel 
should  present  the  fact  of  conflict  in 
his  motion  for  rehearing,  or  before  his 
motion  is  finally  acted  upon,  but  if  he 
fails  to  do  so,  and  does  not  call  the 
matter  to  the  court's  attention  until 
the  making  of  the  application  for  the 
certificate,  such  application  will  be  dis- 
missed. First  Nat.  Bank  of  Eagle  Lake 
V.  Bobinson,  supra. 

50.  Shirley  &  Halland  V.  Conner,  98 
Tex.  63,  80  S.  W.  9S4,  81  S.  W.  284; 
McCurdy  V.  Conner,  95  Tex.  246,  66  S. 
W.  664.  And  see  McKay  v.  Conner, 
101  Tex.  313,  107  S.  W.  45;  McCor- 
mick  v.  Rainey,  101  Tex.  320,  107  S. 
W.  45;  Ft.  Worth,  etc.,  R.  Co.  v.  Con- 
ner, 101  Tex.  34,  104  S.  W.  1048;  and 
the  title  "Mandamus." 

"If  the  court  of  civil  appeals  de- 
cline to  certify,  then  the  only  method 
by  which  we  can  enforce  the  jurisdic- 
tion of  this  court  to  decide  the  point 
is   to    compel   the  performance   of   that 
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b.  Time  for  Suing  Out  Writ.  —  Though  there  is  no  express  statu- 
tory limitation  as  to  the  time  within  which  a  writ  of  mandamus  may- 
be sued  out,  it  must  be  within  a  reasonable  time,  and  prior  to  the 
issuance  of  the  mandate  from  the  court  of  civil  appeals,  or  while  it 
is  within  the  power  of  that  court  to  recall  the  mandate  in  case  it  has 
been  sent  down.61 

5.  Setting  Cause  for  Hearing.  —  When  the  record  is  received  by 
the  clerk  of  the  supreme  court,  he  is  to  docket  the  same  and  the  cause 
shall  be  set  down  for  hearing  at  some  future  day  which  shall  be  for 
a  time  sufficiently  far  in  the  future  to  give  the  attorneys  a  reason- 
able time  to  prepare  briefs  and  arguments  if  they  so  desire,  and  the 
clerk  is  required  to  at  once  notify  the  parties  or  their  attorneys  of 
record,  of  such  setting.52 

6.  Hearing  of  Cause.  —  The  supreme  court  is  required  to  examine 
the  record  received  from  the  court  of  civil  appeals,  and  the  question 
certified,  and  render  an  opinion  in  said  cause  as  in  other  causes, 
which  opinion  when  so  rendered  is  final,  and  shall  be  the  law  on 
the  question  involved,  until  it  is  overruled  by  the  supreme  court  or 
abrogated  by  legislative  enactment,  and  the  courts  of  civil  appeals 
shall  be  governed  thereby.53 

B.  Certificate  of  Dissent.  —  1.  When  To  Issue.  —  If  a  decision 
be  rendered  by  any  one  of  the  civil  courts  of  appeal  in  which  any  one 
of  the  judges  sitting  therein  dissents  as  to  any  conclusion  of  law  ma- 
terial to  the  decision  of  the  case,54  such  judge  must  enter  the  grounds 
of  his  dissent  upon  the  record,  and  the  court  is  required  upon  motion 
of  the  party  to  the  cause,55  or  may,  on  its  own  motion,  certify  the 


duty  by  the  writ  of  mandamus.  Being 
a  writ  necessary  to  enforce  our  juris- 
diction, we  have  the  power  to  grant 
it."  McCurdy  v.  Conner,  supra.  Com- 
pare Smith  v.  Conner,  98  Tex.  434,  84 
S.  W.  815,  as  to  the  power  to  issue 
mandamus  in  cases  where  the  judg- 
ment of  the  court  of  civil  appeals  is 
final  and  conclusive. 

Conflicting  With  Ruling  of  Supreme 
Court. — There  is  no  authority  that 
makes  it  the  duty  of  the  court  of  civil 
appeals  to  certify  to  the  supreme  court 
"any  conflict  that  may  arise  between 
their  opinions  and  those  of  this  court, 
and,  hence,  mandamus  will  not  lie  to 
require  them  to  do  so."  Smith  v.  Con- 
ner, 98  Tex.  434,  84  S.  W.  815. 

51.  McCurdy  V.  Conner,  95  Tex.  246, 
66  S.  W.  661. 

Laches  in  Issuance  of  Writ. — When 
in  the  answer  to  the  petition  for  the 
writ,  there  is  no  allegation  that  the 
court  of  civil  appeals  has  lost  control 
of  its  mandate,  it  cannot  be  said  that 
the  writ  was  not  applied  for  within  a 


reasonable   time.     McCurdy  v.   Conner, 
95  Tex.  246,  66  S.  W.  664. 

52.  Laws  (Tex.),  1S99,  ch.  98,  p. 
170;  Sayles  Tex.  Civ.  "St.  (Supp.),  p. 
130. 

53.  Laws  (Tex.),  1898,  ch.  98,  p. 
170;  Sayles  Tex.  Civ.  St.  (Supp.),  p. 
130. 

54.  Sayles  Tex.  Civ.  St.  (Supp.),  art. 
1040;  Kidd  v.  Rainey,  95  Tex.  556,  68 
S.  W.  507;  State  v.  Fisher,  94  Tex.  491, 
62  S.  W.  540;  Eustis  v.  City  of  Hen- 
rietta, 90  Tex.  254,  38  S.  W.  165;  Clas- 
sen  v.  Elmendorf,  90  Tex.  204,  33  S.  W. 
160,  37  S.  W.  1062;  Campbell  V.  Wig- 
gins, 85  Tex.  424,  21  S.  W.  599. 

55.  Savles  Tex.  Civ.  St.,  art.  1040; 
Kidd  r.  Rainey,  95  Tex.  556,  68  S.  W. 
507;  State  V.  Fisher,  94  Tex.  491,  62 
S.  W.  540;  Classen  v.  Elmendorf,  90  Tex. 
204,  38  S.  W.  160,  37  S.  W.  1062. 

Certificate  of  Dissent  on  Application 
of  Party. — When  upon  the  request  of 
a  party  to  the  cause  there  is  issued  a 
certificate  of  dissent,  such  party  waives 
all  right  to  a  writ  of  error  bringing  up 
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point  or  points  of  dissent  to  the  supreme  court.58 

Determination  of  Cause  Prerequisite.  —  Under  this  form  of  certification, 
the  statute  contemplates  a  determination  of  the  cause  by  the  court  of 
civil  appeals  before  the  same  can  be  certified.57 


the  entire  cause.     Campbell  v.  Wiggins, 
85  Tex.  451,  22  S.  W.  5. 

56.  Sayles  Tex.  Civ.  St.,  art.  1040; 
Kidd  v.  Rainey,  95  Tex.  556,  68  S.  W. 
507;  State  v.  Fisher,  94  Tex.  491,  62 
S.  W.  540;  Classen  v.  Elmendorf,  90  Tex. 
204,  38  S.  W.  160,  37  S.  W.  1062. 

Necessity  for  Formal  Certificate. — 
''Whether  or  not  it  was  contemplated 
that  the  court  should  make  out  and 
subscribe  a  certificate  we  need  not  de- 
cide. That  is  a  matter  of  form,  and, 
as  such,  a  failure  to  comply  with  the 
requirement  would  not  be  a  ground  for 
a  dismissal  of  the  certificate. 
An  order  requiring  the  certification  of 
the  questions  (provided  it  state  the 
questions),  when  certified  by  the  clerk, 
is  practically  a  certificate  in  substantial 
conformity  with  the  statute.  But  we 
think,  whatever  form  be  resorted  to, 
the  order  or  certificate,  as  the  case  may 
be,  should  set  forth  separately  and  in 
detail  the  points  upon  which  the  mem- 
bers of  the  court  are  divided  in  opin- 
ion." Eustis  v.  City  of  Henrietta,  90 
Tex.  254,  38  S.  W.  165. 

Stating  Question. — In  certifying  the 
point  or  points  of  dissent,  the  court  is 
required  to  state  distinctly  in  the  cer- 
tificate "the  very  question  or  ques- 
tions upon  which  the  members  of  the 
court  are  not  in  accord."  Eustis  V. 
City  of  Henrietta,  supw,. 

Particular  Questions  Considered. — In 
a  proceeding  of  this  character  the  su- 
preme court  should  revise  only  the  rul- 
ing or  rulings  in  which  all  of  the  judges 
of  the  court  of  civil  appeals  did  not 
concur.  Classen  t;.  Elmendorf,  90  Tex. 
204,  38  S.  W.  160,  37  S.  W.  1062;  Dar- 
nall  v.  Lyon,  85  Tex.  455,  22  S.  W.  960; 
Campbell  v.  Wiggins,  85  Tex.  424,  21 
S.  W.  599. 

The  supreme  court  has  no  power  "to 
either  modify,  reverse  or  affirm  the 
judgment  of  the  trial  court,  or  that  of 
the  court  of  civil  appeals  in  such  a 
case."  Classen  v.  Elmendorf,  90  Tex. 
204,  38  S.  W.  160,  37  S.  W.  1062. 

Purpose  of  Remedy. — The  certificate 
of  dissent  brings  the  question  before 
the  supreme  court  for  a  full  hearing 
from  both  sides  without  the  interven- 


tion of  a  writ   of  error.     Campbell  t;. 
Wiggins,  85  Tex.  424,  21   S.  W.   599. 

Writ  of  Error  May  Be  Concurrent 
Remedy. — "The  laws  which  provide  for 
certification  of  questions  on  which  there 
may  be  dissent,  furnish  simply  a  means 
whereby  parties  may  bring  questions 
of  law  before  this  court  otherwise  than 
by  writ  of  error;  but  no  litigant  is 
compelled  thus  to  bring  before  this 
court  any  question,  and  a  party  not 
only  may,  but  ought  to  refrain  from 
bringing  before  this  court,  through  this 
means,  one  or  more  questions  of  law 
if  there  be  other  questions  vital  to  his 
right  which  he  cannot  have  thus  re- 
vised. If  a  court  of  civil  appeals,  on 
its  own  motion,  should  certify  a  ques- 
tion, it  is  clear  that  a  litigant  should 
not  be  thus  cut  off  from  right  to  prose- 
cute a  writ  of  error;  for  a  contrary 
rule  would  place-  it  within  the  power 
of  the  court  to  deprive  a  litigant  of 
the  right  conferred  on  all  litigants, 
under  the  restrictions  imposed  by  law, 
to  bring  before  this  court  for  review 
any  question  of  law  decided  by  or  neces- 
sary to  the  decision  of  a  case  deter- 
mined by  a  court  of  civil  appeals.  The 
law  does  not  contemplate  that  this 
court  shall  hear  and  determine  in  piece- 
meal the  many  questions  of  law  that 
may  be  decided  or  involved  in  a  cause, 
and  that  on  some  a  decision  may  be 
made  on  certificate  of  dissent,  and 
after  this,  on  writ  of  error  all  other 
questions  of  law  may  be  heard  and  de- 
cided; but  it  does  give  to  the  litigant 
the  right  to  use  either  remedy  in  a 
cause  in  which  both  are  applicable, 
and  he  must  determine  for  himself 
whether  the  question  on  which  there  is 
dissent  is  the  only  question  vital  to 
his  right  decided  against  him;  and, 
when  he  so  determines,  must  be  held 
to  his  election,  and  to  have  waived  all 
questions  other  than  such  as  he  may 
have  raised  in  the  manner  selected." 
Campbell  V.  Wiggins,  85  Tex.  451,  22 
S.  W.  5.  Compare  State  v.  Fisher,  94 
Tex.  491,  62  S.  W.  540.  See  infra,  XX, 
A,  4;  XX,  C,  2,  b. 

57.     Waco  Water  &  Light  Co.  v.  City 
of  Waco,  86  Tex.  661,  26  S.  W.  943.  See 
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2.  Time  for  Making  Application.  —  The  application  for  the  cer- 
tificate must  be  made  during  the  term  at  which  the  case  is  determined.58 

3.  Record  or  Certification.  —  When  the  certificate  is  sent  up  by 
the  court  of  civil  appeals,  the  clerk  is  required  to  send  up  a  certified 
copy  of  the  conclusions  of  fact  and  law  upon  which  there  is  a  divis- 
ion, and  the  original  transcript  if  so  ordered  by  the  supreme  court. BB 

4.  Setting  Cause  for  Argument.  —  Upon  receipt  of  the  record,  the 
clerk,  if  the  supreme  court  so  direct,  is  to  set  the  cause  for  argument 
and  notify  the  attorneys  of  record.60 

5.  Questions  Reviewable.  —  Only  questions  of  law  will  be  consid- 
ered by  the  supreme  court,  the  findings  of  the  court  of  civil  appeals 
being  conclusive  in  all  cases  upon  the  facts  of  the  case.61 

6.  Remand  After  Decision.  —  After  the  decision  of  the  question 
by  the  supreme  court,  the  court  of  civil  appeals  is  to  be  immediately 
notified  thereof  and  the  same  is  to  be  entered  as  the  judgment  of  the 
court  of  civil  appeals.62 

7.  Issuance  of  Mandamus.  —  When  a  party  by  writ  of  error  can 
bring  up  alleged  erroneous  rulings  of  a  court  of  civil  appeals,  the 
supreme  court  will  not  issue  a  writ  of  mandamus  to  compel  the  court 
to  certify  a  point  of  dissent,63  nor  can  the  writ  issue  to  compel  cer- 
tification in  a  case,  where  under  the  statute,  the  judgment  of  a  court 
of  civil  appeals  is  final  and  conclusive  on  the  law  and  the  facts.64 


also  Pohle  v.  Kobertson,  102  Tex.  274, 
115  S.  W.  1166. 

58.  Western  Union  Tel.  Co.  v.  Hud- 
son  (Tex.   Civ.   App.),   124   S.   W.   85. 

59,  Sayles  Tex.  Civ.  St.  (Supp.), 
art.  1041;  Eustis  v.  City  of  Henrietta, 
90  Tex.  254,  38  S.  W.  165;  Campbell 
v.  Wiggins,  85  Tex.  424,  21  S.  W.  599. 
Compare  Darnall  v.  Lyon,  85  Tex.  455, 
22  S.  W.  960,  holding  that  the  tran- 
script is  not  required  to  be  sent  up, 
nor  has  the  supreme  court  power  to  so 
order. 

The  certificate  should  in  itself  pre- 
sent all  that  is  essential  to  a  decision 
of  the  point  of  dissent.  Pohle  V.  Rob- 
ertson  (Tex.  Civ.  App.),  115  S.  W. 
1166. 

Court  To  Formulate  Question. — This 
provision  does  not  mean  that  the  clerk 
is  to  send  up  the  questions  as  stated 
by  him,  it  being  obvious  "that  it  was 
not  intended  to  devolve  so  important 
a  function  upon  the  clerk.  We  think 
the  provision  should  be  construed  as 
if  it  had  read:  'A  certified  copy  of  the 
conclusions  of  law  and  fact  as  found 
by  the  court  and  of  the  question  of  law 
upon  which  there  is  a  division,' — mean- 
ing a  certified  copy  of  the  questions 
of  law.  This  implies  that  the  questions 
are  to  be  formulated,  and  hence  it  is 


to  be  inferred  that  the  questions  should 
be  distinctly  stated  by  the  court." 
Eustis  v.  City  of  Henrietta,  90  Tex.  254, 
38  S.  W.  165. 

Improper  Certificate. — When  a  case  ia 
sent  up  on  a  certificate  of  dissent,  and 
it  appears  that  it  cannot  properly  be 
considered  as  such,  but  can  be  consid- 
ered as  a  certification  of  a  question 
under  art.  1043,  the  supreme  court  will 
so  consider  it  in  order  to  avoid  delay 
and  expense.  Pohle  v.  Robertson  (Tex. 
Civ.   App.),   115   S.   W.   1166. 

60.  Sayles  Tex.  Civ.  St.  (Supp.), 
art.   1041;    Eustis  V.  City  of  Henrietta, 

90  Tex.  254,  38  S.  W.  165;  Campbell 
v.  Wiggins,  85  Tex.  424,  21   S.  W.  599. 

61.  Meade  V.  Leon  &  H.  Blum  Land 
Co.,  85  Tex.  513,  22  S.  W.  514. 

62.  Sayles  Tex.  Civ.  St.  (Supp.), 
art.  1042;   Eustis  V.  City  of  Henrietta, 

91  Tex.  325,  43  S.  W.  *259;  Classen  v. 
Elmendorf,  90  Tex.  204,  38  S.  W.  160, 
37  S.  W.  1062;  Herf  v.  James,  86  Tex. 
230,  24  S.  W.  396;  Campbell  V.  Wig- 
gins, 85  Tex.  424,  21   S.  W.  599. 

63.  State  v.  Fisher,  94  Tex.  491,  62 
S.   W.   540.     See   also  infra,  XX,   C,   b. 

64.  Kidd  v.  Rainey,  95  Tex.  556,  68 
S.  W.  507;  Herf  r.  James,  S6  Tex.  230, 
24  S.  W.  396.  See  also  Miller  v.  Mose- 
ly  (Tex.  Civ.  App.),  91  S.  W.  648;  Mc- 
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C.  Certification  of  Novel  and  Important  Questions.  —  1.  When 
Certificate  Issued.  —  If  in  a  cause  pending  before  a  court  of  civil 
appeals,65  there  arises  an  issue  of  law,  which  the  court  deems  it  ad- 
visable to  present  to  the  supreme  court  for  adjudication,  it  becomes 
the  duty  of  the  presiding  judge  of  the  court  to  certify  the  very  ques- 
tion to  be  decided  by  the  supreme  court." 


Cormick  Harv.  Mach.  Co.  v.  Timmons 
(Tex.  Civ.  App.),  39  S.  W.  384. 

See  note  on  power  to  certify  though 
court  has  final  jurisdiction,  infra,  p. 
757. 

65.  Sayles   Tex.   Civ.   St.,    art.   1043. 
Cause  Must  Be  Pending  Before  Court 

of  Civil  Appeals. — "This  statute  does 
not  authorize  this  court-  to  pass  upon 
any  question  certified  unless  it  arises 
in  a  case  pending  before  the  court  of 
civil  appeals."  Cleveland  v.  Carr,  90 
Tex.  393,  38  S.  W.  1123. 

66.  Western  Union  Tel.  Co.  v.  Bur- 
gess (Tex.),  54  S.  W.  1021;  Sayles 
Tex.  Civ.  St.,  art.  1043;  Evans  v.  Dan- 
iel, 94  Tex.  281,  60  S.  W.  309;  Witter- 
mark  v.  Campbell,  93  Tex.  517,  56  S. 
W.  331;  Galveston,  etc.  R.  Co.  v.  Zant- 
zinger,  92  Tex.  365,  48  S.  W.  563,  71 
Am.  St.  Rep.  859,  44  L.  R.  A.  553; 
Farmers'  Nat.  Bank  v.  Templeton,  90 
Tex.  503,  39  S.  W.  914;  Cleveland  V. 
Carr,  90  Tex.  393,  38  S.  W.  1123;  Kel- 
ley-Goodfellow  Shoe  Co.  v.  Liberty 
Ins.  Co.,  87  Tex.  112,  26  a  W.  1063. 
See  also  Pohle  v.  Robertson,  102  Tex. 
274,   115   S.   W.   1166. 

The  decision  of  the  specific  questions 
presented  does  not  necessarily  deter- 
mine the  case.  Darnall  V.  Lyon,  '85 
Tex.  455,  22  S.  W.  304,  960. 

That  there  are  other  questions  in 
the  case,  which  must  be  determined  be- 
fore a  decision  of  the  point  certified 
becomes  necessary  is  not  a  sound  ob- 
jection. State  ex  rel.  Brown  v.  Cal- 
laghan,  91   Tex.  313,  43   S.  W.  12. 

Specific  Point  Certified. — "It  was 
never  intended  that  this  court  on  cer- 
tification should  determine  what  ques- 
tions of  law  are  involved  in  a  cause, 
and  those  decide,  but  it  was  intended 
that  courts  of  civil  appeals  would  pro- 
pound questions  which  they  may  deem 
proper  to  certify  .  .  .  The  statute 
in  force  in  this  state  permitting  ques- 
tions to  be  certified  is  more  peremptory 
than  the  acts  of  Congress  in  the  re- 
quirement that  the  very  point  or  ques- 
tion must  be  certified  and  a  certificate 
which    does    not    comply    with    its    re- 
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quirements  must  be  dismissed."  Waco 
Water  &  Light  Co.  v.  City  of  Waco, 
86  Tex.  661,  26  S.  W.  943. 

"In  order  that  the  court  may  see 
what  the  precise  question  is  and  avoid 
the  discussion  of  abstractions,  the  ease 
should  be  so  stated  as  to  make  that 
question  appear  as  it  has  arisen  be- 
tween the  parties  in  this  particular 
litigation."  Pohle  V.  Robertson,  102 
Tex.  274,  115  S.  W.  1166. 

Statutory  Presumption. — ' '  The  stat- 
ute contemplates,  that  when  a  question 
arises  in  the  Court  of  Civil  Appeals 
which  that  court  may  deem  difficult 
and  necessary  to  be  decided  in  the  dis- 
position of  the  case,  it  may  be  certified 
for  determination  to  this  cpurt;  and 
when  a  question  is  certified,  we  must 
indulge  the  presumption  that  the  Court 
of  Civil  Appeals  so  regard  it.  If  the 
'very  question'  is  not  certified,  neither 
party  is  injured,  for  after  the  final  dis- 
position of  the  case  in  the  Court  of 
Civil  Appeals  he  may  apply  to  thfs 
court  for  a  writ  of  error  and  have  'the 
very  question'  decided  in  the  light  of 
the  entire  record.  So  in  his  applica- 
tion, he  may  show  that  the  determina-. 
tion  of  the  question  was  not  necessary, 
if  in  truth  there  were  other  questions, 
the  decision  of  which  ought  to  have  de- 
termined the  disposition  of  the  case  in 
his  favor."  State  ex  rel.  Brown  v.  Cal- 
laghan,  91   Tex.  313,  43  S.   W.   12. 

Entire  Case  Cannot  Be  Certified. — In 
Kelley-Goodfellow  Shoe  Co.  v.  Liberty 
Ins.  Co.,  87  Tex.  112,  26  S.  W.  1063, 
the  court,  citing  Nesmith  v.  Sheldon,  6 
How.  (U.  S.)  41,  12  L.  ed.  335,  said: 
"The  whole  case  even  where  its  de- 
cision turns  on  matter  of  law  only, 
cannot  be  sent  up  by  certificate  of  di- 
vision. Saunders  t>.  Gould,  4  Pet.  392; 
United  States  v.  Bailey,  9  Pet.  267; 
Harris  v.  Elliott,  10  Pet.  25;  White  v. 
Turk,  12  Pet.  238;  United  States  t>. 
Briggs,  5  How.  208;  Sadler  V.  Hoover, 
7  How.  646;  United  States  v.  North- 
way,  120  U.  S.  327,  7  Sup.  CL  580; 
State    Bank   v.    St.    Louis    Rail-Fasten- 
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2.  Certificate  Discretionary.  —  a.  Purpose  of  Remedy.  —  It  is  not 
intended  by  the  statute  that  the  court  of  civil  appeals  certify  ques- 
tions in  every  case  not  otherwise  appealable.  The  authority  will  not 
be  exercised  unless  some  member  of  the  court  is  in  doubt  about  the 
question  certified,  or  the  question  itself  is  one  of  very  great  public 
interest.07 

b.  When  Remedy  by  Error  Available.  —  The  court  of  civil  appeals 
will  not  as  a  rule  certify  questions  when  their  disposition  of  the  case 
leaves  the  way  open  for  a  direct  appeal  to  the  supreme  court.68 

3.  Finding  of  Facts.  —  The  facts  must  be  found  and  certified  with 
the  question,  the  court  having  no  jurisdiction  to  decide  questions  not 
arising  upon  the  facts.09 


ing  Co.,  122  U.  S.  21,  7  Sup.  Ct.  1051. 
Nor  can  a  splitting  up  of  the  whole 
case  into  the  form  of  several  questions 
enable  the  court  to  take  jurisdiction. 
Those  conclusions  and  rules  are  applic- 
able to  the  certificate  under  considera- 
tion." See  also  Poole  v.  Burnet  Coun- 
ty, 97  Tex.  77,  76  S.  W.  425;  Talfur- 
rias  Immigration  Co.  v.  Spielhagen 
(Tex.),  124  S.  W.  616. 

Power  To  Control  Form  of  Questions. 
The  supreme  court  has  no  authority  to 
direct  or  control  the  courts  of  civil 
appeals  in  the  manner  of  making  a 
statement  or  formulating  the  questions 
presented.  When  questions  are  certi- 
fied, the  court  will  examine  them  and 
determine  whether  they  are  so  pre- 
sented as  to  give  the  court  jurisdic- 
tion, if  found  so  to  be,  to  make  the 
answer,  otherwise  to  decline.  Cleveland 
V.  Carr,  90  Tex.  393,  38  S.  W.   1123. 

Opinion  by  Certifying  Justice. — In 
order  to  give  the  supreme  court  a  bet- 
ter understanding  of  the  case  the  chief 
justice  who  certifies  a  question  should 
file  a  written  opinion  in  disposing  of 
the  point  certified.  Farmers'  Nat.  Bank 
v.  Templeton,  90  Tex.  503,  39  S.  W. 
914. 

Certificate  When  Court  Possesses 
Final  Jurisdiction. — A  court  of  civil  ap- 
peals may  under  this  provision  certify 
a  question  or  questions  in  any  case;  its 
power  not  being  restricted  to  any  par- 
ticular class  of  cases.  The  fact  that 
the  jurisdiction  of  the  court  of  civil 
appeals  was  final  and  conclusive  on  the 
law  and  the  facts  is  immaterial.  WalTis, 
Landes  &  Co.  v.  Stuart,  92  Tex.  568, 
50   S.   W.   567. 

Statute  Constitutional. — The  statute 
authorizing  courts  of  civil  appeals  to 
certify    questions    of    law    to    the    su- 


preme court,  and  making  the  decisions 
of  the  supreme  court  thereon  binding 
on  the  courts  of  civil  appeals,  is  not  in 
violation  of  the  constitution,  but  to 
confer  such  jurisdiction  the  statute 
must  be  complied  with.  Waco  Water  & 
Light  Co.  V.  City  of  Waco,  86  Tex.  661, 
26  S.  W.  943. 

Court  may  consider  question  as  a 
novel  and  important  question  though  it 
be  sent  up  on  what  purported  to  be  a 
certificate  of  dissent.  Pohle  v.  Robert- 
son, 102  Tex.  274,  115  S.  W.  1166. 

67.  Haberman  v.  Heidrich  (Tex.  Civ. 
App.),  66   S.   W.   106,   795. 

When  Court  of  Appeals  Decision  Cor- 
rect.— When  a  court  of  civil  appeals  has 
no  doubt  of  the  correctness  of  its  de- 
cision on  the  questions  involved  it  will 
not  certify  questions  to  the  supreme 
court.  Cleaver  v.  Duke  (Tex.  Civ.  App.), 
58    S.   W.   145. 

68.  Magill  V.  Brown,  20  Tex.  Civ. 
App.  662,  676,  50  S.  W.  143,  642. 

69.  Evans  v.  Daniel,  94  Tex.  281,  60 
S.  W.  309;  Allen  V.  Tyson-Jones  Buggy 
Co.,  91  Tex.  22,  40  S.  W.  714;  Missouri, 
etc.  R.  Co.  v.  Belcher,  88  Tex.  549,  32 
S.   W.   518. 

"To  certify  the  very  question  to  be 
decided  by  the  supreme  court  means, 
that  the  court  of  civil  appeals  must 
formulate  and  state  the  question  of  law 
which  arises  upon  the  very  facts  of  the 
case;  and  to  enable  this  court  to  de- 
termine such  a  question  the  court  of 
civil  appeals  must  formulate  and  state 
the  question  of  law  which  arises  upon 
the  very  facts  of  the  case;  and  to  en- 
able this  court  to  determine  such  a  ques- 
tion, the  court  of  civil  appeals  must 
make  findings  of  fact  upon  each  issue 
that  is  to  be  affected  by  the  question 
or    questions   presented   by    the    certifi- 
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4.  Statement  by  the  Court.  —  The  certificate  must  be  accompanied 
by  a  statement  showing  how  the  question  arose  upon  the  trial  of  the 
case.70 


cate."  Cleveland  V.  Carr,  90   Tex.  393,  | 
38  S.  W.  1123. 

The  statute  requires  that  "the  very 
question"  to  be  decided  must  be  cer- 
tified, "which  must  be  based  upon  con- 
elusions  of  fact  found  by  the  court  of 
civil  appeals,  showing  that  the  ques- 
tion is  material  to  the  decision  of  the 
case  before  that  court."  The  certificate 
must  not  alone  state  the  testimony, 
but  must  in  addition  state  the  conclu- 
sion of  the  court  "as  to  the  effect  of 
that  testimony."  Evans  v.  Daniel,  94 
Tex.  281,  60  S.  W.  309. 

Merely  Certifying  Evidence. — The 
court  of  civil  appeals  must  find  the 
facts  from  the  evidence  presented  on 
the  question  certified,  it  not  being 
sufficient  for  them  to  merely  certify 
the  evidence  to  the  supreme  court. 
Metropolitan  Life  Ins.  Co.  V.  Lennox 
(Tex.),  124  S.   W.  623. 

Questions  Arising  on  Conflicting 
Facts. — The  court  of  civil  appeals  must 
determine  the  questions  of  fact  on 
which  the  certified  question  arises, 
otherwise  the  supreme  court  will  not 
determine  the  question,  it  having  no 
authority  to  determine  questions  of  fact 
from  conflicting  testimony.  Mann  V. 
Dublin  Cotton  Oil  Co.,  92  Tex.  377,  48 
8.   W.   567. 

Reference  to  Briefs  Insufficient. 
"We  think  that  in  enacting  the  stat- 
ute which  authorized  a  court  of  civil 
appeals  to  certify  to  this  court  a  ques- 
tion for  determination,  it  was  contem- 
plated that  the  court  of  civil  appeals 
should  embody  in  the  certificate  itself 
a  statement  of  the  facts  upon  which 
the  question  arose,  and  that  it  was  not 
contemplated  that  the  certificate  should 
merely  refer  to  the  briefs  for  such 
statement."  Buie  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  94  Tex.  566,  63  S.  W.  627. 

70.  Nabours  v.  McCord  (Tex.),  82 
S.  W.  153,  193,  661,  103  S.  W.  469; 
Western  Union  Tel.  Co.  v.  Burgess 
(Tex.),  54  S.  W.  1021;  Berlin  Iron 
Bridge  Co.  v.  Citv  of  San  Antonio,  92 
Tex.  388,  49  S.  W.  211. 

What  Certificate  Must  Contain. — In 
order  to  properly  present  "the  very 
question  to  be  decided,"  the  certifi- 
cate should  show  how  the  question 
arose,  and  also  all  the  facts  in  relation 
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to  it  which  bear  upon  the  decision. 
"Did  it  arise  upon  the  pleadings,  upon 
a  motion  for  a  continuance,  upon  the 
introduction  of  evidence,  upon  the 
charge  of  the  court,  or  upon  the  con- 
clusions of  law  upon  the  verdict  or  the 
findings  of  the  judge,  or  in  some  other 
manner  specifically  to  be  stated?  The 
certificate  should  make  this  appear.  It 
is  equally  important  that  the  facts 
which  gave  rise  to  the  question  should 
be  set  forth."  Farmers'  Nat.  Bank  v. 
Templeton,  90  Tex.  503,  39  S.  W.  914. 
"If  it  be  the  correctness  of  the  rul- 
ing of  the  court  in  sustaining  or  over- 
ruling an  exception  to  a  pleading,  the 
substance,  at  least,  of  the  pleading  and 
of  the  exception  ought  to  be  set  out 
in  the  statement  and  not  merely  an 
abstract  question  submitted,  which 
may,  in  the  opinion  of  that  court,  de- 
termine the  point.  Such,  as  we  think, 
is  the  rule  also  as  to  the  giving  or  re- 
fusal of  instructions,  the  admission  or 
exclusion  of  evidence,  and  in  general 
to  all  the  issues  of  law  which  may  be 
presented  upon  the  appeal."  Galves- 
ton, etc.  R.  Co.  v.  Zantzinger,  92  Tex. 
365,  48  S.  W.  563. 

Record  Not  Required. — "The  record 
in  the  case  accompanies  the  certifi- 
cate, and  from  this  we  may  ascertain 
the  facts  omitted,  but  there  is  no  pro- 
vision for  this  in  the  statute  regulat- 
ing the  certifying  of  questions  ordin- 
arily, the  certificate  being  expected  to 
state  the  case  sufficiently  to  enable 
this  court  to  see  what  the  exact  ques- 
tion is  and  how  it  has  arisen.  There 
are  provisions  for  sending  up  the  rec- 
ord when  a  Court  of  Civil  Appeals  has 
made  a  decision  which  conflicts  with 
the  decision  of  another  court  of  civil 
appeals,  or  from  which  there  is  a  dis- 
sent by  one  of  the  justices."  Pohle  v. 
Robertson,  102  Tex.  274,  115  S.  W. 
1166. 

Question  Must  Have  Arisen  on  the 
Trial. — "The  law  does  not  confer  upon 
the  supreme  court  jurisdiction  to  an- 
swer abstract  questions,  but  confines 
the  authority  to  such  as  arise  in  the 
course  of  the  trial  of  a  cause,  and  it 
has  been  frequently  held  by  this  court 
that  the  certificate  must  show  that  the 
question   presented   is     of     that    char- 
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5.  Questions  Considered.  —  a.  In  General.  —  Only  questions  of  law 
can  be  certified  or  considered,71  and  these  must  be  clearly  stated,72 
be  material  to  the  determination  of,73  and  have  a  controlling  effect  upon 
the  case.74  Mixed  questions  of  law  and  fact  cannot  be  certified;75  nor 
will  the  court  consider  abstract  questions,78  or  those  that  are  merely 
hypothetical  or  speculative.77 

b.  Jurisdiction  Confined  to  Question  Certified.  —  The  jurisdiction 
of  the  supreme  court  is  strictly  confined  to  the  questions  certified,78  as 
the  statute  does  not  authorize  the  record  to  be  sent  up,79  and  if  the 
certificate  does  not  sufficiently  disclose  the  record  so  as  to  enable  the 
supreme  court  to  intelligently  answer  the  question,  the  certificate  will 
be  dismissed.80 

6.  Court  Not  Compelled  To  Answer  Question.  —  The  supreme  court 
may  refuse  to  answer  the  question  certified.81 


acter. "  Berlin  Iron  Bridge  Co.  v.  City 
of  San  Antonio,  92  Tex.  368,  49  S.  W. 
211. 

71.  Missouri,  K.  &  T.  E.  Co.  v.  Bris- 
coe (Tex.),  110  S.  W.  430;  Kelley- 
Goodfellovv  Shoe  Co.  v.  Liberty  Ins. 
Co.,  87  Tex.  112,  26  S.  W.  1063. 

72.  Kelley-Goodfellow  Shoe  Co.  v. 
Liberty  Ins.  Co.,  87  Tex.  112,  26  S.  W. 
1063. 

Certifying  More  Than  One  Question. 
The  court  is  not  restricted  to  certify- 
ing one  question  only  in  a  case,  but 
if  more  than  one  question  be  certified, 
each  should  be  separately  and  distinct- 
ly stated.  Wettermark  v.  Campbell,  93 
Tex.  517,  56  S.  W.  331. 

73.  Evans  V.  Daniel,  94  Tex.  281;  60 
S.  W.  309;  Cleveland  v.  Carr,  90  Tex. 
393,  38  S.   W.  1123. 

74.  McColpin  t>.  McColpin's  Estate, 
96  Tex.  560,  74  S.  W.  756;  Kelley- 
Goodfellow  Shoe  Co.  V.  Liberty  Ins.  Co., 
87  Tex.  112,  26  S.  W.  1063. 

75.  Kelley-Goodfellow  Shoe  Co.  v. 
Liberty  Ins.  Co.,  87  Tex.  112,  26  S.  W. 
1063.  See,  however,  Missouri,  K.  &  T. 
R.  Co.  V.  Day  (Tex.),  136  S.  W.  435, 
in  which  it  was  held,  that  though  the 
court  will  not  answer  questions  involv- 
ing conclusions  on  the  facts  stated,  it 
will  answer  the  questions  in  so  far  as 
they  involve  questions  of  law,  so  as 
to  enable  the  court  of  civil  appeals  to 
apply  the  law  so  declared  to  the  facts 
stated. 

76.  Western  Union  Tel.  Co.  v.  Bur- 
gess (Tex.),  54  S.  W.  1021;  Gulf,  C. 
&  S.  F.  R.  Co.  v.  Johnson,  97  Tex. 
260,  78  S.  W.  224;  Berlin  Iron  Bridge 
Co.   v.    City    of    San    Antonio,    92    Tex. 


338,  49  S.  W.  211;  Roy  v.  Whitaker, 
92  Tex.  346,  48  S.  W.  892,  49  S.  W. 
367;  Galveston,  etc.,  R.  Co.  v.  Zant- 
zinger,  92  Tex.  365,  48  S.  W.  563, 
71  Am.  St.  Rep.  859,  44  L.  R.  A.  553; 
Farmers'  Nat.  Bank  v.  Templeton,  90 
Tex.  503,  39  S.  W.  914;  Cleveland  V. 
Carr.  90  Tex.  393,  38  S.  W.  1123. 

77.  Kelley-Goodfellow  Shoe  Co.  v. 
Liberty  Ins.  Co.,  87  Tex.  112,  26  S. 
W.   1063. 

78.  State  v.  Duke  (Tex.),  137  S.  W. 
654;  McManus  v.  Luckel,  101  Tex. 
261,  108  S.   W.  800. 

79.  McManus  .v.  Luckel,  101  Tex. 
261,  108  S.  W.  800. 

Questions  not  presented  by  the  cer- 
tificate will  not  be  decided  by  the  su- 
preme court.  Snyder  v.  Board  Ind. 
School  Dist.,  102  Tex.  4,  133  S.  W. 
521,  111  S.  W.  723. 

Opinion  Limited  to  Certified  Ques- 
tion.— The  answer  of  the  supreme 
court  to  a  question  certified  "will  re- 
late solely  to  the  very  question  pre- 
sented," and  neither  by  implication 
or  otherwise  is  the  court  to  be  under- 
stood "as  expressing  any  opinion  up- 
on any  other  question  which  may  arise 
from  the  facts  stated."  Clary  V.  Hurst 
(Tex.),  138  S.  W.  566. 

80.  Rich  v.  Western  Union  Tel.  Co., 
101   Tex.  466,  108   S.  W.  1152. 

81.  Poole  V.  Burnett  County,  97  Tex. 
77,  76  S.  W.  425;  Galveston,  etc.,  R. 
Co.  v.  Zantzincrer,  92  Tex.  365,  48  S. 
W.  563,  71  Am.  St.  Rep.  859,  44  L. 
R.  A.  553;  Cleveland  V.  Carr,  90  Tex. 
393,  38  S.  W.  1123;  Missouri,  K.  &  T. 
R.    Co.  v.   Belcher,   S8   Tex.   549,   32   S, 

|W.  518. 
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7.  Status  of  Cause  Pending  Decision.  —  During  the  pendency  of  the 
decision  by  the  supreme  court,  the  cause  in  which  the  issue  is  raised  is 
retained  for  final  adjudication  in  accordance  with  the  decision  of  the 
supreme  court  upon  the  issue  submitted.82 

XXI.  WISCONSIN.  —  A.  Civil  Cases.  — The  Wisconsin  stat- 
ute,83 as  amended,  repeals  the  provision  requiring  a  certificate  in  cases 
whereon  the  amount  involved  is  less  than  one  hundred  dollars.84  There 
is  no  statute  authorizing  the  certification  of  questions  in  civil  cases  by 
the  trial  court  to  the  supreme  court.85 

B.  Criminal  Cases.  —  1.  Important  or  Doubtful  Questions.  —  If, 
upon  a  trial  before  any  circuit  judge,80  a  person  be  convicted,  and  there 
arise. a  question  of  law  which,  in  the  opinion  of  the  judge,  shall  be  so 
important  or  doubtful  as  to  require  the  decision  of  the  supreme  court, 
he  shall,  if  the  defendant  desire  it  or  consent  thereto,  report  the  case, 
so  far  as  necessary  to  present  the  question  of  law  arising  thereon.87 

2.  Questions  of  Law.  —  Questions  of  law  alone  can  be  reported,88 
and,  while  it  is  necessary  that  the  facts  on  which  the  question  rests 
should  be  certified,  it  is  the  ultimate  facts  which  are  material  to  the 
determination  of  the  question,  not  the  evidence,  which  must  be  cer- 
tified.89 Furthermore,  if  it  be  necessary,  in  order  to  determine  a  ques- 
tion of  law,  that  all  the  testimony  should  be  before  the  court,  such 
question  cannot  be  reported.90 

3.  Exact  Question  Must  Be  Certified.  —  The  particular  question  on 


82.  Sayles  Tex.  Civ.  St.,  art.  1043; 
Cleveland  v.  Carr,  90  Tex.  393,  38  S. 
W.  1123;  Kelley-Goodfellow  Shoe  Co. 
v.  Libertv  Ins.  Co.,  87  Tex.  112,  26 
S.  W.  1063;  Darnall  v.  Lyon,  85  Tex. 
455,  22  S.  W.  304,  960. 

83.  Stat.  1898,  §3047. 

84.  Gen.  Laws  (Wis.),  1899,  ch.  63. 

85.  Kurath  v.  Gove  Auto  Co.,  144 
Wis.  480,  129  N.  W.  619. 

Neither  section  3044,  3052,  nor  3052m 
authorize  a  trial  judge  to  certify  a  ques- 
tion to  the  supreme  court.  Kurath  v. 
Gove  Auto  Co.,  supra. 

86.  Rev.  St.    (Wis.),  1898,   §4721. 
Justices  of  municipal  courts  have  au- 

thoritv  to  report  questions.  State  V. 
Knight,  118  Wis.  473,  95  N.  W.  390, 
overruling  State  v.  Allison,  47  Wis.  548, 
2  N.  W.  1141. 

87.  Rev.  St.  (Win.),  1898,  $4721. 
And  see  State  v.  Jenkins,  60  Wis.  599, 
19  N.  W.  406;  State  v.  Anson,  20  Wis. 
684. 

There  must  be  a  conviction  of  the 
defendant,  to  authorize  a  question  to 
be  reported  (State  v.  Parrish,  42  Wis. 
625;  State  v.  Kneifle,  12  Wis.  437), 
and  it  must  appear  from  the  record  that 


such  conviction  must  have  been  on 
"an  information  or  indictment,  which 
charges  some  crime  or  offense,  punish- 
able under  the  laws  of  this  state,  and 
when  that  does  not  appear,  this  court 
should  so  decide,  and  decline  to  answer 
the  questions  submitted."  State  v. 
Wentler,  76  Wis.  89,  44  N.  W.  841,  45 
N.  W.  816. 

Finding  by  the  Court  Equivalent  to 
Verdict. — When  the  court  has  found 
the  facts  showing  that  the  defendant 
is  liable  for  the  penalty  of  the  stat- 
ute, such  finding  may  be  treated  aa 
equivalent  to  the  verdict  of  a  jury. 
State  v.  Whitam,  70  Wis.  473,  35  N. 
W.  934. 

88.  State  v.  Heiden,  139  Wis.  519, 
121  N.  W.  138;  State  v.  Griss,  62  Wis. 
41,  21  N.  W.  802;  State  v.  Anson,  20 
Wis.  684. 

89.  State  v.  Heiden,  139  Wis.  519, 
121  N.  W.  138,  citing  Sigafus  v.  Por- 
ter, 85  Fed.  689,  29  C.  C.  A.  391;  Me- 
Henry  V.  Alford,  166  U.  S.  651,  18 
Sup.    Ct.    242,    47    L.    ed.    614. 

90.  State  v.  Knight,  118  Wis.  473, 
95  N.  W.  390;  State  v.  Gross,  62  Wia. 
41,  21  N.  W.  '802. 
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which  the  opinion  of  the  supreme  court  is  desired  must  he  certified,81 
and  it  must  appear  that  such  question  actually  arose  in  the  case.*2 

4.  Time  for  Reporting  Question.  —  The  question  must  he  reported 
before  judgment,  otherwise  the  supreme  court  is  without  authority  to 
determine  the  questions  submitted,  or  make  any  order  upon  the  report.'8 

5.  Proceedings  Stayed.  —  Upon  a  case  being  reported  under  this 
statute,  all  proceedings  in  the  certifying  court  are  stayed." 

XXII.  WYOMING.  —  A.  Reservation  of  Question  to  Supreme 
Court.  —  B.  Constitutional  Questions.  —  When  an  important  and 
difficult  constitutional  question  arises  in  an  action  or  proceeding  pending 
before  the  district  court  in  any  county,  the  judge  thereof  may,  on 
motion  of  either  party,  or  upon  his  own  motion,  cause  the  same  to  be 
reserved,  and  sent  to  the  supreme  court  for  decision.96 

C.  The  Order.  —  In  order  to  confer  jurisdiction,  the  order  must 
state  the  questions;  it  not  being  sufficient  to  merely  state  that  there 
were  difficult  and  important  questions  involved.00 


91.  State  v.  Cornhauser,  74  Wis.  42, 
41  N.  W.  959;  State  v.  Jenkins,  60 
Wis.  599,  19  N.  W.  406;  State  v.  An- 
eon,  20   Wis.   684. 

A  threefold  question  will  not  be  con- 
sidered. State  v.  Heiden,  139  Wis.  519, 
121  N.  W.  13S. 

It  is  improper  to  send  up  the  entire 
record,  and  the  supreme  court  will  de- 
cline to  examine  it  if  sent  up.  State 
v.  Cornhauser,  74  Wis.  42,  41  N.  W. 
959. 

92.  State  v.  Murphy,  128  Wis.  201, 
216,  107  N.  W.  470;  State  t;.  Hickox, 
90  Wis.  161,  62  N.  W.  934. 

Abstract  questions  will  not  be  an- 
swered. State  v.  Murphy,  128  Wis. 
201,  216,  107  N.  W.  470;  State  V. 
Hickox,  90  Wis.  161,  62  N.  W.  934. 

93.  Stafe  V.  Sheppard,  37  Wis.  395. 
"After    judgment,    a    writ    of    error 

must  be  resorted  to  in  order  to  have 
the  case  reviewed  in  this  court." 
State  v.  Sheppard,  37  Wis.  395. 

94.  Rev.  St.   (Wis.),  1898,   §4721. 

95.  Comp.  St.  (Wyo.),  1910,  ch.  327, 
§5136;  Laws  1903,  ch.  72;  Rev.  St. 
(Wyo.),  1899,  §4276;  Laws  1888,  ch. 
66;  State  v.  Keefe,  17  Wyo.  227,  98 
Pac.  122. 

Right  of  Speedy  Trial. — A  question 
involving  the  constitutional  right  to 
a  speedy  trial  may  be  reserved.  State 
v.  Keefe  17  Wyo.  227,  98   Pac.  122. 

Pleadings  Need  Not  Raise  Issue. — 
The  question  of  constitutionality  of  a 
statute  need  not  be  presented  by  the 
pleadings   in  order   to   raise   the   issue. 


Schenck  v.  Union  Pac.  R.  Co.,  5  Wyo. 
430,  40  Pac.  840. 

Reservation  Before  Judgment.  —  A 
reservation  is  not  premature  because  it 
is  made  before  judgment.  Schenck  v. 
Union  Pac.  R.  Co.,  5  Wyo.  430,  40  Pac. 
840. 

96.  Smith  v.  Healy,  12  Wyo.  218, 
75  Pac.  430;  Board  of  Comrs.  of  Car- 
bon Co.  v.  Rollins,  9  Wyo.  281,  62  Pac. 
351;  Corey  v.  Corey,  3  Wyo.  210,  19  Pac. 
443. 

The  precise  legal  question  or  propo- 
sition on  which  the  opinion  of  the  su- 
preme court  is  desired,  should  be  set 
forth,  rather  than  the  ultimate  question 
or  questions  to  be  determined  by  the 
trial  court.  Willey  v.  Decker,  11  Wyo. 
496,  509,  73  Pac.  210,  100  Am.  St. 
Rep.  939. 

Statement  in  Stipulation. — When  the 
order  of  the  court  fails  to  state  the 
question  involved,  but  there  is  a  writ- 
ten stipulation  which  does  specifically 
state  the  question,  such  stipulation  may 
be  treated  as  the  statement  of  the 
court.  Board  of  Comrs.  of  Carbon  Co. 
v.  Rollins,  9  Wyo.  281,  62  Pac.  351. 

Form  of  Order  of  Certification  on 
Court's  Motion. — "Be  it  remembered, 
That  now  on  this  29th  day  of  February, 
1908,  the  same  being  a  regular  day  of 
the  December  term  in  said  year  of  the 
above  entitled  court,  this  cause  came 
on  for  hearing  to  the  court,  on  the  in- 
formation herein  presented,  and  demur- 
rer filed  thereto  by  the  defendant,  the 
Honorable   R.   N.   Matson,   sole   presid- 
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D.  The  Record.  —  1.  Must  Show  Jurisdictional  Facts.  —  It  must 
appear  from  the  record  that  the  question  certified  arises  in,  and  the 
decision  thereof  is  necessary  in  the  action  or  proceeding.97  Otherwise 
the  court  will  decline  to  entertain  jurisdiction  of  the  cause.98 

2.  Clerk  To  Transmit  Papers.  —  Upon  such  a  reservation  being 
made,  the  clerk  of  the  district  court  is  required  to  transmit  the  original 
papers  in  the  case,  involving  the  questions  reserved  to  the  clerk  of  the 
supreme  court,  who  is  required  to  place  same  on  file.99 

E.  The  Hearing.  —  1.  In  General.  —  The  case  then  stands  for 
hearing  at  the  next  term  of  the  supreme  court  upon  such  papers.1 


ing  judge,  the  plaintiff  appearing  by 
C.  M.  Watts,  County  and  Prosecuting 
Attorney,  and  the  defendant  appearing 
by  its  attorneys,  M.  A.  Kline,  and  Don- 
zelmann,  Kinkead  &  Mentzer,  and  the 
court  having  examined  said  informa- 
tion and  the  demurrer  filed  thereto, 
as  above  stated,  finds  that  there  is  in- 
volved in,  and  arises  in  said  action  by 
reason  of  the  issues  of  law  joined  and 
formed  by  said  demurrer,  important 
and  difficult  constitutional  questions, 
upon  which  the  opinion  of  the  supreme 
court  is  desired,  to-wit:"  (Insert  ques- 
tions specifically  and  clearly,  stating 
each  separately.)  "Therefore,  upon 
the  court's  own  motion,  the  ruling  of 
this  court  on  said  questions  is  reserved 
until  the  decision  of  the  supreme  court 
may  be  had  thereon,  in  the  manner  and 
form  as  provided  in  chapter  14,  p.  1082 
of  the  Revised  Statutes  of  Wyoming  of 
1899,  as  amended  by  chapter  72,  p.  78, 
of  the  Laws  of  1903,  and  is  hereby  or- 
dered that  said  cause,  together  with 
all  the  papers  filed  therein,  including 
said  information  and  demurrer  afore- 
said, and  the  said  important  and  diffi- 
cult constitutional  questions  as  above 
set  forth,  be  certified  by  the  clerk  of 
this  court  to  the  supreme  court  of  the 
state  of  Wyoming,  for  its  decision 
thereon,  as  provided  by  law."  State  v. 
Kelley,  17  Wyo.   335,   98   Pac.   886. 

97.  State  v.  Kelley,  17  Wyo.  335,  98 
Pac.  886.  See  also  State  ex  rel.  Per- 
kins V.  Board  of  County  Comrs.,  7  Wyo. 
161,  51  Pac.  204;  Stoll  v.  Board  of 
County  Comrs.,  6  Wyo.  231,  44  Pac. 
58. 

In  State  v.  Kelley,  supra,  the  court 
held  that  the  rule  laid  down  in  these 
last  named  cases  applied,  notwithstand- 
ing the  fact  that  no  constitutional  ques- 
tion was  involved  in  either,  the  same 
principle   being   involved. 

Merely    hypothetical    questions    can- 


not be  reserved,  and  will  not  be  decid- 
ed. State  v.  Kelley,  17  Wyo.  335,  98 
Pac.  886;  State  ex  rel.  Perkins  v. 
Board  of  County  Comrs.,  7  Wyo.  1161, 
51    Pac.   204. 

Only  constitutional  questions  can  be 
reserved.-  Board  of  Commrs.  of  the  Big 
Horn  Co.  v.  Woods  (Wyo.),  106  Pac. 
923,  rehearing  denied,  107  Pac.  753; 
McGarvey  v.  Swan,  17  Wyo.  120,  96 
Pac.  697;  Burton  v.  Union  Pac.  Coal 
Co.    (Wyo.),   107   Pac.   391. 

Sufficiency  of  Petition. — The  court 
will  not  examine  a  petition  for  the  pur- 
pose of  determining  whether  it  states 
a  cause  of  action,  but  only  to  deter- 
mine whether  the  questions  reserved 
arise  in  the  case.  Burton  v.  Union  Pac. 
Coal  Co.   (Wyo.),  107  Pac.  391. 

98.  State  v.  Kelley,  17  Wyo.  335,  98 
Pac.  886;  Stoll  v.  Board  of  County 
Comrs.,  6  Wyo.  231,  237,  44  Pac.  58. 

99.  Comp.  St.  (Wyo.),  1910,  ch.  327, 
§5137;  Rev.  St.  1899,  §4277;  Laws  1888, 
ch.  66,  §2;  State  v.  Kelley,  17  Wyo. 
335,  98  Pac.  886;  State  v.  Croker,  5 
Wyo.  3S5,  40  Pac.  681;  State  v.  Sure- 
ties of  Krohne,  4  Wyo.  347,  34  Pac. 
3;  Board  of  County  Comrs.  V.  Rolling 
Invest.  Co.,  3  Wyo.  470,  27  Pac.  6S3; 
Territory  v.  Grant,  3  Wyo.  241,  21  Pac. 
603;  Corey  v.  Corey,  3  Wyo.  210,  19 
Pac.  443. 

1.  Comp.  St.  (Wyo.),  1910,  ch.  327, 
§5137;  Rev.  St.  1899,  §4277;  Laws  1888, 
ch.  66,  §2. 

Papers  on  Which  Question  is  Heard. 
The  question  or  questions  reserved  must 
be  heard  upon  the  original  papers. 
They  must  not  only  be  the  original  pa- 
pers in  the  case,  but  they  must  also 
involve  the  questions  reserved.  The 
certificate  of  the  judge  is  not  alone 
sufficient,  but  the  other  original  papers 
are  also  necessary,  and  it  is  upon  them 
that  the  court  hears  the  matter.  State 
v.   Kelley,   17    Wyo.   335,   98   Pac.    8S6. 
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2.  Questions  Passed  On.  —  Questions  of  law  alone  will  be  passed 
on.  The  court  will  not  decide  questions  of  fact,2  or  pass  on  the  case 
itself.3 

F.  Remand  of  Cause  After  Decision.  —  Upon  hearing  the  cause, 
the  supreme  court  may  remand  the  same,  together  with  the  original 
papers,  to  the  district  court  for  further  proceedings,  and  the  clerk  of 
the  supreme  court  is  required  to  certify  the  order  of  the  supreme  court 
to  the  clerk  of  the  district  court,  who  is  required  to  immediately  enter 
the  same  upon  the  journal  of  such  district  court,  and  when  so  entered 
such  order  shall  stand  as  the  order  of  the  district  court.* 

G.  Dismissal  of  Cause  Notwithstanding  Reservation.  —  When  a 

question  is  reserved  for  the  decision  of  the  supre court,  the  case 

itself  remains  within  the  jurisdiction  of  the  lower  court,5  and  a  party 
having  the  right  to  do  so  may  dismiss  or  discontinue  the  main  action, 
notwithstanding  such  reservation.6  In  such  event  the  question  becomes 
abstract,  and  the  papers  will  be  returned  to  the  lower  court,  without 
the  questions  being  answered.7 


Court  To  Make  Rules. — The  supreme 
court  is  authorized  to  make  rules  of 
procedure  for  the  speedy  hearing  of 
such  causes.  Comp.  Laws  (Wyo.),  ch. 
327,   §5137. 

2.  Willey  v.  Decker,  11  Wyo.  496, 
72  Pac.  210,  100  Am.  St.  Rep.  939. 

3.  Willey  v.  Decker,  11  Wvo.  496, 
72  Pac.  210,  100  Am.  St.  Rep.  939; 
State  ex  rel.  Perkins  V.  Board  of  Comrs. 
of  Sheridan  Co.,  7  Wyo.  161,  51  Pac. 
204. 

"Lender  the  statute,  authorizing  the 
district  courts  to  reserve  for  the  de- 
cision of  this  court  important  and  diffi- 
cult questions  arising  in  a  cause,  it 
has  been  held  that  questions,  and  not 
cases,  are  authorized  to  be  certified  to 
this  court;  and  that  the  case  itself  is 
not  here  for  determination.  Grand 
Island  &  N.  W.  R.  Co.  v.  Baker,  6  Wyo. 


3G9,  45  Pac.  494;  Rassmussen  v.  Baker, 
7  Wyo.  117,  50  Pac.  819;  State  ex  rel. 
Perkins  v.  Board  of  Comrs.  of  Sheri- 
Co.,  7  Wyo.  161,  51  Pac.  204;  In  re 
Fremont  County,  8  Wyo.  1,  54  Pac. 
1073."  Foote  v.  Smith,  8  Wyo.  510, 
512,  58  Pac.   898. 

4.  Comp.  Laws  (Wyo.),  1910,  ch.  327, 
§5136;  Rev.  St.  (Wyo.),  1899,  §4278; 
Laws  (Wyo.),  1888,  ch.  66,  §3;  Board 
of  Comrs.  of  Big  Horn  Countv  v.  Woods 
(Wyo.),  106  Pac.  923;  Comrs.  Caborn 
County  v.  Rollins,  9  Wyo.  281,  62  Pac. 
351;  State  v.  Sureties  of  Krohue,  4 
Wyo.  347,  34  Pac.  3. 

5.  Foote  v.  Smith,  8  Wyo.  510,  58 
Pac.    89S. 

6.  Foote  v.  Smith,  8  Wyo.  510,  5S 
Pac.  898. 

7.  Foote  V.  Smith,  8  Wyo.  510,  58 
Pac.  898. 
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CROSS-REFERENCE: 

Appeals. 


I.  DEFINITION. — A  case  on  appeal  is  a  document  in  the  nature 
of  a  bill  of  exceptions,  prepared  by  the  appellant,  containing  the  evi- 
dence and  other  proceedings  in  the  court  below  necessary  for  the  de- 
termination of  the  appeal.1 

II.  FUNCTIONS.  —  In  most  jurisdictions  the  means  by  which 
matters  not  otherwise  apparent  on  the  record  are  embodied  therein  is 
by  bill  of  exceptions.2  But  in  a  few  jurisdictions  a  case  made,3  or  case 
on  appeal,4  performs  the  same  functions  as  a  bill  of  exceptions  and  is 


1.  Black's  Law  Diet.  173;  Berby  v. 
Taylor,  5  Hill  (N.  Y.)  577. 

The  case  on  appeal  consists  of  the 
exceptions  taken  and  such  of  the  evi- 
dence, charge,  prayers,  and  other  mat- 
ters occurring  at  the  trial  as  are  neces- 
sary to  present  the  matters  excepted 
to  for  review.  Cressler  v.  Asheville,  138 
N.  C.  482,  51  S.  E.  53. 

In  North  Dakota,  a  statement  of  the 
case  is  defined  as  a  statement  of  the 
evidence  or  a  part  thereof  settled  by 
the  court  for  the  purpose  of  reviewing 
either  errors  of  law  or  the  sufficiency 
of  the  evidence,  or  both.  Rev.  Code 
(N.  D.),  $5464.  See  Rev.  Laws  (Minn.) 
§4201. 

2.  See  the  title  "Bill  of  Excep- 
tions. ' ' 

3.  Parrault  v.  Marsant,  9  Kan.  App. 
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419,  58  Pac.  1027;  Chicago,  etc.  R.  Co. 
V.  Guild,  8  Kan.  App.  368,  55  Pac.  555; 
Beeson   v.   Hollister,   11   Mich.   193. 

The  statutes  of  Oklahoma  Territory 
provided  for  two  methods  for  bringing 
a  case  to  the  supreme  court.  There 
must  be  filed  with  the  petition  in  error 
a  transcript  of  the  proceedings  in  the 
court  below  or  a  case-made.  William- 
son v.  Williamson,  15  Okla.  680,  83  Pac. 
718. 

4.  Hubbard  v.  Chapman,  28  App. 
Div.  577,  51  N.  Y.  Supp.  207. 

A  statement  of  the  case,  signed  by 
counsel  or  the  presiding  judge,  in 
North  Carolina  practice  is  a  substitute 
for  a  bill  of  exceptions,  wherein  should 
be  set  forth  the  errors  complained  of. 
Chasteen  v.  Martin,  84  N.  a  391;  State 
v.  Ray,  32  N.  a  29, 
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used  in  lieu  thereof.5  And  the  office  of  a  case  made  is  no  broader  than 
that  of  a  bill  of  exceptions.  It  cannot  be  made  available  to  secure  a 
review  of  questions  of  fact.6 

in.  REQUISITES  AND  SUFFICIENCY.  —  The  question  as  to 
the  validity  of  the  case  made  is  necessarily  before  the  court  whenever 
an  attempt  is  made  to  have  the  proceedings  of  the  trial  court  reviewed 
on  the  case  made.7  And  the  record  must  affirmatively  show  all  the 
previous  steps  necessary  to  the  settling  and  signing  of  the  case,  unless 
waived.8  It  must  affirmatively  appear  that  the  "case  made"  was 
served  in  proper  time;8  and  thai  the  opposite  party  was  present  at,  or 
was  notified  of,  or  waived  notice  of,  the  time  and  place  of  settling  the 
case,  or  had  waived  his  right  to  make  amendments.10  The  case  made 
must  stand  upon  it  own  merits,  and  any  defect  therein  cannot  be 
remedied  by  the  certificate  of  the  judge.11 

IV.  NECESSITY  FOR.  —  A.  In  General.  —  Except  where  the 
matters  to  be  presented  to  the  reviewing  court  are  a  part  of  the  record 


Distinction  between  case  and  bill  of 
exception.  Shumaker  v.  O'Brien,  19 
Kan.  476;  Boettcher  r.  Thompson,  21 
S.  D.  169,  110  N.  W.  108. 

5.  The  proposed  case  for  which 
provision  is  made  in  §997  of  the  New 
York  Code  embraces  what  was  former- 
ly known  as  a  bill  of  exceptions. 
Stiasnv  v.  Met.  St.  E.  Co.,  65  App.  Div. 
268,  72  N.  Y.  Supp.  747;  Hubbard  v. 
Chapman,  28  App.  Div.  577,  51  N.  Y. 
Supp.  207. 

But  in  Kansas  it  seems  that  a  bill 
of  exceptions  cannot  be  used  in  place 
of  a  case  made,  principally  due  to  the 
narrow  scope  of  a  bill.  Piper  v.  Thomp- 
son, 34  Kan.  62,  7  Pac.  793;  Whitney 
v.  Harris,  21  Kan.  96;  Shumaker  v. 
O'Brien,  19  Kan.  476. 

6.  Grand  Kapids  v.  Whittlesey,  32 
Mich.  192;  Schmidt  V.  Miller,  22  Mich. 
278.  See  Winter  v.  Crosstown  St.  R. 
Co.,  8  Misc.  362,  28  N.  Y.  Supp.  695. 

But  the  rule  is  otherwise  in  some 
jurisdictions.  N.  Y.  Code  Civ.  Proc, 
§997;  Stevens  r.  Meyers,  14  N.  D.  398, 
104  N.  W.  529;  Salemonson  v.  Thomp- 
son, 13  N.  D.  182,  101  N.  W.  320; 
Douglas  v.  Glazier,  9  N.  D.  615,  84 
N.  W.  552. 

7.  Traders'  Nat.  Bank  v.  Bogers, 
60  Kan.  855,  55  Pac.  464. 

8.  Phillips  v.  Love,  4  Kan.  App.  443, 
46  Pac.  55;  Atchison,  T.  &  S.  F.  R.  Co. 
v.  Ditmars,  3  Kan.  App.  459,  42  Pac. 
933;  Missouri,  K.  &  T.  R.  Co.  v.  Green- 
wood, 1  Kan.  App.  330,  41  Pac.  225. 


9.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Ditmars,  3  Kan.  App.  459,  42  Pac.  933. 

In  the  making,  serving,  settling,  and 
filing  of  a  case-made,  any  duty  imposed 
upon  the  court  or  judge  will,  in  the 
absence  of  anything  to  the  contrary, 
be  presumed  to  have  been  done  in  ac- 
cordance with  the  requirements  of  the 
law,  but  any  duty  required  of  the  liti- 
gants must  be  affirmatively  shown  by 
the  record  to  have  been  performed. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Ditmars, 
3  Kan.  App.  459,  42  Pac.  933. 

10.  Christie  v.  Carter,  56  Kan.  166, 
42  Pac.  708;  Douglass  v.  Stewart,  8 
Kan.  App.  856,  56  Pac.  1127;  Bank  of 
Kincaid  v.  Bronson,  8  Kan.  App.  868, 
54  Pac.  504;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Ditmars,  3  Kan.  App.  459,  42 
Pac.  933. 

"No  jurisdiction  is  conferred  on  the 
supreme  court  to  review  errors  sought 
to  be  presented  by  a  purported  case- 
made,  where  the  same  discloses  that 
it  was  not  settled  within  three  days 
after  the  date  of  judgment  or  order 
appealed  from,  nor  within  a  lawfully 
extended  time,  and  there  is  no  evi- 
dence that  the  case-made  was  ever 
served  upon  the  defendants  in  error 
or  their  counsel,  nor  that  notice  of 
the  time  and  place  of  settlement  was 
ever  given,  nor  amendments  suggested, 
nor  that  the  parties  were  present,  nor 
any  showing  made  that  these  require- 
ments were  waived.' '  McCants  v. 
Anderson    (Okla.),  115  Pac.   1103. 

11.  Wilson  v.  Willey,  1  Kan.  App. 
427,  430,  42  Pac.  1092. 
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proper,12  they  must  be  brought  into  it  by  a  case  on  appeal  or  statement 
of  the  case.13     But  the  preparation  of  a  case  is  not  necessary  to  the 


12.  In  re  Poole,  5  Civ.  Proc.  (N.  Y.) 
279;  In  re  Gowdey's  Estate,  101  App. 
Div.  275,  91  N.  Y.  Supp.  662  (review 
of  order  denying  motion  to  open  de- 
cree) ;  Cape  Fear,  etc.  R.  Co.  v.  Stew- 
art, 132  N.  C.  248,  43  S.  E.  638;  Clark 
v.  Peebles,  120  N.  C.  31,  26  S.  E.  924; 
Brooks  v.  Austin,  94  N.  C.  222;  State 
v.  Byrd,  93  N.  C.  624;  State  v.  Crook, 
91  N.   C.  536. 

The  record  proper  on  appeal  consists 
of  the  summons,  pleadings  and  judg- 
ment. Cressler  v.  Asheville,  138  N.  C. 
482,   51    S.   E.   53. 

When  the  exception  is  confined  to 
the  record  proper,  as  upon  demurrer 
or  motion  in  the  nature  of  a  motion 
in  arrest  of  judgment,  no  statement 
need  be  made,  for  there  is  no  postea, 
and  the  error,  if  any,  appears  on  the 
face  of  the  record  proper.  Pearsall  v. 
Mayers,  64  N.  C.  549,  552. 

The  appellant  may  have  his  appeal 
heard  upon  the  judgment  roll,  and  such 
questions  as  are  permissible  and  arise 
thereon  can  be  determined  without 
serving  the  case.  Nev. — Peers  v. 
Reed,  23  Nev.  404,  48  Pac.  897.  N.  Y  — 
Mcllvaine  V.  Steinson,  85  App.  Div. 
562,  83  N.  Y.  Supp.  285,  citing  Brush 
v.  Blot,  11  App.  Div.  626,  42  N.  Y. 
Supp.  761.  S.  D. — Sutterfield  v.  Ma- 
gowan,  12  S.  D.  139,  80  N.  W.  180. 

Where  the  appeal  taken  and  the  ex- 
ception noted  in  the  record  sufiiciently 
raise  the  question  for  review,  no  state- 
ment of  the  case  on  appeal  is  required. 
Duckworth  v.  Duckworth,  144  N.  C. 
620,  57  S.  E.  396,  (validity  of  order 
preference) ;  Cape  Fear,  etc.  R.  Co.  v. 
Stewart,  132  N.  C.  248,  43  S.  E.  638. 

Where  the  trial  below  is  upon  facts 
agreed  and  submitted,  or  if  the  appeal 
is  from  a  ruling  upon  a  demurrer  to 
a  complaint,  no  case  on  appeal  is  neces- 
sary. Greensboro  v.  McAdoo,  112  N.  C. 
359,  17  S.  E.  178;  Raleigh  v.  Peace,  110 
N.  C.  32,  14  S.  E.  521;  Davenport  c 
Leary,  95  N.  C.  203;  Chamblee  V. 
Baker,  95  N.  C.  98.  See  In  re  Perry, 
42  S.  C.  183,  20  S.  E.  84. 

On  appeal  from  an  order  granting  or 
refusing  an  injunction,  no  case  on  ap- 
peal is  necessary.  Wallace  V.  Salisbury, 
147  N.  C.  58,  60  S.  E.  713;  Hamilton  v. 
Icard,   112  N.   C.   589,  17  S.  E.   519. 

Special  Proceedings.  —  Under     §997 


of  the  New  York  Code  of  Civ.  Proc, 
an  appeal  may  be  taken  from  an  order 
in  a  special  proceeding  without  any 
case  made  or  settled.  Sullivan  v. 
McCann,  124  App.  Div.  126,  108  N.  Y. 
Supp.  909,  citing  Cartier  v.  Spooner, 
118  App.  Div.  342,  103  N.  Y.  Supp. 
505. 

Questions  of  Law. — In  New  York,  if 
the  purpose  of  the  appeal  is  to  present 
purely  questions  of  law,  no  case  is 
necessary.  Schwarz  v.  Weber,  103  N.  Y. 
658,  8  N.  E.  728;  People  v.  Board  of 
Education,  113  App.  Div.  315,  99  N.  Y. 
Supp.  1;  Delaney  v.  Valentine,  11  App. 
Div.  316,  42  N.  Y.  Supp.  571. 

Trials  by  Court. — In  New  York  it  is 
not  necessary  to  make  a  case  to  appeal 
from  a  decision  of  the  court  upon  a 
trial  without  a  jury.  Code  Civ.  Proc. 
(N.  Y.),  §998;  Delaney  v.  Valentine, 
11   App.  Div.  316,  42   N.  Y.  Supp.  571. 

Appeals  from  Surrogate's  Court.  — 
The  question  when  a  case  on  appeal 
should  be  settled  in  appeals  from  the 
surrogate's  court  is  reviewed  at  length 
in  In  re  Schmid,  50  Misc.  109,  98  N.  Y. 
Supp.  921,  and  it  was  held  that  in 
hearings  in  the  surrogate's  court  upon 
affidavits  and  other  documents  with- 
out a  jury  no  case  settled  is  necessary. 
See  Matter  of  Swan,  32  Hun  (N.  Y.) 
200. 

In  Nevada  the  filing  and  settlement 
of  a  statement  on  appeal  from  orders 
denying  a  motion  to  strike  out  an 
amended  judgment,  is  authorized  by 
$330)  (Comp.  Daws  [Nev.]  §3425). 
State   v.   Murphy    (Nev.),   88   Pac.   335. 

In  Chancery. — A  case  stated  is  not 
required  or  proper  on  appeals  in  chan- 
cery cases.  N.  Y. — Griffith  v.  Merritt, 
19  N.  Y.  529,  stating  former  practice 
in  New  York.  N.  C. — Graham  v.  Skin- 
ner, 57  N.  C.  94.  N.  D—  Brandenburg 
v.  Phillips,  18  N.  D.  200,  119  N.  W. 
542. 

Effect  of  Loss  of  Statement  of  Case. 
Comrs.  V.  Old  Dominion  S.  S.  Co.,  98 
N.  C.  163,  3  S.  E.  505. 

13.  Kan. — Kelley  v.  Davis,  19  Kan. 
510.  Minn. — Conklin  v.  Conklin,  93 
Minn.  188,  101  N.  W.  70;  Baker  v.  By- 
erly,  40  Minn.  489,  42  N.  W.  395.  N.  Y. 
Martin  v.  Bronsveld,  9  Misc.  375,  29 
N.  Y.  Supp.  1118.  N.  D—  State  v. 
1  Scholfield,  13  N.  D.  644,  102  N.  W.  878. 
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perfecting  or  prosecuting  of  an  appeal.  The  appellant  may  stand  on  the 


Okla  —  Territory  v.  Coffey,  8  Okla,  193, 
57  Pac.  204.  S.  C— llubl.ard  t>.  Cam- 
pertown    Mills,   l'o   s.   I  . 

Errors  occurring  during  the  trial  can 
be  presented  only  by  a  "case  on  ap- 
peal." It  is  only  where  the  errors  are 
presented  by  the  record  proper,  as  in 
an  appeal  from  a  judgment  upon  a  de- 
murrer, or  upon  a  case  agreed,  or  judg- 
ment granting  or  refusing  an  injunc- 
tion to  the  hearing  heard  upon  afli- 
davits,  that  a  case  on  appeal  can  be 
dispensed  with.  Clark's  Code  (3d  ed.), 
p.  769;  Cresseler  v.  City  of  Asheville, 
138  N.  C.  482,  51  S.  E.  53. 

When  a  case  made  is  necessary  to 
put  matters  on  the  record,  they  cannot 
be  presented  upon  a  transcript  of  the 
record  or  findings  ot  the  court.  D.  M. 
Osborne  &  Co.  v.  Williams,  39  Minn. 
353,  40  N.  W.  165;  Lookabaugh  v.  La- 
Vance,   6  Okla.   358,  49  Pac.   65. 

Errors  of  Law. — Under  §7058,  Rev. 
Codes  of  North  Dakota,  1905,  it  is  es- 
sential to  a  review  of  errors  of  law 
occurring  at  the  trial  of  a  law  action 
that  they  shall  be  specified  in  the 
statement  of  case.  P^rtleson  v.  Ehr 
(N.  D.),  116  N.  W.  335. 

Conditional  Judgment. — It  is  pro- 
vided by  $1339  of  the  Code  of  Civ. 
Proc.  of  New  York  that,  in  order  to 
enable  a  party  to  review  in  the  court 
of  appeals  a  judgment  upon  a  verdict 
directed  by  the  court  subject  to  the 
opinion  of  the  general  term,  a  special 
case  for  that  court  must  be  made  and 
settled  under  the  direction  of  the  gen- 
eral term,  which  shall  contain  a  con- 
cise statement  of  the  facts  and  the 
questions  of  law  arising  thereon.  Peo- 
ple V.  Featherly,  131  N.  Y.  597,  30  N.  E. 
48,  affirming  42  N.  Y.  St.  878. 

Upon  an  appeal  from  a  judgment  en- 
tered upon  a  referee's  report,  when  no 
case  is  made,  the  only  question  pre- 
sented is  whether,  upon  the  facts  found 
by  the  referee  in  his  decision,  the  con- 
clusions of  law  upon  which  the  judg- 
ment was  directed  were  justified.  West- 
cott  v.  Thompson,  16  N.  Y.  613;  Otis 
v.  Spencer,  16  N.  Y.  610;  Turner  v. 
Haight,  16  N.  Y.  465;  Johnson  v.  Whit- 
lock,  13  N.  Y.  344;  Tompkins  V.  Morton 
Trust  Co.,  91  App.  Div.  274,  86  N.  Y. 
Supp.  520,  affirmed,  181  N.  Y.  578,  74 
N.  E.  1126;  Young  v.  Cuddv,  23  Hun 
(N.  Y.)  249.  See  Near  v.  Mitchell,  23 
Mich.  382. 


In  New  York  an  appeal  from  an  or- 
der denying  a  motion  for  a  new  trial 
must  be  beard  upon  a  case  prepared 
and  settled  in  the  usual  manner.  Code 
Civ.  Ptoc  (N.  V.)  §1)1)7;  Kenney  v. 
Sumner,  12  Misc.  95,  33  N.  Y.  Supp. 
693. 

But  Section  998  of  the  New  York 
Code  now  provides  that  it  is  not  neces- 
sary to  make  a  case  where  a  party  in- 
tends to  appeal  from  a  judgment  entered 
upon  a  releree's  report,  or  for  the 
purpose  of  moving  for  a  new  trial  upon 
the  minutes  of  the  judge.  See  Snelling 
v.  Yettes,  25  App.  Div.  590,  49  N.  Y. 
Supp.   917. 

In  New  York,  to  enable  the  general 
term  to  review  upon  appeal  a  judgment 
entered  upon  the  verdict  of  a  jury 
directed  by  the  court,  a  case  must  be 
prepared  and  settled  as  required  by 
§997  of  the  Code.  Douglass  Co.  r.  Moler, 
3  Misc.  373,  22  N.  Y.  Supp.  1045,  citing 
Delano  v.  Harp,  37  Hun  275. 

Proof  of  Filing  of  Lis  Pendens.  — 
Miller  v.  Norcross,  122  App.  Div.  793, 
107  N.  Y.  Supp.  854. 

Judgment  based  on  an  order  refusing 
to  vacate  and  set  aside  a  previous  or- 
der modifying  a  clerk's  taxation  of 
costs  and  disbursements  and  for  leave 
to  file  a  proposed  supplemental  affi- 
davit in  support  of  the  original  affi- 
davit of  costs  and  disbursements,  can 
not  be  reviewed  without  a  case.  Peter- 
son v.  Storm,  96  Minn.  247,  104  N.  W. 
894. 

Review  of  Judgment  Foreclosing 
Mortgage. — Union  Park  Land  Co.  v. 
Muret,  57  Kan.  192,  45  Pac.  589. 

Motions  presented  in  the  trial  court, 
the  rulings  thereon,  and  exceptions  are 
not  properly  part  of  the  record,  and 
can  only  be  preserved  and  presented 
for  review  on  appeal  by  incorporating 
the  same  into  a  ease-made.  Kan. — Er- 
vin  v.  Morris,  26  Kan.  664,  motion  for 
new  trial.  Minn. — Stevens  v.  Stevens, 
82  Minn.  1,  84  N.  W.  457.  Okla.— Mc- 
Coy v.  McCoy,  27  Okla.  371,  112  Pac. 
1040. 

Motion  to  Withdraw  Juror. — Becker 
v.  Third  Ave.  R.  Co.,  19  App.  Div.  630, 
46  N.  Y.  Supp.  503. 

The  affidavits  presented  to  support  a 
motion  for  a  continuance  should  be 
contained  in  the  case.  Gallaudet  v. 
Steinmetz,  13  Jones  &  S.   (N.  Y.),  239. 

The    entries     of     continuances,    and 
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record  proper,  and  argue  his  appeal  on  the  judgment  role  alone.14 

B.  Effect  of  Absence  of  Case  Made.  —  In  the  absence  of  a  case 
on  appeal  the  judgment  will  be  affirmed,  if  there  is  no  error  upon  the 
face  of  the  record  proper.16 


other  docket  entries,  interlocutory 
judgments  in  the  cause,  and  incidental 
matters,  as  judgments  nisi  against  wit- 
nesses, and  many  other  matters,  are  "a 
part  of  the  records  of  the  court"  in  a 
case,  but  are  not  part  of  the  "record 
on  appeal,"  unless  there  is  some  ex- 
ception presenting  it  for  review.  Cress- 
ler  v.  City  of  Asheville,  138  N.  C.  482, 
51  S.  E.  53. 

The  notes  of  an  official  stenographer 
are  no  part  of  the  record  proper  on 
appeal,  nor  do  they  become  a  part  of 
the  transcript  or  record  on  appeal,  ex- 
cept such  parts  as  some  exception  may 
require  being  put  into  the  "case  on 
appeal."  Cressler  v.  Asheville,  138  N. 
C.  482,  51   S.  E.  53. 

In  an  action  for  divorce,  the  suffi- 
ciency of  the  pleadings  with  respect  to 
alimony  cannot  be  reviewed  upon  ap- 
peal from  the  judgment  in  the  absence 
of  a  bill  of  exceptions  or  "case,"  since 
the  parties  may  have  voluntarily  liti- 
gated that  question.  Conklin  V.  Conklin, 
93  Minn.  188,  101  N.  W.  70;  Peach  V. 
Reed,  87  Minn.  375,  92  N.  W.  229. 

"Regularly,  when  an  appeal  is  taken 
from  a  decision  of  the  Clerk,  acting 
as  and  for  the  Court,  to  the  Judge 
thereof,  he  should  'prepare  a  state- 
ment of  the  case,  of  his  decision,  and 
of  the  appeal,'  and  sign  the  same.  This 
statement  should  embrace  the  material 
facts,  copies  of  necessary  paper  writ- 
ings, or  such  papers  themselves,  to  the 
end  the  Judge  may  review  the  decision 
of  the  Clerk  appealed  from  upon  its  full 
merits.  The  Code,  §254.  And  upon  ap- 
peal from  the  decision  of  the  Judge 
in  such  case  to  this  Court,  there  should 
be  a  statement  of  the  case  upon  appeal 
as  in  other  cases.  The  Code,  §256."  Ex 
parte  Spencer,  95  N.  C.  271;  Brooks  v. 
Austin,  94  N.  C.  222. 

In  New  Jersey,  on  appeal  from  the 
district  to  the  supreme  court,  a  case 
agreed  upon  or  settled  by  the  judge 
must  be  shown  by  the  record.  Bierman 
V.  Reinhorn,  71  N.  J.  L.  422,  58  Atl. 
1083;  Esler  v.  Camden  R.  Co.,  71  N.  J. 
L.  180,  58  Atl.  113. 

Certificate  of  Clerk. — Matters  which 
ere    not    by    statute    authorized    to    be 


|  made  a  part  of  the  record  except  by 
case-made  cannot  be  brought  to  the 
supreme  court  on  a  certificate  of  the 
clerk,  and  errors  assigned  thereon. 
Ahren-Ott  Mfg.  Co.  v.  Condon,  23  Okla. 
365,   100   Pae.   556. 


14.  Odell  v.  McGrath,  16  App.  Div. 
103,  45   N.  Y.  Supp.   119. 

15.  Kan.— Kansas  &  C.  P.  R.  Co.  v. 
Lawrence,  3  Kan.  App.  276,  45  Pac. 
126.  Minn. — Peterson  v.  Storm,  96 
Minn.  247,  104  N.  W.  894.  N.  C— Cress- 
ler v.  City  of  Asheville,  138  N.  C.  482, 
51  S.  E.  53;  Barrus  v.  "Wilmington,  etc. 
R.  Co.,  121  N.  C.  504,  28  S.  E.  187; 
Smith  v.  Smith,  119  N.  C.  314,  25  S.  E. 
878;  Roberts  V.  Partridge,  118  N.  C. 
355,  24  S.  E.  15;  McNeill  V.  Raleigh, 
etc.  R.  Co.,  117  N.  C.  642,  23  S.  E.  26S; 
Brooks  v.  Austin,  94  N.  C.  222;  Chas- 
teen  v.   Martin,  84  N.   C.  391. 

Where  no  case  made  is  attached  to 
the  petition  in  error,  its  want  cannot 
be  supplied  merely  by  reference  to  the 
case  made  in  another  cause.  Hartwell 
V.  First  Nat.  Bank  (Kan.),  44  Pac. 
1053,  citing  Parkhurst  v.  First  Nat. 
Bank,  55  Kan.  100,  39  Pac.  1027. 

As  a  general  rule  the  absence  of  a 
case  on  appeal  is  not  ground  for  a 
motion  to  dismiss.  Brush  v.  Blot,  11 
App.  Div.  626,  42  N.  Y.  Supp.  761; 
Wallace  v.  Salisbury,  147  N.  C.  58,  60 
S.  E.  713;  Hicks  V.  Westbrook,  121 
N.  C.  131,  28  S.  E.  1S8;  Smith  v.  Smith, 
119  N.  C.  314,  25  S.  E.  878;  McNeill 
v.  Raleigh,  etc.  R.  Co.,  117  N.  C.  642, 
23  S.  E.  268;  Hamilton  v.  Icard,  112 
N.  C.  589.  17  S.  E.  519;  Peebles  v. 
Braswell,  107  N.  C.  68,  12  S.  E.  44; 
Randleman  Mfg.  Co.  v.  Simmons,  97  N. 
C.  89,  1  S.  E.  923;  because  the  appel- 
lant is  still  entitled  to  be  heard  upon 
the  record  proper  or  judgment  roll 
(Palmer  v.  Rankin,  56  How.  Pr.  (N. 
Y.)  354;  Berger  V.  Dubernet,  7  Robt. 
(N.  Y.)  1;  Brown  v.  Hardie,  5  Robt. 
(N  Y.)  678;  Smith  v.  Ingham  Univer- 
sity, 76  Hun  605,  28  N.  Y.  Supp.  220; 
Lyman  v.  Eamseur,  113  N.  C.  503,  18 
S.  E.  690;  Hutchison  v.  Rumfelt,  82 
N.   C.   425). 

But  in  Kansas  it  seems  the  case  may 
be  dismissed  for  want  of  a  case  made. 
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V.  SCOPE  AND  CONTENTS.  — A.  In  General.  — The  case  on 
appeal  should  contain  all  that  is  necessary  to  present  to  the  reviewing 
court  a  full  statement  of  the  errors  complained  of,16  and  such  errors 


Wilson  v.  Willey,  1  Kan.  App.  427,  42 
Pac.   1092. 

If  the  case  is  heard  upon  the  judg- 
ment roll  alone,  without  any  case,  the 
appellant,  to  succeed  in  his  appeal, 
must  show  that  the  facts  found,  cannot 
support  the  judgment.  Kinnan  v.  Sulli- 
van County  Club,  26  App.  Div.  213,  50 
N.  Y.  Supp.  95. 

In  Minnesota,  on  appeal  from  a  judg- 
ment, if  there  is  no  settled  case,  the 
only  question  which  will  be  reviewed 
is  whether  the  finding  of  facts  by  the 
judge,  or  the  verdict  of  the  jury,  as 
the  case  may  be,  sustains  the  judg- 
ment. Peach  v.  Eeed,  S7  Minn.  375,  92 
N.  W.  229;  Stevens  v.  SteveiiB,  82  Minn. 
1,  84  N.  W.  457;  Wheadon  v.  Mead,  71 
Minn.   322,  73   N.  W.  975. 

16.  Kan. — Muscott  v.  Hanna,  26 
Kan.  770;  Shumaker  v.  O'Brien,  19 
Kan.  476;  Missouri  Transp.  Co.  v  Pal- 
mer, 19  Kan.  471;  Mutual  Benefit  Life 
Ins.  Co.  v.  Sackett,  5  Kan.  App.  660, 
48  Pac.  994;  Wilson  v.  Willey,  1  Kan. 
App.  427,  42  Pac.  1092;  Missouri,  etc. 
R.  Co.  v.  Greenwood,  1  Kan.  App.  330, 
41  Pac.  225;  Davis  v.  Ringer,  1  Kan. 
App.  32,  41  Pac.  676.  Mich.— Tuxbury 
V.  French,  39  Mich.  190.  N.  Y  —  Simp- 
Bon  v.  Maney,  100  N.  Y.  Supp.  620; 
Zueker  r.  Blumenthal,  58  N.  Y.  Supp. 
318;  Smith  v.  Coe,  1  Sweeny  385,  §997 
Code  Civ.  Proc;  Arnold  V.  Dennis,  131 
N.  C.  114,  42  S.  E.  552.  N.  C— Arnold 
v.  Hardy,  131  N.  C.  113,  42  S.  E.  553. 
S.  C— Bowen  v.  Stribbling,  47  S.  C.  61, 
24  S.  E.  986;  Thomson  v.  Brown,  56 
S.  C.  304,  33  S.  E.  454;  Archer  v.  Elli- 
son, 28  S.  C.  23'3. 

It  is  not  sufficient  that  the  matter 
appear  by  way  of  affidavits.  Young- 
quist  v.  Minneapolis  St.  R.  Co.,  102 
Minn.  501,  114  N.  W.  259;  Conron  v. 
Hoerr,  83  Minn.  1S3,  85  N.  W.  1012; 
Smith  v.  Kinsrman  &  Co.,  70  Minn.  453, 
73  N.  W.  253;  Smith  v.  Wilson,  36 
Minn.  334,  31  N.  W.  176,  1  Am.  St. 
Rep.   669. 

Reversal  of  Judgment  for  Noncom- 
pliance With  Mandate. — A  plaintiff  in 
error  desiring  to  have  the  judgment  of 
the  district  eonrt  reversed  by  the  court 
of  appeals  because  not  in  compliance 
with  the  mandate  of  the  supreme 
court,  must  make  a  case   containing  a 


statement  of  so  murb  of  the  proceed- 
ings and  evidence  or  other  matters  in 
the  case  as  would  be  necessary  to  pre- 
sent the  error  complained  of.  Parson's 
Water  Co.  v.  Hill,  3  Kan.  App.  333,  45 
Pac.   116. 

Incidents  of  the  Trial.— The  "case 
on  appeal"  should  contain  such  in- 
cidents of  the  trial  as  were  duly  ex- 
cepted to.  What  those  incidents  were 
is  a  matter  which,  if  not  agreed  upon 
by  counsel,  must  be  "settled"  by  the 
trial  judge,  and  cannot  be  determined 
by  the  supreme  court.  Gaither  V.  Car- 
penter, 143  N.  C.  240,  55  S.  E.  6S 

In  a  personal  injury  case  it  was  held 
to  be  proper  to  include  in  the  case  on 
appeal  the  atmosphere  of  the  case,  such 
as  the  presence  in  the  court  room  of 
the  infant  plaintiff  in  a  maimed  and 
mutilated  condition,  although  it  is  al- 
leged there  was  no  intention  of  calling 
him  as  a  witness  and  that  the  purpose 
was  for  a  dramatic  display  to  work 
upon  the  sympathies  of  the  jury. 
Davidson  v.  New  York  City  R.  Co.,  122 
App.  Div.  11,  106  N.  Y.  Supp.  1044. 

Speeches  made  by  counsel  and  colli- 
quies  between  counsel  and  the  court 
should  not  be  included.  Davidson  v. 
New  York  Citv  R.  Co.  122  App.  Div. 
11,  106  N.  Y.   Supp.  1044. 

An  application  for  a  new  trial  upon 
the  ground  that  remarks  of  counsel 
during  argument  to  the  jury  were  pre- 
judicial, cannot  be  reviewed  upon  ap- 
peal, unless  incorporated  in  a  settled 
case  or  bill  of  exceptions.  Youngquist 
v.  Minneapolis  St.  R.  Co.,  102  Minn. 
501,  114  N.  W.  259.  See  Springs,  Heath 
&  Co.  17.  South  Bound  R.  Co.,  46  S.  C. 
104.   24   S.    E.    166. 

Matter  which  indicates  the  attitude 
of  the  court  in  making  its  rulings  upon 
proffered  testimony  may  properly  be 
included  in  the  case  on  appeal.  David- 
son v.  New  York  Citv  R.  Co.,  122  App. 
Div.   11,   106  N.  Y.   Supp.   1044. 

Prejudicial  Error. — If  the  conduct 
of  the  trial  or  the  rulings  of  the  judge 
are  claimed  to  have  prejudiced  the  ap- 
pellant, this  must  be  made  to  appear 
from  the  case  on  appeal.  People  v. 
Childs,  87  App.  Div.  474,  84  N.  Y. 
Supp.  853. 

In  Kansas   a   case   made   must     con- 
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must  be  pointed  out  with  great  certainty  and  definiteness ;"  this  re- 
quirement cannot  be  fulfilled  by  means  of  a  stipulation  between  coun- 
sel.18 Moreover,  it  must  be  complete  in  itself  when  settled,  signed  and 
attested.  It  cannot  be  supplemented  and  perfected  afterwards;  and 
where  the  case  made  does  not  affirmatively  show  that  it  is  complete,  the 
higher  court  will  not  consider  alleged  errors.19  Nothing  can  be  treated 
as  a  part  of  a  case  made  unless  it  is  actually  incorporated  therein.  It 
must  be  printed  in  the  case,  for  the  court  will  not  look  elsewhere  for 
necessary  statements.20  But  that  which  is  a  part  of  the  record  proper 
should  not  be  contained  in  the  case  on  appeal,21  nor  should  any  matters 
that  it  is  unnecessary  for  the  appellate  court  to  consider.22  Matters 
transpiring  after  the  verdict  form  no  part  of  the  trial,  and  therefore 
should  not  be  inserted  in  the  case  on  appeal.23 

B.  Rulings  of  Court.  —  If  an  appeal  be  founded  upon  a  dissatis- 
faction with  the  determination  or  direction  of  the  court  in  point  of 
law,  so  much  of  the  ruling  as  shows  the  alleged  erroneous  determina- 
tion or  direction  should  be  included  in  the  case.24 


tain  all  the  pleadings,  motions,  evi- 
dence, orders  and  proceedings  in  the 
court  below.  Wilson  v.  Jones,  29  Kan. 
233;  Missouri  Transp.  Co.  V.  Palmer, 
19  Kan.  471;  Horner  v.  Barney,  9  Kan. 
App.  882,  57  Pac.  1048;  Western  Irri- 
gating Co.  v.  Stayton,  1  Kan.  App.  739, 
41  Pac.  985;  Eeese  v.  Rice,  1  Kan.  App. 
311,  41  Pac.  218. 

In  Oklahoma,  a  case  made  must 
contain  a  copy  of  the  judgment  or  final 
order  of  the  trial  court.  Board  of 
Comrs.  V.  Moon,  '8  Okla.  205,  57  Pac. 
161;  Gardenshire  v.  Burdick,  7  Okla. 
212,   54   Pac.   483. 

A  case  made  which  does  not  contain 
a  copy  of  any  judgment  or  final  order 
rendered  by  the  trial  court,  and  which 
fails  affirmatively  to  show  that  any 
judgment  or  final  order  was  rendered 
by  the  trial  court,  presents  nothing 
that  may  be  reviewed  by  the  supreme 
court.  Olentine  v.  Powell,  23  Okla.  363, 
100  Pac.  556. 

In  New  Jersey,  a  certified  transcript 
of  the  judgment  record  in  the  court 
below  must  be  brought  up  with  the 
state  of  the  case.  Calhoon  v.  Buhre,  75 
N.  J.  L.  439,  67  Atl.  1068. 

In  New  York,  to  review  a  judgment 
after  trial  by  the  court,  a  case  must 
be  made,  containing  the  facts  found 
by  the  judge  and  his  conclusions  of 
law.  Westcott  v.  Thompson,  16  N.  Y. 
613;  Hunt  v.  Bloomer,  12  How.  Pr. 
(N.  Y.)  567;  In  re  Peck,  14  N.  Y. 
Supp.  899. 


17.  Crane  V.  Lipscomb,  24  S.  C.  430. 

18.  Bowen  v.  Stribling,  47  S.  C.  61, 
24   S.   E.   986. 

19.  Smith  v.  Moore,  21  Kan.  161; 
Missouri  Transp.  Co.  v.  Palmer,  19  Kan. 
471  (certified  copies  of  the  record 
must  be  embodied  therein  and  not 
merely  attached  thereto);  Davis  v. 
Ringer,  1  Kan.  App.  32,  41  Pac.  676. 

20.  Hannon  v.  Holmes,  5  Kan.  App. 
220,  47  Pac.  162;  Thomson  V.  Brown, 
56  S.  C.  304,  33  S.  E.  454;  Moore  v. 
Perry,  42  S.  C.  369,  20  S.  E.  200;  In  re 
Perry,  42  S.  C.  183,  20  S.  E.  84. 

21.  Pearsall  v.  Mayers,  64  N.  C. 
549. 

22.  Leffler  v.  Field,  42  How.  Pr. 
(N.  Y.)  420;  Hoffman  v.  Aetna  Fire 
Ins.  Co.,  19  Abb.  Pr.  (N.  Y.)  325; 
Smith  v.  Coe,  1  Sweeny  (N.  Y.)  385; 
Douglas  v.  Douglas,  11  Hun  (N.  Y.) 
406. 

23.  Wierichs  v.  Innis,  32  Misc.  462, 
66  N.  Y.  Supp.  553. 

Supplementary  proceedings  had  af- 
ter the  service  of  the  case  made,  can 
not  be  incorporated  into  that  case 
made,  but  must  be  preserved  by  a  new 
case.  Taylor  v.  Mason,  28  Kan.  381. 

24.  Boland  v.  Kaveny,  71  N.  J.  L. 
488,  58  Atl.  99. 

Rulings  of  the  court  as  to  what  it 
it  would  leave  to  the  jury,  a  request 
to  the  counsel  for  the  defendant  re- 
lating to  it,  and  the  disposition  made 
by  the  court  of  that  request,  are  prop- 
erly   included    in    the    case    on    appeaL 
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C.  Evidence.  —  1.  In  General.  —  The  case  made  must  contain  the 
evidence  alleged  to  be  erroneously  admitted  or  excluded,  in  order  to 
obtain  a  review  of  the  rulings  of  the  court  below  thereon.25 

2.  Quantum  of  Evidence  Required  in  Case.  —  An  appellate  court 
will  not  review  errors  based  upon  the  evidence,  r  r  findings  of  tact 
unless  the  case  made  contains  all  of  the  evidence,20  and  there  must  be  a 


Davidson  v.  New  York  City  R.  Co.,  122 
App.  Div.  11,  106  N.  Y.  Supp.  1044. 

Grounds  of  Ruling. — A  case  on  ap- 
peal should  contain  the  grounds  upon 
which  a  motion  to  dismiss  a  complaint 
or  for  the  direction  of  a  verdict  was 
made.  Blewett  v.  Hoyt,  117  App.  Div. 
32,   101    N.   Y.   Supp.   1086. 

25.  Dak. — Gress  v.  Evans,  46  N.  W. 
1132.  Minn. — Thompson  v.  Howe,  21 
Minn.  98;  Robinson  v.  Bartlett,  11 
Minn.  410.  N.  Y.— Selah  v.  New  York 
Times  Co.,  118  App.  Div.  384,  103  N.  Y. 
Supp.  445;  In  re  Clark,  58  Hun  606,  11 
N.  Y.  Supp.  911.  N.  C— Pearsall  V. 
Mayers,  64  N.  C.  549,  552.  Okla.  — 
United  States  v.  Choctaw,  etc.  R.  Co., 
3  Okla.  404,  41  Pac.  729.  S.  C— Wal- 
lace v.  Columbia,  etc.  R.  Co.,  36  S.  C. 
599,  15  S.  E.  452. 

Evidence  as  to  nature,  effect  and  ex- 
tent of  the  injury  in  an  action  to  re- 
cover for  personal  injuries  should  be 
in  the  case,  where  the  appeal  is  on 
the  ground  that  the  verdict  is  exces- 
sive. Gibson  v.  Metropolitan  St.  R.  Co., 
31  Misc.  391,  64  N.  Y.  Supp.  396. 

Evidence  Taken  Before  Referee.  — 
Madigan  v.  Mead,  31  Minn.  94,  16  N. 
W.  539. 

Trials  by  the  Court. — The  correct- 
ness of  the  findings  of  fact  by  the 
court  upon  a  trial  without  a  jury  can 
not  be  reviewed  in  the  absence  of  a 
case,  showing  upon  what  evidence  the 
findings  were  based.  Thompson  v. 
Lawt,  33  Minn.  196,  22  N.  W.  443.  See 
Tayloe  v.  Tayloe,  108  N.  C.  69,  12  S.  E. 
836. 

A  statement  of  what  took  place  at 
the  trial  contained  in  the  findings  of 
fact  filed  by  the  trial  judge,  cannot 
supply  the  want  of  a  statement  of  the 
case.  Osborne  v.  Williams,  39  Minn.  353, 
40  N.  W.  165. 

Books  introduced  in  evidence  must 
be  embodied  in  a  case.  Bowen  v.  Strib- 
ling,  47  S.  C.  61,  24  S.  E.  986. 

In  Michigan,  documentary  evidence 
submitted  to  the  court  at  the  hearing 
by  stipulation,  and  evidence  taken  by 


deposition,  does  not  require  the  au- 
thentication of  the  judge  by  the  mak- 
ing of  a  case.  Stone  V.  Welling,  14 
Mich.   514. 

26.  Kan.— Lebold  v.  Ottawa  Co. 
Bank,  51  Kan.  381,  33  Pac.  1103,  citing 
Hannon  v.  Holmes,  5  Kan.  App.  220, 
47  Pac.  162.  Minn. — Bryant  v.  Nelson- 
Frey  Co.,  94  Minn.  305,  102  N.  W. 
859.  N.  Y—  Winter  v.  Crosstown  St.  R. 
CO.,  8  Misc.  362,  28  N.  Y.  Supp.  695. 
Compare  §997  Code  Civ.  Proc. 

A  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered  evi- 
dence unless  the  case  made  contains 
all  of  the  evidence,  so  that  it  may  be 
determined  as  to  whether  such  evi- 
dence is  newly  discovered,  or  is  in  fact 
merely  cumulative.  Beckner  v.  Henque- 
net,   14  Okla.  3,  75  Pac.   1131. 

Where  several  witnesses  testify  to 
the  same  point  and  there  is  no  con- 
tradictory evidence,  it  is  unnecessary 
to  set  forth,  in  detail,  all  their  tes- 
timony, but  a  general  statement  as  to 
its  purport  is  sufficient,  where  no  error 
is  alleged  concerning  its  admission. 
Muscott  v.  Hanna,  26  Kan.  770. 

Waiver. — Where  the  record  shows 
that  the  defendant  in  error  was  ad- 
vised by  a  notice  accompanying  a  case 
made  that  the  paper  contained  all  the 
proceedings,  and  also  that,  in  acknowl- 
edging service  of  the  case  made,  he 
expressly  admitted  that  it  did  contain 
all  the  proceedings,  it  will  be  held  that 
the  case  made  embraces  all  of  the  tes- 
timony offered  in  the  case.  Lindsay  V. 
Board  of  Comrs.,  56  Kan.  630,  44  Pac. 
603. 

In  North  Dakota,  it  is  only  where 
the  action  was  tried  below  by  the 
court  without  a  jury,  that  the  case  on 
appeal  must  contain  all  the  evidence. 
If  the  action  was  tried  by  a  jury,  only 
the  substance  of  the  evidence  is  re- 
quired. Northern  Pac.  R.  Co.  V.  Lake, 
10  N.  D.  541,  88  N.  W.  461. 

A  motion  to  dismiss  a  case  brought 
to  the  Kansas  court  of  appeals  by  peti- 
tion in  error,  for  the  reason   that   the 
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statement  or  certificate  of  the  trial  judge  to  that  effect.27  In  the  absence 
of  such  statement,  only  questions  of  law  are  reviewable.28  But  the  cer- 
tificate of  the  trial  judge  alone  is  insufficient  to  show  that  the  case  con- 
tains all  the  evidence;  this  must  appear  affirmatively  in  the  case  made 


ease  made  does  not  contain  all  the  evi- 
dence, should  be  overruled.  It  is  not 
essential  to  the  validity  of  a  case 
made  that  it  contain  all  of  the  evi- 
dence, nor  any  part  of  the  evidence. 
Continental  Ins.  Co.  V.  Pratt,  8  Kan. 
App.  424,  55  Pac.  671. 

Statutory  Provisions. — Most  of  the 
statutes  contain  provisions  as  to  the 
quantum  of  evidence  to  be  inserted  in 
the  case,  which  usually  provide  that 
enough  shall  be  inserted  to  present  the 
errors  complained  of.  Gen.  St.  (Kan.) 
§5481;  Rev.  Laws  (Minn.)  §4201;  N. 
Y.  Code  Civ.  Proc.  §997;  Rav.  Code 
(N.  D.)   §5467;  Okla.  St.  §565. 

Affirmance. — Where  there  is  neither 
stipulation  of  the  parties  nor  certifi- 
cation by  the  trial  justice  that  the  case 
contains  all  the  evidence,  the  judgment 
will  be  affirmed.  Parks  v.  Levy,  88  N. 
Y.   Supp.   993. 

27.  Kan. — Caveder  v.  Roberson,  33 
Kan.  626,  7  Pac.  152.  Minn. — Chesley 
V.  Mississippi  Boom,  etc.,  Co.,  39  Minn. 
83,  38  N.  W.  769.  N.  Y  —  Aldridge  v. 
Aldridge,  120  N.  Y.  614,  24  N.  E.  1022; 
Whyte  v.  Denike,  53  App.  Div.  320,  65 
N.  Y.  Supp.  577;  Gregory  v.  Clark,  53 
App.  Div.  74,  65  N.  Y.  Supp.  687;  Or- 
cutt  v.  Rickenbrodt,  42  App.  Div.  238, 
59  N.  Y.  Supp.  1008;  Oaksmith  V. 
Baird,  19  App.  Div.  334,  46  N.  Y.  Supp. 
262;  Hedges  v.  Polhemus,  14  Misc.  309, 
35  N.  Y.  Supp.  709.  N.  D—  Farmers  & 
Merchants  Nat.  Bank  v.  Davis,  8  N.  D. 
63,  76  N.  W.  998;  First  Nat.  Bank  v. 
Merchants  Nat.  Bank,  5  N.  D.  161,  64 
N.  W.  941.  Okla. — Kiowa  Bank  v.  Ho- 
bart  Ice  Co.,  18  Okla.  262,  89  Pac. 
1118. 

The  statement  that  the  case  con- 
tains all  the  evidence  adduced  at  the 
trial  must  be  contained  in  the  case, 
and  it  is  not  sufficient  for  a  party  print- 
ing a  record  to  insert  it  in  the  pre- 
liminary statement  to  be  prefixed  to 
the  case.  Oppermann  V.  Pearson,  67 
App.  Div.  98,  73  N.  Y.  Supp.  541. 

Certificate  of  referee  in  New  York 
practice.  Martin  v.  Adams,  73  Hun  122, 
25  N.  Y.  Supp.  1020. 

Sufficiency  of  Statement. — Where  it 
is  shown  by  a  ease  made  that  "all  of 


said  evidence  so  introduced  at  said 
trial  in  said  action  and  the  objections 
made  and  exceptions  saved,  and  the 
orders  and  rulings  of  the  court  are  in 
words  and  figures  as  follows,  to  wit:" 
such  declaration  is  a  sufficient  state- 
ment that  the  record  contains  all  of 
the  evidence.  Southern  Pine  Lumb.  Co. 
V.  Ward,  16  Okla.  131,  85  Pac.  459.  See 
Clarke  v.  House,  61  Hun  624,  16  N.  Y. 
Supp.   777. 

But*  a  certificate  stating  that  the 
case  contains  "most  of  the  testimony" 
is  not  sufficient.  Edmonson  v.  Beals,  27 
Kan.    656. 

Statement  That  All  the  "Testi- 
mony" Is  Included. — If  the  certificate 
attached  thereto  says  "the  above  and 
foregoing  is  all  the  testimony  offered 
and  rejected  upon  the  trial  of  said  mo- 
tion," the  record  is  insufficient.  Hor- 
ner v.  Barney,  9  Kan.  App.  882,  57 
Pac.  1048;  Chain  V.  Brooks,  9  Kan. 
App.  123,  57  Pac.   1056. 

But  such  a  certificate  has  been  held 
sufficient  in  New  York.  Hollenbeck  v. 
Smith,  51  App.  Div.  344,  64  N.  Y. 
Supp.  957. 

But  in  New  York  such  certificate 
has  no  place  in  a  case  on  appeal  where 
there  was  a  jury  trial.  It  only  has 
place  and  effect  where  the  trial  was 
before  a  judge  or  referee.  Gibson  v. 
Metropolitan  St.  R.  Co.,  31  Misc.  391, 
64  N.  Y.  Supp.  396. 

Certificate  of  Judge  Held  Conclusive. 
The  authenticated  return  of  the  settled 
case,  certified  by  the  trial  judge  and 
containing  substantially  all  the  ma- 
terial evidence,  is  conclusive,  and  its 
verity  cannot  be  attacked  on  appeal  by 
affidavits.  Haldt  V.  Swift,  94  Minn.  146, 
102  N.  W.  388. 

The  certificate  of  the  judge  that  the 
case  made  contains  all  the  evidence 
introduced  on  the  trial  and  all  the 
proceedings  had  in  the  cause,  is  con- 
clusive upon  the  court  of  appeals. 
Libbey  v.  Ralston,  2  Kan.  App.  125,  43 
Pac.   294. 

28.  Murphv  v.  Board  of  Education, 
53  Hun  171,  6  N.  Y.  Supp.  99;  Gregory 
v.    Clark,   53   App.    Div.    74,    65    N.    Y. 
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itself.2*  But  if  the  appellant  only  seeks  a  review  of  questions  of  law, 
the  case  should  not  contain  all  the  evidence,  but  only  so  much  as  will 
present  the  questions  sought  to  be  reviewed.30  Such  parts  of  the  evi- 
dence as  throw  no  possible  light  upon  the  matters  to  be  reviewed  should 
not  be  sent  up  in  the  "case  on  appeal."31 

D.     Instructions.  —  To  review  the  action  of  the  court  in  granting 


Supp.   687;    Whyte   v.   Denike,   53   App. 
Div.  320,  65  N.  Y.  Supp.  577. 

29.  Bell  v.  Bell,  60  Kan.  857,  56 
Pac.  471;  Crosl>v  r.  Wilson,  53  Kan. 
565,  36  N.  W.  985;  Lebold  V.  Ottawa 
County  Bank,  51  Kan.  381,  33  Pac. 
1103;  Kingfisher  Co.  v.  Trotter,  10 
Ok  la.    625,   6-4   Pac.    9. 

When  the  certificate  of  the  trial 
judge  contains  a  statement  to  the  ef- 
fect that  all  of  the  evidence  introduced 
upon  the  trial  is  contained  in  the  case 
made,  but  the  record  itself  shows  upon 
its  face  that  it  is  not,  and  that  ma- 
terial depositions  were  omitted  there- 
from, the  record  is  the  best  evidence, 
and  will  prevail  over  such  certificate. 
Beckner  v.  Henquenet,  14  Okla.  3,  75 
Pac.  1131. 

30.  Hubbard  V.  Chapman,  28  App. 
Div.  577,  51  N.  Y.  Supp.  207;  Watson 
f.  Duncan,  29  Misc.  447,  60  N.  Y.  Supp. 
755;  Cressler  v.  Asheville,  138  N.  C. 
482,   51    S.   E.   53. 

When  there  is  a  nonsuit  granted  or 
refused,  or  a  demurrer  to  the  evidence, 
all  the  evidence  that  the  appellant 
deems  material  should  be  sent  up,  but 
even  then  immaterial  matters,  espe- 
cially evidence  as  to  character  and 
like  matters — should  be  omitted,  and, 
indeed,  all  except  the  evidence  claimed 
to  be  material.  Cressler  v.  Asheville, 
138  N.  C.  482,  51  S.  E.  53. 

In  New  York  it  is  the  duty  of 
an  appellant  who  intends  to  call 
the  conclusions  of  fact  in  question 
to  put  in  the  case  a  statement  that 
all  the  evidence  is  returned  upon  which 
those  facts  depend.  If  the  case  con- 
tains no  such  statement,  it  is  equal 
to  saying  to  the  respondent  that  only 
questions  of  law  are  to  be  taken  up 
on  appeal.  Porter  v.  Smith,  107  N.  Y. 
531,  14  N.  E.  446;  Hedges  v.  Polhemus, 
14  Misc.  309,  35  N.  Y.  Supp.  709;  Mur- 
phy v.  Board  of  Education,  53  Hun  171, 
6  N.  Y.  Supp.  99;  Spence  v.  Chambers, 
39  Hun  193;  Howland  V.  Howland,  20 
Hnn  472. 

But    the   appellant    ean    only    be    re- 


quired to  print  such  evidence  as  re- 
latea  to  the  facts  to  be  reviewed.  Oak- 
smith  v.  Baird,  19  App.  Div.  334,  46 
N.  Y.  Supp.  262;  Firth  c.  Eehfeldt,  47 
N.  Y.  Supp.  474. 

Irrelevant  and  immaterial  evidence 
should  not  be  inserted,  and  its  omis- 
sion is  harmless.  Kan. — Noble  v.  Frack, 
5  Kan.  App.  786,  48  Pac.  1004.  Minn. 
In  re  Lyons,  42  Minn.  19,  43  N.  W. 
568.  N.  Y.— Wierihs  v.  Innis,  32  Misc. 
462,  66  N.  Y.  Supp.  553. 

And  evidence  which  the  jury  did  not 
hear  need  not  be  put  in  the  case.  Mc- 
Manus  V.  Western  Assur.  Co.,  40  App. 
Div.  86,  57  N.  Y.  Supp.  559. 

Substance. — It  makes  no  difference 
whether  the  evidence  in  terms  be  set 
out  or  a  statement  of  its  effect  be 
made.  Hubbard  v.  Chapman,  28  App. 
Div.  577,  51   N.  Y.  Supp.  207. 

But  in  New  York,  under  the  present 
practice,  no  case  is  necessary  to  review 
questions  of  law,  and  $997  of  the  Code 
expressly  provides  that  in  reviewing  an 
issue  of  fact  "the  case  must  contain 
so  much  of  the  evidence  as  is  material 
to  the  questions  to  be  raised  thereby. 
See  People  t;.  Board  of  Education,  113 
App.  Div.  315,  99  N.  Y.  Supp.  1. 

31.  Hammond  V.  Rathbone,  113 
Mich.  499,  71  N.  W.  858,  75  N.  W. 
928;  Cressler  v.  Asheville,  138  N.  C. 
482,  51   S.  E.  53. 

In  New  Jersey  in  a  cause  tried  by 
the  court  without  a  jury,  the  state  of 
the  case  should  contain,  not  the  testi- 
mony submitted  by  the  parties  at  the 
trial,  but  the  facts  found  by  the  court 
from  such  testimony.  Van  Vechten  c. 
McGuire,  70  N.  J.  L.  657,  58   Atl.  331. 

An  ommission  to  set  out,  in  the  state 
of  the  case  sent  up  to  the  supreme 
court  on  appeal  from  the  judgment  of 
a  district  court,  a  material  faet  found 
by  the  district  court  from  the  testi- 
mony submitted  on  the  trial,  affords  no 
ground  for  reversing  the  judgment. 
Van  Vechten  v.  McGuire,  70  N.  J.  L. 
657,  58  Atl.  331. 
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or  refusing  instructions,  a  case  on  appeal  is  necessary  embodying  the 
instructions  asked,  given  or  refused.32 

E.  Assignments  of  Error.  —  In  some  jurisdictions  specifications 
of  error  must  be  incorporated  in  the  statement  of  the  case.33 

F.  Objections   and   Exceptions.  —  A  case   on   appeal  must   also 
contain  the  objections  and  exceptions  made  on  the  trial  of  the  case.34 

G.  Proof  of   Contents  of  Case.  —  All   matters  relating  to   the 


82.  Kan. — Morgan  v.  Chappie,  10 
Kan.  217.  N.  C. — Oak  Hall  Clothing 
Co.  v.  Bagley,  147  N.  C.  37,  60  S.  E. 
648;  Cressler  v.  Asheville,  138  N.  C. 
482,  51  S.  E.  53;  Sampson  v.  Atlantic, 
etc.  E.  Co.,  70  N.  C.  404;  Pearsall  v. 
Mayers,  64  N.  C.  549,  552.  N.  D.— Kin- 
ney v.  Brotherhood,  15  N.  D.  21,  106 
N.  W.  44. 

A  formal  assignment  of  errors  relat- 
ing to  the  refusal  of  the  judge  to  grant 
a  prayer,  or  to  the  granting  of  the 
prayer  for  instructions,  may  be  made 
for  the  first  time  in  the  case  on  appeal 
as  tendered  by  the  appellant.  Cameron 
Barkley  Co.  v.  Thornton  Light,  etc.  Co., 
137  N.  C.  99,  49  S.  E.  76. 

An  appellant  is  entitled  to  have  the 
court  set  out  what  he  charged  in  lieu 
of  a  prayer  refused,  that  the  appellate 
court  may  see  whether  it  substantially 
or  fully  covered  the  prayer  asked.  A 
mere  statement  that  "the  court  charged 
fullv  upon  the  law"  is  insufficient. 
Bennett  "v.  Western  Union  Tel.  Co.,  128 
N.  C  103,  38  S.  E.  294. 

The  manner  in  which  the  court  dis- 
posed of  requests  for  instructions 
should  be  indicated.  New  York  Rub- 
ber Co.  V.  Rothery,  119  N.  Y.  633,  23 
N.  E.  529;  Harris  v.  Van  Wart,  96 
N.  Y.  642. 

S3.  McLaughlin  v.  Thompson  (N. 
D.),  120  N.  W.  554;  State  v.  Fabrick, 
16  N.  D.  94,  112  N.  W.  74. 

A  paper  purporting  to  contain  speci- 
fications of  error,  which  is  left  with 
the  trial  judge  after  the  settlement  of 
the  statement  of  the  case,  does  not  be- 
come a  part  of  the  statement  unless  so 
ordered  by  the  judge,  and  such  speci- 
fications must  be  disregarded  on  ap- 
peal. McLaughlin  v.  Thompson  (N.  D.), 
120  N.  W.  554. 

34.  Minn. — National  Inv.  Co.  v. 
Schickling,  56  Minn.  283,  57  N.  W. 
663.  N.  Y. — Drake  v.  New  York  Iron 
Mine,  156  N.  Y.  90,  50  N.  E.  785;  Zim- 
mer  v.  Metropolitan  St.  li.  Co.,  28  App. 


Div.  504,  51  N.  Y.  Supp.  247;  Zucker 
v.  Blumenthal,  58  N.  Y.  Supp.  318. 
N.  C— State  v.  Crook,  91  N.  C.  536. 

Exceptions  to  the  ruling  of  the  court 
refusing  to  dismiss  a  complaint  on  the 
ground  of  its  insufficiency  and  indefi- 
niteness,  and  exceptions  to  the  allow- 
ance of  amendments  to  a  complaint, 
cannot  be  examined  in  the  absence  of 
a  case.  Schoonmaker  V.  Hilliard,  55 
App.  Div.  140,  67  N.  Y.  Supp.  160. 

Exceptions  to  Instructions. — Cameron 
Barkley  Co.  V.  Thornton  Light,  etc. 
Co.,  137  N.  C.  99,  49  S.  E.  76. 

A  qualification  of  an  objection  made 
after  the  court's  ruling  and  after  the 
other  side  has  excepted  should  be 
shown  by  the  case.  Csatlos  v.  Metro- 
politan St.  R.  Co.,  63  App.  Div.  271,  71 
N.  Y.  Supp.   254. 

Objections  and  Exceptions  to  Rulings 
of  Referee. — Dartnell  V.  Davidson,  16 
Minn.  477;  Deming  v.  Post,  1  Code 
Rep.  (N.  Y.)  121. 

Exception  for  Want  of  Jurisdiction. 
While  a  case  on  appeal  is  necessary  to 
set  forth  exceptions  to  the  evidence 
and  charge,  an  exception  for  want  of 
jurisdiction  is  an  error  apparent  on  the 
face  of  the  record  proper.  Robeson  v. 
Hodges,  105  N.  C.  49,  11  S.  E.  263. 

Manner  of  Stating  Exceptions.  — 
North  Carolina  Code,  §550,  and  rule  27 
(27  S.  E.  viii)  require  that  the  ex- 
ceptions "be  "briefly  and  clearly  stated 
and  numbered  in  the  case  on  appeal." 
Sigman  v.  Southern  R.  Co.,  135  N.  C. 
181,  47  S.  E.  420. 

Exceptions  are  deemed  waived  and 
abandoned  unless  set  out  by  the  ap- 
pellant in  making  out  his  statement  of 
the  case  on  appeal.  State  v.  Black,  109 
N.  C.  856,  13  S.  E.  877;  Whitehurst 
v.  Pe-ttipher,  105  N.  C.  40,  11  S.  E. 
369. 

In  New  York,  the  case  should  not 
contain  the  objections  and  exceptions 
taken  by  the  respondent.  Clarke  v. 
House,  61  Hun  624.  16  N.  Y.  Supp.  777, 
citing   Beach   v.   Cooke,   28   N.    Y.   508. 
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merits  of  the  case  must  be  shown  by  and  embodied  in  the  case  made 
itself,  and  cannot  be  shows  by  extrinsic  evidence,  but  other  matters  to 
make  the  case  reviewable  may  generally  be  shown  by  evidence  outside 
of  the  case  made." 

II.  Striking  Out.  —  If  the  appellant  in  preparing  his  case  on 
appeal  inserts  unnecessary  matter  therein  or  repeats  matter  already 
sufficiently  stated,  the  trial  court  may  strike  it  out  before  settling  the 
case.30 

VI.  PREPARATION  AND  SERVICE.  — A  Preparation.  —  1. 
Duty  To  Prepare. —  It  is  the  duty  of  the  plaintiffs  in  error  and  not 
of  the  court  to  prepare  cases  on  appeal,*7  and  within  the  time  required 
by  statute,  unless  a  waiver  is  shown.88 

2.  Manner  of  Preparation.  —  a.  In  General.  —  In  preparing  a  pro- 
posed case  on  appeal  the  title  to  the  action  should  be  written  and 
printed,  and  then  all  papers  and  proceedings  should  follow  thereunder, 
and  under  proper  subheadings.38  Everything  intended  to  be  incor- 
porated in  a  case  made  for  the  consideration  of  the  appellate  court 
should  precede  the  signature  of  the  judge  who  settles  it.40 

b.  Manner  of  Incorporating  the  Evidence. —  (I.)  Narrative.  —  In  pre- 
paring a  case  on  appeal  the  necessary  evidence  should  be  reduced  to 


35.  Roser  v.  Fourth  Nat.  Bank,  56 
Kan.  129,  42  Pac.  341;  Jones  v.  Kel- 
logg, 51  Kan.  263,  33  Pac.  997;  Bank 
of  Claflin  v.  Rowlinson,  2  Kan.  App. 
82,  85,  43  Pac.  304. 

Thus  matters  relating  to  the  service 
of  a  case  made,  to  the  notice  of  time 
and  place  of  settling,  and  to  signing 
and  settling  of  a  case  made,  should  be 
made  to  appear  from  the  case  made; 
but,  where  such  is  not  done,  it  may  gen- 
erally be  shown  by  evidence  outside  of 
the  case  made.  Roser  v.  Fourth  Nat. 
Bank,  56  Kan.  129,  42  Pac.  341;  Ger- 
man-Am. Ins.  Co.  v.  Johnson,  4  Kan. 
App.  357,  45  Pac.  972;  Burnett  V. 
Davis,  27  Okla.  124,  111  Pac.  191. 

The  rulings  of  the  trial  court  as- 
signed for  error  must  be  embodied  in 
the  case  made  itself,  and  can  never  be 
shown  by  extrinsic  evidence.  Roser  V. 
Fourth  Nat.  Bank,  56  Kan.  129,  42  Pac. 
341;  German-Am.  Ins.  Co.  f.  Johnson, 
4  Kan.  App.  357,  45  Pac  972;  Bank 
of  Claflin  v.  Rowlinson,  2  Kan.  App. 
82,  43  Pac.  304. 

36.  People  v.  Chidls,  87  App.  Div. 
474,  84  N.  Y.  Supp.  853. 

Irrelevant  matter  inserted  in  the  case 
may  be  struck  out  though  appearing  in 
the  stenographer's  minutes.  Wierichs 
V.  Innis,  42  Misc.  462,  66  N.  Y.  Supp. 
553. 

Failure    of    the    case    to    contain    all 


the  evidence  must  be  availed  of  by  mo- 
tion to  strike  out  the  statement,  and 
not  by  motion  to  dismiss  the  appeal. 
Northern  Pac.  R.  Co.  v.  Lake,  10  N.  D. 
541,  88  N.  W.  461. 

37.  Weeks  r.  Medler,  18  Kan.  425; 
Donai  v.  Lutjens,  20  Misc.  221,  45 
N.  Y.   Supp.   304. 

On  the  appellant  rests  the  burden  of 
causing  the  trial  court's  rulings  to  ap- 
pear in  the  settled  case.  Stitt  v.  Rat 
Portage  Lumb.  Co.,  98  Minn.  52,  107 
N.  W.  824. 

38.  Twitty  v.  Logan,  85  N.  C.  592. 

39.  Sickles  v.  Kling,  32  Misc.  165, 
65  N.  Y.  Supp.  513;  Walton  v.  Pear- 
son, 101  N.   C.   42S,  7  S.   E.  566. 

"Attaching  records  together,  and 
calling  the  bundle  a  case,  does  not 
make  it  one."  In  re  Campbell,  S8  Hun 
374,  34  N.  Y.  Supp.  831. 

40.  Kelley  v.  Stevens,  57  Kan.  506, 
46  Pac.  943. 

Statements  of  proceedings  and  copies 
of  evidence  intended  to  be  incorporated 
in  a  case  made  should  precede  the  or- 
der of  the  judge  settling  the  case,  so 
as  to  make  it  manifest  that  they  have 
been  considered  and  allowed  by  him 
as  parts  of  the  record  for  review.  First 
Nat.  Bank  v.  Kansas  Grain  Co.,  60 
Kan.  30,  55  Pac.  277. 
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narrative   form,    eliminating   all   verbiage    and   immaterial    matter.41 
Eight  To  Embody  Stenographic  Notes. —  The  practice  of  embodying  the 

transcribed  stenographic  notes  of  the  trial  in  the  case  on  appeal  has 

often  been  condemned.42 

(II.)    Skeleton  Case  Made.  —In   the   preparation     of    a    case    made, 

documents,  if  properly  identified,  may  be  merely  attached  to  the  case 

made,  with  proper  reference  to  them  in  the  body  of  the  case  to  show 

where  they  would  be  inserted;  it  is  unnecessary  to  set  them  out  at 

length.43 


41.  Mich. — Hammond  v.  Eathbone, 
113  Mich.  499,  71  N.  W.  858,  75  N.  W. 
928.  N.  Y—  Watson  v.  Duncan,  29 
Misc.  447,  60  N.  Y.  Supp.  755;  Donai 
v.  Lutjens,  20  Misc.  221,  45  N.  Y.  Supp. 
364;  Winter  v.  Crosstown  St.  E.  Co., 
8  Misc.  362,  28  N.  Y.  Supp.  695.  N.  C. 
Cressler  V.  Asheville,  138  N.  C.  482, 
51  S.  E.  53.  N.  D.— O'Keefe  v.  Omlie, 
17  N.  D.  404,  117  N.  W.  353;  Bertelson 
V.  Ehr,  17  N.  D.  339,  116  X.  W.  335. 

In  settling  the  case  on  appeal  the 
trial  court  should  not  allow  the  sten- 
ographer's minutes  by  question  and  an- 
swer. The  evidence  should  be  reduced 
to  a  strict  narrative  and  all  superfluous 
colloquy  and  matter  omitted.  Pulcino 
V.  Long  Island  E.  Co.,  125  App.  Div. 
629,  109  N.  Y.  Supp.   1076. 

It  is  a  violation  of  a  rule  of  court 
in  some  jurisdictions  for  the  state- 
ment of  the  case  to  contain  a  literal 
transcript  of  the  testimony,  without 
any  attempt  to  condense  or  eliminate 
anv  material  matter.  Smith  v.  Kunert, 
17  N.  D.  120,  115  N.  W.  76. 

In  North  Dakota,  in  cases  tried  by 
the  court  if  the  appellant  does  not  de- 
mand a  review  of  the  entire  case,  he 
must  specify  in  his  statement  of  the 
case,  a  particular  fact  for  review. 
Stevens  v.  Meyers,  14  N.  D.  398,  104 
N.  W.  529;  State  v.  McGruer,  9  N.  D. 
566,   84  N.  W.   363. 

The  act  requiring  the  evidence  to  be 
stated  in  narrative  form,  has  been  re- 
pealed in  that  state.  But  the  court 
may  still  require  the  evidence  to  be 
condensed.  Farmers'  &  Merchants  Nat. 
Bank  v.  Davis,  8  N.  D.  83,  76  N.  W. 
998. 

Exception  to  General  Eule. — Eule  of 
court  in  New  York  requires  that  the 
facts  and  rulings  of  the  court  shall  be 
stated  in  narrative  form  in  the  case 
on  appeal,  except  where  either  party 
claims  that  any  particular  testimony 
should  be  recorded  by  question  and  an- 
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swer,  and  then  the  judge  or  referee 
who  settles  the  case  shall  determine 
whether  a  proper  presentation  of  the 
case  for  review  requires  that  such  por- 
tion be  stated  in  haec  verba.  People 
v.  Childs,  87  App.  Div.  474,  84  N.  Y. 
Supp.  853. 

A  similar  rule  prevails  in  Minnesota. 
State  v.  Otis,  71  Minn.  511,  74  N.  W. 
283. 

42.  Mich.  —  Tower  v.  Somerset,  143 
Mich.  195,  106  N.  W.  874;  People's  Ice 
Co.  v.  Steamer  Excelsior,  43  Mich.  336, 
5  N.  W.  398;  Moote  V.  Scriven,  33 
Mich.  500.  N.  J. — Boland  V.  Kaveny, 
71  N.  J.  L:  488,  58  Atl.  99.  N.  Y. 
Woodhull  v.  Mayor,  69  Hun  210,  23  N. 
Y.  Supp.  553;  Wierichs  V.  Innes,  32 
Misc.  462,  66  N.  Y.  Supp.  553.  N.  C. 
Cressler  v.  Asheville,  138  N.  C.  482,  51 
S.  E.  53.  N.  D.— Goose  Eiver  Bank  v. 
Gilmore,  3  N.  D.  188,  54  N.  W.  1032. 
Okla.-r-High  v.  United  States,  14  Okla. 
399,  78  Pac.  100. 

The  requirement  in  New  York  that 
the  case  shall  contain  so  much  of  the 
evidence  upon  the  trial  as  is  material 
is  not  satisfied  by  printing  the  sten- 
ographer's minutes  in  liae-c  verba.  Zuck- 
er  v.  Blumenthal,  58  N.  Y.  Supp.  318, 
citing  Howland  v.  Woodruff,  60  N.  Y. 
73;  Jewell  v.  Van  Steenburgh,  58  N.  Y. 
8.3;  Evan  v.  Wavle,  4  Hun  (N.  Y.) 
804. 

"It  is  clearly  the  duty  of  the  ap- 
pellant to  furnish  the  testimony  in  such 
form  as  may  be  convenient  for  exami- 
nation by  the  appellate  court  and  also 
to  furnish  the  pleadings  and  the  cita- 
tion before  his  case  can  be  said  to  have 
been  prepared. ' '  Simpson  v.  Maney, 
100   N.   Y.   Supp.   620. 

43.  Kan.— Western  Union  Tel.  Co. 
V.  Eich,  19  Kan.  517,  27  Am.  Eep.  159. 
Minn. — Finnegan  v.  Brown,  90  Minn. 
396,  97  N.  W.  144;  Blake  v.  Lee,  38 
Minn.  478,  38  N.  W.  487.  N.  Y.— Car- 
man v.  Pultz,  21  N.  Y.  547;  McCready 
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c.  Printing  and  Indexing.  —  Printing  is  one  of  the  formalities 
usually  required  by  the  statutes  or  rules  of  court  in  the  preparation  of 
a  case  on  appeal."  But  it  is  not  necessary  that  the  case  made  be  in- 
dexed.48 

B.  Service.  —  1.  Necessity  for  Service. — Where  a  review  is 
sought  upon  a  case  made,  it  or  a  copy  thereof  must  be  served  upon  each 
adverse  party,  or  his  attorney,46  unless  service  has  been  waived.47 

2.  On  Whom  Served.  —  The  case  must  be  served  on  all  the  parties 
to  the  judgment  below  who  will  be  necessarily  affected  by  a  modifica- 


V.  Lindenborn,  24  Misc.  606,  54  N.  Y. 
Supp.  46.  N.  C. — Drake  v.  Connelly, 
107  N.  C.  463,  12  S.  E.  251;  Waugh  V. 
Andrews,  24  X.  0.   75. 

Contents  of  Exhibit. — The  court  can- 
not say  that  it  was  prejudicial  error 
to  admit  in  evidence  an  exhibit  with- 
out' knowing  the  contents  thereof.  Pat- 
terson v.  Western  Union  Tel.  Co.  (S.  C), 
71  S.  E.  235.  See  Smith  v.  Newell,  32 
Hun   (N.   Y.)   501. 

Identification  of  Papers  in  Evidence. 
Papers  in  evidence  should  not  be  strick- 
en from  the  proposed  case  because  not 
marked  for  identification  before  the 
trial,  where  no  question  as  to  their 
identity  was  raised.  Satkosky  v.  Jar- 
mulowsky,  9"i   N.  Y.  Supp.  555. 

Documentary  Evidence  Not  Marked 
in  Evidence. — On  the  settlement  of  the 
case,  a  letter  offered  in  evidence,  though 
not  marked  in  evidence,  is  sufficiently 
identified  where  subsequently  re- 
ferred to  and  used  by  both  sides  at 
the  trial.  McKeogh  v.  Browning,  125 
N.  Y.  Supp.  368. 

44.  Deveney  v.  Head,  64  App.  Div. 
615,  72  N.  Y.  Supp.  248;  Durham  v. 
Richmond,  etc.  R.  Co.,  108  N.  C.  399, 
12  S.  E.  1040,  13  S.  E.  1  (costs  of  print- 
ing); Hunt  v.  Richmond,  etc.  R.  Co., 
107   N.   C.  447,   12   S.   E.   378. 

This  requirement  is  strictly  enforced. 
Lvsaght  v.  Berkeley  Land  Co.,  41  S.  C. 
554,  19   S.  E.  747. 

That  the  case  is  printed  in  italics 
is  no  ground  for  dismissal.  Archer  v. 
Long,  35  S.  C.  5SS.  14  S.  E.  26. 

In  North  Carolina  the  pleadings  un- 
less material  need  not  be  printed.  Bar- 
bee  V.  Scoggins,  121  N.  C.  135,  28  S.  E. 
259. 

45.  Williamson  v.  Williamson,  15 
Okla.  680,  83  Pac.  718;  Archer  v.  Long, 
35  S.  C.  585,  14  S.  E.  24. 

46.  Kan. — Hughes  V.  Miller,  56  Kan. 
183,  42  Pac.  696;  Bank  of  Kincaid  v. 
Bronson,  8  Kan.  App.  858,  54  Pac.  504; 


Missouri  Pac.  R.  Co.  v.  Webster,  3 
Kan.  App.  106,  42  Pac.  '845.  N.  Y. 
Clarke  v.  Jewell,  1  How.  Pr.  224.  N.  C. 
Forte  v.  Boone,  114  N.  C.  176,  19  S.  E. 
632;  Rose  v.  Baker,  99  N.  C.  323,  5 
S.  E.  919. 

Where  a  case  made  is  served  and 
acknowledged  by  the  opposite  party, 
a  statement  of  something  which  oc- 
curred subsequent  to  said  service  can- 
not be  a  part  of  the  legal  "case  made," 
for  the  reason  that  the  said  statement 
has  not  been  served  upon  the  opposite 
party.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Ditmars,  3  Kan.  App.  459,  42  Pac.  833. 

But  in  New  York,  the  only  effect  of 
a  failure  to  serve  the  case,  is  to  rele- 
gate the  appellant  to  the  judgment  roll. 
Odell  v.  McGrath,  16  App.  Div.  ll)3,  45 
N.  Y.  Supp.  119. 

Return  of  Appellant's  Case. — §550  of 
the  North  Carolina  Code  which  pro- 
vides that  if  the  appellant's  case  is 
not  returned  by  the  appellee  in  five 
days  "with  objections"  it  shall  be 
"deemed  approved"  is  mandatory,  and 
a  failure  to  do  so  will  not  be  excused 
simply  because  he  relied  on  the  state- 
ment of  another  member  of  the  bar 
that  he  had  ten  days  in  which  to  serve 
his  counter  case,  nor  is  the  situation 
relieved  by  the  production  of  a  letter 
from  the  judge  of  the  court  below  stat- 
ing that  the  appellant's  case  is  exceed- 
ingly erroneous,  and  if  given  an  oppor- 
tunity he  will  correct  it.  Barber  v. 
Justice,  138  N.  C.  20,  50  S.  E.  445. 

47.  Missouri,  etc.  R.  Co.  v.  Webster, 
3   Kan.  App.   106,  42  Pac.  845. 

But  because  a  party  appears  and  ar- 
gues his  case  in  the  court  of  appeals 
he  is  not  estopped  from  complaining 
in  the  supreme  court  that  the  case  was 
not  served  in  time,  because  "this  mat- 
ter affects  the  jurisdiction  of  the  court 
over  the  subject-matter  and  cannot  be 
waived."  Atkin  v.  Nordyke-Marmon 
Co.,  60  Kan.  354,  56  Pac.  533. 
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tion  or  reversal  thereof,  otherwise  it  is  a  nullity.48  But  it  need  not  be 
served  upon  any  party  to  the  action  not  appearing  at  the  trial  and  who 
took  no  part  in  the  proceedings  from  which  the  appeal  is  taken.49 

3.  Manner  of  Service.  —  Statutory  requirements  as  to  the  manner 
of  serving  the  case  should  be  strictly  complied  with.60  An  attempted 
service  of  the  case  on  appeal  within  the  proper  time  by  one  not  author- 
ized to  make  it,81  is  invalid  and  a  nullity,  and  the  judgment  will  be 


48.  Kan. — Douglass  v.  Stewart,  8 
Kan.  App.  856,  56  Pac.  1127;  Sheridan 
V.  Snyder,  4  Kan.  App.  214,  45  Pac. 
1007.  N.  Y  —  Deveney  V.  Head,  64 
App.  Div.  615,  72  N.  Y.  Supp.  248. 
N.  C— Hicks  v.  Westbrook,  121  N.  C. 
131,   28   S.   E.   1S8. 

Rule  in  Criminal  Cases. — In  North 
Carolina  practice  a  statement  of  the 
case  on  appeal  by  the  defendants  in 
criminal  actions  must  be  submitted  to 
the  solicitor  of  the  district  for  accept- 
ance or  objection.  And  this  act  cannot 
be  performed  by  an  attorney  who  sim- 
ply appeared  for  a  private  prosecutor 
to  aid  the  state  in  the  trial,  but  who 
does  not  represent  the  state  in  the 
sense  of  one  of  its  sworn  officers.  State 
».  Clenny,  133  N.  C.  662,  45  S.  E.  525, 
citing  State  V.  Cameron,  121  N.  C.  572, 
28  S.  E.   139. 

The  solicitor  for  the  state  in  a  crim- 
inal case,  under  the  North  Carolina 
practice  must  serve  upon  the  defend- 
ants or  their  counsel  a  case  upon  ap- 
peal.    State  v.  Crook,  91  N.  C.  536. 

Every  co-defendant  in  error  must  be 
served  with  a  case  made,  otherwise  he 
has  no  notice  of  the  settlement  there- 
of. Hughes  V.  Miller,  56  Kan.  183, 
42  Pac.  696;  First  Nat.  Bank  v.  Pul- 
eifer,  7  Kan.  App.  813,  53  Pac.  771. 

Where  the  interests  of  several  par- 
ties on  the  same  side  are  identical  a 
case  on  appeal  may  be  served  on  any 
one  of  them;  but  when  their  interests 
are  different  and  they  are  represented 
by  different  counsel,  a  case  on  appeal 
must  be  served  on  each  set;  and  only 
as  to  such  as  are  so  served  will  a 
certiorari  be  granted  when  the  judge 
fails  to  settle  the  case  on  appeal.  Sho- 
ber  v.  Wheeler,  119  N.  C.  471,  26  S.  E. 
26. 

Effect  of  Failure  To  Serve  in  Time. 
On  an  appeal  from  the  special  term 
to  the  appellate  division  of  the  su- 
preme court,  the  respondent  is  entitled 
to  have  served  upon  him  the  case  upon 
which  the  appellant  relies  and  to  have  an 
opportunity  to  serve  amendments  there- 
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to.  By  failing  to  serve  the  case  within 
the  time  prescribed  by  the  rule  the  re- 
spondent is  authorized  to  apply  at  the 
special  term  for  an  order  declaring  he 
must  be  deemed  to  have  waived  his 
right  thereto.  Mcllvaine  v.  Steinson, 
85  App.   Div.  562,  83  N.  Y.  Supp.  285. 

49.  Johnson  v.  Ware,  67  Kan.  840, 
73  Pac.  99. 

50.  Serving  the  case  in  separate  and 
distinct  parts  is  no  ground  for  dis- 
missing the  appeal.  Archer  v.  Long, 
35   S.  C.  585,  14  S.  E.  24. 

Service  of  Copy. — In  North  Carolina, 
either  the  original  or  a  copy  may  be 
served  by  the  appellant  on  the  appellee. 
McDaniel  v.  Scurlock,  115  N.  C.  295, 
20  S.  E.  451. 

51.  McNeill  v.  Raleigh,  etc  R.  Co., 
117  N.  C.  642,  23  S.  E.  268. 

The  appellant's  case  on  appeal  can 
only  be  served  by  an  officer,  unless 
service  is  accepted.  McNeill  v.  Ealigh, 
etc.  R.  Co.,  117  N.  C.  642,  23  S.  E. 
268,  citing  Smith  v.  Smith,  119  N.  C. 
314,  25  S.  E.  878;  Forte  v.  Boone,  114 
N.  C.  176,  19  S.  E.  632;  State  v.  Price, 
110  N.  C.  599,  15  S.  E.  116;  State  v. 
Johnson,  109  N.  C.  852,  13  S.  E.  843; 
Allen  v.  Strickland,  100  N.  C.  225,  6 
S.  E.  780. 

A  case  on  appeal  or  eounter  case 
must  be  served  by  the  sheriff,  unless 
service  be  accepted  in  writing  and  made 
a  part  of  the  record.  Herbin  v.  Wag- 
oner,  118  N.  C.   656,  24  S.  E.   490. 

By  Clerk. — The  attempted  service  of 
a  case  on  appeal  by  the  clerk  is  a 
nullity.  Cummings  V.  Hoffman,  113 
N.  C.  267,  18  S.  E.  170. 

The  service  of  a  case  on  appeal  by 
counsel  is  a  nullity  unless  the  defec- 
tive service  be  waived  by  agreement 
in  writing  or  by  conduct  showing  a 
waiver,  such  as  by  returning  the  ap- 
pellant's case,  with  exceptions  thereto, 
and  without  objecting  to  the  defective 
service.  Boberts  V.  Partridge,  118  N.  C, 
355.    24    S.    E.    15. 

Where  service  of  a  case  on  appeal 
is  made  by  mail,  on  the  last  day  for 
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affirmed  unless  error  appears  on  the  face  of  the  record  proper." 

4.     Limitations  As  To  Time.  —  a.    In  General.  —  The  ca.se  must  be 
served  within  the  time  required  by  the  statute  or  an  order  of  court,** 


service,  instead  of  by  an  officer,  the 
failure  to  promptly  return  the  case 
does  not  estop  the  appellee  to  deny  the 
legality  of  the  service,  since,  if  the 
case  had  been  promptly  returned,  it 
would  have  been  too  late  to  have  it 
legally  served.  Smith  v.  Smith,  119 
N.  C.  311,  25  S.  E.  877. 

Waiver. — The  requirement  of  the  North 
Carolina  Code  as  to  service  of  a  case 
on  appeal  by  an  officer  may  be  waived 
by  agreement  of  counsel,  express  or 
implied.  Willis  v.  Atlantic,  etc.  R.  Co., 
119  N.  C.  71S,  25  S.  E.  790. 

But  the  legal  mode  of  service  of  a 
case  on  appeal  is  not  waived  by  an 
agreement  of  counsel  for  the  appellee 
that  the  appellant  is  "to  serve  the 
case  on"  appellee  by  a  certain  time. 
Smith  v.  Smith,  119  N.  C.  311,  25  S.  E. 
877. 

Where  one  of  several  attorneys  for 
the  appellee,  on  being  asked  to  accept 
service  of  the  case  on  appeal,  said  that 
he  had  no  authority  to  do  so,  and  ad- 
vised that  the  case  be  sent  to  the 
other  counsel;  held,  that  such  direction 
was  not  a  waiver  of  the  legal  mode  of 
service  so  as  to  authorize  a  service 
by  mail.  Smith  v.  Smith,  119  N.  C.  311, 
25  S.  E.  877. 

52.  Cunimings  V.  Hoffman,  113  N.  C. 
267,  18  S.  E.  170. 

Upon  a  counter  affidavit  that  in  fact 
there  had  been  service  by  a  proper  of- 
ficer in  due  time,  the  case  may  be  con- 
tinued. McNeill  v.  Raleigh,  etc.  R. 
Co.,  117  N.  C.  642,  23  S.  E.  268. 

53.  Kan. — Rogers  v.  Traders'  Nat. 
Bank,  60  Kan.  855,  55  Pac.  463; 
Schweitzer  v.  City  of  Wichita,  8  Kan. 
App.  859,  54  Pac.  321.  N.  C— Hicks 
c.  Westbrook,  121  N.  C.  131,  28  S.  E. 
188;  McNeill  v.  Raleigh,  etc.  R.  Co., 
117  N.  C.  642,  23  S.  E.  263.  Okla. 
Turley  v.  Hayes  &  Shirk,  115  Pac.  769. 

Where  a  case  was  not  served  on  de- 
fendants until  nearly  nine  months  after 
the  final  order  quashing  a  summons 
and  setting  aside  the  service  thereof 
on  a  defendant  was  made,  and  the  time 
was  not  extended  by  the  court,  held, 
that,  under  sections  588  and  589,  ch. 
95,  Gen.  St.  1897,  the  case  was  served 
too  late,  and  the  appellate  court  is  with- 
out jurisdiction   to  review  the   alleged 


error.  Kauter  v.  Entz,  8  Kan.  App, 
788,  61  Pac.  818. 

In  Kansas  the  case  must  be  made 
and  served  within  three  days  after  the 
rendition  of  the  judgment.  White  V. 
Atchison,  etc.  R.  Co.,  74  Kan.  778,  88 
Pac.  54;  Union  Park  Land  Co.  v.  Muret, 
57  Kan.  192,  45  Pac.  589. 

South  Carolina. — Code  of  Civil  Pro- 
cedure, §345,  requires  that  the  case 
with  exceptions  shall  be  served  within 
thirty  days  after  notice  of  appeal.  War- 
ren v.  Wilson  (S.  C),  71  S.  E.  513. 

In  Oklahoma,  a  party  desiring  to  ap- 
peal has  three  days  under  the  statute 
in  which  to  serve  a  case  made  after 
the  entry  of  the  judgment  or  order 
appealed  from;  and,  unless  the  case 
made  is  served  within  that  time,  or 
within  the  extension  of  time  allowed 
by  the  court  or  judge  within  such 
time,  the  case  made  is  void,  and  will 
not  be  considered  by  an  appellate 
court.  School  Dist.  v.  Cox.  27  Okla. 
459,  112  Pac.  1041;  McCoy  V.  McCoy, 
27  Okla.  371,  112  Pac.  1040;  Willson 
v.  Willson,  27  Okla.  419,  112  Pac.  970; 
Lathim  v.  Schlack,  27  Okla.  522,  112 
Pac.  968;  Carr  v.  Thompson,  27  Okla. 
7,    110    Pac.    667;    Cowan    v.    Maxwell, 

27  Okla.  87,  111  Pac.  388;  Tankford  v. 
Wallace,  26  Okla.  857,  110  Pac.  672; 
Bettis  v.  Cargile,  23  Okla.  301,  100  Pac. 
436;  Board  of  Comrs.  V.  Porter,  19  Okla. 
173,  92  Pac.  152. 

Curing  or  Waiving  Failure  To  Serve 
in  Time. — "The  failure  to  serve  the 
case  on  appeal  within  the  time  fixed 
by  law  is  not  cured  by  the  judge 's  set- 
tling the  case  on  appeal.  Fore  v. 
Boon,  114  N.  C.  176,  19  S.  E.  632;  Mc- 
Neill v.  Raleigh,  etc.  R.  Co.,  117  N.  C, 
642,  23  S.  E.  268."  Barms  V.  Wil- 
mington  &  W.  R.   Co.,  121   N.  C.   504, 

28  S.  E.  187. 

Simply  because  the  trial  judge  has 
settled  the  case  on  appeal  will  not  cure 
the  failure  to  serve  the  case  in  apt 
time.  Cozart  v.  Assurance  Co.,  142 
N.  C.  522,  55  S.  E.  411. 

It  is  competent  for  counsel  who  ac- 
cepted service  of  the  case  on  appeal, 
after  the  time  limited  by  statute,  to 
add  to  his  indorsement  the  date,  and 
that  he  did  not  waive  the  objection 
that  the   case   was   presented  too   late. 
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unless  the  delay  is  waived,  and  this  waiver  may  be  either  express  or 
implied.54  An  attempted  service  by  a  proper  officer,  but  after  the 
time  limited  for  service  has  expired,  is  of  no  effect.55 

b.  Computation  of  Time.  —  (I.)  In  General.  —  Ordinarily  the  time 
in  which  a  case  must  be  prepared  and  served  is  computed  from  the 
rendition  or  entry  of  final  judgment.56 


Such  indorsement  is  properly  certified  | 
by  the  clerk  as  a  part  of  the  proceed- 
ings in  the  case.  Cummings  V.  Hoff- 
man, 113  N.  C.  267,  18  S.  E.  170, 
following  Barrus  V.  Wilmington  &  W. 
R.  Co.,  121  N.  C.  504,  28  S.  E.  187. 

Hearing  and  Determination.  —  If 
there  is  any  dispute  of  fact  as  to 
whether  there  was  service  in  time,  it 
is  proper  that  it  should  be  submitted 
to  the  court  below  (Cummings  v. 
Hoffman,  113  N.  C.  267,  18  S.  E.  170; 
Walker  v.  Scott,  102  N.  C.  4S7,  9  S.  E. 
488).  Hicks  v.  Westbrook,  121  N.  C. 
131,  28  S.  E.   188. 

Effect  of  Failure  To  Serve  in  Time. 
If  the  court  below  finds  as  a  fact  that 
there  was  no  service  of  the  appellant's 
case  in  the  statutory  time,  he  may  di- 
rect that  the  appellant's  case  on  ap- 
peal be  stricken  from  the  file.  Hicks 
v.  Westbrook,  121  N.  C.  131,  28  S.  E. 
188. 

In  New  York  the  practice  is  for  the 
respondent  to  move  for  an  order  declar- 
ing that  the  appellant  has  waived  his 
right  to  a  case  on  appeal.  Thereafter 
he  has  the  right  to  have  his  case  heard 
upon  the  judgment  roll.  Mcllvaine  v. 
Steinson,  85  App.  Div.  562,  83  N.  Y. 
Supp.  285. 

But  the  appeal  cannot  be  dismissed 
for  this  reason.  Brown  v.  Heacock,  9 
How.  Pr.   (N.  Y.)   345. 

Force  of  Judge's  Certificate. — Where 
it  affirmatively  appears  in  the  record 
that  the  case  made  was  not  served  in 
due  time,  the  certificate  of  the  trial 
judge  that  it  was  duly  served  in  due 
time  is  not  sufficient;  the  certificate  of 
the  judge  to  the  case  made  imports 
only  the  truthfulness  of  the  preceding 
statements  in  the  case.  Carr  v.  Thomp- 
son,  27   Okla.   7,  110  Pac.  667. 

54.  Minn. — State  V.  Baxter,  38  Minn. 
137,  36  N.  W.  108.  N.  Y.— Schreyer  v. 
Holborrow,  26  Hun  468.  S.  C— Mes- 
servy  v.  Messervy,  80  S.  C.  277,  61 
S.  E.  442. 

55.  McNeill  v.  Raleigh,  etc.  R.  Co., 
117  N.  C.  642,  23  S.  E.  268;  Rosenthal  v. 
Roberson,  114  N.  C.  594,  19  S.  E.   667. 


And  a  case  made  not  served  within 
the  time  allowed  by  the  statute,  or 
within  an  extension  of  time  allowed  by 
the  judge  or  the  court  within  that  time, 
is  void,  and  cannot  be  considered  by 
the  appellate  court.    Lathim  v.  Schlack, 

27  Okla.   522,   112   Pac.    968;    Bettis   v. 
Cargile,  23  Okla.  301,  100  Pac.  436. 

Where  a  plaintiff  in  error  fails  to 
serve  a  case  upon  the  opposite  party 
or  his  attorney  within  the  prescribed 
time,  it  is,  as  to  such  party,  a  nullity, 
and  the  court  or  judge  has  no  power 
thereafter  to  allow  and  settle  it. 
Hughes  v.  Miller,  56  Kan.  183,  42  Pac. 
696,  citing  Funsten  v.  Fox,  51  Kan.  682, 
33  Pac.  306. 

56.  Kan. — Board  of  Comrs.  v.  Rush, 
58  Kan.  816,  50  Pac.  874.  Mich.— Rich- 
ardson v.  Yawkey,  9  Mich.  139,  holding 
that  the  appellant  is  not  entitled  to 
written  notice  of  the  judgment.  Okla. 
Harrison  v.  Osborn,  114  Pac.  330. 

In  Nevada  the  statement  of  the  case 
must  be  prepared  within  20  days  after 
the  entry  of  such  judgment  or  order. 
State  V.  Murphy,  29  Nev.  247,  88  Pac. 
335. 

In  New  York  time  does  not  begin 
to  run  until  after  notice  of  the  judg- 
ment. French  v.  Powers,  80  N.  Y.  146; 
Kohn  v.  Manhattan  R.  Co.,  8  Misc.  415, 

28  N.  Y.   Supp.   665. 

In  Minnesota  in  actions  tried  before 
the  court  without  a  jury,  the  time  for 
serving  the  case  does  not  commence  to 
run  until  service  of  the  notice  of  filing 
the  decision.  State  V.  Kelly,  94  Minn. 
407,   103   N.   W.   15. 

But  the  rule  is  otherwise  where  after 
the  decision  has  been  filed  the  parties 
take  notice  thereof  and  enter  into  a 
stipulation  fixing  a  time  for  the  settle- 
ment of  the  case.  In  such  case  the 
parties  are  governed  by  the  terms  of 
the  stipulation.  State  V.  Kelly,  94 
Minn.   407,   103   N.  W.  15. 

In  North  Carolina,  the  time  is  com- 
puted from  the  "actual"  adjournment 
of  the  court,  meaning  the  time  the 
judge    leaves   the    court.      Delafield    v. 
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(II.)  Inclusion  and  Exclusion  of  Days.  —  In  computing  the  time  given 
by  the  court  to  make  and  serve  a  case  made,  the  first  day  is  excluded 
and  the  last  day  is  included ;  and  where  the  Last  day  is  Sunday  it  is  also 
excluded.67 

(III.)  Effect  of  Motion  for  New  Trial. —And  where  a  motion  for  a 
new  trial  is  made,  the  time  in  which  to  serve  the  case  begins  to  run 
from  the  decision  on  such  motion.08 

(IV.)  Effect  of  Stay  of  Proceedings. —  A  stay  of  proceedings  granted 
by  the  court  below  also  prolongs  the  time  for  serving  the  case  upon 
the  adverse  party.69 


Lewis  Mercer  Const.  Co.,  115  N.  C.  21, 
20  S.  E.  167. 

57.  Sorruton  v.  Hall,  6  Kan.  App. 
714,  50  Pac.  9G4. 

The  trial  court  extended  the  time  to 
make  and  serve  a  rase  made  "until" 
the  20th  day  of  February,  1895.  Held, 
that  the  last  day  named  in  the  order 
is  to  be  included  as  part  of  the  time 
allowed,  and  service  of  the  case  on  the 
20th  was  made  in  time.  Consolidated 
Kansas  City  Smelt.  &  Ref.  Co.  V.  Peter- 
son,  8  Kan.  App.  316,  55  Pac.  673. 

Where  the  time  for  serving  a  case 
made  expires  on  a  holiday,  the  plaintiff 
in  error  has  the  next  succeeding  day 
in  which  to  make  such  service.  Boyn- 
ton  Land  Co.  v.  Runyan,  116  Pac.  809. 

58.  Kan. — Darling  v.  Atchison,  etc. 
R.  Co.,  76  Kan.  S93,  93  Pac.  612,  94 
Pac.  202;  Missouri  Pac.  R.  Co.  v. 
Haynes,  1  Kan.  App.  586,  42  Pac.  259, 
following  Mound  City  Mut.  Life  Ins. 
Co.  V.  Twining,  19  Kan.  349,  367.  Minn. 
Van  Brunt  V.  Kinney,  51  Minn.  337, 
53  N.  W.  643.  Okla  —  Hogan  v.  Bailey, 
27  Okla.  15,  110.  Pac.  890;  Springfield 
Fire  &  M.  Ins.  Co.  v.  Gish,  Brook  & 
Co.,  23  Okla.  824,  102  Pac.  70S;  s.  c. 
102  Pac.  713;  Southern  Pine  Lumb.  Co. 
v.  Ward,  16  Okla.  131,  85  Pac.  459. 

But  the  filing  of  an  unnecessary  mo- 
tion will  not  extend  the  time  withiri 
which  a  case  must  be  made  and  served. 
Schnitzler  v.  Green,  5  Kan.  App.  656, 
47  Pac.  990;  Schweitzer  V.  City  of 
Wichita,  8  Kan.  App.  859,  54  Pac.  321. 

The  supreme  court  of  Kansas  has 
held  that,  "where  a  motion  for  a  new 
trial  is  necessary  to  present  to  this 
court  the  questions  of  which  plaintiff 
in  error  complains  in  his  petition,  the 
time  within  which  to  make  and  serve 
the  case-made  begins  to  run  from  the 
overruling  of  the  motion  for  a  new 
trial,  and  that,  where  the  motion  for 
a  new  trial  is  unnecessary  to  present 


to  this  court  for  review  the  matters 
lined  of  in  the  petition  in  error, 
such  time  begins  to  run  from  the  entry 
of  the  judgment."  Springfield  Fire  & 
Marine  Ins.  Co.  V.  Gish,  Brook  &  Co., 
23  Okla.  824,  102  Pac.  708,  c 
Union  Park  Land  Co.  v.  Muret,  57  Kan. 
192,  45  Pac.  589;  Mound  City  Mut. 
Life  Ins.  Co.  v.  Twining,  19   Kan.  349. 

The  filing  of  a  motion  for  a  new 
trial  where  there  has  been  no  trial,  and 
where,  under  the  pleadings,  the  plain- 
tiff is  entitled  to  judgment,  does  not 
have  the  effect  of  extending  the  time 
within  which  the  defendant  may  make 
a  case  to  present  to  the  appellate  court 
errors  in  the  form  of  the  judgment. 
Union  Park  Land  Co.  v.  Muret,  57 
Kan.   192,  45  Pac.   589. 

Where  a  demurrer  to  evidence  is  sus- 
tained, a  motion  for  a  new  trial  is 
neither  necessary  nor  proper,  and  the 
fact  that  such  a  motion  is  filed  will 
not  enlarge  the  time  within  which  a 
case  may  be  made  upon  which  to  re- 
view the  ruling  on  the  demurrer.  White 
V.  Atchison,  T.  &  S.  F.  R.  Co.,  74  Kan. 
778,  88  Pac.  54;  Van  Tuyl  v.  Morrow 
(Mont.),  92  Pac.  303. 

Where  a  case  is  tried  on  an  agreed 
statement  of  facts  no  motion  for  a  new 
trial  is  necessary,  and  therefore  the 
filing  of  such  motion  does  not  extend 
the  time  beyond  the  three  days  from 
the  judgment  in  which  to  make  and 
serve  case  or  apply  for  extension  of 
time.  Atkins  v.  Nordyke,  60  Kan.  354, 
56  Pac.  533. 

In  New  York  a  case  must  be  made 
and  served  within  ten  days  after  the 
trial,  if  the  trial  is  by  jury,  and  this 
applies  to  motions  for  new  trial  which 
were  not  made  until  after  the  trial. 
Martin  v.  Piatt,  53  Hun   (N.  Y.)   42. 

59.  State  v.  Searle,  81  Minn.  467. 
84  N.  W.  324;  Wade  v.  Wade,  1  How. 
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c.  Excuses  for  Failure  To  Serve  in  Time.  —  An  excuse  for  failure 
to  serve  the  case  in  time  is  sufficient  if  it  is  such  as  would  move  the 
court  to  grant  an  extension  of  time  to  perfect  the  appeal.60 

d.  Extension  of  Time.  —  (I.)  Eight  To  Grant  Extension.  —  In  most  jur- 
isdictions the  statutes  or  rules  of  court  authorize  the  trial  judge  to  ex- 
tend the  time  in  which  to  make  and  serve  a  case.81  In  those  jurisdictions 
in  which  the  case  on  appeal  is  not  regarded  as  a  prerequisite  to  per- 
fecting the  appeal,  the  time  to  serve  a  case  may  be  extended  even 
after  the  time  originally  allowed  has  expired.62  But  in  others  the  rule  is 
that  after  the  time  allowed  by  law  or  granted  by  the  court  to  make 
and  serve  a  case  made  for  the  reviewing  court  expires,  the  court  is 
without  jurisdiction  to  allow  a  further  extension  of  time  for  that 
purpose,63  and  such  power  cannot  be  conferred  upon  the  court  or  judge 


Pr.    (N.  Y.)    7;   Livingston  v.  Miller,  1 
Code  Rep.  (N.  Y.)  117. 

60.  Warren  V.  Wilson  (S.  C),  71 
S.  E.  513. 

The  fact  that  no  judgment  has  been 
entered  may  excuse  the  failure  to 
serve  the  case  within  thirty  days  after 
notice  of  appeal,  as  required  in  South 
Carolina.  Warren  v.  Wilson  (S.  C),  71 
S.  E.  513,  citing  American  Pub.  Co.  V. 
Gibbes,  59  S.  C.  215,  37  S.  E.  753. 

Where  the  appellant's  failure  to  serve 
his  case  within  the  time  required  by 
statute  is  due  to  some  default  on  the 
part  of  the  appellee,  an  extension  of 
time  will  then  be  granted  to  the  ap- 
pellant to  serve  the  case.  Warren  v. 
Wilson   (S.  C),  71  S.  E.  513. 

But  it  is  no  defense  to  a  failure  of 
the  appellant  to  serve  his  case  within 
time  to  say  that  the  negligence  is  the 
negligence  of  the  counsel  and  not  the 
negligence  of  the  party.  In  such  cases 
the  remedy  of  the  client  is  by  action 
against  the  counsel  for  the  damages 
sustained,  if  any.  Cozart  0.  Assurance 
Co.,  142  N.  C.  522,  55  S.  E.  411. 

A  custom  and  general  understanding 
amongst  the  bar  in  the  county  where 
the  case  was  tried  that  no  advantage 
will  be  taken  of  the  failure  to  serve 
a  case  or  counter  case  on  appeal  in  apt 
time,  cannot  prevail  against  the  terms 
of  the  statute  regulating  appeals,  nor 
against  the  agreement  of  the  parties. 
Cozart  v.  Assurance  Co.,  142  N.  C.  522, 
55  S.  E.  411. 

Nor  is  the  inability  to  print  the  case 
in  the  required  time  because  of  its 
bulk,  any  excuse;  an  extension  of  time 
should  be  requested.  Lysaght  v.  Berke- 
ley Land  Co.,  41  S.  C.  554,  19  S.  E. 
747. 


61.  Kan. — Chicago,  etc.  R.  Co.  v. 
Guild,  8  Kan.  App.  368,  55  Pac.  555. 
Mich. — Detroit  v.  Hosmer,  144  Mich. 
696,  106  N.  W.  399,  108  N.  W.  283. 
Minn. — Volmer  v.  Stagerman,  25  Minn. 
234.  N.  Y. — Adams  v.  Sage,  13  How. 
Pr.  18;  In  re  Tilby's  Estate,  1  How. 
Pr.  (N.  S.)  452;  Thompson  v.  Blanch- 
ard,  1  Code  Rep.  105.  S.  C— Lysaght 
v.  Berkeley  Land  Co.,  41  S.  C.  554, 
19  S.  E.  747. 

The  period  for  which  an  extension 
of  time  to  make  and  settle  a  case  may 
be  granted  is  regulated  by  statute  or 
rules  of  court  in  the  various  jurisdic- 
tions. Nolan  v.  Garrison,  149  Mich.  56, 
112   N.  W.   714. 

In  Michigan  the  appellant  may  have 
the  testimony  settled  by  the  court  in  a 
chancery  case,  or  transmitted  by  the 
register  in  chancery.  If  he  chooses  the 
latter  of  these  two  methods,  his  mo- 
tion for  an  extension  of  time  to  set- 
tle the  case  will  not  be  granted.  Hughes 
V.  Love,  136  Mich.   169,  98  N.  W.  977. 

In  New  York  a  surrogate  has  this 
power  by  rule  of  court.  In  re  Wil- 
liams, 6  Misc.  512,  27  N.  Y.  Supp. 
433. 

62.  Odell  V.  McGrath,  16  App.  Div. 
103,  45  N.  Y.  Supp.  119. 

In  North  Dakota  the  trial  court  may 
enlarge  the  time  within  which  to  pre- 
pare and  serve  a  statement  of  the  case, 
even  though  the  statutory  period  for 
settling  such  statement  has  expired. 
Aultman  v.  Clausen,  18  N.  D.  483,  121 
N.  W.  64. 

63.  Kan. — Ferree  v.  Walker,  54  Kan. 
49,  36  Pac.  738;  Hammerslough  v. 
Hackett,  30  Kan.  57,  1  Pac.  41;  Aetna 
Life  Ins.  Co.  v.  Koons,  26  Kan.  215; 
Garden  City  v.  Merchants'  &  Farmers' 
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by  agreement  of  the  parties  thai  such  extension  may  be  granted  and 
by  acquiescence  of  the  court  therein.94 

(II.)  The  Motion  or  Application.  —  (A.)  To  Whom  Made.  — As  a  general 
rule  the  application  for  an  order  to  extend  the  time  in  which  to  pre- 
pare and  serve  a  statement  of  the  case  must  be  made  to  the  trial  court.'1'' 
(B.)  Notice  of  Application. —  In  the  absence  of  a  statute  requiring  it, 
notice  of  an  application  for  an  extension  of  time  in  which  to  make 
and  serve  the  case,  need  not  be  served  on  the  opposite  party.86 

(III.)  Who  May  Grant  the  Extension. —  The  judge  in  possession  of  the 
office  or  the  court  at  the  time  the  extension  is  made  is  the  proper  per- 
son or  tribunal  to  extend  the  time  for  making  and  serving  the  case 
made;  a  judge  or  a  judge  pro  ton  after  his  term  of  office  has  expired, 
cannot  extend  the  time  for  making  and  serving  the  case  made.87  Parties 


Nat.  Bank,  8  Kan.  App.  785,  60  Pac. 
823;  Chicago,  B.  &  Q.  R.  Co.  V.  Guild, 
8  Kan.  App.  068,  55  Pac.  555;  Phelps 
&  Bigelow  Windmill  Co.  V.  Doming,  6 
Kan.  App.  502,  50  Pac.  944;  St.  Louis 
&  S.  F.  R.  Co.  V.  Stevens,  3  Kan.  App. 
176,  181,  43  Pac.  434;  Missouri  Pac.  R. 
Co.  v.  Haynes,  1  Kan.  App.  586,  42 
Pac.  259.  Mich. — Detroit  v.  Hosmer, 
144  Mich.  696,  106  N.  W.  399,  108  N.  W. 
283.  Okla  — Soliss  v.  Davis,  114  Pac. 
609;  Maddox  v.  Drake,  27  Okla.  418, 
112  Pac.  969;  Lathim  v.  Schlaek,  27 
Okla.  522,  112  Pac.  96S;  Mutual  Trust 
Co.  v.  Farmers'  Loan  &  Sec.  Co.,  27 
Okla.  414,  112  Pac.  967;  Ellis  v.  Carr, 
25  Okla.  874,  108  Pac.  1101;  London  & 
Lancashire  Fire  Ins.  Co.  v.  Cummings, 
23  Okla.  126,  99  Pac.  654;  Board  of 
Comrs.  v.  Porter,  19  Okla.  173,  92  Pac. 
152;  Noyes  v.  Tootle,  8  Okla.  505,  58 
Pac.  652;  Board  of  County  Comrs.  v. 
Hubble,  8  Okla.  209,  57  Pac.  163; 
Blanchard  V.  United  States,  6  Okla. 
587,  52  Pac.  736;  Sigman  v.  Poole,  5 
Okla.  49  Pac.  944;  United  States  v. 
Choctaw  O.  &  G.  B.  Co.,  3  Okla.  404, 
41  Pac.  729;  Abel  t>.  Blair,  3  Okla. 
399,  41   Pac.   342. 

An  order  of  court  extending  the  time 
for  serving  a  case  made  which  is  en- 
tered after  the  time  has  expired  is 
without  authority.  Chicago,  etc.  R.  Co. 
v.  Guild,  8  Kan.  App.  368,  55  Pac.  555; 
Noyes  v.  Tootle,  8  Okla.  505,  58  Pac. 
652;  United  States  v.  Choctaw,  O.  & 
G.  R.  Co..  3  Okla.  404,  41  Pac.  729; 
Abel  v.  Blair,  3  Okla.  399,  41  Pac. 
342. 

"In  Robertson  v.  Curtis,  68  Kan. 
814,  74  Pac.  156,  the  official  stenog- 
rapher neglected  to  prepare  a  transcript 
of    the    proceedings    within    the    time 


granted  for  making  and  serving  the 
case.  For  this  neglect,  the  plaintiff  in 
error  was  in  no  way  responsible;  but 
the  court  held  that  such  fact  did  not- 
authorize  the  trial  court  to  make,  after 
the  expiration  of  time  previously 
granted  for  serving  the  case  had  ex- 
pired, a  second  order  fixing  the  time 
within  which  the  case-made  could  be 
made  and  served."  Soliss  c.  Davis 
(Okla.),  114  Pac.  609. 

Where,  by  an  order  of  the  judge  of 
a  district  court,  the  time  for  making 
and  serving  a  case  was  extended  to 
March  22,  the  time  for  serving  such 
case  expired  March  21  at  midnight, 
and  a  case  served  under  an  order 
made  on  March  22,  granting  a  further 
extension  of  thirty  days,  would  not  be 
served  in  time.  Garden  City  v.  Mer- 
chants' &  Farmers'  Nat.  Bank,  8  Kan. 
App.  785,  60  Pac.  823. 

64.  Aetna  Life  Ins.  Co.  v.  Koons,  26 
Kan.  215;  Soliss  V.  Davis  (Okla.),  114 
Pac.  609. 

65.  Aultman  v.  Clausen,  18  N.  D. 
483,  121  N.  W.  64  (holding  that  the 
supreme  court  has  no  jurisdiction  to 
entertain   such   an   application). 

This  motion  must  be  submitted  be- 
fore the  time  already  granted  has 
elapsed.  Security  Inv.  Co.  V.  Love,  43 
Kan.  157,  23  Pac.  161. 

66.  White  v.  Whitcomb,  13  Idaho 
490,  90  Pac.  1080;  Clark  v.  Ford,  7  Kan. 
App.  332,  51  Pac.  938. 

67.  Wallace  v.  Caldwell,  9  Kan. 
App.  538,  59  Pac.  379;  Waterfield  v. 
Hutchinson  Nat.  Bank,  6  Kan.  App. 
743,  50  Pac.  971. 

It  has  also  been  held  (Blanchard  v. 
United  States,  6  Okla.  5S7,  52  Pac. 
736)  that  a  judge  of  the  district  court 
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cannot  extend  the  time  by  stipulation  among  themselves,  unless 
approved  by  the  court  or  judge.68 

(IV.)  Computation  of  Time.  —  Where  an  order  is  made  extending  the 
time  in  which  to  make  and  serve  a  case,  the  period  of  time  granted 
by  the  order  begins  to  run  from  the  date  of  making  the  order.69 

(V.)  The  Order  of  Court.  —  There  must  be  an  order  of  the  court  extend- 
ing the  time  to  make  and  serve  the  case.70 

Compliance  With  Order. —  And  such  order  must  be  strictly  and  liter- 
ally complied  with,  or  the  case  is  invalid  and  cannot  be  settled  by  the 
trial  judge.71 

5.  Acknowledgment  and  Proof  of  Service.  —  Acknowledgment  or 
acceptance  of  service  by  the  appellee  is  sometimes  required.72  Service  of 
the  case  may  be  shown  by  extrinsic  evidence.73 


has  no  power  to  extend  the  time  to 
make  a  case  made  when  he  is  out  of 
the  territory  and  that  orders  so  made 
are  void. 

68.  Atkins  V.  Nordyke-Marmon  Co., 
60  Kan.  354,  56  Pac.  533;  Giinbel  v.  \ 
Turner,  36  Kan.  679,  14  Pac.  255; 
Aetna  Life  Ins.  Co.  v.  Koons,  26  Kan.  | 
215;  Weeks  V.  Medler,  18  Kan.  425; 
Junction  C.  &  Ft.  K.  E.  Co.  V.  Wing- 
field,  16  Kan.  217;  McCoy  v.  McCoy, 
27  Okla.  371,  112  Pac.  1040;  J.  W. 
Kipey  &  Son  V.  Art  Wall  Paper  Mill, 
27  Okla.  600,  112  Pac.  1119;  Bettis  v. 
Cargile,  23  Okla.  301,  100  Pac.  436; 
Horner  V.  Christy,  4  Okla.  553,  46  Pac. 
561. 

69.  Soliss  v.  Davis  (Okla.),  114  Pac. 
609. 

70.  German  Ins.  Co.  v.  Kirkendall, 
64  Kan.  884,  67  Pac.  443;  Hoffman  v. 
Loomis,  18  Wend.    (N.  Y.)   513. 

"A  purported  order  of  the  trial 
judge,  extending  the  time  in  which  to 
make  and  serve  a  case-made,  is  with- 
out force,  where  the  case-made  fails  to 
show  affirmatively  that  such  order  was 
made,  and  where  it  does  not  appear 
that  such  order  was  ever  filed  in  the 
ease  in  the  lower  court,  or  entered  of 
record  upon  the  journal  of  the  court, 
as  required  by  §4731,  Wilson's  Rev.  & 
Ann.  St.  1903."  Springfield  Fire  &  M. 
Ins.  Co.  V.  Gish,  Brook  &  Co.,  23  Okla. 
824,   102   Pac.   708;    s.   c.   102   Pac.    713. 

Rendition  of  Order. — A  trial  court 
or  judge  is  without  authority  to  make, 
before  the  order  or  judgment  appealed 
from  is  rendered,  an  order  extending 
the  time  within  which  to  make  and 
serve  a  ease  made.  Planters'  Mut.  Ins. 
Assn.  v.  Rose,  27  Okla.  530,  112  Pac. 
966. 


The  trial  judge  may  make  this  order 
at  chambers,  or  in  open  court  (Baker 
v.  Hall,  29  Kan.  617),  or  the  successor 
in  office  of  the  trial  judge  may  make 
the  order  (Hulme  V.  Diffenbacher,  53 
Kan.  181,  36  Pac.  60),  but  not  while 
he  is  out  of  the  state  lines  (Dunn  V. 
Travis,  45  Kan.  541,  26  Pac.  247). 

Filing  of  Order. — It  is  absolutely  es- 
sential that  an  order  allowing  addi- 
tional time  in  which  to  make  and  serve 
a  case  made  should  appear  to  have 
been  filed  with  the  clerk  of  the  lower 
court,  or  made  a  part  of  the  record 
of  that  court.  Casner  v.  Smith  (Okla.), 
114  Pac.  255,  citing  Ellis  V.  Carr,  25 
Okla.  874,  108  Pac.  1101;  Springfield 
Fire  Ins.  Co.  v.  Gish,  23  Okla.  824,  102 
Pac.  708. 

But  the  rule  is  otherwise  in  Kansas. 
Kansas  City  R.  Co.  V.  Langley,  70  Kan. 
453,  78  Pac.  858. 

71.  Kan. — Rhoades  v.  Rhoades,  6 
Kan.  App.  739,  50  Pac.  972;  Waterfield 
v.  Hutchinson  Nat.  Bank,  6  Kan.  App. 
743,  50  Pac.  971.  Minn. — Van  Brunt 
v.  Kinney,  51  Minn.  337,  53  N.  W.  643. 
Okla. — Carr  v.  Thompson,  27  Okla.  7, 
110  Pac.  667.  Compare  Volmer  V. 
Stagerman,  25  Minn.  234. 

Construction  of  Order. — An  order  ex- 
tending the  time  in  which  to  make  a 
case  does  not  necessarily  include  an 
extension  of  the  time  in  which  to  serve 
the  same,  because  the  Kansas  statute 
draws  a  clear  distinction  between  mak- 
ing and  serving  a  case.  Chicago,  B. 
&  Q.  R.  Co.  v.  Guild,  8  Kan.  App.  368, 
55  Pac.  555. 

72.  Roberts  v.  Partridge,  118  N.  C. 
355,  24  S.  E.  15. 

73.  Russell  v.  Anthony,  21  Kan. 
1450;  Board  of  County  Cinrs.  v.  Citizens' 
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Vn.  AMENDMENTS  OR  COUNTERCASE.  —  The  case  is  served 
on  the  adverse  party  so  that  he  may  suggest  amendments  thereto,  and 
appear  at  the  appointed  place  for  settlement,  to  contend  for  their 
allowance.74 


Nat.  Bank,  6  Kan.  App.  330,  51  Pac. 
55;  Atchison,  etc.  R.  Co.  v.  Ditmars, 
3  Kan.  App.  459,  43  Pac.   833. 

But  properly  the  record  should  6how 
that  the  case  was  served  on  the  de- 
fendant in  error  as  required  by  stat- 
ute. Hunter  V.  Cross,  52  Kan.  283,  34 
Pac.  781;  Atchison,  etc.  R.  Co.  v.  Dit- 
mars, 3   Kan.   App.  459,  43   Pac.  833. 

•  74.  Kan.— Christie  v.  Carter,  56  Kan. 
166,  42  Pac.  708.  Mich.— Wright  v. 
Dudley,  8  Mich.  74.  Minn. — State  v. 
Searle,  81  Minn.  467,  84  N.  W.  324, 
holding  that  a  failure  to  serve  will 
not  enlarge  time  in  which  to  bring 
on  the  hearing  for  the  allowance  of 
such  amendments.  N.  Y. — Vander- 
bergh  v.  Mathews,  52  App.  Div.  616, 
65  N.  Y.  Supp.  365;  Arkush  v.  Hanan, 
60  Hun  518,  15  N.  Y.  Supp.  219.  N.  D. 
McDonald  v.  Beatty,  9  N.  D.  293,  83 
N.   W.  224. 

But  the  non-appearance  of  the  ap- 
pellee's attorney  is  no  ground  for  re- 
garding the  amendments  as  aban- 
doned. But  the  court  will  consider 
and  allow,  disallow  or  modify  them 
whether  he  appears  at  the  time  and 
place  of  submitting  the  case  and 
amendments  for  settlement  or  not. 
Chalk   v.   Patterson,  4   S.   C.   98. 

An  amendment  to  insert  an  excep- 
tion to  the  admission  or  exclusion  of 
evidence  will  be  allowed,  only  where 
it  appears  that  an  objection  was  made. 
Zimmer  v.  Metropolitan  St.  R.  Co.,  28 
App.  Div.  504,  51   N.  Y.  Supp.  247. 

If  the  case  does  not  present  all  the 
testimony,  the  respondent  or  appellee 
should  propose  amendments.  Perkins 
V.  Hill,  56  N.  Y.  87;  Winter  v.  Cross- 
town  St.  R.  Co.,  8  Misc.  362.  28  N.  Y. 
Supp.  695;  Davev  r.  Lohrman,  1  Misc. 
317,  20  N.  Y.  Supp.  675;  Renwick  v. 
New  York  El.  R.  Co.,  13  N.  Y.  Supp. 
600. 

In  Kansas  three  days  is  allowed 
to  suggest  amendments,  after  the  time 
fixed  for  serving  the  case  made,  but  if 
the  time  is  extended  for  making  and 
serving  the  case,  the  time  runs  from 
the  expiration  of  the  period  of  exten- 
sion, and  not  from  the  date  of  service. 


Missouri,  etc.  R.   Co.  v.  Fort  Scott,  15 
Kan.  435. 

The  record  must  affirmatively  show 
that  the  time  was  either  given  or 
waived.     Weeks  v.  Medler,  18  Kan.  425. 

Where,  upon  an  order  discharging 
an  attachment,  the  time  fixed  by  the 
court  within  which  amendments  to  the 
case  made  should  be  served  extended 
beyond  the  time  allowed  by  law  in 
which  proceedings  to  reverse  said  or- 
der could  be  filed,  held,  that  the  judge 
at  chambers  had  authority  to  so  mod- 
ify the  order  of  the  court  as  to  enable 
the  case  to  be  settled  in  time  to  be 
filed  in  the  court  of  appeals.  Files  v. 
Baldwin,  9  Kan.  App.  425,  58  Pac. 
1039. 

In  North  Dakota,  the  adverse  party 
has  twenty  days  after  service  on  him 
to  propose  and  serve  amendments.  Rev. 
Code   (N.  D.)    §5467. 

In  Minnesota,  amendments  may  be 
proposed  within  ten  days  after  service. 
Rev.  Laws   (Minn.)    §4202. 

Manner  of  Incorporating  Amend- 
ments.— If  the  suggested  amendments 
are  allowed,  the  better,  practice  is  to 
have  them  inserted  in  the  case  at  their 
appropriate  places  before  the  case  is 
signed  and  attested,  so  that  they  can 
be  paged  and  read  in  their  proper  con- 
nection. Dowell  v.  Williams,  33  Kan. 
319,  6  Pac.  600. 

But  if  the  amendments  are  written 
on  a  separate  paper,  it  is  usual  to  re- 
quire the  party  offering  the  amend- 
ments to  mark  distinctly  on  the  orig- 
inal case  each  place  and  passage  to 
which  amendments  are  proposed.  Stuart 
V.  Binsse,  3  Bosw.  (N.  Y.)  657.  See 
Tyng  v.  Marsh,  51  How.  Pr.  (N.  Y.) 
465. 

In  North  Carolina,  the  appellee  may 
make  his  exceptions  to  the  appellant's 
statement  of  the  case,  by  substutiting 
a  statement  made  by  him  in  lieu  there- 
of. Home  v.  Smith,  105  N.  C.  322,  11 
S.  E.  373. 

Eut  in  New  York,  under  the  guise 
of  amendments,  the  adverse  party  can- 
not make  a  new  case.     Eagle  v.  Alner, 
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Return  of  Case  by  Appellee  or  Countercase. —  But  instead  of  filing  speci- 
fic amendments  to  the  appellant's  case,  the  appellee  may  file  a  counter- 
case  in  some  jurisdictions.76 

VIII.  SETTLEMENT  AND  SIGNING.  —  A.  Necessity  For.  —  Af- 
ter the  case  made  is  submitted  to  and  examined  by  the  opposite  party, 
it  must  be  presented  to  the  trial  judge  to  be  settled  and  signed.78  If  in 


1   Johns.   Cas.   332;   Stuart  r.   Binsse,  3 
Bosw.  657. 

Duty  To  Redraft. — Where  to  the 
case  on  appeal  tendered  by  the  appel- 
lant, the  appellee  offers  exceptions  and 
the  court  adopts  the  appellant's  case  as 
amended  by  the  appellee's  exceptions, 
the  matter  cannot  come  to  the  supreme 
court  in  that  shape,  leaving  the  su- 
preme court  to  incorporate  the  amend- 
ments. But  it  is  "the  duty  of  the  j 
appellant  to  have  the  case  as  thus  mod- 
ified redrafted  and  submitted  to  the 
judge  for  signature.  When  he  does  not 
do  this,  but  merely  sends  up  the  ap- 
pellant's case  with  the  appellee's  ex- 
ceptions and  judge's  orders,  there  is 
strictly  no  'case  settled'  and  the  court, 
in  its  discretion  (there  being  no  er- 
rors upon  the  face  of  the  record)  may 
ex  mero  motu,  either  affirm  the  judg- 
ment, or  remand  the  case."  Gaither 
v.  Carpenter,  143  N.  C.  240,  55  S.  E. 
625;  Hinton  v.  Greenleaf,  115  N.  C.  5, 
20  S.  E.  162;  Mitchell  v.  Teddor,  107 
N.  C.  358,  12  S.  E.  193. 

Objections  to  Form. — If  an  appellant 
intends  to  object  to  the  form  of  amend- 
ments tendered  by  the  appellee  he 
must  decline  to  receive  them.  Lysaght 
v.  Berkeley  County  Bank,  41  S.  C.  554, 
19  S.  E.  747. 

Amendments  Must  Be  in  Writing. 
In  probably  all  the  jurisdictions  these 
amendments  are  required  to  be  in  writ- 
ing. Gen.  St.  (Kan.)  §5483;  Okla.  St., 
§566. 

75.  Cobe  v.  Summers,  143  Mich.  117, 
106  N.  W.  707;  Harris  v.  Carrington, 
115  N.  C.  187,  20  S.  E.  452;  State  V. 
Gooch,  94  N.  C.  982. 

In  North  Carolina,  unless  the  appel- 
lee's exceptions  or  counter-case  are 
served  upon  the  appellant  in  time,  the 
latter  may  disregard  them,  and  his 
ease  will  stand  as  the  case  on  appeal, 
unless  the  appellant  is  estopped,  or  the 
appellee's  laches  are  explained.  Wat- 
kins  v.  Raleigh,  etc.  R.  Co.,  116  N.  C. 
961,  21  S.  E.  409;  McDonald  v.  Scur- 
loek,  115  N.  C.  295,  20  S.  E.  451;  Cum- 
mings   v.    Hoffman,   113    N.    C,    267,    18 


S.  E.  170;  State  v.  Carlton,  107  N.  C. 
956,  12   S.  E.  44. 

A  failure  to  serve  the  counter  case 
within  the  time  required  by  the  North 
Carolina  statute  cannot  be  cured,  al- 
though the  judge  attempted  to  settle 
the  case  notwithstanding  this,  for  the 
judge  can  no  more  extend  the  statutory 
time  after  a  failure  to  serve  the  coun- 
ter case  in  time  than  he  could  before- 
hand. Barber  v.  Justice,  138  N.  C.  20, 
50  S.  E.  445. 

76.  Kan. — Bank  of  Kineaid  V.  Bron- 
son,  8  Kan.  App.  858,  54  Pac.  504; 
Haseltine  v.  Gilliland,  2  Kan.  App. 
456,  43  Pac.  88.  Mich.— Gard  v.  Stev- 
ens, 12  Mich.  9.  N.  J.— Boland  v. 
Kaveny,  71  N.  J.  L.  488,  58  Atl.  99, 
N.  Y. — Woodhull  v.  Mayor,  69  Hun 
210,  23  N.  Y.  Supp.  553;  Todd  v.  United 
Life  Ins.  So.,  25  Hun  311.  N.  C— 
Stevens  v.  Smathers,  123  N.  C.  497,  31 
S.  E.  721.  Okla.— Oligschlager  v.  Grell, 
13  Okla.  632,  75  Pac.  1131. 

All  the  parties  to  the  proceedings  be- 
low who  desire  to  appeal,  must  procure 
the  ease  to  be  settled.  Frawley  r. 
Hoverter,  36  Minn.  379,  31  N.  W.  356. 

In  North  Carolina  if  the  appellee 
accepts  the  appellant's  case  no  settle- 
ment is  required.  But  if  the  appellee 
excepts  to  the  appellant's  case  on  ap- 
peal, then  the  case  and  amendments 
must  be  presented  to  the  trial  judge 
for  settlement  bv  him.  State  v.  Dewey, 
139  N.  C.  556,  51  S.  E.  937;  Cressler 
v.  Asheville,  138  N.  C.  482,  51  S.  E. 
53. 

When  the  case  is  not  settled  by  the 
judge,  it  must  appear  affirmatively  that 
the  case  or  counter-case  was  legally 
served  and  in  due  time  to  avail  the 
party  relying  upon  it.  McNeill  v.  Rel- 
eitrh,  etc."R.  Co.,  117  N.  C.  642,  23  S.  E. 
268. 

Under  the  New  York  Code,  the  evi- 
dence contained  in  the  case  must  be 
settled  and  signed  by  the  judge. 
Schoomaker  v.  Hilliard,  55  App.  Div. 
140,  67  N.  Y.  Supp.  160. 

Generally,  the  presumption  is,  noth- 
ing appearing  to  the  contrary,  that  th» 
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such  case  the  appellant  fails  to  apply  to  the  judge  to  settle  the  case 
the  supreme  court  may  eillicr  take  the  appellant's  statement,  as  modi- 
fied by  the  appellee's  exceptions,  as  a  case  on  appeal,77  or  in  case  of 
complication  remand  the  case  to  be  settled  by  the  judge  below,78  though 
it  is  optional  with  the  court  in  such  cases  to  affirm  the  judgment  in 
the  absence  of  a  "case  settled"  on  appeal  there  being  no  errors  on 
the  face  of  the  record  proper.79 

B.  Notice.  —  1.  Necessity  For.  —  Notice  must  be  given  the  de- 
fendants in  error  or  their  counsel  of  the  time  and  place  of  settlement,80 
or  it  must  appear  that  such  notice  was  waived,81  otherwise  the  case  is  a 


case  settled  upon  appeal  by  the  pre- 
siding judge,  was  settled  by  consent  of 
parties.  State  v.  Crook,  91  N.  C.  536. 

Vacating  Settlement. — A  settlement 
induced  by  deception  and  suppression 
of  the  truth  will  be  set  aside.  McKean 
v.  Adams,  7  Misc.  737,  27  N.  Y.  Supp. 
421. 

Order  of  Court. — The  absence  in  the 
printed  case  of  the  order  of  the  trial 
judge  settling  the  case  is  no  ground  for 
a  dismissal,  if  it  was  in  fact  settled. 
Archer  v.  Long,  35  S.  C.  585,  14  S.  E. 
24. 

77.  Russell  v.  Davis,  99  N.  C.  15,  5 
S.  E.  895;  Owens  v.  Phelps,  92  N.  C. 
231. 

In  North  Carolina  the  appellant  has 
fifteen  days  in  which  to  request  the 
judge  to  fix  a  time  and  place  for  set- 
tling the  ease  after  he  has  received  the 
appellee's  exceptions  or  counter-case. 
Chauncey  v.  Chauncey,  153  N.  C.  12,  68 
S.  E.  906. 

78.  Stevens  v.  Smathers,  123  N.  C. 
497,  31  S.  E.  721;  Hinton  v.  Greenleaf, 
115  N.  C.  5,  20  S.  E.  162;  Arrington  v. 
Arrington,  114  N.  C.  115,  19  S.  E.  145. 

79.  Stevens  V.  Smathers,  123  N.  C. 
497,  31  S.  E.  721;  Roberts  V.  Partridge, 
118  N.  C.  355,  24  S.  E.  15. 

Because  no  case  on  appeal  was  legally 
settled  does  not  entitle  the  appellee 
to  have  the  appeal  dismissed,  but  if  no 
error  appears  on  the  face  of  the  record 
proper  the  judgment  must  be  affirmed. 
Barras  v.  Wilmington,  etc.  R.  Co.,  121 
N.  C.  504,  28  S.  E.  187. 

In  New  York  the  appeal  will  be  dis- 
missed unless  the  case  is  presented  to 
the  judge  or  referee  to  be  settled  and 
signed.  Green  v.  Roworth,  4  Misc.  141, 
23  N.  Y.  Supp.  777. 

80.  Kan. — Douglas  v.  Stewart,  8  Kan. 
App.  856,  56  Pac.  1127;  Missouri,  etc.  R. 
Co.  V.  Greenwood,  1  Kan.  App.  330,  41 
Pac.  225.  N.  Y. — Vanderbergh  v.  Mat- 


thews, 52  App.  Div.  616,  65  N.  Y. 
Supp.  365.  Okla. — McCants  V.  Ander- 
son, 115  Pac.  1103. 

An  ex-judge  has  no  authority  to 
settle  the  case  made,  unless  notice  of 
the  settlement  is  given  or  waived. 
Rhoades  v.  Rhoades,  6  Kan.  App.  739, 
50    Pac.    972. 

Practice  in  North  Carolina.  —  See 
Walker  v.  Scott,  106  N.  C.  56,  11  S.  E. 
364. 

Sufficiency  of  Notice. — In  Gross  v. 
Funk,  20  Kan.  655,  it  was  held  that  a 
party  cannot  ignore  nor  treat  as  a  nul- 
lity a  notice  duly  served,  although  the 
time  fixed  therein  is  earlier  than  that 
authorized   by   the    order. 

And  where  no  proper  notice  has  been 
given  the  court  may  continue  the 
setttlement  until  a  future  day,  so  that 
notice  may  be  served.  Christie  V.  Car- 
ter, 56  Kan.  166,  42  Pac.  708,  citing 
Hill  v.  First  National  Bank,  42  Kan. 
364,    22    Pac.    324. 

But  in  Kansas  the  petition  in  error 
will  be  dismissed,  where  the  notice  of 
application  for  a  settlement,  signing 
and  attesting  of  a  case  made,  gives  no 
information  to  the  defendants  in  error 
as  to  the  time  when  the  case  would  be 
presented  for  settlement.  Nebraska 
Loan,  etc..  Co.  i.  Jones,  7  Kan.  App. 
813,  55  Pac.  1097. 

A  strict  compliance  with  the  notice 
does  not  seem  to  be  required  of  the 
appellant.  Baker  v.   Hall,  29   Kan.   617. 

Harmless  Error. — It  would  seem  that 
if  no  amendments  are  suggested  by  the 
adverse  party,  or  if  all  material  amend- 
ments are  allowed,  the  failure  to  give 
notice  of  the  time  and  place  of  settle- 
ment of  the  case  made  is  not  prejudi- 
cial. Christie  v.  Carter,  56  Kan.  166, 
42   Pac.   708. 

81.  A  waiver  of  notice  of  time  and 
place  for  settling  a  case  made  waives 
other  objections  to  the  judge's  action 
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nullity,  and  no  jurisdiction  is  vested  in  an  appellate  court  to  decide 
any  question  arising  thereon.82 

2.  Designation   of  Notice.  —  The  trial  court  may    designate    the 
notice  to  be  given  of  the  presentation  of  the  case  for  settlement.83 

3.  Proof  of  Notice.  —  Notice  may  be  shown  from  the  statements 
in  the  judge's  certificate.84 

C.  The  Motion.  —  The  motion  to  settle  and  allow  a  case  is  addressed 
to  the  sound  discretion  of  the  trial  judge.85 

D.  By  Whom  Settled.  —  A  case  on  appeal,  or  case  made,  must 
be  settled  by  the  judge  who  tried  the  cause.80  It  cannot  be  settled  by 


in  settling  the  same.  Phillips  V.  Love, 
57  Kan.  828,  48  Pac.  142,  reversing  4 
Kan.  App.  443,  46  Pae.  55. 

"Where  the  defeated  party  in  the 
district  court  prepares  a  case  made  for 
review,  and  serves  it  upon  the  other 
party,  and  such  other  party  consents, 
in  writing,  that  'the  case  made  as  pre- 
pared may  be  settled  and  signed  with- 
out any  additional  notice  to  me,  and 
without  me  being  present,'  the  judge 
settling  the  same  has  no  authority,  in 
the  absence  of  the  opposing  party,  and 
without  notice  to  him,  to  allow  an 
additional  material  statement  to  be  em- 
bodied therein."  Watkins  V.  La  Mar 
(Kan.   App.),   69   Pac.   730. 

The  reason  that  notice  is  required  to 
be  given  to  the  adverse  party,  is  that 
he  may  be  present  and  have  such 
amendments  inserted  in  the  case  made 
as  he  may  have  suggested,  and  also  to 
object  to  the  signing  of  the  case  as 
prepared  by  the  other  party.  Christie 
v.  Carter,  50  Kan.  .166,  42  Pae.  70S; 
Missouri,  K.  &  T.  K.  Co.  v.  Greenwood, 
1  Kan.  App.  330,  342,  41  Pac.  225. 

82.  Harrison  V.  Denney  (Okla.),  114 
Pac.    734. 

Where  the  case  made  is  served  upon 
the  defendant  in  error  without  any  no- 
tice of  the  time  and  place  of  the  sign- 
ing and  settling  of  the  same  by  the 
trial  judge,  the  proceeding  will  be  dis- 
missed. Sheridan  v.  Snyder,  4  Kan.  App. 
214,  45  Pac.  1007;  Lister  v.  Williams 
(Okla.),  114  Pac.  255;  Cooper  v.  Chap- 
man, 26  Okla.  600,  110  Pac.  722;  First 
Nat.  Bank  v.  Daniels,  26  Okla.  383,  108 
Pac.  748. 

83.  Missouri  Pac.  R.  Co.  v.  Haynes, 
1   Kan.  App.  586,  42  Pac.  259. 

In  North  Carolina,  the  judge  in  the 
absence  of  a  request  to  fix  a  time  and 
place  for  settling  the  case,  need  not 
give  notice  thereof.  Walker  V.  Scott, 
106  N.  C.  56,  11  S.  E.  364. 
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84.  A  finding  made  and  entered  in 
the  case  made  by  the  judge  while  settl- 
ing and  signing  such  case,  showing  that 
notice  has  been  given,  is  sufficient, 
prima  facie,  to  prove  the  fact  that  snob 
notice  was  given.  Westchester  Fire  Ins. 
Co.  V.  Coverdale,  9  Kan.  App.  651,  58 
Pac.  1029,  citing  Haynes  V.  Cowen,  15 
Kan.   637,   645,   646. 

Where  the  judge  certifies  that  the 
case  is  "upon  due  notice,"  signed, 
settled  and  allowed,  this  is  prima  facie 
evidence  of  the  fact  that  such  notice 
was  given.  Westchester  Fire  Ins.  Co.  v. 
Coverdale,  9  Kan.  App.  651,  58  Pac. 
1029. 

85.  State  v.  Otis,  71  Minn.  511,  74 
N.  W.  283. 

86.  Kan. — Gertz  v.  Beck,  7  Kan. 
App.  654,  53  Pac.  884.  Mich.— Comp. 
Laws  Mich.  1897,  §283.  N.  Y—  Hunt  V. 
Bloomer,  12  How.  Pr.  567;  Paries  v. 
Levy,  S8  N.  Y.  Supp.  993;  Pickard  v. 
Carr,  61  Hun  624,  17  N.  Y.  Supp.  6  •"; 
Foster  v.  Standard  Nat.  Bank,  21 

8,  46  N.  Y.  Supp.  839.  S.  C— Equitaijle 
Ins.  Co.  v.  Fishburne,  67  S.  C.  295,  45 
S.  E.  204. 

In  South  Dakota  where  an  action  was 
tried  by  one  judge,  it  .was  held  that 
the  statement  of  the  case  could  not  bo 
settled  by  another,  although  the  term 
of  office  of  the  trial  judge  had  expired. 
Northwestern  &  Pt.  Huron  Co.  V.  Zick- 
rick   (S.  D.),  115  N.  W.  525. 

Ex  Judge. — Where  the  term  of  office 
of  the  trial  judge  expires  during  the 
time  fixed  by  him  for  making  the  case, 
he  may  settle  and  sign  the  same  after 
going  out  of  office.  Kan. — Kansas,  etc. 
E.  Co.  v.  Wright,  53  Kan.  272,  36  Pac. 
331;  Yruble  v.  Wood,  27  Kan.  535.  N. 
D.— Rev.  Code  N.  D.  §5170.  N.  Y.— 
Harris  v.  Moravve,  1  City  Ct.  Rept. 
221.  Okla— Whitely  v.  St.  Loins  F.  R. 
&   W.   R.   Co.,   116  'Pac.   165;    Barnes   V. 
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stipulation  of  the  parties,  because  settling  a  ease  on  appeal  is  a  judicial 
act.87 

_  E.  ^  Time  For  Settlement.  —  1.  In  General.  —  In  all  those  jurisdic- 
tions in  which  a  case  is  used,  either  the  statutes  or  rules  of  court  pro- 
vide that  in  order  to  obtain  a  settlement  of  a  statement  of  the  case  it 
must  be  presented  within  a  limited  time  after  entry  of  judgment.88  The 
judge  cannot  settle  and  sign  a  case  made  presented  after  the  time  has 
elapsed  for  making  and  serving  the  same,80  nor  after  the  statutory 
period  for  settling  the  case  has  expired,00  because  the  court  has  lost  its 
jurisdiction.01 

2.  Computation  of  Time.  —  If  a  motion  for  a  new  trial  in  the  court 
below  be  unnecessary  to  obtain  a  review  on  appeal,  the  time  for  settl- 
ing the  case  is  computed  from  the  entry  of  the  order  sought  to  be 
reviewed  and  not  from  the  order  disposing  of  the  motion.02 


Lynch,  9  Okla.  11,  59  Pac.  995;  s.  c, 
9  Okla.  156,  59  Pac.  995. 

But  an  ex-judge  is  not  authorized  by 
§4742,  Wilson's  Rev.  &  Ann.  St.  1903, 
of  Oklahoma,  to  sign  and  settle  a  case 
made,  if  at  the  expiration  of  his  term 
of  office  the  time  for  making  and  serv- 
ing the  case  had  expired  and  no  time 
for  settling  the  case  had  been  fixed  be- 
fore his  retirement.  Burnett  v.  Davis, 
27  Okla.  124,  111  Pac.  191. 

Successor  of  Trial  Judge. — In  some 
jurisdictions  a  case  made  cannot  be 
settled  and  signed  by  the  successor  of 
the  judge  who  tried  the  cause.  Par- 
rault  V.  Marsant,  9  Kan.  App.  419,  58 
Pac.  1027;  Hess  v.  Harrah  (Okla.),  115 
Pac.  790;  J.  W.  Ripey  &  Son  v.  Art 
Wall  Paper  Mill,  27  Okla.  600,  112  Pac. 
1119. 

But  in  others  the  rule  is  otherwise. 
Babnsen  v.  Gilbert,  55  Minn.  334,  56 
N.  W.  1117;  Chalk  v.  Patterson,  4  S.  C. 
98. 

In  North  Carolina,  a  new  trial  will 
be  granted  the  appellant  where  the 
judge  dies,  or  his  term  of  office  expires, 
pending  the  settlement  of  the  case,  un- 
less the  appellee  withdraws  his  excep- 
tions or  con  titer  case.  Drake  v.  Con- 
nelly, 107  N.  C.  463,  12  S.  E.  251; 
Mason  v.  Osgood,  72  N.  C.  120. 

In  Minnesota,  the  judge  of  an  ad- 
joining district  settles  the  case  when 
the  trial  judge  dies,  or  becomes  in- 
capacitated, or  is  absent  from  the  state 
at  the  time  limited  for  the  settlement. 
Rev.   Laws    (Minn.)    §4203. 

Judge  pro  tern  may  settle  the  case. 
Missouri  K.  &  T.  By.  Co.  v.  City  of 
Ft.  Scott,  15  Kan.  435;  Garvin  v. 
Jcnnerson,    20    Kan.    371. 

In  New  York,  if  a  referee  is  the  trial 
court,  he  settles  the  case.  Bonnefond  v. 


De  Russey,  73  Hun  377,  26  N.  Y.  Supp. 
193;   Matter  of  Niles,  47   Hun   348. 

87.  Watson  v.  Duncan,  29  Misc. 
447,  60  N.  Y.  Supp.  755;  Gregory  V. 
Clark,  53  App.  Div.  74,  65  N.  Y.  Supp. 
687. 

88.  Mich.— Wheeler  v.  Lasch,  143 
Mich.  183,  106  N.  W.  689.  Minn.— State 
V.  Powers,  69  Minn.  429,  72  N.  W.  705. 
N.  D.— Smith  v.  Iioff,  127  N.  W.  1047. 
N.  Y. — Ingersoll  v.  Smith,  62  How.  Pr. 
474;   Whiting  v.  Kimball,  6  Bosw.  690. 

In  Minnesota  the  parties  may,  -by 
stipulation,  fix  a  time  for  the  settle- 
ment of  the  case.  State  v.  Kelly,  94 
Minn.  407,  103   N.  W.   15. 

In  North  Carolina  if  the  appellant 
fails  to  apply  seasonably  to  the  trial 
judge  to  settle  the  case,  the  appellate 
court  will  take  the  appellee's  case  as 
the  case  on  appeal.  McDaniels  v.  Scur- 
lock,  115  N.  C.  295,  20  S.  E.  451. 

89.  Chicago  B.  &  Q.  R.  Co.  v.  Guild, 
8  Kan.  App.  368,  55  Pac.  555;  Phelps 
&  Bigelow  W.  Co.  v.  Deming,  6  Kan. 
App.   502,  50  Pac.  944. 

90.  McDonald  v.  Beatty,  9  N.  D. 
293,   83  N.   W.  224. 

Excuses. — The  failure  of  the  appel- 
lant to  request  the  judge  in  apt  time 
to  settle  the  case,  may  be  excused  upon 
proper  showing  that  the  laches  was 
not  due  to  neglect  of  counsel.  Heath 
v.  Lancaster,  116  K.  C.  69,  20  S.  E. 
962;  Mott  v.  Ramsay.  91  N.  C.  210. 

91.  Rogers  v.  Traders  Nat.  Bank,  60 
Kan.  855,  55  Pac.  463. 

92.  Bond  v.  Cook  (Okla.),  114  Pac. 
723. 

In  North  Dakota  the  time    for    set- 
tling a  case  begins  to  run  from  the  ex- 
piration of  the  time  allowed  by  statute 
for   the   service    of     proposed     amend- 
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3.  Extension  of  Time.  —  a.  In  General.  —  The  right  of  the  courts 
to  grant  an  extension  of  time  to  settle  the  case  on  appeal,  is  regulated 
by  statute,  or  rules  of  court,  and  they  are  liberally  construed  because 
remedial  in  their  nature.93 

b.  Discretion  of  Court.  —  The  granting  of  a  motion  for  an  exten- 
sion of  time  is  within  the  discretion  of  the  court.94 

F.  Manner  op  Settlement.  —  Since  a  case  made  is  purely  the 
creation  of  statute,  it  cannot  be  lawfully  settled  and  signed  except  as 
provided  for  therein.95  But  the  manner  of  settling  a  case  is  usually  in 
the  sound  discretion  of  the  trial  judge.86 

When  a  case  made  is  presented  to  the  trial  judge  for  settlement,  it 
is  his  duty  to  examine  its  statements,  whether  amendments  are  suggest- 
ed or  not,  and  to  see  that  they  are  true.  If  he  is  not  satisfied  with 
the  statements  in  the  case  made,  it  is  his  duty  to  either  change  them 
or  to  require  them  to  be  changed  until  they  speak  the  truth.97 

It  is  the  duty  of  the  trial  judge  to  settle  the  case  according  to  what 
actually  occurred  on  the  trial,  and  to  this  end  he  may  consult  his 
own  recollection,  his  notes  and  other  accessible  means  of  information, 


ments.  McDonald  v.  Beatty,  9  N.  D. 
293,  S3  N.  W.  224. 

93.  Mich. — Nolan  V.  Garrison,  149 
Mich.  56,  112  N.  W.  714.  Minn.— Love- 
land  v.  Cooley,  59  Minn.  259,  61  N.  W. 
138.  N.  D.— Smith  v.  Hoff,  127  N.  W. 
1047. 

If  the  parties  have  not  agreed  upon 
an  extension  of  the  statutory  time  for 
settling  a  "case  made,"  the  court  has 
no  power  to  extend  it.  Cozart  v.  Assur- 
ance Co.,  142  N.  C.  522,  55  S.  E.  411. 

In  some  states,  attorneys  for  the  par- 
ties may  stipulate  for  an  extension  of 
time  in  which  to  settle  a  case.  Hartley 
V.  Miller  (Mich.),  128  N.  W.  1097;  Ab- 
bott v.  Nash,  35  Minn.  451,  29  N.  W. 
65. 

A  special  judge  or  judge  pro  tem- 
pore, while  possessing  the  power  to 
sign  and  settle  a  case  made  after  he 
has  ceased  to  sit  as  judge,  has  no 
power  to  extend  the  time  for  its  settle- 
ment and  signing,  and  where  he  at- 
tempts to  do  so  his  act  is  a  nullity. 
Casner  v.  Wooley  (Okla.),  114  Pac. 
7U0. 

In  North  Dakota,  cause  for  an  ex- 
tension must  affirmatively  appear  upon 
the  record.  McDonald  v.  Beatty,  9  N.  D. 
293,  83   N.  W.   224. 

Time  for  settlement  may  be  extend- 
ed in  Minnesota,  by  stipuation  of  par- 
ties or  by  order  of  the  court.  Minn. 
Rev.    Laws    (1905),    §4202. 

Conditions   may   be    annexed    to    the 
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grant   bv   the    court.    Sherman   v.    Sher- 
man, 139  Mich.  180,  102  N.  W.  630. 

94.  Johnson  v.  Groh,  102  Minn.  242, 
113  N.  W.  452;  State  v.  Otis,  71  Minn. 
511,  74  N.  W.  283;  Smith  v.  Hoff  (N. 
D.),   127   N.    W.    1047. 

"If  from  the  showing  of  an  appli- 
cant for  an  extension  of  time  for  the 
purpose  of  settling  a  statement  of  the 
case  to  be  used  on  appeal,  it  appears 
that  the  appellant  is  prosecuting  the 
appeal  in  good  faith  upon  meritorious 
grounds,  and  that  there  is  reasonable 
excuse  for  his  failure  to  take  the  pre- 
liminary steps  within  the  time  limited 
by  law,  it  is  an  abuse  of  discretion  to 
deny  him  a  reasonable  extension  of 
time  for  these  purposes."  Smith  v. 
Hoff   (N.   D.),   127   N.   W.   1047. 

95.  Parrault  v.  Marsant,  9  Kan. 
App.  419,  58  Pac.  1027. 

96.  Kamermann  v.  Eisner,  25  Misc. 
405,  55  N.  Y.  Supp.  438. 

97.  Mutual  Benefit  Life  Ins.  Co.  V. 
Sackett,  5  Kan.  App.  660,  668,  48  Pac. 
994. 

That    portion    of      paragraph      4650, 
General    Statutes    of    Kansas    of    1889, 
which    says:    "And    if    no    amendments 
are    suggested    by    the    opposing    party, 
j  as   above    provided,    said   case   shall   be 
I  taken    as    true    and    containing    a    full 
'  record    of   the    cause,    and    certified    ac- 
cordingly,"   is    construed    to    be    direc- 
tory   only   and   not   mandatory.   Mutual 
Benefit  Life  Tns.  Co.  v.  Sackett,  5  Kan. 
'  App.   660,  48  Pac.  994. 
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such  as  affidavits  of  the  parties  and  their  counsel,  to  settle  the  con- 
troversy.08 The  action  of  the  trial  justice,  in  settling  a  case  on  appeal, 
upon  his  recollection  or  understanding  ui'  the  proceedings  had  before 

him,  cannot  he  reviewed.91' 

G.  Place  of  Settlement.  —  As  the  signing  and  settling  of  a  case 
made  is  a  judicial  action,1  it  must  be  performed  within  the  territorial 
limits  of  the  trial  court's  jurisdiction;'-'  the  judge  cannot  perform  this 
duty  outside  of  the  state,3  hut  he  may  settle  it  outside  his  judicial  dis- 
trict.* 

H.  Signature,  Certificate  and  Attestation.  —  1.  Signature. — 
The  statutes  generally  provide  that  the  case  made  must  he  authenticated 
by  the  signature  of  the  trial  judge,8  and  the  effect  of  such  signature  is 


98.  N.  C.— Whitesidcs  t>.  Witham, 
66  N.  C.  141.  N.  Y. — Ziinmer  c.  Metro- 
politan St.  R.  Co.,  28  App.  Div.  504, 
51  N.  Y.  Supp.  247;  Grossman  V.  Su- 
preme Lodge,  22  N.  Y.  St.  522,  5  N.  Y. 
Supp.  122.  S.  C — Chalk  v.  Patterson, 
4  S.  C.  98. 

99.  McMahon  r.  Delaware,  etc.  Co. 
116  App.  Div.  532,  101  N.  Y.  Supp. 
805;  Zimmer  v.  Metropolitan  St.  R.  Co., 
28   App.   Div.  504,  51   N.  Y.  Supp.  247. 

But  ordinarily  the  trial  judge 
should  require  that  the  minutes  of  the 
official  stenographer  be  submitted  to 
him.  Kamermann  v.  Eisner,  25  Misc. 
405,  55  N.  Y.  Supp.  438. 

L  In  re  Norris,  60  Kan.  649,  57 
Pac.  528;  Whitzell  v.  Forgler,  30  Kan. 
525,  1  Pac.  823;  Whitely  V.  St.  Louis, 
E.  R.  &  W.  R.  Co.  (Okla.),  116  Pac. 
165. 

2.  "The  law  requires  the  case  to  be 
settled  within  the  judicial  district 
where  it  was  tried  (Code.  §550),  and 
this  must  be  done  unless  this  provision 
is  in  some  way  waived,  or  counsel 
agree  upon  some  place  outside  the  dis- 
trict. This  requirement  of  the  law  is 
mandatory,  and  should  be  strictly  ob- 
served when  a  request  to  appoint  a 
time  and  place  to  settle  the  case  is 
made  (Whitesideo  v.  Williams  and 
Walker  V.  Scott,  supra;  State  v.  Wil- 
liams, 109  N.  C.  846,  13  S.  E.  8S0),  and 
when  the  judge  has  not  left  the  dis- 
trict. When  he  has  so  left,  he  may 
settle  the  case  upon  notice  without  re- 
turning to  the  district.  Code,  §550." 
Cameron-Barkley  Co.  V.  Thornton  Light 
&  Power  Co.,  137  N.  C  99,  49  S.  E. 
76. 

3.  Whitelv  v.  St.  Louis,  E.  R.  &  W. 
R.  Co.    (Okla.),  116  Par.   165. 

Where  the  term  of  ollice  of  the  trial 


judge  expires  during  the  time  fixed  by 
him  for  making  the  case,  he  must  settle 
and  sign  the  same  after  going  out  of 
office,  within  the  state,  if  at  all,  other- 
wise his  act  of  so  doing  is  void.  White- 
ly  v.  St.  Louis,  E.  R.  &  W.  R.  Co. 
(Okla.),   116  Pac.   165. 

4.  "It  has  also  been  held  that  a 
case  made  must  be  settled  and  signed 
by  the  judge  trying  the  same,  but  need 
not  be  settled  and  signed  in  the  dis- 
trict where  the  case  was  tried,  and 
that  where  such  was  done  by  the  judge 
outside  the  district,  but  within  the 
state  and  the  district  within  which  he 
was  then  exercising  judicial  powers, 
that  the  same  was  properly  done." 
Whitely  v.  St.  Louis,  E.  R.  &  W  Jt.  Co. 
(Okla.),  116  Pac  165;  City  of  Enid  a 
Wigger,   15   Okla.   507,   S5   Pac.   697. 

5.  Mich.  Comp.  Laws  (1S37)  §571; 
Stallard  V.  Knapp,  9  Okla.  591,  60  Pac. 
234;  Oligschlager  v.  Grell,  13  Okla, 
632,  75  Pac.  1131.  Consult  the  statutes 
in   the   various  jurisdictions. 

The  judge's  signature  to  a  case 
made  cannot  be  dispensed  with,  al- 
though it  has  the  effect  of  cutting  off 
the  appellant's  right  of  appeal  and 
that  too  without  his  fault.  Whitelv  v. 
St.  Louis,  E.  R.  &  W.  R.  Co.  (Okla.), 
116  Pac.  165. 

Therefore,  everything  intended  to  be 
embodied  in  a  case  made  should  pre- 
cede the  judge's  signature.  Kelley  V. 
Stevens,   57    Kan.   506,   46   Pac.   943. 

Stipulation  of  parties  cannot  dis- 
pense with  the  signature  of  the  judge- 
Abrahams  v.  Sheehan,  27  Minn.  401, 
7   N.   W.   822. 

In  New  York  the  appellant  must 
procure  the  case  to  be  signed  by  the 
judge  or  referee,  within  ten  days  after 
the  settlement,  otherwise  the  case  will 
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to  guarantee  the  truthfulness  of  the  preceding  statements  in  such  case.8 
2.  Certificate  of  Judge.  —  The  case  must  be  authenticated  by  a 
certificate  of  the  trial  judge,7  pointing  out  the  questions  for  review,8 
and  statements  therein  as  to  whether  the  case  conforms  to  the  truth 
are  final.9  The  certificate  of  a  judge  to  a  case  made  should  show  affirm- 
atively that  he  has  settled  it,  otherwise  it  is  fatally  defective.10  But  no 
particular  form  of  statement  is  necessary.11 

In  Kansas,  when  this  certificate  is  signed  by  the  trial  judge  and  his 
signature  attested  by  the  clerk  under  the  seal  of  the  court,  the  case 


be  deemed  abandoned.  Vanderbergh  v. 
Matthews,  52  App.  Div.  616,  65  N.  Y. 
Supp.  365;  Eothschild  v.  Rio  Grande 
R.  Co.,  9  App.  Div.  406,  41  N.  Y.  Supp. 
293. 

6.  Eddy  v.  Weaver,  37  Kan.  540,  15 
Pac.  492;  Brown  v.  Johnson,  14  Kan. 
377;  Wilson  v.  Willey,  1  Kan.  App.  427, 
430,  42  Pac.  1092. 

7.  Comp.  Laws  Mich.  1S97,  §283; 
Hedges  v.  Polhemus,  14  Misc.  309,  35 
N.  Y.  Supp.  709. 

A  case  made  certificate  of  the  judge 
may  be  sufficient  to  supply  the  want  of 
a  certificate  to  a  transcript  of  the  rec- 
ord. Cowan  v.  Maxwell,  27  Okla.  87, 
111  Pac.  388. 

Where  a  motion  to  retax  the  costs 
appears  after  the  certificate  as  to  the 
contents  of  the  case  made  and  pre- 
cedes the  certificate  of  the  trial  judge, 
the  action  of  the  trial  court  in  respect 
to  the  motion  to  retax  is  not  review- 
able. Winfield  v.  Peeden,  8  Kan.  App. 
671,  57  Pac.  131. 

Clerical  Errors. — A  case  will  not  be 
dismissed  from  the  appellate  court  be- 
cause of  an  immaterial  clerical  error 
in  the  certificate  of  the  judge  to  the 
case  made.  St.  Louis  &  S.  F.  R.  Co.  v. 
Blakeley,  6  Kan.  App.  814,  49  Pac. 
752. 

A  false  certificate  may  be  disregard- 
ed by  the  appellate  court,  but  cannot 
be  struck  out  on  motion.  Missouri,  etc. 
R.  Co.  r.  Ft.  Scott,  15  Kan.  435. 

8.  Morgan  v.  Chappie,  10  Kan.  216. 

9.  State  ex  rel.  McDougall  v.  Quinn, 
107  Minn.  503,  120  N.  W.  1088. 

Where  the  judge  in  his  statement 
of  the  case  says  that  he  did  recapitu- 
late the  evidence  to  the  jury  and  there 
is  nothing  in  the  record  to  contradict 
this  statement,  the  supreme  court  is 
bound  bv  it.  State  v.  Hart,  116  N.  C. 
976,  20  S.  E.   1014. 

Statement  of  Charge. — If  the  charge 
has  not  been  reduced  to  writing  by  the 
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judge,  either  voluntarily,  or  at  the  re- 
quest of  one  of  the  parties  under  §414 
of  the  North  Carolina  Code,  and  there 
is  a  conflict  between  the  charge,  or 
any  part  of  it,  as  stated  by  the  judge 
and  as  recited  in  the  assignment  of 
errors,  the  supreme  court  must  be  gov- 
erned by  the  judge's  statement  of  it, 
and  the  assignment  must  be  disregard- 
ed. Cameron-Barkley  Co.  v.  Thornton 
Light  &  Power  Co.,  137  N.  C.  99,  49 
S.  E.  76;  Walker  v.  Scott,  106  N.  C. 
56,  11  S.  E.  364;  Code  of  North  Caro- 
lina. 

10.  Mudge  v.  Kansas  Nat.  Bank,  58 
Kan.  353,  43  Pac.  255;  Reed  v.  Fisher, 
7  Kan.  App.  813,  54  Pac.  802;  Atchison, 
etc.  R.  Co.  v.  Benthien,  7  Kan.  App. 
637,  53  Pac.  149;  Mutual  Benefit  Life 
Ins.  Co.  v.  Sackett,  5  Kan.  App.  660, 
48  Pac.  994. 

"Where  the  certificate  to  a  case 
made  shows  upon  its  face  neither  the 
presence  of  counsel  for  defendant  in 
error,  for  notice  to  him,  and  is  inform- 
al in  other  respects,  yet  it  will  be 
deemed  sufficient  if  it  is  shown  on  its 
face  that  it  was  settled  and  signed  by 
the  judge,  and  by  evidence  aliunde 
that  such  counsel  waived  notice  of  the 
time  of  settlement."  McDonald  V. 
Swisher,   57   Kan.   205,  45  Pac.   593. 

Contents  of  Certificate. — The  judge's 
certificate  is  not  objectionable  because 
it  makes  no  reference  to  the  evidence 
in  the  case.  This  is  not  necessary  and 
is  no  proper  part  of  the  certificate. 
Atchison,  etc.  R.  Co.  v.  Snedeger,  5 
Kan.  App.  700,  49  Pac.  103. 

11.  Beardsley  V.  Kansas  Natural 
Gas  Co.,  78  Kan.  571,  96  Pac.  859; 
Mudge  v.  Kansas  Nat.  Bank,  56  Kan. 
353,  43  Pac.  255. 

As  the  word  "allowed,"  as  well  as 
"settle,"  is  found  in  the  Kansas 
statute,  it  may  be  safely  used  in  the 
certificate.  Atchison  T.  &  S.  F.  Co.  V. 
Cone,  37  Kan.  567,  15  Pac.  499. 
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made  is  properly  authenticated  and  read}'-  to  be  placed  among  the  files 
of  the  district  court.12 

3.  Certificate  of  Clerk. —  No  certificate  of  the  clerk  of  the  court  is 
necessary  to  a  case  made  that  has  been  settled  and  signed  by  the 
judge.13 

4.  Attestation  of  Clerk.  —  But  the  attestation  of  the  clerk  of  the 
court  below,  and  the  seal  of  the  court  is  required.14  And  this  must 
affirmatively  appear.15 

I.  Proof  op  Settlement  and  Signing.  —  The  record  must  ordin- 
arily show  that  the  case  was  settled  and  signed.1" 

J.  Stipulation  op  Parties.  —  The  requirement  that  a  case  on 
appeal  shall  be  settled  and  authenticated  by  the  signature  of  the  trial 
judge  cannot  be  dispensed  with  by  a  stipulation  of  the  parties.17 

K.  Striking  Out.  —  The  manner  of  expunging  from  the  record  a 
statement  of  the  case  improperly  settled,  is  by  motion  to  strike  out.18 

L.  Resettlement.  —  A  motion  to  resettle  a  case  on  appeal  is  the 
proper  remedy  where  the  case  as  originally  settled  does  not  speak  the 


12.  Mutual  Benefit  Life  Ins.  Co.  v. 
Sackett,  5  Kan.  App.  6G0,  6G8,  48  Pac. 
994. 

13.  Muscott  v.  Hanna,  26  Kan.  770. 
A  case  is  not  properly  authenticated 

by  a  certificate  of  the  clerk;  it  is  for 
the  judge  to  certify  what  takes  place 
on  a  trial.  Blake  v.  Lee,  38  Minn.  478, 
38  N.  W.  487. 

Certi^cate  by  the  Clerk  of  the  Dis- 
trict Court.  Mullaney  v.  Humes,  47 
Kan.  99,  27  Pac.  817;  Mutual  Trust  Co. 
v.  Farmers  Loan  &  Sec.  Co.,  27  Okla. 
414,  112  Pac.  967;  Southern  Pine  Lum. 
Co.  v.  Ward,  1G  Okla.  131,  85  Pac.  459. 

The  defendant  in  error  cannot  move 
to  dismiss  the  petition  in  error  be- 
cause the  case  made  does  not  contain 
a  transcript  of  the  record  duly  certi- 
fied by  the  clerk.  Atchison,  etc.  R.  Co. 
v.  Snedeger,  5  Kan.  App.  700,  49  Pac. 
103,  following  Muscatt  P.  Hanna,  26 
Kan.   770. 

14.  Longwell  V.  Harkness,  57  Kan. 
303,  46  Pac.  307. 

"Where  a  case  made  is  signed  by  the 
trial  judge,  but  is  not  attested  by  the 
clerk  of  the  court,  with  his  signature, 
and  the  seal  of  the  court  is  not  thereto 
attached,  it  is  not  sufficiently  authenti- 
cated, as  required  by  the  statute,  to 
constitute  a  valid  case  made,  and  the 
judgment  of  the  trial  court  cannot  be 
reviewed,"  and  the  appeal  will  be  dis- 
missed. Stallard  p.  Knapp,  9  Okla.  591, 
60  Pac.  234,  following  OligBchlager  t?. 
Grell,  13  Okla.  632,  75  Pac/ 1131. 


In  A.  T.  &  S.  F.  Rid.  Co.  v.  Whit- 
bock,  57  Kan.  729,  48  Pac.  161,  the 
Supreme  Court  held  that  the  seal  of  the 
trial  court  could  be  attached  to  the 
case  made  even  after  one  year. 

15.  Bank  of  Kincaid  v.  Bronson,  8 
Kan.  App.   858,  54  Pac.  504. 

16.  "When  a  record  fails  to  show 
on  its  face  that  a  case  for  the  app.  1- 
late  court  was  regularly  settled  and 
signed,  with  opportunity  to  the  oppos- 
ite party  to  suggest  amendments  and 
to  be  heard,  extrinsic  evidence  is  ad- 
missible to  show  a  waiver  of  amend- 
ments and  consent  to  the  settling  and 
signing  of  the  case  made  at  the  time 
and  in  the  manner  it  was  done."  Hasel- 
tine  v.  Galliland,  2  Kan.  App.  45G,  43 
Pac.  88. 

17.  Kan. — Hodsiden  v.  Commissions, 
10  Kan.  637.  Minn. — Abraham  v.  Shee- 
han,  27  Minn.  401,  7  N.  W.  822.  N.  Y. 
Gregory  v.  Clark,  53  App.  Div.  74, 
65  N.  Y.  Supp.  687;  People  V.  Bradner, 
44  Hun  233. 

"The  jurisdiction  of  the  judge  to 
settle  and  sign  a  case,  having  been  lost 
by  lapse  of  time,  it  cannot  be  restored 
by  the  agreement  of  the  parties,  nor 
by  any  action  which  the  judge,  with 
their  consent,  may  take."  Ferree  V. 
Walker,  54  Kan.  49,  36  Pac.  738; 
Phelps  &  Bigelow  Windmill  Co.  V. 
Deming,  6  Kan.  App.   502,  50  Pac.  944. 

18.  McDonald  V.  Beatty,  9  N.  D.  293, 
83  N.  W.  224. 
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truth  or  does  not  contain  sufficient  for  a  proper  determination  of  the 
same  by  an  appellate  court.18  But  as  this  motion  is  addressed  to  the 
sound  discretion  of  the  court  below,  it  may  be  granted  upon  terms.™ 
A  case  on  appeal  may  be  resettled  by  the  trial  justice  acting  upon  his 
own  knowledge  and  recollection  of  what  occurred  at  the  trial.21  It  is 
within  the  power  of  the  appellate  court  to  remand  a  case  to  the  trial 
judge  to  be  resettled,  but  the  appellate  court  cannot  control  his  dis- 
cretion as  to  the  manner  of  resettlement.22 

M.     Compelling  Settlement.  —  Mandamus  is  ordinarily  the  proper 
remedy  to  compel  the  trial  judge  to  settle  and  sign  a  case  made.28 


19.  Blewett  v.  Hoyt,  117  App.  Div. 
32,  101  N.  Y.  Supp.  1086;  Deveney  v. 
Head,  64  App.  Div.  615,  72  N.  Y.  Supp. 
248;  Csatlos  v.  Met.  St.  R.  Co.,  63  App. 
Div.  271,  71  N.  Y.  Supp.  254;  Gallaudet 
v.  Steinmetz,  13  Jones  &  S.  239. 

In  New  York  the  appellant  if  not 
satisfied  with  the  settlement  of  th* 
case  has  the  right  to  move  on  addi- 
tional affidavits  for  a  resettlement. 
Henry  v.  Interurban  St.  K.  Co.,  115 
App.  Div.  352,  100  N.  Y.  Supp.  811; 
Cooley  v.  Trustees,  36  App.  Div.  520, 
55  N.  Y.  Supp.  832. 

A  motion  to  resettle  a  case  cannot 
be  denied  by  the  trial  judge  merely  be- 
cause the  matters,  sworn  to  have  oc- 
curred before  him,  do  not  appear  in 
the  stenographer's  notes.  He  must  go 
further,  and  put  his  refusal  upon  the 
ground  that  they  did  not  occur  at  all. 
Foster  v.  Standard  Nat.  Bank,  21  Misc. 
8,  46  N.  Y.   Supp.  839. 

The  Motion.— The  justice  before 
whom  the  case  was  tried  is  the  proper 
justice  before  whom  the  motion  for 
resettlement  should  be  made,  though  no 
longer  a  member  of  the  trial  court. 
Knobloch  v.  Tauve,  103  N.  Y.  Supp. 
713. 

"As  the  settlement  of  a  case  on  ap- 
peal is  to  be  made  by  the  justice  pre- 
siding at  the  trial,  if  he  was  not  sit- 
ting at  Special  Term,  Part  1,  when  the 
motion  was  returnable,  it  was  the  duty 
of  the  justice  so  presiding  to  refer  said 
motion  to  said  trial  justice  for  deci- 
sion." Henry  V.  Interurban  St.  R.  Co., 
115  App.  Div.  352,  100  N.  Y.  Supp.  811. 
Notice  of  Motion. — A  motion  for  re- 
settlement of  a  case  heard  before  the 
Special  Term  of  New  York  county  is 
to  be  made  upon  notice  returnable  at 
Part  1,  Special  Term.  Henry  v.  Inter- 
urban St.  R.  Co.,  100  N.  Y.  Supp.  811. 
A  motion  to  resettle  a  case  by  a 
referee  should  be  made  at  the  general 


term  and  not  at  the  special  term. 
Jaeger  v.  Koenig,  28  Misc.  436,  59  N. 
Y.  Supp.  182.  See  Cheever  v.  Brown,  7 
N.  Y.  Supp.  918. 

Appealability  of  Order. — An  order 
denying  a  motion  for  a  resettlement  is 
appealable.  New  York  Rubber  Co.  v. 
Rothery,  112  N.  Y.  592,  20  N.  E.  546;  Zim- 
mer  v.  Met.  St.  R.  Co.,  28  App.  Div. 
504,  51  N.  Y.  Supp.  247;  Gleason  v. 
Smith,  34  Hun   (N.  Y.)   547. 

It  is  too  late,  after  argument  and  de- 
cision of  an  appeal  to  apply  for  a  re- 
settlement of  the  case.  Fish  v.  Wood, 
2  Abb.  Pr.  (N.  Y.)  419;  Kettle  v.  Turl, 
14  Misc.  637,  35  N.  Y.  Supp.  1101. 

It  is  too  late  after  reversal  of  a 
judgment  to  resettle  the  case  to  in- 
corporate therein  a  memorandum  made 
by  the  judge  when  the  case  on  appeal 
was  settled  by  him.  Hix  v.  Edison  Elec. 
Light  Co.,  12  App.  Div.  627,  42  N.  Y. 
Supp.  769. 

Compelling  Resettlement. — If  a  mo- 
tion for  a  resettlement  is  denied  by  the 
trial  judge,  then  mandamus  will  lie. 
State  v.  Macdonald,  30  Minn.  98,  14 
N.  W.  459. 

20.  New  York  Rubber  Co.  t>.  Roth- 
ery,  112  N.  Y.  595,  20  N.  E.  546;  Koep- 
pel  v.  Koeppel,  48  Misc.  358,  95  N.  Y. 
Supp.  812. 

21.  Jenkins  V.  Bishop,  133  App.  Div. 
517,  117  N.  Y.  Supp.   630. 

22.  New  York  Rubber  Co.  v.  Roth- 
ery, 112  N.  Y.  592,  20  N.  E.  546;  Ma- 
son v.  Tietig,  22  Misc.  557,  49  N.  Y. 
Supp.  1000;  In  re  Strasburger 's  Es- 
tate,  27   N.   Y.   St.   509. 

23.  Mich. — Cadillac  Bank  V.  Wex- 
ford Cir.  Court  Judge,  139  Mich.  126, 
102  N.  W.  667.  N.  Y. — People  v.  New 
York,  20  Wend.  663.  N.  D. — Kaeppler 
v.  Pollock,  8  N.  D.  59,  76  N.  W.  987. 

But  a  motion  for  leave  to  settle  a 
case  after  the  time  has  expired,  is  ad- 
dressed to  the  discretion  of  the  court 
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In  North  Carolina  certiorari  is  the  remedy  for  a  refusal  of  the  trial 
judge  to  settle  the  ease.24 

N.  Operation  and  Effect  of  Settlement.  —  The  settling  and 
signing  of  a  case  made  is  a  judicial  act;  therefore,  the  statements  set 
forth  and  contained  in  a  ease  made  are  conclusive  upon  the  appellate 


below,  and  will  not  be  interfered  with 
by   mandamus,  unless   a  cdear  abuse  of 

discretion     is    sliown.    State     r.     Powers, 

Git  Minn.  429,  72  N.  W.  705. 

In  proceedings  to  compel  a  trial 
judge  to  sign  and  certify  a  "case"  as 
one  containing  all  the  evidence  offered 
or  received  upon  the  trial,  or  pertinent 
to  specific  questions  sought  to  be  rais- 
ed, the  burden  is  upon  the  moving 
party  to  satisfy  the  appellate  court 
that  his  proposed  case  iu  fact  contains 
all  the  evidence.  State  ex  rel.  McDoug- 
all  V.  Quinn,  107  Minn.  503,  120  N.  W. 
1088. 

In  North  Dakota  the  supreme  court 
may  settle  a  statement  of  the  case 
upon  a  proper  petition  being  presented, 
when  the  trial  court  has,  on  request, 
refused  to  settle  the  same  "in  accord- 
ance with  the  facts;"  but  such  refusal 
must  first  be  shown.  Tavlor  v.  Miller, 
10  N.  D.  361,  87  N.  W.  597;  Rev.  Code 
(N.  D.),  §5469. 

Scope  of  Review. — An  order  of  the 
trial  judge  denying  a  motion  to  amend 
a  proposed  case,  after  the  time  limited 
for  the  service  thereof,  or  to  extend 
the  time  and  permit  a  new  case  to  be 
proposed,  is  not  reviewable  in  man- 
damus proceedings  to  compel  an  al- 
lowance and  settlement  of  the  case. 
State  ex  rel.  McDougall  V.  Quinn,  107 
Minn.   503,  120   N.  W.   1088. 

24.  Chauncev  v.  Chauncev,  153  N.  C. 
12,  68  S.  E.  906;  Cameron  B.  Co.  O. 
Thornton  Light,  etc.  Co.,  137  N.  C.  99, 
49  S.  E.  76;  Smith  t\  Smith,  119  N.  C. 
314,  25  S.  E.  878. 

While  the  plaintiff  is  entitled  to  a 
"writ  of  certiorari  for  the  purpose  of 
having  his  exceptions  and  assignment 
of  errors,  so  far  as  they  relate  to  the 
instructions  given  or  refused,  made  a 
part  of  the  case,  the  judge  should,  as 
a  general  rule,  have  the  opportunity  of 
considering  the  case  again  with  refer- 
ence to  the  assignment,  so  that  he  may 
the  more  intelligently  and  explicitly 
state  what  was  actually  done  and  said, 
having  in  view  the  questions  intended 
to  be  raised  by  the  appellant  as  they 


appear  from  his  assignment  of  errors. 
*  *  *  Counsel  should  !>■■  present  when 
the  case  is  finally  settled  to  protect 
the  interests  of  their  clients,  unless 
their  presence  is  waived,  and,  if  any 
change  is  made  in  the  body  of  the 
cage,  the  appellant  should  lie  permitted 
to  reassign  errors  so  as  to  conform  the 
assignment  to  the  changes  thus  made." 
Cameron-Barklev  Co.  v.  Thornton  Light 
&  Power  Co.,  137  N.  C.  99,  49  S.  E. 
76,  Code  of  N.  C. 

As  to  matters  concerning  which  the 
judge's  statement  is  conclusive  upon 
the  supreme  court,  a  certiorari  will  not 
be  granted  for  the  purpose  of  having 
the  case  amended,  unless  it  appears 
that  an  error  or  mistake  has  inad- 
vertently been  permitted  by  the  judge, 
especially  where  it  further  appears  that 
there  are  reasonable  grounds  to  believe 
that  the  judge  will  correct  the  case 
if  he  is  afforded  an  opportunity  to  do 
so.  Cameron-B.  Co.  v.  Thornton  Light, 
etc.  Co.,  137  N.  C.  99,  49  S.  E.  76. 

Concurrent  Remedies.  —  But  in  this 
jurisdiction  it  seems  that  either  cer- 
tiorari or  mandamus  may  be  used. 
Cross  v.  Cross,  90  N.  C.  15. 

In  Kansas,  the  refusal  of  a  trial 
judge  to  sign  a  case,  cannot  be  correct- 
ed on  error  where  the  facts  do  not 
appear.     North  v.  Moore,  8  Kan.  143. 

The  Application. — Except  as  to  the 
parties  who  were  represented  in  whole 
or  in  part  by  the  counsel  on  whom 
the  case  on  appeal  was  served,  the  ap- 
pellants are  not  entitled  to  a  certior- 
ari. As  to  the  parties  upon  whose 
counsel  the  "case  on  appeal"  was 
served  in  due  time,  the  judge  not  hav- 
ing settled  the  case,  the  certiorari  will 
issue.  Such  application  should  always 
be  based  upon  docketing  the  rest  of  the 
record,  and  if  that  'is  not  done  upon 
motion  on  that  ground  the  certiorari 
will  be  denied.  Shober  r.  Wheeler,  119 
N.  C.  471,  26  S.  E.  26;  State  r.  Free- 
man, 114  N.  C.  872,  19  S.  E.  630;  Pitt- 
man  v.  Kimberlv,  92  N.  C.  562;  Suiter 
v.  Brittle,  90  N.  C.  19;  Wiley  v.  Line- 
berry,  88  N.  C.  68. 
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court,25  and  such  authenticated  return  cannot  be  attacked  on  appeal  by 
affidavits. 

IX.  FILING.  —  The  case  as  settled,  signed  and  authenticated  must 
be  seasonably  filed28  in  the  clerk's  office  of  the  court  below,  or  it  will 
be  dismissed.27  In  some  jurisdictions  the  case,  after  being  settled  and 
filed  with  the  clerk,  becomes  a  part  of  the  record  and  comes  up  as  a 
part  thereof.28 


25.  Kan. — Muscott  V.  Hanna,  26 
Kan.  770.  Minn.— Haldt  v.  Swift  &  Co., 
94  Minn.  146,  102  N.  W.  388.  N.  C— 
Cameron-Barkley  Co.  V.  Thornton  L.  & 
P.  Co.,  137  N.  C.  99,  49  S.  E.  76,  Code 
of  N.  C.j  State  v.  Gooch,  94  N.  C.  982; 
State  v.  Keid,  18  N.  C.  377,  38  Am. 
Dec.  572. 

"The  signature  of  the  judge  to  a 
case  made  imports  the  truthfulness  of 
the  preceding  statements  in  such  case, 
and  nothing  more."  Eddy  v.  Weaver, 
37  Kan.  540,  15  Pac.  492;  Brown  v. 
Johnson,  14  Kan.  377;  Wilson  v.  Willey, 
1  Kan.   App.  427,  42  Pac.  1092. 

26.  Kan. — Lownsberry  v.  Rake- 
straw,  14  Kan.  151.  N.  Y. — Schoon- 
maker  V.  Hilliard,  55  App.  Div.  140,  67 
N.  Y.  Supp.  160;  Pickard  v.  Carr,  61 
Hun  624,  17  N.  Y.  Supp.  605.  N.  C— 
Turrentine  v.  Richmond,  etc.  R.  Co.,  92 
N.  C.  642.  S.  C. — Marjenhoff  v.  Marjen- 
hoff,  40  S.  C.  545,  18  S.  E.  942. 

Filing  Copies.  In  South  Carolina, 
filing  a  copy  of  the  case  is  not  ground 
for  a  dismissal  of  the  appeal,  though 
it  is  better  to  file  the  original  case. 
Archer  v.  Long,  35  S.  C.  585,  14  S.  E. 
24.  But  see  Smith  v.  Moore,  21  Kan. 
161,  for  practice  in  Kansas. 

A  requirement  as  to  time  of  filing 
must  be  strictly  complied  with.  Chis- 
olm  v.  Providence  Washington  Ins.  Co., 
35  S.  C.  599,  14  S.  E.  349. 

In  New  York  the  case  must  be  filed 
within  ten  days  after  it  has  been  set- 
tled, otherwise  it  will  be  deemed  aban- 
doned, unless  the  time  is  extended  by 
order.  In  such  case  he  must  move  the 
court  below  to  open  the  default  before 
the  case  can  be  filed.  Vanderbergh  v. 
Matthews,  52  App.  Div.  616,  65  N.  Y. 
Supp.  365;  Rothschild  v.  Rio  Grande 
W.  R.  Co.,  9  App.  Div.  406,  41  N.  Y. 
Supp.  293;  Carr  v.  Butler,  32  Misc.  657, 
67  N.  Y.  Supp.  491. 

In  South  Carolina  the  case  must  be 
filed  within  ten  days  after  it  is  settled 
or  the  appeal  will  be  dismissed  as 
abandoned.  But  this  requirement  is 
complied  with  by  filing  a  copy.  Archer 
P.  Long,  35  S.  C.  585,  14  S.  E.  24;  Nott 
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v.  Thompson,  35  S.  C.  589,  14  S.  E.  23; 
Simonds  V.  Marco,  38  S.  C.  554,  16  S. 
E.  830;  Ridgeway  v.  Cutter,  36  S.  C. 
603,  15  S.  E.  429;  Bomar  v.  Means,  35 
S.  C.  591,  14  S.  E.  309. 

In  the  computation  of  the  time  for 
filing  the  case,  the  first  day  is  excluded 
and  the  last  is  included.  Turrentine  v. 
Richmond,  etc.  R.  Co.,  92  N.  C.  642; 
Southern  Pine  Lumb.  Co.  V.  Ward,  16 
Okla.  131,  85  Pac.  459. 

27.  Kan. — Bank  of  Kincaid  V.  Bron- 
son,  8  Kan.  App.  858,  54  Pac.  504.  N. 
D—  Rev.  Code  §5467.  N.  Y.— Parker  V. 
Link,  26  How.  Pr.  375;  Van  Bergen  v. 
Ackles,  21  How.  Pr.  314.  Okla.— Chis- 
olm  v.  Ins.  Co.,  35  S.  C.  599,  14  S.  E. 
349;  Donahue  V.  Enterprise  Co.,  33  S.  C. 
608,  12  S.  E.  560,  665. 

In  South  Carolina,  the  clerk  must 
mark  the  case  filed.  Aultman  v.  Utsey, 
33   S.  C.  611,  12  S.  E.  628. 

In  New  York,  it  must  be  ordered 
filed  by  the  judge  or  referee  who  tried 
the  case,  and  this  cannot  be  supplied 
by  stipulation.  Anderson  t?.  Dickie,  26 
How.  Pr.  199;  Bonnefond  V.  DeRussey, 
73  Hun  377,  26  N.  Y.  Supp.  193;  Wood- 
hull  v.  Mayor,  69  Hun  210,  23  N.  Y. 
Supp.  553;  Zelinka  V.  Krankopt,  1  City 
Ct.  Rep.  89. 

28.  Van  Bergen  v.  Ackles,  21  How. 
Pr.  (N.  Y.)  314;  Lynde  V.  Cowenhoven, 
4  How.  Pr.  (N.  Y.)  327;  Ward  v.  Cen- 
tral Park,  etc.  R.  Co.,  2  Sweeny  701; 
Walton  v.  Pearson,  101  N.  C.  428,  7  S. 
E.    566. 

In  South  Carolina,  the  case  on  appeal 
constitutes  no  part  of  the  judgment 
roll,  and  need  not  be  attached  thereto. 
Tribble  v.  Poore,  28  S.  C.  565,  6  S.  E. 
577. 

But  in  New  York  there  must  be  an 
an  order  of  court  directing  the  case 
to  be  annexed  to  the  judgment  roll. 
Cornish  v.  Graff,  36  Hun  160."  See  Lynde 
V.   Cowrenhoven,  4  How.  Pr.  327. 

In  Minnesota  the  case,  when  attached 
to  the  judgment  roll  at  the  request 
of  one  of  the  parties,  becomes  a  part 
of  the  record.  Treick  v.  Connera  of 
Carver  Co.,  11  Minn.  201. 
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X.  ALTERATIONS  AND  AMENDMENTS.  —  A.  Alterations. 
A  case,  when  settled  and  filed,  becomes  a  judicial  record,  and  hence 
cannot  be  altered  thereafter  by  the  parties." 

B.  Amendments.  —  The  trial  judge  may  amend  or  correct  the 
case  on  motion.80  But  the  appellate  court  cannot  amend  or  supplement 
a  case  made  after  it  has  been  settled  and  authenticated  by  the  trial 
judge.31 

XI.  TURNING  CASE  INTO  BILL  OF  EXCEPTIONS  OR 
SPECIAL  VERDICT. —  A  case  cannot  be  turned  into  a  bill  of  ex- 
ceptions,32 or  a  special  verdict/'3  without  leave  of  court.84  Nor  unless 
the  privilege  is  obtained  at  the  trial  of  the  cause." 


And  in  Kansas  the  original  case 
made  must  be  attached  to  and  filed 
with  the  petition  in  error,  to  be  avail- 
able in  the  appellate  court;  merely  at- 
taching copies  is  not  sufiicient.  Smith 
c.  Moore,  21  Kan.  161:  Missouri 
Transp.  Co.  v.  Palmer,  19  Kan.  471. 

In  North  Carolina,  when  counsel  do 
not  agree,  only  the  "case  settled"  by 
the  judge  should  come  up  in  the  rec- 
ord. Mo  part  of  the  tentative  cases 
of  counsel,  on  either  side,  should  come 
up,  save  as  they  appear  in  the  re- 
drafted case  signed  by  the  court, 
riaither  V.  Carpenter,  143  N.  C.  240,  55 
E.  625;  State  c.  Dewey,  139  N.  C. 
—6,  51  S.  E.  937. 

29.  McCready  V.  Lindenborn,  24 
Misc.   606,  54  N.  Y.   Supp.  46. 

30.  Johnson  v.  Whitlock,  13  N.  Y. 
344. 

A  trial  judge  has  authority  to  cor- 
rect a  case  upon  notice  to  the  parties 
or  their  counsel,  even  after  it  has 
been  filed  pursuant  to  a  stipulation  of 
the  attorneys,  if  the  judge  ascertains 
that  it  does  not  state  the  occurrences 
upon  the  trial  in  accordance  with  the 
facts.  McManus  v.  Western  Assur.  (Jo., 
40  App.  Div.  86,  57  N.  Y.  Supp.  559. 

The  court  has  authority,  even  after 
the  decision  of  an  appeal,  to  permit 
the  case  to  be  corrected  in  furtherance 
of  justice.  Hix  v.  Edison  Elec.  Light 
Co.,  12  App.  Div.  627,  42  N.  Y.  Supp. 
769. 

31.  Kan. — Salina  Bldg,  etc.  Assn.  v. 
Beebe,  24  Kan.  363;  Missouri  K.  &  T. 
E.  Co.  v.  City  of  Fort  Scott,  15  Kan. 
456;  Shepard  v.  Peyton,  12  Kan.  616; 
Baker  v.  Sears,  2  Kan.  App.  617,  42  Pac. 
501;  Board  of  County  Comrs.  v.  Citi- 
zens' Nat.  Bank,  6  Kan.  App.  330,  51 
Pac.  55,  following  Snavely  v.  Buggy 
Co.,  36  Kan.  106,  12  Pac.  522.  Okla.— 
Nojea  v.  Tootle,  8  Okla.  505,  58  Pac. 


653,  affirming  Ryland  v.  Coyle,  7  Okla. 
226,  54  Pac.  456;  Gardenhire  V.  Bur- 
dick,  7  Okla.  212,  54  Pac.  483.  S.  C— 
Correll  v.  Georgia  Const.  &  luv.  Co.,  35 
S.  C.  593,   14  S.   E.   05. 

Although  the  supreme  court  may  not 
hear  evidence  for  the  purpose  of  re- 
vising a  case  made,  and  correcting  er- 
rors in  the  recitals  of  the  proceedings 
had  upon  the  trial,  yet  no  unjust  ad- 
vantage will  be  permitted  to  be  taken 
of  such  errors  by  the  party  who  is  re- 
sponsible for  their  appearance  in  the 
record,  when  the  court  can  legally  pre- 
vent it.  Baker  v.  Sears,  2  Kan.  App. 
617,   42   Pac.   501. 

32.  Williamson  v.  Suydan,  4  Blatch. 
323,  30  Fed.  Cas.  No.  17,756;  Jackson 
v.  Sinclair,  4  Cow.  (N.  Y.)  43;  Green  v. 
Russell,  1  How.  Pr.  (N.  Y.)  8;  Ham- 
mond v.  Hazard,  1  Ed.  Smith  (N.  Y.) 
314. 

33.  Woolsey  v.  Camp,  3  Cow.  (N.  Y.) 
358. 

34.  Lutkins  V.  Dem,  21  N.  J.  L.  337; 
Merters  v.  Bailey,  1  How.  Pr.  (N.  Y.) 
42.  But  if  leave  is  requested  at  the 
trial,  it  cannot  be  denied.  Root  V.  King, 
8   Cow.    (N.   Y.)    125. 

This  leave  is  often  granted  only 
upon  terms  and  conditions.  Slocum  V. 
Fairchild,  7  Hill   (N.  Y.)   292. 

35.  Smith  v.  Caswell,  4  How.  Pr. 
(N.  Y.)  286;  Masters  v.  Bailey,  1  How. 
Pr.   (N.  Y.)   42. 

Such  leave  will  not  be  granted  after 
a  motion  for  a  new  trial  has  been 
denied.  Hammon  v.  Hazard,  1  Ed. 
Smith   (N.  Y.)   314. 

Under  special  circumstances  such 
leave  has  been  granted  after  the  trial, 
when  the  ends  of  justice  seem  to  re- 
quire it,  but  this  does  not  alter  the 
general  rule.  Oakley  v.  Apinwall,  1 
Sand.  (N.  Y.)  694;  Slocum  v.  Fair- 
child,  7  Hill  (N.  Y.)  292. 
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XII.  ELECTION  BETWEEN  CASE  AND  BILL  OF  EXCEP- 
TIONS.   If  a  bill  of  exceptions  and  case  are  both  made,  the  appel- 
lant will  be  compelled  to  elect  between  them,  36  and  he  is  bound  by 
such  election  when  made.37 

XIII.  SUPPLEMENTAL  CASE.  —  In  the  absence  of  statute,  an 
additional  or  supplemental  case  cannot  be  demanded,  after  the  orig- 
inal is  settled  and  signed.38 

36      Boot   V.    King,    8    Cow.    (N.   Y.)  I      38.     Salina  Bldg.   Assn.  v.  Beebe,  24 

Kan.  363;  Rodman  v.  Harvey,  102  N.  C. 

125-  1,  8  S.  E.  888.  But  see  Correll  v.  Geor- 

37.     Richardson  v.  Yawkey,  9  Mien.    gia  Const-  &  inv.  Co.,  35  S.  a  593,  14 

139.  I  S.  E.  65. 
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By  the  Editorial  Staff. 


I      GENERAL  INTRODUCTORY  CONSIDERATIONS.  801 

II.     PRINCIPLES  IMPORTANT  IN  DETERMINING  EXISTENCE 
OF  CAUSE  OF  ACTION,  808 

A.  Damnum  Absque  Injuria,  808 

1.  Must  Be  Interference  With  Legal  Right,  808 

2.  Reasonable  Exercise  of  Established  Right,  811 

3.  Lawful  Use  of  Own  Property,  812 

4.  Motive  or  Intent  With  Which  Lawful  Act  Is  Done, 

as  Giving  Cause  of  Action,  815 

5.  Accident  in  Performance  of  Lawful  Act,  819 

6.  Volenti  Non  Fit  Injuria,  819 

7.  Damage  Resulting  From  Acts  Authorized  by  Legis- 

lature, 820 

8.  Salus  Populi  Suprema  Lex,  821 

9.  Injuries  Resulting  From  Criminal  Acts,  823 

B.  Injuria  Absque  Damno,  825 

C.  Status  of  Parties  as  Affecting  Cause  of  Action,  828 

I.     GENERAL     INTRODUCTORY     CONSIDERATIONS.  —  Even 

where  the  common  law  forms  of  action  are  expressly  abolished  "it  is 
true,  and  ever  must  remain  true  in  any  orderly  administration  of  jus- 
tice, that  the  precise  nature  of  the  cause  of  action  must  be  determined 
before  the  rules  of  law  applicable  thereto  can  be  ascertained  and 
applied."1 

And  "when  a  demurrer  is  under  consideration,  it  is  necessary  to 
determine  whether  the  facts  alleged  in  the  complaint  constitute  a  cause 
of  action."2 

1.     Investment    Co.    v.    Burdick,    67  I  of  action;  he  must  prove  the  facts  con- 


Kan.  329,  334,  72  Pac.  781. 

2.     Oliver  v.   Columbia,   etc.,   R.   Co., 
55    S.    C.    541,    33    S.    E.    584.      In    this 


stituting  his  right,  and  its  invasion  by 
the  defendant.  It  is  another  general 
rule  that  the  plaintiff  can  offer  no  tes- 


case,  the  court  said:    "A  cause  of  ac-  j  timony  except   as  to  such   facts  as  he 


tion  exists  'when  the  legal  rights  of 
one  party  have  been  invaded  by  an- 
other.' Chalmers  v.  Glenn,  18  S.  C. 
471.  In  the  case  just  cited,  it  is  ob- 
served:    'Now,    as    to    the    statements 


has  alleged  in  his  complaint.  It  fol- 
lows, therefore,  that  he  must  allege 
in  his  complaint  all  the  facts  showing 
his  right,  and  also  those  showing  its 
invasion    by    the    defendant,    and    the 


in  the  complaint.  It  is  a  general  rule,  j  facts  thus  alleged  must  in  law  on  their 
in  fact,  invariable,  that  to  entitle  a  j  face,  on  the  one  side  entitle  him  to 
plaintiff  to  recover,  he  must  prove  all  j  the  right  which  he  claims,  and  on  the 
the  facts  constituting  his  case  or  cause    other    amount    to    an    invasion    by    the 
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The  scope  of  this  term  becomes  important  also  in  applying  the  rule 
that  a  plaintiff,  by  amendment,  cannot  set  up  a  different  cause  of  ac- 
tion,3 and,  when  considering  whether  an  action  is  barred  by  lapseof 
time  under  certain  statutes,  in  determining  where  the  cause  of  action 
arose.4 

Time  and  Place. —  The  cause  of  action  must  have  reference  to  some 
time  as  well  as  to  some  place.  And  the  consideration  of  the  time  when 
the  cause  of  action  arises  is  often  an  aid  in  determining  the  place  where 
it  arises.6 

The  phrase  "cause  of  action"  comprises  every  fact  necessary  to  the  right 
to  the  relief  prayed  for.6     It  embraces  the  facts  which  establish  the 


defendant.  If  his  complaint  is  de- 
fective in  either  of  these  particulars, 
he  will  not  only  be  denied  the  priv- 
ilege of  supplementing  the  facts  by 
testimony,  but  his  complaint  will  fail 
on  demurrer.'  "What,  therefore,  is  the 
cause  of  an  action  set  up  in  the  com- 
plaint at  bar?  Is  it  not  that  the  plaint- 
iff, having  paid  the  fare  of  a  passenger 
over  the  defendant's  railroad,  as  a 
passenger  on  its  passenger  train,  had 
the  right  to  receive  a  courteous  and 
complete  care  by  such  common  carrier 
until  she  was  discharged  from  the  de- 
fendant's train;  but  that  the  defend- 
ant invaded  this  right  on  her  part  by 
rudely  and  wantonly  forcing  her  from 
its  passenger  car  in  the  town  of  Clin- 
ton, so  that  she  fell  between  the  plat- 
forms of  a  divided  train,  which  divided 
train  was  driven  together,  without 
warning,  so  quickly  and  recklessly  that 
her  life  was  with  great  difficulty,  to 
others  than  defendant,  saved,  and  great 
permanent  injuries,  etc.,  were  dealt  to 
her?  Well,  if  these  things  are  alleged 
in  the  complaint,  does  the  demurrer 
receive  any  support?     We  think  not." 

3.  See  FTost  v.  Witter,  132  Cal.  421, 
64  Pac.  705,  84  Am.  St.  Rep.  53.  and 
the  title  "Amendments  and  Jeofails." 

4.  "In  a  legal  sense  the  cause  of 
artion  cannot  have  two  places  of  ori- 
gin." McKee  V.  Dodd,  152  Cal.  637, 
93  Pac.  854,  14  L.  R.  A.  (N.  S.)  780. 
See  the  title  "Limitation.", 

Suit  Where  Cause  of  Action  Arises. 
Therefore,  under  a  Btatute  authorizing 
suit  where  the  cause  of  action  arises, 
the  place  of  breach  is  the  venue  of  the 
suit.  United  States  Graphite  Co.  v. 
Pacifie  Graphite  Co.,  68  Fed.  442;  Max- 
well v.  Atchison,  T.,  S.  F.  R.  Co.,  34 
Fed.  286. 

In  accordance  with  the  foregoing  the 


district  court  in  Connecticut  was  held 
to  have  jurisdiction  of  an  action  for 
the  diversion  of  a  stream  in  Connecti- 
cut causing  damage  to  a  mill  in  Massa- 
chusetts. Foot  V.  Edward,  3  Blatchf. 
310,  9  Fed.  Cas.  No.  4,908. 

5.  Cleasby,  B.,  in  Durham  v.  Spence, 
L.    R.    6   Ex.   46. 

6.  U.  S. — McAndrews  V.  Chicago, 
etc.,  R.  Co.,  162  Fed.  856,  858,  89  C. 
C.  A.  546,  per  Grosscup,  C.  J.  Ga. 
Parris  V.  Atlanta,  etc.,  Co.,  128  Ga. 
434  57  S.  E.  692.  la. — Box  v.  Chicago, 
etc.,  R.  Co.,  107  Iowa  660,  78  N.  E. 
G94.  Neb. — Johnson  v.  American  Smelt- 
ing Co.,  80  Neb.  255,  116  N.  W.  517. 
Ohio. — Baltimore  &  O.  R.  Co.  v.  Lar- 
vill,  83  Ohio  St.  108,  93  N.  E.  619. 
Utah. — Bach  v.  Brown,  17  Utah  435,  53 
Pac.  991.  Wis. — Bruil  V.  Northwestern, 
etc.,  Assn.,  72  Wis.  430,  39  N.  W.  529. 
ling. — Allhusen  v.  Malgarejo,  L.  R.  3 
Q.  B.  340;  Sichel  v.  Borch,  2  H.  &  C. 
954;  Slade  v.  Noel,  4  F.  &  F.  424; 
Cooke  v.  Gill,  L.  R.  8  C.  P.  107.  Can. 
Wright  v.  Arnold,  6  Manitoba  1;  Com- 
nolly  v.  Brannen,  1  Quebec  204. 

"Every  fact  which  plaintiff  is  obliged 
to  prove  in  order  to  obtain  judgment, 
or,  conversely,  every  fact  which  the  de- 
fendant would  have  the  right  to  tra- 
verse." Bradford  V.  Southern  R.  Co., 
19f  U.  S.  243,  248,  25  Sup.  Ct.  55,  49 
L.  ed.  178;  Chesapeake,  etc.,  R.  Co.  V. 
Dixon,  179  U.  S.  131,  139,  21  Sup.  Ct. 
67,  45  L.  ed.  121. 

"It  has  been  said  to  be  the  right 
to  prosecute  an  action  with  effect.  (Pat- 
terson v.  Patterson,  59  N.  Y.  574,  17 
Am.  Rep.  384.)  The  terms  'right  of 
action'  and  'cause  of  action'  are  equiv- 
alent expressions.  (Clark  c.  Heirs  of 
Southard,  16  Ohio  St.  408.)  'By  this 
phrase  (cause  of  action)  is  understood 
the  right  to  bring  an  action,  which  im- 
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existence  of  a  primary  right  in  tlie  plaintiff  and  llic  invasion  of  that 
right  by  some  delict  on  the  part  of  the  defendant.1 


plies  that  there  is  some  person  in  ex- 
istence who  can  assert,  and  also  a  per- 
son who  can  lawfully  be  sued. 
There  is  no  cause  of  action  till  tho 
claimant  can  legally  sue.  Bouvier'i 
Diet.,  title  'Cause  of  Action.'  .  .  . 
If  he  have  no  legal  right  to  sue,  ho 
has  not  merely  a  bad  cause  of  action, 
but  no  cause  of  action.'  (Parker  v. 
Bnslow,  102  111.  272,  40  Am.  Rep.  588.) 
A  cause  of  action  accrues  when  facts 
exist  which  authorize  one  party  to 
maintain  an  action  against  another. 
(Davis  v.  Munie,  235  111.  620,  85  N.  E. 
943.)"  Walters  v.  Ottawa,  240  111. 
259,  88  N.  E.  651. 

Not  the  injury  on  the  part  of  the 
defendant,  but  the  facts  justify  the 
action.  Box  v.  Chicago,  etc.,  Co.,  107 
Iowa   660,   78   N.   W.   69 1. 

Still  other  authorities  define  it  as 
the  particular  matter  for  which  the 
suit  is  brought  (Rochester  Boro.  V.  Ken- 
nedy, 229  Pa.  251,  78  Atl.  133;  Erie 
Co.  Iron  Works  v.  Barber,  118  Pa.  6, 
12  Atl.  411);  or  that  which  produces 
or  affects  the  results  complained  of 
(In  re  Shaffer's  Estate,  22S  Pa.  36,  76 
Atl.  716;  Noonan  i.  Pardee,  200  Pa. 
474,  50  Atl.  255,  86  Am.  St.  Rep.  722, 
55   L.   17.   A.  410). 

Alleging  Facts  From  Which  Right 
Originates. — Where  the  right  violated  is 
one  which  must  be  shown  by  stating  the 
facts — a  right  which  derives  its  origin 
from  a  special  state  of  facts — the 
wrong  cannot  be  shown  without  stating 
the  essential  facts  in  which  the  right 
originates.  In  other  cases,  the  crea- 
tion or  origin  of  the  right  need  not 
be  pleaded.  Columbus  v.  Anglin,  120 
Ga.  7S5,  48  S.   E.  318. 

Single  or  Distinct  Cause  of  Action. 
More  than  one  statement  of  facts,  con- 
taining some  one  or  more  different  in- 
gredients, although  the  ingredients  in 
such  statements  may  differ,  may,  nev- 
ertheless, show  a  single  cause  of  ac- 
tion. Where  each  statement  shows  that 
the  plaintiff  was  the  owner  of  the  same 
right;  that  the  defendant  had  commit- 
ted the  same  violation  of  that  right, 
and  that  the  plaintiff  was  entitled  to 
the  same  relief.  Each  of  such  state- 
ments would  show  the  same  cause  of 
action,  and  not  a  different  one.  Wild- 
man  v.  Wrildman,  70  Conn.  700,  42 
Atl   1. 


Residence  as  Essential  in  Divorce. — 
for  the  requisite  time  is  an 

iaJ    of    a    i  B  use    oi    action    for    di- 
.  because  the  law  so  [provides  that 
a    distinct    action    for    si  main- 

ce    may    be    brought    against    the 
md    where    the    wife    has    a    CI 
tion    for    divorce,    does    not    make 

"reside]    e"   i iment   of   t he   cause 

of  action  for  separate  maintenance. 
Iliner  v.  1  liner,  J.".:;  Cal.  254,  94  Pac. 
L044. 

7.  U.  B. — Foot  v.  Edwards,  3  Blatch. 
310,  9  Fed.  Cas.  No.  4,908.  Ala.— Bit- 
ter V.  Hoy,  55  So.  1034.  Cal.— McKee 
v.  Dodd,  15  Cal.  637,  93  Pac.  854,  L25 
Am.  St.  Rep.  82,  14  L.  R.  A.  (N.  S.) 
780  (citing  Poineroy's  Remedial  Rights, 
§§452  et  scq.)  ;  Hutchinson  v.  Edwards, 
73  Cal.  452,  15  Pac.  82,  2  Am.  St.  Rep. 
S23.  Conn. — Prentice,  J.,  in  Pavelka 
v.  Albert,  etc.,  Soc,  82  Conn.  146,  72 
Atl.  725;  Wildman  V.  Wildman,  70 
Conn.  700,  41  Atl.  1.  Ga.— Parris  P. 
Atlanta,  etc.,  R.  Co.,  128  Ga.  434,  57 
S.  E.  692;  Columbus  V.  Anglin,  120  Ga. 
785,  48  S.  E.  318;  Stafford  V.  Maddox, 
87  Ga.  537,  13  S.  E.  559  (so  defined  by 
statute) ;  Charleston,  etc.,  R.  Co.  v. 
Duckworth,  7  Cia.  App.  350.  111.— 
Metropolitan  Life  Ins.  Co.  v.  People, 
106  111.  App.  516.  Ind.— Baker  v.  State, 
109  Ind.  47,  9  N.  E.  711.  la.— Will- 
iamson v.  Chicago,  etc.,  R.  Co.,  84  Iowa 
583,  51  N.  W.  60.  Kan.— Atchison, 
etc.,  R.  v.  Rice,  36  Kan.  593,  14  Pac. 
229,  233.  Mich. — Post  V.  Campans,  42 
Mich.  90,  3  N.  W.  272.  Mo.— Rice  v. 
Chicago,  etc.,  R.  Co.  (Mo.  App.),  131 
S.  W.  374;  Barnett  v.  Colonial  Hotel, 
etc.,  Co.,  137  Mo.  App.  636,  119  S.  W. 
471.  Mont. — Dillon  v.  Great  Northern 
R.  Co.,  38  Mont.  485,  100  Pac.  960. 
Neb. — Johnson  v.  American  Smelting, 
etc..  Co.,  80  Neb.  255,  116  N.  W.  517. 
N.  Y.— Yeeder  v.  Baker,  83  N.  Y.  156. 
S.  C. — Rogers  V.  Mutual,  etc.,  Assn.,  17 
S.  C.  406;  Hayes  v.  Clinkscales,  9  S. 
('.  441,  445.  Utah. — Lawson  v.  Tripp, 
34  Utah  28,  95  Pac.  520.  W.  Va.— 
Clarke  v.  Ohio  R.  Co.,  39  W.  Va.  732, 
20  S.  E.  696;  Harvey  v.  Parkersburg 
Ins.  Co.,  37  W.  Va.  272,  16  S.  E.  580. 
Wis.— Emerson  v.  Nash,  124  Wis.  360, 
102  N.  W.  921,  109  Am.  St.  Rep.  944; 
Bruil  v.  Northwestern,  etc.,  Assn.,  72 
Wis.  430,  39  N.  W.  529.  Eng.— Allhu- 
sen  p.  Malgarejo,  L.  R.  3  Q.  B.  340. 
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Use  in  Statutes.  —  It  is  sometimes  used  in  a  more  restricted  sense  than 
in  others,  depending  upon  the  subject  to  which  it  is  applied,  or  the 
object  which  it  is  to  subserve,  and  it  therefore  often  becomes  necessary 
to  depart  from  the  technical  meaning,  and  to  construe  the  phrase,  as 


"  'Cause  of  action'  has  been  held  to  I 
mean  '  every  fact  which  is  material  to 
be  proved  to  entitle  the  plaintiff  to 
succeed; '  'every  fact  which  the  de- 
fendants would  have  a  right  to  tra- 
verse.' In  such  a  sense  it  would  em- 
brace, not  only  the  contract  in  the 
case,  but  the  breach  of  it;  for  both 
must  be  proven  in  order  to  recover. 
Again,  it  has  been  held  to  mean,  'not 
the  whole  cause  of  action,  but  that 
which,  in  popular  meaning, — is  the 
cause  of  action,  viz.,  the  act  on  the 
part  of  the  defendant  which  gives  the 
plaintiff  his  cause  of  complaint.'  Jack- 
son v.  Spittall,  L.  R.  5  C.  P.  542.  It 
has  been  held  to  mean,  in  a  case  in- 
volving the  purchase  of  land,  'the  non- 
payment of  the  purchase  price.'  Borst 
v.  Corey,  15  N.  Y.  505.  It  is  some- 
times said  to  be  the  breach  of  duty." 
la. — Williamson  v.  Chicago,  etc.,  R.  Co., 
84  Iowa  583,  51  N.  W.  60.  N.  Y.— 
Bank  of  Commerce  v.  Rutland,  etc.,  R. 
Co.,  10  How.  Pr.  1.  Eng.— Howell  v. 
Young,  5  Barn.  &  C.  259,  108  Eng. 
Reprint  97. 

"The  cause  of  action  is  the  subject 
matter  of  the  controversy,  and  that  is, 
for  all  the  purposes  of  the  suit,  what- 
ever the  plaintiff  declares  it  to  be  in 
his  pleadings."  Pirie  V.  Tvedt,  115  U. 
S.  41,  5  Sup.  Ct.  1034,  1161,  29  L.  ed. 
331.  And  see  Bradford  v.  Southern  R. 
Co.,  195  U.  S.  243,  248,  23  Sup.  Ct. 
55,  49  L.  ed.  178;  Connell  V.  Smiley, 
156  U.  S.  335,  340,  15  Sup.  Ct.  353, 
39  L.  ed.  443. 

Cause  of  Action  Defined  From  Stand- 
point of  Rights. — As  "every  duty  is 
attended  with  a  correlative  right,  a 
cause  of  action  may  be  defined  from 
the  standpoint  of  rights,  with  exactly 
the  same  result  as  when  it  is  defined 
from  the  standpoint  of  duties.  .  .  . 
Relatively  to  the  law  of  pleading,  a 
cause  of  action  is  some  particular  right 
of  the  plaintiff  against  the  defendant, 
together  with  some  definite  violation 
thereof  which  occasions  loss  or  dam- 
age." Ellison  v.  Georgia  R.  &  B.  Co., 
87  Ga.  700,  13  S.  E.  811.  To  give  a 
right  of  action  "nothing  is  needed  but 
a   right   in   the   plaintiff,   and   some   in- 


vasion of  that  right  by  the  defendant." 
Stafford  v.  Maddox,  87   Ga.  537,  13   S. 
E.   559.     And   see   Columbus  v.   Anglin, 
120    Ga.    785,   48   S.   E.   318.     In   other 
words  it  consists  of  the  primary  right 
of    one,    either    legal    or    equitaWe,    in- 
vaded by  the  other  (Drake  v.  Whaley, 
35  S.  C.  187,  14  S.  E.  397;  Kennerty  t>. 
Etiwan,  etc.,  Co.,  21  S.  C.  226,  53  Am. 
Rep.  669)  for  the  cause  of  action  does 
not    arise    until    the    facts    exist    which 
constitute  the  cause  of  action,  and  not 
merely  the  one  fact  which  may  be  the 
breach  of  duty  (Bruil  V.  Northwestern, 
etc.,  Assn.,  72  Wis.  430,  39  N.  W.  529). 
Several    Causes    of    Action    Arising 
From  Same  Duty. — "The  cause  of  ac- 
tion   arises    under    the    remedial    law, 
which  does  not  become  operative  until 
there  has  been  a  wrong — a  violation  of 
a    legal    right.      The    same    legal    right 
may   be  more  than  once   violated,   and 
each  violation  may  give  rise  to  a  new 
and    distinct    cause    of   action.      But    a 
wrong   cannot,   in   a    legal   sense,   be    & 
violation  of  more  than  one  right.     The 
same   act   may   violate   any   number   of 
rights,   but    each   such   violation   would 
constitute   a   different  wrong.     If   such 
violations   or   wrongs    are    distinct    and 
separate,    even    though    resulting    from 
the  same  act,  they  would  give  rise  to 
different  causes  of  action;  but  from  a 
single   wrong  but   one   cause   of   action 
can    arise.      So    long    as    the    plaintiff 
pleads  but  one  wrong,  he  does  not  set 
up    more    than    one    cause    of    action." 
Columbus   v.    Anglin,    120    Ga.    785,    48 
S.  E.  318. 

Duty  and  breach  must  both  appear 
unless  the  court  takes  judicial  notice 
of  duty.  Sibley,  Right  to  and  Cause 
for  Action,  cited  in  Columbus  v.  Anglin, 
120  Ga.  785,  48  S.  E.  318. 

Cause  of  Action  Arising  From  Con- 
tract.— A  cause  of  action  does  not  ac- 
crue or  arise  from  the  making  of  the 
contract  of  indebtedness  alone,  but 
from  the  non-performance  of  it  as  well. 
Taylor  v.  City  of  New  York,  82  N.  Y. 
10,  16;  Patterson  v.  Patterson,  59  N. 
Y.  574. 

The  contractual  obligation  is  as  im- 
portant a  part  of  the  cause  of  action 
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nsed  in  a  statute,  in  order  to  carry  out  the  intent  of  the  legislature^ 
As  declared  by  some  authorities,  the  term  as  used  in  the  statutes 

means  only  the  breach  of  duty  complained  of.8 

In  the  federal  removal  statute,  the  term  "cause"  is  not  the  same  as 

the  term  "cause  of  action,"  but  is  equivalent  to  the  term  "suit,"  or 

"case."10 


as  the  breach.  Western  Wool  Co.  v. 
Hart   (Tex.),  20  S.  W.  131. 

In  ejectment  the  cause  of  action  is 
the  possession  of  land  by  one  to  the 
exclusion  of  another  entitled  to  pos- 
session. Rochester  c.  Kennedy,  229  Pa. 
251,   78   Atl.   133. 

Threatened  Wrong. — A  cause  of  ac- 
tion is  a  wrong  committed  or  threat- 
ened. It  may  consist  of  the  wrongful 
conversion  of  property,  or  of  the  non- 
performance of  an  agreement.  Miller 
v.  Hallock,  9  Colo.  551,  13  Pac.  541. 

But  in  Priewe  v.  Fitzsimmons,  117 
Wis.  497,  94  N.  W.  317,  it  is  said  that 
no  cause  of  action  can  be  predicated 
upon  the  mere  anticipation  that  an  ac- 
tionable private  nuisance  may  arise 
from  the  acts  of  another. 

8.  Cal  —  Hiner  v.  Hiner,  153  Cal. 
254,  94  Pac.  1044.  Ohio.— Clark  v.  Ed- 
dy, 10  Ohio  Dec.  (Reprint)  539.  la. 
^ "illiamson  v.  Chicago,  etc.,  R.  Co.,  84 
Iowa  583,  51  N.  W.  60.  N.  Y.— Hiber- 
nia  Nat.  Bank  v.  Tacombe,  84  N.  Y. 
367,  38  Am.  Rep.  518.  Utah.— Bach  v. 
Brown,  17  Utah  435,  53  Pac.  991.  See 
also,    I,    A. 

The  phrase  "as  used  in  the  statutes, 
fixing  the  jurisdiction  of  the  courts  ac- 
cording to  where  the  cause  of  action 
arises,  means  that  which  creates  the 
necessity  for  bringing  the  action.  It 
arises  when  that  is  not  done,  which 
Bhould  have  been  done,  or  that  is  done, 
which  should  not  be  done."  In  re 
Shaffer's  Estate,  228  Pa.  36,  76  Atl. 
716. 

The  "whole  cause  of  action,"  and 
the  "cause  of  action"  are  not  the 
same.  The  "whole  cause  of  action" 
consists  of  both  the  facts  upon  which 
the  defendant's  duty  arises,  and  the 
defendant's  wrong,  while  the  "cause 
of  action"  consists  of  the  defendant's 
wrong  only.  So,  when  the  legislature 
speaks  of  "cause  of  action"  in  a  stat- 
ute, courts  cannot  say  that  it  means 
"whole    cause    of    action."      Bach    v. 


Brown,  17  Utah  435,  53  Pac.  991;  Dur- 
ham r.  Spence,  L  B.  6  Exch.  46. 

Word  "Whole"  Should  Not  Be  Con- 
strued Into  Statutes. — In  Durham  v. 
Spence,  L.  K.,  G  Ex.  46,  it  is  said: 
"What,  then,  did  the  legislature  mean 
when  it  spoke  of  the  cause  of  action 
arising  in  England  1  Did  it  mean  what 
has  been  termed  the  whole  cause  of  ac- 
tion; that  is,  both  the  contract  and  the 
breach!  I  think  that  is  not  the  true 
construction.  I  understand  by  cause 
of  action  that  which  creates  the  neces- 
sity for  bringing  the  action.  No  doubt, 
to  make  the  act  or  omission  complained 
of  a  cause  of  action,  a  contract  must 
have  preceded;  but  so  also  a  negotia- 
tion must  have  preceded  the  making  of 
the  contract;  yet,  I  should  not  include 
in  the  expression  cause  of  action  that 
negotiation,  nor  any  of  the  other  cir- 
cumstances that  might  form  part  of  the 
necessary  evidence  in  the  cause,  as  the 
ground-work  of  the  cause  of  complaint, 
but  only  the  cause  of  complaint  itself, 
that  is  the  breach;"  and  adds,  "we 
are  not  justified  in  introducing  into 
the  section  a  word  not  found  there,  and 
saying  that  where  the  legislature  says 
cause  of  action  it  means  whole  cause  of 
action,  and  not  that  which  the  words 
used  naturally  express,  namely,  the  fact 
which  gives  rise  to  the  action."  This 
was  quoted  with  approval  in'  Hibernia 
Nat.  Bank  c.  Lacombe,  84  N.  Y.  367, 
38  Am.   Rep.   518. 

9.  111. — Metropolitan,  etc.,  Co.  r. 
People,  106  111.  App.  516,  affirmed,  209 
111.  42,  70  N.  E.  643.  N.  Y.— Hibernia 
Nat.   Bank   r.   Lacombe,   84   N.   Y.   367, 

38  Am.  Rep.  518.  Ohio.— Clark  v.  Eddy, 
10  Ohio  Dec.  (Reprint)  539.  S.  D.-— 
Jerome  V.  Bust,  23  S.  D.  409,  122  N. 
W.  344,  reversing  21  S.  D.  191,  no  N. 
W.  780.    W.  Va.— Clarke  v.  Ohio  R.  Co., 

39  W.  Va.  732,  20  S.  E.  696;  Harvey  v. 
Parkersburg  Ins.  Co.,  37  W.  Va.  272, 
16  S.   E.  580. 

See  infra,  I,  C. 

10.  Baltimore  &  O.  R.  Co.  v.  Lar- 
vill,   83   Ohio   SL   108,   93   N.   E.   619. 
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Various  Distinctions  Noted. —  Compared  With  Right  of  Action.  —  The 
phrase  "cause  of  action"  is  synonymous  with  the  phrase  "right  of  ac- 
tion," or  right  of  recovery.11 

Subject  of  Action  Distinguished.  —  The  phrase  "subject  of  action" 
is  not  synonymous  with  the  phrase  "cause  of  action."12 


11.  U.  S— Wilt  v.  Stickney,  15  N. 
B.  R.  23,  30  Fed.  Cas.  No.  17,854.  Ala. 
Eitter  v.  Hoy,  55  So.  1034.  111.— Wal- 
ters V.  Ottawa,  240  111.  259,  88  N.  E. 
651,  reversing  144  111.  App.  379.  N.  Y. 
Graham  v.  Scripture,  26  How.  Pr.  501. 
Ohio.— Clark  v.  Southard,  16  Ohio  St. 
408;  Schooner  Marinda  v.  Dowlin,  4 
Ohio  St.  500.  Utah. — Bach  v.  Brown, 
17  Utah  435,  53  Pac.  991;  Bruil 
V.  Northwestern,  etc.,  Assn.,  72  Wis. 
430,  39  N.  W.  529. 

The  term  "cause  of  action"  is  de- 
fined as  "the  right  which  a  party  has 
to  institute  and  carry  through  a  pro- 
ceeding." U.  S. — Wilt  v.  Stickney,  15 
N.  B.  R.  23,  30  Fed.  Cas.  No.  17,854. 
Ala.— Bitter  v.  Hoy,  55  So.  1034.  Cal. 
People  v.  Dodge,  104  Cal.  487,  38  Pac. 
203,  204.  Mont. — Dillon  V.  Great  Nor- 
thern R.  Co.,  38  Mont.  485,  100  Pac. 
960.  N.  Y. — Patterson  V.  Patterson,  59 
N.  Y.  574,  17  Am.  Rep.  384;  Meyer  V. 
Van  Collem,  28  Barb.  230. 

Facts,  alone  or  in  conjunction  with 
purely  substantive  law,  do  not  give  a 
right  of  action,  but  are  alleged  in  order 
to  show  a  wrong  which  has  called  into 
operation  the  remedial  law  which  gives 
the  right  of  action.  The  facts  are 
merely  the  means,  and  not  the  end. 
They  do  not  constitute  the  cause  of 
action,  but  they  show  its  existence  by 
making  the  wrong  appear.  Columbus  V. 
Anglin,  120   Ga.   785,  48  S.  E.  318. 

Different  facts  may  be  alleged,  sep- 
arately or  cumulatively,  to  show  the 
same  wrong;  and  the  number  and  va- 
riety of  the  facts  alleged  will  not  make 
more  than  one  cause  of  action,  so  long 
as  but  one  wrong  is  shown.  A  single 
wrong  will  not  be  made  plural  by  al- 
leging that  it  is  made  up  of  a  number 
of  constituent  parts.  Columbus  V. 
Anglin,  120   Ga.   785,  48  S.  E.  318. 

12.  The  phrase  "cause  of  action" 
has  reference  to  actions  at  law,  while 
"subject  of  action"  relates  to  proceed- 
ings where  specific  relief  is  sought,  rath- 
er than  a  judgment  against  the  person. 
McKinney  V.  Collins,  88  N.  Y.  216; 
Stewart  v.  Templeton,  55  Ore.  364,  106 
Pac.  640,  104  Pac.  978. 
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"The  subject  of  the  action  is  what 
was  formerly  understood  as  the  sub- 
ject matter  of  the  action  .  .  .  the 
cause  of  action  is  the  right  claimed  or 
wrong  suffered  by  the  plaintiff  on  the 
one  hand,  and  the  duty  or  delict  of  the 
defendant,  and  these  appear  by  the  facts 
of  each  separate  case."  Rodgers  V. 
Mutual  Endow.  Assn.,  17  S.  C.  406. 

The  form  in  which  a  suit  is  brought, 
and  the  subject-matter  of  it,  or  its 
cause  of  action,  or  nature  of  its  case, 
are  totally  distinct  subjects.  Hebbard 
v.  Berlin   (N.  H.),  32  Atl.  229. 

.In    Scarborough    V.    Smith,    18    Kan. 
399,   405,   it   was   said:     "In   this    case 
we  have  three  causes  of  action:    First, 
for    ejectment — the    elements    of    which 
are  as  follows:    the  plaintiff  has  a  right 
to  the  possession  and  enjoyment  of  said 
real  property,  in  common  with  his   co- 
tenant,  or  co-tenants — he  one-half,  and 
his    co-tenant    or    co-tenants    the    other 
half — but    the    defendants  deprive  him 
of    that    right.      Second,   for    rents   and 
profits — the    elements   of   which    are    as 
follows:     the    plaintiff   has    a    right    to 
the   use   and   enjoyment   of   one-half   of 
the  rents  and  profits  of  said  real  prop- 
erty,  but    the    defendants    deprive    him 
of    that    right.      Third,    for    partition — 
the  elements   of  which   are   as  follows: 
the  plaintiff  has  a  right  to  the  use  and 
enjoyment,    if    he    prefers    it,    to    some 
specific    moiety    of    said    real    property, 
the  same  to  be  set  off  to  him  in  sev- 
eralty,   but    the    defendants    deny    and 
resist   such   right.     These   three   causes 
of  action  are  in  fact  all  founded  upon, 
or  in  other  words,  'arise  out  of,'  three 
classes  of  infringements  upon   one   sin- 
gle   right    of    the    plaintiff.      These    in- 
fringements  are   the   'transactions'   out 
of  which  the  plaintiff's  several  causes 
of    action    arise,    and     are     just     such 
'transactions'    as    are    contemplated    in 
said  section  83  of  the  code;   and  they 
consist   merely   of   the   acts   of  the  de- 
fendants  in   contravention   of   the   said 
right  of  the  plaintiff.     The  word  'trans- 
actions,' as  used  in  said  section,  prob- 
ably means,  whatever  may  be  done  by 
one     person     which     affects     another '■ 
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Remedy  Distinguished.  —  The  cause  of  action  is  likewise  to  be  dis- 
tinguished from  the  remedy,  which  is  simply  the  means  by  which  a 
right  is  enforced,  or  a  wrong  redressed.1' 


rights  and  out  of  which  a  cause  of 
action  may  arise.  Said  single  right 
of  the  plaintiff  in  this  actiou,  consists 
in  his  right  to  use  and  enjoy,  in  the 
manner  he  chooses,  his  said  interest 
in  said  real  property,  with  all  the  pro- 
ceeds and  avails  thereof.  This  right 
is  the  'subject  of  action'  in  this  case. 
It  is  the  basis  and  foundation  of  the 
whole  action.  Each  of  the  several 
causes  of  action  depends  entirely  for 
its  support  upon  the  soundness  and 
validity  of  this  right;  and,  unless  such 
right  can  be  maintained,  this  whole 
action  must  fail.  The  phrase  'subject 
of  action,'  would  probably  ordinarily 
have  a  broader  significance  than  we 
have  given  it.  It  would  probably  or- 
dinarily mean,  as  to  each  cause  of  ac- 
tion, the  entire  'subject-matter  of  the 
action.'  But  for  the  purposes  of  unit- 
ing various  causes  of  action,  it  can- 
not have  a  broader  signification  than 
we  have  given  it.  Of  course,  it  does  not 
include  the  several  'transactions'  'con- 
nected with'  it,  and  out  of  which  the 
several  causes  of  action  arise;  for  the 
'subject  of  action'  (the  "same"  sub- 
ject of  action)  must  be  common  to 
all  the  several  causes  of  action  which 
are  united,  while  the  several  'transac- 
tions' cannot  be  thus  common.  Each 
transaction  or  class  of  transactions 
must  ordinarily  belong  to  a  different 
cause  of  action.  And,  of  course,  the 
'subject  of  action'  is  not  the  'cause  of 
action,'  or  the  cause  of  any  action, 
or  any  cause  of  action.  It  is  simply  one 
of  the  elements  of  each  of  the  'several 
causes  of  action,  uniting  and  binding 
them  together  in  one  action.  The  leg- 
islature did  not  commit  the  folly  of 
enacting  that  several  'causes  of  action' 
may  be  united  when  they  all  arise  out 
of  transactions  connected  with  the  same 
'cause  of  action.'  But  they  enacted 
that  several  'causes  of  action'  may  be 
united  when  they  all  arise  out  of 
transactions  connected  with  the  same 
'subject  of  action.'  Neither  can  the 
'subject  of  action'  be  the  'object  of  the 
action.'  The  'subject  of  action'  must 
exist  prior  to  the  creation  of  the  causes 
of  action  which  are  to  be  united;  for 
the  causes  of  action  are  such  as  'arise 
out    of    transactions    'connected    with' 


the  'subject  of  action.'  But  the  'ob- 
ject of  action'  is  only  brought  into  ex- 
istence by  the  commencement  of  the  ac- 
tion itself,  long  after  both  the  'sub- 
ject of  action'  and  the  'causes  of  ac- 
tion' have  had  an  existence.  The  'ob- 
ject of  the  action'  is  the  thing  sought 
to  be  attained  by  the  action.  It  is 
the  remedy  demanded,  the  relief  prayed 
for,  and  is  no  part  of  the  'subject  of 
action,'  or  the  'cause  of  action.'  The 
'subject  of  action,'  then,  not  being  the 
whole  of  the  'subject-matter  of  the  ac- 
tion,' nor  the  'cause  of  action,'  nor 
the  'object  of  the  action,'  we  think  it 
is  just  what  we  have  heretofore  stated 
it  to  be.  It  is  in  this  case,  the  or- 
iginal right  of  the  plaintiff  to  enjoy 
his  said   property  as   he   pleases." 

13.  Cal. — Lemon  v.  Hubbard,  10  Cal. 
App.  471,  102  Pac.  554.  Conn.— Wild- 
man  v.  Wildman,  70  Conn.  700,  41  Atl. 
1.  N.  Y.— Taylor  v.  Mayor,  etc.,  of  N. 
Y.,  82  N.  Y.  10,  19.  Ohio.— Mission- 
ary Soc.  v.  Ely,  556  Ohio  St.  405,  47 
N.  E.  537. 

The  cause  of  action  is  simply  the  ob- 
ligation, and  may  be  either  ex  contractu 
or  ex  delicto.  Frost  V.  Witter,  132  Cal. 
421,  64  Pac.  705,  84  Am.  St.  Rep.  53. 

The  "Cause  of  Action"  and  "Rem- 
edy" are  separate  and  distinct;  they 
are  different  rights.  A  rule  of  law,  or 
a  statute,  may  affect  the  "remedy" 
without  affecting  the  "cause  of  ac- 
tion." The  operation  of  the  statute 
of  limitation  affects  the  cause  of  ac- 
tion; the  rule  that  one  under  disability 
may  not  bring  an  action,  affects  the 
remedy.  Tavlor  v.  Mayor,  etc.,  of  N. 
Y.,  82  N.  Y.  10,  19. 

"Stated  in  brief,  a  cause  of  action 
may  be  said  to  consist  of  a  right  be- 
longing to  the  plaintiff,  and  some 
wrongful  act  or  omission  done  by  the 
defendant,  bv  which  that  right  has  been 
violated.  Veeder  v.  Baker,  83  N.  Y. 
156,  160;  Yale  Law  J.,  March,  1893, 
p.  246,  Prentice,  J.;  Phillips  on  Code 
Pleading,  §31."  Wildman  v.  Wildman, 
70  Conn.  700,  41  Atl.  1. 

"The  remedy  sought  by  a  bill  of 
review  is  not  to  assert  a  right  of  ac- 
tion, but  to  review  and  reverse  an  ac- 
tion already  heard  and  determined,  . 
.     .     and    cannot    be    considered    as    a 
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Relief  Distinguished.  —  The  relief  sought  is  also  to  be  distinguished 
from  the  cause  of  action.14  It  is  not  a  part  of  the  cause  of  action,  but 
may  serve  to  determine  what  the  cause  of  action  is,15  since  "the  cause 
of  action  is  the  existence  of  that  state  of  facts,  or  the  existence  of  a 
state  of  facts,  which  entitles  the  plaintiff  to  the  relief  claimed."16 

II.  PRINCIPLES  IMPORTANT  IN  DETERMINING  EXIST- 
ENCE  OF  CAUSE  OF  ACTION. —  A.  Damnum  Absque  Injuria. 
1.  Must  Be  Interference  With  Legal  Right.  —  Damage  alone  does 
not  give  a  cause  of  action.  There  can  be  no  cause  of  action  unless  a 
legal  right  has  been  violated.  The  first  and  basic  question  in  every 
case  is  whether  there  exists  a  legal  right  that  has  been  interfered  with, 
a  right  which  the  law  recognizes  and  will  enforce.17  In  other  words, 
if  a  man  sustains  damage  by  the  wrongful  act  of  another  he  is  entitled 


cause    of    action."      Wilt    v.    Stickney, 
15  N.  B.  R.  23,  30  Fed.  Cas.  No.  17,S54. 

14.  Frost  v.  Witter,  132  Cal.  426, 
64  Pac.  705,  84  Am.  St.  Eep.  53;  Lemon 
v.  Hubbard,  10  Cal.  App.  471,  102  Pae. 
554. 

15.  Wildman  V.  Wildman,  70  Conn. 
700,  41  Atl.  1;  Hahl  v.  Sugo,  169  N. 
Y.  109,  62  N.  E.  135,  88  Am.  St.  Rep. 
539. 

16.  Wildman  v.  Wildman,  70  Conn. 
700,  709,  41  Atl.  1,  per  Prentice,  J. 

17.  U.  S.— Webb  v.  Portland  Mfg. 
Co.,  3  Sumn.  189,  29  Fed.  Cas.  No. 
17,322.  Ark. — McCory  v.  Board  of  Di- 
rectors, 129  S.  W.  1097.  Conn.— Roath 
v.  Driscoll,  20  Conn.  533,  52  Am.  Dec. 
352;  Parker  v.  Griswold,  17  Conn.  288, 
42  Am.  Dec.  739,  746.  Ga.— Pavesick 
v.  New  England,  etc.,  Co.,  122  Ga.  190, 
50  S.  E.  68,  69  L.  R.  A.  101  (right  of 
privacy);  Hendrick  V.  Cook,  4  Ga.  241. 
111. — Cleveland,  etc.  R.  Co.  V.  Jenkins, 
174  111.  398,  51  N.  E.  811,  right  of  dis- 
charged employe  to  clearance  card. 
La. — Orr  v.  Home,  etc.,  Ins.  Co.,  12  La. 
Ann.  255,  68  Am.  Dec.  770.  Me.— Lord 
V.  Langdon,  91  Me.  221,  39  Atl.  552. 
Mass. — Randall  v.  Hazleton,  12  Allen 
412,  415.  Mich. — National  Copper  Co. 
V.  Minneapolis  Min.  Co.,  57  Mich.  83, 
23  N.  W.  781,  58  Am.  Rep.  333;  Post 
v.  Campan,  42  Mich.  90,  3  N.  W.  272. 
Minn. — Jenkins  v.  Hanson,  101  Minn. 
298,  112  N.  W.  216.  Mo.— Collier  v. 
Chicago,  etc.,  R.  Co.,  48  Mo.  App.  398 
(flooding  land  where  no  negligence  in 
constructing  roadbed).  N.  C. — Hardi- 
Bon  v.  Reel,  154  N.  C.  273,  70  S.  E. 
463;  White  V.  Kincaid,  149  N.  C.  415, 
63  S.  E.  109.  N.  J.— Thompson  V. 
Pennsylvania   R.   Co.,   51    N.   J.   L.   42, 


15  Atl.  833,  injuries  to  land  from  law- 
ful operation  of  railroad.  N.  Y. — Rob- 
erson  v.  Rochester,  etc.,  Co.,  171  N. 
Y.  538,  64  N.  E.  442,  89  Am.  St.  Rep. 
828;  Mahan  v.  Brown,  13  Wend.  261. 
Ohio. — Frasier  v.  Brown,  12  Ohio  St. 
294.  Pa. — Mayer  v.  McCamant,  8  Pa. 
Co.  Ct.  75,  refusing  to  publish  certain 
mercantile  lists  in  one  class  of  papers 
where  no  right  is  violated.  Tex. — 
Haldeman  v.  Chambers,  19  Tex.  1.  Wis. 
Fahn  V.  Reichart,  8  Wis.  255,  76  Am. 
Dee.  237.  Eng. — Day  v.  Brownrigg,  10 
Ch.  D.  294. 

"Damnum"  and  "Injuria"  Distin- 
guished.— "We  must  nicely  distinguish 
between  '  damnum '  and  '  injuria. '  We 
commonly  use  the  words  'injury'  and 
'damage'  indiscriminately;  but  in  the 
rule  above  these  Latin  words  are  dis- 
tinct. 'Damnum'  means  only  harm, 
hurt,  loss,  damage;  while  'injuria' 
comes  from  'in, '  against,  and  'jus,' 
right,  and  means  something  done 
against  the  right  of  the  party, 
producing  damage,  and  has  no  refer- 
ence to  the  fact  or  amount  of  damage. 
Unless  a  right  is  violated,  though  there 
be  damage,  it  is  damnum  absque  in- 
juria." West  Virginia,  etc.,  Co.  v. 
Standard  Oil  Co.,  50  W.  Va.  611,  40 
S.  E.   591,   88   Am.   St.  Rep.   895. 

Illustrations,  Contracts. —  In  accord- 
ance with  this  rule  no  recovery  can  be 
had  for  breach  of  contract,  where  such 
contract  was  void  (Wade  v.  City  of 
Newbern,  77  N.  C.  460),  nor  does  a 
petition  set  forth  a  cause  of  action 
where  it  alleges  no  consideration  for 
the  mortgagee's  promise  to  notify  the 
mortgagor  before  exercising  a  power 
of  sale,  though  it  alleges  failure  to  giv# 
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to  a  remedy  only  if  two  things  concur;  namely,  damage  to  himself  and 
a  wrong  committed  by  the  other  party.18 

"There  is  a  large  class  of  moral  rights  and  duties,  sometimes  called 
imperfect  rights  and  obligations,  which  the  law  does  not  attempt  to 
enforce  or  protect."  Mere  moral  delinquencies  or  abstract  wrongs, 
affecting  only  the  conscience,  are  not  subject  to  redress  by  human 
tribunals.19 

Ubi  Jus  Ibi  Romedium. —  These  principles  do  not  infringe  the  maxim 
that  where  there  is  a  right  there  is  a  remedy,  meaning    in    a    legal 


such  notice  and  loss  of  the  equity  of 
redemption  (Randall  t>.  Hazelton,  12 
Alien  (Mass.)  412). 

18.  Rex  r.  Coinrs.  of  Sewers,  8  B.  & 
C.  355.  And  see  Fla. — Wittich  V.  First 
Nat.  Bank,  20  Fla.  843,  51  Am.  Rep. 
631.  Ind. — North  Vernon  v.  Voegler, 
103  Ind.  314,  4  N.  E.  821.  Mich.— 
Brown  v.  Marshall,  47  Mich.  57ti,  11 
N.  W.  392,  41  Am.  Rep.  728.  Neb.— 
Gilerist  v.  Nautker,  42  Neb.  5(54,  60 
N.  W.  906.  N.  Y.— Knapp  v.  Roche, 
94  N.  Y.  329.  W.  Va.— West  Virginia, 
etc.,  Co.  v.  Standard  Oil  Co.,  50  W.  Va. 
611,  40  S.  E.  591,  88  Am.  St.  Rep.  895. 
Eng.— Rex  v.  Pagham,  8  B.  C.  362,  108 
Eng.  Reprint  1075;  Day  v.  Brownrigg, 
L.  R.  10  Ch.  D.  294. 

Damnum  and  Injuria  Necessary. — 
"The  mere  fact  that  a  complainant 
may  have  suffered  damage  of  the  kind 
which  the  law  recognizes  is  not  enough. 
There  must  also  be  a  violation  of  a 
duty  recognized  by  law.  In  the  lan- 
guage of  the  civil  law  mere  damnum 
is  not  enough;  there  must  also  be  in- 
juria; that  is,  ex  damno  absque  injuria 
non  oritur  actio."  West  Virginia,  etc., 
Co.  v.  Standard  Oil  Co.,  50  W.  Va.  611, 
40  S.  E.  591,  88  Am.  St.  Rep.  895. 

Fraud  without  damage  gives  no  cause 
of  action.  Randall  v.  Hazleton,  12  Al- 
len (Mass.)  412;  Reed  v.  Holloway 
(Tex.    Civ.   App.)    127   S.   W.    11S9. 

19.  111.— Mahoney  v.  Whytc,  49  111. 
App.  97.  Mass. — Randall  v.  Hazleton, 
12  Allen  412,  415;  Lamb  V.  Stone,  11 
Pick.  527.  N.  Y.— Mahan  ©.  Brown,  13 
Wend.  261.  Eng. — Pasley  v.  Freeman, 
3  T.  R.  51,  100  Eng.  Reprint  450;  Ibott- 
eon  r.  Peat,  3  H.  &  C.  644. 

Rule  of  Perfect  Morality  Not  En- 
forced by  Common  Law. — "Neither  the 
common  law  nor  any  code  of  human  law 
seeks  to  enforce  the  rule  of  perfect 
morality  declared  by  divine  authority, 


which  acknowledges  as  its  one  prin- 
ciple the  duty  of  doing  to  others  as  we 
would  that  others  should  do  to  us,  and 
which,  by  consequence,  absolutely  ex- 
cludes and  prohibits  all  cunning  and 
craft  or  astuteness  practiced  by  any 
one  for  his  own  exclusive  benefit.  And 
it  thence  follows  that  a  certain  amount 
of  selfish  cunning  passes  unrecognized 
by  courts  of  justice,  and  that  a  man 
may  procure  to  himself,  in  his  dealings 
with  others,  some  advantages  to  which 
he  has  no  moral  right,  but  to  which 
he  may  succeed  in  establishing  a  per- 
fect legal  title.  But  if  any  one  car- 
ries this  too  far:  if  by  craft  and  sel- 
fish contrivance  he  inflicts  an  injury 
upon  his  neighbor  and  acquires  a  bene- 
fit to  himself  beyond  a  certain  point, 
the  law  steps  in,  annuls  all  that  he 
has  done,  or  rectifies  the  wrong  by  sus- 
taining an  action  for  the  deceit."  Mc- 
Aleer   v.   Horsey,   35   Md.    439. 

The  violation  of  spiritual  obligations 
cannot  be  redressed  by  the  courts  (Con- 
gregation, etc.,  Church  v.  Martin,  4  Rob. 
(La.)  62),  and,  therefore,  no  cause  of 
action  exists  against  a  bishop  for  ex- 
pressions of  religious  opinion,  or  for 
neglect  or  violation  of  ecclesiastical  du- 
ties, as  civil  obligations,  and  not  eccle- 
siastical obligations  are  enforced  by  tha 
courts  (Wardeus,  etc.,  v.  Blane,  8  Rod, 
(La.)  51). 

Legal  Relief  Not  Given  for  Every 
Loss  or  Injury. — "Although  it  is  the 
maxim  of  the  law,  that  there  is  no 
wrong  without  a  remedy,  and  it  has 
been  said  that  'wherever  the  common 
law  gives  a  right,  or  prohibits  an  in- 
jury, it  also  gives  a  remedy  by  action.' 
(3  Bl.  Com.  123),  yet  this  is  to  be  un- 
derstood of  legal  right  and  injury,  and 
not  that  legal  relief  is  to  be  had  for 
every  species  of  loss  or  injury  that 
individuals  sustain  by  the  acts  of  oth- 
ers."   Haldeman  v.  Chambers,  19  Tex.  1. 
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sense — when  the  law  gives  anything  it  gives  also  a  remedy  for  the 
same.20 


20.  It  is  not  possible  for  one  at  the 
same  tiina  tn  have  a  cause  of  action 
and  not  to  have  the  right  to  sue. 
Walters  v.  Ottawar,  240  111.  259,  88 
N.  E.  651.  "If  the  plaintiff  has  no 
right  to  compel  the  defendant  to  com- 
pensate him  for  the  grievance  com- 
plained of,  it  is  clear  that  he  has 
no  cause  of  action  against  it,  .  .  . 
for,  'it  is  a  vain  thing  to  imagine  a 
right  without  a  remedy,  for,  want  of 
right,  and  want  of  remedy  are  recip- 
rocal.' "  Maia's  Admr.  v.  Eastern 
State  Hospital,  97  Va.  507,  34  S.  E. 
617,  citing  Ashby  v.  White,  2  Ld.  Raym. 
938,  92  Eng.  Eeprint  126,  Smith.  L. 
C.  105.  See  1  Co.  Litt.  56a,  quoted  in 
Birmingham,  etc.  Co.  V.  Martini  (Ala.) 
56  So.  830. 

Meaning  of  Maxim  TJbi  Jus  Ibi  Re- 
medium. — There  is  no  wrong  without 
its  remedy.  "Far  be  it  from  us  to 
shake  the  public  and  professional  con- 
fidence in  this  venerable  maxim  of  the 
English  common  law.  Its  influence  has 
long  been  and  will  long  continue  most 
wholesome  in  preventing  the  private 
redress  of  real  and  imaginary  wrongs. 
But  as  it  is  a  legal  maxim,  it  must  be 
taken  in  a  legal  sense.  So  taken  it 
can  obviously  mean  no  more  than  that 
there  is  a  legal  remedy  for  every  legal 
wrong,  i.  e.,  every  injury  suffered  as 
the  consequence  of  an  unlawful  act,  or 
a  lawful  act  done  in  an  unlawful  man- 
ner." Payne  V.  Western,  etc.,  R.  Co., 
13  Lea  (Tenn.)  507.  See  Haldeman  v. 
Chambers,   19   Tex.   1. 

For  cases  discussing  the  application 
of  this  maxim,  see:  Ky. — Hundley  v. 
Louisville  &  N.  R.  Co.,  105  Ky.  162,  48 
S.  W.  429,  63  L.  R.  A.  289.  Minn. 
Beaulien  v.  Great  Northern  R.  Co.,  103 
Minn.  47,  114  N.  W.  353,  19  L.  R.  A. 
(N.  S.)  564.  Mont. — Newell  v.  Mey- 
endorf,  9  Mont.  254,  23  Pac.  333,  8 
L.  R.  A.  440.  N.  Y.— House  v.  Carr, 
185  N.  Y.  453,  78  N.  E.  171,  6  L.  R. 
A.  (N.  S.)  510.  N.  C— Eller  v.  Caro- 
lina &  W.  R.  Co.,  140  N.  C.  140,  52  S. 
E.  305,   3  L.  R  A.  225. 

See  also  the  titles  "Case,  Action  on 
the;"   "Ubi  Jus  Ibi  Remedium." 

Right  of  Privacy. — The  question 
whether  or  not,  at  common  law,  there 
is  a  right  of  privacy  for  the  violation 
of  which  the  law  affords  redress,  has 
been  the  subject  of  more  or  less  learned 
discussion  in  the  courts  and  elsewhere 
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during  recent  years.  The  question  has 
generally  arisen  where  the  act  com- 
plained of  was  the  unauthorized  publi- 
cation, as  part  of  defendant's  adver- 
tisement, of  plaintiff's  photograph.  In 
the  case  of  Roberson  v.  Rochester  Fold- 
ing Box  Co.,  171  N.  Y.  538,  64  N.  E. 
442,  89  Am.  St.  Rep.  828,  59  L.  R.  A. 
478,  the  existence  of  this  right  was  de- 
nied. The  legislature  of  New  York, 
however,  very  speedily  thereafter  (in 
1903)  nullified  that  decision  by  declar- 
ing that  any  one  making  an  unauthor- 
ized use  of  the  name  or  picture  of  an- 
other for  the  purposes  of  trade,  must 
respond  in  damages  (including  exem- 
plary damages),  at  the  suit  of  the  in- 
jured party.  This  statute  was  declared 
not  to  be  in  violation  of  the  constitu- 
tion, in  Rhodes  v.  Sperry  &  Hutchinson 
Co.,  193  N.  Y.  223,  85  N.  E.  1097,  127 
Am.  St.  Rep.  945;  Wyatt  v.  James  Mc- 
Creery  &  Co.,  126  App.  Div.  650,  111 
N.  Y.  Supp.  86. 

The  case  of  Atkinson  v.  John  E.  Do- 
herty  Co.,  121  Mich.  372,  80  N.  W. 
285,  80  Am.  St.  Rep.  507,  46  L.  R.  A.' 
219,  reached  the  same  conclusion  as 
was  announced  in  the  case  of  Rober- 
son v.  Rochester  Folding  Box  Co.,  supra. 
See  also  Henry  V.  Cherry,  30  R.  I.  13, 
73  Atl.  97,  24  L.  R.  A.  (N.  S.)  991, 
which  contains  a  valuable  discussion  by 
Chief  Justice  Dubois.  In  other  states, 
after  an  elaborate  investigation  of  the 
question,  an  exactly  opposite  conclu- 
sion was  reached.  Ga. — Pavesich  v.  New 
England  L.  Ins.  Co.,  122  Ga.  190,  50 
S.  E.  68,  106  Am.  St.  Rep.  104,  69  L. 
R.  A.  101,  2  Am.  &  Eng.  Ann.  Cas. 
561.  Ky. — Foster-Milburn  Co.  v.  Chinn, 
134  Ky.  424,  120  S.  W.  364.  N.  J.— Ed- 
ison v.  Edison  Polyform  Mfg.  Co.,  73 
N.  J.  Eq.  136,  67  Atl.  392. 

See  also  Pollard  v.  Photographic  Co., 
L.  R.  40  Ch.  Div.  345,  asserting  the 
right  to  proceed  in  equity  in  such  cases. 

"Blacklisting." — In  Hundley  v.  Lou- 
isville &  N.  R.  Co.,  105  Ky.  162,  48 
S.  W.  429,  63  L.  R.  A.  289,  the  court 
by  Paynter,  J.,  referring  to  the  max- 
im, ubi  jus  ibi  remedium,  said:  "It  is 
the  part  of  every  man's  civil  rights 
to  enter  into  any  lawful  business,  and 
to  assume  business  relations  with  any 
person  who  is  capable  of  making  a  con- 
tract. It  is  likewise  a  part  of  such 
rights  to  refuse  to  enter  into  business 
relations,   whether   such   refusal   be   the 
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2.  Reasonable  Exercise  of  Established  Right.  —  Accordingly  it  is 
well  settled  that  the  reasonable  exercise  of  a  Legal  right,  when  it  is 
accompanied  by  a  cautious  regard  for  the  rights  of  others  and  where 
there  is  no  just  ground  for  the  charge  of  negligence  or  nnskil fulness, 
gives  no  cause  of  action,  though  damages  are  caused  thereby.  As  the 
rule  has  been  broadly  stated  by  a  great  judge,  the  mere  exercise  of  a 
right  cannot  be  a  legal  wrung  to  another,  and  if  damage  shall  happen, 
it  is  damnum  absque  injuria.21 


result  of  reason,  or  of  whim,  caprice, 
prejudice,  or  malice.  If  he  is  wrong- 
fully deprived  of  these  rights,  he  ia 
entitled  to  redress.  Every  person  sui 
juris  is  entitled  to  pursue  any  lawful 
trade,  occupation,  or  calling.  It  is  part 
of  his  civil  rights  to  do  so.  He  is  aa 
much  entitled  to  pursue  his  trade,  oc- 
cupation, or  calling,  and  be  protected 
in  it,  as  is  the  citizen  in  his  life,  lib- 
erty, and  property.  Whoever  wrong- 
fully prevents  him  from  doing  so  in- 
flicts an  actionable  injury.  For  every 
injury  suffered  by  reason  of  a  violent 
or  malicious  act  done  to  a  man's  oc- 
cupation, profession,  or  way  of  getting 
a  livelihood,  an  action  lies.  Such  an 
act  is  an  invasion  of  the  legal  rights." 
Hundley  v.  Louisville  &,  N.  R.  Co.,  105 
Ky.  102,  48  S.  W.  429,  63  L,  R.  A. 
289. 

See  also  Mattison  r.  Lake  Shore  & 
If.  S.  R.  Co.,  2  Ohio  (N.  P.)  276; 
Mulholland  v.  Waiters'  Local  Union,  13 
Ohio  Dec.  342.  The  existence  of 
malice  seems  to  be  the  crucial  test. 
See:  Ga. — Willis  v.  Muscogee  Mfg.  Co., 
120  Ga.  597,  48  S.  W.  177.  Ind.— Wa- 
bash R.  Co.  v.  Young,  162  Ind.  102, 
89  N.  E.  1003,  4  L.  R.  A.  (N.  S.) 
1091,  annotated  case.  Md. — Willner  v. 
Silverman,  109  Md.  341,  71  Atl.  962, 
24  L.  R.  A.  (N.  S.)  895.  Mich.— Ba- 
con v.  Michigan  Cent.  R.  Co.,  66  Mich. 
166,  33  N.  W.  181.  Tex.— Missouri  P. 
R.  Co.  v.  Richmond,  73  Tex.  568,  11 
S.  W.  555,  4  L.  R.  A.  280.  Can.— 
Tench  v.  Great  Western  R.  Co.,  32  U. 
C.  Q.  B.  452. 

The  question  is  regulated  by  statutes 
in  some  states.  In  Minnesota  such  stat- 
ute has  been  held  valid.  Joyce  v.  Gt. 
Northern  R.  Co.,  100  Minn.  225,  110 
N.  W.  975,  8  L.  R.  A.  (N.  S.)   756. 

21.  Per  Cooler,  C.  J.,  in  National 
Copper  Co.  v.  Minnesota  Min.  Co.,  57 
Mich.  83,  23  N.  W.  781,  58  Am.  Rep. 
333.  See  also:  U.  S—  The  Eleanor,  2 
Wheat.  345,  4  L.  ed.  257  (detention 
by  belligerent  for  examination);  Webb 


V.  Portland  Mfg.  Co.,  3  Sumn.  189,  29 
Fed.  Cas.  No.  17,322.  Cal.— Gibson  v. 
Puehta,  33  Cal.  310.  Conn.— I'urker  v. 
Griswold,  17  Conn.  288,  12  Am.  Dec. 
739.  Ga.— Hendrick  r.  Cook,  4  (ia.  241. 
Ind. — Barnard  v.  Shirley,  135  Ind,  547, 
34  N.  E.  600,  35  N.  E.  117.  Ia.— Mc- 
Millin  v.  Staples,  36  Iowa  532;  Statten 
V.  Dea  Moines,  etc.  R.  Co.,  29  Iowa 
148,  4  Am.  Rep.  205.  La. — Anselm  v. 
Brashear,  2  La.  Ann.  403.  Mass. — 
Thurston  v.  Hancock,  12  Mass.  220,  7 
Am.  Dec.  57.  Mich. — National,  etc.,  Co., 
v.  Minneapolis,  etc.,  Co.,  57  Mich.  83, 
23  N.  W.  781,  58  Am.  Rep.  333.  Minn. 
Coyne  v.  Mississippi,  etc.,  Co.  72  Minn. 
533,  75  N.  W.  748,  71  Am.  St.  Rep. 
508.  Miss. — Thomasson  v.  Agnew,  24 
Miss.  93.  Mo. — McHale  v.  Heman,  28 
Mo.  App.  193.  N.  J.— Lord  v.  Carbon, 
etc.,  Co.,  42  N.  J.  Eq.  157,  6  Atl.  812; 
Morris,  etc.,  R.  Co.  v.  Newark,  10  N. 
J.  Eq.  352.  N.  Y—  Pantou  v.  Holland, 
17  Johns.  92,  8  Am.  Dec.  369;  Piatt 
V.  Johnson,  15  Johns.  213,  8  Am.  Dec. 
233.  N.  C— White  v.  Kincaid,  149  N. 
C.  415,  63  S.  E.  109;  Dewey  v.  Atlantic 
Coast  Line,  142  N.  C.  392,  55  S.  E. 
292;  Thornton  v.  Thornton,  63  N.  C. 
211.  R.  I.— Rounds  c.  Mumford,  2  R. 
I.  154.  Vt.— McGuire  v.  Kiveland,  56 
Vt.  62;  Chatfield  v.  Wilson,  28  Vt.  49. 
W.  Va. — West  Virginia,  etc.,  Co.  v. 
Standard  Oil  Co.,  50  W.  Va.  611,  40 
S.  E.  591,  88  Am.  St.  Rep.  895,  right 
to  compete  in  business.  Wis. — Fahn 
V.  Richart,  8  Wis.  255,  76  Am.  Dec.  237. 
Eng. — Chasemore  v.  Richards,  7  EL  L. 
Cas.   349,   11   Eng.   Reprint   140. 

The  mode  of  exercising  a  legal  right, 
where  there  ia  a  choice  of  means,  may 
of  itself  give  a  cause  of  action,  as, 
for  example,  by  careless  excavation. 
Booth  v.  Rome,  etc.,  R.  Co.,  140  N. 
Y.  267,  35  N.  E.  592,  37  Am.  St.  Rep. 
552,  citing  Leader  v.  Moxon.  3  Wils. 
461,  95  Eng.  Reprint  1157;  Lawrence 
v.  Great  Northern  R.  Co.,  16  Ad.  k  El. 
643,   71    E.   C.   L.   643. 

This   principle  is   qualified   to   a   c«r- 
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3.  Lawful  Use  of  Own  Property.  —  No  principle  of  law  is  bet- 
ter settled  than  that  a  man  has  the  right  to  the  lawful  use  and  en- 
joyment  of  his  own  property,  and  that  if,  in  the  enjoyment  of  such 
right,  without  negligence  or  malice,  an  inconvenience  or  loss  occurs  to 
his  neighbor,  it  is  a  wrong  for  which  there  is  no  liability.2* 


tain  extent.  A  man  may  not  carry  on 
a  business  which  poisons  the  air  and 
renders  it  unhealthy  in  a  thickly  popu- 
lated neighborhood,  and  especially  in 
the  center  of  a  large  city.  So  estab- 
lishments which  involve  danger,  as 
powder  mills,  and  certain  kind  of  man- 
ufactories must  seek  a  secluded  place, 
where  as  few  persons  may  be  incon- 
venienced as  possible.  These  exceptions 
to  the  general  rule  are  well  established. 
Barnard  v.  Shirley,  135  Ind.  547,  34  N. 
E.  600,  35  N.  E.  117,  41  Am.  St.  Eep. 
454,  24  L.  R.  A.  568. 

22.  Cal  —  Esmon  r.  Chew,  15  Cal. 
137,  143.  Idaho.— Bellevue  v.  Daly,  14 
Idaho  545,  94  Pac.  1036,  125  Am.  St. 
Rep.  179,  15  L.  R.  A.  (N.  S.)  992. 
111. — Kevins  V.  Peoria,  41  111.  502,  89 
Am.  Dec.  392.  Ind. — Durham  v.  Mus- 
eleman,  2  Blackf.  96,  18  Am.  Dec.  133. 
Me. — Gerrish  v.  Union  Wharf,  26  Me. 
384.  Mass. — Band  V.  Boston,  164  Mass. 
354,  41  N.  E.  484.  Mich.— Underwood 
t>.  Waldon,  33  Mich.  232.  Mo.— McCor- 
mick  v.  Kansas  City,  etc.,  Co.,  57  Mo. 
433.  N.  H—  Garland  v.  Town,  55  N. 
H.  55,  20  Am.  Rep.  164.  N.  Y.— Hed- 
ges v.  West,  etc.,  R.  Co.,  150  N.  Y.  150, 
44  N.  E.  691;  Booth  v.  Rome,  etc.,  R. 
Co.,  140  N.  Y.  277,  37  Am.  St.  Rep.  552; 
Radeliff's  Exr.  v.  Mayor,  4  N.  Y.  195, 
53  Am.  Dec.  357;  Gardner  v.  Heartt,  2 
Barb.  165.  N.  C— White  v.  Kincaid, 
149  N.  C.  415,  63  S.  E.  109.  Okla.— 
St.  Louis,  etc.,  R.  Co.  v.  Burrous,  118 
Pac.  143.  Pa.— Pfeiffer  v.  Brown,  165 
Pa.  267,  30  Atl.  844,  44  Am.  St.  Eep. 
660;  Pennsylvania  R.  Co.  v.  Marchant, 
119  Pa.  541,  13  Atl.  690;  Pennsylvania 
Coal  Co.  V.  Sanderson,  113  Pa.  126, 
6  Atl.  453,  57  Am.  Rep.  445.  R.  I.— 
Bounds  v.  Mumford,  2  R.  I.  154.  S.  O. 
McLauchlin  r.  Charlotte,  etc.  R.  Co.,  5 
Rich.  583.  Term. — Humes  c.  Knoxville, 
1  Humph.  403,  34  Am.  Dec.  657.  Vt. 
Hatch  v.  Vermont,  etc.  R.  Co.,  25  Vt. 
49.  Eng. — Hurdman  v.  Northeastern  R. 
Co.,  L.  R.  3  C.  P.  Div.  168. 

All  that  can  be  required  is  that  the 
defendant  use  his  property  with  due 
care,  so  as  to  give  as  little  annoyance 
as    may    be    reasonably    expected    from 


the  nature'  of  the  case.  It  would  be 
unjust  to  hold  a  property  owner  an- 
swerable in  damages  for  the  reasonable 
exercise  of  a  right,  where  it  is  accom- 
panied by  a  cautious  regard  for  the 
rights  of  others,  and  there  is  no  just 
ground  for  the  charge  of  malice,  neg- 
ligence or  unskilfulness.  St.  Louis,  etc. 
Co.  v.  Burrous  (Okla.),  118  Pac.  143. 

Reason  of  Rule. — This  must  be  so,  or 
every  man  would  be  at  the  mercy  of  his 
neighbor  in  the  use  and  enjoyment  of 
his  own.  "No  man  is  answerable  in 
damages  for  the  reasonable  exercise  of 
a  right,  where  it  is  accompanied  by  a 
cautious  regard  for  the  rights  of  others, 
where  there  is  no  just  ground  for  the 
charge  of  negligence  or  unskilfulness, 
and  where  the  act  is  not  done  ma- 
liciously." Barnard  v.  Shirley,  135  Ind. 
547,  34  N.  E.  600,  35  N.  E.  117,  41  Am. 
St.  Rep.  454,  24  L.  E.  A.  568;  Panton  V. 
Holland,  17  Johns  (N.  Y.)  92,  8  Am. 
Dec.  369. 

"The  test  of  the  permissible  use  of 
one's  own  property  is  not  whether  the 
use  or  the  act  causes  injury  to  his 
neighbor's  property;  or  that  the  injury 
was  the  natural  consequence,  or  that 
the  act  is  in  the  nature  of  a  nuisance, 
but  the  inquiry  is,  was  the  act  or  use 
a  reasonable  exercise  of  the  dominion 
which  the  owner  has  by  virtue  of  his 
ownership  over  his  property,  having  re- 
gard to  all  interests  aff'.'.-fed,  his  own 
and  those  of  his  neighbors,  and  having 
in  view  also  public  policy."  Booth  v. 
Borne,  etc.  R.  Co.,  140  N.  Y.  267,  35 
N.  E.  592,  37  Am.  St.  Rep.  552,  558. 

Does  Not  Justify  Tlaintenance  of 
Nuisance. — "It  has  been  frequently  said 
that  the  right  of  an  owner  of  land  to 
use  his  property  as  he  likes,  does  not 
justify  the  maintaining  of  a  nuisance, 
or  the  commission  of  a  trespass,  and 
Blackstone,  after  stating  that  where 
one,  by  smelting-works  on  his  own  land, 
causes  noxious  vapors,  which  injure  the 
corn  or  grain  on  his  neighbor's  land  or 
damages  his  cattle,  this  would  be  a 
nuisance,  proceeds  to  say,  'that  if  you 
do  any  other  act  in  itself  lawful,  which, 
yet  being  done  in  that  place,  necessarily 
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Sic  Utere  Tuo  ut  Alienum  Non  Laedaa.  —  This  rule,  however,  must  be 
viewed  in  connection  with  the  maxim  that  one  must  so  use  his  own 
property  as  not  to  injure  another's.  This  latter  maxim  is  interpreted 
to  mean  that  one  may  not  use  his  own  property  so  as  to  injure  any 
legal  right  of  another" 


tendfl  to  the  damage  of  another's  prop- 
erty, it  is  a  nuisance,  for  it  is  in- 
cumbent on  him  to  tind  some  other  place 
to  do  that  act  where  it  will  be  Icbs 
offensive.'  (2  131.  Com.  ch.  13,  p.  218.)  " 
Booth  v.  Rome,  etc.  K.  Co.,  140  N.  Y. 
267,  35  N.  E.  592,  37  Am.  St.  Rep.  552. 
See  to  same  effect,  Pennsylvania  R.  Co. 
v.  Marchant,   119   Pa.   541,   13   Atl.  690. 

23.  Ind. — Durham  v.  Musselman,  2 
Blackf.  96,  18  Am.  Dec.  133.  Mass. 
Thurston  v.  Hancock,  12  Mass.  220,  7 
Am.  Dec.  57.  N.  Y—  Booth  v.  Rome, 
etc.  R.  Co.,  140  N.  Y.  267,  35  N.  E.  592, 
37  Am.  St.  Rep.  552.  Tenn.— Payne  v. 
Western,  etc.  R.  Co.,  13  Lea  507.  Eng. 
Deane  v.  Clayton,  7  Taunt.  489,  529,  2 
E.  a  I*  183. 

This  maxim  "as  commonly  translated, 
'So  use  your  own  as  not  to  injure  an- 
other's,' is  doubtless  an  orthodox  moral 
precept;  and  in  the  law,  too,  it  finds 
frequent  application  to  the  use  of  sur- 
face and  running  water,  and  indeed  gen- 
erally to  easements  and  servitudes.  But 
strictly,  even  then  it  can  mean  only: 
'So  use  your  own  that  you  do  no  legal 
damage  to  another's.'  Legal  damage, 
actionable  injury,  results  only  from  an 
unlawful  act.  This  maxim  also  assumes, 
that  the  injury  results  from  an  unlaw- 
ful act,  and  paraphrased  means  no  more 
than:  'Thou  shalt  not  interfere  with 
the  legal  rights  of  another  by  the  com- 
mission of  an  unlawful  act;'  or  'Injury 
from  an  unlawful  act  is  actionable.'  " 
Payne  v.  Western,  etc.  R.  Co.,  13  Lea 
(Tenn.)  507. 

Limits  of  Rule. — "The  general  rule 
that  no  one  has  absolute  freedom  in 
the  use  of  his  property,  but  is  restrained 
by  the  co-existence  of  equal  rights  in 
his  neighbor  to  the  use  of  his  property, 
so  that  each  in  exercising  his  right 
must  do  no  act  which  causes  injury  to 
his  neighbor,  is  so  well  understood,  is 
so  universally  recognized,  and  stands  so 
impregnably  in  the  necessities  of  the 
social  state,  that  its  vindication  by  ar- 
gument would  be  superfluous.  The 
maxim  which  embodies  it  is  sometimes 
loosely  interpreted  as  forbidding  all  use 
by  one  of  his  own  property,  which  an- 


noys or  disturbs  his  neighbor  in  the  en- 
joyment of  his  property.  The  real  mean- 
ing of  the  rule  is  that  one  may  not  use 
his  own  property  to  the  injury  of  any 
legal  right  of  another."  Booth  v. 
Rome,  etc.  R.  Co.,  140  N.  Y.  267,  35 
N.  E.  592,  37  Am.  St.  Rep.  552. 

Maxim  Determines  No  R  i  g  h  t. — 
"While,  therefore,  sic  utere  tuo,  etc., 
may  be  a  very  good  moral  precept,  it 
is  utterly  useless  as  a  legal  maxim.  It 
determines  no  right;  it  defines  no  obli- 
gation. The  cases  to  which  the  maxim 
has  been  generally  applied  are  those 
where  the  owner  of  one  tenement  does 
some  act  upon  his  own  premises  which 
injuriously  affects  the  interests  of  the 
proprietor  of  an  adjoining  tenement." 
Auburn,  etc.  Co.  v.  Douglass,  9  N.  Y. 
444. 

The  principle  of  this  maxim  "lies 
at  the  foundation  of  most  enactments 
of  positive  law  which  define  and  pun- 
ish mala  pro)nbita."  Com.  v.  Alger,  7 
Cush.  (Mass.)  53.  Upon  it  rests  the 
police  power.  Lemont  v.  Jenks,  197 
111.  363,  64  N.  E.  362,  90  Am.  St.  Rep. 
172.  See  also  Mass. — Ainsworth  p. 
Lakin,  180  Mass.  397,  62  N.  E.  557,  57 
L.  R.  A.  132,  unsafe  walk.  Pa. — Brown 
v.  White,  202  Pa.  297,  51  Atl.  962,  58 
L.  R.  A.  321,  water  freezing  on  side- 
walk. Vt. — Gibson  v.  Delaware,  etc. 
Canal  Co.,  65  Vt.  213,  26  Atl.  70,  36 
Am.  St.  Rep.  802,  and  extensive  anno- 
tation. Eng. — Fletcher  v.  Rvland,  L.  R. 
1  Exch.  265,  affirmed,  L.  R.  3  H.  L. 
Cas.  330  (noxious  things);  Backhouse  v. 
Bononi,  9  H.  L.  Cas.  498,  11  Eng.  Re- 
print   823    (involving   lateral    support). 

The  doctrine  does  not  make  one  liable 
for  every  injury.  The  doctrine  that  a 
man  should  use  his  own  property  so  as 
not  to  injure  the  property  of  another, 
does  not  make  one  liable  as  a  matter 
of  course,  for  every  injury  another  man 
may  sustain  from  his  use  of  his  own 
property.  "It  is  only  when  he  de- 
viates, either  by  intention  or  neglect, 
from  the  ordinary  use  of  his  property, 
that  he  can  be  considered  liable  for 
an    injury    thereby    done    to    another." 
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Negligence.  —  If,  however,  the  element  of  negligence  enters  into  the 
use  of  one's  property  for  a  proper  purpose,  and  such  negligence  is  the 
natural  and  proximate  cause  of  injury  to  another,  the  latter  has  a 
cause  of  action  therefor.24 

Cases  illustrative  of  an  unusual  or  extraordinary  use  which  give  rise  to  a 
right  of  action  for  injuries  resulting  therefrom  are  cited  below.20 


Durham  v.  Musselman,  2  Blackf.  (Ind.) 
96,   18   Am.   Dec.   133. 

For  applications  of  this  maxim  see 
the  title  "Sic  Utere  Tuo  Ut  Alienum." 

24.  Mass. — Thurston  v.  Hancock,  12 
Mass.  220.  Mo. — Larson  V.  Metropol- 
itan, etc.  E.  Co.,  110  Mo.  234,  19  S.  W. 
416,  33  Am.  St.  Rep.  439;  Charless  V. 
Rankin,  22  Mo.  573,  66  Am.  Dec.  642. 
Neb. — Jacobson  v.  Van  Boening,  48 
Neb.  80,  66  N.  W.  993,  58  Am.  St.  Rep. 
684,  32  L.  R.  A.  229;  Beatuce  v.  Leary, 
45  Neb.  149,  63  N.  W.  370,  50  Am.  St. 
Rep.  549.  N.  J.— Morris,  etc.  R.  W. 
V.  Newark,  10  N.  J.  Eq.  352.  N.  Y. 
Booth  v.  Rome,  etc.  R.  Co.,  140  N.  Y. 
267,  35  N.  E.  592,  37  Am.  St.  Rep.  552; 
Badcliff  v.  Mayor  of  Brooklyn,  4  N,  Y. 
195,  53  Am.  Dec.  357.  Eng.— Vaughn 
v.  Menlove,  3  Bing.  N.  C.  468;  Law- 
rence v.  Great  North.  R.  Co.,  16  Q.  B. 
643,   653,   71   E.   C.   L.   643. 

"The  law  exacts  from  a  person  who 
undertakes  to  do  even  a  lawful  act  on 
his  own  premises,  which  may  produce 
injury  to  his  neighbor,  the  exercise  of 
a  degree  of  care  measured  by  the  dan- 
ger, to  prevent  or  mitigate  the  injury. 
The  defendant  could  not  conduct  the 
operation  of  blasting  on  its  own  prem- 
ises, from  which  injury  might  be  ap- 
prehended to  the  property  of  his  neigh- 
bor, without  the  most  cautious  regard 
for  his  neighbor's  rights.  This  would 
be  reasonable  care  only  under  the  cir- 
cumstances. If  it  was  practicable  in 
a  business  sense  for  the  defendant  to 
have  removed  the  rock  without  blast- 
ing, although  at  a  somewhat  increased 
cost,  the  defendant  would,  in  view  of 
the  situation,  and  especially  "after  hav- 
ing been  informed  of  the  injury  that 
was  being  done,  have  been  bound  to 
resort  to  some  other  method."  Booth 
v.  Rome,  etc.  R.  Co.,  140  N.  Y.  267,  35 
N.  E.  592,  37  Am.  St.  Rep.  552. 

Injury  Caused  by  Unlawful  Acts. 
"If  the  act  done  by  defendant  was  un- 
lawful, as  laying  a  log  on  a  highway, 
he  would  be  liable  for  an  injury  done 
thereby,  without  any  reference  to  the 
probability  that  it  would  occasion  that 


particular  injury.  But  when  the  act  is 
lawful,  the  liability  of  the  actor  for 
an  injury  occasioned  by  it,  depends,  in 
the  first  place,  on  the  question,  whether 
the  injury  is  the  natural  and  probable 
consequence  of  the  act,  or  is  merely  ac- 
cidental." Durham  v.  Musselman,  2 
Blackf.   (Ind.)   96,  18  Am.  Dec.  133. 

25.  Conn. — Whitney  v.  Bartholomew, 
21  Conn.  213.  111.— Stumps  v.  Kelly,  22 
111.  140.  Md  —  Scott  v.  Bay,  3  Md.  431. 
Minn. — Cahill  v.  Eastman,  18  Minn. 
324,  10  Am.  Rep.  184.  N.  J.— Costigan 
v.  Pennsylvania  R.  Co.,  54  N.  J.  L.  233, 
23  Atl.  810.  N.  Y.— Forbell  v.  New 
York,  47  App.  Div.  371,  61  N.  Y.  Supp. 
1005,  affirmed,  164  N.  Y.  522,  58  N.  E. 
644.  Pa. — Woodring  v.  Forks  Twp.,  28 
Pa.  355,  70  Am.  Dec.  134.  Eng.— Baird 
v.  Williamson,  15  C.  B.  (N.  S.)  376,  80 
E.  C.  L.  375. 

The  cases  have  decided  that  where 
the  maxim  "sic  utere,"  etc.,  is  applied 
to  land  and  property,  it  is  subject  to 
certain  modifications,  it  being  necessary 
to  show  not  only  that  he  has  sustained 
damage,  but  that  the  defendant  has 
caused  it  by  going  beyond  what  is 
necessary  in  order  to  enable  him  to 
have  the  natural  use  of  his  own  land. 
West  Cumberland,  etc.  Co.  v.  Kenyon, 
L.   R.  11   eh.  Div.  782,  787. 

"A  man  may  not  carry  on  a  business 
which  poisons  the  air,  and  renders  it 
unhealthy  in  a  thickly  populated  neigh- 
borhood, and  especially  in  the  center 
of  a  large  city."  So  establishments 
which  involve  danger,  as  powder  mills, 
and  certain  kinds  of  manufactories, 
must  seek  a  secluded  place,  where  as 
few  persons  may  be  inconvenienced  as 
possible.  These  exceptions  to  the  gen- 
eral rule  are  well  established.  But  the 
great  interests  of  mankind  must  go  on 
unhampered.  Railroads  must  reach 
cities;  the  treasures  of  the  earth  must 
be  drawn  from  the  mines;  factories 
and  mills  must  send  forth  noise,  dust, 
and  smoke.  Inconveniences  resulting 
from  such  causes  must  be  endured  by 
individuals  for  the  general  good;  other- 
wise we  should  have  to  forego  a  mul- 
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4.  Motive  or  Intent  With  Which  Lawful  Act  Is  Done,  as  Giving 
Cause  of  Action.  —  An  act  Lawful  in  itself  and  which  violates  no  Legal 
right  of  another  cannot  be  the  basis  of  a  cause  of  action  simply  because 
the  acts  were  prompted  by  wrongful  and  malicious  motives,  even  though 
damage  results  therefrom.2" 


titude  of  the  blessings  of  modern  civil- 
ization. Barnard  r.  Bherley,  L3S  I  ml. 
547,  34  N.  E.  GuO,  35  N.  B.  117;  Penn- 
sylvania R.  Co.  v,  Marchant,  L10  Pa. 
541,  13  Atl.  690,  and  authorities  there 
cited. 

Manufactory  Poisoning  Air. — No  man 
has  a  right  to  erect  upon  his  own 
property,  near  the  bouse  of  another,  any 
manufactory  which  shall  poison  the 
air  and  render  it  unwholesome.  Mahan 
P.    Brown,    13    Wend.    (N.    Y.)    261. 

Physical  Injury  Necessary. — "Every 
unlawful  use  by  a  person  of  his  own 
property  in  such  a  way  as  to  cause  in- 
jury to  the  property  rights  of  another, 
producing  material  annoyance,  incon- 
venience, discomfort,  or  hurt;  and  every 
enjoyment  by  one  of  his  own  property 
which  violates  the  rights  of  another 
in  an  essentia}  degree,  constitutes  an 
actionable  nuisance.  Jn  applying  that 
to  any  given  state  of  facts,  it  must  be 
kept  in  mind  that  the  injury  referred 
to,  whether  to  property  or  the  occupants 
thereof,  is  physical.  A  trade  may  be 
carried  on  in  such  a  way,  either  by 
polluting  the  atmosphere  or  by  creating 
such  disturbances  as  to  cause  physical 
inconvenience  to  the  occupants  of  ad- 
joining property,  as  to  constitute  a 
nuisance  within  the  rule  stated;  but 
acts  which  do  not  reach  the  adjoining 
property  in  a  physical  sense,  yet  di- 
minish its  value  and  desirability  for  a 
particular  use,  as  for  dwelling-house 
purposes,  have  not  been  supposed  to  be 
an  actionable  nuisance."  Metzger  f. 
Hochrein,  107  Wis.  267,  83  N.  W.  308, 
50  L.  R.  A.  305. 

Test  of  Unreasonable  Use. — "But 
whether  a  particular  act  done  upon, 
or  a  particular  use  of  one's  own  prem- 
ises constitutes  a  violation  of  the  obli- 
gations of  vicinage,  would  seem  to  de- 
pend upon  the  question  whether  such 
act  or  use  was  a  reasonable  exercise 
of  the  right  of  property,  having  regard 
to  time,  place,  and  circumstances.  It 
is  not  everything  in  the  nature  of  a 
nuisance  which  is  prohibited.  There 
are  many  acts  which  the  owner  of  land 
may  lawfully  do,  although  it  brings  an- 


noyance, discomfort,  or  injury  to  his 
ii  are  damnum  absijue 
injuria.  The  case  of  the  building 
1  to  fall  by  an  excavation  in  an 
[ling  lot,  already  referred  to,  is 
an  illustration.  The  ri^ht  of  an  owner 
of  a  mine  to  excavate  the  mineral  in 
his  mine,  although  by  so  doing  it  causes 
the  water  to  collect  therein  and  to 
be  discharged  into  an  adjacent  mine  on 
a  lower  level,  thereby  causing  damage 
to  the  mine  of  such  adjacent  owner,  is 
another  illustration  of  a  lawful  use  of 
property  followed  by  damage  to  the 
property  of  another,  for  which  no  ac- 
tion lies  (Smith  v.  Kenrick,  7  Com.  B. 
515;  Baird  V.  Williamson,  15  C.  B., 
[N.  S.]  376;  Wilson  V.  Waddell,  2  A  pp. 
Cas.  95.)  In  referring  to  these  cases,  in 
Hurdman  v.  North  Kastern  R.  Co.  (L. 
R.  [3  C.  P.  Div.]  168),  the  court  said: 
'The  owner  of  lands  holds  his  ri^ht 
to  the  enjoyment  thereof,  subject  to 
such  annoyance  as  is  the  consequence 
of  what  is  called  the  natural  use  by  his 
neighbor  of  his  land,  and  that,  where 
an  interference  with  his  enjoyment  by 
something  in  the  nature  of  a  nuisance 
is  the  cause  of  complaint,  no  action 
can  be  sustained  if  this  is  the  result 
of  a  natural  use  by  a  neighbor  of  his 
land.'  "  Booth  v.  Rome,  etc.  R.  Co., 
140  N.  Y.  267,  35  N.  E.  592,  37  Am. 
St.   Rep.  552. 

26.  U.  S.— Oglesby  v.  Attrill,  105 
U.  S.  605,  26  L.  ed.  1186;  Simpson  v. 
Dall,  3  Wall.  460,  18  L.  ed.  265:  Wind- 
muller  v.  Standard  Distilling  Co.,  114 
Fed.  491;  Mc Mullen  V.  Richie,  64  Fed. 
253.  Ark.— Carleton  V.  Neal,  19  Ark. 
292.  Cal  —  Bovson  v.  Thorn,  9S  Cal. 
578,  33  Pac.  492,  21  L.  R.  A.  2^3,  ma- 
liciously causing  breach  of  contract. 
Conn. — Fisher  V.  Fielding,  67  Conn.  91, 
34  Atl.  714.  52  Am.  St.  Rep.  270,  32  L. 
R.  A.  236;  McCune  c.  Norwich,  etc.  Co., 
30  Conn.  521,  79  Am.  Dec.  278.  Fla, 
Chipley  v.  Atkinson,  23  Fla.  206,  1  So. 
934,  11  Am.  St.  Rep.  367.  111.— London, 
etc.  Co.  v.  Horn,  206  111.  493,  69  N.  E. 
526,  99  Am.  St.  Rep.  185.  la.— Hol- 
lenbeck  v.  Ristine,  105  Iowa  4S8,  75 
N.  W.  355,  67  Am.  St.  Rep.  306.     Ky. 
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A  malicious  motive  cannot  make  a  legal  act  wrong  any  more  than  a 


Chambers  V.  Baldwin,  91  Ky.  121,  15 
S.  W.  57,  34  Am.  St.  Rep.  165,  11  L. 
R.  A.  545.  La. — Orro  v.  Home,  etc.  Co., 
12  La.  Ann.  255,  68  Am.  Dec.  770.  Me. 
Heywood  v.  Tillson,  75  Me.  225,  46 
Am.  Eep.  373,  refused  to  employ  ten- 
ants of  certain  house.  Md. — Hatch  v. 
Pendergast,  15  Md.  251.  Mass.— Brad- 
ley V.  Fuller,  118  Mass.  239;  Morgan 
v.  Bliss,  2  Mass.  111.  Mont. — Bordeaux 
v.  Greene,  22  Mont.  254,  56  Pac.  218. 
Neb. — Jacobson  V.  Van  Boening,  48 
Neb.  80,  66  N.  W.  993.  N.  J.— Eggers 
r.  Newark,  77  N.  J.  L.  198,  71  Atl.  665. 
N.  Y—  Phelps  v.  Nowlen,  72  N.  Y.  39, 
28  Am.  Rep.  93;  Van  Pelt  v.  McGraw, 
4  N.  Y.  110;  Rogers  v.  Brewster,  5 
Johns.  125;  Mahan  v.  Brown,  13  Wend. 
261.  N.  C— Hardison  V.  Reel,  154  N.  C. 
273,  70  S.  E.  463;  White  v.  Kincaid,  149 
N.  C.  415,  63  S.  E.  109.  Ohio.— Lan- 
caster v.  Hamburger,  70  Ohio  St.  156, 
71  N.  E.  289,  65  L.  R.  A.  856;  Frazier 
v.  Brown,  12  Ohio  St.  294.  Pa.— Glen- 
don  Iron  Co.  v.  Uhler,  75  Pa.  467,  15 
Am.  Rep.  599.  Term. — Payne  v.  Wes- 
tern, etc.  R.  Co.,  13  Lea  507,  49  Am. 
Rep.  666;  Macey  v.  Childress,  2  Tenn.  Ch. 
38.  Vt  —  Raycroft  v.  Tayntor,  68  Vt. 
219,  35  Atl.  53,  54  Am.  St.  Rep.  882, 
33  L.  R.  A.  225;  Wakefield  v.  Fairman, 
41  Vt.  339;  Southern  Royalton  Bank 
v.  Suffolk  Bank,  27  Vt.  505;  Humphrey 
v.  Douglass,  11  Vt.  22,  34  Am.  Dec. 
668.  W.  Va  —  West  Virginia,  etc.  Co. 
v.  Standard  Oil  Co.,  50  W.  Va.  611,  40 
S.  E.  591,  88  Am.  St.  Rep.  895,  56  L. 
R.  A.  804.  Eng. — Stevenson  v.  Neun- 
ham,  13  C.  B.  285,  76  E.  C.  L.  285; 
Bradford  v.  Pickles,  L.  R.  (1895)  1 
A  pp.  Cas.  587,  loc.  cit.  594;  Allen  v. 
Flood,  L.  R.    (1898)   1  App.  Cas.   1. 

Exercise  of  Legal  Right. — "The  act 
legal,  he  cannot  be  sued  for  mere  ill 
will  or  personal  animosity,  especially 
when  he  has  cause.  'The  exercise  by 
one  man  of  a  legal  right  cannot  be 
legal  wrong  to  another.'  Cooley  on 
Torts,  685.  In  Stevenson  V.  Newnham, 
76  E.  C.  L.  281,  it  was  held  that  an 
act  which  did  not  amount  to  a  legal 
injury  could  not  be  actionable  because 
done  with  a  bad  intent.  The  inser- 
tion of  the  word  maliciously  when  the 
act  complained  of  is  not  unlawful 
per  se,  will  not  make  a  count  good 
which  would  be  bad  without  it.  Cot- 
trell  v.  Jones,  73   E.   C.  L.   713.     Evi- 


dence that  an  act  legal  in  its  character 
was  done  wantonly  and  with  intent  to 
injure  was  held  inadmissible  in  Benja- 
min V.  Wheeler,  8  Gray,  409.  In  Ran- 
dall v.  Hazleton,  12  Allen,  415,  Colt, 
J.,  says:  'Damages  can  never  be  re- 
covered where  they  result  from  a  law- 
ful act  of  the  defendant.'  The  law 
will  not  inquire  into  the  motives  of  the 
party  exercising  such  right  however 
unfriendly  or  selfish.  'It  is  generally 
held  that  no  action  will  lie  against  one 
for  acts  done  upon  his  own  land  in 
the  exercise  of  his  rights  of  owner- 
ship, whatever  the  motive,  if  they 
merely  deprive  another  of  advantage 
or  cause  a  loss  to  him,  without  violat- 
ing any  legal  right;  that  is,'  remarks 
Wells,  J.,  in  Walker  V.  Cronan,  107 
Mass.  564,  'the  motive  in  such  case  is 
immaterial.'  Frazier  v.  Brown,  12  Ohio 
St.  294;  Chatfield  V.  Wilson,  28  Vt.  49; 
Mahan  v.  Brown,  13  Wend.  261;  Delhi 
v.  Youmans,  50  Barb.  316.  A  similar 
decision  was  made  in  Wheatley  V. 
Baugh,  25  Penn.  St.  528."  Heywood 
v.  Tillson,  75  Me.  225,  46  Am.  Rep. 
373. 


Motive  Irrelevant. — The  state  of 
mind  of  the  person  doing  the  act  com- 
plained of  does  not  affect  the  right  to 
do  it.  "If  it  was  a  lawful  act,  how- 
ever ill  the  motive  might  be,  he  had 
a  right  to  do  it.  If  it  was  an  unlawful 
act,  however  good  his  motive  might 
be,  he  would  have  no  right  to  do  it. 
Motives  and  intentions  .  .  .  are 
absolutely  irrelevant."  Lowenburg  v. 
De  Voigne  (Mo.),  123  S.  W.  99,  citing 
Bradford  v.  Pickles,  L.  R.  (1895)  1 
App.  Cas.    (Eng.)   587,  594. 

The  addition  to  the  statement  of  the 
cause  of  action  of  the  epithet  "ma- 
licious," and  proof  that  the  thing  done 
was  done  from  the  worst  of  motives, 
will  not  make  the  matter  complained  of 
actionable.  Lowenburg  v.  De  Voigne 
(Mo.   App.),  123   S.  W.  99,  101. 

Obstructing  Light. — No  action  lies 
for  maliciously  locating  a  coal  or  wood 
house,  so  as  to  cut  off  another's  light. 
Conn. — Whitlock  v.  Uhle,  75  Conn.  423, 
53  Atl.  891.  Mass. — Rideout  v.  Knox, 
148  Mass.  368,  19  N.  E.  390,  12  Am. 
St.  Rep.  560,  2  L.  R.  A.  81.  Mich.— Kuz- 
niak  v.  Kozminiski,  107  Mich.  444,  65 
N.  W.  275,  61  Am.  St.  Rep.  344,  unless 
given  by  statute. 
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good  motive  would  justify  fraud,  deceit,  slander  or  violence  to  effect 
the  same  purpose. *7 

Unfounded  Suits.  —"Every  one  is  liable  to  be  harassed  and  injured 
in  his  property  and  feelings  by  unfounded  suits  to  recover  of  him 
property  which  is  his  own,  but  this  is  not  an  injury  for  which  he  can 


Malicious  Use  of  Trademark  of  An- 
other.— Likewise  uo  action  lies  for  ma- 
licious use  of  another's  trademark,  to 
which  the  latter  has  no  exclusive  use. 
Glendon  Iron  Co.  v.  Uhler,  75  Pa.  467, 
15  Am.   Rep.  599. 

Evidence  as  to  the  Motive  in  Doing 
Legal  Act  Inadmissible. — It  has  there- 
fore been  held  that  it  was  not  admis- 
sible to  show  that  a  legal  act  was 
done  wantonly,  and  with  the  intent  to 
injure  another.  Benjamin  v.  Wheeler, 
8    Gray    (Mass.)    409. 

27.  U.  S.— Alder  V.  Fenton,  24  How. 
407,  16  L.  ed.  696.  Cal.— Boyson  v. 
Thorn,  98  Cal.  583,  33  Pac.  492,  21  L. 
R.  A.  233.  N.  Y.— Phelps  v.  Nowlen,  72 
N.  Y.  39;  Clinton  v.  Myers,  46  N.  Y. 
511;  Makan  v.  Brown,  13  Wend.  261. 
Pa.— Jenkins  V.  Fowler,  24  Pa.  308,  310. 
Vt.— Chatfield  V.  Wilson,  28  Vt.  49; 
South  Rovalton  Bank  v.  Suffolk  Bank, 
27  Vt.  505. 

This  is  illustrated  by  the  cases  re- 
fusing relief  for  malicious  erection  of 
"spite"  fences.  Mass. — Rideout  v. 
Knox,  148  Mass.  368,  19  N.  E.  390,  2 
L.  R.  A.  81,  where,  however,  relief  was 
based  on  a  statutory  police  regulation 
as  to  the  height  of  fences.  Mont. 
Bordeaux  v.  Greene,  22  Mont.  254,  56 
Pac.  218.  Ohio.— Letts  v.  Kessler,  54 
Ohio  St.  73,  42  N.  E.  765,  40  L.  R.  A. 
177,  annotated  case.  Wash. — Karasek 
v.  Peier,  22  Wash.  419,  61  Pac.  33,  50 
L.  R.  A.  345.  Wis.— Metzger  v.  Hoch- 
rein,  107  Wis.  267,  83  N.  W.  308,  50 
L.  R.  A.  305. 

Reason  of  Rule. — If  the  law  con- 
cerned itself  with  the  motives  of  par- 
ties, new  complications  would  be  intro- 
duced into  suits  which  might  seriously 
obscure  iheir  real  merits.  Dickerman 
v.  .Northern  Trust  Co.,  176  U.  S.  181, 
190,  20  Sup.  Ct.  311,  44  L.  ed.  423. 

Obiter  as  to  Malice  Giving  Cause  of 
Action. — Though  there  are  obiter  dicta 
in  several  cases  that  one  cannot  do 
maliciously  what  one  might  lawfully  do 
if  his  motives  were  good  (Conn. — Gal- 
lagher v.  Dodge,  48  Conn.  389;  Roath 
t;.  Driscoll,  20  Conn.  533.  Mass. — Car- 
son v.  Western  R.  Co.,  8  Gray  423; 
Howland  v.  Vincent,  10  Mete.  371.    Pa. 


Wheatley  v.  Baugh,  25  Pa.  528)  this 
ground  of  liability  has  l>ecn  repudiated 
in  several  cases  (Glendon  Iron  Co.  v. 
Uhler,  75  Pa.  467,  15  Am.  Rep.  599; 
Fowler  v.  Jenkins,  28  Pa.  176.  See 
Chasemore  v.  Richards,  7  H.  L.  Cas. 
349,  11  Eng.  Reprint  140;  Acton  v. 
Blundell,   12  Mees.   &   W.  321). 

And  Judge  Black,  in  Jenkins  V.  Fow- 
ler, 24  Pa.  308,  declares:  "Any  trans- 
action which  would  be  lawful  and 
proper  if  the  parties  were  friends,  can- 
not be  made  the  foundation  of  action 
merely  because  they  happened  to  be 
enemies.  As  long  as  a  man  keeps  him- 
self within  the  law  by  doing  no  act 
which  violates  it,  we  must  leave  his  mo- 
tives to  Him  who  searches  the  heart." 
See  Payne  v.  Western,  etc.  R.  Co.,  13 
Lea    (Tenn.)   507. 

Malice  in  Doing  Wrong  Act. — If  an 
act  is  unlawful  and  negligent  or  reck- 
less, it  makes  no  difference  whether  it 
was  maliciously  done,  or  what  object 
the  defendant  had  in  view,  except  as 
to  the  amount  of  damages.  McCormick 
v.  Kansas,  etc.  R.  Co.,  57  Mo.  433. 

Malicious  Use  of  Property. — ' '  True, 
there  are  decisions  in  the  state  of 
Michigan,  and  some  dicta  of  courts 
elsewhere,  to  the  effect  that,  if  one  ma- 
liciously use  his  own  property  to  the 
annoyance  of  his  neighbors,  regardless 
of  any  physical  discomfort  to  them,  he 
is  guilty  of  an  actionable  nuisance;  the 
elment  of  malice  rendering  that  an  ac- 
tionable wrong  which  would  otherwise 
be  rightful.  That  doctrine,  however, 
has  very  little  support.  None,  in  fact, 
where  the  rules  of  the  common  law 
have  not  been  changed  by  legislation 
and  the  courts  have  kept  strictly  within 
their  legitimate  sphere  as  administra- 
tors of  the  law.  The  general  rule  is 
that  whatever  a  man  may  lawfully  do 
on  his  own  property  under  any  cir- 
cumstances, he  may  do  regardless  of  the 
motive  for  his  conduct.  16  Am.  &  Eng. 
Ency.  Law,  p.  930;  South  Rovalton 
Bank  v.  Suffolk  Bank,  27  Vt.  505;  Ma- 
han  v.  Brown,  13  Wend.  261;  Phelps  v. 
Nowlen,  72  N.  Y.  40;  Bordeaux  t>. 
Greene  22  Mont.  254;  Rideout  v.  Knox, 
148   Mass.   368;    Guest   v.  Reynolds,   68 
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have  legal  redress.  To  give  a  right  to  such  redress,  there  must  not 
only  be  a  loss,  but  it  must  have  been  injuriously  brought  about  by  the 
violation  of  some  legal  right,  and  no  one  can  claim  a  legal  exemption 
from  suit,  by  another  who  fancies  he  has  a  cause  of  action  against  him, 
however  unfounded  the  claim  be  in  justice  or  law."28  So  a  cause  of 
action  cannot  be  based  on  the  motive  behind  the  prosecution  of  a  suit.29 


111.  478.  That  doctrine  is  as  well  de- 
fined in  the  common  law  as  any  that 
has  to  do  with  the  rights  and  remedies 
cognizable  by  courts,  and  courts  that 
have  departed  from  it  have,  as  it  seems, 
trespassed  upon  the  domain  of  the  legis- 
lative department  of  the  government." 
Metzger  v.  Hochrein,  107  Wis.  267,  83 
N.  W.  308,  50  L.  E.  A.  305. 

"The  civil  law  deems  an  act,  other- 
wise lawful  in  itself,  illegal  if  done 
with  a  malicious  intent  of  injuring  a 
neigbor,  animo  vicino  nocendi.  The 
same  principle  is  adopted  in  the  laws 
of  Scotland,  where  an  otherwise  lawful 
act  is  forbidden  'if  done  in  oemula- 
tionem  vicini'  but  this  principle  has  not 
found  a  place  in  our  law."  Chasemore 
v.  Eichards,  7  H.  L.  Cas.  349,  11  Eng. 
Eeprint  140,  29  L.  J.  Ex.  81. 

Motive  Affects  Wrongful  Act  Only. 
"In  most  of  the  cases  where  reference 
is  had  to  the  motive  as  malicious,  it 
will  be  found  that  the  act  done  was 
wrongful,  as  in  Bowen  V.  Hall,  20  Am. 
Law  Eeg.  578,  where  a  contract  was 
broken.  The  breaking  the  contract  was 
an  unlawful  act  and  the  inducing  it 
was  held  to  make  a  person  liable — as 
in  the  case  of  enticing  a  servant  from 
his  master,  but  if  there  be  no  contract, 
one  is  not  liable  for  inducing  a  person 
to  leave,  though  the  master  wished  to 
further  enjoy  him.  Boston  Glass 
Manufactory  V.  Binney,  4  Pick.  425. 
In  other  cases,  malice  is  shown  to  en- 
hance damages.  But  if  the  act  be 
legal,  one  is  not  liable  for  doing  it.  If 
doing  it  from  a  bad  motive,  he  be  made 
liable;  then  his  liability  arises  from 
his  motive  and  not  from  his  act.  A 
different  rule  would  encourage  litiga- 
tion." Heywood  v.  Tillson,  75  Me.  225, 
46  Am.  Eep.  373. 

28.  Haldeman  v.  Chambers,  19  Tex. 
1.  And  see  la. — Hall  v.  Wabash  E.  Co., 
133  Iowa  714,  110  N.  W.  1039.  Mo. 
Holke  v.  Herman,  87  Mo.  App.  125,  141, 
use  of  property.  N.  J. — Eoberts  v. 
Tompkins,  75  N.  J.  Eq.  576,  73  Atl. 
505;  Daers  V.  Flagg,  35  N.  J.  Eq.  491. 


Tenn. — Macy  V.   Childress,   2   Tenn.   Ch. 
438.     Tex.— Smith  v.  Adams,  27  Tex.  28. 

Litigation  Would  Be  Interminable  if 
This  Action  Allowed. — Every  plaintiff 
who  sues  on  account  of  a  wrong  done 
him  by  another,  does  so  upon  the  iden- 
tical provocation  that  the  wrongful  acts 
of  defendant  drove  the  plaintiff  to  the 
necessity  of  suing,  in  order  not  to  be 
deprived  of  his  just  rights.  By  de- 
fendant unlawfully  withholding  and  de- 
nying his  rights,  defendant  has  "thus 
driven  plaintiff  to  the  expenses  and  in- 
conveniences of  litigation  before  the 
courts  as  the  only  available  means  of 
redress.  If  these  facts  may  constitute 
the  basis  of  an  action,  then  every 
plaintiff  who  sues  and  recovers  for  a 
wrong  done,  may  follow  up  the  pro- 
ceeding with  another  suit,  to  compen- 
sate him  for  the  trouble  and  expense 
of  maintaining  the  first.  He  may  then 
begin  another  action  for  indemnity  on 
account  of  the  last  effort  to  vindicate 
his  rights,  and  so  on  ad  infinitum." 
McHale  v.  Heman,  28  Mo.  App.  193, 
197. 

"  'Where  process  is  served  by  mistake 
on  a  wrong  person,  and  all  the  proceed- 
ings in  the  action  are  taken  against 
him,  the  defendant  so  wrongfully  sued 
will  undoubtedly  have  a  good  defense 
to  the  action,  and  will  consequently  re- 
cover his  costs;  but  if  it  be  asked  what 
further  remedy  he  has  for  the  incon- 
venience and  trouble  he  has  been  put 
to,  the  answer  is,  that,  in  point  of  law, 
if  the  proceedings  have  been  adopted 
purely  through  mistake,  though  injury 
may  have  resulted  to  him,  it  is  damnum 
absque  injuria,  and  no  action  will  lie. 
Indeed,  every  defendant  against  whom 
an  action  is  unnecessarily  brought  ex- 
periences some  injury  or  inconvenience 
beyond  what  the  costs  will  compensate 
him  for.'  Brown's  Leg.  Max.  151,  152; 
Sedgw.  30,  31,  n."  Haldeman  v.  Cham- 
bers, 19  Tex.  1. 

29.  TJ.  S. — Toler  v.  Tennessee,  etc. 
E.  Co.,  67  Fed.  168.  Cal.— Pierce  v. 
Pierce  (Cal.  App.),  117  Pac.  580.    Conn. 
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5.  Accident  in  Performance  of  Lawful  Act.  —  For  a  casualty  pure- 
ly accidental  occurring  in  the  performance  of  a  lawful  act  without  the 
fault  of  the  person  to  whom  it  is  attributable,  no  action  will  lie,  for 
though  there  is  damage,  injuria  is  wanting.  It  is  an  ancient  rule 
which  leaves  the  consequences  of  inevitable  accident  where  they  have 
chanced  to  fall.30 

6.  Volenti  Non  Fit  Injuria.  —  It  is  a  well  understood  maxim  of  the 
common  law,  that  no  one  can  maintain  an  action  as  fur  a  wrong,  where 
he  has  consented  to,  or  has  contributed  to,  the  act  which  occasions  the 
loss  or  injury.31 


Davis  v.  Guilford,  55  Conn.  351,  11  Atl. 
350.  La. — Steeg  v.  Leopold,  etc.  Co., 
126  La.  101,  52  So.  232.  Neb.— Flinn 
v.  Frederickson,  131  N.  W.  934.  N.  H. 
Enfield  V.  Colburn,  63  N.  H.  218.  N.  J. 
McFadden  v.  Mays,  etc.  R.  Co.,  49  N.  J. 
Eq.  176,  22  Atl.  932;  Davis  v.  Flagg,  35 
N.  J.  Eq.  491.  N.  Y.— Ramsey  V.  Gould, 
57  Barb.  398;  North  Cent.  R.  Co.  v. 
Blackman,  129  N.  Y.  Supp.  1005.  N.  C. 
Thornton  v.  Thornton,  63  N.  C.  211, 
oppressing  debtor.  Pa. — Jenkins  v. 
Fowler,  24  Pa.  308.  S.  C. — Robinson 
v.  Culp,  3  Brev.  302.  Tenn. — Macy  v. 
Childress,  2  Tenn.  Ch.  43S.  Vt.— Wake- 
field v.  Fairman,  41  Vt.  339.  Eng. 
Bloxam  v.  Met.,  etc.  Co.,  L.  R.  3  Ch. 
337. 

See  the  title  "Malicious  Prosecu- 
tion." 

In  accordance  with  the  foregoing,  it 
is  well  settled  that  plaintiff's  motives 
in  bringing  an  action  upon  a  legal 
cause  of  action,  cannot  be  considered. 
Cal  —  Ball  v.  Tolinan,  119  Cal.  358,  51 
Pac.  546.  Mont. — Macguinness  v.  Bos- 
ton, etc.  Co.,  29  Mont.  428,  75  Pac.  69. 
N.  J. — Mclnness  v.  Mclnness,  etc.  Co. 
(N.  J.  Eq.),  38  Atl.  182.  N.  Y.— Phelps 
V.  Nowlen,  72  N.  Y.  39,  28  Am.  Rep.  93. 
Pa.— Raughley  v.  West  Jersey  &  S.  R. 
Co.,  202  Pa.  43,  51  Atl.  597. 

"If  the  law  concerned  itself  with 
the  motives  of  parties,  new  complica- 
tions would  be  introduced  into  suits 
which  might  seriously  obscure  their  real 
merits."  Dickerman  v.  Northern  Trust 
Co.,  176  U.  S.  181,  20  Sup.  Ct.  311,  44 
L.  ed.  423. 

Striking  Allegations  as  to  Motive. 
For  this  reason,  allegations  in  defend- 
ant's answer  as  to  the  plaintiff's  mo- 
tives, should  be  stricken  out.  Me- 
Namara  v.  McAllister  (Iowa),  130  N.  "W. 
26,  so  the  defendant  cannot  show 
plaintiff's  motive  for  bringing  the  suit. 
Ball  v.  Tolman,  119   Cal  358,  51   Pac. 


546;  MacGinniss  v.  Boston,  etc.,  Co.,  29 
Mont.  428,  75  Pac.  89. 

30.  U.  S—  Parrott  v.  Wells,  15  Wall. 
524,  21  L.  ed.  2ufi;  Kinzel  v.  Atlanta, 
etc.  R.  Co.,  137  Fed.  4S9,  70  C.  C.  A. 
73;  Hunter  v.  Kansas,  etc.  R.  Co.,  85 
Fed.  379,  29  C.  C.  A.  206.  Ark.— Biz- 
zell  v.  Booker,  16  Ark.  308,  326,  camp- 
ers making  fire  setting  woods  on  fire. 
Cal.— Steen  v.  Williamson,  92  Cal.  65, 
28  Pac.  53.  Conn.— Morris  v.  Piatt,  32 
Conn.  75.  Ga. — Jackson  v.  Standard  Oil 
Co.,  98  Ga.  749,  26  S.  E.  60.  Ind.— Dur- 
ham v.  Musselman,  2  Blaekf.  96,  18  Am. 
Dec.  133.  La. — Railroad  Co.  v.  McEwen, 
49  La.  Ann.  1184,  22  So.  675,  38  L.  R.  A. 
134,  code  provision.  Md. — Gault  v. 
Humes,  20  Md.  297.  Mass. — Brown  Ken- 
dall, 6  Cush.  292.  N.  Y—  Losee  v.  Buch- 
anan, 51  N.  Y.  476,  10  Am.  Rep.  623. 
Miss. — Thomasson  V.  Agnew,  24  Miss.  93. 
Mo. — Boland  V.  Missouri,  etc.  R.  Co.,  36 
Mo.  484.  Mont. — Hopkins  v.  Butte,  etc. 
Co.,  13  Mont.  223,  33  Pac.  817,  40  Am. 
St.  Rep.  438.  N.  H.— Brown  v.  Col- 
lins, 53  N.  H.  442,  16  Am.  Rep.  372. 
N.  J. — Lord  V.  Carbon,  etc.  Co.,  42  N.  J. 
Eq.  157,  6  Atl.  812.  Pa.— Purdy  v. 
Westinghouse,  etc.  Co.,  197  Pa.  257,  47 
Atl.  237,  80  Am.  St.  Rep.  816,  51  L.  R.  A. 
881;  Allison  Mfg.  Co.  V.  McCormick, 
118  Pa.  519,  12  Atl.  273,  4  Am.  St. 
Rep.  1613.  Va. — Consumers,  etc.  Co. 
v.  Doyle,  102  Va.  399,  46  S.  E.  390.  Vt. 
Vincent  V.  Stinehour,  7  Vt.  62,  29  Am. 
Dec.  145.  W.  Va. — Dreken  v.  Liverpool, 
etc.  Co.,  41  W.  Va.  511,  23  S.  E.  582. 
Wis.— Miller  v.  Casco,  116  Wis.  510,  93 
N.  W.  447;  Schneider  v.  Provident,  etc. 
Co.,  24  Wis.  28.  Eng.— Stanley  v.  Pow- 
ell, L.  R.  (1891)  1  Q.  B.  86;  Weaver  v. 
Ward,  Hob.  134;  80  Eng.  Reprint  284; 
Davis  V.  Saunders,  2  Chit.  639,  1  Eng. 
R.  Cas.  208,  18  E.  C.  L,  437. 

See  Annotation  29  Am.  Dec.  149,  150, 
accidental  discharge  of  firearms. 

31.  Illustrative   Cases. — U.    S. — Min- 
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7.  Damage  Resulting  From  Acts  Authorized  by  Legislature.  —  The 
general  rule  is  well  settled  that  the  exercise  of  rights  and  powers  con- 
ferred by  the  legislature,  acting  within  its  constitutional  restraints  for 
the  public  benefit,  and  performed  with  skill  and  caution,  does  not  con- 
fer a  right  of  action  on  parties,  though  injuries  result  therefrom.32 


Beapolis  Gen.  Elect.  Co.  v.  Cronou,  166 
Fed.  651,  92  C.  C.  A.  345,  20  L.  R.  A. 
(N.  S.)  816.  Ala. — Bridges  v.  Tennes- 
see, etc.  Co.,  109  Ala.  287,  19  So.  495; 
Harrison  V.  Marshall,  6  Port.  65.  Ark. 
Choctaw,  O.  &  G.  R.  Co.  v.  Jones,  77 
Ark.  367,  92  S.  W.  244,  4  L.  E.  A. 
(N.  S.)  837.  Cal. — Judson  v.  Giant 
Powder  Co.,  107  Cal.  549,  40  Pac.  1020, 
29  L.  R.  A.  718.  Ga. — Peacock  v.  Terry, 
9  Ga.  137.  111.— Illinois  Cent.  R.  Co.  v. 
Allen,  39  111.  205.  Ind  —  Dill  v.  Marmon, 
164  Ind.  507,  73  N.  E.  73,  69  L.  R.  A. 
163;  Smith  v.  Thomas,  23  Ind.  69.  la- 
Martin  v.  Chicago,  R.  I.  &  P.  R.  Co., 
118  Iowa  148,  91  N.  W.  1034,  59  L. 
R.  A.  698;  McCausland  V.  Cresap,  3  G. 
Gr.  161.  Kan.— Western  Furn.  &  Mfg. 
Co.  V.  Bloom,  76  Kan.  127,  90  Pac.  821, 
11  L.  R.  A.  (N.  S.)  825.  La.— Wil- 
liams v.  Barton,  13  La.  404.  Mass. 
O'Maley  v.  South  Boston,  etc.  Co.,  158 
Mass.  135,  32  N.  E.  1119,  47  L.  R.  A. 
161  (annotated  case);  Linda  v.  Hudson, 
1  Cush.  385;  Randall  v.  Hazelton,  12 
Allen  412.  Minn. — Rase  v.  Minneapolis, 
etc.  R.  Co.,  107  Minn.  260,  120  N.  W. 
360,  21  L.  R.  A.  (N.  S.)  138.  Miss. 
Illinois  Cent.  R.  Co.  v.  Minor,  69  Miss. 
710,  11  So.  101,  16  L.  R.  A.  627.  Neb. 
First  Nat.  Bank  v.  Sargeant,  65  Neb. 
594,  91  N.  W.  595,  59  L.  R.  A*:  296. 
N.  H. — Stevens  v.  United  Gas,  etc.  Co., 
73  N.  H.  159,  60  Atl.  898,  70  L.  R.  A. 
119.  N.  Y—  Knisley  v.  Pratt,  148  N.  Y. 
372,  42  N.  E.  986,  32  L.  R.  A.  367; 
Johnson  v.  Oppenheim,  55  N.  Y.  280; 
Hamilton  v.  White,  5  N.  Y.  9;  Beaty 
v.  Swarthout,  32  Barb.  293.  N.  O. 
Parker  v.  Raleigh  Sav.  Bank,  152  N.  C. 
253,  67  S.  E.  492.  Ohio.— Mad.  River  & 
L.  E.  R.  Co.  v.  Barber,  5  Ohio  St.  541, 
67  Am.  Dec.  312.  Ore.— Hill  v.  Sauges- 
ted,  53  Ore.  178,  98  Pac.  524,  22  L.  R.  A. 
(N.  S.)  634.  Pa.— Tibbs  v.  Brown,  2 
Grant  Cas.  39.  R.  I. — Wrynn  v. 
Downej,  27  R.  I.  454,  63  Atl.  401,  4 
L.  R.  A.  (N.  S.)  615.  Tex.— Haldeman 
v.  Chambers,  19  Tex.  1;  Cunningham  v. 
Porchet,  23  Tex.  Civ.  App.  80,  56  S.  W. 
574.  Eng. — Smith  V.  Baker,  60  L.  J. 
Q.  B.  (N.  S.)  683;  Gould  v.  Oliver,  4 
Bing.  N.  C.  134,  33  E.  C.  L  301;  Win- 


ter v.  Henn,  4  a  *  P.  494,  19  E.  C.  L. 

491. 

See  the  title  "Volenti  Non  Fit  In- 
juria. ' ' 

In  Davis  V.  Forbes,  171  Mass.  548,  51 
N.  E.  20,  47  L.  R.  A.  170,  Knowlton,  J., 
said:  "The  maxim  volenti  non  fit  in- 
juria, is  applicable  to  actions  for  neg- 
ligence, as  it  is  to  these  cases.  The 
doctrine  of  the  assumption  of  the  risk 
is  merely  a  formal  statement  of  this 
maxim  in  its  application  to  concrete 
cases." 

32.  U.  S. — Gibson  v.  United  States, 
166  U.  S.  269,  17  Sup.  Ct.  578,  41  L.  ed. 
996;  Baltimore,  etc.  R.  Co.  v.  Fifth 
Bapt.  Church,  108  U.  S.  317,  2  Sup.  Ct. 
719,  27  L.  ed.  739;  Pumpelly  v.  Green 
Bay,  etc.  Co.,  13  Wall.  166,  20  L.  ed. 
557.  Cal. — Levee  Dist.  No.  9  v.  Farmer, 
101  Cal.  178,  35  Pac.  569,  23  L. 
R.  A.  3S8.  Conn.— N.  Y.,  etc.  Co.  v. 
Bridgeport,  etc.  Co.,  65  Conn.  410,  32 
Atl.  953;  Skinner  V.  Hartford,  etc.  Co., 
29  Conn.  523.  Ga. — Marietta  Chair  Co. 
v.  Henderson,  121  Ga.  399,  49  S.  E.  312, 
104  Am.  St.  Rep.  156.  111.— Rigney  v. 
Chicago,  102  111.  64.  Ind.— Hirth  v. 
Indianapolis,  18  Ind.  App.  673,  48  N.  E. 
876.  la. — Tomlin  v.  Dubuque,  etc.  R. 
Co.,  32  Iowa  106,  7  Am.  Rep.  176; 
Slatter  v.  Des  Moines  R.  Co.,  29  Iowa 
148,  4  Am.  Rep.  205.  Mass. — Lincoln 
v.  Corn,  164  Mass.  368,  41  N.  E.  489; 
Callender  v.  Marsh,  1  Pick.  417.  Mich. 
Buhl  v.  Fort,  etc.  Co.,  98  Mich.  596, 
57  N.  W.  829;  Highway  Comrs.  P.  Ely, 
54  Mich.  173,  19  N.  W.  940.  Minn. 
Coyne  v.  Mississippi,  etc.  Co.,  72  Minn. 
533,  75  N.  W.  748,  71  Am.  St.  Rep.  508. 
Miss. — Hamochitto  R.  Corns,  v.  Withers, 
29  Miss.  21.  Mo. — Pavne  v.  Kan- 
sas City,  etc.  R.  Co.,  112  Mo.  6,  20  S.  W. 
322,  17  L.  R.  A.  628;  Abbott  v.  Kansas 
City,  etc.  Co.,  83  Mo.  271,  53  Am.  Rep. 
581.  N.  J. — Stevens  v.  Paterson  &  N. 
Co.,  34  N.  J.  L.  532,  3  Am.  Rep.  269; 
Tinsman  v.  Belvidere,  etc.  Co.,  26  N.  J. 
L.  148,  69  Am.  Dec.  565.  N.  Y.— Hud- 
son, etc.  Co.  v.  Watervliet,  etc.  Co.,  135 
N.  Y.  393,  32  N.  E.  148,  31  Am.  St. 
Rep.  838;  Radcliff  v.  Mayor,  etc.  &  N. 
Y.,  4  N.  Y.  195.    Pa,— Pennsylvania  R. 
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8.     Salus  Populi  Suprema  Lex.  —  The  rights  of  necessity  are  a  part 
of  the  law.33 


Co.  V.  Lippincott,  116  Pa.  472,  9  Atl. 
871;  O'Connor  v.  Pittsburgh,  18  Pa. 
187;  Green  v.  Reading,  9  Watts  382. 
S.  C. — l';iris,  etc.  Co.  v.  Greenville,  53 
8.  C.  82,  30  S.  E.  699.  Vt^-Hatch  v. 
Vermont,  etc.  R.  Co.,  25  Vt.  49.  Wash- 
Lund  v.  St.  Paul,  etc.  R.  Co.,  31  Wash. 
286,  71  Pac.  1032.  W.  Va.— Taylor  v. 
Baltimore  &  O.  R.  Co.,  33  W.  Va.  39, 
10  S.  E.  29.     Eng. — Reg.  v.  Darlington, 

5  B.  &  S.  515,  117  E.  C.  L.  565,  affi 

6  B.  &  S.  562,  118  E.  C.  L.  562;  Ham- 
mersmith R.  Co.  v.  Brand,  L.  R.  4  H.  L. 
171,  38  L.  J.  Q.  B.  265. 

See   editorial   note,   10   L.  R.   A.   210. 

One  so  injured  suffers  a  private  loss 
for  the  public  benefit.  Hammersmith 
R.  Co.  V.  Brand,  L.  R.  4  H.  L.  171,  38 
L.  J.  Q.  B.  265. 

Change  in  grade  of  streets  furnishes 
an  illustration:  In  Smith  V.  Corpora- 
tion of  Washington,  20  How.  (U.  S.) 
135,  15  L.  ed.  8.58,  the  supreme  court 
of  the  United  States,  by  Mr.  Justice 
Grier,  said:  "The  plaintiff  may  have 
suffered  inconvenience  and  been  put  to 
expense  in  consequence  of  such  action, 
yet,  as  the  act  of  defendants  is  not 
'unlawful  or  wrongful,'  they  are  not 
bound  to  make  any  recompense.  It  is 
what  the  law  styles  'damnum  absque 
injuria.'  Private  interests  must  yield 
to  public  accommodation." 

Legislature  Must  Give  Remedy. — The 
remedy  for  a  consequential  injury  re- 
sulting from  the  state's  action  through 
its  agent,  if  there  be  any,  must  be  that, 
and  that  only,  which  the  legislature 
shall  give.  Northern  Transp.  Co.  v. 
Chicago,  99  U.  S.  635,  641,  25  L.  ed. 
336. 

"If  the  power  or  right  Is  exercised 
carelessly,  negligently,  wrongfully,  im- 
properly, and,  may  be,  maliciously,  the 
party  so  exercising  it  may  be  liable  to 
respond  in  damages  for  any  injury  di- 
rect or  consequential,  resulting  to  an- 
other from  thus  exercising  the  right 
or  power;  but  such  liability  can  only 
arise  upon  and  for  the  manner  of  doing 
the  act  and  not  for  the  act  itself." 
eiatten  V.  Des  Moines,  etc.  R.  Co.,  29 
Iowa  148,  4  Am.  Rep.  205. 

33.  Respublica  c.  Sparhawk,  1  Ball. 
357,  1  L.  ed.  174,  approved,  Bowditch 
V.  Boston,  101  U.  S.  16,  25  L.  ed.  980; 


American  Print  Works  v.  Laurence,  23 
N.  J.  L.  590,  57  Am.  Dec.  420. 

Necessity  makes  that  lawful  which 
would  be  otherwise  unlawful.  Trollop's 
Case,  8  Coke  69,   77   Eng.  Reprint   577. 

"It  is  the  exercise  of  a  natural  right 
belonging  to  every  individual,  not  con- 
ferred by  law,  but  tacitly  excepted 
from  all  human  codes.  .  .  .  The 
maxim  is  that  a  private  mischief  is  to 
be  endured  rather  than  a  public  incon- 
venience. On  this  ground  rest  the 
rights  of  public  necessity."  Harrison 
V.  Wisdom,  7   Heisk.   (Term.)   99. 

"The  right  to  take  or  destroy  pri- 
vate property,  by  an  individual  in  self- 
defence,  or  for  the  protection  of  life, 
liberty,  or  property  (if  it  can  be  es- 
teemed a  legal  right  at  all) 
does  not  appertain  to  sovereignty,  but 
to  individuals  considered  as  individuals; 
it  is  a  natural  right,  of  which  govern- 
ment can  not  deprive  the  citizen,  and 
founded  upon  necessity  and  not  ex- 
pediency. It  may  be  exercised  by  a 
single  individual  for  his  own  personal 
safety  or  security,  or  for  the  preserva- 
tion of  his  own  property,  or  by  a  com- 
munity of  individuals,  in  defense  of 
their  common  safety,  or  in  the  protec- 
tion of  their  common  rights.  It  is  es- 
sentially a  private  and  not  a  public  or 
official  right.  It  is  a  right  not  srs- 
ceptible  of  any  very  precise  definition, 
for  the  mode  and  manner  and  extent 
of  its  exercise  must  depend  upon  the 
nature  and  degree  of  necessity  that 
calls  it  into  action,  and  this  cannot  be 
determined,  until  the  necessity  is  made 
to  appear.  Ld.  Hale  calls  it  the  lex 
temporis  et  loci,  and  one  of  the  coun- 
sel has  aptly  termed  it  the  lex  instantis, 
lawless,  but  not  responsible.  It  is 
rather  a  right  to  justify  an  act  done, 
than  a  lawful  right  to  do  an  act  of 
violence  to  the  person  or  property  of 
another,  for  such  other  has  an  equal 
right  to  defend  his  person  or  property 
from  violence."  Hale  v.  Lawrence,  21 
N.  J.  L.  714,  47  Am.  Dec.  190. 

"A  man  may  justify  taking  the  life 
of  his  adversary  where  it  is  necessary 
to  save  his  own,  or  destroying  his 
neighbor's  property,  in  some  cases,  for 
the  preservation  of  his  own.  So  the 
people   of   a   neighborhood   may   justify 
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Whatever  is  properly  done  under  regulations  duly  provided,  to  pro- 
tect the  lives,  health  and  property  of  citizens,  and  to  preserve  good 
order  and  the  public  morals,  is  done  under  the  principle  of  the  maxim 
salus  populi  supremo,  lex,  and  if  by  it  an  individual  receives  damage 
it  is  considered  as  damnum  absque  injuria.34 

Therefore  in  the  absence  of  a  statute  giving  compensation  therefor, 
it  is  an  accepted  doctrine  of  the  common  law  that  if  the  public  neces- 
sity or  the  interests  of  the  general  public  require  the  destruction  of 
certain  property,  no  cause  of  action  arises  from  such  destruction.35 


a  trespass  on  another's  grounds  to  de- 
stroy noxious  animals;  and  in  a  densely 
populated  town,  all  may  unite  in  de- 
stroying a  building  to  stop  a  conflagra- 
tion which  threatens  destruction  to  the 
rest."  Hale  v.  Lawrence,  21  N.  J.  L. 
714,  47  Am.  Dec.  190. 

34.  Boston  Beer  Co.  v.  Massachu- 
setts, 97  U.  S.  25,  24  L.  ed.  9S9.  And 
see  Colo. — Bland  v.  Beople,  32  Colo.  319, 
76  Pac.  359,  105  Am.  St.  Rep.  80, 
65  L.  R.  A.  424.  111.— Chicago  v.  The 
Gunning  System,  214  111.  628,  73  N.  E. 
1035.  70  L.  R.  A.  230.  Me.— Wadleigh 
c.  Oilman,  12  Me.  403,  28  Am.  Dec. 
188.  Mass.— Baker  v.  Boston,  12  Pick. 
193,  22  Am.  Dec.  421. 

Police  power  rests  largely  upon  the 
principle  of  this  maxim.  Bland  v.  Peo- 
ple, supra,  which  held  valid  a  statute 
prohibiting  the  docking  of  horses'  tails, 
and  providing  for  a  registry. 

35.  TJ.  S—  United  States  v.  Pacific 
R.  Co.,  120  U.  S.  227.  7  Sup.  Ct.  490, 
30  L.  ed.  634;  Bowditch  v.  Boston,  101 
U.  S.  16,  25  L.  ed.  980.  Cal.— Surocco 
V.  Geary,  3  Cal.  69,  58  Am.  Dec.  385, 
blowing  up  buildings  to  save  other 
buildings.  Ga. — Bishop  v.  Macon,  7 
Ga.  200,  50  Am.  Dec.  400.  Ind.— Con- 
well  V.  Emrie,  2  Ind.  35.  la. — Field  V. 
Des  Moines,  39  Iowa  575,  18  Am.  Rep. 
46.  Mass. — Taylor  v.  Plymouth,  8 
Mete.  462.  Minn. — McDonald  v.  Red 
Wing,  13  Minn.  3S.  N.  J. — American 
Print.  Works  v.  Laurence,  21  N.  J. 
L.  248,  57  Am.  Dec.  420.  N.  Y.— Stone 
v.  Mayor  of  New  York,  25  Wend.  157; 
Russeil  v.  Mavor  of  New  York,  2  Denio 
461.  Pa.— Fields  V.  Stockley,  99  Pa. 
306,  44  Am.  Rep.  109.  Tenn.—  Har- 
rison v.  Wisdom,  7  Heisk.  99.  Tex. 
Keller  v.  Corpus  Christi,  50  Tex.  614, 
32  Am.  Rep.  613,  destroying  property 
to  stay  fires.  Va. — Wallace  v.  Rich- 
mond, 94  Va.  204,  26  S.  E.  586,  36  L. 
R.  A.  554.  Eng. — In  re  Mouses 's  Case, 
12    Coke    63,    77    Eng.    Reprint    1341; 


British  Cast  Plate  Co.  V.  Meredith,  4 
T.  R.  794,  100  Eng.  Reprint  1036. 

The  instances  usually  given  are,  to 
prevent  the  spread  of  a  fire,  the  rav- 
ages of  a  pestilence,  the  advance  of  a 
hostile  army,  or  any  other  great  public 
calamity.  Harrison  v.  Wisdom,  7 
Heisk.  (Tenn.)  99,  114.  Other  familiar 
examples  cited  in  the  English  books 
are  where  the  plaintiff's  dog  was  killed 
in  the  act  of  pursuing  defendant's  deer 
in  his  park,  or  rabbits  in  his  warren; 
or  poultry  within  his  own  grounds,  this 
will  justify  the  killing  without  the 
proof  of  any  higher  •  necessity.  Harri- 
son v.  Wisdom,  7  Heisk.  (Tenn.)  99, 
115. 

The  safety  of  the  state  in  such  cases 
overrides  all  considerations  of  private 
loss.  Salus  populi  is  then,  in  truth, 
suprema  lex.  United  States  v.  Pacific 
R.  Co.,  120  U.  S.  227,  7  Sup.  Ct.  490, 
30  L.  ed.  634. 

"The  right  to  destroy  property  to 
prevent  the  spread  of  a  conflagration 
has  been  traced  to  the  highest  law  of 
necessity  and  the  natural  rights  of 
man,  independent  of  society  or  civil 
government.  'It  is  referred  by  moral- 
ists and  jurists  to  the  same  great  prin- 
ciple which  justifies  the  exclusive  ap- 
propriation of  a  plank  in  a  shipwreck, 
though  the  life  of  another  be  sacrified; 
with  the  throwing  overboard  goods  in 
a  tempest  for  the  safety  of  a  vessel; 
with  the  trespassing  upon  the  lands 
of  another,  to  escape  death  by  an 
enemy.  It  rests  upon  the  maxim, 
Necessitas  inducit  privilegium  quoad 
privata."  Surocco  V.  Geary,  3  Cal.  69, 
58   Am.  Dec.  385. 

"At  the  common  law  everyone  had 
the  right  to  destroy  real  and  personal 
property,  in  cases  of  actual  necessity, 
to  prevent  the  spreading  of  a  fire,  and 
there  was  no  responsibility  on  the  part 
of  such  destroyer,  and  no  remedy  for 
the  owner.    In  the  case  of  the  Preroga- 
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But  to  bring  a  case  within  this  rule  it  must  be  clearly  shown  that  the 
act  was  unquestionably  necessary  in  order  to  relieve  from  a  public 
danger.38 

9.  Injuries  Resulting  From  Criminal  Acts. —  While  the  rule  in 
England  and  a  few  of  the  states  is  that  injuries  occasioned  by  the  com- 
mission of  a  felony  are  not  redressible  by  action  by  a  private  indi- 
vidual until  public  justice  is  first  satisfied,37  this  rule  has  been  abro- 


tive,  12  Rep.  13,  it  is  said:  'For  the 
Commonwealth  a  man  shall  suffer  dam- 
age, as:  for  saving  a  city  or  town,  a 
house  shall  be  plucked  down  if  the 
next  one  be  on  fire;  and  a  thing  for 
the  Commonwealth  every  man  may  do 
without  being  liable  to  an  action.' 
There  are  many  other  eases  besides 
that  of  fire, — some  of  them  involving 
the  destruction  of  life  itself, — whore 
the  same  rule  is  applied.  'The  rights 
of  necessity  are  a  part  of  the  law.' 
Respublica  v.  Sparhawk,  1  Dall.  357, 
302.  See,  also,  Mouse's  Case,  12  Rep. 
63,  15  Yin.,  tit.  Necessity,  sect.  8; 
4  T.  R.  794;  1  Jab.  (N.  J.)  2  IS;  3  id. 
591;  25  Wend.  (N.  Y.)  173;  2  Den. 
(N.  Y.)  461.  In  these  cases  the  com- 
mon law  adopts  the  principle  of  the 
natural  law,  and  finds  the  right  and 
the  justification  in  the  same  imperative 
necessity.  Burlam.,  145,  sect.  6;  id. 
159,  c.  5,  sects.  24-29;  Puffendorf,  B. 
2,  ch.  6."  Bowditch  v.  Boston,  101 
U.  S.  16,  25  L.  ed.  980. 

Distinguished  From  Eminent  Do- 
main.— The  destruction  of  property,  in 
the  exercise  of  overwhelming  necessity, 
is  not  the  exercise  of  the  right  of  emi- 
nent domain  (Surocco  v.  Gray,  3  Cal. 
69,  58  Am.  Dec.  385;  Field  v.  Des 
Moines,  39  Iowa  577;  American  Print. 
Works  v.  Laurence,  27  N.  J.  L. 
590,  57  Am.  Dec.  420;  Keller  v. 
Corpus  Christi,  50  Tex.  614,  32  Am. 
Rep.  6i:i)  "but  a  destruction  for  the 
benefit  of  the  individual  or  the  city." 
Surroco  v.  Geary,  supra. 

36.  Cal.— Surocco  V.  Gearv.  3  Cal. 
69,  58  Am.  Dec.  385.  la.— Field  v. 
Des  Moines,  39  Iowa  578.  N.  Y. 
Struve  v.  Droge,  62  How.  Pr.  233,  10 
Abb.  N.  C.  142.  Tenn.— Harrison  v. 
Wisdom,  7  Heisk.  99,  destruction  of 
liquors  on  approach  of  federal  army. 
Tex.— City  of  Dallas  v.  Allen  (Tex. 
Civ.  App.),  40  S.  W.  324. 

Necessity  Must  Be  Clearly  Apparent. 
"The  necessity  of  blowing  up  a  house 
may  not  exist,  or  be  as  apparent  to  the 


owner,  whose  judgment  is  clouded  by 
interest,  ami  the  hope  of  saviug  his 
property,  as  to  others.  In  all  such 
cases  the  conduct  of  the  individual 
must  be  regulated  by  his  own  judgment 
as  to  the  exigencies  of  the  case.  If  a 
building  should  be  torn  down  without 
apparent  or  actual  necessity,  the  par- 
ties concerned  would  undoubtedly  be 
liable  in  an  action  of  trespass.  But 
in  every  case  the  necessity  must  be 
clearly  shown.  It  is  true,  many  cases 
of  hardship  may  grow  out  of  this  rule, 
and  property  may  often  in  such  cases 
be  destroyed,  without  necessity,  by  ir- 
responsible persons,  but  this  difficulty 
would  not  be  obviated  by  making  the 
parties  responsible  in  every  case, 
whether  the  necessity  existed  or  not." 
Surocco  v.  Geary,  3  Cal.  69,  58  Am.  Dec. 
385. 

Justification  for  Jury. — "The  law 
esteems  all  private  property  sacred  from 
the  violent  interference  of  others,  and 
he  who  takes,  injures,  or  destroys  it,  will 
be  held  a  trespasser,  until  he  shows  a 
justification.  A  necessity,  extreme,  im- 
perative or  overwhelming,  will  consti- 
tute such  a  justification,  but  mere  ex- 
pediency, or  public  good,  or  utility,  will 
not  answer.  The  public  interest  or 
welfare  is  not  left  in  the  keeping  of 
private  individuals.  This  justification, 
therefore,  under  a  plea  of  necessity,  is 
always  a  question  of  fact,  to  be 
by  a  jury  and  settled  by  their  ver- 
dict, unless  the  sovereign  authority 
shall  have  constitutionally  provided 
some  other  mode."  Hale  v.  Lawrence, 
21  N.  J.  L.  714,  47  Am.  Pec.  190.  See 
also  Harrison  v.  Wisdom,  7  Heisk. 
(Tenn.)    99,    113. 

37.  Ala.— Bell  v.  Troy.  35  Ala.  184; 
Morton  v.  Bradley,  27  Ala.  640.  Conn. 
Cross  v.  Guthery,  2  Root.  90,  restricted 
to  capital  felonies.  Ga. — Adams  v. 
Barrett,  5  Ga.  404,  restricted  to  com- 
mon law  felonies  and  treason.  Me, 
Foster  v.  Tucker,  3  Greene  458,  14  Am. 
Dec.  243,  annotated  case.  Eng. — Cros- 
by v.  Leng,  12  East  409,  104  Eng.  Re- 
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gated  by  legislative  enactments  in  most  of  the  states,  and  it  is  now 
well  settled  that  the  civil  action  and  the  criminal  prosecution  may  go 
on  at  the  same  time,  or  if  the  latter  is  not  commenced  at  all,  the  fail- 
ure to  seek  public  justice  is  no  bar  to  the  private  remedy.38 


print  160,  11  E.  E.  437,  1  E.  E.  Cas. 
560. 

When  the  obstacle  to  the  court  suits 
the  satisfaction  of  public  justice  first, 
is  removed  by  conviction  or  acquittal 
on  a  criminal  trial,  the  civil  action 
may  go  on  provided  the  court  is  satis- 
fied there  has  been  no  collusion  in  the 
acquittal.  Crosby  v.  Leng,  12  East. 
409,  104  Eng.  Eeprint  160,  11  E.  E. 
437,  1  E.  E.  Cas.  560. 

Rhode  Island. — While  the  above  was 
still  the  rule  in  Ehode  Island  by  Gen. 
Laws  1896,  ch.  233,  §16,  and  the  declar- 
ation had  to  show  the  making  of  a 
complaint  and  the  issuance  of  criminal 
process  against  defendant  prior  to  the 
commencement  of  the  civil  action 
(Crowley  v.  Burke,  20  E.  I.  793,  38 
Atl.  395;  Eoyce  ».  Oakes,  20  E.  I.  252, 

38  Atl.   371,  20  E.  I.  418,   39  Atl.   758, 

39  L.  E.  A.  845)  this  rule  has  been 
abrogated  by  C-en.  Laws  1909. 

38.  U.  S.— Plummer  V.  Webb,  19 
Fed.  Cas.  No.  11,234.  Ala.— Lankford 
v.  Barrett,  29  Ala.  700,  changed  as  to 
death  by  wrongful  act  of  another  only. 
Ark. — Brunson  v.  Martin,  17  Ark.  270. 
Fla. — Williams  v.  Dickinson,  28  Fla. 
90,  9  So.  847.  Ga. — Parker  v.  Lanier, 
82  Ga.  216,  8  S.  E.  57;  Powell  v.  Augus- 
ta, etc.  E.,  77  Ga.  192,  3  S.  E.  757. 
Idaho.— State  v.  Wall,  18  Idaho  300, 
109  Pac.  724.  Ind. — Nossamon  v.  Bick- 
ert,  18  Ind.  350;  Lofton  v.  Vogles,  17 
Ind.  105.  Me.— Nowlan  v.  Griffin,  68 
Me.  235,  28  Am.  Eep.  45,  annotated 
case;  Thayer  v.  Boyle,  30  Me.  475.  Md. 
Downs  v.  Baltimore,  111  Md.  674,  76 
Atl.  861;  Hepburn's  Case,  3  Bland  114. 
Mass. — Atwood  v.  Fish,  101  Mass.  363, 
statute.  Mo. — Gray  v.  McDonald,  104 
Mo.  303,  16  S.  W.  398  (by  statute); 
Nash  v.  Prinin,  1  Mo.  178.  N.  H  — Pet- 
tingill  v.  Eideout,  6  N.  H.  454,  25  Am. 
Dec.  473.  N.  J. — Patton  v.  Freeman,  1 
N.  J.  L.  134.  N.  Y.— Van  Duzer  V. 
Howe,  21  N.  Y.  531,  538.  N.  C— White 
v.  Fort,  10  N.  C.  251.  Ohio.— Howk  v. 
Minnick,  19  Ohio  St.  462,  2  Am.  Eep. 
413.  Pa. — Keyser  v.  Eodgers,  50  Pa.  275. 
K.  I. — Gen.  Laws,  1909.  S.  C. — Cannon 
v.  Burris,  1  Hill  372.  Term.— Ballew  r. 
Alexander,      6      Humph.      433.       Tex. 
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Mitchell  v.  Minis,  8  Tex.  6.    Va.— Cook 
V.  Darby,  4  Munf.  444. 

The  reason  for  this  doctrine  is  that 
in  England,  "it  is  the  especial  duty  of 
every    one,    against    whose    person    or 
property  a   crime  has  been  committed, 
to    trace    out    the   offender,   and    prose- 
cute him  to  conviction.  In  the  discharge 
of  this  duty,  he  is  often  compelled  to 
employ  counsel;  procure  an  indictment 
to  be  drawn  and  laid  before  the  grand 
jury  with  the  evidence  in  its  support; 
and  if  a  bill  is  found,  to  see  that  the 
case  on  the  part  of  the  prosecution  is 
properly   conducted  before  the  jury  of 
trials.   All    this   is   to   be   done   by   the 
prosecutor  at  his  own  cost,  unless   the 
court,    after    the    trial,    shall    deem    re- 
imbursement reasonable.     1  Chit.  Crim. 
Law  9,  825.    The  whole  system  of  the 
administration    of    criminal    justice    in 
England  is  thus  made  to  depend  very 
much  upon  the  vigilance  and  efforts  of 
private  individuals.  There  is  no  public 
officer,  appointed  by  law  in  each  county, 
as  in  this  commonwealth,  to  act  in  be- 
half of  the  government  in  such   cases, 
and    take    charge    of    the    prosecution, 
trial  and  conviction  of  offenders  against 
the  laws.    It  is  quite  obvious  that,  to 
render   such   a   system   efficacious,   it   is 
essential    to    use   means    to    secure    the 
aid   and   co-operation   of   those   injured 
by  the  commission  of  crimes,  which  are 
not  requisite  with  us.  It  is  to  this  cause, 
that   the   rule  in   question,   as   well   as 
many  other  legal  enactments,  designed 
to    enforce   upon    individuals   the    duty 
of  prosecuting  offences,  owes  its  exist- 
ence in  England.  But  it  is  hardly  pos- 
sible, under   our  laws,   that  any  grave 
offence     of     the     class     designated     as 
felonies  can  escape  detection  and  pun- 
ishment.   The  officers  of  the  law,  whose 
province    it   is    to    prosecute    criminals, 
require  no  assistance  from  persons  in- 
jured,   other   than   that   which   a   sense 
of    duty,    unaided   by   private   interest, 
would  naturally  prompt."  Boston,  etc. 
E.  E.  v.  Dana,  1  Gray   (Mass.)    S3. 

Bill  of  Eights. — To  rule  otherwise 
would  be  to  make  naught  of  a  provision 
in  the  bill  of  rights  that  "every  per- 
son, for  an  injury  done  him  in  his  per- 
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Misdemeanors.  —  The  foregoing  doctrines  never  were  applicable  to 
actions  for  injuries  sustained  through  the  commission  of  a  misdemeanor, 
and  it  is  well  settled  that,  though  a  certain  act  is  punishable  as  a  mis- 
demeanor, such  remedy  is  not  exclusive,  and  a  civil  action  may  be 
brought  for  damages  resulting  from  the  violation  of  the  criminal 
statute  and  may  go  on  independently  of  the  criminal  prosecution.30 

B.  Injuria  Absque  Damno. —  In  contradistinction  to  what  has 
been  stated  heretofore,  it  is  to  be  noted  that  there  is  no  such  thing  in 
the  law  as  injury  without  damage.  If  a  legal  right  of  the  plaintiff 
is  violated  damage  is  presumed.40 


son,  reputation,  property  or  immunities, 
shall  have  remedy  by  due  course  of 
law."    Nowlan   v.    Griffin,    68    Me.    235, 

28  Am.  Kep.  45. 

39.  U.  S. — Narramore  v.  Cleveland, 
etc.  R.  Co.,  96  Fed.  298,  37  C.  C.  A.  499, 
48  L.  R.  A.  68.   Ala.— Phillipps  v.  Kelly, 

29  Ala.  628.  Ga  —  Newton,  etc.  R.  Co.  v. 
White,   63   Ga.   697;    Adams   v.   Barrett, 

5  Ga.  404.  Ky. — Blassingame  v.  Glaves, 

6  Mon.  38.  N.  H—  Uollis  v.  Davis,  56 
N.  II.  74.  N.  J. — Leeman  v.  Public  Ser- 
vice Co.,  77  N.  J.  L.  420,  72  Atl.  8.  N. 
Y. — Marino  v.  Lehmaier,  173  N.  Y.  530, 
66  N.  E.  572,  affirming  72  N.  Y.  Supp. 
1118;  Smith  v.  Lockwood,  13  Barb.  209. 
N.  C— White  v.  Fort,  10  N.  C.  251.  Pa. 
Stehle  v.  Jaeger  Aut.  etc.  Co.,  220  Pa. 
617,  69  Atl.  1116.  R.  I.— Arnold  v.  Gay- 
lord,  16  R.  I.  573,  18  Atl.  177.  S.  C. 
Harrison  v.  Berkeley,  1  Strobh.  525,  47 
Am.  Dec.  578. 

40.  U.  S  —  Webb  V.  Portland  Mfg. 
Co.,  3  Sumn.  189,  29  Fed.  Cas.  No.  17,- 
322.  Ala.— Gooden  v.  Moses,  99  Ala.  230, 
13  So.  765;  Adams  v.  Robinson,  65  Ala. 
586.  Cal  —  Allen  v.  Stowell,  145  Cal.  666, 
79  Pac.  371.  Conn. — Parker  v.  Griswold, 
17  Conn.  288,  42  Am.  Dec.  739.  Ga. 
Hodges  v.  Pine  Product  Co.,  135  Ga. 
134,  68  S.  E.  1107,  33  L.  R.  A.  (N.  S.) 
74;  Stafford  v.  Maddox,  87  Ga.  537,  13 
S.  E.  559.  111.— Plumleigh  v.  Dawson,  6 
111.  544  (division  of  water);  Polar,  etc. 
Co.  v.  Alton,  etc.  Soc,  155  111.  App. 
310.  Ind. — Ross  v.  Thompson,  78  Ind. 
90.  La. — Dudley  v.  Tilton,  14  La.  Ann. 
2S3;  Church  of  St.  Louis  v.  Blanc,  8 
Rob.  51.  Me. — Blanchard  V.  Baker,  8 
Me.  253,  23  Am.  Dec.  504.  Md  —  Glad- 
felter  v.  Walker,  40  Md.  1.  Mass. 
Appleton  v.  Fullerton,  1  Gray  186, 
trespass  on  land.  Minn. — Dorman  v. 
Ames,  12  Minn.  451.  Miss. — Chapman  v. 
Copeland,  55  Miss.  476.  Mo. — Munden 
v.  Harris,  153  Mo.  App.  652,  134  S.  W. 
1076  (right  ©f  privacy);  Slater  V.  Dick- 


man  (Mo.  App.),  124  S.  W.  29.  N.  H. 
Blodgett  r.  Stone,  60  N.  H.  167;  Wood- 
man v.  Tufts,  9  N.  H.  88.  N.  J.— Lance 
v.  Apgar,  60  N.  J.  L.  447,  38  Atl.  695; 
Paterson  v.  East  Jersey  Water  Co.,  74 
N.  J.  Eq.  49,  70  Atl.  472,  affirmed,  77  H. 
J.  Eq.  588,  78  Atl.  1134.  N.  Y  —  Northrop 
v.  Hill,  57  N.  Y.  351;  Parker  v.  Foote, 
19  Wend.  309;  Searles  v.  Cronk,  38  How. 
Pr.  320.  N.  C. — Edwards  Bros.  V.  Erwin, 
148  N.  C.  429,  62  S.  E.  545;  Eller  v. 
Carolina,  etc.  R.  Co.,  140  N.  C.  140,  52 
S.  E.  305.  Okla. — Capps  v.  Vasev  Bros., 
23  Okla.  554,  101  Pac.  1043.  Pa.— Graver 
v.  Sholl,  42  Pa.  58;  Delaware,  etc.  Co. 
v.  Torrey,  33  Pa.  143;  Kemmerer  v. 
Edelman,  23  Pa.  143;  Ripka  v.  Sargeant, 
7  Watts  &  S.  9,  42  Am.  Dec.  214.  S.  D. 
Wylly  v.  Grigsby,  11  S.  D.  491,  78  N. 
W.  957.  Tex.— Seal  v.  Holcomb,  48  Tex. 
Civ.  App.  330,  107  S.  W.  916.  Vt.— Ful- 
lam  v.  Stearns,  30  Vt.  443.  Wash.— Shot- 
well  v.  Dodge,  8  Wash.  337,  36  Pac. 
254.  Eng.— Hobson  v.  Todd,  4  T.  R.  71, 
100  Eng.  Reprint  900;  Ashby  v.  White, 
2  Ld.  Raym.  938,  92  Eng.  Reprint  126; 
Smith  L.  C.  425,  6  Mod.  45,  87  Eng.  Re- 
print 808;  1  Bro.  P.  C.  62  (Toml.  ed. 
162),  1  Eng.  Peprint  417;  Barker  v. 
Green,  2  Bing.  317,  9  E.  C.  L.  419; 
Embrey  v.  Owen,  6  Exeh.  353,  372. 

In  such  case  the  least  damages  al- 
lowable for  a  breach  of  legal  duty  are 
nominal  damages,  which  are  always 
allowed  when  no  special  damages  are 
proved.  U.  S. — Webb  V.  Portland  Mfg. 
Co.,  3  Sumn.  189,  29  Fed.  Cas.  No. 
17,322.  Ala,— Gooden  v.  Moses,  99  Ala. 
230,  13  So.  765;  Bagby  v.  Harris,  9  Ala. 
173.  N.  Y.— Searles  v.  Cronk,  38  How. 
Pr.  320. 

"The  doctrine  is  well  settled  that 
where  a  party  is  deprived  of  a  legal 
right,  the  law  will  imply  some  damage, 
for,  otherwise,  before  the  party  might 
be  able  to  prove  actual  damage,  the 
wrongdoer  might  acquire  a  right  by  pr«- 
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Do  Minimis  Non  Curat  Lex —  This  maxim  applies  where  damage  is  the 
gist  of  the  action,41  and  does  not  affect  the  cause  of  action  where  a 
legal  right  has  been  violated  by  the  defendant.42     Thus,  it  does  not 


scription,  or  upon  the  presumption  of  a 
grant."  Plumleigh  v.  Dawson,  6  111. 
544,   551. 

The  rule  applies  even  though  bene- 
ficial to  the  plaintiff,  as  it  is  just  as 
illegal  to  force  one  to  renew  a  benflt 
as  to  submit  to  an  injury.  East  Jersey, 
etc.  Co.  v.  Bigelow,  60  N.  J.  L.  201,  38 
Atl.   631. 

Applications  of  Doctrine. — Thus,  the 
violation  of  the  right  to  the  use  of 
property  (Dudley  V.  Tilton,  14  La.  Ann. 
283)  or  the  obstruction  of  water  by  an 
upper  riparian  proprietor  are  applica- 
tions of  this  rule  (U.  S—  Webb  v.  Port- 
land Mfg.  Co.,  3  Sumn.  189,  29  Fed. 
Cas.  No.  17,322.  Ala.— Stein  V.  Burden, 
29  Ala.  127,  69  Am.  Dec.  394.  Cal. 
Creighton  v.  Evans,  53  Cal.  55.  Conn. 
Parker  v.  Griswold,  17  Conn.  288,  42  Am. 
Dec.  739.  Mich. — Durmont  V.  Kellogg, 
29  Mich.  420,  18  Am.  Eep.  102.  Mo. 
Smith  v.  McConathy,  11  Mo.  517.  N.  H. 
Amoskeag,  etc.  Co.  v.  Goodale,  46  N.  H. 
53.  N.  Y.— Parker  V.  Foote,  19  Wend. 
309.  Pa.— Graver  v.  Sholl,  42  Pa.  58. 
Tex. — Haas  v.  Choussard,  17  Tex.  5S8. 
Eng.— Bower  V.  Hill,  1  Bing.  N.  C.  549, 
27   E.   C.  L.  489). 

Invasion  of  Public  Right. — It  is  on 
this  principle  that  the  attorney  general 
or  proper  officer  may  secure  an  injunc- 
tion to  restrain  acts  injurious  to  the 
public,  such  as  interference  with  a  pub- 
lic highway  or  navigable  stream  with- 
out showing  actual  injury.  U.  S. 
Pennsylvania  V.  Wheeling,  etc.  Bridge 
Co.,  13  How.  518,  14  L.  ed.  249.  Ala. 
Demopolis  v.  Webb,  87  Ala.  659,  6  So. 
408.  Conn. — Burlington  v.  Schwarzman, 
52  Conn.  181,  52  Am.  Rep.  571.  111. 
Craig  v.  People,  47  111.  487.  Mass. 
Attorney  General  v.  Williams,  140  Mass. 
329,  2  N.  E.  80,  3  N.  E.  214,  54  Am.  Rep. 
468.  N.  J. — Newark  Ag.  Board  v.  Pas- 
saic, 45  N.  J.  Eq.  393,  18  Atl.  106.  N. 
Y.— People  V.  Vanderbilt,  26  N.  Y.  287. 
pa._Newcastle  City  v.  Raney,  130  Pa. 
546,  18  Atl.  1066.  Wis. — Attorney  Gen- 
eral v.  Eau  Claire,  37  Wis.  400.  Eng. 
Attorney  General  v.  Shrewsbury,  etc. 
Co.,  21  Ch.  D.  752,  51  L.  J.  Ch.  746,  1 
Eng.   Rul.   Cas.  567. 

41.  Eller  v.  Carolina,  etc.  R.  Co.,  140 
N.  C.  140,  52  S.  E.  305,  3  L.  R.  A.  (N. 
S.)   225,  citing  Hale,  Damages,  27,  28. 


Maxim  Refers  to  Injury,  Not  Damage. 
"The  maxim,  'de  minimus  non  curat 
lex,'  I  apprehend,  whenever  it  is  ap- 
plied correctly  to  take  away  a  right  of 
recovery,  has  reference  to  the  injury, 
and  not  to  the  resulting  damage." 
Fullam  v.  Stearns,  30  Vt.  443. 

Illustrations. — The  rule  was  applied 
to  a  case  where  sixty-seven  town  or- 
ders amounting  to  $2000,  were  barred 
by  the  statute  of  limitations,  and  an- 
other amounting  to  $15,  was  not  barred, 
the  court  would  not  reverse  where  no 
special  point  was  made  in  argument  as 
to  this  point  and  no  distinction  made. 
Schriber  v.  Richmond,  73  Wis.  5,  40  N. 
W.  644.  It  was  also  applied  to  a  case 
where  substantial  damages  were  recov- 
ered upon  one  cause  of  action  and 
nominal  damages  of  six  cents  were 
erroneously  recovered  upon  another 
cause  of  action,  and  the  court  refused 
to  reverse  upon  this  ground  as  it  would 
not  carry  costs.  Middleton  v.  Jerdee,  73 
Wis.  39,  42,  40  N.  W.  629. 

42.  Kenyon  v.  Western,  etc.  Co.,  100 
Cal.  454,  35  Pac.  75  (nominal  damages 
will  be  given).  N.  II. — Boody  v.  Watson, 
64  N.  H.  162,  9  Atl.  794,  804.  N.  Y. 
Bartholomew  v.  Jackson,  20  Johns.  28; 
Nellis  V.  McCarn,  35  Barb.  115.  N.  C. 
Eller  V.  Carolina  &  N.  W.  R.  Co.,  140 
N.  C.  140,  52  S.  E.  305,  3  L.  R.  A. 
(N.  S.)  225;  Bond  V.  Hilton,  47  N.  C. 
149. 

The  maxim,  "de  minimis  non  curat 
lex,"  has  been  applied  to  claims  for 
tithes,  where  the  quantity  was  small 
and  involuntarily  left  upon  the  ground 
in  the  process  of  raking;  yet,  if  there 
is  a  fraud,  or  an  intention  to  deprive 
the  person  of  his  right,  the  maxim  will 
not  be  applied  to  cut  off  his  right  of 
recovery,  though  the  quantity  be  small, 
and  in  Glanvill  v.  Stacey,  6  B.  &  C.  543, 
the  plaintiff  had  a  judgment  on  his 
verdict  for  three  shillings.  Fullam  v. 
Stearns,   30  Vt.   443. 

Judgment  Not  Imposing  Costs — De- 
murrer Sustained. — It  is  proper  to  sus- 
tain a  demurrer  to  a  complaint  on  the 
ground  of  de  minimis  non  curat  lex 
where  plaintiff  could  only  recover  nom- 
inal damages,  which  would  not  even 
impose  costs  upon  defendant,  and  there 
is   no    question   of   "permanent   right" 
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apply  where  there  is  a  positive  and  wrongful  invasion  of  another's 
property.43 

It  is  well  settled,  however,  that  courts  of  equity  will  not  take  juris- 
diction of  a  cause  in  which  the  amount  or  thing  involved  is  very 
trivial,  it  being  beneath  the  dignity  of  the  court,**  unless  there  is  a 


existing  between  the  parties  to  be 
settled  by  a  trial.  Kenyon  v.  Western, 
etc.   Co.,  100  Cal.  454,  35  Pac.   75. 

Ubi  Jus  Ibi  Eemedium. — Whenever 
there  is  a  breach  of  an  agreement,  or 
the  invasion  of  a  right,  the  law  infers 
some  damage,  and  if  no  evidence  is 
given  of  any  particular  amount  of  loss, 
it  gives  nominal  damages  by  way  of 
declaring  the  right,  upon  the  maxim 
ubi  jus  ibi  remedium.  Bond  v.  Hilton,  47 
N.  C.   149. 

"If  a  person  has  a  right  to  vote  at 
an  election,  and  he  is  refused  this 
right,  he  may  have  his  action,  even 
though  the  person  for  whom  he  pro- 
posed to  vote,  should  chance  to  be 
elected.  Ashby  v.  White,  2  Lord  Ray. 
938.  So  if  a  sheriff  neglect  to  return  an 
execution,  the  creditor  may  have  his 
action  for  nominal  damages;  although 
no  damage  appeared  to  have  resulted 
from  the  neglect.  Kidder  v.  Barker,  18 
Vt.  454.  In  the  case  of  Clifton  v. 
Hooper,  6  Adolphus  &  Ellis  (N.  S.) 
468,  in  an  action  for  not  executing  a 
ca.  sa.,  the  jury  found  the  defendant  in 
default,  but  that  the  plaintiff  had  sus- 
tained no  damage,  and  still  judgment 
was  given  for  the  plaintiff  for  nominal 
damages.  Lord  Denman  in  that  case 
said:  'That  where  a  clear  right  of  a 
party  was  invaded,  in  consequence  of 
another's  breach  of  duty,  he  must  be 
entitled  to  an  action  against  that  party 
for  some  amount,  and  that  there  was 
no  authority  to  the  contrary.'  "  Ful- 
lam   v.  Stearns,  30  Vt.  443. 

43.  Mass. — Chenery  v.  Stevens,  97 
Mass.  77,  83.  N.  J. — Wartman  v.  Swin- 
dell, 54  N.  J.  L.  5S9,  25  Ail.  356,  18 
L.  R.  A.  44.  N.  Y  —  Seneca,  etc.  Co.  v. 
Auburn,  etc.  Co.,  5  Hill  170.  Vt. — Ful- 
lam  v.  Stearns.  30  Vt.  443. 

Recovery  Where  Damages  Can  Be 
Estimated. — "I  apprehend  it  may  at 
least  be  safe  to  say,  it  should  never 
in  auch  cases  be  applied,  to  cut  off 
a  recovery,  where  the  positive  and 
wrongful  act  causes  damages,  which 
can  be  fairly  valued.  The  damage  done 
to  the  plaintiff's  property  by  cutting 
their  thongs,  which  fastened  the  bands 
together,     though   '  considerably     worn 


and  of  small  value,'  conld  be  estimated, 
and    we    can  nut    say    that    he    shall    not 

recover  them."   Fullam  v.   Stearns,  30 
Vt.    443. 

Unauthorised  Use  of  Pitchfork  To 
Remove  Hay.— "In  Paul  i\  Slason,  22 
Vt.  235,  the  jury  were  charged,  that  if 
they  found  that  it  (the  pitchfork)  was 
merely  used  for  a  portion  of  a  day  in 
removing  the  plaintiff's  property,  there 
attached,  and  was  left  where  it  was 
found,  so  that  the  plaintiff  had  it  a^ain, 
and  that  it  was  not  injured  by  its 
use,  they  were  not  bound  to  give  the 
plaintiff  damages  for  such  use.  The 
supreme  court,  it  is  true,  affirmed  this 
ruling,  and  applied  the  maxim,  '  de 
minimis  non  curat  lex',  to  the  case.  It 
may  be  remarked  that  in  that  case  the 
pitchfork  was  used  in  removing  the 
plaintiff's  hay,  which  had  been  attached 
and  which  was  to  be  removed  at  his 
expense,  and  it  may,  in  one  sense  be 
said,  that  the  fork  was  used  in  the 
business  of  the  plaintiff  and  for  his 
benefit,  and  the  jury  must  have  found 
that  the  plaintiff  had  his  fork  a^ain, 
and  that  it  had  not  been  injured  hy 
the  officer  in  removing  the  hay.  We  ap- 
prehend that  case  does  not  warrant  the 
charge  of  the  court  in  the  case  at  bar. 
Both  the  injury  and  the  damage  were 
too  insignificant  to  be  made  the  ground 
of  an  action.  Indeed,  the  jury  must 
have  found  there  was  no  actual  dam- 
age, and  the  court  would  not  imply  a 
ige  from  such  a  taking,  though 
perhaps  it  might  technically  have  con- 
stituted a  wrongful  taking  by  the  offi- 
cer, though  taken  to  be  used  in  remov- 
ing the  plaintiff's  hay,  and  for  the  ex- 
pense of  which  the  plaintiff  was  to  be 
charged."  Fullam  v.  Stearns,  30  Vt. 
443. 

44.  111. — Tascher  v.  Timmerman,  67 
111.  App.  568.  N.  J.— Ocean,  etc.  R.  Co. 
V.  Pray,  55  N.  J.  Eq.  101,  35  Atl.  839 
(five  dollars  involved);  Allen  v.  Dem- 
arest,  41  N.  J.  Eq.  162,  2  Atl.  655.  N. 
T.— Mitchell  v.  Tighe,  Hopk.  Ch.  119; 
United  States  Trust  Co.  v.  United  States 
Fire  Ins.  Co.,  18  N.  Y.  199.  Ohio.— Carr 
v.  Inglehart,  3  Ohio  St.  457.  Eng. 
Townly    v.    Osney,    Cary    (16    Mo.    Ed. 
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right  of  a  permanent  and  valuable  nature  involved.45  Statutes,  how- 
ever, in  the  various  states  regulate  the  amounts  within  which  courts 
of  equity  will  assume  jurisdiction.46 

C.  Status  op  Paeties  as  Affecting  Cause  of  Action.  —  A  cause 
of  action  does  not  exist  unless  there  be  a  person  in  existence  capable 
of  suing  or  of  being  sued.  "Cause  of  action"  implies  a  right  to  bring 
an  action,  and  some  one  who  has  a  right  to  sue,  and  some  one  who 
may  be  lawfully  sued.  One  who  has  no  legal  right  to  sue  has  no  cause 
of  action,  and  not  merely  a  bad  cause  of  action.47 


1820)  74,  21  Eng.  Reprint  39);  Babb  V. 
Dudeney,  Toth.  155,  21  Eng.  Reprint 
153. 

Reason  of  Rule. — "The  rule  in  ques- 
tion is  founded  in  reason  and  policy. 
Its  design  is  to  prevent  expensive  and 
mischievous  litigation,  which  can  re- 
sult in  no  real  benefit  to  the  complain- 
ant, but  which  may  occasion  delay  and 
injury  to  other  suitors.  Courts  of  equity 
sit  to  administer  justice  in  matters  of 
substantial  interest  to  the  parties,  not 
to  gratify  their  passions,  or  to  foster 
a  spirit  of  vexatious  litigation.  If  the 
suit  had  no  other  object  than  the  mere 
recovery  of  the  amount  which  is  the 
subject  of  controversy,  the  bill  should 
be  dismissed.  But  the  bill  in  this  case 
is  not  filed  for  the  mere  recovery  of 
the  amount  now  claimed  to  be  due.  It 
seeks  also  to  establish  a  right  of  a  per- 
manent and  valuable  nature,  and  falls 
therefore  within  the  recognized  excep- 
tions to  the  rule.  Beames'  Orders  10, 
note  33;  Story's  Eq.  PI.  §500,  501." 
Swedesborough  Church  V.  Shivers,  16 
N.   J.   Eq.  453. 

45.  Swedesborough  Church  v.  Shiv- 
ers, 16  N.  J.  Eq.  453. 

Time  for  Taking  Advantage  of 
Grounds. — "Though  not  specifically  as- 
signed as  a  ground  of  demurrer, 
may  be  taken  advantage  of  by  special 
motion  to  dismiss  the  bill,  or  the  court 
may,  of  its  own  motion  at  the  hearing, 
order  the  bill  to  be  dismissed  upon  this 
ground.  Cooper's  Eq.  PI.  166."  Swedes- 
borough Church  v.  Shivers,  16  N.  J.  Eq. 
453;  Brace  v.  Taylor,  2  Atk.  253,  26 
Eng.  Reprint  556. 

46.  Ala.— Hall  v.  Canute,  22  Ala. 
650.  Conn. — Griswold  V.  Mathe,  5  Conn. 
435.  Md. — Kuenzel  V.  Baltimore,  93  Md. 
750,  49  Atl.  649.  Mich.— Detroit  V. 
Wayne  Cir.  Judge,  128  Mich.  438,  87 
N.  W.  376.  N.  T.— Smets  v.  Williams, 
4  Paige  364.  Tenn. — McNew  v.  Toby, 
6  Humph.  27. 


By  Lord  Bacon's  ordinances  (Rule 
15)  all  suits  under  ten  pounds  are  regu- 
larly to  be  dismissed.  Beames'  Orders 
in  Chan.  10. 

47.  Ala. — Ex  parte  Collins,  49  Ala. 
69;  Douglass  v.  Beasley,  40  Ala.  142, 
148.  Cal.— People  v.  Doe,  36  Cal.  220. 
111.— Walters  v.  Ottawa,  240  111.  259,  88 
N.  E.  651;  Parker  v.  Enslow,  102  I1L 
272,  40  Am.  Rep.  588.  Ky.— In  re  Hurst 
V.  Home  Ins.  Co.,  23  Ky.  L.  Rep.  940,  64 
S.  W.  512.  Me. — Stratton  v.  European 
&  N.  A.  R.,  74  Me.  422,  428.  N.  Y. 
Patterson  v.  Patterson,  59  N.  Y.  574, 
5S0,  17  Am.  Rep.  384.  Pa.— Riner  V. 
Riner,  166  Pa.  617,  31  Atl.  347,  45  Am. 
St.  Rep.  693;  Marsteller  v.  Marsteller, 
93  Pa.  350.  Va.— Maia's  Admr.  v.  East- 
ern State  Hospital,  97  Va.  507,  34  S.  E. 
617.  Eng. — Murray  v.  East  India  Co.,  5 
B.  &  Aid.  204,  106  Eng.  Reprint  1167. 
Application  of  Rule. — In  accordance 
with  above  rule,  it  has  been  held  that 
until  an  administrator  of  an  estate  has 
been  appointed,  the  guardian  of  a  luna- 
tic furnishing  necessities,  has  no  cause 
of  action,  as  there  was  no  one  to  be 
sued.  Truitt  V.  Anderson,  12  111.  App. 
421. 

A  civil  action  can  be  maintained  only 
against  a  legal  person,  t.  e.,  a  natural 
person,  or  an  artificial  or  quasi-artifU 
L'ial  person.  If  there  is  no  legal  entity 
before  the  court  there  is  no  one  against 
whom  a  legal  judgment  can  be  render- 
ed. The  whole  proceeding  is  void,  ab 
initio,  and  its  invalidity  may  be  called 
to  the  court's  attention  at  any  stage 
of  the  proceeding.  Metropolitan,  etc. 
Co.  v.  Adams  Exp.  Co.,  145  Mo.  App. 
371,  130   S.  W.  101. 

Defendant  Who  Is  Liable  Essential 
to  Cause  of  Action. — To  make  oat  a 
cause  of  action,  the  plaintiff's  legal 
rights  must  have  been  violated,  i-ud  the 
defendant  must  be  answerable  therefor. 
Maia's  Admr.  v.  Eastern  State  Hospi- 
tal, 97  Va.  507,  34  S.  E.  617. 
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One  Appearing  as  Plaintiff  and  Defendant. —  In  accordance  with  this 
rule  it  is  well  settled  that  one  cannot  appear  both  as  plaintiff  and  de- 
fendant in  the  same  suit  in  a  common  law  action,48  even  though  he 


48.  Ala.— Chandler  V.  Phchan,  7  Ala. 
251;  King  v.  Green,  -J  Stew.  133,  19 
Am.  Dec.  46.  Cal.— Byrne  V.  Byrne,  94 
Cal.  576,  29  Pac.  1115,  30  Pac.  196. 
Conn.— Moore  r.  Denslow,  14  Conn.  236. 
111.— Oliver  V.  Oliver,  17S  111.  527,  53 
N.  E.  303.  Ind.— Mahan  v.  Sherman,  7 
Blackf.  378.  Ky.  — Allen  r.  Gray,  1  Mon. 
98;  Allen  r.  Shadburne,  1  Dana.  68. 
Md.— State  v.  Reigart,  1  Gill  1,  39  Am. 
Dee.  628.  Mass. —  Warren  v.  Stearns,  19 
Pick.  73j  Eastman  v.  Wright,  6  Pick. 
316.  Me. — Throckmorton  V.  Pence,  121 
Me.  50,  25  S.  W.  843;  Clark  r.  Cross- 
white,  28  Mo.  App.  34.  N.  H.  — Blais- 
dell  v.  Ladd,  14  N.  H.  129.  N.  Y.— First 
Soc.  etc.  Church  V.  Stewart,  27  Barb. 
553.  N.  C. — Newsom  r.  Newsom,  26  N. 
C.  381;  Pearson  v.  Nesbit,  12  N.  C.  315. 
R.  I.— Perkins  V.  Se  Ipsam,  11  R.  I.  270. 
S.  C. — Livingston  V.  Livingston,  2  Mill. 
428,  12  Am.  Dec.  684.  W.  Va.— Sweet- 
land  v.  Porter,  43  W.  Va.  189,  27  S.  E. 
352.  Eng  —  Moffat  v.  Van  Mullinger,  2 
B.  &  P.  124,  note  C;  Bosanquet  v.  Wray, 
6  Taunt.  597,  1  E.  C.  L.  495. 

"A  suit  at  law  is  a  contest  between 
two  parties  in  a  court  of  justice;  the 
one  seeking,  and  the  other  withholding 
the  thing  in  contest.  The  same  individ- 
ual cannot  be,  at  the  same  time,  both 
the  person  seeking  and  the  person  with- 
holding. For  it  involves  an  absurdity 
that  a  person  should  seek  from  himself 
or  withhold  from  himself.  .  .  .  When 
adversary  rights,  as  creditor  and  exe- 
cutor, or  debtor  and  executor,  meet  in 
the  same  individual,  the  law  considers 
the  contest  as  settled — at  least  so  long 
as  the  union  exists.  As  soon,  therefore, 
as  it  appears  to  the  court  that  the 
same  individual  is  both  plaintiff  and 
defendant,  any  judgment  entered  up  in 
the  cause  is,  to  say  the  least,  errone- 
ous, and  should  be  reversed."  Pearson 
V.  Xesbit,  12  N.  C.  315. 

But  the  fact  that  an  executor  who 
gave  a  note  to  three  executors  of  which 
he  was  one,  issued  by  the  executors 
does  not  render  the  judgment  void. 
Sullivan  v.  Sweeney,  189  Pa.  474,  42 
Atl.  45. 

Partnership— Trusteeship.— This    rule 

has  probably  its  most  frequent  applica- 
tion  as   preventing    one    partner    suing 


his  other  partner  in  reference  to  part- 
nership matters.  Conn. — Moore  v.  Den- 
slow,  li  I  .in n.  235.  la. — Banley  v.  Elm 
Grove,  etc.  Co.,  129  N.  W.  807.  Eng. 
Holmes  v.  Biggins,  7  B.  &  C.  74,  8  E.  C. 
L.  27.  Likewise  the  guardian  of  an  in- 
sane person's  property  has  no  cause 
of  action,  though  he  has  B  claim  against 
.-well  person.  Truitl  v.  Anderson,  12  111. 
App.  421.  And  one  of  several  co-trustees 
of  church  property  has  no  cause  of  ac- 
tion against  another  co-trustee  for 
trespass  relative  to  such  church  prop- 
erty. First  Soc.  M.  E.  Church  v.  Stew- 
art, 27  Barb.  (N.  Y.)  553. 

But  this  rule  has  no  such  application 
to  corporations  as  to  prevent  a  stock- 
holder from  suing  the  corporation.  Hen- 
derson v.  Railway  Co.,  17  Tex.  560.  See 
generally  the  title  "Corporations." 
Nor  does  it  prevent  a  banking  associa- 
tion from  suing  a  member  thereof. 
Wrilloughby  v.  Comstock,  3  Hill  (N.  Y.) 
389. 

One  of  Several  Executors  Making 
Note  to  Joint  Executors.— A  note  made 
to  joint  executors  of  the  estate,  by  one 
of  several  executors,  and  signed  by  an- 
other as  surety,  is  unenforceable 
against  such  parties,  as  the  principal 
in  the  note  is  both  plaintiff  and  de- 
fendant. Chandler  r.  Shehan,  7  Ala.  251. 

"The  same  individual  cannot  be,  at 
the  same  time,  both  the  person  seeking 
and  the  person  withholding.  For  it  in- 
volves an  absurdity,  that  a  person 
should  seek  from  himself,  or  withhold 
from  himself.  Between  a  corporation 
and  the  individuals  composing  it,  this 
identity  does  not  exist,  and  the  ab- 
surdity above  stated  is  avoided;  but 
where  the  same  person  is  both  Plaintiff 
and  Defendant,  in  different  rights,  as 
for  himself  on  one  side,  and  as  executor 
on  the  other,  this  absurdity  is  in- 
volved. When  adversary  rights,  as 
creditor  and  executor,  or  debtor  and 
executor,  meet  in  the  same  individual, 
the  law  considers  the  contest  as  set- 
tled— at  least  as  long  as  the  union  ex- 
ists. As  soon  therefore,  as  it  appears 
to  the  Court,  that  the  same  individual 
is  both  Plaintiff  and  Defendant^  any 
judgment  entered  up  in  the  cause  is,  to 
say  the  least,  erroneous,  and  should  be 
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appears  as  plaintiff  in  one  capacity  and  as  defendant  in  still  another 
capacity.4'9  But  a  suit  in  equity  may  be  sustained  though  the  same 
persons  be  plaintiff  and  defendant,  where  they  act  in  different  repre- 
sentative capacities.50 


reversed. 
315. 


Pearson  v.  Nesbit,  12  N.  C. 


The  identity  of  names  of  the  plain- 
tiff and  the  defendant  is  presumptive 
of  the  identity  of  the  plaintiff  and  de- 
fendant. (Sweetland  V.  Porter,  43  W. 
Va.  189,  27  S.  E.  352),  but  it  can  not 
be  extended  so  far  as  to  uphold  as  an 
inference  that  when  a  plaintiff  sues  a 
defendant  having  the  same  name  as 
that  of  plaintiff,  that  both  plaintiff 
and  defendant  are  the  same  person. 
(Wilson  v.  Benedict,  90  Mo.  208,  2  S.  W. 
283). 

Record  Must  Show  Same  Person  as 
Plaintiff  and  Defendant. — An  assign- 
ment by  plaintiff  to  one  of  several  de- 
fendants before  suit  of  a  claim  does 
not  bar  the  action,  unless  where  the 
same  individual,  in  order  to  sue,  must 
appear  on  the  record  both  as  plaintiff 
and  defendant.  Blanchard  v.  Ely,  21 
Wend.  (N.  Y.)  342,  34  Am.  Dec.  250, 
citing  Van  Ness  v.  Forrest,  8  Cranch 
(U.  S.)  30,  3  L.  ed.  478;  Smith  V.  Lati- 
mer, 15  Mon.  (Ky.)  75. 

Illustrations.— Thus  if  a  bond  (Pool 
v.  Potter,  63  111.  533)  or  note  is  signed 
by  several  persons  as  principals,  and  is 
made  payable  to  one  of  such  principals, 
such  payee  cannot  bring  an  action 
thereon  (Moore  V.  Denslow,  14  Conn. 
235),  though  there  must  be  a  clear  legal 
liability  on  the  party  so  attempting  to 
sue  to  prevent  him  from  suing  at  law 
(Stone  v.  Brooks,  6  How.   (Miss.)   373). 

Rule  Not  Applicable  to  Mandamus 
Proceedings.— The  rule  that  a  party 
cannot  bring  an  action  against  a  board 
of  which  he  is  a  member  has  no  appli- 
cation to  an  action  for  mandamus. 
Therefore,  a  member  of  a  board  of 
directors  may  mandamus  the  board  and 
require  them  to  levy  a  tax.  Cooper  V. 
Nelson,  38  Iowa  440. 

Rule  Technical.— The  rule  that  "a 
party  cannot  bring  an  action  at  law 
against  a  partnership,  or  a  board  of 
trustees,  or  other  board  of  which  he  is 
a  member,  is  purely  technical.  It  has 
no  foundation  in  the  essential  character 
of  judicial  proceedings,  as  is  apparent 
from  the  fact  that  such  person  could 
always,  in  equity,  sue  a  board  or  part- 
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nership  of  which  he  might  be  a  mem- 
ber." Therefore,  this  rule  worked  no 
real  injury.  Cooper  v.  Nelson,  38  Iowa 
440. 

Applicable  to  Legal  Remedies  Only. 

But  this  rule  is  applicable  to  legal  rem- 
edies only,  and  in  order  to  make  it 
available  there  must  be  a  legal  liabil- 
ity. Stone  v.  Brooks,  6  How.  (Miss.) 
373. 

Dispossessing  Firm — One  of  Firm  Part 
owner.— Under    the    New    York    Code, 

though  one  of  the  firm  occupying  a 
building  is  a  part  owner  of  the  build- 
ing, the  agent  of  the  owners  may  bring 
an  action  against  the  firm  to  dispossess 
them.  Case  v.  Porterfield,  54  App.  Div. 
109,  66  N.  Y.  Supp.  337. 

49.  Cal.— Byrne  v.  Byrne,  94  Cal. 
576,  29  Pac.  1115,  30  Pac.  196.  111. 
McElhanon  v.  McElhanon,  63  111.  457. 
La. — Harris  v.  Pickett,  37  La.  Ann.  741; 
Stirling  v.  Stirling's  Heirs,  Man. 
Unrep.  Cas.  248.  N.  C. — Pearson  v. 
Nesbit,  12  N.  C.  315,  17  Am.  Dec.  569. 
R.  I.— Barber  V.  Barber,  79  Atl.  482; 
Perkins  v.  Se  Ipsan,  11  R.  I.  270.  S.  C. 
Livingston  v.  Livingston,  2  Mills.  428, 
12  Am.  Dec.  684. 

50.  Me.— Portland  Bank  v.  Hyde,  11 
Me.  196.  Md.— Grahame  v.  Harris,  5  Gill 
&  J.  489.  Mass. — Eastman  v.  Wright,  6 
Pick.  316.  N.  H— Blaisdell  v.  Ladd,  14 
N.  H.  129.  Ohio.— Wescott  JO.  Price, 
Wright  220.  Pa.— Price  v.  Spencer,  9 
Phila.  281,  7  Phila.  179.  S.  C— Living- 
ston v.  Livingston,  2  Mill.  428,  12  Am. 
Doc.  684.  W.  Va. — Swearingen  v.  Steers, 
49  W.  Va.  312,  38  S.  E.  510.  Eng.— Bo- 
sanquet  v.  Wray,  6  Taunt.  597,  1  E.  C.  L. 
495. 

Next  Friend  and  Guardian  Same  Per- 
son.— One  "should  not  be  allowed  to 
prosecute  a  suit  as  the  next  friend  of 
his  infant  ward,  when  the  suit  is  chiefly 
against  himself,  both  as  administrator 
and  as  guardian.  This  record  presents 
the  anomalous  condition  of  one  person 
instituting  a  suit  in  equity  in  two  rep- 
resentative capacities,  against  himself 
in  two  representative  capacities,  and 
answering  such  bill  and  making  his 
answer  a  cross  bill,  thus  again  suing 
.    .    .    the  same  parties  whom  he  repre- 
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sents  in  all  these  capacities  .  .  .  While 
there  is  no  statutory  inhibition  against 
any  one  person  acting  as  next  friend 
for  any  other,  and  while,  as  before  said, 
*,he  next  friend  is  not  the  real  party, 
yet  it  is  incongruous  that  the  same  per- 


son should  direct  and  conduct  both  the 
prosecution  and  defense  of  the  same 
suit  in  a  court  of  either  law  or  equity, 
no  matter  in  what  capacity  he  may 
appear."  Swoope  v.  Swoope  (Ala.),  55 
So.  418. 
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I.     DEFINITION     AND      GENERAL      CONSIDERATION.  —  A. 

What  It  Is.  —  Certainty  in  pleading  includes  both  precision  and  par- 
ticularity,1 and  consists  in  stating  the  facts  relied  on  in  clear,  distinct 
and  definite  terms,  without  ambiguity,  generality  or  vagueness.2  It 
means  such  a  clear  statement  of  the  facts  that  they  may  be  understood 
both  by  the  party  who  is  to  answer  the  matters  stated  against  him,  the 
counsel  who  are  to  argue  them,  the  jury  who  are  to  decide  upon  their 
existence,  and  the  court  who  are  the  judges  of  the  law  arising  out 
of  them.8 

This  requirement  is  not  merely  for  the  purpose  of  furthering  the 
pending  litigation,  but  with  the  further  object  that  when  the  question 
has  been  once  tried,  that  determination  can  be  pleaded  in  bar  of  any 
future  action  on  the  same  grounds.4  For  if  the  pleadings  in  the  first 
action  were  couched  in  vague  and  uncertain  terms  it  would  be  possible, 
by  stating  the  facts  more  minutely  and  in  other  language,  to  make  the 
second  action  seem  to  be  based  on  new  and  distinct  grounds,  and  thus 
subject  the  defendant  to  a  double  liability.6 

B.  Conditions  Which  Affect  Certainty.  —  1.  Nature  of  the 
Pleadings.  —  The  certainty  with  which  the  facts  must  be  stated  to  sat- 


1.  David  v.  David's  Admr.,  66  Ala. 
139,  per  Somerville  J. 

2.  La. — Esteves  v.  Board  of  Comrs., 
121  La.  991,  46  So.  992.  Me.— Macurda 
V.  Lewiston  Journal  Co.,  104  Me.  554, 
72  Atl.  490.  Mich.— Batterson  v.  Chi- 
cago &  G.  T.  R.  Co.,  49  Mich.  184,  13 
N.  W.  508.  Miss. — Ramoneda  Bros.  v. 
Logins,  39  So.  1007.  Neb.— Weekerly 
v.  Taylor,  74  Neb.  84,  103  N.  W.  1065. 

Certainty  in  stating  the  subject  mat- 
ter consists  in  alleging  the  facts  neces- 
sary to  be  stated,  so  distinctly  and  ex- 
plicitly as  to  exclude  ambiguity,  and 
make  the  meaning  of  the  averments 
clearly  intelligible.  Will's  Gould  PI. 
367. 

3.  Ala. — Alabama  Gt.  S.  R.  Co.  v. 
Cardwell,  55  So.  185.  Me. — Macurda  v. 
Lewiston  Journal  Co.,  104  Me.  554,  72 
Atl.  490.  Mich. — Batterson  v.  Chicago 
k  G.  T.  R.  Co.,  49  Mich.  184,  13  N.  W. 
508.     Mo. — State  c.   Hayward,   83   Mo. 


299.  Va.— Lane  Bros.  Co.  v.  Seakford, 
106  Va.  93,  55  S.  E.  556;  Wood  V.  Amer- 
ican Nat.  Bank,  100  Va.  306,  40  S.  E. 
931.  W.  Va. — Robbins  v.  Baltimore  & 
O.  R.  Co.,  62  W.  Va.  535,  59  S.  E.  512; 
White  v.  Romans,  29  W.  Va.  571,  3  S. 
E.  14.  Eng.— Rex  v.  Griffith,  3  Mod. 
201,  87  Eng.  Reprint  130. 

The  complaint  should  be  sufficiently 
certain  that  the  defendant  may  prepare 
his  defense.  Cincinnati,  etc.,  R.  Co. 
V.  Third  Nat.  Bank,  1  Ohio  C.  C.  199. 

The  answer  must  state  the  facts  re- 
lied on  with  sufficient  certainty  and 
clearness  to  indicate  the  defense  and 
apprise  plaintiff  of  what  he  is  called 
upon  to  answer.  Mottu  v.  Davis,  151  N. 
C.  237,  65  S.  E.  969. 

4.  Hinshaw  t\  Security  Trust  Co. 
(Ind.),  93  N.  E.  567. 

5.  Kennedy  v.  McDiarmid,  157  Ala. 
496,  47  So.  792. 
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isfy  this  requirement  varies  according  to  the  nature  of  the  pleadings 
dependent  upon  the  nature  of  the  subject  matter.8 

Greater  certainty  is,  in  general,  required  in  the  pleadings  of  the 
plaintiff  than  those  of  the  defendant,  since  the  former  naturally  has 
the  affirmative  of  the  issue,  and  therefore  is  justly  required  to  state 
his  case  fully  and  clearly  so  that  the  defendant  may  know  exactly  on 
what  grounds  he  is  attacked  and  can  join  a  definite  issue  by  a  direct 
traverse.7 

Dilatory  Pleas.  —  But  if  the  pleadings  of  either  party  instead  of 
going  to  the  merits,  are  in  the  nature  of  estoppel  or  dilatory  pleas,  the 
greatest  of  certainty  is  required  since  such  pleas  are  looked  upon  with 
disfavor  by  the  courts.8 

2.  Relations  of  the  Parties.  —  If  the  circumstances  are  such  that 
the  facts  are  more  within  the  knowledge  of  the  opposite  party  than  of 
pleader,  they  may  be  set  out  in  much  more  general  terms  than  would 
otherwise  be  permissible,  for  in  such  case  the  lack  of  detail  in  the 
pleading  cannot  prejudice  the  opponent  since  he  is  already  informed 
of  his  own  knowledge  as  fully  and  certainly  as  is  possible.8 


6.  Will's  Gould  PI.  239. 

7.  Certainty  to  a  certain  intent  in 
general  is  necessary  in  a  declaration 
(Bex  v.  Home,  Cowp.  (Eng.)  682),  but 
certainty  to  a  common  intent  is  ordi- 
narily sufficient  in  pleas.  Oystead  v. 
Shed,  12  Mass.  506;  Rockfeller  v.  Don- 
nelly, 8  Cow.  (N.  Y.)  623;  Van  Ness  V. 
Hamilton,  19  Johns.  (N.  Y.)  349;  Spen- 
cer v.  Southwick,  9  Johns.  (N.  Y.)  314). 

See,  however,  the  next  section,  infra. 

8.  U.  S. — St.  Louis  Smelting,  etc., 
Co.  v.  Green,  13  Fed.  208;  Wythe  v.  Sa- 
lem, 4  Sawy.  88,  30  Fed.  Cas.  No.  18,- 
121.  Ala. — Mobile,  etc.  R.  Co.  v.  Bay 
Shore  L.  Co.,  165  Ala.  610,  51  So.  956. 
Ark.— Mandel  v.  Peet,  18  Ark.  236; 
Moss  v.  Ashbrook,  12  Ark.  369.  Cal.— 
Carpy  v.  Dowdell,  115  Cal.  677,  47  Pac. 
695.  Colo.— Beals  v.  Cone,  27  Colo.  473, 
62  Pac.  948.  111. — Parsons  v.  Case,  45 
111.  296;  Diblee  v.  Davidson,  25  111. 
403.  Ind.— Baals  V.  Stewart,  109  Ind. 
371,  9  N.  E.  403;  Ruch  v.  Foos  Mfg.  Co., 
20  Ind.  App.  515,  51  N.  E.  143.  Kan. 
Donnell  v.  Reese,  6  Kan.  App.  563,  51 
Pac.  584.  Ky. — Asher  v.  Fusor,  20  Ky. 
L.  Rep.  33,  45  S.  W.  233.  Me.— Getchell 
v.  Boyd,  44  Me.  482.  Mo. — Weise  v. 
Moore,  22  Mo.  App.  530.  Mont. — Mey- 
endorf  v.  Frohner,  3  Mont.  282.  Neb. 
Henderson  v.  Keutzer,  56  Neb.  460,  76 
N.  W.  881.  Nev. — Sharon  v.  Minnock, 
6  Nev.  377.  Tex. — Anderson  v.  Walker, 
93  Tex.  119,  53  S.  W.  821;  El  Paso  &  S. 
W.    R.    Co.   v.    Eichel   &   Weikel    (Tex. 


Civ.  App.),  130  S.  W.  922.  Vt.— Gray 
v.  Pingry,  17  Vt.  419.  Wash.— Inter- 
state, etc.,  Assn.  v.  Knapp,  20  Wash. 
225,  55  Pac.  48,  931.  Eng.— Dovaston 
v.  Payne,  2  H.  Bl.  527. 

And  see  cases,  I,  C,  4,  note  20. 

9.  U.  S. — Hammer  V.  Kaufman,  2 
Bond  1,  11  Fed.  Cas.  No.  5,997.  Ala. 
Hartford  Fire  Ins.  Co.  V.  King,  106  Ala. 
519,  17  So.  707.  Cal.— Schaake  v.  En- 
gle  Automatic  Can.  Co.,  135  Cal.  472, 
67  Pac.  759  (modifying  63  Pac.  1025). 
Colo. — Union  Gold  Mine  Co.  V.  Craw- 
ford, 29  Colo.  511,  69  Pac.  600.  Ind. 
Brashear  v.  City  of  Madison,  142  Ind. 
685,  36  N.  E.  252,  42  N.  E.  349;  An- 
drews V.  Swanton,  81  Ind.  474.  Ky. 
Beed  V.  Louisville  &  N.  R.  Co.,  104  Ky. 
603,  47  S.  W.  591,  48  S.  W.  591;  Harri- 
son County  v.  Berry  &  F.,  etc.,  Co.,  11 
Ky.  L.  Rep.  396,  12  S.  W.  258.  Mo. 
Owens  v.  Geiger,  2  Mo.  39.  N.  M. — 
Sherman  v.  Hicks,  14  N.  M.  439,  94  Pac. 
959.     N.  Y. — Van  Rensselaer  v.  Jones, 

2  Barb.  43;   Griswold  v.  Nat.  Ins.  Co., 

3  Cow.  96.  Ore. — Cederson  v.  Oregon 
R.  &  N.  Co.,  38  Ore.  343,  62  Pac  637, 
63  Pac.   763. 

This  rule  cannot  be  bo  far  extended, 
however,  as  to  excuse  plaintiff  from 
making  allegations  which  are  essen- 
tial to  establish  a  prima  facie  case  in 
his  favor.  Reed  v.  Lousiville  &  N.  R. 
Co.,  104  Ky.  603,  48  S.  W.  416,  denying 
rehearing,  47  6.  W.  591. 
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3.  The  Circumstances.  —  The  certainly  with  which  averments  must 
be  made  is  also  affected  by  the  circumstances  of  the  case.  In  some  ac- 
tions it  is _  essential  to  identify  the  subject-matter  with  absolute  cer- 
tainty, as  in  detinue,  or  in  real  actions;  while  in  personal  actions  gen- 
erally this  is  not  usually  necessary.10 

If  undue  prolixity  would  result  from  a  particular  and  certain  state- 
ment, a  general  allegation  will  suffice.11 

C.  Degrees  of  Certainty.—  1.  Statement.  —  This  varying  amount 
of  certainly,  proceeding  from  the  above  mentioned  causes,  has  given 
rise  to  various  attempts  to  define  different  degrees  of  certainty,  but 
the  possible  circumstances  affecting  the  question  of  what  is  sufficient 
certainty  are  so  numerous  and  so  varied  in  their  nature  that  no  satis- 
factory a  priori  rule  has  been  evolved.  The  classic  division  is  the  one 
made  by  Lord  Coke  into  (1)  certainty  to  a  common  intent;  (2)  cer- 
tainty to  a  certain  intent  in  general,  and  (3)  certainty  to  a  certain 
intent  in  every  particular.12  This  classification  is  unsatisfactory  be- 
cause it  is  not  sufficiently  precise  and  intelligible  to  convey  any  defi- 
nite idea  of  the  distinction  recognized  by  the  law.  And  as  these  dif- 
ferent degrees  are  merely  relative,  no  exact  definition  of  them  is  pos- 
sible.13 

2.  Certainty  to  a  Common  Intent.  —  The  first  degree,  certainty  to 
a  common  intent,  is  the  lowest,  and  is  the  least  degree  of  certainty  al- 
lowable in  any  pleadings.  It  "is  sufficient  in  a  bar  which  is  to  de- 
fend the  party  and  to  excuse  him."14     In  a  modern  case  in  detinue 


10.  3  Bl.  Com.  152,  and  the  follow- 
ing cases:  Ala. — Goodwin  v.  Forman, 
114  Ala.  489,  21  So.  946;  Sturvant  v. 
Murrell  &  Heirs,  8  Port.  317.  Cal. — 
Henry  Inv.  Co.  V.  Semonian,  40  Colo. 
269,  90  Pac.  682.  Colo.— Bav  State  M. 
&  T.  Co.  v.  Jackson,  27  Colo,  139,  60 
Pac.  573.  Ga. — Southern  Pine  Co.  v. 
Smith.  ]13  Ga.  629,  38  S.  E.  960.  111. 
McCormick  H.  Mach.  Co.  v.  Adele,  47 
111.  App.  542.  Ind. — Bover  v.  Robert- 
Bon,  149  Ind.  74,  48  N.  E.  7;  Kellev  V. 
Honts,  30  Ind.  App.  474,  66  N.  E.  408. 
Ky.— I'.rvant  r.  Strunk.  28  Kv.  L.  Rep. 
556,  89  S.  W.  549.  N.  Y.— Baker  r.  Car- 
rington,  34  Misc.  54,  68  N.  Y.  Supp. 
405.  S.  C. — Hammond  V.  Northeast  R. 
Co.,  6  S.  C.  130.  Tex.— Echols  v.  Ja- 
cobs Mercantile  Co.,  38  Tex.  Civ.  App. 
65,  84  S.  W.  10S2;  Henry  v.  McNew, 
29  Tex.  Civ.  App.  288,  69  S.  W.  213; 
Halley  v.  Fontaine  (Tex.  Civ.  App.), 
33  S.  W.  260.  Va.— Howdashcll  v. 
Krenning,  103  Va.  30,  48  S.  E.  491, 
Eng.— Hartford  v.  Jones,  2  Salk.  654, 
91  Eng.  Reprint  556;  Shellev  v.  Wright, 
Willes  9,  12;  Taylor  v.  Wells,  2  Saund. 
74  and  note  (1). 

In   detinue   great  precision  of   state- 


ment in  describing  the  goods  to  be 
restored  was  necessary.  Wills'  Gould 
PI.  370,  371. 

11.  Ind. — Equitable  Accidental  Ins. 
Co.  v.  Stout,  135  Ind.  444,  33  N.  E. 
623.  N.  Y.— Swing  v.  Wanamaker,  139 
App.  Div.  627,  124  N.  Y.  Supp.  231. 
Eng.— Prior  v.  Tufts,  1  Keb.  825,  83 
Eng.  Reprint  1266;  Partridge  v.  Strange 
&  '  roker,  Plowd.  78,  118,  75  Eng.  Re- 
print 123;  Barbe  v.  Parker,  1  H.  Bl. 
283. 

12.  Coke  on   Littleton,   303a. 

13.  Wills'  Gould  PI.  235,  236. 

14.  Coke  on  Littleton,  303a,  and  the 
following  eases:  111. — Morehouse  v. 
Fowler,  69  111.  App.  50.  N.  Y. — Spen- 
cer  v.  Southwick,  9  Johns.  314.  Eng, 
King  v.  Lyme  Regis,  1  Doug.  149,  159, 
99  Eng.  Reprint  98;  Covaston  v.  Payne, 
2  H.  Bl.  527;  Rex  v.  Worne,  Cowp.  672, 
682. 

It  has  been  said  that  certainty  to  a 
common  intent  is  all  that  is  required  in 
a  declaration.  Merkle  r.  Twp.  of  Ben- 
nington, 68  Mich.  133,  35  N.  W.  846. 

"In  a  plea  in  bar,  certainty  to  a  com- 
mon intent  is  sufficient;  and  the  de- 
fendant need  not  go  on  to  negative  all 
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it  is  spoken  of  as  "reasonable  certainty,  .  .  .  involving  such  par- 
ticularity only  as  would  lead  to  the  identification  of  the  property, 
and  enable  the  sheriff  to  seize  it  under  process.  'Certainty  to  a  com- 
mon intent, '  as  it  is  technically  called,  can  mean  no  more  than  that. '  '18 

3.  Certainty  to  a  Certain  Intent  in  General.  —  Certainty  to  a  cer- 
tain intent  in  general  requires  such  a  statement  that  the  meaning  will 
be  evident  from  the  natural  construction  of  the  words  used,  without 
adding  others  to  help  out  the  sense.  "It  is  a  rule  of  construction,  and 
not  of  addition,"  and  "cannot  add  to  a  sentence  words  which  are 
omitted."18 

Mr.  Justice  Buller 's  Definition.  —  Speaking  of  certainty  to  a  certain 
intent  in  general,  Buller,  J.,  said:  "I  take  it  to  mean  what,  upon  a 
fair  and  reasonable  construction  may  be  called  certain,  without  re- 
curring to  possible  facts  which  do  not  appear."17 

In  Plaintiff's  Pleadings.  —  This  is  the  certainty  required  in  general 
in  the  declaration,  replication,  and  other  pleadings  of  the  plaintiff, 
and  in  criminal,  as  well  as  in  civil,  actions,  for  it  is  deemed  reasonable 
to  require  greater  particularity  in  the  statement  of  the  gravamen  of 
the  action  against  a  party  than  should  be  required  in  the  statement 
of  matters  merely  of  defense  or  excuse.18 


the  possible  circumstances  which  might 
render  his  defense  bad,  or  his  justifi- 
cation insufficient."  Oystead  v.  Shed, 
12  Mass.  506. 

Certainty  to  a  common  intent  means 
such  a  statement  of  the  facts  as  will 
make  out  a  cause  of  action  when  taken 
as  a  whole.  "It  is  enough  if  there  be 
certainty  in  pleading  to  a  common  in- 
tent," said  Kelly,  C.  B.,  in  Watling  v. 
Oastler,  L.  R.,  6  Exch.  73,  "and  we 
should  presume  all  that  we  reasonably 
can,  in  order  to  sustain  a  declaration 
which  substantially  shows  a  breach  of 
duty  in  a  defendant,  although  its  terms 
may  be  somewhat  ambiguous." 

"Certainty  to  a  reasonable  extent," 
was  the  standard  by  which  the  answer 
in  Corbin  v.  George,  2  Abb.  Pr.  (N.  Y.) 
465,  was  required  to  be  made  more 
definite   and    certain. 

The  same  test  was  applied  to  the  pe- 
tition in  Gibson  &  Co.  v.  The  Ohio 
Farina  Co.,  2  Disn.  (Ohio)  499. 

Not  a  Rule  of  Addition. — "By  com- 
mon intent,"  said  Buller,  J.,  in  Dovas- 
ton  v.  Payne,  2  H.  Bl.  527,  "I  under- 
stand that  when  words  are  used  which 
will  bear  a  natural  sense,  and  also  an 
artificial  one,  or  one  to  be  made  out 
by  argument  or  inference,  the  natural 
sense  shall  prevail,  and  it  is  simply  a 
rule  of  construction,  and  not  of  addi- 
tion. Common  intent  cannot  ndrl  to  a 
sentence  words  which  are  omitted." 


Plea  of  Performance. — Greater  cer- 
tainty, however,  may  sometimes  be  re- 
quired in  a  plea  in  bar,  than  in  a  dec- 
laration. Thus,  in  a  bond  conditioned 
for  the  performance  of  several  special 
things,  a  plea  of  "performavit  omnia" 
was  held  bad  on  demurrer.  For  it  was 
held  that  "the  particulars  being  ex- 
pressed in  the  conditions,  he  (the  de- 
fendant) ought  to  plead  each  particular 
by  itself."  Wimbleton  v.  Holdrip,  1 
Lev.  303,   83   Eng.   Eeprint  419. 

See  the  title  "Bonds." 

15.  B-avid  v.  David's  Admr.,  66  Ala. 
139. 

16.  Dovaston  v.  Payne,  2  H.  Bl. 
527. 

It  has  been  said  to  consist  "in  such 
clearness  and  distinctness  of  state- 
ments of  the  facts  constituting  the 
cause  of  action,  that  they  may  be  un- 
derstood by  the  party  who  is  to  answer 
them,  by  the  jury  who  are  to  ascer- 
tain the  truth  of  the  allegations,  and 
by  the  court  who  is  to  give  judgment." 
King  V.  Lyme,  1  Doug.  149,  159,  99 
Eng.  Reprint  98;  Rex  V.  Home,  Cowp. 
672,  98   Eng.  Reprint  1300. 

17.  King  v.  Lyme,  1  Doug.  149,  159, 
99   Eng.   Reprint   98. 

18.  Rex  v.  Home,  Cowp.  672,  98 
Eng.   Reprint   1300. 

No  Fundamental  Difference. — It  has 
been  said  that  certainty  to  a  common 
intent   is   sufficient   in   the    declaration 
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4.  Certainty  to  a  Certain  Intent  in  Every  Particular.  —  The  third, 
and  highest,  degree — certainly  to  a  certain  intent  in  every  particular — 
requires  the  greatest  certainty  possible,  not  only  such  a  full  and  de  i- 
nite  statement  of  the  grounds  of  action  as  will  make  out  a  prima  facie 
case  for  the  pleader,  but  sued  as  will  exclude  all  possihle  adverse  as- 
sumptions which  might  be  made  against  him.  It,  therefore,  differs 
from  the  other  two  degrees  in  a  fundamental  particular,  since  it  is 
not  merely  a  rule  of  construction,  but  one  of  addition.** 

Dilatory  Pleas.  —  This  highest  degree  of  certainty  is  required  only 
in  pleas  which  do  not  go  to  the  merits  of  the  action,  and  are,  there- 
fore, not  favorably  regarded  by  the  courts,  viz.,  dilatory  pleas  and 
pleas  in  estoppel.20 

5.  Certainty  Under  the  Codes.  —  No  general  definition  is  of  any 
great  assistance  to  the  pleader  in  a  particular  case,  the  only  criterion 
being  what  may  be  deemed  essential  under  the  circumstances  of  the 
case,  the  relation  of  the  parties,  and  the  stage  of  the  pleadings.  A 
brief  and  direct  statement  of  the  cause  of  action,  without  technical 
verbiage,  is  all  that  is  required  at  the  present  time  in  most  cases,  and 
this  is  especially  true  in  code  states.21     But  even  under  the  codes  a 


(Hildreth  v.  Becker,  2  Johns.  Ch.  (N. 
Y.)  339;  Coffin  v.  Coffin,  2  Mass.  358) 
which  merely  illustrates  the  indefinite- 
ness  of  these  terms,  since  in  the  latter 
case  it  is  spoken  of  as  "sufficient  cer- 
tainty .  .  .  that  the  defendant  may 
know  what  to  answer,"  which  is  sub- 
stantially what  other  cases  denominate 
certainty  to  a  certain  intent  in  gen- 
eral. See  State  v.  Schmitt,  49  N.  J.  L. 
579,  9  Atl.  774;  King  v.  Lyme,  1  Doug. 
149,  158,  99  Eng.  Reprint  98.  Such 
variance  in  the  use  of  these  terms  re- 
sults from  the  fact  that  there  is  no 
fundamental  difference  between  the 
first  two  degrees  of  certainty,  but  one 
of  degree  only. 

The  complaint  need  not  allege  the 
facts  so  specifically  as  to  sbow  that 
there  was  no  safer  way  to  avoid  in- 
jury. Brown  v.  St.  Louis  &  S.  P.  R.  Co., 
(Ala.),  55  So.  107. 

The  Replication. — Certainty  is  espe- 
cially requisite  in  the  replication. 
Southern  Home  Ins.  Co.  V.  Putnal,  57 
Fla.   199,   49   So.   922. 

19.  Chit.   PI.   §234. 

20.  U.  S.—  St.  Louis  Smelting,  etc. 
Co.  V.  Green,  13  Fed.  208;  Wythe  V. 
Salem,  4  Snwy.  88,  30  Fed.  Cas.  No. 
18,121.  Ala.— Richards  V.  Daugherty,  133 
Ala.  569,  31  So.  934;  Hall  v.  Hender- 
■on,  126  Ala.  449,  28  So.  531.  Conn. 
Budd  v.  Meriden  Elect.  R.  Co.,  69  Conn. 
272,  37  Atl.  6S3;  Clark  v.  Warner,  6 
Conn.   355.   111. — Nat.   Parlor  Furniture 


Co.  v.  Strauss,  75  111.  App.  276;  Nixon 
v.  Southwestern  Ins.  Co.,  47  111.  444. 
Ind. — Lewis  v.  Hodapp,  14  Ind.  App. 
Ill,  42  N.  E.  649.  Me.— Davis  v.  Phi  11- 
brick,  87  Me.  196,  32  Atl.  874.  Okla. 
Tonkawa  Milling  Co.  v.  Town  of  Tonk- 
avva,  16  Okla.  672,  83  Pac.  915.  Tex. 
Weinstein  v.  Jefferson  Nat.  Bank,  69 
Tex.  38,  6  S.  W.  171.  Vt.— Gray  17. 
Pingry,  17  Vt.  419.  W.  Va.— Harvey  V. 
Parkersburg  Ins.  Co.,  37  W.  Va.  272, 
16  S.  E.  580.  Eng.— Casseres  v.  Bell,  8 
T.  R.  166,  101  Eng.  Reprint  1325;  King 
v.  Lyme  Regis,  Doug.  149,  159,  99  Eng. 
Reprint  98;  Foxwist  v.  Tremaine,  2 
Saund.  207b,  85  Eng.  Reprint  99d; 
Evans  V.  King,  Willes  554;  Dovaston 
v.  Payne,  2  H.  BL  527.  And  see  cases 
I,  B,  1,  note  8. 

21.  Certainty  to  a  certain  intent  in 
general,  has  been  held  to  be  the  degree 
required  under  the  codes.  Ala. — David 
v.  David's  Admr.,  66  Ala.  139.  N.  J. 
State  v.  Schmitt,  49  N.  J.  L.  579,  9 
Atl.  774.  Ohio — Luhrig  Coal  Co.  v.  Lud- 
lum,  69  Ohio  St.  311,  69  N.  E.  562; 
Cincinnati  N.  O.  &  T.  P.  R.  Co.  V.  Third 
Na*.  Bank,  1  Ohio  C.  C.  199. 

See  the  language  of  Buller,  J.,  in 
King  v.  Lyme,  1  Doug.  149,  99  Eng. 
Reprint  98,  quoted  supra,  which  is 
adopted  in  many  decisions  under  the 
codes. 

A  complaint  is  sufficient  if  it  states 
definitely  the  object  of  the  action  and 
the  result  desired,  though  it  is  not  as 
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vague  and  fragmentary  statement,  which  does  not  sufficiently  inform 
the  opposite  party,  will  not  suffice.22 

Fundamental  Distinctions  Remain.  —  And  although  the  common  law  ac- 
tions have  been  abolished  in  so-called  code  states,  the  fundamental  dis- 
tinctions still  remain,  and  must  be  observed  in  passing  on  the  ques- 
tion of  certainty.28 


formal  as  required  by  common  law 
practice.  Hunt  v.  Hayt,  10  Colo.  278,  15 
Pac.  410. 

The  certainty  required  is  such  "as 
to  enable  a  person  of  common  under- 
standing to  know  what  was  intended." 
Terre  Haute  Elec.  Co.  v.  Roberts  (Ind.), 
91  N.  E.  941;  Borders  v.  Williams,  155 
Ind.  36,  57  N.  E.  527;  Cincinnati,  etc. 
R.  Co.  V.  McLain,  148  Ind.  188,  44  N.  E. 
306;  Bixel  v.  Bixel,  107  Ind.  534,  8  N. 
E.  614;  Paris  V.  Strong,  51  Ind.  339. 

Delaware. — "While  the  Practice  Act 
of  1887  abolishes  the  technical  distinc- 
tions between  common  law  actions,  yet, 
as  to  all  matters  of  substance,  the 
same  completeness,  accuracy  and  pre- 
cision are  necessary  now  to  a  state- 
ment as  they  were  before  to  a  declara- 
tion." Busch  v.  Calhoun,  8  Del.  Ch. 
38. 

Under  the  New  York  Code  it  is  held 


5  Ga.  App.  214,  62  S.  E.  1022;  Busby 
v.  Marshall,  3  Ga.  App.  764,  60  S.  E. 
376.  La. — Lynch  v.  American  Brew.  Co., 
127  La.  848,  54  So.  123;  In  re  Sprowl's 
Will,  109  La.  352,  33  So.  365.  Mich. 
Addison  v.  Lake  Shore  &  M.  S.  R.  Co., 
48  Mich.  155,  12  N.  W.  42.  N.  Y.— Kav- 
anaugh  v.  Commonwealth  Tr.  Co.,  45 
Misc.  201,  91  N.  Y.  Supp.  967;  Mc- 
Donald v.  Green,  28  Misc.  55,  59  N.  Y. 
Supp.  787.  N.  D.— Weber  v.  Lewis,  126 
N.  W.  105.  Ohio— Gibson  &  Co.  v.  Ohio 
Farina  Co.,  2  Disney  499. 

22.  Ala. — Weller  &  Co.  v.  Camp,  52 
So.  929.  Cal— Miller  v.  Van  Tassel,  24 
Cal.  459,  Neves  v.  Costa,  5  Cal.  App. 
Ill,  89  Pac.  860.  Idaho — McLean  v. 
City  of  Lewiston,  8  Idaho  472,  69  Pac. 
478.  N.  Y. — Phillipps  V.  Sonora  Copper 
Co.,  30  App.  Div.  140,  86  N.  Y.  Supp. 
200.  Ore. — Long  v.  Durfur,  113  Pac.  59. 
Pa. — Emmens  v.  Gebhart,  7  Pa.  Co.  Ct. 


that   it    is    only   where      the      "precise  ,  522.  Wis.— Hinckley  V.  Pfister,  83  Wis 
meaning  or  application"  of  the  allega-    64,  53  N.  W.  21 


tions  is  uncertain  or  indefinite  that  a 
motion  will  lie  to  make  more  definite 
and  certain.  Day  v.  Day,  98  App.  Div. 
314,  90  N.  Y.  Supp.  680;  Durmar  V. 
Witherbee,  Sherman  &  Co.,  88  App. 
Div.   181,  84  N.  Y.   Supp.   669. 

"The  rule  requiring  certainty  and 
precision  in  pleadings  has  been  some- 
what relaxed  by  the  Code;  but  cer- 
tainty to  a  reasonable  extent  is  still 
required."  Corbin  v.  George,  2  Abb. 
Pr.    (N.   Y.)    465. 

The  ultimate  test  is,  does  the  plead- 
ing sufficiently  advise  the  adverse 
party  so  that  he  will  not  be  hindered 
in  preparing  for  trial?  As  to  this  there 
can  be  no  absolute  standard,  and  the 
modern  cases  generally  reoogrtize  that 
certainty  is  a  relative  quality  and  take 
as  their  guide  the  standard  of  reason- 
able certainty,  without  attempting  to 
define  degrees  for  particular  pleadings 
or  circumstances.  Ala. — David  v. 
David's  Admr.,  66  Ala.  139.  Ark. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Smith,  94 
Ark.  524,  127  S.  W.  715.  Ga.— Atlantic 
Coast  Line  R.  Co.  V.  Davis  &  Brandon, 


Pleadings  should  be  certain,  clear 
and  concise.  Seaboard  Air  Line  R.  v. 
Rentz   (Fla.),  54  So.  13. 

23.  Kountz  v.  Brown,  16  B.  Mon. 
(Ky.)  577;  Livingston  V.  Ruff,  65  S.  C. 
284,  43  S.  E.  678. 

Thus  though  there  is  no  action  of 
detinue,  so  called,  under  the  Code,  yet 
a  pleading  based  on  the  same  theory 
as  the  common  law  action  of  that  name 
would  be  tested  by  the  same  princi- 
ples. Henry  Inv.  Co.  v.  Semonian,  40 
Colo.  269,  90  Pac.  682. 

All  that  has  been  abolished  by  the 
codes  is  the  technicalities  of  expres- 
sion. A  pleading  is  sufficiently  certain, 
therefore,  if  it  advise  the  opposite 
party  of  the  exact  claim  made.  la, 
McCrary  v.  Lake  City  El.  L.  Co.,  139 
Iowa  548,  117  N.  W.  964.  Mo.— Na- 
tional Hollow  B.  B.  Co.  v.  Bakewell, 
224  Mo.  203,  123  S.  W.  561;  Ruebsam 
V.  St.  Louis  Transit  Co.,  108  Mo.  App. 
437,  83  S.  W.  984.  Pa.— Murphy  T. 
Tavlor,  173  Pa.  317,  33  Atl.  1041; 
Fritz  v.  Hathaway,  135  Pa.  274,  19  Atl. 
1011.  Va. — Lane  Bros.  Co.  t;.  Seakford, 
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II.     CERTAINTY     IN     ALLEGATIONS.  —  A.     Pabtibs.  —  The 

names  of  the  parties  to  the  action  must  be  set  out  with  certainty,  that 
is  to  say,  their  true  and  full  names  must  be  given.24  Initials  alone 
will  not  suffice."  The  middle  name  or  initial  need  not  be  given  un- 
less from  the  nature  of  the  case  that  is  essential;  as,  for  example,  in 
order  to  identify  the  p;irty  with  the  person  named  in  some  record  or 
other  writing.28 

Fictitious  Name.  — But  if  the  real  name  of  the  party  is  not  known, 
a  fictitious  name  may  be  used  and  the  real  one  substituted  by  amend- 
ment when  learned.27 


106  Va.  93,  55  S.  E.  556.  Wash.— Ek- 
strand  v.  Barth,  41  Wash.  321,  83  Pac. 
305.  Wis.— Benolkin  v.  Guthrie,  111 
Wis.  554,  87  N.  W.  466. 

24.  Neb.— Patrick  r.  Norfolk  Lumb. 
Co.,  81  Neb.  267,  115  N.  W.  780.  N.  Y. 
Supervisors  V.  Stimson,  4  Hill  136; 
Eagleston  v.  Son,  5  Kobt.  640.  N.  C. 
Kerlce  v.  Carpening,  97  N.  C.  330,  2 
S.  E.  664. 

'  Misnomer  in  an  indictment  is  not 
fatal  in  Kentucky.  Combast  v.  Com., 
137  Ky.  495,  125  S.  W.  1092. 

The  name  by  which  a  person  is  com- 
monly and  generally  known  is  a  suffi- 
cient designation  of  him  in  the  plead- 
ings. Ala.— Stallworth  v.  State,  146 
Ala.  8,  41  So.  184.  Ind.— State  v.  Mc- 
Ewen,  151  Ind.  485,  51  N.  E.  1053.  Mo. 
Gallais  V.  Trinidad  Asphalt  Mfg.  Co., 
127  Mo.  App.  338,  105  S.  W.  693.  N.  Y. 
Eagleston  v.  Son,  5  Robt.  640. 

In  Iowa,  however,  it  is  proper  in  a 
suit  on  a  written  instrument  to  de- 
scribe the  party  by  the  name  used  in 
such  writing.  Harris  Mfg.  Co.  v.  Marsh, 
49  Iowa  11. 

Idem  Sonans. — A  mere  mistake  in 
spelling  will  not  vitiate  the  pleadings 
if  the  sound  would  be  the  same  as  that 
of  the  name  correctly  spelled  and  if 
the  opposite  party  is  not  predjudiced 
thereby.  This  principle  is  sometimes  re- 
ferred to  as  the  doctrine  of  idem 
sonans.  Ga. — Jeffries  v.  Bartlett,  75 
Ga.  230.  111. — Springer  v.  Hutchinson, 
59  111.  App.  80.  la.— Hubner  v.  Reick- 
hoff,  103  Iowa  368,  72  N.  W.  540,  64  Am. 
St.  Rep.  191.  Kan. — Rowe  v.  Palmer, 
29  Kan.  337.  Mass.— Com.  v.  Stone,  103 
Mass.  421.  N.  Y. — Miller  v.  Brenham, 
68  N.  Y.  83.  S.  C— State  v.  White,  34 
S.  C.  59,  12  S.  E.  661,  27  Am.  St.  Pep. 
783.  W.  Va.— Hoffman  v.  Bircher,  22  W. 
Va.  537. 

A  plea  in  abatement  on  the  ground 
of   misnomer   must   not   only  deny   that 


the  defendant's  name  is  as  stated,  but 
must  allege  his  true  name,  and,  fur- 
thermore, deny  that  he  was  known  or 
called  by  the  name  in  the  declaration 
set  out.  This,  it  will  be  seen,  is  the 
highest  degree  of  certainty.  Stroud  v. 
Lady  Gerrard,  1  Salt.  6,  91  Eng.  Re- 
print 7;  Evans  v.  King,  Willes  (Eng.) 
554. 

See  the  title,  "Statement,  Pleas  of." 

25.  Fisher  v.  Northrup,  79  Mich.  287, 
44  N.  W.  610,  7  L.  R.  A.  629. 

Usage  has  established  a  contrary 
rule,  however,  in  Wisconsin.  "In  civil 
proceedings  in  this  state  it  is  a  common 
practice  to  use  initials  for  the  entire 
Christian  name,  as  our  records  will 
show We  must  hold  that  an  in- 
itial stands  for  the  full  Christian 
name."  Zwickey  v.  Haney,  63  Wis.  464, 
23  N.  W.  577. 

Equal  certainty  is  required  in  writs 
incident  to  the  trial.  Thus  a  citation 
by  publication  to  A.  H.  Gillingham  was 
held  insufficient  to  acquire  jurisdiction 
of  Aubrey  H.  Gillingham.  Gillingham 
v.  Brown,  187  Mo.  181,  187  S.  W.  1113. 

26.  Ala.— Rufus  v.  State,  117  Ala. 
131,  23  So.  144;  Diggs  v.  State,  49  Ala. 
311.  Ga.— Veale  v.  State,  116  Ga.  589, 
42  S.  E.  705.  111.— Beattie  V.  Nat. 
Bank,  174  111.  571,  51  N.  E.  602,  66  Am. 
St.  Rep.  318,  43  L.  R.  A.  654.  Mo. 
Orme  v.  Shephard,  7  Mo.  606;  Gallais 
V.  Trinidad  Asph.  Mfg.  Co.,  127  Mo. 
App.  338.  N.  Y.— People  v.  Lake,  110 
N.  Y.  61,  17  N.  E.  146.  But  in  Massa- 
chusetts the  middle  name  or  initial  is 
considered  material.  Terry  v.  Sisson,  125 
Mass.  561;  Com.  v.  McAvoy,  16  Gray 
(Mass.)    235. 

27.  Hancock  v.  First  Nat.  Bank,  93 
N.  Y.  82;  Gardner  v.  Kraft,  52  How. 
Pr.  (N.  Y.)  499;  Crandall  v.  Beach, 
7  How.  Pr.  (N.  Y.)  271;  McCabe  t>. 
Doe,  2  E.  D.  Smith  (N.  Y.)   64. 
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An  unincorporated  company  must  be  sued  by  the  individual  names  of 
those  comprising  it,  since  the  firm  name  usually  does  not  set  out  their 
names  with  sufficient  certainty,  and  in  many  cases,  includes  the  names 
of  only  part  of  them.28 

The  corporate  name  is,  however,  a  sufficient,  and  the  only  proper, 
designation  of  a  corporation,  and  no  further  description  is  required 
to  render  it  certain,  as  that  is  the  designation  prescribed  by  statute.29 

"Plaintiff"  and  "Defendant." — The  names  of  the  parties  occurring  in 
the  title  under  the  proper  designation,  it  is  sufficient  thereafter  to  refer 
to  them  as  "plaintiff"  and  "defendant,"  or  in  the  plural,  as  the  case 
may  be,30  or  by  such  other  description  as  will  accurately  identify  them.31 

"Said;"  "Aforesaid."  —  If  the  names  of  the  parties  are  repeated  in 
the  body  of  the  pleadings  they  should  be  identified  with  those  in  the 
caption  by  the  word  "said"  or  "aforesaid,"  or  some  equivalent  desig- 
nation, otherwise  it  would  not  be  certain  that  the  same  person  was 
intended.32  And  if  such  description  might  include  two  persons  it  is 
necessary  to  limit  it  further,  as  by  the  phrase  "first  aforesaid,"  etc.33 

Representative  Capacity. —  If  the   party  sues  or  is  sued  in  a  repre- 


28.  Ind. — Pollock  v.  Dunning,  54  Ind. 
115;  Hughes  v.  Walker,  4  Blackf.  50. 
Me. — Norcross  v.  Clark,  15  Me.  80. 
Neb. — Weisz  v.  Davey,  28  Neb.  566,  44 
N.  W.  470.  N.  J. — Tomlinson  V.  Burke, 
10  N.  J.  L.  295;  McCredy  v.  Vanne- 
man,  3  N.  J.  L.  870;  Crandall  v.  Denny, 
2  N.  J.  L.  128.  Eng. — King  v.  Harri- 
son &  Co.,  8  T.  R.  508,  101  Eng.  Re- 
print 1516.  But  if  the  defendant  does 
not  take  timely  exception  to  such  mis- 
nomer he  cannot  take  advantage  of  it 
on  appeal.  Bank  of  Havana  v.  McGee, 
20  N.  Y.  355;  Frisk  v.  Reiglman,  75 
Wis.  499,  43  N.  W.  1117,  44  N.  W. 
766. 

See   the  title,   "Associations." 

29.  1  Bl.  Com.  474,  475;  Lowell  V. 
Morse,  1  Met.  (Mass.)  473;  Yv'oolf  v. 
City  Steamboat  Co.,  7  C.  B.  (Eng.) 
103,  62  E.  C.  L.  101. 

If  there  is  no  such  corporation  that 
may  be  pleaded  in  bar.  Universalist 
Soc.  v.  Currier,  3  Met.  (Mass.)  417; 
Christian  Soc.  v.  Macomber,  3  Met. 
(Mass.)    235. 

30.  Ind. — Cosby  v.  Powers,  137  Ind. 
694,  37  N.  E.  321;  Carver  v.  Carver, 
97  Ind.  497;  Madsrett  v.  Fleenor,  90 
Ind.  517.  Neb.— Eiseley  v.  Tatrgart,  52 
Neb.  658,  72  N.  W.  1039.  Tex.— Clark 
v.  Haney,  62  Tex.  511,  50  Am.  Rep. 
536.  Eng. — Lyng  v.  Sutton,  4  Morse  & 
Scott  417,  30  E.  C.  L.  353. 

Where  an  averment  applies  to  only 
one  of  the     defendants,     however,     it 


should  be  stated  with  sufficient  cer- 
tainty to  indicate  which  one.  Hurd  v. 
Ladner,  110  Iowa  263,  81  N.  W.  470; 
Miller  V.  Coffin,  19  R.  I.  164,  36  Atl. 
6. 

31.  Thompson  V.  Edwards,  85  Ind. 
414. 

32.  Carver  v.  Carver,  97  Ind.  497, 
502. 

In  indictments  this  is  not  sufficient 
to  incorporate  in  a  second  count  a  de- 
scription contained  in  the  preceding 
one.  Com.  v.  Sullivan,  6  Gray  (Mass.) 
477;  King  v.  Cheere,  4  B.  &  C.  902,  10 
E.  C.  L.  466,  107  Eng.  Reprint  1294; 
Reg.  v.  Waters,  1  Den.  C.  C.  (Eng.) 
356. 

33.  King  V.  Inhabitants,  etc.,  8  T. 
R.  178,  101  Eng.  Reprint  1332;  Pollard 
V.  Lock,  Cro.  Eliz.  267,  78  Eng.  Re- 
print 522. 

"The  word  'said'  is  a  word  of  ref- 
erence to  what  has  been  already 
spoken  of  or  specified,  and  if  there  is 
a  question  as  to  which  of  the  ante- 
cedent things  or  propositions  specified 
is  referred  to,  it  is  generally  held  to 
refer  to  the  last  of  such  antecedent 
propositions,  or  things."  Hinrichsen 
v.  Hinrichsen,  172  111.  462,  50  N.  E. 
135.  To  the  same  effect  is  Carver  V. 
Carver,   97   Ind.   497. 

Such  words,  "so  far  from  being 
merely  useless  repetitions,  are  the  very 
briefest  words  for  giving  certainty  of 
reference."  Will's  GoukL  PI.  244,  note. 
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sentative  capacity,  that  should  he  indicated  by  the  word  "as"  after 
his  name,  followed  by  the  capacity  in  which  he  stands?4 

The  word  "administrator"  or  "executor,"  etc.,  following  the  name 
without  such  conjunction,  docs  not  designate  with  sufficient  certainty, 
for  such  words  then  are  mere  "descriptio  p<  rs<mae,"  and  the  person 
would  stand  merely  in  his  individual  capacity." 

B.  Time.  —  1.  In  General.  —  The  time  of  every  traversable  fact 
must  be  stated  in  the  pleadings  in  order  to  satisfy  the  requirement  of 
certainty.  But  although  every  fact  must  thus  be  alleged  to  have  oc- 
curred on  some  certain  day,  the  pleader  will  not  be  held  to  the  day 
alleged  in  his  proof  since  the  day  is  not  in  general  a  substantive  part 
of  the  right  of  action,  but  only  a  concomitant  attribute.  Consequently 
the  laying  of  a  day  for  each  of  the  facts  averred  is  only  a  matter  of 
form.38  And  proof  of  a  different  day  under  such  circumstances  will 
not  constitute  a  variance  which  can  be  taken  advantage  of  by  the 
opposite  party,  since  a  variance  to  be  fatal  must  be  as  to  material 
averments.87 


34.  Lucas  v.  Pittman,  94  Ala.  616, 
10  So.  603;  Litchfield  r.  Flint,  104  N.  Y. 
543,  11  N.  E.  53;  Bennett  v.  Whitney, 
94  N.  Y.  302;  Stilwell  V.  Carpenter,  2 
Abb.   N.   C.    (X.   Y.)    238. 

35.  Litchfield  v.  Flint,  104  N.  Y. 
543;  Bennett  v.  Whitney,  94  N.  Y.  302; 
Stilwell  v.  Carpenter,  2  Abb.  N.  C. 
(N.   Y.)   238,  261.    • 

This  rule  was  affirmed  in  Lucas  V. 
Pitman,  94  Ala.  616,  but  it  was  there 
said  further  that  "where  the  words 
in  the  caption  are  mere  words  of  de- 
scription, yet  if  in  the  body  of  the  com- 
plaint there  is  a  sufficient  statement 
or  averment  to  show  that  the  suit  by 
plaintiff  is  in  his  representative  char- 
acter, the  body  of  the  complaint  must 
govern  the  caption."  Overruling  Mont- 
gomery County  v.  Barber,  45  Ala.  237. 

36.  Del.— Levy  v.  Gillis,  1  Penne. 
119,  39  Atl.  785.  Ga.— Mandeville  Mills 
v.  Dale,  2  Ga.  App.  607,  58  S.  E.  1060. 
111. — Trench  v.  Hardin  County  Canning 
Co.,  168  111.  135,  48  N.  E.  64,  affirming 
67  111.  App.  269;  Beaver  v.  Slanker,  94 
111.  175;  Peoria  Star  Co.  v.  Steve  M. 
Floyd,  S.  A.,  115  111.  App.  401.  Minn. 
Lee  v.  Minneapolis  &  St.  L.  R.  Co.,  34 
Minn.  225,  25  N.  W.  399.  N.  J.— Op- 
dycke  v.  Easton  &  A.  R.  Co.,  68  N.  J. 
L.  12,  52  Atl.  243.  N.  Y.— Smythe  V. 
Cleary,  111  N.  Y.  Supp.  872;  Mutual 
L.  Ins.  Co.  v.  Granniss,  103  N.  Y.  Supp. 
835;  Smith  r.  Irvin,  92  N.  Y.  Supp. 
1146;  Cantner  v.  Auerbach,  20  Misc. 
281,  45  N.  Y.  Supp.  840.  Vt.— Gordon 
v.  Journal  Pub.  Co.,  81  Vt.  237,  69  Atl. 


742;  Eoyce  v.  Maloney  &  Goff,  58  Vt. 
437,  5  Atl.  395;  Ladue  v.  Ladue,  16 
Vt.  189.  Va.— Tabb  v.  Gregory,  4  Call 
225. 

"If  by  a  special  demurrer  the  lat- 
ter (the  defendant)  attacks  the  suffi- 
ciency of  the  petition  on  the  ground 
that  no  date  is  alleged,  he  is  entitled 
to  an  order  requiring  the  plaintiff  to 
make  such  an  averment,  not  only  to 
enable  him  to  know  the  time  of  the 
transaction  referred  to,  and  to  pre- 
pare his  evidence  accordingly,  but  also 
that  he  may  thereafter  demur  if  it 
should  appear  that  the  cause  of  action 
was  barred,  and  thus  avoid  a  useless 
hearing."  Warren  v.  Powell,  122  Ga.  4, 
49   S.   E.   730. 

"The  statement  of  time  in  the  de- 
claration was  (at  common  law)  in  gen- 
eral, mere  matter  of  form,  and  not 
traversable,  and  the  plaintiff  was  at 
liberty  to  prove  the  transaction  at  any 
other  time  as  well  as  the  one  stated." 
Therefore,  since  matters  of  form  are 
abolished  by  the  codes  it  was  held 
that  the  laying  of  a  time  is  unneces- 
sary unless  it  is  material.  Backus  v. 
Clark,  1  Kan.  287.  See  also  Denny  v. 
North  Western  Christian  Un.,  16  Ind. 
220. 

37.  Conn. — Plumb  v.  Griffin,  74  Conn. 
132,  50  Atl.  1.  N.  H—  Thompson  v. 
Fellows,  1  Fost.  425.  N.  Y. — Zorkowski 
v.  Zorkowski,  27  How.  Pr.  37;  Devlin 
V.  Boyd,  69  Hun  328,  23  N.  Y.  Supp. 
523.  Tex. — Kennard  v.  Withrow  (Tex. 
Civ.   App.),    28    S.   W.    226;    St.    Louie, 
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Time  Prior  to  Suit.  —  But  although  the  true  time  need  not  be  alleged, 
it  is  important  to  lay  it  for  a  day  prior  to  suit,  for  otherwise  the 
plaintiff's  cause  of  action  would  appear  defective  on  the  face  of  the 
record.38 

Nor  are  vague  and  uncertain  expression  of  time  admissible,  though 
what  is  a  sufficiently  certain  expression  of  time  depends  on  the  nature 
of  the  case.39 

2.  When  Material.  —  But  if  time  is  made  material  by  the  nature 
of  the  subject-matter  or  the  state  of  the  pleadings,  it  becomes  necessary 
to  lay  it  truly  in  the  pleadings,  since  only  the  true  time  will  suffice  in 
the  proof,  and,  hence,  not  to  do  so  would  result  in  a  fatal  variance.40 


I.  M.  &  S.  E.  Co.  v.  Edwards,  3  Wills. 
Civ.  Cas.  §342. 

In  Hamilton  v.  Ingham,  Circuit  Judge, 
84  Mich.  393,  47  N.  W.  681,  the  test 
of  the  materiality  of  a  variance  was 
said  to  be  whether  or  not  it  misled  the 
opposite  party. 

38.  La. — Carter  v.  Hodge,  7  Eob. 
433.  N.  H—  Atlantic  Mut.  Fire  Ins. 
Co.  v.  Sanders,  36  N.  H.  252.  N.  J. 
Haven  v.  Shaw,  23  N.  J.  L.  309.  N.Y. 
Van  Valen  v.  Lapham,  5  Duer  689.  Eng. 
Cole  v.  Hawkins,  1  Strange  21,  93  Eng. 
Eeprint  359;  Earl  of  Manchester  V. 
Vale,  1  Saund.  23  (M.  1),  85  Eng.  Ee- 
print 25. 

This  cannot,  however,  be  taken  ad- 
vantage of  by  general  demurrer.  Be- 
lanewsky  v.  Gallaher,  105  N.  Y.  Supp. 
77. 

39.  Ala. — Lipscomb  r.  Seaman,  151 
Ala.  333,  44  So.  46.  Conn.— Andrews  v. 
Thayer,  40  Conn.  156.  Me. — Shorey  v. 
Chandler,  80  Me.  409,  15  Atl.  223.  N.  J. 
Taylor  v.  New  Jersey  Title  G.  &  T.  Co., 
70  N.  J.  L.  24,  56  Atl.  152.  N.  Y. 
Worden  v.  Eanger,  121  N.  Y.  Supp.  271; 
Challis  v.  Osborn,  16  Abb.  Pr.  (N.  S.) 
80. 

Allegation  of  services  rendered  for 
"a  long  period  of  time,"  held  too  in- 
definite. Cooper  v.  Claxton,  122  Ga. 
596,  50  S.  E.  399. 

Averment  of  occurrence  in  the 
"night  time,"  held  sufficient.  City  of 
Laporte  v.  Osborn,  43  Ind.  App.  100, 
86  N.  E.  995;  Grau  V.  Grau,  37  Ind. 
App.  635,  77  N.  E.  816. 

An  averment  in  the  answer  that 
plaintiff  agreed  to  enter  into  partner- 
ship with  the  defendant  "during  the 
coming  season  of  1892,"  was  held 
sufficient  in  the  absence  of  special  ex- 
ception on  the  ground  of  uncertainty. 
Henry  v.  McCardell,  15  Tex.  Civ.  App. 
497,  40  S.  W.  172. 

Vol.  IV 


The  present  tense  used  in  a  complaint 
presumably  refers  to  the  time  when  the 
action  was  begun,  but  this  presump- 
tion is  subject  to  other  allegations  in- 
dicating some  different  date.  Curran  v. 
Arp,  125  N.  Y.  Supp.  758. 

"On  or  About." — Laying  the  time 
"on  or  about"  is  not  objectionable 
under  some  circumstances.  Mich. 
Hamilton  v.  Ingham,  Circuit  Judge,  84 
Mich.  393,  47  N.  W.  681.  N.  H—  Smith 
v.  Boston  C.  &  E.  Co.,  36  N.  H.  458.  N. 
Y.— Devlin  v.  Boyd,  69  Hun  328,  23  N. 
Y.  Supp.  523. 

Continuous  Wrong.— But  where  the 
wrong  complained  of  is  exaggerated  by 
continued  repetition,  the  time  may  be 
laid  accordingly  for  such  period,  or 
from  a  certain  day  of  beginning  to 
the  commencement  of  the  action.  2 
Chit.   PI.   331-42,   354,   429-37. 

Or  if  the  repetition  was  not  continu- 
ous, but  at  numerous  disconnected 
times,  it  may  be  laid  as  on  divers  days 
(iJiirrsis  diebus)  between  certain  speci- 
fied times,  thus  avoiding  a  multiplicity 
of  suits  or  numerous  counts  in  the  one 
declaration.  Earl  of  Manchester  V. 
Vale,  1  Saund.  23n.  1,  85  Eng.  Eeprint 
25;  2  Chit.  PI.  367. 

40.  U.  S.— Eastman  v.  Bodfish,  1 
Story  528,  8  Fed.  Cas.  No.  4,255.  La. 
Eiley  v.  Wilcox,  12  Eob.  648.  N.  Y. 
Lvons  V.  Miller,  10  Misc.  43,  30  N.  Y. 
Supp.  832.  S.  C— Beck  v.  Pearse,  1 
Bailey  154.  Eng.— Mellor  v.  Walker,  2 
Saund.  1,  5  a.  b.  (n.  3),  85  Eng.  Ee- 
print 524;  Lee  v.  Eogers,  1  Lev.  110, 
83   Eng.  Eeprint  322. 

In  Erwin  v.  Central  Union  Tel.  Co., 
148  Ind.  365,  47  N.  E.  663,  it  was  held 
that  an  allegation  of  ownership  at  a 
time  passed  was  not  sufficient  to  sus- 
tain a  right  dependent  on  present 
ownership. 

Usury.— Time  is  material  in    an    ac- 
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Another  disadvantage  of  not  laying  the  time  with  certainty  is  that, 
even  though  objection  is  not  raised  to  the  statement,  the  presumption 
will  be  against  the  pleader.41 

Written  Instruments.  —  And  also  when  the  day  is  an  essential  part  of 
the  description  of  a  written  instrument,  such  as  a  note,  bond,  record, 
or  specialty,  it  must  be  truly  and  clearly  stated,  else  the  proof  will 
not  support  the  pleading.43 

Parol  Contracts.  —And  though  a  parol  contract  can,  strictly  speak- 
ing, have  no  date,  yet  it'  the  terms  of  the  contract  itself  involve  time, 
such  must  be  stilted  with  the  same  certainty  as  when  the  contract  is 
written.43 

3.  In  the  Plea.  —  The  plea  should  follow  the  day  laid  in  the  dec- 
laration, when  the  time  is  not  material,  so  that  the  facts  of  defense  shall 
appear  to  have  occurred  on  the  same  day  as  those  of  the  cause  of  ac- 
tion.44 But  if  the  nature  of  the  defense  is  such  as  to  make  the  time 
material,  the  defendant  will  not  be  held  to  that  laid  in  the  declaration, 
else  the  plaintiff,  by  an  incorrect  statement  of  time,  could  prevent  a 
just  defense.45 


tion  for  usurv.  Carlisle  V.  Trears.  Cowp. 
671,  98  Eng.' Reprint  1300. 

Breaking  Prison. — In  Allen  v.  Smith, 
12  N.  J.  L.  159,  the  day  of  breach  of 
prison  was  laid  on  May  first,  but  the 
evidence  showed  the  earliest  day  to  be 
May  19th  or  20th,  but  it  was  said  that 
although  the  day  should  have  been  laid 
on  or  after  that  on  which  the  breach 
took  place  this  could  not  be  first  ob- 
jected to  on  appeal,  the  question  not 
having  been  raised  at  the  trial. 

41.  Charlie's  Transfer  Co.  t\  Malone, 
159  Ala.  325,  48  So.  705;  Foss  v.  Peo- 
ple's Gas,  Light  &  C.  Co.,  145  111.  App. 
215. 

42.  Whitaker  v.  Bramson,  2  Paine 
209,  29  Fed.  Cas.  No.  17,526.  Colo. 
Manning  v.  Haas,  5  Colo.  37.  7  "ich. 
Howland  r.  Davis,  40  Mich.  545.  N.  Y. 
Worden  v.  Ranger,  121  N.  Y.  Supp.  271. 
Eng.— Green  v.  New  River  Co.,  4  T.  R. 
589,  100  Eng.  Reprint  1192;  Stafford 
v.  Forcer.  10  Mod.  311,  313,  88  Eng. 
Reprint  742. 

If  the  plaintiff  relies  on  a  day  of  de- 
livery different  from  the  date  of  the 
instrument,  he  should  aver  it,  to  avoid 
a  variance,  since  the  two  dates  would 
otherwise  be  presumed  to  be  the  same. 
Cabell  p.  Vaughan,  1  Saund.  291,  n.  1, 
85   Eng.  Reprint  389. 

43.  Me.— Wellington  v.  Milliken,  82 
Me.  58,  19  Atl.  90.  Minn.— Lockwood 
V.  Bigelow,  11  Minn.  113.  Tex. — Grimes 
v.  Hagood,  19  Tex.  246.    Eng.— Carlisle 


v.   Trears,  2   Cowp.   671,    98    Eng.    Re- 
print 1300. 

44.  Hawe  v.  Planner,  1  Saund.  10, 
85  Eng.  Reprint  13.  See  also  Earl  of 
Manchester  v.  Vale,  1  Saund.  3n.  1,  85 
Eng.  Reprint  25. 

Thus,  in  a  justification  in  trespass, 
all  acts  must  have  occurred  at  the  same 
time,  and  the  defendant  must  there- 
fore follow  the  time  laid  in  the  declar- 
ation. (Primer  r.  Philips,  1  Balk.  222, 
91  Eng.  Reprint  197),  unless  the  nature 
of  the  defense  makes  it  necessary  to 
lay  a  different  day.  (Mellor  V.  Walker, 
2  "Saund.  1,  5,  a,  'b.  n.  3,  85  Eng.  Re- 
print  524). 

45.  Expressions  of  time  used  in  the 
answer  refers  to  the  time  of  the  an- 
swer. American  Mut.  Aid  Soc.  v.  Quire, 
8  Kt.  L.  Rep.  101;  Parker  v.  McKean, 
34  N.  H.  375. 

If  the  defendant  in  trespas  admits 
the  trespass,  he  may  state  a  justifica- 
tion, which  is  a  legal  bar  to  the  action, 
at  a  different  time,  if  he  conclude  with 
an  avernn  :it  that  it  is  the  same  tres- 
pass set  out  in  the  declaration.  Mellor 
0.  Walker,  2  Saund.  1,  85  Eng.  Reprint 
533,  and  cases  there  cited.     (Note  3). 

If  the  replication  then  vary  from 
the  day  of  the  declaration,  it  is  no  de- 
parture, unless  the  time  is  material. 
Smith  V.  Hillier,  Cro.  Eliz.  167,  78  Eng. 
Reprint  425;  Weblv  V.  Palmer,  1  Salk. 
222,  91  Eng.  Reprint  197. 

So,    where    the     defendant     justifies 
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C.  Place.  —  The  place  of  every  traversable  fact  must  be  laid  with 
certainty,  that  is,  within  a  specified  county  and  city,  town  or  village.46 

This  was  necessary  at  common  law  because  every  issue  of  fact  was 
triable  by  a  jury  of  the  vicinage,  on  the  presumption  that  persons  of 
the  immediate  neighborhood  were  best  able  to  know  the  facts  in  dis- 
pute. But  if  the  jurisdiction  of  the  court  is  otherwise  determined  it 
is  not  necessary  to  lay  the  action  in  the  county.47 

Place  When  Material.  —  The  bearing  of  the  place  alleged  as  the  venue 
of  the  trial,  will  be  fully  considered  under  that  title.  Aside  from  the 
laying  of  the  venues,  however,  the  particulars  as  to  the  place  of  the 
occurrence  of  the  circumstances  on  which  the  action  is  based  need 
not  generally  be  alleged  unless  material  to  the  cause  of  action.48 

Place,  just  as  time,  may  become  of  importance  from  the  terms  of 
the  contract  itself  and  as  a  part  of  it,  and  must  then  be  alleged  with 
certainty,  aside  from  its  bearing  on  the  venue  of  the  trial.49     Thus, 


under  process,  he  must  lay  the  day 
differently  from  that  in  the  declaration, 
if  the  date  of  his  process,  which  he 
must  state,  makes  it  necessary.  Bell 
V.    Wardell,   Willes    (Eng.)    202. 

The  same  rule  applies  to  matters  of 
discharge,  such  as  a  prior  judgment, 
accord  and  satisfaction,  payment,  etc. 
Fletcher  v.  Hennington,  2  Burr.  944,  97 
Eng.  Eeprint  646;  Willis  v.  MacCar- 
mick,  2  Wils.  150,  95  Eng.  Eeprint 
736. 

46.  King  v.  Holland,  5  T.  R.  620, 
101  Eng.  Reprint  340;  Oates  v.  Machen, 
1  Strange  595,  93  Eng.  Reprint  721; 
Hubbard's  case,  Cro.  Eliz.  78,  78  Eng. 
Reprint   338. 

An  allegation  that  the  defendant 
company  "did  the  23rd  day  of  July, 
1902,  undertake  to  transport  from  Liz- 
ella,  Bibb  County,  Ga.,  to  Atlanta, 
etc.,"  indicates  with  sufficient  cer- 
tainty that  the  cause  of  action  arose 
in  Bibb  County.  Macon  &  B.  R.  Co.  v. 
Walton,  127  Ga.  294,  56  S.  E.  419. 

In  transitory  actions,  where  the 
place  is  not  material,  the  defendant 
should  follow  that  laid  in  the  declara- 
tion. Wright  v.  Ramscot,  1  Saund.  82, 
85  Eng.  Reprint  92;  Bullock  v.  Smith, 
Cro.   Eliz.   174,   78   Eng.   Reprint   431. 

Departure  in  Replication. — If  the 
defense  is  necessarily  laid  in  a  different 
place  "the  plaintiff,  in  his  replication, 
by  following  the  defendant  to  another 
way,  does  not  depart,  because  it  was 
not  materially  alleged  in  the  declara- 
tion, and  a  departure  must  be  from 
something  that  is  material."  Holt,  C. 
J.,  in  Primer  v.  Philips,  1  Salk.  222,  91 
Eng.   Reprint   197. 
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See  the  title,  "Replication  or  Re- 
ply." 

47.  Massucco  V.  Tomassi,  80  Vt.  186, 
67  Atl.  551. 

Federal  Courts. — Place  is  of  import- 
ance when  a  ground  for  the  jurisdic- 
tion to  the  federal  courts,  since  they 
have  no  jurisdiction  except  such  as  is 
prescribed  in  the  constitution  and  is 
conferred  upon  them  by  the  acts  of 
Congress.  The  complaint,  therefore, 
must  show  affirmatively  that  the  case 
is  one  which  falls  within  such  rules. 
Southern  R.  Co.  v.  King,  217  U.  S.  524, 
30  Sup.  Ct.  594,  54  L.  ed.  868,  160  Fed. 
332,  87  C.  C.  A.  284;  Postal  Tel.  Co.  v. 
Alabama,  155  U.  S.  482,  15  Sup.  Ct.  192, 
39  L.  ed.  231;  Metcalf  V.  Watertown, 
128  U.  S.  586,  9  Sup.  Ct.  173,  32  L.  ed. 
543;  Fergus  Falls  v.  Fergus  Water  Co., 
72  Fed.  875,  19  C.  C.  A.  212;  O'Connor 
v.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa) 
117  N.  W.  979. 

An  indictment  charging  a  crime  "on 
the  high  seas  and  within  the  jurisdic- 
tion of  this  court,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of 
the  said  United  States  of  America,  and 
out  of  the  jurisdiction  of  any  particu- 
lar state  of  the  said  United  States  of 
America,  in  and  on  board  of  a  certain 
American  vessel,"  held  by  Mr.  Chief 
Justice  Fuller  sufficient  to  show  the 
locality  of  the  offense.  Andersen  v. 
United  States,  170  U.  S.  481,  18  Sup. 
Ct.   689,  42  L.   ed.   1116. 

48.  Smith  v.  Irvin,  92  N.  Y.  Supp. 
1146. 

49.  Ind.— Evansville  &  P.  T.  Co.  v. 
Broerman,  40  Ind.  App.  47,  80  N.  E. 
972.  Ky.— Miley  v.  O'Hearn,  13  Ky.  L. 
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in  an  action  against  a  town  for  injuries  received  by  reason  of  a  de- 
fective sidewalk,  the  plaint  iff  was  required  to  state  on  which  side  of 
the  street  and  in  what  particular  locality  the  accident  occurred.50 

The  situs  of  real  property  should  be  laid  with  such  certainty  as  the 
nature  of  the  action  may  require,11  and  preferably  by  its  legal  descrip- 
tion." 

D.  Facts.  —  1.  On  the  Part  of  the  Plaintiff.  —  The  facts  consti- 
tuting the  cause  of  action  should  be  set  out  in  the  declaration  or  pe- 
tition in  an  orderly,  concise,  and  positive  manner,  without  unneces- 
sary repetition,  prolixity,  ambiguity  or  vagueness.83  The  use  of  the 
words  "certain,"  "reasonable,"  "duly,"  "proper,"  etc.,  will  not  aid 
a  statement  which  lacks  the  necessary  certainty,  since  they  amount  to 
a  mere  conclusion  of  the  pleader  unless  he  also  show  the  facts  which 
render  the  matter  certain  or  reasonable,  etc." 

Separate  Paragraphs.  —  Certainty  and  clearness  are  promoted  by 
proper  paragraphing  and  by  separately  stating  and  numbering  each 
cause  of  action,  and  this  is  now  generally  required  by  statute.65 


Rep.  834,  18  S.  W.  529.  Tex.— Plummer 
v.  Marshall  (Tex.  Civ.  App.),  126  S.  W. 
1162. 

50.  City  of  Huntington  v.  Stuver, 
41  Ind    App.  171,  83  N.  E.  518. 

51.  Board  of  Comrs.  v.  Wagner,  138 
Ind.  609,  38  N.  E.  171;  Saxe  v.  City 
of  Burlington,  70  Vt.  449,  41   Atl.  438. 

52.  Kelley  v.  Houts,  38  Ind.  App. 
474,  66  N.  E.  4o3.  In  this  case  the  de- 
scription as  "the  jorth  half  of  lots 
43,  44,  45  in  Reichelderfer 's  addition 
to  the  plat  of  the  town  of  Harlan, 
being  in  the  southwest  %  of  the  south- 
west 14  °^  8ec-  28,  township  32  north, 
of  range  14  east,"  was  held  not  too  in- 
definite to  furnish  means  of  identify- 
ing the  property. 

53.  Ark.— Conant  r.  Storthz,  69  Ark. 
209,  62  S.  W.  .415.  Cal  —  Buell  V.  Cory, 
50  Cal.  639.  Fla  —  Gainesville  &  G.  R. 
Co.  v.  Peck,  55  Fla.  402,  46  So.  1019. 
Ga  —  Jones  v.  Ezell,  134  Ga.  553,  68  S. 
E.  303.  Ind.— Heltonville  Mfg.  Co.  t\ 
Fields,  138  Ind.  58,  36  N.  E.  529;  I.  F. 
Force  Handle  Co.  v.  Hisev  (Ind.  App.), 
94  N.  E.  229.  Ky.— Lafayette  Agr.  Wks. 
v.  Trustees,  etc.,  4  Ky.  L.  Rep.  447.  La. 
Goldsmith  v.  Virgin,  122  La.  831,  48 
So.  279.  Me. — Ferguson  v.  National 
Shoemakers,  79  Atl.  469.  Mass. — Kings- 
ley  v.  Bill,  9  Mass.  198.  Mo. — Linville 
v.  Green,  125  Mo.  App.  289,  102  S.  W. 
67.  Mont. — Hosty  v.  Moulton  Water 
Co.,  39  Mont.  310,  102  Pac.  568.  N.  J. 
Ferguson  r.  Western  Union  Tel.  Co.,  64 
N.  J.  L.  222,  44  Atl.  849.  N.  Y.— Dorr 
v.  MillB,  3  Civ.  Proc.  7.  Ore.— Ireland 


v.  Ward,  51  Ore.  102,  93  Pac.  932;  Gir- 
oux  Amalgamator  Co.  v.  White,  21  Ore. 
435,  28  Pac.  390.  S.  C— Epstin  v.  Ber- 
man,  78  S.  C.  327,  58  S.  E.  1013.  Wash. 
Washington  D.  &  I.  Co.  V.  Cannel  Coal 
Co.,  45  Wash.  462,  88  Pac.  836. 

Participial  phrases  do  not  satisfy  the 
rule.  Evansville  E.  R.  Co.  V.  Folz  (Ind.), 
93   N.   E.   866. 

54.  Ede  v.  Cuneo,  126  Cal.  58  Pac. 
538;  Guy  v.  Washburn,  23  Cal.  Ill; 
Elliott  v.  Hardy,  3  Bingh.  61,  11  E.  C. 
L.  30;  Everard  v.  Paterson,  6  Taunt. 
645,  1  E.  C.  L.  502;  Andrews  v.  White- 
head, 13  East  102,  104  Eng.  Reprint 
306;  Greene  v.  Jones,  1  Saund.  293,  85 
Eng.   Reprint   407. 

55.  Ga. — Cooper  v.  Robert  Portner 
Brew.  Co.,  112  Ga.  894,  38  S.  E.  91. 
Ind.— Wabash,  St.  L.  &  P.  R.  Co.  v. 
Booker,  90  Ind.  581.  Kan. — New  v. 
Smith,  73  Kan.  174,  84  Pac.  1030; 
Atchison,  T.  &  S.  F.  R.  Co.,  v.  Board 
of  Comrs.,  51  Kan.  617,  33  Pac.  312. 
Neb.— Chicago,  R.  I.  &  P.  R.  Co.  v. 
O'Neill,  58  Neb.  239,  78  N.  W.  521; 
Schuyler  Nat.  Bank  v.  Bollong,  24  Neb. 
821,  40  N.  W.  411.  N.  Y—  Mutual  L. 
Ins.  Co.  v.  Raymond,  103  N.  Y.  Supp. 
839;  Fisher  v.  New  Yorker  Staats- 
Zeitung,  100  N.  Y.  Supp.  185;  People 
v.  Sheriff,  79  N.  Y.  Supp.  783;  Oakley 
V.  Tuthill,  7  Civ.  Proc.  339.  Ohio—  Ma- 
gruder  v.  McCandlis,  3  Ohio  Dec.  (Re- 
print) 269.  S.  C. — Sahlman  v.  Mutual 
Reserve  F.  L.  Assn.,  53  S.  C.  183,  31  S. 
E.  50;  Reed  v.  Northeastern  R.  Co.,  37 
S.  C.  42,  16  S.  E.  289.  Wyo.— Miskim- 
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Repetition. —  The  rule  of  certainty  does  not  require  unnecessary  rep- 
etition of  words  or  paragraphs  provided  reference  can  be  made  to 
them  without  ambiguity,  so  that  they  will  be  identified  clearly.06 

Ultimate  Not  Evidentiary  Facts.  —  Though  the  declaration,  or  com- 
plaint, should  set  out  the  ultimate  facts  out  of  which  the  rights  and 
liabilities  sought  to  be  enforced  arise,  the  circumstances  out  of  which 
these  facts  arose,  need  not  be  set  forth  in  detail.57  This  does  not  justify 
a  niere  statement  of  conclusions,  whether  of  law  or  of  fact,  without 
pleading  the  facts  from  which  they  are  drawn,  otherwise  the  de- 
fendant would  be  uncertain  as  to  what  acts  or  omissions  he  would 
be  called  upon  to  defend.58 


mons  v.  Moore,  10  Wyo.  41,  65  Pac. 
1000. 

A  motion  to  paragraph,  not  demurrer, 
is  the  proper  remedv.  Louisville  &  N. 
R,  Co.  V.  Com.,  102  Ky.  300,  43  S.  W. 
458. 

The  defendant  may  be  required,  on 
motion,  to  separately  state  and  num- 
ber his  counter-claims.  Wagner  V.  Rosen- 
thal, 121  N.  Y.  Supp.  1109. 

One  Cause  of  Action. — But  a  motion 
to  make  more  definite  and  certain  by 
stating  the  causes  of  action  separately 
will  be  denied  if  the  facts  as  stated 
may  all  constitute  but  one  cause  of  ac- 
tion. Du  Bose  v.  Kell,  72  S.  C.  208,  51 
S.  E.  692.  A  similar  rule  applies  to 
the  answer.  Steiffel  v.  Tolhurst,  32 
Misc.  469,  66  N.  Y.  Supp.  538. 

56.  U.  S.— Hoffman  v.  Wilson,  134 
Fed.  844,  67  C.  C.  A.  434,  affirming  130 
Fed.  694,  65  C.  C.  A.  14,  which 
reversed  123  Fed.  9S4.  Fla.— Flor- 
ida Cent.  &  P.  R.  Co.  v.  Fox- 
worth,  41  Fla.  1,  25  So.  338,  79  Am.  St. 
Rep.  149.  N.  J. — Opdycke  v.  Easton  & 
A.  R.  Co.,  68  N.  J.  L.  12,  52  Atl.  243. 
N.  Y. — Woods  v.  Armstrong,  29  Misc. 
660,  62  N.  Y.  Supp.  759.  R.  I.— Fellows 
V.  Chipman,  26  B.  I.  196,  58  Atl.  663. 
Wash.— Sly  v.  Palo  Alto  Gold  Min.  Co., 
28  Wash.  485,  68  Pac.  871.  Wyo.— Ram- 
sev  v.  Johnson,  7  Wyo.  392,  52  Pac. 
1084. 

The  rule  in  Indiana  is  that  facts 
averred  in  one  paragraph  of  a  plead- 
ing cannot  be  made  a  part  of  another 
paragraph  by  referring  thereto.  Corbey 
v.  Ropers,  152  Ind.  169,  52  N.  E.  748. 
But  this  is  construed  not  to  require 
the  repetition  of  the  names  of  the  par- 
ties, or  of  description  of  persons  or 
property  which  can  be  clearly  identi- 
fied by  reference.  Thompson  V.  Ed- 
wards, 85   Ind.  414. 
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57.  TJ.  S. — De  Hierapolis  v.  Law- 
rence, 115  Fed.  761;  Muser  v.  Robert- 
son, 17  Fed.  500.  Cal.— Miles  v.  Mc- 
Dermott,  31  Cal.  271.  Conn.— Usher  v. 
Waddingbam,  62  Conn.  412,  26  Atl.  538. 
la. — Brainard  v.  Simmons,  58  Iowa  464, 
9  N.  W.  382,  12  N.  W.  484.  Kan.— At- 
chison, T.  &  S.  F.  R.  Co.  v.  Davis,  70 
Kan.  578,  79  Pac.  130.  Ky.— Friend  v. 
Allen,  21  Ky.  L.  Rep.  1765,  56  S.  W. 
418;  O'Brien  v.  City  of  Covington,  11 
Ky.  L.  Rep.  813.  Md.— Phila.  B.  &  W. 
R.  Co.  V.  Allen,  102  Md.  110,  62  Atl. 
245.  Mich.— Schwab  v.  Mabley,  47  Mich. 
572,  11  N.  W.  390.  N.  Y.— Kain  v. 
Larkin,  141  N.  Y.  144,  36  N.  E.  9; 
Brown  V.  Champlin,  66  N.  Y.  214;  Tal- 
man  v.  Rochester  City  Bank,  18  Barb. 
123;  Williamson  v.  Wager,  90  App.  Div. 
186,  86  N.  Y.  Supp.  684;  Spies  c. 
Munroe,  35  App.  Div.  527,  54  N.  Y. 
Supp.  916;  United  Bldg.  Material  Co. 
v.  Odell,  67  Misc.  584,  123  N.  Y.  Supp. 
313.  Okla  — City  of  Guthrie  v.  Finch, 
13  Okla.  496,  75  Pac.  288. 

See  generally  the  title,  "Complaint 
and   Declaration." 

The  petition,  in  Friend  V.  Alles,  21 
Ky.  L.  Rep.  1765,  56  S.  W.  418,  was 
held  bad  because,  though  the  facts 
were  set  out  in  detail,  it  was  uncertain 
whether  the  palintiffs  sought  to  re- 
cover because  the  defendants  had 
wrongfully  caused  the  property  to  be 
placed  in  the  hands  of  a  receiver,  or 
whether  the  claim  was  for  damages 
on  account  of  an  injunction  wrongfully 
obtained. 

58.  U.  S. — Cincinnati  Equip.  Co.  V. 
Degnan,  184  Fed.  834,  107  C.  C.  A.  158. 
Ala. — McElvane  v.  Central  R.  of  Ga. 
Co.,  54  So.  489;  Mobile  Elec.  Co.  t>. 
Sanges,  53  So.  176.  Cal. — Wyatt  v. 
Arnot,  7  Cal.  App.  221,  94  Pac.  86; 
School  Dist.  No.   2  v.  Shuch,  113   Pa*. 
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Excessive  certainty  is  not  required,  however,68  especially  if  too  great 
prolixity  would  result  therefrom,00  or  if  the  facts  are  peculiarly  or 
more  reasonably  supposable  to  be  within  the  knowledge  of  the  oppo- 
site party.01 

Nor  should  the  complaint  anticipate  possible  defenses,  since  it  is 
sufficient  for  the  plaintiff  to  make  out  a  prima  facie  case,  without  ex- 
cluding all  possible  intendments  against  him.02 


511.  Colo. — McLean  v.  Farmers'  High- 
line  C.  &  R.  Co.,  44  Colo.  1S4;  98  Pac. 
16.  Fla. — Heatheote  v.  Fairbanks, 
Morse  &  Co.,  53  So.  950;  Cohen  v. 
Doran,  58  Fla.  418,  51  So.  282.  Ga. 
Parham  &  Co.  v.  Potts-Thompson  L. 
Co.,  127  Ga.  303,  56  S.  E.  460;  Moore 
v.  Houston  Co.,  124  Ga.  898,  53  S.  E. 
506.  111.— Foss  v.  People's  Gas,  Light 
&  C.  Co.,  145  111.  App.  215.  Ind. 
King  v.  Laycock  P.  H.  Co.  (Ind.  App.), 
92  N.  E.  741.  Kan.— Union  Pac.  R.  Co. 
V.  City  of  Abilene,  78  Kan.  820,  98 
Pac.  224.  Ky.— Cary  v.  Mire,  143  Ky. 
63,  135  S.  W.  403;  Gordon  v.  City  Natl. 
Bank,  140  Ky.  47,  130  S.  W.  818;  Mu- 
tual Mfg.  Co.  v.  Chas.  Moore  &  Co., 
137  Ky.  130,  125  S.  W.  267.  La.— State 
v.  Ilackley,  124  La.  854,  50  So.  772. 
Mont. — Kipp  v.  Davis-Daly  Copper  Co., 
41  Mont.  509,  110  Pac.  237.  N.  J.— Es- 
slinger  v.  Boehm,  79  Atl.  267.  N.  Y. 
Binkowski  v.  Moskiewitz,  128  N.  Y. 
Supp.  803;  Hodgins  V.  Bingham,  126 
N.  Y.  Supp.  493.  N.  C— J.  I.  Case 
Threshing  Maeh.  Co.  V.  Feezer,  152  N. 
C.  516,  67  S.  E.  1004.  Okla  — Smith  c. 
Board  of  Comrs.,  26  Okla.  819,  110  Pac. 
669.  S.  C— Lee  v.  Northwestern  R.  Co., 
84  S.  C.  125,  65  S.  E.  1031.  Tex.— Moss 
v.  Whitson  (Tex.  Civ.  App.),  130  S.  W. 
1034;  Ft.  Worth  &  R.  G.  R.  Co.  v. 
Brown,  45  Tex.  Civ.  App.  376,  101  S.  W. 
266.  Wis. — Village  of  Prentice  v.  Nel- 
son, 134  Wis.  456,  114  N.   W.  830. 

In  Moss  v.  Whitson  (Tex.  Civ.  App.), 
130  S.  W.  1034,  the  plaintiff  alleged 
that  the  sheriff  searched  his  place  of 
business,  "without  legal  process  or 
authority  of  law,"  which  statement 
was  held  bad,  "as  a  mere  legal  con- 
clusion, and  not  the  statement  of  a 
fact."  If  the  sheriff  had  not  complied 
with  the  prerequisites  prescribed  by 
the  statute  "the  facts  in  relation 
thereto  should  have  been  specifically 
alleged." 

59%  Coughlin  v.  Blumenthal,  96  Fed. 
920;  Campbell  v.  Walker  (Del.),  76 
AtL  475. 


60.  Ind. — Equitable  Ins.  Co.  v. 
Stout,  135  Ind.  444,  33  N.  E.  623; 
Shilling  v.  State,  5  Ind.  443;  State  v. 
McCormack,  2  Ind.  305.  N.  Y.— Swing 
v.  Wanamaker,  139  App.  Div.  627,  124 
N.  Y.  Supp.  231.  Eng.— Barton  t;.  Webb, 
8  T.  R.  459,  101  Eng.  Reprint  1488; 
Cornwallis  v.  Savery,  2  Burr.  772,  97 
Eng.  Reprint  555;  Huggins  v.  Wise- 
man, Garth.   110,   90   Eng.   Reprint   669. 

61.  U.  S. — Hammer  v.  Kaufman,  2 
Bond  1,  11  Fed.  Cas.  No.  5,997.  Ala, 
Hartford  Fire  Ins.  Co.  V.  King,  106  Ala. 
519,  17  So.  707.  Cal.— Schaake  V.  En- 
gle  Aut.  Can.  Co.,  135  Cal.  472,  67 
Pac.  759.  Colo.— Union  Gold  Min.  Co. 
v.  Crawford,  29  Colo.  511,  69  Pac.  500. 
Ind. — Singer  Sewing  Mach.  Co.  v. 
Phipps  (Ind.  App.),  94  N.  E.  793.  Kan. 
Atchison  T.  &  S.  F.  Ry.  Co.  v.  Davis, 
70  Kan.  578,  79  Pac.  130.  Ky.— Reed 
t;.  Louisville  &  N.  R.  Co.,  104  Ky.  603, 
47  S.  W.  591,  48  S.  W.  416.  Mo.— 
Owens  v.  Geiger,  2  Mo.  39.  N.  Y. — 
People  V.  Dunlap,  13  Johns.  437;  Van 
Rensselaer  v.  Jones,  2  Barb.  643.  Ore. 
Cederson  v.  Oregon  R.  &  N.  Co.,  38  Ore. 
343,  62  Pac.  637,  63  Pac.  763.  S.  C. 
Hughes  v.  Orangeburg  Mfg.  Co.,  81  S.  C. 
354,  62  S.  E.  404.  Wis.— Cheney  v. 
Chicago  M.  &  N.  R.  Co.,  75  Wis.  223,  43 
N.  W.  1152. 

62.  V.  S.— Gittins  v.  Loper,  84  Fed. 
102.  Ga. — Social  Benevolent  Society  v. 
Holmes,  127  Ga.  586,  56  S.  E.  775;  Al- 
len v.  Powell,  125  Ga.  438,  54  S.  E. 
137.  111.— Morehouse  v.  Fowler,  69  111. 
App.  50.  Mo. — Hudson  v.  Wabash  R. 
Co.,  101  Mo.  13,  14  S.  W.  15.  N.  Y. 
Pearce  v.  Weidemeyer,  52  Misc.  456, 
102  N.  Y.  Supp.  505.  N.  C— Olive  v. 
Atlantic  Coast  Line  R.  Co.,  152  N.  C. 
279,  67  S.  E.  583.  Va.— Newport  News 
Pub.  Co.  v.  Beaumeister,  104  Va.  744, 
52  S.  E.  627. 

In  an  action  for  injury  to  his  wife 
plaintiff  need  not  allege  that  he  used 
reasonable  diligence  in  providing  med- 
ical attention,  since  if  he  neglected 
to  do  so,  such  fact  was  a  matter  to 
be  taken  advantage  of  in  mitigation  of 
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2.  On  the  Part  of  the  Defendant.  —  The  answer  should  admit  or 
deny  each  and  every  count  and  allegation  of  the  complaint  with  clear- 
ness and  certainty,  so  as  to  leave  no  doubt  in  the  minds  of  the  plaint- 
iff or  the  court  as  to  which  are  admitted  and  which  denied.63 

Negative  Pregnant.  —  A  denial  is  insufficient,  unless  it  completely 
negatives  the  plaintiff's  cause  of  action.  For  if,  though  in  form  a 
denial,  it  involves  or  admits  an  affirmative  implication,  it  is  bad  for 
uncertainty  and  ambiguity.64  This  frequently  arises  in  case  of  a  denial 
in  the  words  of  the  complaint,66  since  immaterial,  as  well  as  material 


damages  by  the  defense.  Indianapolis 
St.  R.  Co.  v.  Robinson,  157  Ind.  414, 
61  N.  E.  936. 

Part  payment  of  the  demand  sued 
on  need  not  be  alleged  by  the  plaintiff 
as  that  is  a  defense  which,  under  the 
Connecticut  practice  act  must  be  proved 
by  the  defendant.  Prince  v.  Takash,  75 
Conn.  616,  54  AtL  1003. 

Such  certainty  is  required  only  in 
estoppel.  Dovaston  v.  Payne,  2  H.  Bl. 
527.     See  supra,  I,  C,  3. 

63.  Ala.— -Jordan  v.  Emanuel,  167 
Ala.  176,  52  So.  310.  Ark.— Lott  v. 
Porter,  133  S.  W.  180;  Chicago,  R.  L. 
&  P.  R.  Co.  v.  State,  84  Ark.  409,  106 
S.  W.  199.  Mont. — Moore  v.  Murray, 
30  Mont.  13,  75  Pac.  513.  N.  Y.— 
Kraus  Eng.  Co.  V.  McKinnon,  66  Misc. 
181,  121  N.  Y.  Supp.  396;  Wertheim  V. 
Maintenance  Co.,  119  N.  Y.  Supp.  909. 
Tex. — Uecker  v.  Zuercher,  54  Tex.  Civ. 
App.  289,  118  S.  W.  149. 

It  is  sufficient  to  deny  that  the  de- 
fendant has  any  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as 
to  the  averments  of  the  complaint. 
Hinds  Noble  &  Eldredge  v.  Bonner, 
116  N.  Y.  Supp.  663. 

The  plaintiff  has  a  right  to  require 
the  answer  to  be  so  full  and  precise 
that  he  may  know  whether  the  defense 
is  to  involve  a  disputed  question  of 
fact,  or  to  depend  solely  on  a  question 
of  law.  Von  Valen  v.  Lapham,  5  Duer 
(N.   Y.)    689. 

The  facts  "must  be  set  out  with 
sufficient  certainty  and  fullness  to  in- 
dicate the  defense  and  apprise  plaint- 
iff of  what  he  is  called  upon  to  an- 
swer."  Mottu  v.  Davis,  151  N.  C.  237, 
65  S.  E.  969. 

64.  Bliss  Code  PI.  (3rd  ed.)  484; 
Wills'  Gould  PI.,  488,  et  seq.,  and  fol- 
lowing cases:  Ark. — J.  I.  Porter  Lum- 
ber Co.  V.  Hill.  72  Ark.  62,  77  S.  W. 
905.  Cal  —  Bartlett  Estate  Co.  v. 
Fraser,  11  Cal.  App.  373,  105  Pac.  130. 
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Colo. — Sargent  v.  Chapman,  12  Colo. 
App.  529,  56  Pac.  194;  Lozier  v.  Han- 
nan,  12  Colo.  App.  59,  54  Pac.  399. 
la. — Turner  v.  First  Nat.  Bank,  26 
Iowa  562.  Ky. — Green  v.  Dudley,  6  Ky. 
L.  Rep.  221.  Minn. — Stone  v.  Quaal,  36 
Minn.  46,  29  N.  W.  326.  Mont.— 
Bourke  v.  Butte  El.  &  P.  Co.,  33  Mont. 
267,  83  Pac.  470.  N.  Y.— Salters  v. 
Genin,  8  Abb.  Pr.  253.  Ore.— Hewitt 
v.  Huffman,  55  Ore.  57,  105  Pac.  98. 

See  generally  the  title  "Negative 
Pregnant." 

In  Missouri  and  Washington  a  nega- 
tive pregnant  is  only  a  formal  defect, 
and  is  not  construed  as  an  admission 
against  the  pleader.  St.  Louis  v.  Lamp 
Mfg.  Co.,  139  Mo.  App.  560  57O;  Bow- 
man's case,  67  Mo.  Api-  146,  150; 
O'Brien  v.  Seattle  Ice  Co.  43  Wash. 
217,  86  Pac.  399. 

65.  Cal.— Nolan  v.  Hentig,  138  Cal. 
281,  71  Pac.  440;  Landers  v.  Bolton, 
26  Cal.  393.  Colo.— Grand  Val.  Ir.  Co. 
v.  Lesher,  28  Colo.  273,  65  Pac.  44. 
Idaho. — Norris  V.  Glenn,  1  Idaho  590. 
Ind.— Hawkins  v.  State,  126  Ind.  294, 
26  N.  E.  43;  State  v.  Davis,  73  Ind. 
359.  Ind.  Ter.— Missouri  K.  &  T.  R. 
Co.  v.  Elliott,  2  Ind.  Ter.  407,  51  S. 
W.  1067.  Kan. — Miller  v.  Brumbaugh, 
7  Kan.  343.  Ky. — Phoenix  Ins.  Co.  v. 
Trustees,  7  Ky.  L.  Rep.  671.  Mass. 
Whiting  v.  Price,  169  Mass.  576,  48  N. 
E.  772.  Mont. — Yonk  v.  Bordeaux,  29 
Mont.  74,  74  Pac.  77.  Neb.— Storey  v. 
Kerr,  2  Neb.  (Unof.)  568,  89  N.  W.  601, 
N.  Y. — Levin  &  Meyer  Contract.  Co.  v. 
Jackson,  92  N.  Y.  Supp.  307;  Shepard 
V.  Wood,  116  App.  Div.  861,  102  N.  Y. 
Supp.  306;  Pascekwitz  v.  Richards,  37 
Misc.  250,  75  N.  Y.  Supp.  291;  Kelly 
V.  Sammis,  25  Misc.  6,  53  N.  Y.  Supp. 
825.  Ore. — Moser  v.  Jenkins,  5  Ore. 
447.  S.  C. — Curnow  v.  Phoenix  Ins. 
Co.  46  S.  C.  79,  24  S.  E.  74.  Utah.— 
Rock  Spring  C.  Co.  v.  Salt  Lake  San. 
Assn.,  7  Utah  158,  25  Pac  742.     Wia. 
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averments  are  thus  put  in  issue,  and,  hence,  the  substantial  claim  of 
the  plaintiff  may  not  be  directly  denied.88 

Similarly,  a  denial  in  the  conjunctive  is  uncertain,  because  it  is  not  in- 
consistent with  an  admission  of  the  truth  of  all  the  averments,  except 
one,  and  even  this  one  is  not  identified,  if  there  be  more  than  two.87 
This  fault  usually  occurs  in  a  specific  traverse,  but  even  a  general 
denial  may  be  obnoxious  to  this  objection,  in  which  case  the  denial 
must  be  made  with  greater  certainty.0* 

Plea  of  Estoppel.  —  Though  the  rule  of  certainty  is  in  general  less 
strictly  applied  to  the  answer,  as  noted  above,08  yet  if  the  defense  is 
that  of  estoppel,  then  it  must  partake  of  the  highest  degree  of  cer- 
tainty, not  only  traversing  the  allegations  of  the  complaint,  but  going 
further,  and  alleging  such  affirmative  facts  as  will  exclude  other  pos- 
sible adverse  assumptions.70 

Affirmative  defenses  should  be  set  forth  with  the  same  certainty  as 
would  be  required  in  a  complaint  or  declaration.71 


Argard  r.  Parker,  81  Wis.  581,  51  N. 
W.  1012;  Cuthbert  V.  Appleton,  24  Wis. 
383. 

But  if  the  words  are  material,  as 
Betting  out  a  written  instrument  in 
haec  verba,  a  denial  in  those  words 
is  good.  Higgins  v.  Graham,  143  Cal. 
131,   76  Pac.   898. 

66.  Akin  v.  Gooch,  2  Bush.  (Ky.) 
666;  Peters  v.  McPherson  (Wash.),  114 
Pac.   188. 

67.  Cal.— Young  v.  Miller,  63  Cal. 
302;  Leroux  V.  Murdoch,  51  Cal.  541; 
Bradbury  v.  Cornise,  46  Cal.  287.  Mass. 
Whiting  v.  Price,  169  Mass.  576,  48  N. 
E.  772,  61  Am.  St.  Rep.  307.  Minn. 
Pullen  V.  Wright,  34  Minn.  314,  26  N. 
W.  394.  Neb. — Leavitt  v.  Bartholomew, 
93  N.  W.  856.  N.  Y. — Metropolitan 
Bank  v.  Lood,  1  Abb.  Pr.  185;  Young 
v.  Catlett,  6  Duer  437;  Pascekwitz  v. 
Richards,  37  Misc.  250,  75  N.  Y.  Supp. 
291;  Kelly  V.  Sammis,  25  Misc.  6,  53 
N.  Y.  Supp.  825;  Leibovitz  v.  Utopia 
Land  Co.,  107  N.  Y.  Supp.  135;  Levin 
&  Meyer  C.  Co.  v.  Jackson,  92  N.  Y. 
Supp.  307.  Okla. — Jackson  v.  Green, 
13  Okla.  314,  74  Pac.  502;  Spencer  v. 
Turncy,  5  Okla.  683,  49  Pac.  1012.  Wis. 
Grimm  v.  Town  of  Washburn,  100  Wis. 
229    75  N.  W.  984. 

68.  Steele  v.  Thayer,  36  Minn.  174, 
30  N.  W.  758;  Stone  v.  Quaal,  36  Minn. 
46,  29  N.  W.  326;  Coleman  v.  Pearce, 
26  Minn.  123,  1  N.  W.  846;  Moulton  v. 
Thompson,  26  Minn.  120,  1  N.  W.  836; 
Pottgieser  V.  Dorn,  16  Minn.  204;  Welch 
p.  Adams,  87  Neb.  681,  127  N.  W.  1064. 

69.  I,  B,  L 


70.  U.  S. — St.  Louis  Smelting,  etc., 
Co.  v.  Green,  13  Fed.  208;  Wythe  *. 
Salem,  4  Sawy.  88,  30  Fed.  Cas.  No. 
18,121.  Ala. — Richards  v.  Daughcrty, 
133  Ala.  569,  31  So.  934;  Hall  V.  Hen- 
derson, 126  Ala.  449,  28  So.  531.  Cal. 
Bashore  v.  Parker,  146  Cal.  525,  80 
Pac.  707;  Carpey  v.  Dowdell,  115  Cal. 
677,  47  Pac.  695.  Colo. — Beals  v.  Cone, 
27  Colo.  473,  62  Pac.  948.  111.— Par- 
sons v.  Case,  45  111.  296;  Diblee  v. 
Davidson,  25  111.  403.  Ind. — Baals  v. 
Stewart,  109  Ind.  371,  9  N.  E.  403; 
Patterson  v.  Nixon,  79  Ind.  251.  Kan. 
Donnell  V.  Reese,  6  Kan.  App.  563,  51 
Pac.  584.  Ky.— Stith  v.  Carter,  22  Ky. 
L.  Rep.  1488,  60  S.  W.  725;  Asher  V. 
Fuson,  20  Ky.  L.  Rep.  33,  45  S.  W. 
233.  Mo. — Weise  v.  Moore,  22  Mo. 
App.  530.  Mont. — Meyendorf  v.  Froh- 
ner,  3  Mont.  282.  Neb. — Henderson  v. 
Kentzer,  56  Neb.  460,  76  N.  W.  881. 
N.  C. — Porter  v.  Armstrong,  134  N.  C. 
447,  46  S.  E.  997.  Ore.— Haun  v.  Mar- 
tin, 48  Ore.  304,  86  Pac.  371.  E.  I.— 
Granite  Bldg.  Corp.  v.  Greene,  25  R, 
I.  586,  57  Atl.  649.  S.  D.— McQueen  v. 
Bank  of  Edgemont,  20  S.  D.  378,  107 
N.  W.  208.  Tex. — Anderson  v.  Walker, 
93  Tex.  119,  53  S.  W.  821.  Wash.— In- 
terstate Sav.  &  L.  Assn.  v.  Knapp,  20 
Wash.  225,  55  Pac.  48,  931.  Eng.— 
Dovaston  v.  Payne,  2  H.  Bl.  527. 

71.  Ala.  —  City  of  Montgomery  v. 
Wyehe,  53  So.  786;  Scott  &  Sons  v. 
Rawls,  159  Ala.  399,  48  So.  710;  Nor- 
wich Fire  Ins.  Co.  v.  Prude,  156  Ala, 
565,  46  So.  974.  Colo.— School  Diet. 
No.  9  v.  Shuck,  49  Colo.  526,  113  Pac 
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The  defense  of  contributory  negligence  is  not  well  pleaded  by  a  gen- 
eral allegation  that  the  injury  complained  of  resulted  from  the  negli- 
gence of  the  plaintiff,  but  the  facts  constituting  such  negligent  con- 
duct should  set  out  as  clearly  and  specifically  as  possible.72  A  general 
averment  is  sufficient  in  some  states,73  however,  and  if  the  pleading 


511.  111. — Morehouse  v.  Fowler,  69  111. 
App.  50.  la. — Thorn  v.  Hambleton,  149 
Iowa  214,  128  N.  W.  393.  Ky.— Gor- 
don v.  City  Nat.  Bank,  140  Ky.  47, 
130  S.  W.  818;  Horn  v.  Bates,  114  S.  W. 
763.  Miss. — Wyse  v.  Dandridge,  35 
Miss.  672,  72  Am.  Dec.  149.  Mo. — 
Sissel  v.  St.  Louis  &  S.  F.  R.  Co.,  214 
Mo.  515,  113  N.  W.  1104.  N.  Y.— Gib- 
son v.  McDonald,  123  N.  Y.  Supp.  504; 
Wertheim  v.  Maintenance  Co.,  119  N. 
Y.  Supp.  909;  Ludlow  v.  Woodward, 
102  N.   Y.  Supp.   647. 

72.  U.  S—  Watkinds  C.  Southern 
Pac.  R.  Co.,  38  Fed.  711.  Ala.— Forbes 
C.  Davidson,  147  Ala.  702,  41  So.  312; 
Southern  R.  Co.  v.  Branyon,  145  Ala. 
662,  39  So.  675;  Western  R.  Co.  v.  Rus- 
sell, 144  Ala.  142,  39  So.  311;  Southern 
R.  Co.  v.  Shelton,  136  Ala.  191,  34  So. 
194;  Tennessee  Coal,  etc.,  R.  Co.  v. 
Herndon,  100  Ala.  451,  14  So.  287.  Ind. 
Cincinnati,  etc.,  R.  Co.  V.  Chester,  57 
Ind.  297;  Jefferson,  etc.,  R.  Co.  v.  Dun- 
lap,  29  Ind.  426;  Wood  V.  Mears,  12 
Ind.  515.  Neb. — Chicago,  etc.,  R.  Co. 
V.  Oyster,  58  Neb.  1,  78  N.  W.  359. 
N.  C—  Watson  v.  Farmer,  141  N.  C.  452, 
54  S.  E.  419;  Cogdell  V.  Wilmington, 
etc.,  R.  Co.,  132  N.  C.  852,  44  S.  E. 
618.  S.  C. — Scott  V.  Seaboard  Air  Line 
R.  Co.,  67  S.  C.  136,  45  S.  E.  129. 
Wash.— Brown  v.  Seattle  City  R.  Co.,  16 
Wash.  465,  47  Pac.  890.  Can.— Mon- 
treal, etc.,  Light,  etc.,  Co.  v.  Stillwell, 
5  Quebec  Pr.  148. 

But  it  need  not  be  specially  pleaded 
if  it  is  shown  by  plaintiff's  case.  Ind. 
Jonesboro,  etc.,  Co.  v.  Baldwin,  57  Ind. 
86.  Miss. — McMurtry  v.  Louisville,  etc., 
R.  Co.,  67  Miss.  601,  7  So.  401.  Mo. 
Hudson  v.  Wabash  W.  R.  Co.,  101  Mo. 
13,  14  S.  W.  15;  Schlereth  v.  Missouri 
Pac.  R.  Co.,  96  Mo.  509,  10  S.  W.  66; 
Ramp  v.  Metropolitan  St.  R.  Co.,  133 
Mo.  App.  700,  114  S.  W.  59;  McGuire 
V.  Missouri  Pac.  R.  Co.,  23  Mo.  App. 
325.  Mont. — Birsch  v.  Citizens'  Elec. 
Co.,  36  Mont.  574,  93  Pac.  940.  Tex. 
Gulf,  etc.,  R.  Co.  V.  Allbright,  7  Tex. 
Civ.  App.  21,  26  S.  W.  250;  Murray  V. 
Gulf,  etc.,  R.  Co.,  73  Tex.  2,  11  S.  W. 
125.  Wash. — Brown  v.  Oregon  R.  &  N. 
Co.,  41  Wash.  688,  84  Pac.  400. 
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73.  Cal. — Magee  v.  North  Pac,  etc., 
R.  Co.,  78  Cal.  430,  21  Pac.  114.  Mo. 
Neier  v.  Missouri  Pac.  R.  Co.,  1  S.  W. 
387.  But  see  Harrison  v.  Missouri  Pac. 
R.  Co.,  74  Mo.  364;  Borden  v.  Falk  Co., 
97  Mo.  App.  566,  71  S.  W.  360.  Tex. 
Stewart  v.  Galveston,  etc.,  R.  Co.,  34 
Tex.  Civ.  App.  370,  78  S.  W.  979. 

There  is  considerable  inconsistency  in 
the  language  of  the  decisions  on  this 
point,  resulting  largely  from  statements 
more  general  than  the  facts  of  the 
cases  warranted.  Most  of  these  can 
be  harmonized  by  observing  how  partic- 
ular a  statement  of  the  facts  by  the 
defendant  was  possible  under  the  cir- 
cumstances. Thus,  where  the  facts 
were  fully  set  out  by  the  plaintiff,  a 
restatement  of  them  by  the  defendant 
would  be  superfluous,  and,  hence,  in 
such  a  case  a  general  averment  that 
those  acts  were  done  "negligently"  is 
sufficiently  specific.  So  in  Chesapeake, 
etc.,  R.  Co.  v.  Smith,  101  Ky.  104,  39 
S.  W.  '832,  it  was  said  that  contribu- 
tory negligence  could  be  pleaded  gen- 
erally in  the  answer,  "the  facts  hav- 
ing been  set  out  in  the  petition."  In 
Louisville  &  N.  R.  Co.  v.  Wolfe,  80  Ky. 
82,  which  is  often  quoted  erroneously 
as  deciding  that  a  general  averment  is 
sufficient — the  allegation  was  "that 
the  plaintiff  had  full  knowledge  of  said 
defect,  and  with  his  eyes  wide  open, 
and  in  open  bread  daylight,  walked  in- 
to said  hole,  and  by  his  own  negli- 
gence contributed  to  said  injury,  and 
thereby  he  alone  is  responsible  for  his 
misfortune,"  surely  as  specific  a  state- 
ment as  could  well  be  made,  though 
isolated  sentences  may  be  found  in  the 
opinion  which  would  seem  to  sanction 
less  definiteness.  And  in  a  recent  case 
in  the  same  jurisdiction  (Newport  L, 
&  A.  Tpk.  Co.  V.  Pirmann,  26  Ky.  L. 
Bep.  933,  82  S.  W.  976),  it  was  held 
that  an  averment  that  the  damage  was 
caused  by  the  plaintiff  "by  his  own 
carelessness  and  negligence"  did  not 
well  plead  contributory  negligence. 
"Many  pleas  in  form  like  the  one  un- 
der consideration  have  passed  this 
court  unchallenged,  but  there  has  been 
no  objection  raised  against  the  plea  in 
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is  not  assailed  at  the  proper  time  by  a  motion  to  make  more  definite 
and  certain.7* 

3.  Persons  Other  Than  Parties.  —  The  particularity  with  which 
persons  other  than  parties  need  be  described  depends  on  the  nature  of 
their  connection  with  the  matters  involved.75  Thus,  in  an  action  against 
a  railroad  for  injury  arising  Erom  the  negligence  of  some  of  its  serv- 
ants, a  motion  by  the  defendant  to  make  the  complaint  more  definite 
and  certain  by  giving  the  names  of  said  servants  was  denied,78  and  in 
an  election  contest  it  was  held  unnecessary  to  state  the  names  of  the 
voters  whose  ballots  were  alleged  to  have  been  miscounted." 

4.  Written  Instruments.  —  Written  instruments  may  be  set  out  in 
full  in  the  pleadings,78  though  if  filed  with  the  pleadings  and  expressly 
referred  to  and  described  with  sufficient  certainty,  they  may  be  made 
a  part  of  them  as  effectively  as  if  incorporated  therein.79  They  need 
not  be  labeled  and  referred  to  as  Exhibit  A  or  1,  etc.,  though  this  is 
desirable  and  may  be  required  by  the  court  if  necessary.80  And  an 
inaccurate  description  will  cause  a  fatal  variance  between  the  docu- 
ment pleaded  and  the  one  offered  in  evidence.81     It  is  not  sufficiently 


the  trial  court,  and  it  was  regarded  by 
us  as  a  plea,  in  short,  by  consent." 
Tenn.  Coal,  etc.,  R.  Co.  v.  Herndon,  100 
Ala.  451,  14  So.  287. 

74.  Ala.— Tenn.  Coal,  etc.,  R.  Co.  t>. 
Herndon,  100  Ala.  451,  14  So.  2S7.  Mo. 
Borden  v.  Falk  Co.,  97  Mo.  App.  566, 
71  S.  W.  360.  Neb.— Chicago,  etc.,  R. 
Co.  r.  Ovster,  58  Neb.  1,  78  N.  W.  359. 
N.  Y.— Wall  v.  Buffalo,  W.  W.  Co.,  18 
N.  Y.  119. 

75.  Ala. — First  Nat.  Bank  v.  Stein- 
er,  53  So.  172.  Ark. —  Roberts  & 
Schaeffer  Co.  v.  Jones,  82  Ark.  1S8,  101 
S.  W.  165.  Ind.— Foor  v.  Edwards 
(Tnd.  App.),  90  N.  E.  7S5.  Minn.— Lee 
p.  Minneapolis  &  St.  L.  R.  Co.,  34  Minn. 
25,  25  N.  W.  399.  Mo.— Kavanaugh  v. 
City  of  St.  Louis,  220  Mo.  496,  119  S. 
W.  552.  N.  C. — "Wiley  V.  Lo^an,  96 
N.  C.  510,  2  S.  E.  598.  R.  I.— Davis  v. 
Smith,  26  R.  I.  129,  58  Atl.  630,  106  Am. 
St.  Rep.  691,  66  L.  R.  A.  478.  S.  C. 
Smith  Sons  G.  &  M.  Co.  V.  Badham, 
81  S.  C.  63,  61  S.  E.  1031. 

An  allegation  that  the  plaintiff  was 
given  a  permit  by  the  "city  council 
of  Augusta,  through  its  duly  author- 
ized officers  and  agents"  was  held  suf- 
ficiently certain  without  giving  their 
names.  Augusta  R.  Co.  v.  Andrews,  92 
Ga.  706,  19  S.  E.  713. 

If  the  name  alone  does  not  describe, 
further  description  is  necessary.  Don- 
ovan v.  Cunard  S.  Co.,  85  N.  Y.  Supp. 
1113. 

76.  For  it  was  said  that  "the  de- 
fendant is  familiar  with  its  own  busi- 


ness, and,  therefore,  knows  or  can  read- 
ily ascertain  who  the  servants  thus 
referred  to  are.  ...  It  cannot, 
therefore,  be  said  that  the  .  .  . 
'precise  nature  of  the  charge'  made  'is 
not  apparent.'  "  Fraker  v.  St.  Paul, 
etc.,  R.  Co.,  30  Minn.  103,  14  N.  W. 
366. 

77.  Kreitz  v.  Behrensmeyer,  125  111. 
141,  17  N.  E.  232. 

78.  Cosgrove  v.  Cosby,  86  Ind.  511; 
Brooks  v.  Harris,  41  Ind.  390;  Camp- 
bell v.  Cross,  39  Ind.  155;  Plowman  v. 
Shidler,  36  Ind.  4S4;  Compton  v.  David- 
son, 31  Ind.  62;  Minneapolis,  St  P.  & 
S.  S.  M.  R.  Co.  v.  Grethen,  86  Minn. 
323,  90  X.  W.  573. 

79.  Ga. — Lynah  v.  Citizens'  &  S. 
Bank,  71  S.  E.  469.  Ind.— Watt  v.  Pitt- 
man,  125  Ind.  168,  25  N.  E.  191;  State 
v.  Brown,  80  Ind.  425.  Minn. — Lover- 
ing  r.  Webb  Pub.  Co.,  108  Minn.  201,  121 
N.  W.  911,  120  X.  W.  6SS.  N.  Y.— 
Jones  v.  Gould,  123  App.  Div.  236,  108 
N.  Y.  Supp.  31;  Citizens'  Cent.  Xat. 
Bank  r.  Munn,  49  Misc.  319,  99  X.  Y. 
Supp.  191;  Mitchell  v.  Dunmore  Realty 
Co.,  112  X.  Y.  Supp.  659.  Wash.— Boyer 
v.  Robinson,  43  Wash.  97,  86  Pac.  3S5. 

The  reference  must  be  sufficiently 
definite  to  identify  the  instrument  with 
certaintv.  Dr.  Blair  M.  Co.  v.  United 
States  Fidelity  &  G.  Co.  (Iowa),  89 
N.  W.  20. 

80.  Building  &  L.  Assn  v.  Cameron, 
48  Neb.  124,  66  N.  W.  1100. 

81.  TJ.  S. — Dixon  v.  United  States, 
1    Brock.    177,   7   Fed.    Cas.    No.    3,934; 
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certain,  however,  merely  to  make  reference  to  them  without  filing  them 
or  giving  their  substance,  and  they  cannot  thus  be  made  part  of  the 
declaration.82  Otherwise  the  substance  of  the  instrument  should  be 
given  with  such  certainty  and  detail  that  the  court  can  determine  its 
legal  effect,83  and  not  merely  the  pleader's  construction  thereof.84 

5.  In  Actions  Under  Statute.  —  Statutes  need  not  be  set  out  in 
hae'c  verba,  but  all  the  facts  necessary  to  bring  the  action  within  the 
statute  must  be  clearly  alleged.85    It  is  desirable  to  make  a  general 


Clark  v.  Phillips,  Hempst.  294,  5  Fed. 
Gas.  No.  2,831a.  Del.  —  Kandel  v. 
Wright,  '1  Har.  34.  Md  —  Neale  v. 
Fowler,  31  Md.  155.  N.  H— Hall  v. 
Spaulding,  42  N.  H.  259.  Tex.— Hunt 
V.  Wright,  13  Tex.  549. 

Merely  using  different  words,  where 
the  legal  effect  is  the  same,  will  not, 
however,  constitute  a  fatal  variance 
(Cannell  v.  Milburn,  3  Cranch  C.  C. 
424,  5  Fed.  Gas.  No.  2,384),  nor  where 
the  variance  is  not  material.  (U.  S.— 
Struthers  V.  Drexel,  122  U.  S.  487,  7 
Sup.  Ct.  1293,  30  L.  ed.  1216.  Ala  — 
Johnson  v.  State,  69  Ala.  593.  N.  Y. 
Phelps  v.  Van  Dusen,  3  Abb.  Dec.  604. 
Tex.— Halfln  v.  Winkleman,  83  Tex.  165, 
18  S.  W.  433;  German  Ins.  Co.  v.  Gibbs 
(Tex.  Civ.  App.),  35  S.  W.  679). 

82.  Dickerman  v.  Union  Mut.  Fire 
Ins.  Co.,  67  Vt.  99,  30  Atl.  808;  Cool- 
edge  v.  Continental  Ins.  Co.,  67  Vt. 
14,  30  Atl.  798. 

83.  U.  S.— Bank  of  Timmonsville  v. 
Fidelity  &  Casualty  Co.,  120  Fed.  315; 
Whitaker  V.  Bramson,  2  Paine  209,  29 
Fed  Cas.  No.  17,526.  Ala.— Snedecor 
v.  Pope,  143  Ala.  275,  39  So.  318.  Cal. 
Hill  v.  McCoy,  1  Cal.  App.  159,  81  Pac. 
1015.  Colo. — Abby  v.  Dexter,  18  Colo. 
App.  498,  72  Pac.  892.  Mo.— Anderson 
v.  Gaines,  156  Mo.  664,  57  S.  W.  726. 
N.  Y.— Armstrong  v.  Baldwin,  3  Thomp. 
&  C.  443.  Wash.— Ekstrand  V.  Barth, 
41  Wash.  321,  83  Pac.  305.  W.  Va  — 
Second  Nat.  Bank  v.  Ealphsnyder,  54 
W.  Va.  231,  46  S.  E.  206. 

In  Seal  v.  Cameron,  24  Wash.  62,  63 
Pac.  1103,  it  was  held  sufficient  to  plead 
the  substance  of  articles  of  incorpora- 
tion. 

"It  was  not  necessary  for  the  plaint- 
iff to  set  out  the  deed  which  he  ten- 
dered to  the  defendant.  The  averment 
that  he  tendered  'a  good  and  sufficient 
deed  of  grant,  bargain,  and  sale  to  the 
property'  showed  a  compliance  with 
his  part  of  the  agreement.  This  aver- 
ment   is    in    the    precise    language    of 
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his  agreement,  and  was  the  fact  to  be 
averred.  A  copy  of  the  deed  would 
have  been  only  evidence  of  this  fact." 
Haile  v.  Smith,  113  Cal.  656,  45  Pac. 
872. 

"The  declaration  does  not  purport  to 
set  out  the  notes  sued  on  in  haec  verba, 
but  only  in  accordance  with  their  legal 
effect,  and  the  latter  is  the  proper  and 
scientific  mode  of  declaring  upon  a  con- 
tract," said  Adams,  J.,  in  Fitzgerald 
v.  Lorenz,  79  111.  App.  651,  affirmed  in 
181  111.  411,  54  N.  E.  1029. 

Even  where  written  instruments  re- 
lied on  are  required  by  statute  to  be 
set  out  in  the  pleadings  or  copies  there- 
of attached,  instruments  relied  on  mere- 
ly in  proof  are  held  not  to  come  within 
such  rule.  McDonald  v.  Sargent,  171 
Mass.  492,  51  N.  E.  17,  construing  Mass. 
Pub.  St.,  ch,  167,  §22. 

84.  Nashville  C.  &  St.  L.  E.  Co.  v. 
Parker,  123  Ala.  683,  27  So.  323;  Dyer 
v.  Drucker,  108  App.  Div.  238,  95  N. 
Y.  Supp.  749. 

85.  Ala. — Kansas  City,  etc.,  R.  Co. 
v.  Flippo,  138  Ala.  487,  35  So.  457; 
Cook  v.  Rome  Brick  Co.,  98  Ala.  409, 
12  So.  918.  Cal. — Ricks  v.  Reed,  19 
Cal.  551.  HI.— Williamson  v.  Hogan,  46 
111.  504.  Ind.— Zeller,  McClellan  &  Co. 
V.  Vinardi,  42  Ind.  App.  232,  85  N.  E. 
378;  Struble  V.  Nodwift,  11  Ind.  64; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Newsom,  35  Ind.  App.  299,  74  N.  E. 
21.  la. — Bradbury  v.  Chicago,  etc.,  R. 
Co.,  141  Iowa  51,  128  N.  W.  1;  Chicago, 
etc.,  R.  Co.  V.  Porter,  72  Iowa  426,  34 
N.  W.  286.  Ky. — Slusher  v.  Simpkin- 
son,  101  Ky.  594,  40  S.  W.  570,  43  S. 
W.  692.  La.— Gaines  v.  Del  Campo,  30 
La.  Ann.  245.  Mass.— Levy  v.  Gowdy, 
2  Allen  320;  Worsters  v.  Proprietors  of 
Canal  Bridge,  16  Pick.  541;  Williams  v. 
Hingham  &  Q.  B.  &  T.  Corp.,  4  Pick. 
341;  Soper  v.  President,  etc.,  of  Har- 
vard College,  1  Pick.  177,  11  Am.  Dee. 
159.  Mich. — Drain  Comr.  t>.  Palmer,  54 
Mich.  270,  20  N.  W.  49.     Mo—  Gibson 
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reference  to  the  statute  under  which  the  action  is  Drought,"  although 
this  is  not  indispensable  if  the  facts  necess&ry  to  bring  the  case  within 
the  statute  are  set  out." 


v.  Chicago  Gt.  W.  R.  Co.,  225  Mo.  473, 
125  S.  W.  453;  Camp  v.  Wabash  It. 
Co.,  94  Mo.  A  pp.  27-2,  68  S.  \V.  96. 
N.  Y. — Rosselle  v.  Klein,  42  A  pp.  Div. 
316,  59  N.  Y.  Supp.  91;  O'Brien  v. 
Kursheedt,  79  Hun  G15,  29  N.  Y.  Supp. 
973.  Ohio.  —  Mason  v.  Montgomery, 
Wright  723. 

See  also  the  title  "Statutes." 

Certainty  to  a  common  intent  is  nec- 
essary in  a  plea  based  on  a  statute. 
Hempstead  r.   Seed,  6  Conn.  480. 

Federal  Courts. — The  same  rule  ap- 
plies to  pleading  state  statutes  in  a 
federal  court,  since  these  courts,  just 
as  the  state  courts,  take  judicial  no- 
tice of  the  laws  of  the  state  (Barry  p. 
Bnowden,  106  Fed.  571;  Hathaway  v. 
Mutual  Life  Ins.  Co.,  99  Fed.  534)  and 
to  pleading  federal  statutes  in  state 
courts  (Ala. — Kansas  City,  etc.,  R.  Co. 
t>.  Flippo,  138  Ala.  487,  35  So.  457.  la. 
Bradbury  v.  Chicago,  etc.,  R.  Co.,  149 
Iowa  51,  128  N.  W.  1.  Ky.— Louisville 
&  N.  R.  Co.  p.  Scott,  133  Kv.  724,  118 
B.  W.  990.  Va.— Metropolitan  Stock 
Exchange  V.  Lyndonville  Nat.  Bank,  76 
Vt.   303,  57  Atl.  101.) 

The  greatest  of  certainty  is  required 
in  actions  to  enforce  penalties.  Ala. — 
Prigmore  r.  Thompson,  Minor  420.  Ark. 
Kansas  City,  S.  &  M.  R.  v.  Summers, 
45  Ark.  295.  Ind. — Reese  v.  Western 
Union  Tel.  Co.,  123  Ind.  294,  24  N.  E. 
163;  Western  Union  T.  Co.  V.  Kinney, 
106  Ind.  468,  7  N.  E.  191.  Me.— Berry 
©.  Stimson,  23  Me.  140.  Mass. — Levy 
c.  Gowdy,  2  Allen  320.  Mo. — Bradshaw 
c.  Western  Union  Tel.  Co.,  150  Mo. 
A  pp.  711,  131  S.  W.  912.  N.  H. 
Fairbanks  V.  Town  of  Antrim,  2  N. 
H.  105.  N.  J.— Bryant  v.  Gleason,  72 
N.  J.  L.  431,  60  Atl.  1110;  Crosson  v. 
Borough  of  Rutherford,  66  N.  J.  L. 
120,  48  Atl.  514.  N.  Y.— People  V. 
Clark,  124  N.  Y.  Supp.  1023;  People  v. 
Koster,  97  N.  Y.  Supp.  829.  N.  O. 
Harrington  V.  McFarland,  1  N.  C.  476. 
Pa.— Com.  v.  Feigle,  2  Phila.  215.  S. 
C. — Mills  V.  Kennedy,  1  Bailey  17.  Va. 
"Village  of  Hardwick  v.  Vermont  T.  & 
T.  Co.,  70  Vt.  ISO,  40  Atl.  169. 

Liberal  Construction. — In  State  v. 
Zillmann,  121  Wis.  472,  98  N.  W.  543, 
it  was   held  that  the  pleadings  should 


be  construed  liberally  because  it  was  a 
civil  action. 

If  the  validity  of  a  law  is  attacked 
the  facts  should  be  pleaded  with  clear- 
ness and  certainty,  as  the  court  will 
not  take  judicial  notice  of  the  journal 
of  the  legislature.  Ky.  —  Auditor  v. 
Haycraft,  14  Bush.  284.  Neb.— Far- 
mers' Mut.  Ins.  Co.  P.  Cole,  4  Neb. 
(Unof.)  130,  93  N.  W.  730.  N.  Y.— 
Darlington  v.  City  of  New  York,  2 
Robt.   274. 

A  general  allegation  that  the  act 
was  not  legally  adopted  is  too  vague 
and  uncertain.  City  of  York  v.  Chi- 
cago, etc.,  R.  Co.,  56  Neb.  572,  76  N. 
W.   1065. 

86.  Howser  v.  Melcher,  40  Mich. 
185;  City  of  Utica  v.  Richardson,  6 
Hill   (N.  Y.)   300. 

Reference  to  a  law  validating  by 
date  and  chapter  numbers  held  suffi- 
cient because  the  particulars  involved 
were  set  out  in  the  statute.  Kettelle 
v.  Warwick  &  C.  Water  Co.,  24  R.  I. 
485,  53   Atl.   631. 

87.  U.  S.— Beck  v.  Johnson,  169  Fed. 
154.  Cal—  People  v.  Harrison,  107  CaL 
541,  40  Pac.  956.  Colo.— McConathy 
v.  Deck,  34  Colo.  232,  82  Pac.  702; 
Denver,  T.  &  G.  R.  CI.  v.  DeGraff,  2 
Colo.  App.  42,  29  Pac.  664.  Conn.— 
Leone  v.  Kelly,  77  Conn.  569,  60  Atl. 
136.  Ind. — Touhey  v.  City  of  Decatur, 
93  N.  E.  540;  Woodward  v.  State,  93 
N.  E.  169;  Gordon  v.  Corning,  92  N.  E. 
59.  Me. — Tnhab.  of  Peru  v.  Barrett, 
100  Me.  213,  60  Atl.  968.  Mich.— Hayes 
v.  Citv  of  West  Bay  City,  91  Mich. 
418,  51  N.  W.  1067;  Clark  v.  Village 
of  North  Muskegon,  88  Mich.  308,  50 
N.  W.  254.  Mo.— McKenzie  v.  United 
Ry.  Co.,  216  Mo.  1,  115  S.  W.  13;  Bair 
v.  Heibel,  103  Mo.  App.  621,  77  S. 
W.  1017;  Hance  v.  Wabash  W.  R.  Co., 
56  Mo.  App.  476.  Minn. — Sanborn  v. 
People's  Ice  Co.,  82  Minn.  43,  84  N. 
W.  641.  Mont. — Miley  v.  Northern  P. 
R.  Co.,  41  Mont.  51,  108  Pac.  5;  Thur- 
man  v.  Pittsburg  &  M.  C.  Co.,  41  Mont. 
141,  108  Pac.  588.  N.  H.— Smith  v. 
Hallahan,  75  N.  H.  534,  78  Atl.  122. 
N.  Y.— Duffy  v.  Rodriguez,  124  N.  Y. 
Supp.  529.  Tex. — Lucas  v.  Johnson 
(Tex.  Civ.  App.),  64  S.  W.  823.     Wash, 
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Exceptions  and  Provisos. —  It  is  not  necessary,  however,  for  the  com- 
plaint to  show  that  it  does  not  come  within  an  exception  to  the  stat- 
ute contained  in  a  proviso  or  in  another  statute,  since  this  is  properly 
a  matter  of  defense,88  though  it  is  otherwise  when  such  exception  is 
contained  in  the  same  section  which  confers  the  right  of  action  or  in 
the  enacting  clause.89 

Private  acts,  however,  are  regarded  in  pleading  as  matters  of  fact 
and  according  to  the  common  law  rule  must  be  recited  with  the  same 
certainty  as  other  facts,90  but  they  may  now  generally  be  pleaded  by 
appropriate  reference  or  description,  such  as  the  title  and  the  day 
of  approval.91 

Foreign  laws  are  also  regarded  as  matter  of  fact  and  must,  there- 
fore, be  pleaded  with  the  same  certainty  required  of  private  acts  at 
common  law.92     They  must  be  set  out  with  such  detail  that  the  court 


Seattle  v.  Turner,  29  Wash.  515,  69  Pac. 
1083. 

88.  Del. — Brinkley  v.  Jackson,  2 
Houst.  71.  Ga. — Bond  v.  Central  Bank, 
2  Ga.  92.  Ind.— Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Gray,  148  Ind.  266,  46  N. 
E.  675;  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  v.  Newsorn,  35  Ind.  App.  299,  74  N. 
E.  21.  Ky. — Nichols  v.  Sennitt,  78 
Ky.  630;  Bush  v.  Wathen,  20  Ky.  L. 
Rep.  731,  47  S.  W.  599.  Mass.— Will- 
iams v.  Hingham  &  Q.  B.  Corp.,  4  Pick. 
341.  Mich. — Attorney  General  v.  Oak- 
land County  Bank,  Walk.  Ch.  90.  N.  J. 
Vandegrift  V.  Meihle,  66  N.  J.  L,  92, 
49   Atl.   16. 

89.  U.  S. — Muller  v.  United  States, 
4  Ct.  CI.  61.  111.— Hyman  v.  Bayne,  83 
111.  256;  Chicago,  B.  &  Q.  R.  Co.  v. 
Carter,  20  111.  390;  Newborg  v.  Freeh- 
ling,  43  111.  App.  463.  Ind.— Maxwell 
v.  Evans,  90  Ind.  596;  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  v.  Newsom,  35  Ind. 
App.  299,  74  N.  E.  21.  Mass.— Will- 
iams v.  Hingham  &  Q.  B.  &  T.  Corp.,  3 
Pick.  341;  Stearns  V.  Barrett,  1  Pick. 
443,  11  Am.  Dec.  223.  Mich.— Attor- 
ney General  V.  Oakland  County  Bank, 
Walk.  Ch.  90.  N.  Y—  Rowell  V.  Jan- 
vrin,  151  N.  Y.  60,  45  N.  E.  398.  S.  C. 
Mills  v.  Kennedy,  1  Bailey  17. 

90.  U.  S.— Garlich  v.  Northern  P. 
R.  Co.,  131  Fed.  837,  67  C.  C.  A.  237. 
Del. — Cochran  v.  Cowper,  1  Har.  200. 
Ind.— Crawford  sville  &  S.  W.  T.  Co.  v. 
Fletcher,  104  Ind.  97,  2  N.  E.  243;  Ohio 
&  I.  R.  Co.  v.  Ridge,  5  Blackf.  78.  Ind. 
Ter. — Engleman  v.  Cable,  4  Ind.  Ter. 
336,  69  S.  W.  894. 

91.  Ind.— Wilson  c.  Clark,  11  Ind. 
385.  la.— Clark  v.  Riddle,  101  Iowa 
270,    70    N.    W.    207.     Kan— Territory 
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V.  Reyburn,  McCahon  134.  Ky. — Louis- 
ville &  N.  R.  Co.  v.  Robbins,  33  Ky. 
L.  Rep.  778,  111  S.  W.  283;  Zabel  v. 
Louisville  Baptist  O.  H.,  92  Ky.  89, 
17  S.  W.  212;  City  of  Covington  v. 
Voskotter,  SO  Ky.  219.  Mass.— Fal- 
mouth Nat.  Bank  V.  Cape  Cod  Ship 
Canal  Co.,  166  Mass.  550,  44  N.  E.  617. 
Mo.— Camp  v.  Wabash  R.  Co.,  94  Mo. 
App.  272,  68  S.  W.  96;  Reynolds  v.  Rail- 
road Co.,  85  Mo.  90.  N.  Y.— Helling  v. 
Boss,  121  N.  Y.  Supp.  1013.  Ohio.— 
Pittsburgh,  etc.,  R.  Co.  V.  Moore,  33 
Ohio  St.  384.  Wis.— New  York  Cent. 
T.  Co.  v.  Burton,  74  Wis.  329,  43  N. 
W.  141;  Hewitt  V.  Town  of  Grand 
Chute,   7   Wis.   282. 

Such  a  provision  is  permissive,  not 
mandatory,  a  pleading  of  the  substance 
alone  being  unobjectionable.  Camp  v. 
Wabash  R.  Co.,  94  Mo.  App.  272,  68 
S.  W.  96;  East  Line,  etc.,  R.  Co.  V. 
Rushing,  69  Tex.  306,  6  S.  W.  834. 

Whether  an  act  is  public  or  private 
is  for  the  court  to  determine,  and  is 
not  determined  by  its  classification  by 
the  legislature  and  its  publication 
among  the  private  or  public  acts.  Han- 
cock v.  Norfolk  &  W.  R.  Co.,  124  N. 
C  222,  32  S.  E.  679;  Durham  V.  Rich- 
mond, etc.,  R.  Co.,  108  N.  C.  399,  12 
S.  E.  1040. 

92.  Cal. — Lilly-Brackett  Co.  v.  Son- 
nemann,  157  Cal.  192,  106  Pac.  715; 
Peck  v.  Noee,  154  Cal.  351,  97  Pac. 
865.  Del. — Thomas  v.  Grand  Trunk  R. 
Co.,  1  Penne.  593,  42  Atl.  987.  Ga. 
Southern  Exp.  Co.  v.  Hanaw,  134  Ga, 
445,  67  S.  E.  944;  Savannah  F.  &  W. 
R.  Co.  v.  Evans,  121  Ga.  391,  49  S. 
E.  308;  Cummings  V.  Montague,  116  Ga, 
457,    42    S.    E.    732.      111. — Edwards    V. 
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may  judge  of  their  meaning  and  effect,  a  mere  statement  of  the  plead- 
er's opinion  in  that  respect  being  ill  as  a  conclusion  of  law.03  Nor 
is  a  reference  to  them  by  number  or  title  sufficient  to  authorize  their 
admission  in  evidence  at  the  trial.94 

6.     In  Criminal  Actions.  —  Certainty  to  a  certain  intent  in  genera! 


Schillinger,  245  111.  231,  91  N.  E.  1048; 
Farmers'  Trust  Co.  v.  Schenuit,  83  111. 
App.  267;  Stockham  v.  Simmons,  67 
111.  App.  83.  Ind. — State  v.  Insurance 
Co.,  115  Ind.  257,  17  N.  E.  574;  Swank 
V.  Hufnagle,  111  Ind.  453,  12  N.  E. 
303;  Milligan  v.  State,  86  Ind.  553. 
la. — In  re  Capper,  S5  Iowa  82,  52  N. 
W.  6.  Kan. — Loval  Mystic  Legion  v. 
Brewer,  75  Kan.  729,  90  Pac.  247.  Ky. 
Thomas  v.  Bruce,  20  Ky.  L.  Rep.  1818, 
50  S.  W.  63.  Mass.— Legg  v.  Legg,  8 
Mass.  99;  Walker  v.  Maxwell,  1  Mass. 
104.  Mich. — Great  Western  R.  Co.  v. 
Miller,  19  Mich.  305.  Minn. — In  re 
Lando's  Estate,  112  Minn.  257,  127  N. 
W.  1125;  Myers  v.  Chicago,  etc.,  R.  Co., 
69  Minn.  476,  72  N.  W.  694.  Mo.— 
Gibson  v.  Chicago  Gt.  W.  R.  Co.,  225 
Mo.  473,  125  S.  W.  453;Mathieson  v. 
St.  Louis,  etc.,  R.  Co.,  219  Mo.  542, 
118  S.  W.  9;  Lee  v.  Missouri  P.  R.  Co., 
195  Mo.  400,  92  S.  W.  614;  McDonald  v. 
Bankers'  Life  Assn.,  154  Mo.  618,  55 
S.  W.  999;  Swing  v.  Karges  Furniture 
Co.,  150  Mo.  App.  574,  131  S.  W.  153. 
Mont. — McKnight  r.  Oregon  Short  Line 
R.  Co.,  33  Mont.  40,  82  Pac.  661.  Neb. 
Smith  v.  Mason,  44  Neb.  610,  63  N. 
W.  41.  N.  J.— Perkins  v.  Trinity  Real- 
ty Co.,  71  Atl.  1135.  N.  Y.— Monroe  V. 
Douglass,  5  N.  Y.  447;  Rothschild  v. 
Rio  Grande  W.  R.  Co.,  59  Hun  454, 
13  X.  Y.  Supp.  361.  N.  D.— National 
German-Am.  Bank  v.  Lang,  2  N.  D. 
66,  49  N.  W.  414.  Ohio.— Williams  v. 
Finley,  40  Ohio  St.  342.  Okla.— Man- 
sur-Tebbetts  Impl.  Co.  v.  Willet,  10 
Okla.  3S3,  61  Pac.  1066.  Ore.— Young 
r.  Young:,  53  Ore.  365,  100  Pac.  656. 
Pa. — Callaway  v.  Prettvman,  218  Pa. 
293,  67  Atl.  418.  Tex.— Western  U. 
Tel.  Co.  V.  Sloss,  45  Tex.  Civ.  App.  153, 
100  S.  W.  354.  Vt  —  McLeod  v.  Con- 
necticut, etc.,  River  R.  Co.,  58  Vt. 
727,  6  Atl.  648;  Herring  v.  Selding,  2 
Aik.  12.  Va.— Dowell  v.  Cox,  108  Va. 
460,  62  S.  E.  272.  Wash.— Ongaro  v. 
Twohv,  49  Wash.  93,  94  Pac.  916;  Low- 
ry  v.  Moore,  16  Wash.  476,  48  Pac.  238. 
An  averment  of  the  substance  of  the 
law,  with  a  proper  reference  to  the 
published    statutes,    is    sufficiently    cer- 


tain. Showalter  v.  Richert,  64  Kan. 
82,  67  Pac.  454. 

In  Indiana  the  foreign  statute  should 
be  set  out  fully  in  the  pleading  or  by 
copv  attached  thereto.  Swank  v.  Huf- 
nagle,  111   Ind.  453,   12  N.  E.  303. 

In  Wisconsin  foreign  as  well  as  pri- 
vate statutes  may  be  pleaded  by  title 
and  date  of  passage  (R.  S.  2676).  New 
York  Cent.  T.  ('o.  P.  Burton,  74  Wis. 
329,  43  N.  W.  141. 

93.  Ala. — Lomb  v.  Pioneer  S.,  etc., 
Co.,  96  Ala.  430,  11  So.  154;  Cubbedge 
v.  Napier,  62  Ala.  518.  Conn.— Hemp- 
stead v.  Reed,  6  Conn.  480.  111.— Con- 
solidated T.  Line  Co.  v.  Collier,  14S 
111.  259,  35  N.  E.  756;  Louisville,  etc., 
R.  Co.  v.  Shires,  108  111.  617.  Ind.— 
Tyler  V.  Kent,  52  Ind.  283,  holding  a 
copy  of  the  statute  should  be  filed  with 
the  complaint.  la. — Green  V.  Equitable 
etc.,  Assn.,  105  Iowa  628,  75  N.  W. 
635;  Bean  v.  Brings,  4  Iowa  464.  Kan. 
Showalter  v.  Rickert,  64  Kan.  82,  67 
Pac.  454.  Ky. — Valz  v.  Birmingham 
Nat.  Bank,  96  Ky.  543,  29  S.  W.  329; 
Templeton  V.  Sharp,  10  Ky.  L.  Rep.  499, 
9  S.  W.  507,  696;  Roots  r.  Merri wether, 
8  Bush  397.  Mass. — Pearsall  v.  Dwight, 
2  Mass.  84.  Minn. — llovt  v.  McNeil,  13 
Minn.  390.  Mo.— State  Nat.  Bank  v. 
Low,  141  Mo.  App.  288,  125  S.  W.  542; 
Gibson  V.  Chicago  Gt.  W.  R.  Co.,  225 
Mo.  473,  125  S.  W.  453.  Mont. — 
Owensboro  Bank  of  Commerce  r.  Fu«iia, 

II  Mont.  225,  28  Pac.  291.  N.  J.— Salt 
Lake  City  Nat.  Bank  v.  Hendrickson, 
40  N.  J.  L.  52.  N.  Y—  Caras  v.  Thal- 
mann,  138  App.  Div.  297,  123  N.  Y. 
Supp.  97.  Ohio. — Williams  V.  Finlay, 
40  Ohio  St.  342;  Ott  v.  Ott,  3  Ohio  N. 
P.  161.  Pa. — Stockton  V.  Lehisrh  Coal 
&  N.  Co.,  14  Phila.  77.  Tex.— Texas  & 
N.  O.  R.  Co.  v.  Miller,  128  S.  W.  1165. 

94.  Ala. — Cubbedge  v.  Napier,  62 
Ala.    518.      Ind. — Swank    v.    Hufnagle, 

III  Ind.  453,  12  N.  E.  303.  la.— Carey 
v.  Cincinnati  &  etc.  R.  Co.,  5  Iowa 
357.  Mo.— Gibson  v.  Chicago  G.  W.  R. 
Co.,  225  Mo.  473,  125  S.  W.  453;  Hand 
V.  St.  Louis,  158  Mo.  204,  59  S.  W. 
94;  McDonald  r.  Bankers'  Life  Assn., 
154  Mo.  618,  55  S,  W.  999. 
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is  required  in  laying  a  criminal  action  according  to  Lord  Coke.95  The 
pleadings  should  contain  allegations  of  the  existence  of  all  the  facts 
necessary  to  support  the  charge  or  defense  set  up,  not  merely  a  gen- 
eral charge  of  the  commission  of  some  offense.96  "The  charge  must 
be  explicit  enough  to  support  itself, ' '  in  the  words  of  Lord  Mansfield.97 
The  accused  has  a  constitutional  right  to  be  informed  of  the  nature 
and  cause  of  the  accusation,98  which  has  been  construed  to  mean  that 


Contra,  Swing  vr  Wanainaker,  139 
App.  Div.  627,  124  N.  Y.  Supp.  231. 
In  this  case  non-compliance  with  the 
general  insurance  laws  was  alleged  in 
defense  and  a  recital  of  them  would 
have  resulted  in  great  prolixity  and  no 
advantage. 

But  if  the  statute  is  only  incidental 
to  the  cause  of  action  or  defense  a  gen- 
eral reference  thereto  is  sufficient  to 
authorize  its  admission  in  evidence. 
If  the  statement  is  too  vague  a  motion 
to  make  more  definite  and  certain  is  the 
proper  remedy.  la. — Green  v.  Equit- 
able, etc.,  Assn.,  105  Iowa  628,  75  N. 
W.  635.  Minn. — Thomson-Houston  E. 
Co.  v.  Palmer,  52  Minn.  174,  53  N.  W. 
1137.  Mo.— Hatch  v.  Hanson,  46  Mo. 
App.  323;  Banchor  v.  Gregory,  9  Mo. 
App.  102.  N.  Y. — Schluter  v.  Bowery 
Sav.  Bank,  117  N.  Y.  125,  22  N.  E. 
572;  Gleitsmann  v.  Gleitsmann,  60"  App. 
Div.  371,  70  N.  Y.  Supp.  1007. 

95.  Moore  v.  Com.,  47  Mass.  243; 
Com.  t?.  Inhab.  of  Denham,  16  Mass. 
141. 

See  generally  the  title  "Indict- 
ments." 

It  has  been  held  in  some  cases  that 
certainty  to  a  common  intent  is  suffi- 
cient in  an  indictment  (Lay  V.  State 
(Ind.),  39  N.  E.  768;  Whitney  v.  State, 
10  Ind.  404;  State  V.  Messenger,  63 
Ohio  398,  59  N.  E.  105)  and  in  others 
it  is  said  to  be  reasonable  certainty 
(Funk  v.  State,  149  Ind.  33S,  49  N.  E. 
266;  Musgrave  v.  State,  133  Ind.  297, 
32  N.  E.  '885),  the  same  as  is  required 
in  civil  pleadings  (Lane  v.  State,  151 
Ind.  511,  51  N.  E.  1056;  McCool  V. 
State,  23  Ind.  127). 

An  Oklahoma  case  describes  it  as  the 
same  particularity  as  is  necessary  in 
every  day  parlance.  Heatley  v.  Ter- 
ritory, 15  Okla.  72,  78  Pac.  79.  And 
this  is  held  to  be  the  proper  test  in 
Pennsylvania  for  an  information,  which 
is  said  to  require  less  technicality  tban 
an  indictment.  Com.  v.  Dingman,  26 
Pa.  Super.  615. 
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"It  is  only  necessary,  as  a  general 
rule,  to  state  in  a  brief  and  concise 
manner  the  facts  constituting  the  of- 
fense, and  it  is  not  necessary  in  a 
criminal  case  any  more  than  it  is  in  a 
civil  case  to  state  the  evidence  of  the 
facts.  ...  It  is  not  necessary  that 
the  pleading  be  so  specific  as  to  in- 
form the  accused  of  the  evidence  to 
be  produced  against  him."  People  v. 
Willis,  158  N.  Y.  392,  53  N.  E.  29, 
affirming  54  N.  Y.  Supp.  642,  which  re- 
versed 24  Misc.  537,  54  N.  Y.  Supp.  129. 

Such  a  degree  of  certainty  is  required 
as  to  enable  the  court  to  pronounce 
judgment  according  to  the  right  of  the 
case.  Nicols  v.  State  (Ind.),  63  N.  E. 
783;  State  v.  Bloor,  20  Mont.  574,  52 
Pac.  611. 

Certainty  to  a  certain  intent  in  gen- 
eral is  sufficient  in  an  affidavit  for 
arrest.  Luhrig  Coal  Co.  v.  Ludlum,  69 
Ohio  St.  311,  69  N.  E.  562,  100  Am. 
St.  Eep.  675. 

96.  United  States  v.  Cruikshank,  92 
U.  S.  542,  23  L.  ed.  588;  People  v. 
Willis,   158  N.  Y.   392,  53   N.   E.   29. 

"What  is  requisite  is  to  set  out  such 
circumstances  as  will  show  that  a 
crime  is  charged,  and  apprise  the  de- 
fendant of  what  he  is  called  upon  to 
answer."  State  V.  Schmitt,  49  N.  J. 
L.  579,  9  Atl.  774. 

97.  Eex  v.  Wheatly,  2  Burr.  1125, 
97   Eng.   Reprint   746. 

98.  U.  S.  Constitution,  Amend.  VI., 
and  the  following  cases:  U.  S. — United 
States  V.  Cruikshank,  92  U.  S.  542,  23 
L.  ed.  588.  Fla. — Brass  v.  State,  45 
Fla.  1,  34  So.  307.  Ind.— Funk  v.  State, 
149  Ind.  338,  49  N.  E.  266.  Ky.— Payn- 
ter  v.  Com.  21  Ky.  L.  Rep.  1562,  55  S. 
W.  687.  Mo.— State  v.  Barbee,  136  Mo. 
440,  37  S.  W.  1119.  Neb.— Moline  v. 
State,  67  Neb.  164,  93  N.  W.  228.  S.  O. 
State  v.  Jeffcoat,  54  S.  C.  196,  32  S. 
E.  298.  Tenn. — State  v.  Witherspoon, 
115  Tenn.  138,  90  S.  W.  852.  Va.— 
State  v.  Webber,  78  Vt.  463,  62  Atl. 
1018. 
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"the  indictment  must  set  forth  the  offense  with  clearness,  and  all 
necessary  certainty  to  apprise  the  accused  of  the  crime  with  which  he 
stands  charged."09 

If  all  the  essentials  necessary  to  constitute  the  crime  are  clearly 
charged,  the  indictment  is  not  ill  because  it  does  not  follow  the  com- 
mon law  forms,1  or  because  it  does  not  describe  it  by  the  statutory 
name.2 

Language  of  Statute. —  It  is  ordinarily  sufficient  to  follow  the  lan- 
guage of  the  statute  in  laying  the  offense,3  but  if  the  wording  is  gen- 


The  accused  has  a  right  to  have  a 
reasonably  particular  and  certain  de- 
scription of  the  offense  with  which  he 
is  charged  and  the  legislature  cannot 
deprive  him  of  it.  McLaughlin  v.  State, 
45  Ind.  338.  But  it  may  dispense  with 
merely  personal  matters.  Brown  v. 
People,  29  Mich.  232;  Stover  v.  Ter- 
ritory  (Okla.),  49  Pac.  1009. 

99.  U.  S.— United  States  V.  Mills, 
7  Pet.  138,  8  L.  ed.  636.  Mass.— Com. 
v.  Cody,  165  Mass.  133,  42  N.  E.  575. 
Mich.— Haskins  V.  Ralston,  69  Mich.  63, 
37  N.  W.  45. 

1.  Towne  v.  People,  89  111.  App.  258; 
Kruse  v.  People,  84  111.  App.  620;  Peo- 
ple v.  Wheeler,  169  N.  Y.  487,  62  N. 
E.  572,  reversing  66  App.  Div.  187,  73 
N.  Y.  Supp.  130;  People  v.  Willis,  158 
N.  Y.  392,  53  N.  E.  29. 

2.  Ariz. — Brady  v.  Territory,  7  Ariz. 
12,  60  Pac.  698.  Ark.— State  v.  Cul- 
breath,  71  S.  W.  254.  Cal.— People  v. 
Campbell,  127  Cal.  278,  59  Pac.  593. 
Ga.— Lipham  v.  State,  125  Ga.  52,  53 
S.  E.  817.  Ind.— Nicols  v.  State,  63  N. 
E.  783. 

It  need  not  specify  the  minor  of- 
fenses which  may  be  included  in  a 
greater.  State  v.  Will,  49  La.  Ann. 
1337,   22   So.   378. 

3.  U.  S. — Rupert  v.  United  States, 
181  Fed.  871,  104  C.  C.  A.  255;  United 
States  v.  Marx,  122  Fed.  964;  United 
States  r.  Ballard,  118  Fed.  757;  United 
States  v.  White,  28  Fed.Cas.  No.  16,674. 
Ala.— Kimball  v.  State,  165  Ala.  118,  51 
So.  16;  Grattan  v.  State,  71  Ala.  344. 
Ark.— Pearce  v.  State,  132  S.  W.  9S6; 
State  v.  Collins,  19  Ark.  587;  Lemon  v. 
State,  19  Ark.  171.  Cal.— People  v. 
Danford,  14  Cal.  442,  112  Pac.  474; 
People  v.  Knowlton,  122  Cal.  357,  55 
Pac.  141;  People  V.  Martin,  32  Cal.  91. 
Conn. — State  v.  Cadv,  47  Conn.  44.  Fla. 
Mills  v.  State,  58  Fla.  74,  51  So.  278. 
Ga. — Thomas  V.  State,  69  Ga.  747;  Hines 
v.    State,    26    Ga.    614.     111.— People    v. 


O'Farrell,  247  111.  44,  93  N.  E.  136; 
People  v.  Weil,  843  111.  208,  90  N.  E. 
731;  Bolen  v.  People,  184  111.  338,  56 
N.  E.  408;  Puller  V.  People,  92  111.  182; 
People  v.  Smith,  144  111.  App.  129,  af- 
firmed, 87  N.  E.  885;  Kruse  V.  People, 
84  111.  App.  620;  Ward  V.  People,  23 
111.  App.  510.  Ind. — Atkinson  r.  State, 
70  N.  E.  560;  Nicols  v.  State,  63  N.  E. 
783;  State  V.  New,  165  Ind.  571,  76 
N.  E.  400;  Latshaw  v.  State,  156  Ind. 
194,  59  N.  E.  471.  la.— State  r.  Mil- 
ler, 146  Iowa  521,  124  N.  W.  167;  State 
v.  Beebe,  115  Iowa  128,  88  N.  W.  358; 
State  v.  Reilly,  108  Iowa  735,  78  N.  W. 
680.  Kan. — State  c.  Monarch  Portland 
Cement  Co.,  83  Kan.  '808,  111  Pac. 
487;  State  v.  Bins,  83  Kan.  273,  111  Pac. 
189;  State  v.  Seeley,  65  Kan.  185,  69 
Pac.  163;  State  v.  McGaffin,  36  Kan. 
315,  13  Pac.  560.  Ky.— Com.  v.  Greg- 
ory, 121  Ky.  458,  89  S.  W.  477;  Com. 
v.  Schatzman,  118  Ky.  624,  82  S.  W. 
238;  Paynter  v.  Com.,  21  Ky.  L.  Rep. 
1562,  55  S.  W.  687.  La.— State  v.  Beebe, 
127  La.  493,  53  So.  730;  State  v.  Sonier, 
107  La.  794,  32  So.  175;  State  v.  Des- 
roche,  47  La.  Ann.  651,  17  So.  209. 
Md.— Stevens  v.  State,  89  Md.  669,  43 
Atl.  929;  Gibson  v.  State,  54  Md.  447; 
Parkinson  v.  State,  14  Md.  184.  Mass. 
Com.  v.  Dewhirst,  190  Mass.  293,  76 
N.  E.  1052.  Mich. — People  v.  Jacobs, 
35  Mich.  36.  Minn. — State  v.  Garvey, 
11  Minn.  154.  Miss. — Riley  v.  State, 
43  Miss.  397;  Williams  V.  State,  42  Miss. 
328.  Mo. — State  r.  Kentner  178  Mo. 
487,  77  S.  W.  522;  State  v.  Hendrickson, 
165  Mo.  262,  65  S.  W.  550;  State  v. 
Summar,  143  Mo.  220,  45  S.  W.  254; 
State  v.  Newman,  152  Mo.  App.  144, 
132  S.  W.  753;  State  V.  Athanas,  150 
Mo.  App.  588,  131  S.  W.  373;  State  v. 
Rambauer,  140  Mo.  App.  401,  124  S. 
W.  67;  Citv  of  Louisiana  v.  Anderson, 
100  Mo.  App.  341,  73  S.  W.  875;  State 
r.  Stocker,  80  Mo.  App.  354.  Neb. — 
Peterson    c.    State,    64     Neb.     875,    90 
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eral  and  does  not  clearly  describe  the  constituents  thereof,  they  must 

be  supplied  with  reasonable  certainty.4 

Thus,  in  libel  and  slander,  the  words  uttered  constitute  the  gravamen 

of  the  offense,  and  must,  therefore,  be  set  out  in  detail.5     But  if  the 

words  are  too  obscene  to  appear  on  the  records  of  the  court  a  general 

description  will  suffice,  giving  the  reason  why  they  are  not  spread  on 

the  record.6 

7.    In  Equity.  —  The  rules  of  certainty  are  not  so  strictly  enforced 
in  equity  pleading.7 

Certainty  to  a  common  intent  is  generally  sufficient.8     The  allegations 


N.  W.  964;  Chapman  v.  State,  61  Neb. 
888,  86  N.  W.  907;  Leisenberg  v.  State, 
60  Neb.  628,  84  N.  W.  6.  N.  H.— State 
V.  King,  67  N.  H.  219,  34  Atl.  461; 
State  v.  Manchester  &  L.  E.,  52  N.  H. 
528.  N.  J.— State  v.  Bartholomew,  69 
N.  J.  L.  160,  54  Atl.  231.  N.  C— State 
V.  Holder,  153  N.  C.  606,  69  S.  E.  66; 
State  V.  Stanton,  23  N.  C.  424.  N.  D. 
State  -v.  Hakon,  129  N.  W.  234. 
Ohio. — State  v.  Shumann,  8  Ohio  Dec. 
(Eeprint)  373.  Okla. — Hayes  v.  State, 
4  Okla.  Crim.  377,  111  Pac.  1020.  Pa. 
Com.  v.  Rosenberg,  1  Pa.  Co.  Ct.  273. 
R.  I.— State  V.  McMahon,  14  E.  I.  285. 
Tenn. — State  v.  Odam,  70  Tenn.  220. 
Tex.— Johnson  v.  State,  55  S.  W.  818; 
Antle  v.  State,  6  Tex.  App.  202.  Utah. 
State  v.  Williamson,  22  Utah  248,  62 
Pac.  1022.  Vt.— State  v.  Daley,  41  Vt. 
564;  State  v.  Cook,  38  Vt.  437.  W.  Va. 
State  v.  Pennington,  41  W.  Va.  599, 
23  S.  E.  918;  State  V.  Boggess,  36  W. 
Va.  713,  15  S.  E.  423. 

4.  U.  S. — United  States  v.  Brazeau, 
78  Fed.  464;  United  States  V.  Staton, 
27  Fed.  Cas.  No.  16,382.  Ala.— An- 
thony v.  State,  29  Ala.  27.  Ark. — State 
V.  Graham,  38  Ark.  519.  111.— Gallagher 
V.  People,  211  111.  158,  71  N.  E.  842; 
O'Donnell  V.  People,  110  111.  App.  250; 
Williams  v.  People,  67  111.  App.  344. 
Ind.— State  v.  Eodgers,  93  N.  E.  223; 
Johns  V.  State,  159  Ind.  413,  65  N.  E. 
287;  Bates  V.  State,  31  Ind.  72.  Ky. 
Mitchell  v.  Com.,  88  Ky.  349,  11  S.  W. 
209.  Me.— State  v.  Doran,  99  Me.  329, 
59  Atl.  440.  Mass. — Com.  v.  Harris, 
13  Allen  534.  Mich. — People  v.  Glazier, 
159  Mich.  528,  124  N.  W.  582.  Mo. 
State  v.  Krueger,  134  Mo.  262,  35  S. 
W.  604;  State  v.  Eunzi,  105  Mo.  App. 
319,  80  S.  W.  36.  N.  M.— Territory  v. 
Hubbell,  13  N.  M.  579,  86  Pac.  747. 
N.  Y.— People  v.  Corbalis,  178  N.  Y. 
516,    71    N.   E.    106,   reversing   86    App. 
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Div.  531,  83  N.  Y.  Snpp.  782;  People 
V.  Kane,  61  N.  Y.  Supp.  632,  affirmed, 
43  App.  Div.  472,  61  N.  Y.  Supp.  195, 
and  161  N.  Y.  380,  55  N.  E.  946.  Okla. 
Porter  v.  State,  4  Okla.  Crim.  654,  111 
Pac.  1023;  State  v.  Feeback,  3  Okla. 
Crim.  508,  107  Pac.  442.  W.  Va.— State 
I?.  Mitchell,  47  W.  Va.  789,  35  S.  E. 
845. 

5.  Bradlaugh  v.  Eeg.,  L.  R.  3  Q.  B. 
D.  607;  State  v.  Hayward,  83  Mo.  299. 

See  the  title   "Libel  and   Slander." 

6.  111.— McNair  v.  People,  89  111. 
441.  Mich. — People  V.  Girardin,  1 
Mich.  90.  Mass. — Com.  v.  Dejardin, 
126  Mass.  46,  30  Am.  Eep.  652.  Vt. 
State  v.  Brown,  27  Vt.  619. 

7.  Story  Eq.  PI.  §240,  and  the  fol- 
lowing cases:  Ala. — Cockrell  v.  Gur- 
ley,  26  Ala.  405.  Conn. — Crane  v.  Dem- 
ing,  7  Conn.  394.  Ga. — Cothran  v. 
Scanlon,  34  Ga.  555.  Mich. — Duns- 
back  v.  Collar,  95  Mich.  611,  55  N.  W. 
362.  N.  J.— Mutual  L.  Ins.  Co.  v. 
Sturges,  33  N.  J.  Eq.  328. 

See  the  title   "Bills  and  Answers." 

8.  St.  Louis  V.  Knapp  County,  104 
U.  S.  58,  26  L.  ed.  883.  Henninger  v. 
Heald,  51  N.  J.  Eq.  74,  26  Atl.  449; 
Harrison  v.  Farrington,  40  N.  J.  Eq. 
353,  3  Atl.  80. 

"There  are  some  cases  in  which  the 
same  decisive  and  categorical  certainty 
is  required  in  a  bill  in  equity,  as  in 
a  declaration  at  common  law.  But,  in 
most  cases,  general  certainty  is  suffi- 
cient in  pleadings  in  equity."  Mr. 
Justice  Harlan  in  St.  Louis  V.  Knapp 
County,   104   U.   S.   658,   26   L.   ed.   883 

But  see:  Ala. — Hurt  v.  Freeman,  63 
Ala.  335.  Ga.— Threckeld  v.  Dobbins, 
45  Ga.  144.  N.  Y. — Legcraft  v.  Demp- 
sey,  15  Wend.  83.  Ore.— Hoyt  v. 
Clarkson,  23  Ore.  51,  31  Pac.  198.  Va. 
Preston  v.  Stuart,  29  Gratt.  289. 
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of  bills  are  aided  by  other  pleadings,  just  as  in  pleadings  at  law," 
and  are  subject  to  the  same  general  rules.10 

HI.  WANT  OF  CERTAINTY,  HOW  ATTACKED. —A.  Demur- 
rer.—  1.  General  Demurrer.  —  A  general  demurrer  dues  not  raise  the 
question  of  certainty  because  it  goes  only  to  defects  of  substance  and 
not  to  those  of  form.11  But  if  the  uncertainty  is  so  gross  that  the 
statement  does  not  make  out  a  cause  of  action,  general  demurrer  is 
the  proper  remedy  even  under  the  code.12 

2.  Special  Demurrer.  —  At  common  law  objection  to  uncertainty 
in  a  ]>lr;idiiiL,r  was  taken  by  special  demurrer,  and  may  be  so  raised  in 
some  states  at  the  present  time.18 

B.  Motion.  —  1.  To  Make  More  Definite  and  Certain.  —  Under 
the  codes,  however,  uncertainty  is  generally  reached  by  a  motion  to 
make  more  definite  and  certain.14 


9.  McLaughlin  v.  Daniel,  8  Dana 
(Ky.)    182. 

10.  U.  S.— McCloskey  v.  Barr,  38 
Fed.  165.  Md. — Luri^an  v.  Henderson, 
1  Bland  236.  Mass. — Rnrditt  v.  Grew, 
8  Pick.  108.  N.  J.— King  v.  King,  9 
N.  J.   Eq.  44. 

General  averments  are  allowable  to 
avoid  prolixity;  (Halsey  v.  Ackennan, 
38  N.  J.  Eq.  501)  and  as  to  facts  with- 
in the  knowledge  of  the  other  party 
(Campbell  v.  Paris,  etc.  R.  Co.,  71  111. 
611;  Wheeler  &  W.  Mfg.  Co.  v.  Filer, 
52   N.   J.   Eq.   164,   28   Atl.   13). 

11.  The  demurrer  itself  must  be 
certain  and  point  out  the  particular 
objection  to  the  pleading.  TJ.  S. — De 
Ga'lindez  v.  Ennis,  149  Fed.  911.  Ala. 
Huggins  V.  Southern  R.  Co.,  159  Ala. 
189,  49  So.  299.  Ariz.— De  Amado  v. 
Friodman,  89  Pac.  58S.  Cal  —  Hunt  v. 
Jones,  149  Cal.  297,  86  Pac.  686;  Yordi 
V.  Yordi,  6  Cal.  App.  20,  91  Pac.  348; 
Neves  v.  Costa,  5  Cal.  App.  Ill,  89 
Pac.  860.  Colo. — Gutshall  V.  Kornaley, 
38  Colo.  195,  88  Pac.  158.  Ga.— Wil- 
liams v.  Lancaster,  113  Ga.  1020,  39 
S.  E.  471.  la. — Dockstader  v.  Y.  M. 
C.  A.,  109  N.  W.  906.  Kan.— Bower- 
eox  v.  Hall  &  Co.,  73  Kan.  99,  84  Pac. 
557;  Park  v.  Tinkam,  9  Kan.  615; 
Sherry  v.  Frazier,  9  Kan.  615.  Mo. 
Ball  v.  City  of  Neosho,  109  Mo.  App. 
683,  83  S.  W.  777.  Mont. — Donovan 
v.  McDevitt,  35  Mont.  61,  92  Pac.  49. 
N.  J. — Tavlor  v.  New  Jersey  Title  G. 
&  T.,  70  N.  J.  L.  24,  56  Atl.  152.  N.  Y. 
Hale  v.  Omaha  Natl.  Bank,  49  N.  Y. 
626;  Delano  v.  Rice.  21  Misc.  714,  43 
N.  Y.  Supp.  130.  N.  C— Wood  V.  Kin- 
caid,  144  N.  C.  393,  57  S.  E.  4.  R.  L 
Darcey    V.    Darcey,    29    R.    L    384,    71 


Atl.  595,  23  L.  R.  A.  (N.  S.)  886. 
S.  C— Lyles  V.  Kinard,  82  S.  C.  415, 
64  S.  E.  409;  Smith  Sons  Gin  &  M. 
Co.  V.  Badham,  81  S.  C.  63,  61  S.  E. 
1031;  Lockwood  v.  Charleston  Bridge 
Co.,  60  S.  C.  492,  38  S.  E.  112.  Tex. 
Patterson  &  Wallace  V.  Frazier  (Tex. 
Civ.  App.),  79  S.  W.  1077;  Henrv  r. 
McCardell,  15  Tex.  Civ.  App.  497,  40 
S.  W.  172.  Vt.— Webster  v.  State  Mut. 
F.  Ins.  Co.,  81  Vt.  75,  69  Atl.  319.  Wis. 
Darlington  v.  Gates  Land  Co.,  142  Wis. 
198,  125  N.  W.  456,  135  Am.  St.  Rep. 
1070. 

12.  Ind.— Chicago  &  E.  R.  Co.  c. 
Lawrence,  169  Ind.  319,  79  N.  E.  363, 
82  N.  E.  768.  Ind.  Ter.— Bolen-Dar- 
nall  Coal  Co.  v.  Williams,  7  Ind.  Ter. 
648,  104  S.  W.  867.  Kan.— Bradley 
v.  Parkhurst,  20  Kan.  462.  Minn. 
American  Book  Co.  v.  Kingdom  Pub. 
Co.,  71  Minn.  363,  73  N.  W.  10S9.  N.  Y. 
Sullivan  V.  Murphy,  120  N.  Y.  Supp. 
55. 

13.  Cal. — Meacham  v.  Bear  Val.  I. 
Co.,  145  Cal.  606,  79  Pac.  281,  6*3  L. 
R.  A.  600;  Neves  v.  Costa,  5  Cal.  App. 
Ill,  89  Pac.  860.  Colo. — Bothwell  r. 
Denver  U.  Stock  Co.,  39  Colo.  221,  90 
Pac.  1127;  Gutshall  v.  Kornaley,  38 
Colo.  195,  88  Pac.  158.  Ga.— Atlantic 
Coast  Line  R.  Co.  V.  Davis  &  Brandon, 
5  Ga.  App.  214,  62  S.  E.  1022;  Rome 
R.  &  L.  Co.  v.  Keel,  3  Ga.  App.  769, 
60  S.  E.  46S.  Idaho. — Youme  v.  Black- 
foot  L.  &  W.  Co.,  15  Idaho  56,  96 
Pac.  193;  Navlor  V.  Vermont  L.  &  T. 
Co.,  6  Idaho  251,  55  Pac.  297.  111. 
Thorpe  v.  Wheeler,  23  111.  544.  Mont. 
Wahle  v.  Great  Northern  R.  Co.,  41 
Mont.   326,   109   Pac.    713. 

14.  U.   S. — United   Breweries   Co.   c. 
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In  some  states,  however,  uncertainty  or  ambiguity  may  be  corrected 


Colby,   170   Fed.    1008;    De    Galindez  v.  ' 
Ennis,    149    Fed.    911.       Ala.— Cassel's 
Mill    v.    Strater    Bros.    Grain    Co.,    166 
Ala.    274,    51    So.    969.     Ariz.— Gill     v. 
Manhattan    L.    Ins.    Co.,    11    Ariz.    232, 
95  Pac.  89;  De  Amado  V.  Friedman,  89 
Pac.   588.     Ark. — Roberts  v.   St.  Louis, 
I.  M.  &  S.  R.  Co.,  130  S.  W.  531;  Stone- 
man-Zearing  Lumb.  Co.  v.  McComb,  92 
Ark.    297,    122    S.    W.    648;     Cazort    & 
McGehee   Co.   v.   Dunbar,  "91    Ark.   400, 
121    S.    W.    270;    Greer   v.    Strozier,    90 
Ark.  158,  118  S.  W.  400;  Boles  v.  Kelly, 
90    Ark.    29,    117    S.    W.    1073.      Conn. 
Board  of  Water  Comrs.  v.  Robbins,  82 
Conn.   623,   74  Atl.   938.     Ind  —  City   of 
New  Albany  v.  New  Albany  St.  R.  Co., 
172  Ind.   487,   87   N.   E.   1084;    Shirk   v. 
Hupp,    167    Ind.    509,    78    N.    E.    242, 
79  N.  E.  490;  Hunter  v.  Brown,  68  Ind. 
225;    Cleveland   C.   C.   &   St.   L.   R.   Co. 
V.    Heineman    (Ind.    App.),     90     N.     E. 
899;    City  of   Huntington  v.   Stiver,   41 
Ind.    App.    171,   83   N.    E.    518;    Evans- 
ville  &  P.  T.   Co.  V.  Broerman,  40  Ind. 
App.  47,  80  N.   E.   972;   City  of  Ham- 
mond v.  Meyers,  23  Ind.  App.  235,  55 
N.  E.  102.    Ind.  Ter. — Foreman  t>.  Mid- 
land Val.   R.   Co.,  7   Ind.   Ter.  478,   104 
S.  W.  806.  la. — Seeley  v.  Seeley-Howe- 
LeVan    Co.,   130   Iowa   626,   105   N.   W. 
380,    114   Am.    St.    Rep.    452;    Newburn 
v.    Lucas,    126    Iowa    85,    101    N.    W. 
730;    Hurd    V.    Ladner,    110    Iowa    263, 
81  N.  W.  470.     Kan. — Nash  v.  Denton, 
59  Kan.  771,  51  Pac.  896.     Ky.— Horn 
v.    Bates,   114   S.   W.    763;    Snowden   v. 
Snowden,   29   Ky.   L.   Rep.   1112,  96    S. 
W.     922.       Minn. — Anderson     v.     Min- 
neapolis,   etc.    R.    Co.,    103    Minn.    224, 
114   N.   W.   1123,   14   L.   R.   A.    (N.   S.) 
886.     Mo.— Atteberry  v.  Powell,  29  Mo. 
429,    77    Am.    Dec.    579;    Chicago,   P.    & 
St.  L.  R.  Co.  v.  Bay  Shore  L.  Co.,  140 
Mo.  App.  52,  119  S.  W.  973;  Wertheim- 
er-Swarts    Shoe    Co.    v.    McDonald,    138 
Mo.   App.   328,   122   S.  W.   5;   Ruebsam 
V.  St.  Louis  Transit  Co.,  108  Mo.  App. 
437,  83  S.  W.  984.     Neb.— State  v.  Al- 
ter, 80  Neb.  405,  114  N.  W.  293;   Wes- 
tern  Trav.   A.   A.   V.   Munson,    73   Neb. 
858,  103  N.  W.  688,  1  L.  R.  A.   (N.  S.) 
1068.      N.   Y—  Uss    V.    Crane     Co.,     138 
App.    Div.    256,    123    N.    Y.    Supp.    94; 
Frank   Seaman  v.   Stirn,   137   App.  Div. 
650,    122    N.    Y.    Supp.    406;    American 
Woolen   Co.   V.   Altkrug,   137   App.   Div. 
621,    122    N.   Y.   Supp.   394;    Worden   v. 
Ranger,  136  App.  Div.  936,  121  N.  Y. 
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Supp.  271;  R-ankin  v.  Probey,  131  App. 
Div.  328,  115  N.  Y.  Supp.  832;  Palmer 
v.  Van  Deusen,  122  App.  Div.  282,  106 
N.    Y.    Supp.    707;    Babcock    v.    Anson, 
122  App.  Div.  73,  106  N.  Y.  Supp.  642; 
Town   of   Hadley   v.    Garner,    116    App. 
Div.   68,   101   N.   Y.   Supp.   777;   Day   V. 
Day,  98  App.  Div.  314,  90  N.  Y.  Supp. 
680;  People  v.  Buell,  85  App.  Div.  141, 
83    N.   Y.    Supp.    143;    Scheftel   v.   Vir- 
ginia   Hot    Springs    Co.,    71    App.    Div. 
616,   77   N.   Y.   Supp.   610;   Pforzheimer 
V.    Briggs,     25     Hun     63;      Church     V. 
Stevens,  56  Misc.  572,  107  N.  Y.  Supp. 
310;    McGehee   v.   Cooke,    55    Misc.    40, 
105    N.    Y.    Supp.    60;    Chicago    Crayon 
Co.   V.    Slattery,   123   N.   Y.   Supp.   987; 
Cohen  v.  North  River  Ins.  Co.,  121  N. 
Y.   Supp.    1119;    Pringle   V.   Mulholland, 
116  N.  Y.   Supp.   572.     N.  C— Jones  V. 
Town    of    Henderson,    147    N.    C.    120, 
60   S.   E.   894;    Gillikin   V.   Lake   Drum- 
mond    C.   Co.,    147    N.    C.   39,    60    S.    E. 
654.     N.   D.— Weber   v.   Lewis,   126    N. 
W.  105.     Ohio.— New  York  C.  &  St.  L. 
R.  Co.  v.  Kistler,  66  Ohio  326,  64  N.  E. 
130.      Ore. — Ireland    v.    Ward,    51    Ore. 
102,  93   Pac.   932;   Freeksen  v.   Turner, 
19    Ore.   106,    23   Pac.    857;    Jackson   v. 
Jackson,  17  Ore.  110,  19  Pac.  847.  S.  C. 
Scott  v.  Richland  Co.,  83  S.  C.  506,  65 
S.    E.    729;    Rentz   v.    Southern   R.    Co., 
82  S.  C.  170,  63  S.  E.  743;   Smith  Sons 
G.  &  M.  Co.  v.  Badham,  81  S.  C.  63,  61 
S.  E.  1031;  Wood  v.  Pacolet  Mfg.  Co., 
80   S.   C.   47,   61   S.   E.   95;   Williams  V. 
Salmond,    79    S.    C.    459,    61    S.    E.    79; 
Livingston    V.    Ruff,    65    S.    C.    284,    43 
S.    E.     678;     Lockwood     V.     Charleston 
Bridge  Co.,  60  S.  C.  492,  38  S.  E.  112. 
Wash. — Schaad   v.   Robinson,   50    Wash. 
283,   97  Pac.  104;   Waldo  V.  Milroy,   19 
Wash.    156,    52    Pac.    1012.      Wis.— Wil- 
cox v.  Scanlon,  133  Wis.  521,  113  N.  W. 
948. 

"Upon  motion  to  make  a  pleading 
more  definite  and  certain,  it  is  for  the 
court  to  consider  whether  the  pleader 
has  been  as  definite  and  certain  as  in 
the  nature  of  the  case  he  could  rea- 
sonably be  expected  to  be."  Fraker 
v.  St.  Paul,  etc.  R.  Co.,  30  Minn.  103, 
14  N.  W.  366. 

Mere  confusion  of  averments  in  the 
pleadings  should  be  reached  by  motion 
to  make  more  definite  and  certain,  not 
by  demurrer.  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  v.  Rogers  (Ind.  App.),  87 
N.  E.  28. 
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cither  by  special  demurrer  or  by  motion  to  strike  out  or  make  certain," 
but  not  by  general  demurrer.1* 

2.  For  Bill  of  Particulars.  —  If  uncertainty  arises  from  failure  of 
the  pleadings  to  give  details,  the  lack  of  which  might  occasion  sur- 
prise at  the  trial  and  thus  work  a  hardship  on  the  opposing  party, 
the  remedy  is  by  motion  for  a  bill  of  particulars.1'  Although  this  most 
often  occurs  in  cases  involving  accounts,  it  is  by  no  means  limited  to 
such  cases  and  may  be  invoked  under  other  circumstances  if  justice 
require  it.18 


If  uncertainty  results  from  an  inter- 
mingled and  jumbled  statement,  the  de- 
fendant may  have  it  remedied  on  mo- 
tion.    Alter  v.  Frick,  62  Mo.  App.  453. 

Allegations  stated  in  the  alternative 
■hould  be  attacked  by  motion,  not  de- 
murrer. Turner  v.  First  Nat.  Bank,  26 
Iowa  562. 

If  the  answer  is  vague  and  uncertain 
the  plaintiff's  remedy  is  by  motion  to 
make  more  definite  and  certain.  Elec- 
tric Ace.  Co.  v.  Mittenthal,  194  N.  Y. 
473,  87  N.  E.  684. 

15.  Ark. — Louisiana  &  A.  R.  Co.  v. 
State,  89  Ark.  136,  116  S.  W.  193.  Cal. 
Neves  v.  Costa,  5  Cal.  App.  Ill,  89  Pac. 
860.  Colo. — American  Bond  &  Invest. 
Co.  v.  Hopkins,  46  Colo.  460,  104  Pac. 
1040;  Hall  v.  Cudahy,  46  Colo.  324,  104 
Pac.  415. 

16.  Neves  v.  Costa,  supra..  Not  by 
objection  to  testimony.  American  Bond 
&   Invest.   Co.   v.  Hopkins,  supra. 

17.  Ala.— Morrisette  v.  Wood,  128 
Ala.  505,  30  So.  630.  Cal.— Chamber- 
lin  v.  Loewenthal,  138  Cal.  47,  70  Pac. 
932.  Ind. — Harbaugh  v.  Tanner,  163 
Ind.  574,  71  N.  E.  145.  Mich.— Hamil- 
ton V.  Ingham,  84  Mich.  393,  47  N.  W. 
6S1.  N.  Y. — Hamilton  v.  American 
Vote  Beg.  M.  Co.,  24  App.  Div.  544, 
49  N.  Y.  Supp.  595;  Miller  v.  Miller, 
128  N.  Y.  Supp.  965;  Nellis  V.  Brown- 
Leipe  Gear  Co.,  128  N.  Y.  Supp.  756; 
Gould  V.  McLaughlin,  112  N.  Y.  Supp. 
518.  N.  D. — Johnson  V.  Great  North- 
ern R.  Co.,  12  N.  D.  420,  97  N.  W.  546. 
Utah. — Nelson  v.  Henrichsen,  31  Utah 
191,  87  Pac.  267.  Va.— Interstate  R. 
Co.  v.  Tyree,  110  Va.  38,  65  S.  E.  500. 
W.  Va. — West  Virginia  Transp.  Co.  v. 
Standard  Oil  Co.,  50  W.  Va.  611,  40 
S.  E.  591,  88  Am.  St.  Rep.  895,  56  L. 
R.  A.  804. 

See  generally  the  title  "Bills  of  Par- 
ticulars." 

"The  office  of  a  bill  of  particulars 
is    to    amplify    a    pleading,"    aaid   the 


court  in  Dacey  c.  Fogel,  128  N.  Y. 
Supp.  750.  In  this  case  a  claim  of  an 
attorney  who  asserted  a  lien  on  his 
client's  papers,  was  sent  to  a  referee, 
and  the  court  held  that  the  defend- 
ant was  sufficiently  informed  of  the 
general  nature  of  the  claim,  and  was 
not  entitled  to  a  bill  of  particulars. 

Before  Answering.  —  Defendant  it 
not  entitled  to  a  bill  of  particulars  be- 
fore answering,  since  he  may  deny 
any  knowledge  or  information  sufficient 
to  form  a  belief  under  Code  Civ.  Proc. 
§500;  Schultz  v.  Rubsam,  93  N.  Y. 
Supp.  334. 

See  the  title  "Bills  of  Particulars." 

Joining  Motions. — It  is  not  good 
form  to  join  a  motion  for  a  bill  of 
particulars  with  one  in  the  alternative 
for  a  motion  to  make  more  definite  and 
certain.  Jacob  Bros.  v.  Kunitzer,  116 
N.  Y.  Supp.  677;  Casassa  v.  A.  Cuneo 
Co.,  115  N.  Y.  Supp.  124. 

Before  Reply. — In  Fidelity  Glass  Co. 
V.  Thatcher  Mfg.  Co.,  88  App.  Div.  287, 
85  N.  Y.  Supp.  8,  the  plaintiff  was  held 
not  entitled  to  a  bill  of  particulars  as 
to  defendant 's  counter  claim  until  he 
had  filed  his  reply  thereto. 

To  Disclose  Evidence. — A  motion  for 
a  bill  of  particulars  cannot  be  used 
merely  to  compel  plaintiff  to  disclose 
the  evidence  on  which  he  will  rely,  if 
he  has  stated  his  cause  of  action  with 
sufficient  certainty.  Hamilton  v.  Amer- 
ican Vote  R.  Maeh.  Co.,  24  App.  Div. 
544,  49  N.  Y.  Supp.  595. 

18.  "It  is  an  error  to  suppose  that 
bills  of  particulars  are  confined  to  ac- 
tions involving  an  account,  or  to  ac- 
tions for  the  recovery  of  money  de- 
mands arising  upon  contract.  A  bill 
of  particulars  is  appropriate  in  all  de- 
scriptions of  actions  where  the  cir- 
cumstances are  such  that  justice  de- 
mands that  a  party  should  be  apprised 
of  the  matters  for  which  he  is  to  be 
put  for  trial  with  greater  particularity 
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The  distinction  between  a  motion  to  make  more  definite  and  certain 
and  one  to  direct  a  bill  of  particulars  has  been  said  to  lie  in  the  fact 
that  the  former  is  for  the  purpose  of  aiding  the  opposing  party  to 
plead,  while  the  latter  is  to  protect  him  against  surprise  at  the  trial.19 

The  latter  may,  therefore,  lie  in  some  cases  where  a  demurrer  or 
motion  to  make  more  definite  and  certain  would  be  overruled.20 

3.  To  Dismiss.  —  A  motion  to  dismiss  will  not  lie  for  mere  uncer- 
tainty as  this  should  be  reached  by  motion  to  make  more  certain.21 

C.  Objection  to  the  Introduction  of  Evidence.  —  Nor  is  an  ob- 
jection to  the  introduction  of  evidence  at  the  trial  a  proper  mode  of 
attacking  uncertainty,  which  does  not  amount  to  a  failure  to  state 
a  cause  of  action,22  and  if  such  tactics  are  followed  the  pleadings  will 
b%  construed  liberally,23  and  not  against  the  pleader  as  upon  demurrer 


than  is  required  by  the  rules  of  plead- 
ing." Tilton  v.  Beecher,  59  N.  Y. 
176. 

A  more  definite  statement  of  location 
may  be  obtained  by  a  bill  of  particu- 
lars. Lucas  V.  Carolina  Cent.  B.  Co., 
121  N.  C.  506,  28  S.  E.  265;  Johnson 
v.  Great  N.  E.  Co.,  12  N.  D.  420,  97 
N.  W.  546. 

In  action  ex  delicto  a  bill  of  par- 
ticulars is  not  demandable  in  all  states. 
Ind. — Eoberts  v.  Vornholt,  126  Ind. 
511,  26  N.  E.  207.  Mo.— Von  Fragstein 
P.  Windier,  2  Mo.  App.  598.  N.  Y. 
Villiers  v.  Third  Ave.  E.  Co.,  22  Misc. 
17,  48  N.  Y.  Supp.  614. 

See  the  title  "Bills  of  Particulars." 

19.  Citizens'  Cent.  Nat.  Bank  v. 
Munn,  49  Misc.  319,  99  N.  Y.  Supp. 
191. 

See  the  title  "Bills  of  Particulars." 

20.  U.  S.— De  Galindez  v.  Ennis, 
149  Fed.  911.  N.  Y.— Harrington  v. 
Stillman,  105  N,  Y.  Supp.  75;  Dumar 
v.  Witherbee,  Sherman  Co.,  84  N.  Y. 
Supp.  669.  Wash. — Thorp  v.  Eamsey, 
51  Wash.  530,  99  Pac.  584. 

21.  Ind.— Shirk  v.  Hupp,  167  Ind. 
509,  78  N.  E.  242,  rehearing  denied,  79 
N.  E.  490;  City  of  Hammond  v.  Meyers, 
23  Ind.  App.  235,  55  N.  E.  102.  Minn. 
Lee  v.  Minneapolis  &  St.  L/  E.  Co.,  34 
Minn.  225,  25  N.  W.  399.  N.  Y.— Palm- 
er v.  Van  Deusen,  106  N.  Y.  Supp.  707; 
Babcock  v.  Anson,  106  N.  Y.  Supp.  642; 
Donovan  v.  Cunard  S.  S.  Co.,  85  N.  Y. 
Supp.  1113. 

In  a  suit  for  damages  to  a  tug, 
plaintiff  failed  to  allege  ownership, 
but  it  was  held  that,  though  "the 
complaint   lacked   definiteness  and   cer- 

VoL  IV 


tainty  in  this  regard,  yet  sufficient  ap- 
peared to  justify  the  overruling  of  the 
motion  to  dismiss.  A  motion  to  make 
more  definite  and  certain,  was  the 
proper  remedy."  Lockwood  v.  Charles- 
ton Bridge  Co.,  60  S.  C.  492,  38  S.  E. 
112. 

22.  U.  S. — Adams  &  Frederick  Co. 
v.  South  Omaha  Nat.  Bank,  123  Fed. 
641,  60  C.  C.  A.  579.  Colo.— American 
Bond  &  Invest.  Co.  v.  Hopkins,  46  Colo. 
460,  104  Pac.  1040;  Geisseman  t>.  Geisse- 
man,  34  Colo.  481,  83  Pac.  635.  Idaho. 
Youme  v.  Blackfoot  L.  &  W.  Co.,  15 
Idaho  56,  96  Pac.  193;  Navlor  v.  Ver- 
mont L.  &  T.  Co.,  6  Idaho  251,  55  Pac. 
297.  Kan:— Howard  v.  Carter,  71  Kan. 
85,  80  Pac.  61;  Brower  v.  Timreck,  66 
Kan.  770,  71  Pac.  581.  Mich.— Smith 
v.  Cowles,  123  Mich.  4,  81  N.  W.  916. 
Mo.— Fisher  v.  St.  Louis  Transit  Co., 
198  Mo.  562,  95  S.  W.  917;  Catron  v. 
LaFayette  Co.,  106  Mo.  659,  17  S.  W. 
577;  Wilson  v.  City  of  St.  Joe,  139 
Mo.  App.  557,  123  S.  W.  504.  Neb. 
Patrick  v.  Norfolk  Lumb.  Co.,  81  Neb. 
267,  115  N.  W.  780,  where  plaintiff 
failed  to  set  out  his  Christian  name 
in  the  petition.  Okla. — First  Nat.  Bank 
V.  Cochran,  17  Okla.  538,  87  Pac.  855; 
Young  v.  Severy,  5  Okla.  630,  49  Pac. 
1024.  S.  D.—  Fritz  v.  City  of  Water- 
town,  21  S.  D.  280,  111  N.  W.  630. 
Tex.— Postal  Tel.  Cable  Co.  v.  Sunset 
Constr.  Co.  (Tex.  Civ.  App.),  109  S.  W. 
265. 

23.  Upham  v.  Head,  74  Kan.  17,  85 
Pac.  1017;  Eppley  v.  Kennedy,  198 
N.  Y.  348,  91  N.  E.  797,  reversing  131 
App.  Div.  1,  115  N.  Y.  Supp.  360; 
Sweeney  v.  O'Dwyer,  197  N.  Y.  499, 
90  N.  E.  1129;  Prickhart  v.  Eobertson, 
4  Civ.  Proc.  112. 


CERTAINTY    IN    PLEADING 


8G3 


or  motion  to  make  more  definite  and  certain  before  issue  joined.2* 
All  reasonable  intendments  to  support  a  pleading  will  be  indulged  also 
on  appeal  on  the  same  principle." 

IV.  WANT  OF  CERTAINTY,  HOW  REMEDIED  OR  AIDED. 
A.  By  Amendment. —  Want  of  certainty  in  pleadings  may  be  re- 
moved by  amending  them  so  as  to  obviate  the  defect  and  remove  the 
uncertainty.26  The  amendment  is  not  restricted  to  additions  to  the 
original  statement  or  changes  in  it,  but  may  be  by  the  insertion  of  new 
counts,  provided  they  are  merely  more  particular  statements  of  the 
original  cause  of  action.27  Such  amendment  may  be  made,  of  course, 
by  the  plaintiff  before  answer  filed,  or  within  a  time  specified  by  stat- 
ute,28 though  in  some  states  leave  of  court  must  be  asked.-9  Amend- 
ment, however,  is  available  only  for  the  purpose  of  correcting  a  vague 
and  uncertain  or  otherwise  defective  statement  of  the  cause  of  action,80 
and  cannot  be  used  to  cure  a  total  want  of  issue.31  If  the  vagueness 
of  the  petition  cause  the  defendant  to  be  surprised  at  the  trial,  he  is 
entitled  to  have  the  pleadings  amended  so  he  will  not  suffer  prejudice.32 
B.     By  Other  Counts  or  Pleadings.  —  Uncertainty  or  vagueness 


24.  Ind. — Evansville  &  S.  Tract  Co. 
r.  Spiegel,  94  N.  E.  718.  Mo.— Benkam 
r.  Taylor,  66  Mo.  App.  308.  N.  Y. 
Czerney  v.  Haas,  129  N.  Y.  Supp.  537. 
Tex. — Shelton  v.  Cain  (Tex.  Civ.  App.), 
136  S.  W.  1155.  Wis.— Daniels  v.  Town 
of  Milwaukee,  131  N.  W.  339. 

25.  HI.— Baker  v.  Fritts,  143  111. 
App.  465.  Ky. — Worthley's  Admr.  v. 
Hammond,  8  Bush  510.  Neb. — McLane 
V.  McLane,  130  N.  W.  745;  Carlile  v. 
Bentley,  81  Neb.  715,  116  N.  W.  772. 
Ore.— Keady  v.  United  Ry.  Co.,  108 
Pac.  197. 

26.  Colo. — Beshoar  v.  Robards,  8 
Colo.  App.  173,  45  Pac.  280.  Ga.— Fin- 
ney V.  Cadwallader,  55  Ga.  75.  N.  Y. 
Vanderbilt  v.  Accessory  Transit  Co.,  9 
How.  Pr.  352.  Pa. — Hunter  v.  Land, 
81  Pa.  296.  Tex. — Hanrick  v.  Hanrick, 
63  Tex.  618. 

See  the  title  "Amendments  and  Jeo- 
fails." 

Amendment  is  permissible  to  "am- 
plify the  allegations  of  the  petition  by 
showing  the  precise  facts  and  condi- 
tions." Armour  v.  Ross,  110  Ga.  403, 
35  S.  E.  787;  Havden  v.  Burney,  89 
Ga.  715,  15  S.  E.  623. 

"When  the  allegations  or  denials  of 
a  pleading  are  so  indefinite  or  uncer- 
tain that  the  precise  nature  of  the 
charge  is  not  apparent,  .  .  .  the 
court  may  require  the  pleading  to  be 
made  certain  and  definite  and  other- 
wise to  conform  to  the  law  by  amend- 


ment."    Atteberry    v.    Powell,    29    Mo. 
429,  77  Am.   Dec.   579. 

But  permission  to  amend  will  not  be 
given  if  objection  to  the  evidence  on 
the  ground  that  it  did  not  support  the 
pleadings  was  made  at  the  trial.  Walk- 
er v.  O'Connell,  59  Kan.  306,  52  Pac. 
894. 

27.  Smith  v.  Smith,  5  Pa.  254. 

28.  Jack  v.  Weiennett,  115  111.  105, 
3  N.  E.  445,  56  Am.  Rep.  129;  Berkey 
v.  Lefebure  &  Sons,  125  Iowa  76,  99 
N.  W.  710;  Kay  v.  Pruden,  101  Iowa 
60,  69  N.  W.  1137. 

In  Gay  v.  Homer,  13  Pick.  (Mass.) 
535,  plaintiff  was  allowed  to  amend 
after  issue  joined  by  changing  an  al- 
legation of  slander  in  a  "certain  dis- 
course," to  read   "other  discourse." 

It  is  not  error  to  allow  amendment 
of  vague  pleadings  after  verdict  to 
conform  to  the  proof  entered  without 
objection  at  the  trial.  Trippi  v.  Du  Val, 
33  Ark.  811. 

29.  Ind.— Hyatt  v.  Kirk,  8  Ind.  173. 
Kan. — Missouri  River,  etc.  R.  Co.  P. 
Wilson,  10  Kan.  105.  La.— Tullos  V. 
Lane,  45  La.  Ann.  333,  12  So.  508. 

30.  Ga. — Augusta  R.  C.  v.  Andrews, 
92  Ga.  706,  19  S.  E.  713.  S.  C— Lock- 
wood  v.  Charleston  Bridge  Co.,  60  S.  C. 
492,  38  S.  E.  112.  Tex. — Hanrick  v. 
Hanrick,   63   Tex.  618. 

31.  Stony  Creek  L.  Co.  v.  Fields  & 
Co.,  102  Va.  1,   15  S.  E.  797. 

32.  Gremillon  v.  Bonaventure,  4  La. 
Ann.   d0 
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in  a  pleading  may  also  be  aided  by  subsequent  averments  or  plead- 
ings, for  if  all  the  facts  get  before  the  court,  it  does  not  matter  by 
whom  or  in  what  order  they  are  presented,  provided  the  opposite  party 
make  no  obpjection  thereto  before  trial.33 

C.  By  Pleading  Over.  —  Uncertainty  is  waived  by  answering  with- 
out objection  by  motion  or  demurrer  to  the  uncertainty  of  the  plead- 
ing,34 hence,  the  answer,  if  filed,  must  be  withdrawn  before  the  mo- 
tion is  admitted.35 

D.  By  Verdict.  —  Mere  vagueness  or  uncertainty  in  the  averments 
will  be  cured  by  verdict,38  on  the  assumption  that  the  evidence  adduced 


33.  Conn. — Wall  v.  Toomey,  52  Conn. 
35.  Ky.— Howland  Coal  &  I.  W.  v. 
Brown,  8  Bush.  631.  Mo. — Stivers  V. 
Home,  62  Mo.  473.  Pa. — Roberts  v. 
Dobbins,  12  Phila.  178.  Tenn. — De- 
graffinreid  v.  Mays,  6  Yerg.  465.  Tex. 
flecker  v.  Zuercher  (Tex.  Civ.  App.), 
118  S.  W.  149;  Looney  v.  Simpson  (Tex. 
Civ.  App.),  25  S.  W.  476;  Hill  V. 
George,  5  Tex.  87. 

Thus  an  inaccurate  description  "as 
executors"  in  the  caption  was  held  to 
be  aided  by  averments  in  the  plead- 
ings showing  the  true  capacity  in 
which  the  plaintiffs  sued.  Beers  V. 
Shannon,  73  N.  Y.  292,  297;  Knox  v. 
Metropolitan  El.  R.  Co.,  58  Hun  517, 
12  N.  Y.  Supp.  848. 

In  Slack  v.  Lyon,  9  Pick.  (Mass.) 
61,  the  rule  was  laid  down  "that  when 
the  defendant  chooses  to  understand 
the  plaintiff's  count  to  contain  all  the 
facts  essential  to  his  liability,  and  in 
his  plea  sets  out  and  answers  those 
which  have  been  omitted  in  the  count, 
bo  that  the  parties  go  to  trial  upon  a 
full  knowledge  of  the  charge,  and  the 
record  contains  enough  to  show  the 
court  that  all  the  material  facts  were 
in  issue,  the  defendant  shall  not  tread 
back  and  trip  up  the  heels  of  the 
plaintiff  on  a  defect  which  he  would 
seem  thus  purposely  to  have  omitted 
to  .  notice  in  the  outset  of  the  contro- 
versy. ' ' 

34.  Idaho. — Chemung  Min.  Co.  v. 
Hanley,  9  Idaho  786,  77  Pac.  226.  Ind. 
Louisville  N.  A.  &  C.  R.  Co.  V.  Bates, 
146  Ind.  564,  45  N.  E.  108.  la.— Gouch- 
er  v.  City  of  Sioux  City,  115  Iowa  639, 
89  N.  W.  24.  Kan. — Laithe  v.  McDon- 
ald, 7  Kan.  254.  Ky. — Bank  of  Colum- 
bia v.  Bush,  3  Ky.  L.  Rep.  692.  Mich. 
Williams  v.  Raper,  67  Mich.  427,  34 
N.  W.  890.  Mo. — Chapman  v.  Kullman, 
191  Mo.  237,  89  S.  W.  924.  Ore.— Dur- 
kee  v.  Carr,  38   Ore.  189,  63  Pac.  117. 


"By  answering  the  petition  defend- 
ant waives  all  objections  to  its  suffi- 
ciency except  that  it  fails  to  state  a 
cause  of  action."  Catron  v.  DaFayette 
Co.,  106  Mo.  659,  17  S.  W.  577;  Wil- 
son v.  City  of  St.  Joe,  139  Mo.  App. 
557,  123  S.  W.  504. 

In  Orman  v.  Mannix,  17  Colo.  564, 
30  Pac.  1037,  31  Am.  St.  Rep.  340,  17 
L.  R.  A.  602,  uncertainty  was  held  to 
be  waived  if  no  objection  were  taken 
before  trial  by  motion  or  deinurrer  on 
the  ground  that  "to  wait  until  wit- 
nesses have  been  subpoenaed  and  the 
cause  reached  for  trial  before  raising 
such  objection  would  be  to  entail  a 
needless  expense  upon  litigants  as  well 
as  subject  to  unnecessary  annoyance 
the   court,  witnesses,  and  jurors." 

Demurring  on  grounds  other  than  that 
of  want  of  certainty  is  held  a  waiver 
of  such  defect.  Pryor  V.  Walkerville, 
31  Mont.  618,  79  Pac.  240;  Sanderson 
v.  Billings  W.-P.  Co.,  19  Mont.  236,  47 
Pac.  998;  Van  Etten  v.  Medland,  53 
Neb.  569,  74  N.  W.  33. 

35.  Ewing  v.  Vernon  Co.,  216  Mo. 
681,  116  S.   W.  518. 

36.  U.  S. — Minor  v.  Mechanics' 
Bank,  1  Pet.  46,  L.  ed.  Conn. — Brock- 
ett  V.  Fair  Havrn  &  W.  R.  Co.,  73  Conn. 
423,  47  Atl.  763.  Ind.— Westfall  v. 
Stark,  24  Ind.  377,  overruling  Reveal 
v.  Conner,  21  Ind.  289.  Ky. — Louisville 
&  N.  R.  Co.  v.  Shelburne,  117  S.  W. 
303;  Hill  v.  Eagland,  114  Ky.  209,  70 
S.  W.  634  (an  exhaustive  opinion  in 
which  the  cases  are  reviewed  and  dis- 
cussed) ;  Wilson  v.  Smith,  18  Ky.  L. 
Rep.  927,  38  S.  W.  870.  Mich.— Shaw 
v.  Chicago  &  G.  T.  R.  Co.,  123  Mich.  629, 
82  N.  W.  618,  81  Am.  St.  Rep.  230, 
49  L.  R.  A.  308;  Fox  v.  Spring  Lake 
Iron  Co.,  89  Mich.  387,  50  N.  W.  872. 
Minn. — Christiansen  v.  C.  M.  &  St.  P. 
R.  Co.,  107  Minn.  341,  120  N.  W.  300. 
Mo. — Wicecarver    ©.    Mercantile    Town 
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must  have  been  sufficiently  full  and  certain,  else  judgment  would  not 
have  been  given.37  But  if  the  defect  is  such  that  the  pleading  fails 
to  state  a  cause  of  action,  it  will  not  be  cured  by  verdict.38 


Mut.  Ins.  Co.,  117  S.  W.  698;  Alter  V. 
Frick,  62  Mo.  App.  453.  Neb.— Ben- 
nett V.  Bennett,  65  Neb.  432,  91  N.  W. 
409,  affirmed,  96  N.  W.  994;  American 
Fire  Ins.  Co.  v.  Landfare,  56  Neb.  482, 
76  N.  W.  1068. 

See  the  title  "Verdict." 

37.  Smith  v.  Flack,  95  Ind.  116; 
City  of  Logansport  v.  Carroll,  95  Ind. 
156. 

"Where  a  fact  must  necessarily  have 
been  proved  at  a  trial  to  justify  the 
verdict,  and  the  declaration  omits  to 
state  it,  the  defect  is  cured  by  the 
verdict,  if  the  general  terms  of  the 
declaration  are  otherwise  sufficient  to 
comprehend  the  proof,"  said  the  court 
in  Shimer  v.  Bronnenburg,  18  Ind.  363. 
And  to  the  same  effect  was  Lord 
Mansfield  in  Rushton  v.  Aspinall,  2 
Dougl.  679,  99  Eng.  Reprint  430. 

In  Alford  v.  Baker,  53  Ind.  279,  the 


factory  in  question  was  described  as 
"in  the  city  of  Logansport,  situate  at 
the  lock  foundry,  worth,  with  the  fix- 
tures and  appurtenances,  seven  thous- 
and dollars,"  and  this  was  held  suffi- 
ciently  definite   after    verdict. 

38.  111.— Pittsburg,  C.  C.  &  St.  L. 
R.  Co.  v.  Chicago,  144  111.  App.  293; 
Bennett  v.  Chicago  City  R.  Co.,  141 
111.  App.  293.  Kan.— Mitchell  v.  Mil- 
hoan,  11  Kan.  617.  Neb. — Bennett  v. 
Bennett,  65  Neb.  432,  91  N.  W.  409, 
affirmed,  96  N.  W.  994. 

"The  better  rule,  and  in  fact  the 
one  recognized  by  all  the  elementary 
authorities  on  the  subject  of  pleading, 
including  Mr.  Chitty,  is  that  where 
there  is  a  total  omission  to  state  a 
cause  of  action,  or  some  fact  essential 
to  the  cause  of  action,  has  been  wholly 
omitted,  the  verdict  will  not  cure  the 
defect."  Drake's  Admr.  v.  Semonin, 
82  Ky.  291. 
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I.  NATURE  OF  REMEDY.  —  A.  Generally.  —  The  purpose  of  a 
certificate  of  reasonable  doubt,  or  of  probable  cause,  is  to  stay  the  en- 
forcement of  a  judgment  of  conviction  or  other  determination  in  a 
criminal  proceeding  pending  an  appeal.1 

B.  Rule  in  Capital  Cases.  —  In  capital  cases  such  a  certificate  is 
as  a  rule  unnecessary,  enforcement  of  the  judgment  being  stayed  by 
the  filing  and  service  of  a  notice  of  appeal.2 

Exception  in  Oregon.  —  In  Oregon  even  in  a  capital  case  a  certificate 
of  probable  cause  must  be  obtained  in  order  to  stay  the  enforcement 
of  the  judgment.3 

II.  CERTIFICATE  OF  PROBABLE  CAUSE.  —  A.  United  States 
Courts.  —  No  appeal  can  be  allowed  to  the  supreme  court  of  the 
United  States  from  a  final  decision  by  a  United  States  court  in  a  pro- 
ceeding in  habeas  corpus,  where  the  detention  complained  of  is  by 
virtue  of  process  issued  out  of  a  state  court,  unless  the  United  States 
court  rendering  such  final  decision,  or  a  justice  of  the  supreme  court, 
is  of  the  opinion  that  there  exists  probable  cause  for  appeal,  and  who 
on  allowing  the  same  shall  certify  that  there  is  probable  cause  for  such 
allowance.4 

This  requirement  is  jurisdictional  and  in  the  absence  of  such  certificate, 
the  appeal  will  be  dismissed8 

B.  In  California.  —  1.  When  Certificate  to  Issue.  —  A  certifi- 
cate or  order  of  probable  cause  may  be  issued  by  any  court  or  judge 
possessing  the  requisite  jurisdiction.8     It  should  not  be  denied  unless 


1.  Cal.— Penal  Code,  §1243.  Idaho. 
Rev.  Codes,  §8048.  Mont.  —  Penal 
Code,  §2278;  Rev.  Codes  (1907),  §'9403. 
N.  D.— Rev.  Codes  (1905),  §10144.     N. 

Y Code    Crim.    Proc,    §527.      Ore.— 

Lord's  Oregon  Laws,  §1617. 

2.  Cal.— Penal  Code,  §1243.  Idaho 
Rev.  Codes,  §8048.  Mont.— Penal  Code, 
§2278;  Rev.  Codes  (1907),  §9403.  N. 
Y.— Code  Crim.  Proc,  §527.  N.  D  — 
Rev.   Codes    (1905),    §10144. 

Proceedings  Not  Included  in  Excep- 
tion.— This  rule  does  not  apply  on  an 
appeal  from  an  order  fixing  date  of 
execution  in  a  capital  case.  The  no- 
tice of  appeal  will  not  then  act  as  a 
stay  of  proceedings;  a  certificate  of 
probable  cause  must  be  obtained  if  a 
stay  in  the  enforcement  of  the  order 
is  desired.  People  v.  Durrant,  119 
Cal.  201,  51  Pac  185,  10  Ann.  Cas. 
536;  People  v.  McNulty,  95  Cal.  594, 
30  Pac.  963.  See  also  People  v.  Ross, 
135   Cal.   59,   67   Pac.    13. 

3.  Ex  parte  Harrell  (Ore.),  110  Pac. 
493. 

4.  Act  of  Congress,  March  10,  1908, 


ch.  76,  35  St.  at  L.  40;  Fed.  St.  Anno. 
(Supp.   1909),  p.   293. 

5.  Ex  parte  Patrick,  212  U.  S.  555, 
29  Sup.  Ct.  686,  53  L.  ed.  650;  Bilik 
v.  Strassheim,  212  U.  S.  551,  29  Sup. 
Ct.  684,  53  L.  ed.  649. 

6.  Penal  Code  (Cal.),  §1243;  People 
v.  Durrant,  119  Cal.  201,  209,  51  Pac 
185;  In  re  Adams,  81  Cal.  163,  22  Pac 
547;  People  v.  Lee,  9  Cal.  App.  590, 
99  Pac  1110. 

Prior  to  the  enactment  of  the  Penal 
Code  in  California  the  courts  had  no 
authority  to  stay  proceedings  upon  ap- 
peal taken  from  judgments  in  felonies 
less  than  capital  cases,  the  only  method 
being  by  admitting  the  defendant  to 
bail,  which  of  itself  necessarily  stayed 
the  proceedings.  Ex  parte  Marks,  49 
Cal.   680. 

"Probable  Cause"  Defined. — The 
term  "probable  cause"  means  that 
there  is  presented  a  case  that  is  de- 
batable; a  case  that  is  not  clearly  and 
palpably  frivolous  and  vexatious,  a 
case  upon  which  there  may  be  an  honest 
difference  of  opinion.    In  re  Adams,  81 
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it  appear  on  a  mere  inspection  of  the  record  and  without  argument 
that  the  appeal  is  frivolous.7 

2.  Who  to  Entertain  Application.  —  Upon  appeals  from  judg- 
ments the  certificate  may  be  granted  by  the  trial  judge  or  by  a  single 
justice  of  the  supreme  court,8  but  on  appeals  from  orders  after  judg- 
ment the  application  must  be  made  to  the  supreme  court  and  not  to  a 
judge  thereof.8  If  the  application  be  refused  by  a  judge  of  the  court 
where  the  cause  was  tried,  it  may  be  renewed  before  a  justice  of  the 
supreme  court.10 

3.  Notice  to  District  Attorney.  —  Notice  of  the  application  must 
be  given  to  the  district  attorney  of  the  county  in  which  the  cause  is 
pending.11 

4.  Bill  of  Exceptions  Must  Be  Settled.  —  The  application  cannot 
be  heard  in  the  supreme  court,  or  by  a  justice  thereof,  until  the  bill  of 
exceptions  is  settled.12 


Cal.  163,  22  Pac.  547.  See  also  People 
V.  Valencia,  45  Cal.  304;  Ex  parte  Hoge, 
4'8  Cal.  1. 

In  California,  under  the  terms  of  the 
statute,  "probable  cause  for  appeal" 
is  not  equivalent  to  the  term  "probable 
cause  for  reversal  of  the  judgment," 
and  is  not  a  certificate  implying  that 
in  the  opinion  of  the  justice  granting 
it  the  judgment  ought  to  be  reversed. 
"It  means  only  that  there  is  a  case 
presented  that  is  debatable;  a  case  that 
is  not  clearly  and  palpably  frivolous 
and  vexatious;  a  case  upon  which  there 
may  be  an  honest  difference  of  opin- 
ion." Though  the  judge  trying  the 
case  is  satisfied  that  the  conviction  is 
in  every  respect  regular  and  valid,  he 
is  bound  "to  grant  a  certificate  of  prob- 
able cause  and  stay  the  execution  pend- 
ing appeal  unless  the  case  is  so  clear 
as  to  admit  of  no  rational  doubt  or 
serious  discussion."  In  re  Adams,  81 
Cal.  163,  22  Pac.  547.  See  also  People 
t>.  Valencia,  45  Cal.  304. 

Offense  Punishable  by  Fine. — If  the 
punishment  inflicted  be  a  fine  and  an 
appeal  is  taken,  there  is  no  necessity 
for  a  certificate  of  probable  cause,  as 
the  defendant  is  admitted  to  bail  pend- 
ing the  appeal  as  a  matter  of  right,  and 
this  acts  as  a  stav  of  proceedings.  Penal 
Code  (Cal.),  §127:  Ex  parte  Brown,  68 
Cal.  176,  8  Pac.  829. 

7.  In  re  Adams,  81  Cal.  163,  22  Pac. 
547. 

8.  People  v.  Gallanar,  144  Cal.  656, 
79  Pac.  378;  People  V.  Boss,  135  Cal.  59, 
67  Pac.  13. 

Who  Possesses  Requisite  Jurisdiction. 


The  California  Penal  Code,  §1243,  pro- 
vides that  in  all  eases  other  than  cap- 
ital cases  execution  of  the  judgment 
of  conviction  will  be  stayed  upon  filing 
with  the  clerk  of  the  court  in  which 
the  conviction  was  had  a  certificate  of 
the  judge  of  such  court  or  of  a  justice 
of  the  supreme  court,  that  in  his  opin- 
ion there  is  probable  cause  for  the  ap- 
peal. In  re  Adams,  81  Cal.  163,  22  Pac 
547. 

9.  People  v.  Ross,  135  Cal.  59,  67 
Pac.   13. 

10.  People  v.  Lane,  96  Cal.  596,  31 
Pac.  580;  In  re  Adams,  81  Cal.  163;  22 
Pac.  547;  People  v.  Lee,  9  Cal.  App.  590, 
99  Pac.   1110. 

11.  People  V.  Gallanar,  144  Cal.  656, 
79  Pac.  378.  In  re  Adams,  81  Cal.  163, 
22   Pac.   547. 

Former  Procedure. — Thiere  was  for- 
merly no  uniform  practice  governing 
proceedings  of  this  character.  Some- 
times notice  of  the  hearing  was  re- 
quired to  be  given  to  the  district  at- 
torney, and  a  bill  of  exceptions  in  sup- 
port of  the  petition  was  required,  and 
sometimes  these  requirements  were  dis- 
pensed with.  In  re  Adams,  81  Cal.  163, 
22   Pac.   547. 

12.  People  v.  Lane,  96  Cal.  596,  31 
Pac.  580;  Matter  of  Adams,  81  Cal.  16a. 
22   Pac.   547. 

Settled  Bill  Must  Be  Produced The 

production  of  a  settled  bill  of  excep- 
tions or  a  properly  authenticated  copy 
of  such  bill  on  the  application  is  abso- 
lutely necessary.  In  re  Adams,  81  Cal. 
163,  22  Pac.  547;  People  v.  Lee,  9  Cal 
App.  590,  99  Pac.  1110. 


Vol.  IV 


870 


CERTIFICATE    OF    PROBABLE    CAUSE 


5.  Temporary  Stay.  —  A  temporary  stay  of  proceeding's  pending 
the  hearing  and  determination  of  the  application  will  be  granted.13 

Who  To  Issue. —  Such  temporary  stay  should  be  issued  by  a  justice 
of  the  lower  court,  and  in  the  event  of  failure  or  unreasonable  refusal 
to  do  so,  it  may  be  granted  by  a  justice  of  the  supreme  court.1* 

6.  Eail.  —  a.  Generally.  —  The  judge  granting  the  certificate  of 
probable  cause  may  also  allow  the  defendant  to  go  on  bail  pending  the 
appeal.16 

b.  Renewal  of  Application.  —  The  denial  of  an  application  for  bail 
will  not  prevent  a  renewal  of  the  application;  the  application  should 
be  made  in  the  first  instance  to  the  judge  who  tried  the  case.1' 

C.     In  Idaho.  —  1.  When  to  Issue.  —  In  Idaho  the  law  as  to  when 


13.  People  V.  Lane,  96  Cal.  596,  31 
Pac.  580;  In  re  Adams,  81  Cal.  163,  22 
Pac.  547;  People  v.  Lee,  9  Cal.  App. 
590,  99  Pac.  1110. 

The  trial  court  should  stay  proceed- 
ings during  the  time  allowed  by  law 
for  preparing  the  bill  of  exceptions  and 
for  such  further  time  as  may  be  neces- 
sary for  its  settlement,  provided  the 
defendant  has  exercised  proper  dili- 
gence. People  v.  Lane,  96  Cal.  596,  31 
Pac.  580.  See  also  People  v.  Gallanar, 
144  Cal.  656,  79  Pac.  378;  People  v. 
Clark,  125  Cal.  251,  57  Pac.  986. 

14.  In  re  Adams,  81  Cal.  163,  22  Pac. 
547;  People  v.  Lee,  9  Cal.  App.  590,  99 
Pac.  1110. 

"The  power  to  do  so  is  clearly  inci- 
dental to  the  power  to  act  upon  the 
petition,  for  otherwise  the  statute  could 
not,  in  many  instances,  have  the  opera- 
tion it  was  evidently  intended  to  have, 
viz.,  to  preserve  defendants  in  criminal 
cases  from  the  disgrace  and  ignominy 
of  imprisonment  among  convicts  so  long 
as  the  legality  of  their  conviction  re- 
mains open  to  serious  question."  In  re 
Adams,  81  Cal.  163,  22  Pac.  547. 

Order  to  Show  Cause. — "Monday,  the 
21st  day  of  October,  at  ten  o'clock, 
A.  M.,  at  the  supreme  court  chambers 
at  Los  Angeles,  is  fixed  as  the  time 
and  place  of  hearing  this  application. 
The  petitioner  will  give  at  least  five 
days'  notice  to  the  district  attorney  of 
said  hearing,  and  will  produce  thereat 
a  settled  bill  of  exceptions  or  a  prop- 
erly certified  copy.  In  the  meantime, 
and  until  otherwise  ordered,  all  pro- 
ceedings against  the  petitioner  under 
said  judgment  are  stayed. 
"W.  H.  Beatty,  Chief  Justice  Supreme 

Court. ' ' 
In  re  Adams,  81  Cal.  163,  22  Pac.  547. 


15.  Ex  parte  Marks,  49  Cal.  680. 

Bail  Discretionary. — The  allowance  of 
bail  in  such  cases  is  discretionary  and 
not  matter  of  right  and  the  power 
should  not  be  exercised  except  where 
circumstances  of  an  extraordinary  char- 
acter have  intervened.  Ex  parte  Tur- 
ner, 112  Cal.  627,  45  Pac.  571;  Ex  parte 
Smith,  89  Cal.  79,  26  Pac.  638;  People 
V.   Perdue,   48   Cal.   552. 

No  rule  can  be  laid  down  as  to  what 
those  circumstances  are;  each  case  must 
stand  upon  its  own  facts.  Ex  parte 
Smallman,  54  Cal.  35. 

Constitutionality.  —  The  provision 
making  bail  in  such  cases  discretionary 
is  constitutional.  Ex  parte  Voll,  41  Cal. 
29. 

Trial  Court. — The  discretion  to  admit 
the  defendant  to  bail  is  vested  primar- 
ily in  the  court  that  tried  the  cause, 
or  the  judge  thereof.  Ex  parte  Turner, 
112  Cal.  627,  45  Pac.  571;  People  r. 
January,  70  Cal.  34,  11  Pac.  326;  People 
v.  Perdue,  48  Cal.  552. 

Power  of  Supreme  Court. — Authority 
to  allow  bail  is  within  the  jurisdiction 
of  the  supreme  court,  notwithstanding  it 
has  been  denied  in  the  lower  court,  and 
the  fact  that  the  lower  court  has  adopt- 
ed a  rule  not  to  admit  to  bail  any  de 
feudant  who  has  been  convicted  of  fel 
onv.  Ex  parte  Smith,  89  Cal.  79,  26  Pac. 
638. 

The  power  to  admit  to  bail  ought  not 
to  be  exercised  in  the  first  instance  by  a 
judsje  of  the  supreme  court,  nor  until 
after  the  determination  of  the  appli- 
cation by  the  judge  who  tried  the  case. 
Ex  parte  Turner,  112  Cal.  627,  45  Pac 
571;    People  v.  Perdue,  48  Cal.   552. 

16.  Ex  parte  Turner,  112  Cal.  627,  45 
Pac.  571. 
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the  certificate  will  issue  is  similar  to  the  California  statute.17 

The  application  can  be  made  only  when  the  main  case  is  appealabli'.1' 

2.  By  Whom  Issued.  —  The  rules10  require  that  before  application 
is  made  to  a  justice  of  the  supreme  court  for  a  certificate,  application 
Ethall  have  been  first  made  to  the  district  judge  vim  tried  the  case,  or 
good  reason  for  failure  to  do  so  must  be  shown  by  affiant.20 

3.  Notice  of  Application.  —  If  the  application  is  made  to  the  judge 
who  tried  the  case  it  may  I"1  made  ex  parte,  otherwise  at  least  five  days' 
notice  of  the  application  must  be  given  either  to  the  county  attorney 
who  tried  the  case,  or  to  the  attorney  general.21 

4.  Bail.  —  The  issuance  of  a  certificate  of  probable  cause  does  not 
necessarily  carry  with  it  the  right  to  be  admitted  to  bail,-'-  it  being  a 
matter  entirely  separate  and  independent  from  the  issuance  of  the 
certificate.28 

D.  In  Montana.  —  1.  When  to  Issue.  —  The  Montana  statute  pro- 
viding when  the  certificate  may  issue24  is  similar  in  its  provisions  to  the 
statutes  of  California25  and  Idaho.26 


17.     Rev.   Code    (Idaho),   §8043. 

Defining  "Probable  Cause." — The 
definition  of  "probable  cause,"  as 
stated  In  re  Adams,  81  Cal.  163,  22  Pac. 
547,  is  quoted  in  full  with  the  approval 
of  the  court  In  re  Neil,  12  Idaho  749,  87 
Pac.  881,  in  which  the  court  announces 
the  practice  to  be  followed. 

Duty  of  Sheriff.— If  the  certificate 
provided  for  in  the  preceding  section  is 
filed,  the  sheriff  must,  if  the  defendant 
be  in  his  custody,  upon  being  served 
with  a  copy  thereof,  keep  the  defend- 
ant in  his  custody  without  executing 
the  judgment,  and  detain  him  to  abide 
the  judgment  on  appeal.  2  Rev.  Code 
(Idaho),  §8049. 

If,  before  the  granting  of  the  cer- 
tificate, the  judgment  has  commenced, 
the  further  execution  thereof  is  sus- 
pended, and  upon  service  of  a  copy  of 
Buch  certificate  the  defendant  must  be 
restored,  by  the  officer  in  whose  custody 
he  is,  to  his  original  custodv.  2  Rev. 
Code  (Idaho),  §8050. 

Form    of     Certificate. — "  'I , 

justice  of  the  supreme  court  of  the 
State  of  Idaho,  do  hereby  certify  that, 
in  my  opinion,  there  is  probable  cause 
for  the  appeal  taken  in  the  above-en- 
titled case  from  the  order  of  the  said 
district  court  denying  defendant's  ap- 
plication for  a  new  trial  herein  made 
on  April  26th,  1901;  said  appeal  having 
been  perfected  and  the  transcript  there- 
in having  heretofore  been  filed  in  the 
supreme   court    of   the   state    of   Idaho. 


.'  "    State  v.  Davis,  7  Idaho  776, 

65  Pac.  429. 

18.  State  V.  Davis,  7  Idaho  776,  65 
Pac.  429. 

Laches. — An  application  for  a  certifi- 
cate of  probable  cause  for  an  appeal 
from  an  order  denying  a  new  trial  is 
not  authorized,  and  should  be  refused, 
where  the  record  upon  such  appeal 
shows  that  the  application  for  such  new 
trial  was  made  more  than  three  years 
after  the  judgment,  and  not  within  the 
time  required  by  the  statutes  for  mak- 
ing such  application.  State  v.  Davis,  7 
Idaho   776,   65  Pac.  429. 

19.  Rule  27,  Par.  3,  Idaho  Sup.  Ct. 
Rules. 

20.  In  re  Neil,  12  Idaho  749,  87  Pac. 
881. 

21.  In  re  Neil,  12  Idaho  749,  87  Pac. 
881. 

In  re  Neil,  12  Idaho  749,  87  Pac. 


22 

881. 
23 

SSI. 


In  re  Neil,  12  Idaho  749,  87  Pac. 


24.  Penal  Code  (Mont.).  $2278;  Rev. 
Codes,   1907    (Mont.),   §9403. 

25.  Penal   Code   (Cal.),   §1243. 

This  section  is  not  in  conflict  with 
Art.  VIII.,  §3  of  the  Constitution  of 
Montana.  State  v.  Broadbent,  27  Mont. 
63    69  Pac.  323. 

26.  Rev.  Codes   (Idaho),  §8048. 

No  Appeal  on  Refusal  to  Issue. — The 
order  of  refusal  of  the  district  judge 
to  grant  the  certificate  is  not  appeal- 
able.    The  application  if  made  first  to 
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2.  Who  May  Issue.  —  The  certificate  may  be  issued  by  the  judge 
of  the  district  court.27  If  denied  by  him,  the  application  may  be  re- 
newed before  the  supreme  court  or  one  of  the  justices  thereof.28 

3.  Application  to  Supreme  Court. —  a.  Alleging  Refusal  by  Dis- 
trict Judge.  —  Upon  the  making  of  the  application  to  a  justice  of  the 
supreme  court  it  should  affirmatively  appear  that  an  application  had 
been  made  to  the  district  judge  and  had  been  refused.29 

b.  Necessity  for  Bill  of  Exceptions.  —  The  application  will  not  be 
entertained  by  a  justice  of  the  supreme  court  unless  there  is  presented 
on  the  application  a  record  on  appeal  and  the  defendant's  bill  of  ex- 
ceptions.30 

c.  Verification.  —  The  application  when  made  to  the  supreme  court 
must  be  verified  by  the  petitioner  or  by  some  one  in  his  behalf.31 

d.  Notice.  —  When  the  application  is  made  to  the  supreme  court, 
notice  thereof  to  the  attorney  general  is  required.32 

4.  Issuance  of  Temporary  Stay.  —  A  temporary  stay  may  be 
granted  either  by  the  district  court  judge  or  by  the  supreme  court  or 
a  justice  thereof  to  enable  defendant  to  prepare  his  bill  of  exceptions 
and  his  record  on  appeal,  in  order  that  he  may  make  his  application  to 
the  supreme  court  or  one  of  the  justices  thereof  for  a  certificate.33 

5.  Effect  of  Certificate.  —  If  the  defendant  is  in  the  custody  of  the 
sheriff  when  the  certificate  is  filed,  the  sheriff  must  keep  the  defendant 
in  his  custody  without  executing  the  judgment,  and  detain  him  to 
abide  the  judgment  on  appeal.34  If,  before  the  granting  of  the  cer- 
tificate, the  judgment  has  commenced,  the  further  execution  thereof 
is  suspended,  and  upon  service  of  a  copy  of  such  certificate,  the  de- 
fendant must  be  restored,  by  the  officer  in  whose  custody  he  is,  to  his 
original  custody.36 

6.  Bail.  —  If  the  application  for  the  certificate  be  granted  the  de- 
fendant may  be  admitted  to  bail  pending  the  appeal.38 


the  district  judge,  and  refused  by  him, 
may  be  made  to  a  justice  of  the  supreme 
court.  State  v.  Broadbent,  27  Mont.  63, 
69   Pac.   323. 

When  Granted. — Unless  the  appeal  is 
palpably  devoid  of  merit,  the  certifi- 
cate will  be  granted.  State  v.  Broad- 
bent,  27  Mont.  63,  69  Pac.  323. 

27.  Penal  Code  (Mont.),  §2278;  State 
r.  McDonald,  27  Mont.  66,  69  Pac.  323. 

28.  State  V.  McDonald,  27  Mont.  66, 
69  Pac.  323. 

29.  State  v.  Broadbent,  27  Mont.  63, 
69  Pac.  323. 

30.  State  v.  McDonald,  27  Mont.  66, 
69  Pac.  323. 

31.  State  v.  Broadbent,  27  Mont.  63, 
69  Pac.  323. 

32.  State  v.  McDonald,  27  Mont.  66, 
69  Pac.  323;  State  v.  Broadbent,  27 
Mont.  63,  69  Pac  323. 
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33.  State  v.  McDonald,  27  Mont.  66, 
69  Pac.  323. 

Order "It  is  ordered  that  all  pro- 
ceedings against  the  defendant  be 
stayed  pending  a  settlement  of  his  bill 
of  exceptions  and  his  application  to  this 
court,  or  to  one  of  its  justices,  for  bail, 
or  for  a  certificate  of  probable  cause, 
but  such  stay  shall  not  extend  beyond 
Saturday,  August  2,  1902.  The  defend- 
ant shall  give  at  least  three  days' 
notice  to  the  attorney  general  of  any 
application  made  in  pursuance  of  this 
order."  State  v.  McDonald,  27  Mont. 
66,  69  Pac.  323. 

34.  Penal  Code  (Mont.),  §2279;  Rev. 
Code,  1907   (Mont.),  §9404. 

35.  Penal  Code  (Mont.),  §22Sd;  Eev. 
Codes,  1907  (Mont.),  §9405. 

38.  State  v.  McDonald,  27  Mont.  68, 
69  Pac  323. 
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E.  North  Dakota.  —  1.  Statutory  Provision.  —  The  North  Dakota 
statute  providing  for  the  certificate37  is  similar  to  that  of  California,88 
Idaho30  and  Montana.40 

2.  When  Issued.  —  The  certificate  is  issued  when  in  the  judgment 
of  the  judge  granting  it  there  is  probable  cause  for  the  appeal.41 

3.  By  Whom  Issued.  —  It  may  he  issued  by  the  judge  who  presided 
at  the  trial,  or  by  a  judge  of  the  supreme  court.41 

4.  Effect  of  Certificate.  —  Upon  the  certificate  heing  filed  and 
served  on  the  sheriff,  he  must  keep  the  defendant  in  his  custody  with- 
out executing  the  judgment  and  detain  him  to  abide  the  judgment  on 
the  appeal.43  If,  before  the  granting  of  the  certificate  the  execution 
of  the  judgment  has  commenced,  the  further  execution  thereof  is  sus- 
pended, and  upon  service  of  a  copy  of  the  certificate  upon  the  sheriff 
of  the  county  in  which  the  judgment  was  entered,  the  defendant  must 
be  restored  by  the  officer  in  whose  custody  he  is,  to  his  original  cus- 
tody.44 

5.  Bail.  — a.  In  General.  —  In  order  to  give  effect  to  the  certificate, 
bail  must  be  entered,  or  upon  satisfactory  cause  being  shown  that  the 
defendant  is  unable  to  give  bail  the  court  may  enter  an  order  direct- 
ing the  sheriff  to  detain  the  defendant  in  his  custody  without  taking 
him  to  the  penitentiary,  to  abide  the  judgment  on  appeal,  if  the  de- 
fendant desires  it.46 

b.  Order  Admitting  to  Bail.  —  The  order  admitting  the  defendant 
to  bail  can  be  made  only  by  the  supreme  court  or  by  a  judge  thereof, 
or  by  the  district  court  before  which  the  trial  was  had  or  a  judge 
thereof.** 


87.     Eev.  Codes  1905  (N.  D.),  §10144. 

38.  1.     Penal  Code  (Cal.),  §1243. 
The  North  Dakota  statute  differs  from 

the  California  statute  (Penal  Code, 
§1243)  in  that  in  California  the  execu- 
tion wsiild  be  stayed  by  the  filing  of 
th«  certificate  of  probable  cause,  while 
under  the  North  Dakota  statute  the 
filing  of  the  certificate  of  probable 
cause  alone  is  of  no  effect.  The  defend- 
ant if  he  desires  to  stay  execution  of 
the  judgment  must  put  in  bail,  or  must 
excuse  the  giving  of  bail  under  §10149, 
Rev.  Codes  1905  (Rev.  Codes  1899, 
§8340)  and  apply  for  a  stay  of  execu- 
tion without  bail.  State  v.  Sanders, 
14  N.  D.   203,  103   N.  W.  419. 

39.  Rev.   Codes    (Idaho),   §8048. 

40.  Penal  Code  (Mont.),  §2278;  Rev. 
Codes   (1907),   §9403. 

41.  Rev.  Codes  1905  (N.  D.),  §10144. 

42.  Rev.  Codes,  1905  (N.  D.),  §10144. 

43.  Rev.  Codes,  1905  (N.  D.),  §10145. 

44.  Rev.  Codes,  1905  (N.  D.),  §10146. 
46.     Rev.  Codes,  1905  (N.  D.),  §10149; 


State  v.  Sanders,  14  N.  D.  203,  103  N.  W. 
419. 

Waiver  of  Bail. — If  the  application 
for  the  certificate  is  made  to  a  justice 
of  the  supreme  court  and  bail  is  not 
put  in,  the  application  to  be  excused 
from  bail  must  nevertheless  be  made 
prior  thereto  to  the  trial  judge  or  the 
application  will  be  denied  for  failure 
so  to  do.  State  v.  Sanders,  14  N.  D. 
203,  103  N.  W.  419. 

46.     Rev.  Codes,  1905  (N.  D.).  §10265. 

Bail  Qualifications The  bail  quali- 
fications are  those  prescribed  in  other 
cases  of  bail.  Rev.  Codes,  1905  (N.  D.), 
§10265. 

Form  of  Undertaking. — The  form  is 
that  prescribed  by  Rev.  Codes,  1905  (N. 
D.),  §10264,  except  that  it  must  be  con- 
ditional as  prescribed  by  Rev.  Codes, 
1905  (N.  D.),  §10258.  Rev.  Codes,  1905, 
§10265. 

Deposit  in  Lieu  of  Bail. — A  deposit 
of  the  sum  of  money  mentioned  in  the 
order  admitting  to  bail  is  equivalent 
to  bail.  Rev.  Codes,  1905  (N.  D.)f 
§10261. 
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c.  Notice  to  State's  Attorney.  —  Reasonable  notice  of  application 
for  admission  to  bail  must  be  given  to  the  state's  attorney  of  the  county 
in  which  the  cause  is  pending.47 

6.  Discharge  of  Defendant.  —  After  the  bail  is  put  in,  the  clerk  is 
required  to  issue  a  certificate  to  the  sheriff  setting  forth  the  facts, 
whereupon  the  defendant  is  entitled  to  his  discharge.48 

F.  In  Oregon.  —  1.  When  to  Issue.  —  A  certificate  of  probable 
cause  may  be  issued  in  any  cause  when  there  is  pending  an  appeal  from 
a  judgment  of  conviction,  and  there  appears  to  be  proper  cause  for 
such  appeal.49 

2.  Who  to  Issue.  —  Such  certificate  may  be  issued  by  a  judge  of 
the  court  in  which  the  conviction  was  had,  or  of  the  supreme  court.50 

3.  Notice.  —  Upon  conviction  for  a  felony,  the  certificate  cannot 
be  issued  unless  such  notice  as  the  judge  may  direct  be  given  to  the 
district  attorney  for  the  county  where  the  conviction  was  had.51 

4.  Temporary  Stay.  —  A  temporary  stay  pending  the  hearing  and 
determination  of  the  application  may  be  granted,52  but  will  not  be 
extended  beyond  a  period  made  necessary  in  the  exercise  of  proper 
diligence  in  which  to  prepare  the  bill  of  exceptions.53 

5.  Settling  Exceptions.  —  An  application  for  a  certificate  of  prob- 
able cause  will  not  be  entertained  by  a  justice  of  the  supreme  court 


47.  Rev.  Codes,  1905  (N.  D.),  §10262. 

48.  Rev.  Codes,  1905  (N.  D.),  §10150. 
Return  by  Sheriff  After  Discharge. — 

The  sheriff  is  required  to  return  the 
execution  which  was  issued  in  the  pro- 
ceeding to  the  clerk  of  the  court  issuing 
it,  with  his  return  thereon.  Rev.  Codes, 
1905    (N.   D.),   §10150. 

40.  Lord's  Oregon  Laws,  §1617;  B. 
&  C,  §1475;  Hill's  Ann.  Laws,  §1440; 
State  v.  Armstrong,  45  Ore.  25,  74  Pac. 
1025;  Ex  parte  Wachline,  32  Ore.  204, 
51  Pac.  1094;  Whitley  v.  Murphy,  5  Ore. 
328.  20  Am.  Rep.  741.  As  to  necessity 
in  capita]  cases,  see  supra  I,  B. 

Filing  Certificate. — The  certificate  of 
probable  cause  when  issued  must  be 
filed  with  the  notice  of  appeal.  Lord's 
Oregon  Laws,  §1617;  State  v.  Arm- 
strong, 45  Ore.  25,  74  Pac.  1025. 

50.  Lord's  Oregon  Laws,  §1617;  B. 
&  C,  §1475;  Hill's  Ann.  Laws,  §1140; 
State  v.  Armstrong,  45  Ore.  25,  74  Pac. 
1025. 

When  a  defendant  enters  a  plea  of 
guilty  and  the  court  takes  evidence  sim- 
ply for  the  purpose  of  determining  the 
degree  of  crime,  the  petition  for  a  cer- 
tificate of  probable  cause  should  in  such 
case  point  out  clearly  actions  of  the 
trial  court,  evidenced  by  the  transcript 
or  bill  of  exceptions,  an  examination  of 


which  should  satisfactorily  establish 
that  an  error  affecting  a  substantial 
right  has  been  committed.  Ex  parte 
Harrell   (Ore.),  110  Pac.  493. 

A  certificate  of  probable  cause  will 
issue  in  a  criminal  case  to  stay  the 
enforcement  of  the  sentence  if  the 
errors  relied  on  can  be  considered  fair- 
ly debatable.  Ex  parte  Harrell  (Ore.), 
110  Pac.  493. 

Before  a  justice  of  the  supreme  court 
can  certify  that  in  his  opinion  there  is 
a  probable  cause  for  an  appeal,  it  must 
appear  from  the  record  presented  to  him 
that  there  is  at  least  some  debatable 
question  to  be  heard  on  the  appeal.  Ex 
parte  Wachline,  32  Ore.  204,  51  Pac. 
1094. 

Power  to  Grant. — The  granting  or  re- 
fusing of  an  application  for  a  certifi- 
cate by  a  justice  of  the  supreme  court 
after  refusal  by  the  lower  court,  is  not 
an  exercise  of  the  revisory  power  of 
the  supreme  court.  Ex  parte  Warren, 
41  Ore.  309,  71  Pac.  644. 

51.  Lord's  Oregon  Laws,  §1618;  B. 
&  C,  §1476;  Hill's  Ann.  Laws,  §1441. 

52.  Ex  parte  Warren,  41  Ore.  309, 
71   Pac.   644. 

53.  Ex  parte  Warren,  41  Ore.  309, 
71  Pac.   644. 
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until  the  presentation  of  a  settled  bill  of  exceptions  or  some  authenti- 
cated record  showing  probable  error;54  as  the  certificate  cannot  be 
granted  in  the  absence  of  such  record." 

6.  Effect  of  Granting  Certificate.  —  If  the  certificate  be  granted 
the  sheriff  must,  if  the  defendant  be  in  his  custody,  upon  being  served 
with  a  certified  copy  thereof,  keep  the  defendant  in  his  custody  with- 
out executing  the  judgment  and  detain  him  to  abide  the  judgment 
upon  appeal.08  If,  before  the  granting  of  the  certificate,  the  execu- 
tion of  the  judgment  has  begun,  the  further  execution  thereof  is  sus- 
pended and  defendant  restored  by  the  officer  in  whose  custody  he  is 
to  his  original  custody.*1 

7.  Bail.  —  If  a  certificate  be  granted,  the  defendant  is  entitled  to 
bail  as  matter  of  right,  except  when  the  charge  is  murder  in  any  de- 
gree or  treason.58 

Deposit  in  Lieu  of  Bail. —  The  defendant  may,  in  lieu  of  bail,  deposit 
the  amount  named  in  the  order  admitting  him  to  bail  with  the 
clerk  of  the  court  in  which  the  proceeding  is  pending,  and  upon  a  de- 
livery of  the  clerk's  certificate  of  deposit  to  the  officer  in  whose  custody 
the  defendant  is,  he  must  be  discharged  for  custody." 

III.  CERTIFICATE  OF  REASONABLE  DOUBT. —  A.  Pur- 
pose op  Certificate.  —  The  New  York  statute  provides  that  a  cer- 
tificate of  reasonable  doubt  may  be  issued  upon  an  appeal  to  the  appel- 
late division  of  the  supreme  court  for  the  purpose  of  staying  the  en- 
forcement of  a  judgment  or  conviction  in  a  criminal  prosecution,  or 
other  determination  from  which  an  appeal  can  be  taken."0 


54.  Ex  parte  Warren,  41  Ore.  309, 
71    Pac.  044. 

Where  no  bill  of  exceptions  has  been 
settled  or  allowed  prior  to  the  making 
of  the  application,  the  testimony  is  not 
properly  a  part  of  the  record,  and  the 
court  will  not  examine  it  tor  error. 
Ex  parte   Harrell    (Ore.),   110   Pac.  493. 

Record  Presented. — A  record  on  such 
application  is  insufficient  which  presents 
the  indictment,  plea,  trial,  verdict  and 
judgment  and  some  ex  parte  affidavits, 
and  which  contains  no  bill  of  excep- 
tions, and  it  not  being  claimed  that 
error  can  be  predicated  upon  the  face 
of  the  record  as  presented.  Facts  stated 
in  the  affidavits,  if  embodied  in  a  bill 
of  exceptions,  might  furnish  a  basis 
upon  which  a  certificate  might  be  grant- 
ed, but  error  of  the  trial  court  cannot 
be  made  so  to  appear.  Ex  parte  Wach- 
line,   32   Ore.   204,   51   Pac.   1094. 

55.  Ex  parte  Warren,  41  Ore.  309,  71 
Pac.  644;  Ex  parte  Wachline,  32  Ore. 
204,  51    Pac.  1094. 

56.  Hill's  Laws  (Ore.),  §1619;  B.  k 
C,  §1477;  Kill's  Ann.  Laws,  §1442. 


57.  Hill's  Laws  (Ore.),  §1620;  B.  & 
C,   §1478;   Hill's  Ann.  Laws.   §1443. 

58.  Lord's  Laws  (Ore.),  §§1636,  1638. 
Who   May    Take   Bail. —  Bail    can    be 

taken  only  by  a  judge  of  the  court  from 
which  the  appeal  is  taken.  Lord's 
Laws    (Ore.),   §1 640. 

The  decision  of  the  court  or  judge 
granting  or  denying  bail  is  final.  Lord's 
Laws   (Ore.),  §1646. 

An  appeal  will  lie  from  an  order 
denying  bail.  Lord's  Laws  (Ore.), 
§1644. 

For  manner  of  taking  such  an  appeal, 
see    Lord's   Laws    (Ore.),    §1645. 

For  form  of  undertaking,  see  Lord 's 
Laws  (Ore.),  §§1647,  1648. 

For  qualifications  of  bail  and  justifi- 
cation of  sureties,  see  Lord 's  Laws 
(Ore.),    §§1649.    1653. 

Form  of  order  of  discharge,  see 
Lord's  Laws  (Ore.),  §1655. 

59.  Lord's   Laws    (Ore.),    §1660. 

60.  Code  Crim.  Proc.  §527;  People 
ex  rel.  Hummel  V.  Reardon,  186  N.  Y. 
164,  78  N.  E.  860.  People  v.  Meadows, 
62  Misc.  573,  115  N.  Y.  Supp.  656;  Peo- 
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B.  Authority  to  Issue.  —  1.  Appeal  to  Appellate  Division  of 
Supreme  Court.  —  Upon  an  appeal  to  the  appellate  division  of  the  su- 
preme court  on  a  conviction  of  felony  or  misdemeanor,  the  application 
must  be  heard  and  determined  either  by  the  court  in  which  the  convic- 
tion was  had,  if  that  court  be  a  court  of  record,  or  by  a  regularly 
appointed  special  term  of  the  supreme  court  held  within  the  judicial 
district  in  which  the  conviction  was  had.61 

2.  Appeal  to  Court  of  Appeals.  —  Upon  an  appeal  to  the  court 
of  appeals  from  a  judgment  of  the  appellate  division  of  the  supreme 
court  affirming  a  judgment  of  conviction,  the  certificate  may  be  issued 
by  a  justice  of  the  court  of  appeals  or  by  a  justice  of  the  appellate 
division  of  the  supreme  court.62 


pie  v.  Hummel,  49  Misc.  136,  98  N.  Y. 
Supp.  713;  People  V.  Young,  40  Misc. 
256,  81  N.  Y.  Supp.  967,  17  N.  Y.  Cr. 
258;  People  v.  Hochstim,  36  Misc.  562, 
73  N.  Y.  Supp.  626;  People  v.  Bushnell, 
35  Misc.  452,  71  N.  Y.  Supp.  253,  15 
N.  Y.  Cr.  524;  People  v.  M'Laughlin,  13 
Misc.  287,  35  N.  Y.  Supp.  73;  People  v. 
Wiman,  9  Misc.  441,  29  N.  Y.  Supp. 
1034;  People  v.  McKane,  7  Misc.  371,  28 
N.  Y.  Supp.  175;  People  v.  Moore,  124 
N.  Y.  Supp.  358;  People  v.  Flaherty,  110 
N.  Y.  Supp.  154;  People  v.  Sharp,  9 
N.  Y.  St.  155;  People  v.  Born,  1  N.  Y. 
Cr.  368. 

Constitutionality. — The  requirements 
of  this  section  are  not  in  conflict  with 
the  Constitution  of  the  United  States. 
McKane  v.  Durston,  153  U.  S.  684,  14 
Sup.  Ct.  913,  38  L.  ed.  867. 

Purpose    of    Statute "The   present 

law,  providing  for  a  certificate  of  rea- 
sonable doubt  in  a  proper  case,  has 
doubtless  grown  to  some  extent  from 
a  certain  manifestation  of  public  im- 
patience with  the  delays  that  at  times 
mark  the  administration  of  criminal 
law.  Such  considerations,  however, 
should  not  control  judicial  action.  If 
the  present  mode  of  procedure  in  crim- 
inal trials,  with  the  appeal  or  appeals 
allowed,  results  in  undesirable  delay  in 
the  enforcement  of  criminal  law,  relief 
should  be  had  by  legislative  action,  in 
the  way  either  of  abolishing  appeals 
altogether,  which,  however,  would  be 
undesirable,  or  still  further  expediting 
their  disposition  towards  final  adjudi- 
cation."  People  v.  Meadows,  62  Misc. 
573,  115  N.  Y.   Supp.   656. 

Time  of  Application. — The  applica- 
tion cannot  be  made  before  sentence  is 
imposed.  People  v.  Bork,  1  N.  Y.  Cr. 
393. 

The   query   to   be   determined    on    an 
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application  of  this  character  is  not 
whether  error  was  committed  during 
the  progress  of  the  trial,  but  rather 
whether  there  seems  to  be  in  the  course 
of  the  trial  sufficient  debatable  ground 
to  warrant  the  opinion  that  "there  is 
reasonable  doubt  whether  the  judg- 
ment should  stand."  People  v.  Went- 
worth,   3   N.   Y.   Cr.   111. 

"In  considering  this  application  it 
is  not  necessary  to  reach  any  conclu- 
sion as  to  whether  the  judgment  of 
conviction  will  be  sustained  by  the  ap- 
pellate division,  or  reversed.  If  there 
are  questions  which,  in  the  opinion  of 
the  justice  to  whom  an  application  of 
this  character  is  made,  are  proper  to 
be  reviewed  by  the  appellate  division, 
a  certificate  of  reasonable  doubt  should 
be  granted."  People  v.  Flaherty,  110 
N.   Y.   Supp.   154. 

Facts  insufficient  to  warrant  the 
granting  of  a  certificate.  See  People 
v.  Smith,  44  Misc.  379,  89  N.  Y.  Supp. 
1098,  18  N.  Y.  Cr.  497. 

Absence  of  Exceptions. — On  an  appli- 
cation for  a  certificate  of  reasonable, 
doubt  the  court  will  consider  whether 
the  verdict  was  against  the  weight  of 
evidence,  against  the  law,  or  that  jus- 
tice requires  a  new  trial,  regardless  of 
whether  exceptions  were  taken  during 
the  trial  to  all  the  grounds  of  error. 
People  v.  Dinser,  49  Misc.  82,  98  N.  Y. 
Supp.   314. 

61.  Code  Crim.  Proc.   (N.  Y.),  §527. 

Application  to  Be  Made  in  Trial  Dis- 
trict.— The  application  ought  to  be 
made  to  a  justice  in  the  district  where 
the  trial  took  place,  or  in  an  adjacent 
district.  People  V.  McKane,  7  Misc. 
371,  28  N.  Y.  Supp.  175.  And  see  Peo- 
ple v.  Meadows,  62  Misc.  573,  115  N.  Y. 
Supp.   656. 

62.  Code  Crim.  Proc.   (N.  Y.),  §528. 
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C.  Motion  Papers.  —  In  either  case  the  application  must  be 
founded  upon  the  record  of  the  cause,  and  a  notice  of  motion  duly 
served  on  the  district  attorney  of  the  county  where  the  conviction  was 
had,  or  upon  such  record  and  an  order  to  show  cause  granted  either 
by  the  trial  judge  or  by  a  justice  of  the  supreme  court.83  The  moving 
papers  must  contain  a  specification  of  the  past  rulings  alleged  to  have 
been  erroneous,  and  of  any  other  grounds  upon  which  the  application 
is  based.84 

D.  Temporary  Stay.  —  The  judge  or  justice  granting  the  order 
to  show  cause  may  grant  a  temporary  stay.8* 

E.  Granting  Discretionary.  —  The  granting  of  the  certificate  is 
not  a  matter  of  right,  and  it  will  not  issue  unless  the  justice  to  whom 
the  application  is  made  determines  after  an  examination  of  the  case 
that  in  his  opinion  there  is  reasonable  doubt  whether  the  judgment  of 
conviction  will  stand.08 


Capital  Cases. — It  is  not  necessary 
for  such  a  certificate  where  the  judg- 
ment is  of  death,  as  the  filing  of  the 
notice  of  appeal  in  such  case  stays  the 
proceedings.  Code  Crim.  Proc.  (N.  Y.), 
$528. 

63.  Code  Crim.  Proc,  §529;  People 
ex  rel.  Hummel  v.  Reardon,  186  N.  Y. 
164,  78  N.  E.  860;  Tompkins  V.  The 
Mayor,  etc.,  14  App.  Div.  536,  43  N.  Y. 
Supp.  878;  People  v.  McKane,  7  Misc. 
371,   28   N.   Y.   Supp.   175. 

This  must  be  at  least  a  two  days' 
notice.     Code  Crim.  Proc.  (N.  Y.),  §529. 

Purpose  of  Notice. — No  express  duty 
is  enjoined  upon  the  district  attorney 
by  this  provision,  the  notice  being  re- 
quired in  order  that  he  may  oppose  the 
stay  if  such  course  be  proper.  Tomp- 
kins v.  The  Mayor,  etc.,  14  App.  Div. 
536,   43   N.   Y.   Supp.   878. 

64.  Code  Crim.  Proc.   (N.  Y.),  §529. 

65.  Code  Crim.  Proc.  (N.  Y.),  §529; 
People  ex  rel.  Hummel  v.  Reardon,  186 
N.  Y.   164,  78   N.   E.   860. 

This  stay  may  be  granted  without 
any  notice.  People  ex  rel.  Hummel  v. 
Reardon,  supra. 

Necessity  for  Appearance  of  Rever- 
sible Enror. — On  an  application  for  a 
certificate  of  reasonable  doubt  it  is  not 
necessary  that  the  court  or  judge  be 
satisfied  that  the  judgment  will  be  re- 
versed, it  being  sufficient  if  there  is  a 
question  of  law  raised  sufficient  for 
the  consideration  of  the  appellate  tri- 
bunal. People  v.  Meadows,  62  Misc.  573, 
115  N.  Y.  Supp.  656;  People  v.  Hum- 
mel, 49  Misc.  136,  98  N.  Y.  Supp.  713, 
18  N.  Y.  Ann.  Cas.,  124,  20  N.  Y.  Cr. 


239;  People  t>.  McLaughlin,  13  Misc. 
287,  69  N.  Y.  St.  252,  10  N.  Y.  Cr.  21, 
35  N.  Y.  Supp.  73;  People  v.  Valentine, 
12  N.  Y.  Cr.  269,  44  N.  Y.  Supp.  903; 
People  v.  Emerson,  6  N.  Y.  Cr.  157,  20 
N.  Y.  St.  15,  5  N.  Y.  Supp.  374;  People 
v.  Wentworth,  3  N.  Y.  Cr.  111. 

Technical  Errors. — It  will  not  be 
issued  where  merely  technical  errors 
exist.  People  v.  Doodv,  34  Misc.  463, 
103  N.  Y.  St.  724,  15  N.  Y.  Cr.  425,  69 
N.  Y.  Supp.  724. 

Ruling  on  Habeas  Corpus. — The  ruling 
of  an  appellate  court  in  a  habeas  cor- 
pus proceeding  cannot  be  considered  in 
determining  whether  or  not  a  reason- 
able doubt  exists  in  the  main  case. 
People  ex  rel.  Hummel  v.  Reardon,  186 
N.  Y.  164,  78  N.  E.  S60. 

Filing  Certificate. — The  certificate 
must  be  filed  with  the  notice  of  appeal. 
Code   Crim.  Proc.   (N.  Y.),  §527. 

What  Considered  on  Application. — 
The  judge  to  whom  such  application 
is  made  is  required  to  review  the  en- 
tire evidence,  the  charge  of  the  trial 
court  and  the  law  of  the  whole  case. 
(People  v.  Hess,  6  Misc.  246,  26  N.  Y. 
Supp.  630;  People  v.  Sharp,  9  N.  Y.  St. 
155.)  While  there  may  be  exceptional 
eases  where  a  part  of  the  record  or  a 
portion  of  the  evidence  will  disclose 
palpable  error  or  present  a  part  so 
sharply  as  to  render  it  unnecessary  to 
examine  the  whole  case,  but  properly 
the  entire  record  should  be  before  the 
court.  (People  r.  Hess,  6  Misc.  246,  26 
N.   Y.    Supp.    630.) 

66.  People  v.  Hess,  6  Misc.  246,  26 
N.  Y.  Supp.  630. 
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F.  Form  of  Certificate.  —  The  certificate  must  be  to  the  effect 
that  in  the  opinion  of  the  court  issuing  it  there  is  reasonable  doubt 
whether  the  judgment  should  stand.67  It  must  recite  briefly  the  par- 
ticular rulings  believed  to  have  been  erroneous,  together  with  any  other 
grounds  upon  which  it  is  granted.68 

G.  Effect  of  Certificate.  —  If  the  certificate  be  granted  the  sher- 
iff must,  if  the  defendant  be  in  his  custody,  upon  being  served  with  a 
copy  of  the  order,  keep  the  defendant  in  his  custody,  without  exe- 
cuting the  judgment,  and  detain  him  to  abide  the  judgment  upon  the 
appeal.69  If,  before  the  granting  of  the  certificate  the  execution  of 
the  judgment  has  commenced,  the  further  execution  thereof  is  sus- 
pended and  the  defendant  must  be  restored  by  the  officer  in  whose 
custody  he  is  to  his  original  custody.70 

H.  Second  Application.  —  No  renewal  of  or  second  application 
for  a  certificate  is  permitted ;  so  that  if  on  appeal  to  the  appellate  di- 
vision of  the  supreme  court  application  be  made  either  to  a  justice 
of  the  court  in  which  the  conviction  was  had,  or  to  a  justice  of  the 
supreme  court  and  be  refused  it  cannot  be  renewed  before  any  other 
justice,  except  that  if  thereafter  there  be  an  appeal  from  the  judg- 
ment of  the  appellate  division  to  the  court  of  appeals,  an  application 
for  a  certificate  may  be  made  either  to  a  justice  of  the  appellate  divi- 
sion of  the  supreme  court  or  of  the  court  of  appeals,  and  if  refused 


67.— Code  Crim.  Proc.   (N.  Y.),  §527. 

68.  Code  Crim.  Proe.   (N.  Y.),  §527. 

69.  Code  Crim.  Proc.   (N.  Y.),  §530. 
Construction  of  Statute.— "Where  a 

defendant  is  convicted  of  a  crime  and 
is  sentenced  to  imprisonment  only,  if 
he  takes  an  appeal  from  the  judgment 
of  conviction  and  obtains  a  certificate 
of  reasonable  doubt,  he  cannot  be  com- 
pelled to  enter  upon  the  service  of  his 
term  of  imprisonment  during  the  pen- 
dency of  such  appeal,  but  must  be  re- 
tained in  the  custody  of  the  sheriff 
during  the  interim,  unless  an  order  is 
made  admitting  him  to  bail,  and  an 
undertaking  is  given  to  the  effect  that 
he  will  surrender  himself  in  execution 
of  the  judgment  in  case  it  is  affirmed; 
that  if  such  defendant  is  sentenced  to 
pay  a  fine  only,  takes  an  appeal,  ob- 
tains a  certificate  of  reasonable  doubt, 
and  an  order  is  made  admitting  him 
to  bail,  such  certificate  is,  in  effect, 
granted  upon  condition  that  the  defend- 
ant will  execute  an  undertaking  con- 
ditioned for  the  payment  of  such  fine 
in  case  the  judgment  of  conviction  is 
affirmed,  and  the  collection  of  such  fine 
is  not  stayed  until  such  undertaking 
is  executed.  Any  other  interpretation 
would   render    nugatory   all   the   provi- 
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sions  of  the  Code  of  Criminal  Proce- 
dure which  relate  to  giving  bail  in 
cases  where,  upon  conviction,  only  a 
fine  is  imposed.  Thus  interpreted,  if  a 
defendant  who  is  convicted  of  a  crime 
is  sentenced  to  imprisonment  and  also 
to  pay  a  fine,  takes  an  appeal  from  the 
judgment  of  conviction  and  obtains  a 
certificate  of  reasonable  doubt,  and  an 
order  is  made  admitting  him  to  bail  in 
a  sum  specified,  and  providing  for  an 
undertaking  conditioned  that  the  de- 
fendant will  surrender  himself  in  exe- 
cution of  the  judgment,  and  also  that 
he  will  pay  the  fine  imposed  if  the 
judgment  is  affirmed,  the  surety  upon 
such  an  undertaking  is  liable  for  the 
amount  specified  in  case  the  defendant 
is  not  surrendered,  and  for  the  amount 
of  the  fine  in  case  the  defendant  is 
surrendered  but  refuses  and  neglects  to 
pay  such  fine."  People  v.  Connolly,  88 
App.  Div.  302,  84  N.  Y.  Supp.  617. 

70.     Code  Crim.  Proc.    (N.  Y.),   §531. 

The  United  States  courts  have  no  au- 
thority under  this  provision  to  direct 
that  a  defendant  be  returned  to  the 
custody  of  the  sheriff  to  await  final 
action  on  proceedings  pending  in  the 
United  States  courts.  McKane  v.  Dur- 
ston,  153  U.  S.  684,  14  Sup.  Ct.  913,  38 
L.  ed.  867. 
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the  application  cannot  be  renewed  before  a  justice  of  either  court.71 

1.  Power  To  Vacate  Certificate.  —  1.  In  General. —  It'  the  ap- 
peal be  not  promptly  brought  on  for  argument,  the  certificate  may  be 
vacated  by  the  court,  judge  or  justice  granting  it.72 

2.  Notice.  —  The  application  may  be  made  on  two  days'  notice  to 
the  defendant.73 

3.  Effect  of  Order  Vacating-  Certificate.  —  Upon  the  entry  of  an 
order  vacating  the  certificate,  the  judgmenl  is  to  be  executed  as  though 
no  certificate  had  ever  been  granted.™ 

J.  Bail.  —  1.  Eight  to  Bail. —  If  the  certificate  be  granted  the 
court  may  direct  that  the  defendant  he  released  on  bail,78  hut  there 
can  be  no  release  on  hail  during  the  temporary  and  incidental  stay  of 
proceedings  pending  the  hearing  and  determination  of  the  applica- 
tion.76 

2.  Who  May  Allow  Bail.  —  The  order  admitting  the  defendant  to 
bail  may  he  made  either  by  the  court  from  which  the  appeal  is  taken 
or  a  judge  thereof,  or  by  the  appellate  court  or  a  judge  thereof,  or  by 
a  judge  of  the  supreme  court.77 


71.  Code  Crim.  Proc.  (N.  Y.),  §529. 
People  ex  rel.  Hummel  v.  Reardon,  186 
N.  Y.  164,  78  N.  E.  S60. 

And  see  Carlisle  r.  Barnes,  183  N.  Y. 
277,  76  N.  E.  27;  People  v.  McKane,  7 
Misc.  371,  28  N.  Y.  Supp.  175  (this 
case  was  previous  to  the  statutory  pro- 
hibition). 

72.  Code  Crim.  Proc.  (N.  Y.),  §529; 
People  V.  Lyons,  29  App.  Div.  174,  51 
N.  Y.  Supp.   811,  13   X.   Y.   Cr.   108. 

Power  to  Set  Aside  Order. — Though 
not  necessary  for  the  decision  of  the 
appeal,  it  is  asserted  that  where  a 
certificate  of  reasonable  doubt  has  been 
granted,  another  special  term  would 
have  no  authority  to  vacate  the  order. 
People  v.  McLaughlin,  150  N.  Y.  365, 
44   X.  E.   1017. 

Certificate  Vacated  for  Non-Prosecu- 
tion.— If  an  appeal  to  the  appellate 
division  of  the  supreme  court  be  not 
brought  on  for  argument  by  the  defen- 
dant at  the  next  term  of  the  appellate 
division  begun  not  less  than  ten  days 
after  the  granting  of  such  certificate, 
or  if  an  appeal  to  the  court  of  appeals 
shall  not  be  brought  on  for  argument 
by  defendant  when  the  court  of  appeals 
shall  have  been  in  actual  session  for 
fifteen  days  after  the  granting  of  the 
certificate,  an  application  to  vacate  the 
certificate  may  bo  made.  Code  Crim. 
Proc.    (N.   Y.),    §-"i20. 

The  purpose  of  the  amendment  of 
1897   (Ch.  427,  Laws  1897)   was  to  ex- 


pedite the  prosecution  of  appeals,  and 
was  in  no  sense  an  ex  post  facto  law. 
It  applied  to  actions  pending  when  the 
amendment  took  effect  (May  14,  1SD7), 
at  least  to  such  proceedings  in  the  ac- 
tion as  occurred  after  the  amendment. 
People  v.  Lvons.  29  App.  Div.  174,  13 
N.  Y.  Cr.  108,  51  N.  Y.  Supp.  811. 

73.  Code  Crim.  Proc.   (N.  Y.),  §529. 

74.  Code  Crim.  Proc.   (N.  Y),  §529. 

75.  People  ex  rel.  Hummel  V.  Rear- 
don, 186  N.  Y.  164,  78  N.  E.  860.  And 
see  People  v.  Meadows,  62  Misc.  573, 
115  N.  Y.  Supp.  656. 

76.  People  ex  rel.  Hummel  v.  Rear- 
don, 186  N.  Y.  164,  78  N.  E.  860. 

77.  Code  Crim.  Proc.  (N.  Y.),  §583; 
People  V.  Connollv,  88  App.  Div.  302, 
84  N.  Y.  Supp.  617. 

Who  May  Approve  Undertaking. — 
The  undertaking  or  bail  may  be  ap- 
proved by  any  magistrate  authorized 
by  law  to  take  bail,  and  need  not  neces- 
sarily be  made  by  the  court  or  officer 
who  granted  the  certificate  and  fixed 
the  amount  of  the  bail.  People  v.  Con- 
nollv, 88  App.  Div.  302,  S4  X.  Y.  Supp. 
617. 

Form  of  Undertaking.— The  form 
prescribed  by  §56S,  Code  Criminal  Pro- 
cedure, must  be  used  "except  that  the 
undertaking  must  be  to  the  effect  that 
the  defendant  will,  in  all  respects, 
abide  the  orders  and  judgment  of  the 
appellate  court  upon  the  appeal,  and 
will   surrender  himself  in    execution   of 
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3.  Notice  of  Application.  —  Such  notice  as  the  court  or  officer  to 
whom  the  application  is  made  deems  reasonable  may  be  required  to 
be  given  to  the  district  attorney  of  the  county  in  which  the  verdict  or 
judgment  was  rendered.78 

K.  Discharge  op  Dependant.  —  Upon  the  allowance  of  the  bail 
and  execution  of  the  undertaking  the  magistrate  must  issue  an  order 
discharging  the  defendant  from  custody.79 


the  judgment  if  the  certificate  of  rea- 
sonable doubt  be  vacated  as  provided 
in  section  five  hundred  and  twenty- 
nine."  Code  Crim.  Proc.  (N.  Y.), 
§585,  p.  263. 

Form  of  Condition  in  Undertakings — 
"Jointly  and  severally,  that  the  said 
defendant,  Thomas  Connolly,  will  pay 
the  fine  imposed  or  such  part  thereof 
as  the  appellate  court  may  direct,  if 
the  judgment  be  affirmed  or  modified, 
or  the  appeal  dismissed,  or  the  certificate 
of  reasonable  doubt  be  vacated,  and 
that  the  said  Thomas  Connolly  will  in 
all  respects  abide  the  orders  and  judg- 
ment of  the  appellate  court  upon  the 
appeal,  and  that  he  will  surrender 
himself  in  execution  of  the  judgment, 
if  the  certificate  of  reasonable  doubt 
shall  be  vacated,  or  upon  the  judg- 
ment being  affirmed  or  modified;  or  if 
he  shall  fail  to  perform  either  of  these 
conditions  that  he  will  pay  to  the  Peo- 
ple of  the  State  of  New  York  the  sum 
of  Five  Hundred  Dollars."  People  v. 
Connolly,  88  App.  Div.  302,  84  N.  Y. 
Supp.  617. 

Bail  Qualification. — The  surety  of- 
fered as  bail  must  be  a  resident  and 
householder  or  freeholder  within  the 
state,  and  unless  the  magistrate  other- 
wise direct,  within  the  county.  He 
must  be  worth  the  amount  specified  in 
the  undertaking  exempt  from  execu- 
tion. Code  Crim.  Proc.  (N.  Y.),  §569. 
People  v.  Connolly,  88  App.  Div.  302, 
84  N.  Y.  Supp.  617. 

Justification  of  Bail. — Bail  may  jus- 
tify without  notice  to  the  district  at- 
torney, or  the  court  or  magistrate  tak- 
ing the  bail  may  require  notice  to  be 
given  to  the  district  attorney.  Code 
Crim.  Proc.   (N.  Y.),  §570. 

When  notice  to  the  district  attor- 
ney is  required  to  be  given,  two  days' 
notice  is  necessary  unless  the  court  or 
magistrate  direct  a  shorter  time,  or  the 
district  attorney  waive  the  giving  of 
notice.     Code  Crim.  Proc.  (N.  Y.),  §570. 
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The  notice  must  be  in  writing  stat- 
ing the  names,  places  of  residence  and 
occupation  of  the  surety  or  sureties, 
together  with  a  general  description  of 
the  real  or  personal  property  of  the 
surety  or  sureties  in  respect  to  which 
they  propose  to  justify  as  to  their  suf- 
ficiency, with  the  incumbrances  there- 
on, if  any.  Code  Crim.  Proc.  (N.  Y.), 
§571. 

The  justification  must  be  by  affidavit 
taken  before  the  magistrate,  which 
must  state  that  each  of  the  sureties 
possess  the  qualifications  prescribed  by 
§569  of  the  Code  of  Criminal  Proce- 
dure. Further  examination  may  be  re- 
quired concerning  their  sufficiency,  by 
the  magistrate,  and  other  testimony 
may  be  received  either  for  or  against 
the  sufficiency  of  the  bail,  and  the  tak- 
ing of  bail  may  be  adjourned  from  time 
to  time  to  afford  an  opportunity  of 
proving  or  disproving  the  sufficiency. 
Code  Crim.  Proc.  (N.  Y.),  §§572,  573, 
574. 

The  questions  put  to  the  sureties  and 
their  answers  must  be  reduced  to  writ- 
ing and  must  be  subscribed  by  them. 
Code    Crim.   Proc.    (N.   Y.),    §573. 

When  the  examination  is  closed,  the 
magistrate  must  make  an  order  either 
allowing  or  disallowing  the  bail  and 
must  forthwith  cause  the  same,  with 
the  affidavits  of  justification  and  the 
undertaking  of  bail,  to  be  filed  with 
the  clerk  of  the  supreme  court,  the 
county  court  or  such  other  court  in 
which  the  proceeding  is  pending.  Code 
Crim.  Proc.   (N.  Y.),  §575. 

As  to  justification  of  bail  generally, 
see  also  People  v.  Davis,  122  App.  Div. 
569,  107  N.  Y.  Supp.  426. 

78.  Code  Crim.  Proc.  (N.  Y.),  §584; 
People  v.  Connolly,  88  App.  Div.  302, 
84  N.  Y.  Supp.  617. 

79.  Code  Crim.  Proc,  (N.  Y.),  §576. 
For  form  of  discharge,  see  Code  Crim. 
Proc.  (N.  Y.),  §576. 
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I.  DEFINITION,  NATURE,  ORIGIN  AND  UTILITY  OF  WRIT. 
A.  Definition.  —  Certiorari  is  a  common  law  writ  issued  by  a 
superior,  to  an  inferior  court,  or  to  an  officer  or  tribunal  exercising 
judicial,  or  quasi-judicial,  functions,  commanding  the  latter  to  send 
to  the  former  the  record  of  some  proceeding  for  inspection,  or  correc- 
tion of  error,  where  the  proceeding  is  summary  or  in  a  course  different 
from  the  common  law.1 

B.  Nature  op  Writ.  —  Certiorari  is  an  extraordinary  remedy  re- 
sorted to  for  the  purpose  of  supplying  a  defect  of  justice  in  cases 
obviously  demanding  redress  and  yet  unprovided  for  by  the  ordinary 
forms  of  procedure.2  It  is  an  appeal  to  the  superintending  power  of  the 
higher  court  over  lower  tribunals,3  and  is  not  a  direct  proceeding  to 
reverse,4  nor  a  citation  to  the  lower  tribunal  to  appear  and  justify  its 
action  as  though  judgment  would  be  rendered  against  its  members.* 
It  operates  directly  on  the  record.8 


1.  U.  S.— State  v.  Sullivan,  50  Fed. 
593;   California   &  0.  L.   Co.  v.  Gowen, 

48  Fed.  771.  Ala.— Max  J.  Winkler 
Brokerage  Co.  v.  Courson,  160  Ala.  374, 

49  So.  341;  Cushman  v.  Commissioner's 
Court,  1G0  Ala.  227,  49  So.  311.  Del.— 
Bash  v.  Allen,  76  Atl.  370.  Fla  —  Sea- 
board A.  L.  B.  v.  Bay,  52  Fla.  634,  42 
So.  714.  HI. — Doolittle  v.  Galena,  etc. 
E.  Co.,  14  111.  381.  W.  Va  —  State  v. 
South  Penn.  Oil  Co.,  42  W.  Va.  80,  24 
S.  K  688. 

Inferior  Court. — Where  a  statute 
gives  county  and  circuit  courts  con- 
current jurisdiction  in  certain  matters, 
in  proceedings  under  such  statute,  the 
county  court  is  not  "inferior"  to  the 
circuit  court.  Bell  v.  Mattoon  Water 
Works,  etc.  Co.,  235  111.  218,  85  N.  E. 
214. 

Officer  Exercising  Judicial  Function. 
Gans  v.  Steele,  7  Idaho  143,  61  Pac. 
286. 

In  England,  "a  certiorari  is  an  orig- 
inal writ  issued  out  of  chancery  or  the 
King's  Bench,  directed  in  the  King's 
name  to  the  judges  or  officers  of  an  in- 
ferior court,  commanding  them  to  re- 
turn the  record  of  a  case  depending  be- 
fore them  to  the  end  the  party  may 
have  the  more  sure  and  speedy  justice 
before  him  or  such  other  justices  as 
he  shall  assign  to  determine  the 
cause."  5  Petersdorff  Com.  Law  149, 
citing  1  Bac.  Abr.  349.  See  also  Attor- 
ney Gen.  v.  Mayor,  etc.,  143  Mass.  589, 
10  N.  E.  450;  Duggen  v.  McGruder, 
Walk.   (Miss.)   112,  12  Am.  Dec.  527. 

New  Jersey. — Certiorari  in  New  Jer- 
sey has  been  defined  as  being  a  pre- 
rogative   writ    by    which    the    supreme 


court  exercises  a  jurisdiction  derived 
by  it  from  its  prototype,  the  King's 
Bench,  that  of  supervising  the  pro- 
ceedings of  inferior  tribunals  and  gov- 
ernmental establishments.  Specht  V. 
Central  Pass.  R.  Co.  (N.  J.  L.),  68  Atl. 
785. 

2.  Sowles  v.  Bailey,  69  Vt.  277,  37 
Atl.  751;  Beasley  v.  Beckley,  28  W.  Va. 
81;  Poe  v.  Machine  Works,  24  W.  Va. 
517. 

3.  Baxter  v.  Brooks,   29   Ark.   173. 
Certiorari    in    its    modern    application 

is  an  appellate  or  supervising  remedy 
whereby  the  superior  courts  may  com- 
pel all  inferior  tribunals  exercising 
judicial  or  quasi-judicial  functions 
whenever  no  other  efficient  and  ade- 
quate remedy  exists  to  transmit  and 
certify  to  the  higher  court  the  record 
of  the  proceedings  to  the  higher  tri- 
bunal for  the  purpose  of  questioning  the 
jurisdiction  or  the  regularity  as  to  law 
of  the  action  of  the  inferior  tribunal, 
but  except  by  statutory  regulations 
not  extending  to  the  re-examination  of 
facts.  It  is  limited  to  matters  judicial 
and  does  not  embrace  political  rights. 
TJ.  S.  Standard  Voting  Mach.  Co.  V. 
Hobson,  132  Iowa  38,  109  N.  W.  458, 
10  Am.  &  En£.  Ann.  Cas.  972.  See 
People  v.  McWilliams,  185  N.  Y.  92,  77 
N.  E.  785;  People  v.  Barker,  152  N.  Y. 
417,  46  N.  E.  875;  Andrews'  Am.  Law 
(2d.  ed.)  p.  1510,  §802. 

4.  Baxter  v.  Brooks,  29  Ark.  173. 

5.  State  v.  Dowling,  50  Mo.  134. 

6.  State  v.  Dowling,  50  Mo.  134; 
State  v.  Board  of  Aldermen,  18  B.  L 
381,   28   Atl.   347. 
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Compared  With  Writ  of  Error.— In  the  remedy  afforded,  certiorari  is 
in  the  nature  of  a  writ  of  error.7 

The  difference  between  a  writ  of  error  and  a  writ  of  certiorari  is 
not  well  defined  in  practice.  But  the  principal  difference  between  them 
is  that  the  writ  of  error  is  the  appropriate  remedy  where  the  pro- 
ceedings are  according  to  the  course  of  the  common  law;  in  other 
cases  a  writ  of  certiorari  is  the  proper  writ.8  But  in  some  respects  a 
writ  of  certiorari  is  similar  to  a  writ  of  error.9 

C.  Origin  and  History  of  the  "Writ.  —  1.  Ancient  Common 
Law  Writ.  —  Certiorari  is  an  ancient  common  law  writ,  not  origin- 
ating in  constitutional  provision  or  statutory  enactment;  but  it  has 
been  subject  in  the  United  States  to  extensive  constitutional  and 
statutory  modification.10 

2.  Effect  of  Statutes.  —  The  statutory  writ  of  certiorari  being  de- 
pendent in  each  state  upon  particular  statutes  or  constitutional  pro- 
visions, is  incapable  of  being  generally  defined  as  to  its  nature,  scope 
or  procedure.  In  the  states  of  Georgia  and  New  Jersey  it  is  used 
with  noticeable  liberality.11 


7.  U.  S—  Harris  v.  Barber,  120  TL 
S.  366,  9  Sup.  Ct.  314,  32  L.  ed.  697. 
Mass. — Janvrin  v.  Poole,  181  Mass.  463, 
63  N.  E.  1066;  Farmington,  etc.  Co.  v. 
County  Comrs.,  112  Mass.  206.  Mo  — 
State  v.  Shelton,  154  Mo.  670,  55  S.  W. 
1008,  50  L.  R.  A.  798;  Chicago,  etc.  R. 
Co.  v.  Young,  96  Mo.  39,  '8  S.  W.  776. 
N.  T. — People  v.  Lawrence,  54  Barb. 
589. 

In  Minnesota  the  writ  is  "employed 
strictly  as  in  the  nature  of  a  writ 
of  error."  State  ex  rel.  Lawton  v.  Ram- 
sey County  Dist.  Ct.,  44  Minn.  244,  46 
N.  W.  349. 

8.  U.  S.-— Harris  v.  Barber,  129  U. 
S.  366,  9  Sup.  Ct.  314,  32  L.  ed.  697; 
Staffords  v.  King,  90  Fed.  136,  32  C.  C. 
A.  536.  Me. — Bath  Bridge,  etc.  Co.  V. 
Magoun,  8  Me.  292.  Ohio. — Ewing  v. 
Hollister,  7  Ohio  138. 

As  to  Mandamus,  see  second  note  31, 
infra. 

As  to  Quo  Warranto,  see  second 
note   55,   infra. 

9.  Schwarz  v.  Superior  Court,  111 
Cal.  106,  43  Pac.  580;  Levant  v.  Coun- 
ty Comrs.,  67  Me.  429. 

Neither  writ  can  be  maintained  by 
other  than  a  person  interested  in  the 
subject-matter  of  the  suit  (Bath 
Bridge,  etc.  Co.  v.  Magoun,  8  Me. 
292),  and  in  either  case  there  must 
be  a  final  judgment  or  order  in  the 
court  below  before  the  writ  can  issue 
(State  v.  Schneider,  47  Mo.  App.  669; 


Ewing  v.  Hollister,  7  Ohio  140),  and 
the  scope  of  review  is  confined  in 
either  case  to  questions  of  law.  (Mc- 
Adam  v.  Block,  63  N.  J.  L.  508,  44  Atl. 
208). 

10.  Tennessee  Cent.  R.  Co.  v.  Camp- 
bell, 109  Tenn.  640,  75  S.  W.  1012. 

Colorado. — In  Colorado  proceedings 
by  way  of  certiorari,  although  the  sub- 
ject of  statutory  enactment,  are  es- 
sentially the  same  as  at  common  law. 
Ellis  v.  People,  15  Colo.  App.  341,  62 
Pac.  232. 

Delaware. — So  in  Delaware.  Rash  v. 
Allen,  76  Atl.  370. 

See  infra,  II.,  C. 

It  is  called  a  common  law  writ  be- 
cause it  was  a  prerogative  writ.  That  is 
to  say,  it  grew  out  of  the  power  in- 
hering in  the  crown  as  the  dispenser 
of  justice.      See   infra,   XIV. 

11.  Overman  v.  Manly  Drive  Co.,  77 
N.  J.  L.  290,  71   Atl.  1125. 

It  has  been  held  in  a  recent  case 
in  Georgia  that  the  writ  of  certiorari 
may  be  used  to  review  any  judgment 
of  an  inferior  judicatory.  Marks  v. 
State   (Ga.),  68  S.  E.  951. 

Correction  of  Assessments. — "Thus 
we  have  a  writ  of  certiorari  with  novel 
functions  hitherto  unknown  to  such 
methods  of  review.  The  common-law 
writ  brings  up  the  record  for  inquiry 
into  jurisdiction  and  regularity,  and, 
in  criminal  or  quasi-criminal  cases,  the 
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In  some  jurisdictions  the  writ  of  certiorari  to  reverse,  vacate,  modify 
or  affirm  judgments  of  the  lower  court  in  civil  cases  has  been  abol- 
ished,12 and  in  several  of  the  western  states  writs  of  review  have  been 
adopted  by  statute,  but  these  are  in  effect  the  same  in  their  nature 
and  functions  as  the  writ  of  certiorari.13 

The  statutory  writ  is  special,  and  to  obtain  it  the  provisions  of  the 
statute  creating  it  must  be  strictly  complied  with." 

D.  Utility  of  Writ.  —  1.  In  General.  —  The  writ  of  certiorari 
at  common  law  has  a  dual  function:  first,  as  an  appellate  proceeding 
for  the  re-examination  of  some  action  in  an  inferior  tribunal;  and, 
secondly,  as  an  auxiliary  process  to  enable  a  court  to  obtain  further 
information  in  respect  to  some  matter  already  before  it  for  adjudica- 
tion.15 

2.  Ancillary  Certiorari. —  While  the  writ  of  certiorari  is  gen- 
erally used  as  an  independent  writ  for  the  purpose  of  reviewing  the 
action  of  an  inferior  tribunal,  it  is  frequently  used  as  an  auxiliary, 
or  ancillary  process  as  a  means  of  bringing  up  a  record  from  the  lower 
tribunal  in  aid  of  a  matter  already  before  the  higher  court.16  But  the 


evidence  also,  'to  see  whether,  as  a 
matter  of  law,  there  was  any  proof 
which  could  warrant  a  conviction  of  the 
relator.'  (People  ex  rel.  C.  G.  L.  Co.  v. 
Board  of  Assessors,  39  N.  Y.  81;  People 
ex  rel.  Cook  v.  Board  of  Police,  39  N. 
Y.  506,  512,  518.)  The  general  statu- 
tory writ  brings  up  both  record  and 
proceedings  for  examination,  not  only 
as  to  jurisdiction  and  method  of  pro- 
cedure, but  also  to  see  whether  there 
was  a  violation  of  any  rule  of  law,  or 
any  competent  proof  of  all  the  essen- 
tial facts,  or  a  preponderance  of  proof 
against  the  existence  of  any  of  those 
facts.  (Code  Civ.  Pro.,  sees.  2120  to 
2148;  People  ex  rel.  Coyle  v.  Martin, 
142  N.  Y.  352.)  The  special  statutory 
writ  now  before  us  differs  from  its 
predecessors  in  one  remarkable  respect, 
in  that  it  permits  a  redetermination  of 
all  questions  of  fact  upon  evidence 
taken  in  part  at  least,  by  the  Special 
Term,  or  under  its  direction.  (People 
ex  rel.  U.  and  D.  R.  R.  Co.  v.  Smith,  24 
Hun  66,  71;  People  ex  rel.  Grace  v. 
Gray,  45  Hun  243,  245.)"  People  ex  rel. 
Manhattan  R.  Co.  v.  Barker,  152  N.  Y. 
417,  46  N.  E.  875. 

12.  Kan.  Gen.  St.  1901,  p.  1036, 
§5050;  Cobbey's  Ann.  Neb.  St.  (1909) 
§1608  (§599);  Ohio  Gen.  Code,  Vol. 
3,  §12,282,  R.  S,  $6731;  Wyo.  Comp. 
St.  1910,  ch.  326. 

13.  Cal. — Armantage  v.  Superior 
Court,   1   Cal.   App.   130,   81   Pac.   1033. 


Idaho — Dahlstrom  v.  Portland  Min.  Co., 
12  Idaho  87,  85  Pac.  916;  Rev.  St., 
1887,  par.  4962.  Ore. — Gue  v.  Eugene 
City,  53  Ore.  282,  100  Pac.  254;  Curran 
V.  State,  53  Ore.  154,  99  Pac.  420;  Ore- 
gon, etc.  Co.  v.  Umatilla  County,  47  Ore. 
198,  81  Pac.  352;  McAnish  P.  Grant,  44 
Ore.  57,  74  Pac.  396.  Wash.— State  v. 
Superior  Court,  43  Wash.  91,  86  Pac. 
205;  State  V.  Superior  Court,  40  Wash. 
453,   82   Pac.   878. 

Montana. — Montana  has  a  writ  of  re- 
view. Code  Civ.  Proc,  §1941;  State  v. 
Justice  Court,  31  Mont.  258,  78  Pae. 
498. 

See  the  title  "Review." 

14.  Sherwood  v.  Circuit  Judge,  80 
Mich.  270,  45  N.  W.  134. 

15.  United  States  v.  Young,  94  U.  S. 
258,  24  L.  ed.  153;  Louisville,  N.  A.  & 
C.  R.  Co.  V.  Louisville  Trust  Co.,  78 
Fed.  659;  State  v.  Sullivan,  50  Fed. 
593;  State  v.  South  Penn.  Oil  Co.,  42 
W.  Va.  80,  92,  24  S.  E.  68S. 

16.  Settle  v.  Smith,  144  Ky.  506, 
139  S.  W.  757;  State  v.  Johnson,  103 
Wis.  591,  79  N.  W.  1081,  51  L.  R.  A. 
33. 

In  Indiana,  since  the  adoption  of  the 
code  of  1852  the  use  of  the  independ- 
ent writ  to  review  the  action  of  an 
inferior  tribunal,  as  distinguished 
from  the  auxiliary  writ,  has  not  been 
authorized.  Ex  parte  Sherwood,  41 
Ind.  App.  642,  84  N.  E.  733;  City  of 
Indianapolis  V.  Thompson  Mfg.  Co.,  40 
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writ  will  not  be  granted  where  it  is  sought  to  bring  up  matters  which 


Ind.  App.  535,  81  N.  E.  1156.  See  supra 
I.,  C,  1;  infra,  XIV. 

Ancillary  certiorari  is  used  in  two 
cases,  namely,  in  aid  of  a  writ  of  er- 
ror or  appeal  where  diminution  of  the 
record  is  suggested  (U.  S. — Hodges  v. 
Vaughan,  19  Wall.  12,  22  L.  ed.  46; 
Field  v.  Milton,  3  Cranch.  514,  2  L.  ed. 
516;  Nashua  &  Lowell  R.  Corp.  v.  Bos- 
ton, etc.  Corp.,  61  Fed.  237,  9  C.  C.  A. 
468;  Nashua,  etc.  Corp.  v.  Boston,  etc 
Corp.,  51  Fed.  929,  2  C.  C.  A.  542; 
Blanks  v.  Klein,  49  Fed.  1,  1  C.  C.  A. 
254.  Va. — West  v.  Richmond  Elec.  Co., 
102  Va.  339,  46  S.  E.  330.  Wis.— State 
c.  Johnson,  103  Wis.  591,  79  N.  W. 
1081),  and  in  aid  of  another  proceed- 
ing for  the  sole  purpose  of  bringing  up 
the  record,  such  as  habeas  corpus 
(U.  S. — Ex  parte  Lange,  18  Wall.  163, 
21  Lu  ed.  872;  Ex  parte  Yerger,  S  Wall. 
85,  19  L.  ed.  332.  Minn. — In  re  Snell, 
31  Minn.  110,  16  N.  W.  692.  Pa— Gos- 
line  v.  Place,  32  Pa.  520.  Wis.— State 
v.  Whitcher,  117  Wis.  668,  94  N.  W. 
787,  98  Am.  St.  Rep.  968;  State  v. 
Johnson,  103  Wis.  591,  79  N.  W.  1081, 
51  L.  R.  A.  33),  mandamus,  and  the 
like   (State  v.  Johnson,  supra). 

Form. — "To  John  Miner,  Esq.,  Po- 
lice Justice  of  the  City  of  Detroit: 

We  command  you  that  you  certify 
fully  and  at  large  to  our  Justices  of 
our  Supreme  Court  room  in  the  capitol 
at  the  city  of  Lansing,  on  Tuesday, 
January  24th,  A.  D.  1882,  at  9  o'clock 
of  the  forenoon  of  that  day,  the  day 
and  cause  of  the  imprisonment  of 
Hugh  S.  Peoples,  detained  by  your 
order  as  is  said,  by  whatsoever  name 
the  said  Hugh  S.  Peoples  shall  be  call- 
ed or  charged,  and  have  you  then  and 
there    this    writ. 

Witness  the  Honorable  Benjamin  F. 
Graves,  Chief  Justice  of  the  Supreme 
Court  of  the  State  of  Michigan,  and 
the  seal  of  said  Supreme  Court,  this 
19th  day  of  January,  A.  D.  1882. 
Chas.  C.  Hopkins, 

Clerk    Supreme   Court. 

I  hereby  certify  that  this  writ  is 
duly  allowed  in  open  court  this  19th 
day  of  January,  A.  D.  1882,  at  the 
Supreme  Court  room  in  the  capitol  in 
the  eity  of  Lansing. 

Benjamin  F.  Graves, 

Chief   Justice." 

In  the  Matter  of  Peoples,  47  Mich. 
626,  14  N.  W.  112. 
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Application  for  ancillary  certiorari 
made  pending  an  appeal  is  usually  to 
be  deemed  as  incident  to,  and  an  in- 
tegral part  of,  the  original  cause,  not 
an  independent  proceeding.  Ex  parte 
Sherwood,  41  Ind.  App.  642,  84  N.  E. 
783. 

Under  the  practice  in  Vermont,  the 
writ  is  unnecessary  when  the  excep- 
tions are  sufficient  to  bring  up  the  full 
record  and  to  raise  all  questions  which 
the  respondent  desires  to  present.  In 
re  Rendering  Co.   (Vt.),  66  Atl.   790. 

Rule  in  Supreme  Court  of  United 
States. — The  writ  of  certiorari  is  used 
only  as  an  auxiliary  process  in  the 
United  States  Supreme  Court.  United 
States  v.  Young,  94  U.  S.  258,  24  L.  ed. 
153. 

Form  of  Order  To  Supply  a  Full 
Transcript. — "Upon  an  inspection  of 
the  record  of  this  cause,  it  appearing 
to  the  court  here  that  the  bill  of  ex- 
ceptions states  that  'the  defendants 
offered  in  evidence  to  the  jury  a  cer- 
tificate   of    the    Register    of    the    Land 

Office   at   Quincy,   dated   ,   which 

is  in  the  words  and  figures  following, 
to  wit:'  and  that  the  said  certificate, 
thus  referred  to,  is  not  inserted  in  the 
exception,  nor  its  contents  stated  in 
any  part  of  the  transcript;  on  con- 
sideration whereof,  it  is  now  here  or- 
dered by  this  court,  that  a  writ  of 
certiorari  be,  and  the  same  is  hereby 
awarded,  to  be  issued  forthwith,  and 
to  be  directed  to  the  Judges  of  the 
Circuit  Court  of  the  United  States  for 
the  District  of  Illinois,  commanding 
them  to  supply  the  omission  above 
mentioned,  and  return  a  full  and  cor- 
rect transcript  to  this  court,  with  this 
writ,  on  or  before  the  first  day  of  the 
next  term  of  this  court."  Morgan  v. 
Curtenius  &  Griswold,  19  How.  (U.  S.) 
8,  15  L.  ed.  576. 

In  The  New  York,  175  U.  S.  187,  20 
Sup.  CL  67,  44  L.  ed.  126,  a  suggestion 
of  diminution  of  the  record  was  made 
in  the  Circuit  Court  of  Appeals  and  "a 
writ  of  certiorari  was  granted  'because 
the  transcript  of  the  record  in  this 
case  does  not  contain  a  copy  of  the 
Canada  statutes  governing  the  naviga- 
tion of  vessels  in  the  waters  of  Can- 
ada during  the  year  1891,  which  was 
introduced  in  evidence,  as  alleged.'  In 
obedience  to  this  writ,  the  clerk  of  the 
district  court  was  ordered  to  transmit 
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were  not  included  in  the  record  through  negligence  of  counsel," 
nor  will  the  writ  issue  to  correct  a  record  in  any  manner  after  de- 
cision on  appeal.18 

3.  Use  as  Substitute  for  Appeal.  —  Although  it  may  be  possible 
that  the  merits  of  a  case  have  been  erroneously  decided,  certiorari  will 
not  operate  as  a  substitute  for  appeal  or  writ  of  error.19 


to  the  circuit  court  of  appeals  a  cer- 
tified copy  of  the  Canadian  statute. 
This  was  done,  but  the  clerk,  instead 
of  certifying  that  it  was  a  part  of  the 
record,  certified  only  that  he  had 
'carefully  compared  the  same  with  the 
original  act  as  published'  (by  which 
we  understand  as  published  in  the 
statutes  of  Canada),  'and  find  the  same 
to  be  a  true  copy  of  sueh  original 
and  of  the  whole  thereof.'  It  thus  ap- 
pears that  the  Canadian  statute  had 
been  used  in  the  district  court  by  con- 
sent of  counsel,  had  been  treated  as 
part  of  the  record,  and  that  the  copy 
sent  up  was  a  true  copy  of  the  statute 
as  published.  It  is  true  that  the  clerk 
did  not  formally  certify  it  to  be  a 
part  of  the  record,  but  the  fact  that  it 
had  been  so  treated  was  established  by 
the  affidavit;  and  the  writ  of  certiorari 
upon  its  face  recited  the  fact  that  a 
copy  of  the  statute  had  been  intro- 
duced in  evidence,  as  alleged,  arid  re- 
quired the  court  below  to  'sesd  the  re- 
cord and  proceedings,  with  all  things 
concerning  the  same,  a.?,  fully  and  en- 
tirely as  they  remaip  of  record  in  said 
district  court.'  In  view  of  these  pro- 
ceedings, we  tbink  the  circuit  court  of 
appeals  should  have  accepted  the  cer- 
tified copy  of  the  statute  as  properly 
in  evidence  before  it."  "Mr.  Gushing, 
of  counsel  for  the  appellant,  having 
filed  and  read  in  open  court  a  sugges- 
tion of  a  diminution  of  the  record  in 
this  case  in  the  words  following,  to 
wit:  (Here  follows  a  specification  of 
nineteen  items  alleged  to  have  been 
omitted  from  the  record). 

"By  reason  of  which  omission  and 
errors  aforesaid,  the  said  counsel  now 
here  moved  the  court  to  award  a  writ 
of  certiorari  to  be  directed  to  the 
Judge  of  the  District  Court  of  the 
United  States  for  the  District  of  Cali- 
fornia, commanding  him  that,  search- 
ing the  records  and  proceedings  of  said 
court  in  this  cause,  he  shall  certify  to 
this  court  whatever  omissions  and  er- 
rors shall  be  found.  On  consideration 
whereof,   it    is   now   here    ordered    and 


decreed  by  this  court,  that  a  writ  of 
certiorari  be,  and  the  same  is  hereby 
awarded  to  be  issued  forthwith,  and  to 
be  directed  to  the  Judge  of  the  Dis- 
trict Court  of  the  United  States  for 
the  District  of  California,  commanding 
him  that  searching  the  records  and 
proceedings  aforesaid,  he  shall  forth- 
with certify  to  this  court,  under  the 
seal  of  the  said  District  Court,  what- 
ever omissions  and  errors  shall  ba 
found  in  this  cause,  and  return  the 
same  with  the  said  writ  of  certiorari 
forthwith  to  this  court."  Sterns  v. 
United  States,  4  Wall.  (U.  S.)  1,  18 
L.  ed.  451. 

17.  Haskell  v.  State,  49  Tex.  Crim. 
273,  92  S.  W.  36. 

18.  Board  of  Comrs.  V.  Center  Twp., 
105  Ind.  422,  2  N.  E.  368,  7  N.  E.  189; 
Mansur  v.  Churchman,  84  Ind.  573.  See 
also  Aetna  Life  Ins.  Co.  v.  Stryker,  38 
Ind.  App.  312,  73  N.  E.  953,  76  N.  E, 
822,  78  N.  E.  245. 

19.  Ala. — Winkler  Brokerage  Co.  v. 
Courson,  160  Ala.  374,  49  So.  341.  CaL 
Times  Mirror  Co.  v.  Superior  Court 
(Cal.),  115  Pac.  248;  Stimpson  Com- 
puting Scale  Co.  v.  Superior  Court,  12 
Cal.  App.  536,  107  Pac.  1013;  Thomas 
v.  Hawkins,  12  Cal.  App.  327,  107  Pac. 
578;  Dahlgren  v.  Superior  Court,  8  Cal. 
App.  622,  97  Pac.  681.  la. — Iowa  Loan, 
etc.  Co.  v.  District  Court,  127  N.  W. 
1114.  La. — State  v.  Bost,  52  La.  Ann. 
984,  27  So.  365.  Mo.— State  v.  Shelton, 
154  Mo.  670,  55  S.  W.  1008,  50  L.  R.  A. 
798;  State  ex  rel.  Attorney  General  v. 
Gill,  137  Mo.  627,  39  S.  W.  81;  Wal- 
bridge  V.  Valliant,  123  Mo.  524,  27  S. 
W.  379,  28  S.  W.  586.  W.  Va  —  Meeks 
V.  Windon,  10  W.  Va.  180. 

It  has  been  held  in  the  District  of 
Columbia  that  where  an  inferior  court 
acts  without  jurisdiction,  certiorari 
may  sometimes  be  substituted  for  ap- 
peal. United  States  v.  West,  34  App. 
Cas.  (D.  C.)  12;  Zinkham  v.  Lina- 
weaver,  34  App.  Cas.   (D.  C.)   19. 

In  New  Jersey,  a  judgment  in  a  court 
for  the  trial  of  small  cases,  in  a  case 
in  which  the  court  has  no  jurisdiction, 
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II.  RIGHT  TO  AND  ISSUANCE  OF  WRIT.  — A.  Discretion 
op  Court.  —  1.  Not  a  Writ  of  Right.  —  The  writ  of  certiorari  is  not 
a  writ  of  right,  but  is  issued  in  the  sound  discretion  of  the  court.20 


is  reviewable  either  by  certiorari  or 
appeal.  State  V.  Rich,  58  N.  J.  L.  507, 
34  Atl.  757;  Wheeler,  etc.  Mfg.  Co.  v. 
Carty,  53  N.  J.  L.  336,  21  Atl.  851; 
Barclay  v.  Brabston,  49  N.  J.  L.  629, 
9  Atl.  769;  State  t;.  Stanger,  49  N.  J.  L. 
192,  6  Atl.  434;  Ritter  v.  Kunkle,  39 
N.  J.  L.  259;  State  V.  Cassidy,  38  N.  J. 
L.   437. 

But  where  a  party  selects  his  right 
of  appeal  and  thereby  has  a  trial  de 
novo,  he  cannot  then  avail  himself  of 
his  remedy  by  certiorari.  State  v.  Rich, 
58  N.  J.  L.  507,  34  Atl.  757. 

However,  an  appeal  that  is  dismiss- 
ed because  not  perfected  is  no  bar  to 
certiorari.  Wheeler,  etc.  Mfg.  Co.  v. 
Carty,  53  N.  J.  L.  336,  21  Atl.  851. 

Certiorari  will  lie  as  a  substitute  for 
appeal  lost  without  fault  or  negligence 
of  the  petitioner,  and  where  he  is  with- 
out other  remedy.  Ala. — Boynton  v. 
Nelson,  46  Ala.  501.  Ark.— In  re  Gold- 
smith, 87  Ark.  519,  113  S.  W.  799;  Caro- 
lan  v.  Carolan,  47  Ark.  511,  2  S.  W. 
105;  Payne  v.  McCabe,  37  Ark.  318; 
Roberts  v.  Williams,  15  Ark.  43.  N.  0. 
Ice  Mfg.  Co.  v.  Raleigh,  etc.  R.  Co., 
125  N.  C.  17,  34  S.  E.  100;  Collins  V. 
Faribault,  92  N.  C.  310;  Nichols  v. 
Dunning,  91  N.  C.  4;  Roulhac  v.  Miller, 
89  N.  C.  190;  Holmes  v.  Holmes,  84  N. 
C.  833. 

Where  an  appeal  has  been  lost,  the 
petition  must  allege  sufficient  reason 
for  failure  to  appeal,  and  lack  of  negli- 
gence upon  the  part  of  the  petitioner. 
Colo.— Wood  v.  Lake,  3  Colo.  App.  284, 
33  Pac.  80.  Mich. — Detroit,  etc.,  R.  Co. 
V.  Graham,  46  Mich.  642,  112  N.  W. 
998.  N.  C— State  t;.  Williams,  9  N.  C. 
100. 

20.  TJ.  S. — American  Const.  Co.  v. 
Jacksonville,  etc.  R.  Co.,  148  U.  S.  372, 
13  Sup.  Ct.  758,  37  L.  ed.  486;  In  re 
Woods,  143  TJ.  S.  202,  12  Sup.  Ct.  417, 
36  L.  ed.  125.  Ark. — Johnson  v.  West, 
89  Ark.  604,  117  S.  W.  770;  Sumerow  v. 
Johnson,  56  Ark.  85,  19  S.  W.  114; 
Black  v.  Brinklej,  54  Ark.  372,  15  S. 
W.  1030;  Ex  parte  Pearce,  44  Ark. 
509;  Moore  v.  Turner,  43  Ark.  243; 
Flournoy  v.  Payne,  28  Ark.  87.  Cal. 
Olcese  t.  1st  Judicial  Court,  156  Cal. 
82,  103  Pat.  317;  Keys  v.  Supervisors 
Marin    County,    42;    CaL    252.      Dak.— 
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Champion  V.  Minnehaha  County,  5 
Dak.  416,  41  N.  W.  739.  Del.— xNTew- 
ell  V.  Hampton,  1  Marv.  1,  40  Atl.  469. 
D.  C. — Trustees  of  District  of  Colum- 
bia, 34  App.  Cas.  600;  District  of  Co- 
lumbia v.  Brooke,  29  App.  Cas.  563, 
Fla. — Seaboard  Air  Line  R.  Co.  v. 
Ray,  52  Fla.  634,  42  So.  714;  Hunt  V. 
Jacksonville,  34  Fla.  504,  16  So.  398, 
43  Am.  St.  Rep.  214;  Jacksonville, 
etc.,  Co.  v.  Boy,  34  Fla.  389,  16  So. 
290.  111.— Clark  v.  Chicago,  233  III 
113,  84  N.  E.  170;  Chicago  v.  Condell, 
224  111.  595,  79  N.  E.  954;  Deslauries 
V.  Soucie,  222  111.  522,  78  N.  E.  799; 
Mason,  etc.  v.  Griffin,  134  111.  330,  25 
N.  E.  995;  Lees  v.  Comrs.,  125  111.  47, 
16  N.  E.  915;  Board,  etc.  v.  Magoon, 
109  111.  142;  Hyslop  v.  Finch,  99  111. 
171;  McDonald  v.  McDonald,  141  111. 
App.  259;  People  v.  Trustees,  42  111. 
App.  650.  Ind. — Bannister  v.  Allen,  1 
Blackf.      414.  la. — Woodwortk      v. 

Gibbs,  61  Iowa  398,  16  N.  W.  287.  Ky. 
Freeman  v.  Oldham 's  Lessee,  4  Mon. 
419.  La.— Brown  Shoe  Co.  v.  Hill,  51 
La.  Ann.  920,  25  So.  634;  West  v.  De 
Moss,  50  La.  Ann.  1349,  24  So.  325; 
Williams  v.  Judge  of  18th  Dist.,  45  La. 
Ann.  1295,  14  So.  57.  Me.— Hayford 
v.  Bangor,  102  Me.  340,  66  Atl.  731,  11 
L.  R.  A.  (N.  S.)  940;  White  v.  Lincoln 
County,  70  Me.  317;  Levant  V.  County 
Comrs.,  67  Me.  429;  Furbush  V.  Cun- 
ningham, 56  Me.  184;  State  V.  Corn- 
ville,  43  Me.  427;  Oxford,  etc.  v. 
County  Comrs.,  43  Me.  257;  In  re 
West  Bath,  36  Me.  74;  Rand  v.  Tobie, 
32  Me.  450;  North  Berwick  v.  York 
County  Comrs.,  25  Me.  69;  Parsonfield 
V.  Lord,  23  Me.  511;  Cushing  v.  Gay, 
23  Me.  9;  Bath  Bridge,  etc.  Co.  f. 
Magoun,  8  Me.  292.  Mass. — Corcoran 
v.  Board  of  Aldermen,  199  Mass.  5,  85 
N.  E.  155;  Lowell  v.  Comrs.,  146  Mass. 
403,  16  N.  E.  8;  Farmington,  etc.  Co. 
v.  County  Comrs.,  112  Mass.  206;  Pick- 
ford  v.  Mayor,  etc.,  98  Mass.  491;  Men- 
don  v.  Worcester  County  Comrs.,  2 
Allen  463;  Inhab.  of  Marblehead  v. 
County  Comrs.,  5  Gray  457;  Barnard 
v.  Fitch,  7  Mete.  605;  Whately  V. 
Franklin  County  Comrs.,  1  Mete.  336; 
Hancock  v.  Boston,  1  Mete.  122;  Glea- 
son  v.  Sloper,  24  Pick.  181;  Rutland  V. 
County    Comrs.,    20    Piek.    71.       In    r» 
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And  the  court  will  determine  from  the  facts  and  circumstances  sur- 
rounding each  particular  case21  whether  substantial  justice  requires 
the  issuance  of  the  writ.22 


New     Salem,     6     Pick.     470;     Lees     v. 
Childs,  17  Mass.  351;  Drowne  v.  Stimp- 
Bon,     2     Mass.    441.      Mich. — People    v. 
James,  155  Mich.  548,  119  N.  W.  1073; 
Detroit     Eiver     Transit    Co.    v.    Union 
Trust  Co.,  152  Mich.  91,  115  N.  W.  711; 
West   V.   Parkinson,   130   Mich.   401,   90 
N.  W.  27;    Meads  v.  Belt  Copper  Mines, 
125  Mich.  456,  '84  N.  W.  615;    Kimball 
V.  Homan,  74  Mich.  699,  42  N.  W.  167; 
Young   v.   Kelsey,   46   Mich.   414,   9   N. 
W.    453;     People    v.    Comrs.,     etc.,     40 
Mich.  745;    Adams  v.  Abram,  38  Mich. 
302;     Rowe   V.    Rowe,     28     Mich.     353; 
Smith   v.   Reed,   24    Mich.   240;     Specht 
v.  Detroit,    20    Mich.   168;     Farrell    v. 
Taylor,   12   Mich.  113;  In  re  Lantis,  9 
Mich.    323,   80   Am.    Dec.   85.     Minn  — 
State   V.   Posz,    106   Minn.    197,    118   N. 
W.   1014;   Libby  v.   West    St.  Paul,   14 
Minn.     248.       Miss. — Duggen     v.     Mc- 
Gruder,   Walk.    112,    12    Am.    Dec.    527. 
Mo.— State  v.  Henderson,  160  Mo.  190, 
60  S.  W.  1093.     N.  H.— In  re  Landaff, 
34  N.  H.  163;    Huse  v.  Grimes,  2  N.  H. 
208.     N.   J.— Duffy  v.    Mayor,   etc.,    79 
Atl.   603;    Seaside  etc.   Co.  v.   Atlantic 
City,   74  N.  J.   L.   178,    64    Atl.   1081; 
Cavanagh  v.  Bayonne,  63  N.  J.  L.  176, 
43   Atl.  442;    State  v.  Blauvelt,  34   N. 
J.  L.  261;    State  V.  Hudson  City,  29  N. 
J.  L.   115;     State  v.   Clerk   of   Passaic, 
25  N.  J.  L.  354;    State  v.  Wood,  23  N. 
J.  L.  560;    State  v.  Beatley,  23  N.  J.  L. 
256;    State  v.  Green,  18  N.  J.  L.  lTd; 
Haines     V.    Campion,    18    N.   J.    L.    49; 
State  V.  Woodward,  9  N.  J.  L.  21;  Har- 
rison v.  Sloan,  6  N.  J.  L.  410;    Ludlow 
v.  Ludlow,  4  N.  J.  L.  444;  In  re  High- 
way, 3  N.  J.  L.  579;    State  v.  Turnpike 
Co.,  2  N.  J.  L.  318.     N.  Y.— People  v. 
Supervisors    of    Allegany    County,    199 
N.    Y.    150,    92    N.   E.    389;     People   v. 
Campbell,  156  N.  Y.  64,  50  N.  E.  417; 
People   v.   Board   of   Police    Comrs.,   82 
N.  Y.  506;    Pelton  V.  Westchester  Fire 
Ins.  Co.,  77  N.  Y.  605;    People  v.  Hill, 
53  N.  Y.   547;    Chemung  Nat.  Bank  v. 
Elmira,    53    N.   Y.    49;     People    v.    An- 
drews,  52   N.   Y.   445;     People   v.   Stil- 
well,  19  N.  Y.  531;    People  v.  Wayne 
County,  49  Hun  476,  2  N.  Y.  Supp.  555, 

18  N.  Y.  St.  898;  People  v.  The  Mayor, 

19  Hun  441;  People  v.  Perry,  16  Hun 
461;  People  v.  Brooklyn,  8  Hun  56; 
People  v.  Albany,  2  Hun  583;  Ex  parte 


Braudlacht,  2  Hill  367,  38  Am.  Dec 
593;  In  re  Mount  Morris  Square,  2 
Hill  14;  People  v.  City  of  New  York, 
2  Hill  '9;  People  V.  Queens  County,  1 
Hill  195;  People  v.  Board  of  Health, 
33  Barb.  344,  12  Abb.  Pr.  88,  20  How. 
Pr.  458;  People  v.  Peabody,  26  Barb. 
437;  People  v.  Rochester,  21  Barb.  656; 
People  v.  Mayer,  16  Barb.  362;  People 
v.  New  York,  5  Barb.  43;  In  re  Bruni, 
1  Barb.  187;  People  v.  Utica,  45  How. 
Pr.  289;  Munro  v.  Baker,  6  Cow.  396; 
People  v.  Allegany  County,  15  Wend. 
198.  Ore. — Burnett  v.  Douglas  County, 
4  Ore.  388.  Pa. — McGinnis  v.  Vernon, 
67  Pa.  149;  Truesdell's  Appeal,  58  Pa. 
148;  Ewing  v.  Thompson,  43  Pa.  372; 
Mauch  Chunk  v.  Nescopeck,  21  Pa.  46; 
Brown  v.  Probate  Court,  28  R.  I.  370, 
67  Atl.  527,  125  Am.  St.  Rep.  747.  E.  I. 
Bennett  v.  Randall,  28  R.  I.  360,  67 
Atl.  525,  125  Am.  St.  Rep.  743;  Mc- 
Aloon  v.  License  Comrs.,  22  R.  I.  191, 
46  Atl.  1047.  S.  C— State  v.  Moore, 
54  S.  C.  556,  32  S.  E.  700;  State  v. 
Senft,  2  Hill  367.  Tenn.— State  v. 
Taxing  Dist.,  16  Lea  240;  May  V. 
Campbell,  1  Overt.  61.  Tex.— Fitzwil- 
liam  v.  Davie,  18  Tex.  Civ.  App.  81,  43 
S.  W.  840.  Vt—  Sowles  v.  Bailev,  69 
Vt.  515,  38  Atl.  237;  French  v.  Barre, 
58  Vt.  567,  5  Atl.  568;  Gray  v.  Middle- 
town,  56  Vt.  53;  Chase  v.  Rutland,  47 
Vt.  393;  Walbridge  V.  Walbridge,  46 
Vt.  617;  Londonderry  V.  Peru,  45  Vt. 
424;  Pomfret  V.  Hartford,  42  Vt.  134; 
Rockingham  v.  Westminster,  24  Vt. 
288;  West  River  Bridge  V.  Dix,  16  Vt. 
446;  Royalton  v.  Fox,  5  Vt.  458.  W. 
Va.— Welch  v.  County  Court,  29  W.  Va. 
63,  1  S.  E.  337;  Board  of  Education  v. 
Hopkins,  19  W.  Va.  84.  Wis.— State 
v.  Anderson,  130  Wis.  227,  109  N.  W. 
981. 

In  England. — In  England  the  writ 
issued  at  the  instance  of  the  king  as  a 
matter  of  right.  Duggen  v.  McGruder, 
Walk.  (Miss.)  112,  12  Am.  Dec.  527; 
4  Bl.  Com.  3°0. 

21.  Ala. — Ex  parte  Strobach,  49  Ala. 
443.  111. — Deslauries  V.  Soucie,  222  111. 
522,  78  N.  E.  799.  Me. — McPheters  v. 
Morrill,  66  Me.  123. 

22.  Ala. — Ex  parte  Strobach,  49  Ala. 
443.  Cal. — Hagar  v.  Supervisors  of 
Yolo  County,  47  CaL  222.     D.  C— Guy 
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It  is  only  where  the  writ  is  given  as  a  statutory  remedy  for  review 
that  it  issues  as  a  matter  of  right.28 

2.  Nature  of  Discretion.  —  The  discretion  as  to  issuance  of  the  writ 
is,  however,  of  a  sound  judicial  character,  and  must  not  be  exercised 
in  a  capricious  or  arbitrary  manner.24 

3.  Exercise  of  Discretion.  —  That  great  public  inconvenience  or 
detriment  may  result  from  the  issuance  of  writ  may  be  sufficient 
ground  for  its  refusal.26  In  like  manner  if,  from  all  the  facts  and  cir- 
cumstances of  the  case,  it  appears  that  certiorari  will  not  afford 
adequate  relief,26  it  will  be  refused. 

Laches  or  Collusion.  —  A  court  may,  in  its  discretion,  withhold  the  writ 
when  the  applicant  has  been  guilty  of  laches,27  or  where  it  appears 
that  the  proceeding  was  collusive.28 

No  Other  B-emedy. —  And  the  discretionary  power  of  the  court  to  grant 
or  withhold  the  writ  is  not  affected  by  the  fact  that  the  applicant  has 
no  other  remedy.29 

B.  Effect  of  Existence  of  Other  Remedies.  —  1.  Rule  Stated. 
Certiorari  is  a  supervisory  writ  whereby  the  proceedings  of  an 
inferior  tribunal  are  tested  from  its  record,30  where,  without  its  inter- 


v.  Dist.  of  Columbia,  25  App.  Cas.  117. 
Me. — McPheters  v.  Morrill,  66  Me.  123; 
Band  v.  Tobie,  32  Me.  450;  Cushing  V. 
Gay,  23  Me.  9.  Mass. — Corcoran  v. 
Board  of  Aldermen,  199  Mass.  5,  85 
N.  E.  155,  18  L.  B.  A.  (N.  S.)  187; 
Granville  v.  County  Comrs.,  97  Mass. 
193;  Stone  v.  City  of  Boston,  2  Mete. 
220;  Butland  V.  County  Comrs.,  20 
Pick.  71. 

23.  Newell  v.  Hampton,  1  Marv. 
(Del.)  1,  40  Atl.  469;  Wallace  V. 
Jameson,  179  Pa.  94,  36  Atl.  145. 

In  Texas  a  statute  making  certiorari 
a  writ  of  right  has  been  held  uncon- 
stitutional. Thomas  v.  State,  9  Tex. 
324. 

24.  Fla.— Seaboard  A.  L.  B.  Co.  v. 
Bay,  52  Fla.  634,  42  So.  714.  111.— 
City  of  Chicago  v.  Condell,  224  111.  595, 
79  N.  E.  954;  Board  of  Supervisors  V. 
Magoon,  109  111.  142;  Butler  v.  Harri- 
son, 124  111.  App.  367.  Me.— Cushing  v. 
Gay,  23  Me.  9.  W.  Va.— Welch  v. 
County  Court,  29  W.  Va.  63,  1  S.  E. 
337. 

25.  Johnson  v.  West,  89  Ark.  604, 
117  S.  W.  770;  Burgett  v.  Apper- 
son,  52  Ark.  213,  12  S.  W.  559.  111.— 
Clark  v.  City  of  Chicago,  233  111.  113, 
84  N.   E.   170. 

26.  Ark. — McCoy  v.  Jackson,  etc.,  21 
Ark.  475.  la. — Independent  Dist,  etc.,  v. 
Taylor,  100  Iowa  617,  69  N.  W.  1009. 
N.    J. — Balph    v.    Mayor,    etc.,    47    Atl. 


223.     Wis. — State  v.  Circuit  Court,  116 
Wis.  253,  93  N.  W.  116. 

27.  Dak. — Champion  v.  Board  of 
County  Comrs.,  5  Dak.  416,  41  N.  W. 
739.  Mass. — Stone  V.  City  of  Boston, 
2  Mete.  220.  R.  I. — Brown  v.  Probate 
Court,  28  B.  I.  370,  67  Atl.  527,  125  Am. 
St.   Eep.   747. 

28.  Sampson  v.  Comrs.,  etc.,  115  111. 
App.  443. 

29.  People  v.  Hill,  53  N.  Y.  547. 
See  also   II,  B. 

30.  "The  most  important  question 
raised  in  this  record  is  whether,  on  a 
writ  of  certiorari,  the  court  may  extend 
its  inquiry  beyond  the  mere  question 
of  jurisdiction  of  an  inferior  tribunal, 
board,  or  officer,  and  determine 
whether  such  inferior  tribunal,  board 
or  officer  proceeded  in  accordance  with 
law.  If,  in  a  case  like  the  one  at  bar, 
as  is  contended  by  counsel  for  the  ap- 
pellant, the  court  has  no  power  on  cer- 
tiorari to  examine  the  evidence  or  pro- 
ceedings for  any  purpose,  then  the 
court  cannot  inquire  into  the  evidence 
to  ascertain  whether  errors  of  law 
were  committed  during  the  progress  of 
the  trial.  Nor  can  it  consider  whether 
the  facts  presented  by  the  record  war- 
rant the  judgment  pronounced  by  the 
board,  not  even  though  such  judgment, 
when  tested  by  the  law  applicable  to 
such  facts,  was  found  to  be  erroneous 
and  unjust.     Under  this  contention  the 
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position,  the  party  aggrieved  would  be  left  without  remedy.81  Accord- 
ingly, it  is  well  settled,  that  a  writ  of  certiorari  will  not  be  granted 
when  there  is  a  plain  and  adequate  remedy  by  appeal,  writ  of  error 
or  other  proceeding;31*  and  to  warrant  its  issuance,  circumstances  im- 


■ole  question  to  be  determined  would 
be  whether  the  judgment  of  the  board 
was  within  its  jurisdiction,  and,  if  so, 
then  such  judgment  would  be  deemed 
conclusive.  In  accordance  with  this 
view  the  writ  removes  nothing  from 
the  inferior  tribunal  but  the  record, 
and  if  the  return  contains  the  evidence 
such  evidence  cannot  be  considered; 
and  in  such  case  the  fact  that  the  re- 
turn contains  the  testimony,  or  other 
matter  not  properly  a  part  of  the  rec- 
ord, does  not  enlarge  the  power  of  re- 
view nor  authorize  the  examination 
into  anything  but  the  question  of  ju- 
risdiction, and  the  court  cannot  look 
into  the  evidence  to  determine  any 
question  on  its  merits.  Counsel  is  not 
without  authority  for  this  position 
when  the  review  is  sought  on  common 
law  certiorari.  Such  has  often  been 
declared  to  be  the  limit  of  review 
under  the  common-law  writ,  which  it 
has  been  held  our  writ,  in  effect,  is. 
Golding  v.  Jennings,  1  Utah  135." 
Gilbert  v.  Board  of  P.  &  F.  Comrs.,  11 
Utah  378,  387,  40  Pac.  264. 

31.  Cal. — Bennett  v.  Wallace,  43 
Cal.  25;  Miles  v.  Justice  Court,  13  Cal. 
App.  454,  110  Pac.  349.  111.— Chicago, 
etc.,  R.  Co.  v.  Fell,  22  111.  333;  Doo- 
little  v.  Galena,  etc.,  Co.,  14  111.  381. 
la. — Edgar  v.  Greer,  14  Iowa  211.  La. 
State  v.  Judge,  43  La.  Ann.  825,  9 
So.  639;  State  v.  Houston,  4  So.  131. 
Me.— Dow  v.  True,  19  Me.  46.  Md  — 
Swann  v.  Town  of  Cumberland,  8  Gill 
150.  Mo. — State  v.  Moniteau  County 
Court,  45  Mo.  App.  387.  Wash— Olym- 
pia,  etc.,  Co.  v.  Tumwater,  etc.,  Co.,  55 
Wash.  392,  104  Pac.  778. 

31a.  U.  S—  Whitney  v.  Dick,  202 
U.  S.  132,  26  Sup.  Ct.  584,  24  L.  ed. 
963;  In  re  Hughley  Mfg.  Co.,  184  U.  S. 
297,  22  Sup.  Ct.  455,  46  L.  ed.  549;  In  re 
Tampa  Suburban  R.  Co.,  168  U.  S.  583, 
18  Sup.  Ct.  177,  42  L.  ed.  589;  In  re 
Chetwood,  165  U.  S.  443,  17  Sup.  Ct. 
385,      41      Lu      ed.        782.  Ala,.— Ex 

parte  Dickens,  162  Ala.  272,  50  So. 
218;  Lawler  v.  Lyness.  112  Ala.  386, 
20  So.  574;  Alabama  G.  S.  B.  Co.  v. 
Christian,  82  Ala.  307,  1  So.  121.  Ark. 
In    re    Goldsmith,    87    Ark.    519,    113 


S.  W.  799;  Petty  V.  Ducker,  51  Ark. 
281,  11  S.  W.  2;  Baird  v.  Williams,  49 
Ark.  518,  6  S.  W.  1;  Carolan  v.  Caro- 
lan,  47  Ark.  511,  2  S.  W.  1U5;  Ex  parte 
Pearce,  44  Ark.  509;  Hickey  v.  Matth- 
ews, 43  Ark.  341;  Pettigrew  v.  Wash- 
ington County,  43  Ark.  33;  Haynes  v. 
Semmes,  39  Ark.  399;  Payne  v.  Mc- 
Cabe,  37  Ark.  318;  McKay  v.  Jones,  30 
Ark.  143;  Wyatt  V.  Burr,  25  Ark.  476; 
Ex  parte  Allston,  17  Ark.  580.  Cal. 
Olcese  v.  Justice  Court,  156  Cal.  82,  103 
Pac.  317;  Herbert  v.  Superior  Court, 
91  Pac.  800;  Tucker  V.  Justice  Court, 
120  Cal.  512,  52  Pac.  808;  White  v. 
San  Francisco  Court,  110  Cal.  54,  42 
Pac.  471;    Weill  V.  Light,  98   Cal.   193, 

32  Pac.  943;  In  re  McConnell,  74  Cal. 
217,  15  Pac.  746;'  Stuttmeister  v.  Su- 
perior Court,  71  Cal.  322,  12  Pac.  270; 
Newman  v.  San  Francisco  Superior 
Court,  62  Cal.  545;  Faut  V.  Mason,  47 
Cal.  8;  Central,  etc.,  E.  Co.  v.  Placer 
County,  46  Cal.  667;  Bennett  v.  Wal- 
lace, 43  Cal.  25;  People  v.  Shepard, 
28  Cal.  115;  Clary  v.  Hoagland,  13  CaL 
174;  Baird  v.  Justice  Court,  11  Cal. 
App.  439,  105  Pac.  259;  Magee  v.  Su- 
perior Court,  10  Cal.  App.  154,  101 
Pac.  532;  Tingley  v.  Superior  Court,  8 
Cal.  App.  47,  96  Pac.  20;  Jerrue  v.  Su- 
perior Court,  7  Cal.  App.  717,  95  Pac 
906.      Colo. — People   V.    District     Court, 

33  Colo.  257,  79  Pac.  1013;  Union  Pac 
R.  v.  Bowler,  4  Colo.  App.  25,  34  Pac. 
940.  D.  C. — Trustees  of  Presbyterian 
Church  v.  District  of  Columbia,  34  App. 
Cas.  600;  District  of  Columbia  v.  Nau, 
9  Mackey  547;  Barber  v.  Harris,  6 
Mackey  586.  Fla. — Hunt  v.  Jackson- 
ville, 34  Fla.  504,  16  So.  398,  43  Am. 
St.  Rep.  214;  Jacksonville,  etc.,  Co.  v. 
Boy,  34  Fla.  389,  16  So.  290;  Edgerton 
v.  Green  Cove  Springs,  18  Fla.  528; 
Basnet  v.  City,  etc.,  18  Fla.  523;  Halli- 
day  v.  Jacksonville,  etc.,  Road  Co.,  6 
Fla.  304.  Ga. — Cook  v.  Exom,  125  Ga. 
450,  54  S.  E.  147;  Wilson  v.  Burks,  71 
Ga.  862;  Witkowski  V.  Skalowski,  46 
Ga.  41.  Idaho. — Coeur  D'Alene  Min. 
Co.  v.  Woods,  15  Idaho  26,  96  Pac.  210; 
Canadian  Bank  of  Commerce  v.  Wood, 
13  Idaho  794,  93  Pac.  257;  State  v. 
Goode,  4  Idaho  730,  44  Pac.  640;    Rog* 
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peratively  demanding  a  departure  from  the  ordinary  remedy  by  writ 


era  v.  Hayes,  3  Idaho  597,  32  Pac.  259; 
People  v.  Lindsay,  1  Idaho  394.  111. — 
Bell  v.  Mattoon  Waterworks,  etc.,  Co., 
235  111.  218,  '85  N.  E.  214;  Wright  V. 
Town,  etc.,  150  111.  138,  36  N.  E.  980; 
Glennon  v.  Burton,  144  111.  551,  33  N. 
E.  23;  Ennis  v.  Ennis,  110  111.  78;  Chi- 
cago, etc.,  Co.  v.  Whipple,  22  111.  337; 
Doolittle  v.  Galena,  etc.,  Co.,  14  111. 
381;  City  of  Harvey  v.  Dean,  62  111. 
App.  41;  Blair  v.  Sennott,  35  111.  App. 
368,  afirmed  in  134  111.  78,  24  N.  E. 
969.  la. — Boynton  v.  Church,  127  N. 
W.  210;  Finn  V.  District  Court,  145 
Iowa  157,  123  N.  W.  1066;  Moon  v 
Hartsuck,  137  Iowa  236,  114  N.  W. 
1043;  Eels  V.  Bailie,  118  Iowa  519,  92 
N.  W.  668;  Oyster  v.  Bank,  107  Iowa 
39,  77  N.  W.  523;  Kansom  v.  Cummins, 
66  Iowa  137,  23  N.  W.  301;  State  V. 
Schmidtz,  65  Iowa  556,  22  N.  W.  673; 
Cedar  Rapids,  etc.,  Co.  v.  Whelan,  64 
Iowa  694,  21  N.  W.  141;  Sunberg  V. 
Linn  County  Dist.  Court,  61  Iowa  597, 
16  N.   W.   724;     O'Hare  V.   Hempstead, 

21  Iowa  33;  Fagg  v.  Parker,  11  Iowa 
18;  Davis  County  v.  Horn,  4  Greene 
94.  La. — First  Nat.  Bank  v.  Richard- 
son, 123  La.  723,  49  So.  485;  State  V. 
Leche,  113  La.  1,  36  So.  868;  State  v. 
St.  Paul,  104  La.  280,  29  So.  112;  State 
v.  King,  52  La.  Ann.  1548,  28  So.  105; 
Airey  v.  Pullman  Palace  Car  Co.,  50 
La.  Ann.  648,  23  So.  512;  State  v. 
King,  50  La.  Ann.  19,  22  So.  928; 
State  v.  Richardson,  49  La.  Ann.  1612, 

22  So.  960;  State  v.  Wilder,  .49  La. 
Ann.  1211,  22  So.  661;  State  V.  Tom- 
kies,  49  La.  Ann.  1162,  22  So.  336; 
State  v.  Skinner,  32  La.  Ann.  1092; 
Stewart  v.  Barrow,  6  Mart.  (N.  S.) 
381.  Me. — Nobleboro  v.  Lincoln  County, 
68  Me.  548.  Mass. — Lynch  v.  Crosby, 
134  Mass.  313;  Savage  v.  Gulliver,  4 
Mass.  171.  Mich. — Hartz  v.  Brown, 
165  Mich.  660,  131  N.  W.  75;  People 
p.  James,  155  Mich.  598,  119  N.  W. 
1073,  120  N.  W.  749;  Detroit  Lumber 
Co.  v.  The  Petrel,  155  Mich.  350,  119 
N.  W.  1072;  In  re  Phillips,  154  Mich. 
139,  117  N.  W.  630;  McNaughton  V. 
Evert,  116  Mich.  141,  74  N.  W.  486; 
Hancock,  etc.,  Ins.  Co.  v.  Hill's  Estate, 
108  Mich.  129,  65  N.  W.  748;  Galloway 
v.  Corbitt,  52  Mich.  460,  18  N.  W.  218; 
Dietz  v.  Drain  Comrs.,  50  Mich.  227,  15 
N.  W.  95;  Tucker  V.  Drain  Comrs.,  50 
Mich.  5,  14  N.  W.  676;  Ishpeming  v. 
Maroney,  49  Mich.  226,  13  N.  W.  527; 
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Erie    Preserving    Co.    v.    Witherspoon, 
49   Mich.   377,   13   N.   W.   781;    Detroit, 
etc.,  Co.  v.  Backus,  48  Mich.  582,  12  N. 
W.  861;    Dunlap  v.  Toledo,  etc.,  R.  Co., 
46  Mich.  192,  9  N.  W.  249;    Woodin  v. 
Phoenix,   41    Mich.    655,    2    N.    W.    923, 
32    Am.   Rep.   172;     Smith   v.   Reed,   24 
Mich.  240;    Specht  v.  Detroit,  20  Mich. 
168.      Minn.— State   v.    Webber,    37    N. 
W.  949;    State  v.  Hanft,  32  Minn.  403, 
23    N.    W.    308;     State    v.    Noonan,    24 
Minn.   124;    State  V.  Weston,  23   Minn. 
366;     Dousman    v.    St.    Paul,    22    Minn. 
387.      Mo.— State    V.    Shelton,    154    Mo. 
670,  55   S.   W.   1008,   50   L.   R.   A.   798; 
State  ex  rel.  Alderson  v.  Moehlenkamp, 
133   Mo.   134,   34   S.    W.   468;     State   V. 
Edwards,   104  Mo.   125,   16  S.  W.   117; 
State   v.    Nodaway     County     Court,    80 
Mo.  500;    State  V.  Lichta,  130  Mo.  App. 
284,  109  S.  W.  825;    State  ex  rel.  Fair- 
banks v.   Ayers,   116   Mo.   App.   90,   91 
S.    W.    398;     Moore    v.    Bailey,    8    Mo. 
App.      159.  Mont.  —  State     v.     Justice 
Court,  31  Mont.  258,  78  Pac.  498.     Nev. 
State   v.   White   Pine   County,   31   Nev. 
113,  101  Pac.  104;    Nevada,  etc.,  Co.  v. 
Lander  County  Court,  21  Nev.  409,  32 
Pac.  673;    Leonard  v.  Peacock,  8  Nev. 
157.     N.  H.— Logue  v.  Clark,  62  N.  H. 
184;    Boston,  etc.,  R.  Co.  v.  Folsom,  46 
N.  H.  64;   In  re  Tucker,  27  N.  H.  405. 
N.  J. — Five-Mile  B.  Lumb.  Co.  v.  Fri- 
day, 75  N.  J.  L.  175,  66  Atl.  901.     N.  Y. 
People     V.     Dennison,     28     Hun     328; 
People    v.    Cheritree,    4    Hun    187,    6 
Thomp.  &  C.  473;    People  v.  New  York 
Society,   etc.,    27    Misc.    457,   58   N.   Y. 
Supp.  118;   In  re  Mt.  Morris  Square,  2 
Hill  14;    People  v.  City  of  New  York, 
2   Hill   9;   In  re   18th   St.,   31    How.   Pr. 
99;    Saratoga,   etc.,   Co.   v.     McCoy,     5 
How.    Pr.    378;     People     v.     Overseers, 
etc.,    44     Barb.     467;     People   v.   Pilot 
Comrs.,     37     Barb.    126;      Harwood    v. 
French,  4  Cow.  536;    Baldwin  v.  Good- 
year, 4  Cow.  536;   Ex  parte  Albany,   23 
Wend.  277,  287;    Birdsall  v.  Phillips,  17 
Wend.   464;    People   v.   Supervisors,   15 
Wend.  198;    Storm  v.  O'Dell,  2  Wend. 
287.     N.   C— Petty  v.  Jones,  23  N.   C. 
408;    Swaim  v.  Fentress,  15  N.  C.  601. 
N.      D. — Shaffer      v.      District      Court, 
131   N.  W.  240;    St.  Paul,  etc.,  R.  Co. 
v.  Blakemore,  17  N.  D.  67,  114  N.  W. 
730.     Okla.— Baker  v.  Newton,  22  Okia. 
658,     98     Pac.    931.      S.    C— State    «. 
Moore,  54  S.  C.  556,  32  S.  E.  700.     S.  D. 
State       v.       Ramsey,       130       N.       W. 
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of  error  or  appeal  must  be  shown.32  This  is  also  the  rule  in  the  federal 
courts.33 

The  Other  Remedy  Must  Be  Adequate.  —  But  the  rule  that  the  existence 
of  another  remedy  bars  certiorari  is  subject  to  the  qualification  that 
such  other  remedy  must  be  adequate  to  meet  the  exigencies  and  neces- 


768.  Tenn.— Beck  v.  Knabb,  1  Overt. 
55.  Tex.— Mitchell  v.  Harrison,  32  Tex. 
331,  5  Am.  Rep.  245;  McDonald  V. 
Cross,  16  Tex.  562.  Utah. — Saunders  V. 
Sioux  City  Nursery,  6  Utah  431,  24 
Pac.  532.  Vt.— Sowles  v.  Bailey,  69 
Vt.  277,  37  Atl.  751.  Wash.— Jones  v. 
Paul,  56  Wash.  355,  105  Pac.  625; 
State  v.  Superior  Court,  56  Wash.  649, 
106  Pac.  150,  2S  L.  R.  A.  (N.  S.)  516; 
State  v.  Superior  Court,  49  Wash.  203, 
94  Pac.  920;  State  v.  Superior  Court, 
44  Wash.  554,  87  Pac.  814;  Seattle, 
etc.,  R.  Co.  v.  State,  5  Wash.  807,  32 
Pac.  744;  Lewis  v.  Gilbert,  5  Wash. 
534,  32  Pac.  459.  W.  Va.— Beasley  v. 
Beckley,  28  W.  Va.  81;  Poe  v.  Marion 
Machine  Works,  24  W.  Va.  517.  Wis. 
State  v.  Oshkosh  A.  B.  W.  R.  Co., 
100  Wis.  538,  77  N.  W.  193;  Wards- 
worth   v.   Sibley,  38  Wis.  485. 

Statutory  Remedy. — Where  a  statu- 
tory remedy  is  provided  to  set  aside 
judgment  on  constructive  service,  the 
writ  will  not  lie  where  this  remedy  is 
not  availed  of  and  no  excuse  alleged. 
Gates  v.  Hayes,  69  Ark.  518,  64  S.  W. 
271. 

Writ  of  review  in  California  lies 
where  there  is  no  appeal  or  other  ade- 
quate remedy.  Code  Civ.  Proc,  par. 
1068;  Thomas  v.  Hawkins,  12  Cal.  App. 
327,  107  Pac.  578. 

Under  a  decision  interpreting  §414 
of  the  Civil  Practice  Act  of  the  former 
territory  of  Idaho,  much  the  same  pro- 
vision as  that  contained  in  the  codes 
of  California,  Iowa,  Illinois,  Montana, 
Nevada  and  Utah,  it  has  been  held 
that  to  warrant  certiorari  there  must 
appear  (1)  jurisdiction  exceeded  by 
lower  tribunal,  (2)  lack  of  appeal,  (3) 
or  other  plain,  speedy  and  adequate 
remedy.  Huston  v.  Lindsay,  1  Idaho 
394. 

Existence  of  Corporate  Body. — Quo 
warranto  is  the  proper  remedy  to  test 
the  legality  of  the  existence  of  an  in- 
corporated municipal  body.  Sanner  v. 
Union  Drainage  District,  etc.,  175  111. 
575,  51  N.  E.  857,  858;  Lees  v.  Drain- 
age Comrs.,  125  111.  47,  16  N.  E.  915. 


But  it  seems  certiorari  may  be  used 
to  review  the  actions  of  an  inferior 
tribunal  engaged  in  organizing  such 
public  body  before  same  becomes  a 
legal  entity.  Sanner  v.  Union  Drain- 
age District,  supra.  But  see  State  v. 
Alexander,  129  Iowa  538,  105  N.  W. 
1021. 

Rule  of  supreme  court  requiring  ap- 
plication for  a  rehearing  before  invok- 
ing the  writ  must  be  complied  with; 
otherwise  writ  will  not  lie.  Harrison 
v.  Ottman,  111  La.  730,  35  So.  844;  In 
re  Huddleson,  106  La.  594,  31  So.  147; 
Colomb  v.  Rolling,  106  La.  37,  30  So. 
293. 

Constitutionality  of  statutes  will 
not  be  determined  by  certiorari  where 
appeal  exists.  State  v.  Rost,  49  La. 
Ann.  1451,  22   So.  421. 

Incorporated  Political  Bodies. — Rem- 
edies within  incorporated  political 
body  must  be  exhausted  before  certio- 
rari can  be  resorted  to  to  review  an 
alleged  irregular  proceeding.  Lehman 
v.  Committee,  62  N.  J.  L.  574,  41  Atl. 
718. 

Where  an  order  refusing  leave  to  sue 
a  receiver  or  granting  temporary  in- 
junction is  appealable,  the  writ  will 
not  lie.  State  v.  Superior  Court,  38 
Wash.  23,  80  Pac.  195;  Parker  v.  Su- 
perior Court,  25  Wash.  544,  66  Pac.  154. 

To  vacate  tax  assessment  the  writ 
will  not  issue  in  case  of  illegal  tax  as- 
sessments, because  the  petitioner  has 
another  and  adequate  remedy.  Merk 
v.  Dist.  of  Columbia,  35  App.  Cas.  (D. 
C.)    574. 

32.  Whitney  v.  Dick,  202  U.  S.  132, 
140,   26  Sup.  Ct.  584,  50  L.  ed.  963. 

33.  In  re  Tampa  Suburban  R.  Co., 
168  U.  S.  5S3,  18  Sup.  Ct.  177,  42  L.  ed. 
589. 

Certiorari,  under  §14  of  the  Judici- 
ary Act  of  1789  (Revised  St.  par.  716), 
cannot  be  independently  used  to  sup- 
ply the  place  of  a  writ  of  error  for  the 
mere  correction  of  error.  United  States 
v.  Dickinson,  213  U.  S.  92,  29  Sup.  Ct. 
485,  53  L.  ed.  711. 
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sities  of  the  case,  and  an  inadequate  remedy  by  appeal  or  otherwise 
does  not  preclude  certiorari.34 

2.  Where  Appeal  Is  Lost  by  Limitations.  —  One  who  negligently 
allows  the  time  for  appeal  to  expire  is  not  entitled,  generally,  to  cer- 
tiorari.36 

Explanation  of  Delay. —  In  order  that  certiorari  may  be  granted  where 
the  time  for  appeal  has  expired,  it  is  necessary  that  the  delay  be  spe- 
cially explained.36 

The  sufficiency  of  such  special  showing  is  determined  in  the  sound 
discretion  of  the  court,  from  the  particular  circumstances  of  the  case.37 


84.  la, — U.  S.  Standard  Voting  Ma- 
chine Co.  v.  Hobson,  132  Iowa  38,  109 
N.  W.  458,  7  L.  E.  A.  (N.  S.)  512;  Cal- 
lanan  v.  Lewis,  7'9  Iowa  452,  44  N.  W. 
892;  Coburn  v.  Mahaska  County,  4  Gr. 
242.  Mo. — State  v.  Guinotte,  156  Mo. 
513,  57  S.  W.  281,  50  L.  R.  A.  787. 
Mont. — State  V.  Second  Judicial  Dist. 
Court,  18  Mont.  481,  46  Pac.  259; 
State  v.  Evans,  13  Mont.  239,  33  Pae. 
1010.  Nev. — Paul  v.  Armstrong,  1  Nev. 
82.  N.  Y—  People  V.  Stedinan,  57  Hun 
280,  10  N.  Y.  Supp.  787.  Utah— Gold- 
ing  v.  Jennings,  1  Utah  135. 

Expiration  of  Term  of  Office. — It  has 
been  held  that  where  term  of  office 
would  probably  expire  before  an  ap- 
peal could  be  determined,  a  writ  of 
review  will  lie  to  test  the  right  to  such 
office.  State  v.  Superior  Court  (Wash.), 
91  Pac.  94;  State  v.  Tallman,  24  Wash. 
426,  64  Pac.  759. 

Mere  inability  to  furnish  appeal 
bond  does  not  give  a  party  right  to 
the  writ  in  lieu  of  appeal.  State  v. 
Second  Judicial  District  Court,  24 
Mont.  238,  61   Pac.  309. 

Where  a  trial  de  novo  afforded  by 
appeal  will  not  review  the  illegal  act 
of  a  justice  of  the  peace,  certiorari 
will  lie.  State  v.  Evans,  13  Mont.  239, 
83  Pac.  1010;  State  v.  Case,  14  Mont. 
520,  37  Pac.  95. 

Mere  delays  and  annoyances  inci- 
dent to  appeal  do  not,  of  themselves, 
bo  affect  its  adequacy  as  to  warrant 
issuance  of  certiorari.  State  v.  Denny, 
34  Wash.  56,  74  Pac.  1021. 

Quo  Warranto  Held  Not  as  Ade- 
quate.— But  if  the  other  remedy  is  not 
as  speedy  and  adequate  as  certiorari, 
the  latter  wTit  should  not  be  denied  on 
this  ground.  State  V.  Clark  (N.  D.), 
131   N.  W.  715. 

35.  Cal. — McCue  v.  Marin  County 
Sup.   Court,   71   CaL   545,  12   Pac   615; 


In  re  Stuttmeister,  71  Cal.  322,  12  Pac. 
270;  Bennett  V.  Wallace,  43  Cal.  25; 
Miliken  v.  Huber,  21  Cal.  166.  Colo.— 
Tilton  v.  Assn.,  6  Colo.  288.  111. — Cal- 
lahan v.  Haas,  55  111.  App.  448.  la. — 
Sunberg  v.  District  Court,  61  Iowa  597, 
16  N.  W.  724;  Fagg  V.  Parker,  11 
Iowa  18.  Mo. — State  V.  St.  Louis,  4 
Mo.  App.  577.  Mont. — State  v.  Dis- 
trict Court,  39  Mont.  134,  101  Pac.  961. 
N.  C— Smith  v.  Miller,  71  S.  E.  355; 
Suiter  V.  Brittle,  92  N.  C.  53;  Smith  v. 
Lynn,  84  N.  C.  837;  Andrews  V.  Whis- 
nant,  83  N.  C.  446;  Badger  r.  Daniel, 
82  N.  C.  468;  McMillan  V.  Smith,  4 
N.  C.  78.  Tex. — Wallerath  v.  Kapp, 
31  Tex.  359.  W.  Va.— Beasley  v.  Beck- 
ley,  28  W.  Va.  81;  Poe  v.  Machine 
WTorks,  24  W.  Va.  517. 

36.  Mich. — Dunlap  v.  Toledo,  etc., 
R.  Co.,  46  Mich.  190,  9  N.  W.  249. 
Miss. — Duggen  g.  MeGnuler,  Walk.  112, 
12  Am.  Dec.  527.  N.  C. — Bo  wen  v. 
Fox,  99  N.  C.  127,  5  S.  E.  437;  In  re 
Brittain,  93  N.  C.  587.  W.  Va.— Beas- 
ley v.  Beckley,  28  W.  Va.  819;  Ridg- 
way  v.  Hinton,  25  W.  Va.  554;  Poe  v. 
Marion  Machine  Works,  24  W.  Va.  517. 

37.  Duggen  c.  McGruder.  Walk. 
(Miss.)    112,   12   Am.  Dec.   527. 

Neglect  or  ignorance  of  counsel  as  a 
rule  will  not  furnish  ground  for  cer- 
tiorari in  lieu  of  appeal  lost  (Dye  V. 
Noel,  85  111.  290;  Boyer  c.  Garner,  116 
N.  C.  125,  21  S.  K  180;  Hodges  Bros. 
v.  Lassiter,  94  N.  C.  294;  Turner  V. 
Powell,  93  N.  C.  341;  Turner  v.  Quinn, 
92  N.  C.  501;  Winborn  v.  Byrd,  92  N. 
C.  7;  Wilson  v.  Hutchinson,  74  N.  C. 
432),  but  it  has  been  held  that  where 
an  attorney  is  insolvent  and  the  client 
would  be  entirely  without  redress,  neg- 
lect of  counsel  to  perfect  appeal  may 
be  grounds  for  certiorari  to  issue  (Ice 
Mfg.  Co.  v.  Raleigh,  etc.,  Co.,  125  N.  C, 
17,  34  S.  E.  100). 
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3.  Where  No  Other  Remedy  Is  Provided.  —  Certiorari  is  commonly 
used  to  review  a  new  proceeding  unknown  to  the  common  law,  author- 
ized by  statute,  where  no  provision  is  made  for  appeal,88  and  to  review 


Action  of  Judge. — Where  one  loses 
appeal  by  the  delay,  carelessness,  or 
erroneous  action  of  the  judge,  certio- 
rari as  a  rule  will  be  granted.  Hodges 
Bros.  v.  Lassiter,  94  N.  C.  294;  Sparks 
v.  Sparks,  92  N.  C.  359;  McDaniel  v. 
King,  89  N.  C.  29;  Skinner  V.  Max- 
well, 67  N.  C.  257;  Beade  V.  Hamlin, 
62  N.  C.  128;  Collins  v.  Nail,  14  N.  U. 
224. 

Action  of  Other  Party. — Where  a  pe- 
titioner has  been  deprived  of  his  right 
of  appeal  by  the  improper  action  of 
an  opposite  party  or  the  latter 's  coun- 
sel, certiorari  will  lie.  Graves  v.  Hines, 
106  N.  C.  323,  11  S.  E.  362;  Mott  V. 
Ramsay,  91  N.  C.  249;  Wiley  v.  Line- 
berry,  88  N.  C.  68;  Parker  v.  W.  & 
W.  R.  Co.,  84  N.  C.  118;  Syme  v. 
Broughton,  84  N.  C.  114;  Collins  V. 
Nail,   14   N.  C.  224. 

Sickness  of  a  party  causing  loss  of 
appeal  may,  under  certain  circum- 
stances, be  considered  grounds  for  is- 
suance of  the  writ.  Hoare  v.  Harris, 
14  111.  35;  Howerton  v.  Henderson,  86 
N.  C.  718;  Sharpe  v.  McElwee,  53  N.  C. 
115. 

Ignorance  of  the  rules  of  practice  or 
statutes,  entailing  loss  of  appeal,  will 
not  be  grounds  for  the  substitution  of 
certiorari.  Smith  v.  Abrams,  90  N.  C. 
21;   Elliott  v.  Holliday,  14  N.  C.  377. 

It  has  been  held  in  West  Virginia 
that  where  certiorari  has  been  sued 
out  in  a  case  wherein  it  was  proper  as 
the  decisions  of  the  state  stood  at  that 
time,  and  during  its  pendency  a  later 
decision  was  handed  down  denying  the 
propriety  of  the  writ  and  declaring 
appeal  to  be  the  proper  remedy  in  such 
cases,  a  court,  upon  request,  may  treat 
such  certiorari  as  an  appeal.  Harbert 
v.  Monongahela  B.  Co.,  50  W.  Va.  253, 
40  S.   E.   377. 

38.  Ala. — Miller  v.  Jones,  80  Ala. 
89;  Appling  v.  Bailey,  44  Ala.  333. 
Ark. — Ex  parte  Couch,  14  Ark.  337. 
Cal. — California  Pac.  B.  Co.  v.  Central 
P.  B,  Co.,  47  Cal.  528.  111.— Mason. 
etc.,  V.  Griffin,  134  111.  330,  25  N.  E. 
995;  Miller  v.  Trustees,  88  111.  26.  Mich. 
Perkins  V.  Superintendent,  etc.,  1 
Mich.  504;  Boot  v.  Barnes,  1  Mich.  37; 
Warner  v.  Porter,  2  Doug.  358;  People 
v.  Judge,  etc,  1   Doug.   319.     Minn. — 


County  of  Brown  v.  Winona,  etc.,  lu 
Co.,  38  Minn.  397,  37  N.  W.  949;  Fari- 
bault v.  Ilulett,  10  Minn.  30;  Tierney 
v.  Dodge,  9  Minn.  166.  Miss. — Holbcrg 
v.  Town  of  Macon,  55  Miss.  112.  Mo. 
City  of  St.  Charles  v.  Bogers,  49 
Mo.  530;  Snoddy  v.  Pettis  County,  45 
Mo.  361.  N.  Y—  People  V.  Walsh,  67 
How.  Pr.  482.  N.  C— Hillsboro  V. 
Smith,  110  N.  C.  417,  14  S.  E.  972; 
Thompson  v.  Floyd,  47  N.  C.  313; 
Brooks  v.  Morgan,  27  N.  C.  481;  Col- 
lins v.  Haughton,  26  N.  C.  420.  Pa. — 
In  re  Thirty-fourth  Street,  81  Pa.  27. 
Wash. — Wilson  v.  Seattle,  2  Wash. 
543,  27  Pac.  474.  W.  Va.— Low  v.  Lin- 
coln County  Court,  27  W.  Va.  785; 
Board  of  Education  v.  Hopkins,  19  W. 
Va.  84;  Cunningham  v.  Squires,  2  W. 
Va.  422. 

"As  to  the  ground  of  the  motion  in- 
volving the  claim  that  the  plaintiffs 
cannot  maintain  this  certiorari  pro- 
ceeding because  they  have  a  plain, 
speedy  and  adequate  remedy  by  appeal 
from  the  order  granting  the  temporary 
injunction,  it  is  enough  to  say,  briefly, 
that  in  our  judgment  the  right  to  ap- 
peal does  not  preclude  plaintiffs  from 
questioning  the  validity  of  the  portion 
of  the  order  complained  of,  on  the 
ground  that  is  was  made  in  excess  of 
jurisdiction  and  is  therefore  void  and 
should  be  annulled.  It  is  provided  in 
Code,  section  4154,  that:  'The  writ  of 
certiorari  may  be  granted  when  author- 
ized by  law,  and  in  all  cases  where  an 
inferior  tribunal,  board  or  officer  exer- 
cising judicial  functions  is  alleged  to 
have  exceeded  its  proper  jurisdiction, 
or  is  otherwise  acting  illegally,  and 
there  is  no  other  plain,  speedy  and  ade- 
quate remedy.'  It  is  contended  in  be- 
half of  plaintiff  that  'other  plain, 
speedy  and  adequate  remedy'  is  only  a 
limitation  of  the  power  to  issue  the 
writ  where  the  tribunal  exercising  ju- 
dicial functions  is  alleged  to  be  'other- 
wise acting  illegally,'  and  that  it  has 
no  application  to  a  case  where  an  in- 
ferior tribunal  is  alleged  to  have  'ex- 
ceeded its  proper  jurisdiction.'  But 
we  think  that  the  correctness  of  this 
view  need  not  be  passed  upon,  in  view 
of  our  conclusion  that  the  remedy  by 
appeal   is   not   such   plain,   speedy    and 

Vol.  IV 


900 


CERTIORARI 


orders  for  the  review  of  which  no  appeal  is  provided.39  But  it  seems 
that  in  such  cases  only  the  regularity  of  the  proceeding  is  brought 

up.40 

Where  a  new  jurisdiction,  acting  summarily,  or  in  a  manner  different 
from  the  common  law,  is  created  and  no  appeal  from  its  action  is 
provided,  certiorari  lies  to  review  its  proceedings.41 

4  Choice  and  Election  of  Remedies.  —  Where  appeal  and  cer- 
tiorari are  cumulative  remedies,  a  party  cannot  be  granted  certiorari 
after  he  had  used  his  right  of  appeal.42  Writ  of  error  or  appeal  in 
the  same  cause  to  review  the  same  order  or  judgment  will  bar  cer- 
tiorari.43 


adequate  remedy  as  to  preclude  the 
right  to  test  the  validity  of  the  order 
in  question,  as  against  the  complaint 
that  it  was  made  without  jurisdiction. 
Of  course,  the  right  of  certiorari  is  not 
available  to  correct  mere  irregularities 
or  errors  in  the  proceedings  of  the 
lower  court.  It  may  be  that  illegality 
of  action,  where  the  court  has  jurisdic- 
tion, may  sometimes  be  tested  by  cer- 
tiorari, and,  in  such  a  case,  the  want 
of  a  plain,  speedy  and  adequate  rem- 
edy by  appeal  may  be  important.  _  But 
where  the  action  complained  of  is  in 
excess  of  the  jurisdiction  of  the  court, 
it  is  doubtful  whether  the  remedy  by 
appeal  is  ever  plain,  speedy  and  ade- 
quate." U.  S.  Standard  Voting  Ma- 
chine Co.  v.  Hobson,  132  Iowa  38,  42, 
43,  109  N.  W.  458. 

39.  Idaho.— Gans  v.  Steele,  7  Idaho 
143  61  Pac.  286.  Minn. — State  v.  Will- 
rich,  72  Minn.  65,  75  N.  W.  123.  N.  J. 
Morse,  etc.  Co.  v.  Baake,  68  N.  J.  L. 
591,  53  At!.  693.  K.  I.— Clarke  v. 
Kichmond,  29  R.  I.  37,  69  Atl.  4; 
Sherry  V.  O  'Brien,  22  R.  I.  319,  47  Atl. 
690. 

40.  Sherry  V.  O'Brien,  22  B.  I.  319, 
47    Atl.    690. 

41.  Ala.— Camden  v.  Bloch,  65  Ala. 
236;  Appling  V.  Bailey,  44  Ala.  333; 
Ex  parte  Boynton,  44  Ala.  261;  Ex 
parte  Tarlton,  2  Ala.  35.  Ark.— Derton 
v.  Boyd,  21  Ark.  264;  Ex  parte  Couch, 
14  Ark.  337.  Ga. — Rogers  v.  Bennett, 
78  Ga.  707,  3  S.  E.  660;  Pilotage  Comrs. 
v.  Low,  R.  M.  Charlt.  298.  la.— Home 
Savings  &  Trust  Co.  V.  District  Court, 
121  Iowa  1,  95  N.  W.  522.  Me.— Hop- 
kins v.  Fogler,  60  Me.  266;  Bath 
Bridge,  etc.  Co.  v.  Magoun,  8  Me.  292. 
Md. — Williamson  V.  Carnan,  1  Gill  & 
J.  184.  Mass. — Lynch  v.  Crosby,  134 
Mass.    313;    Inhabitants    of    Tewksbury 


v.  County  Comrs.,  117  Mass.  563;  Far- 
mington,  etc.  Co.  v.  County  Comrs.,  112 
Mass.  206;  Com.  v.  Ellis,  11  Mass.  462. 
Mich. — Welch  v.  Van  Auken,  76  Mich. 
464,  43  N.  W.  371;  Parker  v.  Copland, 
4  Mich.  528.  Minn.— Faribault  v.  Hulett, 
10  Minn.  30.  Mo. — State  v.  Bowling, 
50  Mo.  134.  N.  H—  Hayward  v.  Bath, 
35  N.  H.  514.  N.  J.— Elder  v.  Medical 
Society,  35  N.  J.  L.  200.  N.  Y.— Stone 
v.  City  of  New  York,  25  Wend.  157. 
Ohio.— Walpole  v.  Ink,  9  Ohio  142.  Pa. 
Parks  V.  Watts,  112  Pa.  4,  6  Atl.  106; 
Wetherald  v.  Shupe,  109  Pa.  389,  2  Atl. 
220;  Appeal  of  Northampton  Comrs.  57 
Pa.  452;  Wilt  v.  Philadelphia,  etc.  Tpke 
Co.,  1  Brewst.  411.  Tenn.— Trigg  v. 
Boyce,  4  Hayw.  100;  Bob  v.  State,  2 
Yerg.  173.  Vt. — Woodstock  V.  Gallup, 
28  Vt.  587;  Beckwith  v.  Houghton,  11 
Vt.  602.  Va. — Mackaboy  v.  Com.,  2  Va. 
Cas.   268. 


Probate  or  Orphan's  Court. — A  cer- 
tiorari has  been  frequently  used  to  re- 
view the  proceedings  of  probate  and 
orphan's  courts.  Ala. — McCulley  v. 
Cunningham,  96  Ala.  583,  11  So.  694; 
Ex  parte  Boynton,  44  Ala.  261.  N.  J. — 
Tenbrook  v.  McColm,  10  N.  J.  L.  333. 
Tex. — Flanagan  v.  Pierce,  27  Tex.   78. 

42.  State  V.  Motley,  67  N.  J.  L.  174, 
50  Atl.  606;  Illingworth  V.  Rich,  58  N. 
J.  L.  507,  34  Atl.  757.  See  also  Harbi- 
son v.  Harbison,  (Tex.),  56  S.  W.  1006. 

A  petitioner  having  sued  to  recover 
money  paid  as  taxes  alleged  to  have 
been  wrongly  assessed  will  not  be 
granted  certiorari.  Mathias  v.  Mason, 
66  Mich.  524,  33  N.  W.  412. 

43.  La. — State,  etc.  v.  Judge,  42  La. 
Ann.  1191,  8  So.  398.  N.  J.— White  v. 
McCall,  1  N.  J.  L.  93.  N.  M.— In  re 
Hanriques,  5  N.  M.  169,  21  Pac.  80. 
N.  Y. — People  V.  Dennison,  28  Hun  328; 
People  v.   Wallace,   4     Thomp.     &      C. 
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C.  Jurisdiction  and  Power  of  Courts  To  Grant. —  1.  In 
General.  —  In  England  the  writ  of  certiorari  issued  out  of  chancery 
or  from  the  King's  Bench  in  both  civil  and  criminal  cases.44 

The  writ  as  used  in  the  United  States  by  courts  of  supervisory  juris- 
diction is  derived  from  their  prototype,  the  court  of  king's  bench.45 

2.  Under  Constitutional  and  Statutory  Provisions.  —  In  a  large 
number  of  states  the  power  to  issue  writs  of  certiorari  to  review  the 
action  of  inferior  courts  or  minor  tribunals  has  I a  vested  by  con- 
stitutional provision  or  statute  in  the  various  courts  of  general  juris- 
diction, or  intermediate  appellate  tribunals.40 

3.  Inherent  Power.  —  Generally  speaking,  the  highest  appellate  tri- 
bunal of  a  state,  sitting  as  a  court  of  law47  has,  in  aid  of  its  supervisory 
jurisdiction  over  lower  courts,  inherent  power  to  issue  writs  of  cer- 
tiorari.48 

D.  Time  When  Granted.  —  1.  Before  Final  Decision  Below. 
The  general  rule  in  the  United  States  is  that  the  writ  will  not  lie  to 
review  an  interlocutory  order  before  final  determination  of  the  case 
below,  where  the  purpose  of  the  writ  is  to  review  the  action  of  a  lower 
tribunal.49 


438.  N.  C— Williams  v.  Williams,  71  N. 
C.  427.  Pa. — City  v.  Kendrick,  1  Brewst. 
406;  Russell  v.  Shirk,  3  Pa.  Co.  Ct. 
287. 

The  question  of  costs  may  be  con- 
sidered, and  if  a  party  has  taken  both 
certiorari  and  appeal  at  once  he  should 
be  compelled  to  elect.  An  injunction  to 
restrain  one  proceeding  will  lie.  Wil- 
liams v.  Buochinal,  3  Harr.  (Del.)  83. 

44.  4  Bl.  Com.  320;  1  Bac.  Abr.  559; 
Tidd's  Pr.  397;  Duggen  v.  McGruder, 
Walk.  (Miss.)  112,  12  Am.  Dec.  527; 
Specht  v.  Central  Pass.  R.  Co.  (N.  J.), 
68  Atl.  785. 

45.  Attorney  Gen.  v.  Boston,  123 
Mass.  •'iO,  471;  Specht  r.  Central  Pass. 
R.  Co.  (N.  J.),  68  Atl.  785. 

46.  Ala — Circuit  courts  have  auth- 
ority to  grant  writs  of  certiorari.  Civ. 
Code,  par.  756.  Ark. — Circuit  courts 
have  power  to  issue,  hear  and  deter- 
mine all  writs  to  carry  into  effect  ap- 
pellate jurisdiction  over  county,  pro- 
bate, common  pleas  and  corporation 
courts.  Const.  Art.  7,  par.  14.  Held  to 
include  certiorari.  McKay  v.  Jones,  30 
Ark.  148.  Del. — Superior  court  has 
power  to  issue.  Rash  v.  Allen,  76  Atl. 
370.  111. — Circuit  court  and  superior 
court  of  Cook  county  can  issue  writ  to 
inferior  tribunals.  People  v.  Powell, 
127  111.  App.  614.  Mich. — Circuit  courts 
may  issue  to  inferior  or  lower  tribunals 
within  their  respective  jurisdictions. 
Const.  Art.  6,  par.  8.  N.  J. — Preroga- 
tive power  to  issue  writ  is  vested  by 


constitution  in  the  supreme  court,  and 
legislative  enactment  delegating  the 
power  to  circuit  court  has  been  held 
unconstitutional.  Marcus  v.  Graver,  71 
N.  J.  L.  95,  58  Atl.  564;  East  Orange 
V.  Hussey,  70  N.  J.  L.  244,  57  Atl. 
1086;  Green  v.  Heritage,  64  N.  J.  L. 
567,  46  Atl.  634;  Flanagan  v.  Plain- 
field,  44  N.  J.  L.  118;  McCullough  v. 
Circuit  Court,  59  N.  J.  L.  103,  34  Atl. 
1072.  N.  D. — District  courts  and  judges 
thereof  authorized  to  issue.  Const.  Art. 

4,  par.  103.  S.  D. — Circuit  courts  and 
judges  thereof  may  issue  writ.  Const. 
Art.  5,  par.  14.  Tex. — District  courts 
empowered    to    issue    writ.    Const.    Art. 

5,  par.  8.  Utah. — District  courts  and 
judges  thereof  authorized  to  issue  writ. 
Const.  Art.  8,  par.  12.  W.  Va.— In  West 
Virginia,  by  statute,  the  circuit  court 
may  review  "A  judgment,  order,  or 
proceeding  of  the  county  court,  coun- 
cil, justice  or  other  inferior  tribunal 
upon  the  merits,  and  determine  all 
questions  arising  on  the  law  and  evi- 
dence, and  enter  such  judgment  or 
make  such  order  upon  the  whole  mat- 
ter as  the  law  and  justice  may  re- 
quire. "  Code.  ch.  110,  par.  3,  Serial  No. 
3601. 

47.  Inhabitants  of  Brockton  V. 
Cnmrs.  of  Plvmouth  County,  183  Mass. 
42,   66   N.   E.   427. 

48.  Tennessee  Cent.  R.  Co.  V.  Camp- 
bell, 109  Tenn.  640,  75  S.  W.  1012. 

49.  U.  S. — Holmes  v.  Jennison,  14 
Pet.    540,   10  L.    ed.   579;    Patterson  v. 
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But  at  common  law    certiorari  was  issuable  before  the  proceedings  in- 


United  States,  2  Wheat.  221,  4  L.  ed. 
224.  Ark. — Sanders  v.  Plunkett,  40  Ark. 
507.  Cal. — Gauld  v.  San  Francisco,  122 
Cal.  1'8,  54  Pac.  272;  People  v.  County- 
Judge,  40  Cal.  479;  "Wilson  v.  Sacra- 
mento County,  3  Cal.  386.  Colo.— Peo- 
ple v.  County  Court,  26  Colo.  478,  58 
Pac.  591;  Schwarz  v.  Garfield  County 
Court,  14  Colo.  44,  23  Pac.  84;  People 
17.  District  Court,  6  Colo.  534.  Dak.— 
Territory  v.  District  Court,  4  Dak.  308, 
30  N.  W.  145.  Del. — Vaughan  v.  Mar- 
shall, 1  Houst.  348.  Ga.—  Stewart  v. 
State,  98  Ga.  292,  25  S.  E.  424;  Ever- 
idge  v.  Berrys,  93  Ga.  760,  20  S.  E. 
644.  Idaho — State  v.  Goode,  4  Idaho 
730,  44  Pac.  640;  People  v.  Lindsay, 
1  Idaho  394.  111. — Glennon  v.  Burton, 
144  111.  551,  33  N.  E.  23;  People  V. 
Superior  Court,  55  111.  App.  376.  la. — 
Lloyd  v.  Spurrier,  103  Iowa  744,  72 
N.  W.  688.  La.— State  v.  Guion,  49  La. 
Ann.  1227,  22  So.  353.  Me.— West  Bath 
Petitioners,  36  Me.  74.  Md.— Balti- 
more &  H.  Tpk.  Co.  v.  Northern,  etc. 
E.  Co.,  15  Md.  193;  State  v.  Duvall, 
4  Har.  &  M.  4.  Mich.— Meads  v.  Belt 
Copper  Mines,  125  Mich.  456,  84  N.  W. 
615;  Culver  V.  Travis,  108  Mich.  640, 
66  N.  W.  575;  Detroit,  etc.  R.  Co.  v 
Backus,  48  Mich.  582,  12  N.  W.  861; 
Palm  v.  Campau,  11  Mich.  109.  Minn. 
State  v.  District  Court,  58  Minn.  534, 
60  N.  W.  546;  Grinager  v.  Norway,  33 
Minn.  127,  22  N.  W.  174.  Miss.— Lex- 
ington v.  Sargent,  64  Miss.  621,  1  So. 
903.  Mo.— Wallbridge  v.  ValHant,  123 
Mo.  524,  27  S.  W.  379,  28  S.  W.  586; 
State  v.  Edwards,  104  Mo.  125,  16  S. 
W.  117;  State  v.  Schneider,  47  Mo.  App. 
6G9.  N.  J.— Potter  v.  Fritz,  54  N.  J.  L. 
436,  24  Atl.  553;  Mowery  v.  Camden, 
49  N.  J.  L.  106,  6  Atl.  438;  State  v. 
Plume,  44  N.  J.  L.  362;  State  v.  Pater- 
son,  39  N.  J.  L.  489;  State  v.  Woodruff, 
39  N.  J.  L.  72;  State  v.  Medical  So- 
ciety, 38  N.  J.  L.  377.  N.  Y—  People  v. 
Board,  160  N.  Y.  202,  54  N.  E.  697; 
People  v.  Woodruff,  64  App.  Div.  239, 
71  N.  Y.  Supp.  1044;  People  v.  Palmyra, 
3  Hun  549,  5  Thomp.  &  C.  609; 
In  re  Hamilton,  58  How.  Pr.  290; 
Devlin  v.  Piatt,  20  How.  Pr.  167,  11 
Abb.  Pr.  398;  People  v.  Peabody,  26 
Barb.  437,  5  Abb.  Pr.  194;  In  re  Husted 
cited  In  re  Eighteenth  St.,  17  Abb.  Pr. 
326;  Lynde  v.  Noble,  20  Johns.  80.  N. 
C— Smith  v.  Miller,  71  S.  E.  355.  Ohio 
Herf    &    Co.    v.    Shulze,    10    Ohio    263. 
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Pa. — Wallace   v.   Jameson,   179    Pa.    94, 

36  Atl.  145;  Macrum  v.  Jones,  11  Atl. 
317;  Seabrook  v.  Swarthmore  College, 
65  Pa.  74;  Hall's  Appeal,  56  Pa.  238; 
Commissioners  v.  Craine,  2  Pa.  Dist. 
615,  12  Pa.  Co.  Ct.  286;  Bowers  v. 
Leeds,  7  Pa.  Law  J.  288.  E.  I.— Buck- 
ley v.  Superior  Court,  29  E.  I.  444,  68 
Atl.  475.  Utah— In  re  Bates,  1  Utah 
213.  Vt  —  Sowles  v.  Bailey,  69  Vt.  277, 

37  Atl.  751;  69  Vt.  515,  38  Atl.  237. 
Wash. — State  V.  Superior  Court,  47 
Wash.   508,   92   Pac.   349. 

New  York. — Code  Civ.  Proc,  par. 
2122,  provides  that  certiorari  cannot 
review  a  decision  which  does  not  finally 
determine  the  rights  of  the  parties. 
People  v.  Woodruff,  71  N.  Y.  Supp. 
1044,  64  App.  Div.  239. 

Oregon. — Writ  of  review  in  Oregon 
lies  only  to  review  the  determination 
of  a  proceeding.  B.  and  C.  Comp.  1901, 
par.  595,  603;  Holmes  v.  Cole,  51  Ore. 
483,  94  Pac.  964. 

Dilatory  motions,  mere  interlocutory 
steps  in  the  course  of  a  common  law 
action,  such  as  a  motion  to  quash  the 
array  of  jurors,  are  not  ordinarily  re- 
viewable (Wallace  v.  Jameson,  179  Pa. 
94,  36  Atl.  145),  but  it  has  been  held 
that  the  denial  by  the  lower  court  of 
a  change  of  venue  is  such  final  judg- 
ment as  warrants  the  issuance  of  the 
writ  (Smith  v.  Walton,  3  Bibb  (Ky.) 
152;  Carpenter  v.  Central  Vermont  E. 
Co.  (Vt.),  80  Atl.  657.  But  see  Wallace 
V.  Jameson,  179  Pa.  94,  36  Atl.  145). 

In  some  jurisdictions  the  writ  will  lie 
to  review  an  interlocutory  order,  but 
it  is  used  sparingly  under  such  cir- 
cumstances, and  under  restrictions  as 
laid  down  by  the  particular  courts. 
Mass. — Drowne  v.  Stimpson,  2  Mass. 
441.  Mo.— State  v.  Edwards,  104  Mo. 
125,  16  S.  W.  117.  N.  J.— Almindie  v. 
Board,  73  N.  J.  L.  464,  63  Atl.  867; 
Unger  v.  Fanwood,  69  N.  J.  L.  548,  55 
Atl.  42;  Mowery  v.  Camden,  49  N.  J.  L. 
106,  6  Atl.  438;  State  V.  Paterson,  39 
N.  J.  L.  489.  Ore.— See  also  Southern 
Oregon  Co.  v.  Coos  County,  30  Ore.  250, 
47  Pac.  852.  Vt.— Sowles  v.  Bailey,  69 
Vt.  277,  37  Atl.  751.  W.  Va.— Board  of 
Education  v.  Hopkins,  19  W.  Va.  84. 

Illinois. — In  this  state  the  distinc- 
tion has  been  drawn  with  respect  to 
interlocutory  orders  that  where  the 
tribunal  whose  proceeding  is  attacked 
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stituted  below  had  culminated  in  a  trial,  order  or  judgment.60 
2.  At  Chambers  or  in  Vacation.  —  Unless  authorized  by  statute, 
certiorari  cannot  be  granted  by  a  judge  in  chambers  or  during  vaca- 
tion.51 But  from  early  times  in  some  jurisdictions  such  allowance  of 
the  writ  has  been  permitted.88 

Judge  In  Vacation  Acts  judicially. —  Where  a  judge  in  vacation  issues 
the  writ  he  must  act  judicially,  after  hearing,  in  the  same  manner  as 
a  court.63 

E.  For  "Whom  the  "Writ  Lies  —  1.  Necessity  of  Interest.  — 
To  entitle  the  party  to  the  writ  of  certiorari,  it  must  appear  that  he 


usurped  authority,  or  proceeded  with- 
out jurisdiction  and  made  an  order  or 
entered  a  judgment  injurious  to  the 
party  complaining,  the  writ  may  issue 
before  the  proceedings  below  have  cul- 
minated; but  where  the  tribunal  pos- 
sesses jurisdiction  to  hear  and  deter- 
mine the  case,  the  writ  will  not  issue 
until  the  proceeding  has  terminated  in 
the  entering  of  an  illegal  order  or 
judgment.  People  V.  Superior  Court,  234 
111.  186,  84  N.  E.  875;  Roberts  v.  Ro- 
mick,   146  111.   App.  16. 

Massachusetts. — The  rule  that  cer- 
tiorari will  not  be  granted  before  final 
adjudication  has  been  held  to  apply  to 
cases  in  which  the  office  of  the  writ 
is  in  the  nature  of  a  writ  of  error,  and 
does  not  apply  when  the  writ  is  used 
for  review  of  municipal  proceedings, 
in  which  latter  case  the  time  for  its 
allowance  is  discretionary.  Hancock  v. 
City  of  Boston,  1  Mete*  (Mass.)  122; 
Inhabitants  of  Eutland  V.  Worcester, 
etc.,  20  Pick.  (Mass.)  71.  See  also 
Libby  V.  West  St.  Paul,  14  Minn.  248. 

Michigan. — If  no  injustice  results 
and  final  determination  can  protect  all 
rights,  interlocutory  order  will  not  be 
reviewed.  Meads  v.  Belt  Copper  Mine, 
125   Mich.   456,   84   N.   W.   615. 

New  Jersey. — The  rule  has  been  laid 
down  that  where  the  function  of  the 
writ  is  the  same  as  that  of  the  writ 
of  error,  it  will  not,  in  ordinary  cases, 
be  used  until  the  conclusion  of  the 
proceedings.  Almindie  v.  Board,  73  N. 
J.  L.  464,  53  Atl.  867. 

But  under  certain  circumstances  the 
writ  may  issue  to  special  summary  tri- 
bunals before  final  determination  is 
had,  but  this  proceeding  is  seldom  al- 
lowed, for  the  court  or  board  may  cor- 
rect its  own  error  in  time.  Mowerv  v. 
Camden,  49  X.  J.  L.  106,  6  Atl.  438. 

West  Virginia. — The  supreme  court  in 
interpreting   a   statute   giving   the    cir- 


cuit court  supervision  by  certiorari  of 
all  proceedings  before  the  county 
court,  held  that  such  a  provision  in- 
cluded power  to  review  an  order  that 
was  not  final  in  its  operation.  Board 
of  Education  v.  Hopkins,  19  W.  Va. 
84. 

Federal  Practice.— But  in  The  Con- 
queror, 166  U.  S.  110,  17  Sup.  Ct.  510, 
41  L.  ed.  937,  Mr.  Justice  Brown  said 
that  a  writ  of  certiorari  might  be  is- 
sued to  a  circuit  court  of  appeals,  even 
before  final  decree,  if  the  supreme 
court  of  the  United  States  be  of  opinion 
that  the  facts  of  the  case  require  an 
earlier  interposition. 

50.  111. — People  v.  Superior  Court, 
234  111.  186,  84  N.  E.  875.  Mo.— State 
V.  Dobson,  135  Mo.  1,  36  S.  W.  238.  Va. 
Mackaboy  v.  Com.,  2  Va.  Cas.  268. 
W.  Va. — Board  of  Education  V.  Hop- 
kins, 19  W.  Va.  84. 

51.  N.  Y.— People  v.  McDonald,  2 
Hun  70;  People  v.  Cheritree,  4  Thomp. 
&  C.  2S9;  Gardner  v.  Comrs.,  etc.,  10 
How.  Pr.  181;  People  v.  Allegany 
Count v,  15  Wend.  198;  Starr  r.  Roches- 
ter, 6  Wend.  564.  N.  C— Rodman  v. 
Austin,  7  N.  C.  252.  S.  C— State  V. 
Black,  34  S.  C.  194,  13  S.  E.  361;  State 
V.  Senft,  2  Hill  367. 

52.  United  States  V.  Browning,  1 
Cranch  C.  C.  500,  24  Fed.  Cas.  No.  14,- 
674;  Holmead  v.  Smith,  5  Cranch  C.  C. 
343,  12  Fed.  Cas.  No.  6,630;  Mackaboy 
v.  Com.,  2  Va.  Cas.  268. 

In  New  Jersey  it  is  provided  bv 
statute,  Certiorari  Act  of  1903,  §5.  (P. 
L.,  p.  343),  that  a  single  justice  of  the 
supreme  court  at  chambers  may  hear 
actions  of  certiorari  and  enter  judg- 
ment as  of  the  court  itself,  and  this 
act  has  been  held  constitutional.  Du- 
belbeiss  V.  W.  Hoboken  (X.  J.  L.),  79 
Atl.   290. 

53.  Thorne  v.  Moore,  101  Tex.  205, 
105  S.  W.  9S5. 
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had  an  interest  in  the  proceedings  sought  to  be  reviewed,  and  he  must 
have  been  injured  thereby.54 

Beneficial  Interest.  —  But  it  is  not  necessary  that  the  applicant  be  a 
formal  party  to  the  record.55  If  he  be  a  party  in  substance,  or  be  bene- 
ficially interested  that  is  sufficient.56 


54.  Ala. — Lamar  v.  Marshall  Coun- 
ty, 21  Ala.  772;  Ex  parte  Keenan,  21 
Ala.  558;  Comrs.,  etc.  v.  Thompson,  15 
Ala.  134.  Ark. — Perkins  v.  Holman,  43 
Ark.  219.  la. — Blodgett  v.  McVey,  131 
Iowa  552,  108  N.  W.  239.  Me.— dish- 
ing v.  Gay,  23  Me.  9.  Mich.— Wolpert 
v.  Newcomb,  106  Mich.  357,  64  N.  W. 
326;  People  v.  Leavitt,  41  Mich.  470, 
2  N.  W.  812;  Davison  v.  Otis,  24  Mich. 
23.  Minn. — Conklin  v.  Fillmore  County, 
13  Minn.  454.  N.  Y. — People  v.  Morgan, 
65  Barb.  473;  People  v.  Overseers,  etc., 
44  Barb.  467;  Colden  v.  Botts,  12  Wend. 
234.  N.  C— Petty  v.  Jones,  23  N.  C. 
408. 

To  have  the  right  to  apply  for  cer- 
tioraro,  the  petitioner  must  be  such 
a  party  to  the  proceedings  below,  in 
form  or  in  substance,  as  to  be  con- 
cluded in  his  rights  by  the  determina- 
tion of  the  issues  in  controversy.  Minn. 
In  re  Public  Ditch,  98  Minn.  89,  107 
N.  W.  730.  N.  Y.— Starkweather  v. 
Seeley,  45  Barb.  164.  Ore. — Campon- 
ville,  etc.  Co.  v.  Douglass  County,  5 
Ore.  280. 

Interest  Must  Affiirmatively  Appear. 
The  record  must  affirmatively  dis- 
close that  the  petitioner  is  a  party  in- 
terested in  the  controversy.  Tallon  v. 
Hoboken,  59  N.  J.  L.  3S3,  *36  Atl.  693; 
Hart  v.  Malheur  County  Ct.,  54  Ore. 
270,  101  Pac.  900;  Eaper  v.  Dunn,  53 
Ore.   203,  99   Pac.   889. 

55.  Dexter  v.  Town  Council,  17  R.  I. 
222,  21  Atl.  347. 

56.  Hemmer  v.  Bonson,  139  Iowa 
210,  117  N.  W.  257,  19  L.  R.  A.  (N.  S.) 
610  (annotated  case).  In  this  case  the 
court  by  Weaver,  J.,  said:  "It  may  be 
conceded  that,  as  a  general  rule  cer- 
tiorari will  not  issue  at  the  demand 
of  one  who  is  not  named  as  a  party 
to  the  proceedings  in  which  the  judg- 
ment or  order  sought  to  be  reviewed 
was  entered.  But  this  is  by  no  means 
universally  true.  If  the  petitioner  for 
the  writ  is  a  party  in  substance, 
though  not  in  form,  he  may  have  the 
writ,  so  also  if  the  matter  to  be  re- 
viewed is  one  which  affects  the  public 
generally,    an    individual    citizen    may 
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ordinarily  invoke  the  remedy  of  cer- 
tiorari. Collins  v.  Davis,  57  Iowa  256; 
Goetzman  v.  Whitaker,  81  Iowa  527. 
46  N.  W.  1058.  For  a  still  stronger 
reason,  it  follows  that  the  same  remedy 
is  open  to  the  individual  citizen  who 
suffers  peculiar  injury  by  reason  of  a 
judgment  or  order  entered  in  excess 
of  jurisdiction.  People  ex  rel.  Sheridan 
V.  Andrews,  52  N.  Y.  445;  Dyer  V. 
Lowell,  30  Me.  217;  State  ex  rel.  En- 
derlin  State  Bank  v.  Rose,  4  N.  D.  319, 
26  L.  R.  A.  593,  58  N.  W.  514;  Tallon 
v.  Hoboken,  60  N.  J.  L.  212,  37  Atl. 
895;  State,  Danforth,  Prosecutor  v. 
Paterson,  34  N.  J.  L.  163;  State,  Avon- 
by-the  Sea  Land  &  Improv.  Co.  Prose- 
cutor v.  Neptune  City,  57  N.  J.  L.  362, 
30  Atl.  529.  While  the  injunction  pro- 
ceeding was  brought  in  the  name  of  an 
individual  citizen,  such  plaintiff  acted 
in  a  representative  capacity  only,  and 
the  decree  rendered  therein  is  primar- 
ily one  for  the  protection  of  public  in- 
terests. The  plaintiff  in  such  proceed- 
ing has  neither  the  right  nor  the  power 
to  consent  to  the  entry  of  a  decree 
which  shall  operate  as  a  license  or 
permit  for  the  maintenance  of  a  nui- 
sance for  the  abatement  or  prevention 
of  which  this  remedy  was  created.  The 
statute  gives  the  right  to  maintain  in- 
junction proceedings  to  any  citizen  of 
the  county.  Code,  §2406.  And  if,  having 
brought  suit,  the  plaintiff  permits  an 
unauthorized  decree  to  be  entered,  to 
the  prejudice  of  the  public,  and  fails 
or  refuses  to  seek  its  correction,  we 
see  no  good  reason  why,  under  this 
provision,  and  under  the  principle  we 
have  approved  in  Goetzman  v.  Whit- 
aker, supra,  and  other  cases,  any  other 
citizen  may  not  appear,  and,  upon  pro- 
per showing  of  his  qualifications,  be 
permitted  to  have  the  same  reviewed 
under  a  writ  of  certiorari." 

Only  parties  to  the  record,  or  those 
having  an  immediate  interest  may  ob- 
tain certiorari.  Lord  v.  County  Comrs. 
(Me.),  75  Atl.  126;  Bath  Bridge  & 
Turnpike  Co.  v.  Magoun,   8  Me.  292. 

Party  Beneficially  Interested. — Sev- 
eral  states    by    statute    have    used    the 
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Cross-Assignments.— Appellant  or  appellee  making  cross-assignments 
of  error,  is  entitled  to  the  ancillary  writ.57 

2.  Cross-Writ.  —  Where  a  statute  gives  the  right  to  certiorari  to 
either  party,  each  may  have  writ  in  his  own  favor  in  the  same  ease, 
and  the  second  will  act  be  dismissed  because  of  the  pendency  of  the 
first.08 

3.  Interest  to  Review  Public  Matters.  —  It  is  the  general  rule 
that  official  actions  of  boards  and  public  officers  can  only  be  reviewed 
at  the  instance  of  persons  who  have  a  special  interest  in  the  matter.59 


words  "beneficially  interested"  in  de- 
signating the  proper  party  to  apply. 
Under  such  statute,  application  cannot 
be  made,  by  an  agent  or  attorney.  Mont. 
Code  Civ.  Proc.  par.  1942;  State  V.  Nap- 
ton,  24  Mont.  450,  (32  Pac.  686;  State 
V.  Second  Judicial  District  Court,  IS 
Mont.  481,  46  Pac.  259;  Sanderson  v. 
Winchester,  10  N.  D.  85,  85  N.  W.  988. 

It  has  been  held  that  an  attorney- 
general,  acting  on  behalf  of  the  state, 
is  a  party  beneficially  interested  to  re- 
view extra-jurisdictional  acts  by  a 
board   of   county    commissioners. 

New  York  Code  Civ.  Proc,  par.  2127, 
provides  that  the  application  must  be 
made  by  party  aggrieved. 

Where  a  party  is  not  of  record  he 
can  only  obtain  certiorari  by  showing 
that  the  decision  below  will  cause  spe- 
cial, immediate  and  direct,  injury  to 
his  interests.  State  v.  Anderson,  130 
Wis.  227,  109  N.  W.  931;  State  v. 
Drake,  130  Wis.  152,  109  N.  W.  982. 

Persons  directly  and  injuriously  af- 
fected, who,  while  not  parties  to  the 
record,  might  have  been  such,  may 
apply  for  certiorari.  State  V.  Chitten- 
den,  127   Wis.   468,   107   N.   W.   500. 

But  it  has  been  held  that  the  better 
practice  would  be  for  such  persons  to 
move  to  set  aside  the  judgment  below 
before  applving  for  certiorari.  In  re 
Elliott,  144  "Cal.  501,  77  Pac.  1109,  103 
Am.    St.    Rep.    102. 

Citizen  and  taxpayer  is  a  "party 
beneficially  interested"  within  the 
meaning  of  the  North  Dakota  statute. 
State  V.  Clark   (N.  D.),  131  N.  W.  715. 

57.  Price  V.  Huddleston  (Ind),  79 
N.  E.  496;  State  v.  Tingler,  32  W.  Va. 
546,  9  S.  E.  935,  25  Am.  St.  Eep.   830. 

58.  Cunningham  V.  Elliott,  92  Ga. 
159,  18  S.  E.  365. 

59.  Ala. — Miller  v.  Jones,  80  Ala. 
89;  Benton  V.  Taylor,  46  Ala.  388; 
Parnell  V.  Dallas  County,  34  Ala.  27S; 
Lamar  V.  Marshall  County,  21  Ala.  772; 


Ex  parte  Keenan,  21  Ala.  558.  Ark.— 
Perkins  v.  Eolman,  43  Ark.  219.  Cal. — 
Brown  v.  Ban  Francisco,  l-i  Cal.  274, 
57  Pac.  82;  Ashe  V.  Board  Supervisors, 
71  Cal.  236,  16  Pac.  783;  Eraser  v. 
Freelon,  53  Cal.  644.  Ga. — Summerville, 
etc.  Co.  v.  Deutscher  Schuetzen  Club, 
57  Ga.  495.  la. — Darling  v.  Boer-Hi, 
67  Iowa  702,  25  N.  W.  887;  Iowa  News 
Company  V.  Harris,  62  Iowa  501,  17 
X.  W.  745;  Smith  r.  Yoram,  37  Iowa 
89;  Welch  v.  Board  of  Sup'rs.,  23 
Iowa  199.  Me. — Detroit  V.  Somerset 
County,  52  Me.  210;  Gushing  v.  Gay, 
23  Me.  9.  Mich. — Wolpert  r.  Newcomb, 
106  Mich.  357,  64  N.  W.  326;  Vander- 
stolph  v.  Highway  Comrs.,  50  Mich. 
330,  15  N.  W.  495;  Davison  v.  Otis,  24 
Mich.  23.  Minn. — State  v.  Lamberton, 
37  Minn.  362,  34  N.  W.  336;  Conklin 
v.  Fillmore  County,  13  Minn.  454.  N.  J. 
Smalley  v.  Board  of  Education,  63 
N.  J  L.  201,  42  Atl.  748;  McGovern  v. 
Trenton,  60  X.  J.  L.  402,  38  Atl.  636; 
Tallon  v.  Hoboken,  60  N.  J.  L.  212,  37 
Atl.  '895;  Jersey  City  v.  Traphagen,  53 
N.  J.  L.  434,  22  Atl.  190;  Austin  C. 
Atlantic  City,  48  N.  J.  L.  118,  3  Atl. 
65;  State  r.  Trenton,  36  N.  J.  L.  79; 
State  v.  Bronson,  35  N.  J.  L.  468.  N.  Y. 
People  V.  Land  Office,  1  N.  E.  764; 
People  v.  Land  Office,  135  X.  Y.  447, 
32  N.  E.  139,  48  N.  Y.  St.  432;  People 
r.  Morgan,  65  Barb.  473;  In  re  Mount 
Morris,  2  Hill  14;  Colden  r.  Botts,  12 
Wend.  234;  People  V.  Schell,  5  Lans. 
352.  N.  C— Petty  v.  Jones,  23  N.  C. 
408;  Cotten  v.  Clark,  23  N.  C.  353.  W. 
Va. — Countv  Court  v.  Boreman,  34  W. 
Va.  87,  1  S.  E.  747. 

Public  Nuisance. — In  Georgia,  abate- 
ment of  a  public  nuisance  can  only 
be  had  at  the  suit  of  an  individual 
specially  interested.  Savannah,  etc. 
Co.  v.  Gill,   US   Ga.   737,  45   S.   E.   623. 

In  such  a  suit,  the  municipality  in 
which  the  nuisance  is  located  is  not 
a   necessary   party   to   the   proceedings. 
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But  a  person  injured  by  the  action  of  a  public  body  to  an  extent  be- 
yond that  of  the  public  in  general,  or  one  of  a  class  of  persons  specially 
injured,  is  entitled  to  certiorari  to  review  such  actions.00 

III.  OF  THE  APPLICATION  FOR,  WHEN  TO  BE  MADE,  AND 
THE  MODE  OF  APPLYING  FOR.  —  A.  Nature  op  Petition.— 
A  petition  for  certiorari  is  in  a  sense  a  suit,  but  it  is  not  such  a  suit 
that  a  plea  may  be  filed  to  it.61 

B.  Necessity  of  Petition.  —  The  writ  of  certiorari  can  only  issue 
upon  formal  application  by  petition.62 

C.  Court's  Own  Motion.  —  The  superior  court  will,  on  rare  occa- 
sions where  it  is  clearly  evident  that  there  are  important  omissions 


Georgia  Trust  Co.  v.  Ray,  125  Ga.  485, 
54  S.  E.  145. 

Re-Construction  of  Courthouse. — At- 
torney-general can  properly  bring  cer- 
tiorari to  review  a  county  board's  ac- 
tion with  regard  to  the  re-construction 
of  a  courthouse.  Attorney-General  v. 
Board  of  Suprs.,  141  Mich.  590,  104 
N.  W.  792. 

Animals  Running  at  Large. — Elec- 
tions relative  to  animals  running  at 
large  may  be  reviewed  on  the  applica- 
tion of  the  owner  of  animals.  State  V. 
Wilson,  129  Mo.  App.  242,  108  S.  W. 
128. 

Award  of  Municipal  Contract.  —  A 
party  who  should  have  received  a  mun- 
icipal contract  because  lowest  bidder 
may  review  the  award  thereof  to  an- 
other partv.  McGovern  v.  City  of  Tren- 
ton, 60  N."J.  L.  402,  38  Atl.  636. 

Prosecuting  Attorney. — Instructions 
to  a  grand  jury  concerning  the  rights 
and  duties  of  a  prosecutor  may  not  be 
reviewed  by  him  on  certiorari.  State 
v.  Superior  Court,  52  Wash.  484,  100 
Pac.  978. 

Location  of  Bridge. — Private  citizens 
having  no  special  property,  or  interest, 
affected,  and  not  having  taken  excep- 
tions below,  cannot  have  reviewed  by 
certiorari  the  proceedings  of  a  public 
body  altering  the  location  of  and  re- 
building, a  county  bridge.  County 
Court  v.  Boreman,  Judge,  34  W.  Va.  87, 
II  S.  E.  747. 

60.  Chicago  v.  Union  Bldg.  Assn., 
102  111.  379,  40  Am.  Rep.  598;  Specht 
v.  Central,  etc.  R.  Co.  (N.  J.  L.),  68 
Atl.  785;  Oliver  v.  Jersey  City,  63  N. 
J.  L.  96,  42  Atl.  782;  Tallon  v.  City  of 
Hoboken,  60  N.  J.  L.  212,  37  Atl.  895; 
Mayor,  etc.  V.   Traphagen,  53   N.  J.   L. 


434,  22  Atl.  190;  Morgan  v.  Orange,  50 
N.  J.  L.  389,  13  Atl.  240;  Ferry  v. 
Williams,  41  N.  J.  L.  332,  32  Am.  Rep. 
219;  Kean  v.  Bronson,  35  N.  J.  L.  468. 
But  see  Oliver  v.  Mayor,  63  N.  J.  L. 
96,  42  Atl.  782. 

It  has  been  held  that  voters  and 
land  owners  may  apply  for  certiorari 
to  set  aside  a  void  stock  law.  Comrs. 
etc.  v.  Johnson,  145  Ala.  553,  39  So. 
910. 

It  has  been  held  that  taxpayers  of 
the  territory  included  may  review  an 
extension  by  the  city  council  of  the 
limits  of  the  city.  Moore  v.  Perry,  119 
Iowa  423,  93   N.  W.  510. 

It  seems  that  the  rule  requiring  a 
special  interest  to  review  public  mat- 
ters applies  particularly  to  such  mat- 
ters as  constitute  nuisances,  and  is 
subject  to  the  qualification  that  any 
ordinary  taxpayer  may  be  permitted  to 
prosecute  certiorari  to  obtain  a  review 
of  an  unlawful  assessment  of  taxes,  or 
expenditure  of  public  funds.  Idaho. — 
Dunn  v.  Sharp,  4  Idaho  98,  35  Pac.  842; 
Orr  v.  Board,  2  Idaho  923,  28  Pac.  416. 
N.  J.— Rehill  v.  East  Newark,  73  N.  J. 
L.  220,  63  Atl.  SI;  Piatt  v.  City  of 
Englewood,  68  N.  J.  L.  231,  52  Atl. 
239;  Lewis  v.  Board,  etc.,  56  N.  J.  L. 
416,  28  Atl.  553;  Middleton  v.  Robbins, 
54  N.  J.  L.  555,  25  Atl.  4S1;  Read  v. 
Atlantic  City,  49  N.  J.  L.  558,  9  Atl. 
759;  Conover  v.  Davis,  48  N.  J.  L.  112, 
2  Atl.  667.  N*.  Y. — People  v.  Westches- 
ter, etc.,  57  Barb.  377,  8  Abb.  Pr.  (N. 
S.)    277. 

Contra,  Vanderstolph  v.  Highway 
Comrs.,  50  Mich.  330,  15  N.  W.  495. 

61.  Royal  v.  McPhail,  97  Ga.  457, 
25   S.   E.   512. 

62.  Ex  Parte  Buckle v,  53  Ala.  42; 
Smith  v.  Oakland,  40  Cal.  481. 
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from  the  transcript  of  the  record,  issue  the  writ  upon  its  own  motion 
to  bring  before  it  omitted  parts  of  the  record." 

D.  Parties  to  Application.  —  1.  Petitioner.  —  Two  distinct  per- 
sons having  no  privity  of  any  sort  between  them,  cannot  unite  in  one 
certiorari.04 

An  intervenor  below  has  the  same  right  to  apply  for  certiorari  as  has 
an  original  party.05 

2.  Respondent.'5"  —  To  a  petition  for  certiorari,  all  the  parties  in 
interest,  and  whose  rights  are  to  be  directly  affected  by  the  decree, 
must  be  made  parties.'7 

Effect  of  Omission  of  Parties.  —  In  the  absence  of  proper  parties  de- 
fendant, it  is  within  the  discretion  of  the  court  to  defer  judgment  until 
such  parties  are  brought  in,  08  or  to  dismiss  the  writ.69 

E.  Presentation  of  Application.  —  The  parties  themselves,  or 
their  counsel,  should  present  the  application  for  certiorari.70 

To  the  Court.  —  Application  should  be  made  to  the  court,  not  to  the 
judge  thereof.71 

F.  Requisites  and  Validity  of  Petition.  —  1.  Liberal  Construc- 
tion*.   A  petition  for  the  writ  of  certiorari  is  not  held  to  the  stand- 
ard of  precise  pleading,  and  mere  informalities  and  technicalities  re- 
sulting in  no  prejudice  will  be  liberally  construed  or  disregarded.72 

Prima  Facie  a  Meritorious  Case. —  The  only  purpose  of  the  petition  is 


63.  Sweeney  v .  Lomme,  22  Wall.  (U.  j 
S.)   208,  22  L."ed.  727;   Morgan   v.  Cur- 
tenius,    19    How.    (U.    S.)    8,    15   L.    ed. 
576;  Fisher  v.  McNulty,  30  W.  Va.  186, 
3  S.  E.  593. 

Neglect  of  Appellant. — Ordinarily 
the  court  will  not  take  such  action 
where  the  omission  is  caused  by  failure 
or  neglect  of  appellant  to  accompany 
petition  for  appeal  with  transcript 
sufficiently  full  to  show  affirmatively 
the  sufficiency  of  the  ground  of  error 
assigned  in  the  petition.  Fisher  V.  Mc- 
Nulty; 30  W.  Va.  186,  3  S.  E.  593. 

64.  Haralson  County  V.  Pittman, 
105  Ga.  513,  31  S.  E.  183;  Patterson  v. 
Hendrix,   72    Ga.   204. 

65.  Gold  Hunter  Min.  &  Smelt.  Co. 
v.  Holleman,  2  Idaho  839,  27  Pac.  413. 

66.  See  infra  XIII,  F. 

67.  Connell  V.  Chandler,  11  Tex.  249. 

Where  it  is  sought  to  review  by  cer- 
tiorari the  levying  of  a  tax_  to  pay 
a  contractor,  such  contractor  is  not  a 
necessary  party.  Tod  v.  Crisman,  123 
Iowa  693,  99   N.  W.  686. 

Where  the  writ  is  directed  to  an  in- 
ferior board  or  tribunal  only  the  offi- 
cers who  participated  in  the  proceed- 
ings   below    should    be    made    parties. 


Quinchard    v.    Board    of    Tr.,    113    Cal. 
664,  45  Pac.  856. 

68.  Livermore  v.  Mayor,  etc,  72  Y 
J.  L.  221,  62  Atl.  408;  Allen  v.  Board 
(N.  J.),  58  Atl.  346;  McFall,  etc.  v. 
Mayor,  etc.,  70  N.  J.  L.  518,  57  Atl. 
136;  State,  etc.  v.  Mayor,  64  X.  J.  L. 
184,  44  Atl.  844;  Hutchinson  i;.  Bowan, 
57  N.  J.  L.  530,  31  Atl.  224. 

69.  Livermore  v.  Mayor,  etc.,  72  N. 
J.  L.  221,  62  Atl.  408;  State,  etc.  v. 
Mayor,  64  N.  J.  L.  184,  44  Atl.  844. 

70.  State  V.  District  Court,  24  Mont. 
238,  61   Pac.   309. 

71.  People  v.  Special  Term,  57  How. 
Pr.    (N.  Y.)    467. 

72.  In  re  Public  Ditch,  98  Minn.  89, 
107  N.  W.  730;  Farrow  v.  Xevin,  4t 
Ore.  496,  75  Pac.  711. 

An  allegation  that  the  application 
was  made'  in  good  faith  and  not  fcr 
the  purpose  of  delay  is  not  essential 
as  a  part  of  the  petition.  State  r.  Posz, 
106  Minn.  197,  118  N.  W.  1014. 

It  has  been  held  not  material  to  set 
out  the  date  of  the  order  sought  to  be 
reviewed  where  there  can  be  no  ques- 
tion raised  that  the  petition  was  not 
filed  within  the  time  provided  by  law. 
Farrow  v.  Nevin,  44  Ore.  496,  75  Pac. 
711. 
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to  state  facts  sufficient  to  authorize  the  issuance  of  the  writ,73  and  there- 
fore the  petition  must  present  a  prima  facie  case  taking  the  allegations 
as  true.74  In  other  words,  the  petition  must  on  its  face  present  a  meri- 
torious ease.75 

2.  Caption.  —  The  caption  of  the  original  suit  should  be  preserved 
in  the  petition.76  ^ 

3.  Verification.  —  a.  Necessity  for.  —  Where  a  statute  requires 
that  the  petition  be  verified,  the  prayer  of  an  unverified  petition  will 
be  denied.77 

b.  Form  of  Affidavit.  —  The  omission  of  immaterial  words  from 
the  statutory  form  will  not  vitiate  the  affidavit,  as  substantial  com- 
pliance with  the   provisions  of   the   statute  is  all  that  is   required.78 

c.  Annexation  of  Affidavit.  —  Affidavits  must  be  connected  and 
identified  with  the  petition.79 

d.  Who  May  Make.  —  All  the  parties  to  the  petition  should  execute 
the  affidavit  to  the  petition,80  unless  they  are  laboring  under  some  dis- 
ability.81 

But  an  attorney  who  knows  the  facts  may  make  affidavit  for  his 
client.82 

4.  Filing.  —  Failure  of  a  clerk  to  mark  "filed"  upon  a  petition  is 
immaterial.83 

5.  Allegations.  —  (I.)  All  Material  Facts.  —  Facts  bearing  upon  all 
material  matters,  review  of  which  is  sought  from  the  higher  court, 
should  be  alleged  in  the  petition.84 


73.  Aurora,  etc.  E.  Co.  v.  Euch,  243 
111.  474,  90  N.  E.  924;  Drummond  v. 
Miami  Lumb.  Co.   (Ore.),  109  Pac.  753. 

74.  Citizens',  etc.  E.  Co.  v.  Heath, 
154   Ind.    363,   55   N.   E.    744;      Hart   v. 

.Eichardson,  54  Ore.  270,  101  Pac.  900', 
Baper  v.  Dunn,  53  Ore.  203,  99  Pac. 
889;  Holmes  v.  Cole,  51  Ore.  483,  94 
Pac.  964. 

75.  March  v.  Thomas,  63  N.  C.  249; 
O 'Sullivan  v.  Larry,  2  Head  (Tenn.) 
54;  Henderson  v.  Lackey,  2  Overt. 
(Tenn.)  109.  Contra,  Penny  v.  Harri- 
son, 14  N.  J.  L.  24. 

Petition  should  show  the  right  of  the 
petitioner  and  that  he  is  injured  by 
the  action  complained  of;  and  it  is 
not  enough  to  say  generally  that  the 
party  has  been  aggrieved,  but  the  peti- 
tion must  state  how.  Fleming  v.  Comrs., 
32  W.  Va.  637, -9  S.  E.  867. 

76.  Ice  Mfg.  Co.  v.  Schlitz  Brew. 
Co.,  104  La.  360,  29  So.  114. 

77.  Powell  v.  City  of  Atlanta  (Ga.), 
69  S.  E.  495;  Paulk  v.  Hawkins,  106 
Ga.  206,  32  S.  E.  122;  Kaufman  v. 
Elder   (Ind.   App.),   54  N.   E.   766. 

78.  Ethridge  v.  City  of  Forsyth,  109 
Ga.   156,   34   S.   E.   308. 
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79.  Eeese  v.  Eyals,  112  Ga.  910,  38 
S.  E.  345. 

80.  Joint  Verification. — It  has  been 
held  that  where  two  or  more  parties 
jointly  petition  for  certiorari  and  only 
one  verifies  the  petition  as  required 
by  statute,  he  alone  should  be  treated 
as  plaintiff.  Ga. — Velvin  v.  Austin,  109 
Ga.  200,  34  S.  E.  335.  N.  Y.— People  v. 
Cheetham,  45  Hun  6.  Tenn. — Dwiggins 
v.  Eobertson,  1  Overt.  81. 

81.  A  minor  may  make  affidavit  in 
a  proceeding  brought  for  him  by  a 
guardian  ad  litem  if  he  has  sufficient 
discretion  to  understand  the  obligation 
of  an  oath  and  to  entertain  a  rational 
opinion  of  his  rights  and  interests. 
Bowers  v.  Kanaday,  94  Ga.  209,  21  S. 
E.  458. 

82.  Gager  v.  Chippewa  Suprs.,  47 
Mich.  167,  10  N.  W.  186;  Scofield  V. 
Cahoon,  31  Mich.  206;  People  v.  Leon- 
ard, 82  N.  Y.   Supp.   1110. 

83.  Harlow  v.  Eosser,  28  Ga.  219. 

84.  Ga. — Haves  v.  Lithonia,  94  Ga. 
552,  20  S.  E.  426.  111.— Clifford  15.  Wal- 
drop,  23  111.  276.  Tex. — Perry  v.  Lovett, 
24  Tex.  359;  Bodman  v.  Harris,  20  Tex. 
31. 
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Jurisdiction.  —  The  petition  must  also  contain  allegations  showing  the 
jurisdiction  of  the  court  to  entertain  the  writ.80 

(II.)  Description  of  Judgment.  — A  petition  for  certiorari  should  state 
the  amount  of  the  judgmenl  sought  to  be  reviewed,  what  it  was  for, 
its  rendition,  and  against  whom  rendered.8* 

(III.)  Description  of  Parties. — A  petition  directed  to  a  public  officer 
should  contain  his  individual   name  as  well  ;is  his  official  title.87 

(iv.)  Construction  of  Averments.  —  Averments  of  a.  petition  are  con- 
strued most  strongly  againsl  tie'  pleader. 

6.  Amendments.  —  The  petition  may  not  he  amended  in  matters  of 
substance.89 

G.  Scope  and  Contents  op  Petition.  —  1.  May  Cover  Whole 
Case.  —  One  petition  for  certiorari  may  embody  all  matters  properly 
reviewable  arising  during  the  progress  of  a  single  case.90 


Bond  and  Affidavit. — In  Georgia  a 
failure  to  aver  that  the  bond  has  been 
filed  or  affidavit  made  renders  petition 
void.   Veazey  v.  City  of  Crawfordsville, 

126    Ga.   89,   54   S.   E.   817. 

Notice. — Where  it  is  sought  to  re- 
view proceedings  below  because  of 
want  of  notice,  the  petition  should  al- 
lege party  received  no  sufficient  notice, 
and  was  injured  thereby.  Inhabitants 
of  Sumner  v.  Comrs.  of  Oxford,  37  Me. 
112. 

Rehearing. — Whore  a  rule  of  the 
court  makes  a  motion  for  a  rehearing 
below  a  condition  precedent  to  appli- 
cation for  certiorari,  an  allegation  that 
such  application  was  made  must  be 
contained  in  the  petition.  Frellsen  v. 
Euddock  Cypress  Co.,  108  La.  37,  32 
So.  169. 

Where  certiorari  seeks  to  attack  the 
jurisdiction  of  the  lower  court,  appro- 
priate allegations  must  be  contained 
in  the  petition.  Brandon  v.  Superior 
Court  (Cal.),  11  Pac.  128;  Cunningham 
V.  Superior  Court,  60  Cal.  576;  Wratten 
V.  Wilson,  22  Cal.  465;  Hegenbaumer 
v.  Heckenkamp,  202  111.  621,  67  N.  E. 
389. 

85.  It  must  appear  from  the  allega- 
tions in  the  petition  that  the  irregular- 
ities complained  of  appear  on  the  face 
of  the  record.  Ragland  v.  State,  55  Fla. 
157,  46  So.  724;  Stevens  v.  County 
Comrs.,  97  Me.  121,  53  Atl.  985;  Emery 
V.  Brann,   67   Me.   39. 

Exclusive  Remedy. — It  has  been  held 
that  the  petition  should  show  on  its 
face  that  the  petitioner  has  no  remedy 
other  than  by  certiorari.  State  V.  Olson, 
56  Minn.  210,  57  N.  W.  477. 


86.  Boyd  v.  Clark,  21   Tex.  42H. 

87.  Chambers  v.  Lewis,  9   Iowa  583. 

88.  Cockrell  V.  Rush,  149  111.  App. 
I<17;  Schmitt  r.  Eines  Lumber  Co.,  124 
111.  App.  319;  Drummond  r.  Miami 
Lumb.  Co.   (Ore.),  109  Pac.  753. 

89.  Ga.— Western  &  A.  B.  R.  Co.  v. 
Jackson,  81  Ga.  478,  8  S.  E.  2"!'; 
Singer  Mfg.  Co.  r.  Walker,  77  Ga.  649. 
Minn. — Cunningham  v.  La  Crosse,  etc. 
P.  Co.,  10  Minn.  299.  N.  Y.— People  r. 
Barker,  14  Misc.  586,  36  N.  Y.  Supp. 
725.  Tex. — Xorris  v.  Rhodes,  25  Tex. 
625;  Gunter  v.  Jarvis,  25  Tex.  581. 

In  Georgia  a  petition  for  certiorari 
is  not  amendable  (Landrum  r.  Moss,  1 
Ga.  App.  216,  57  S.  E.  965),  but  where 
an  amendment  has  been  allowed  that 
in  no  way  affects  the  merits,  permit- 
ting surplusage  to  be  stricken  from  the 
petition,  it  will  not  be  considered  on 
appeal  (Mitchell  v.  Great  Atl.  &  Pac. 
Tea  Co.,  7  Ga.  App.  824,  68  S.  E.  343). 

90.  Odum  v.  Macon  &  B.  R.  Co.,  US 
Ga.   792.  45   S.  E.   619. 

It  has  been  held  that  one  petition 
may  include  errors  in  different  pro- 
ceedings of  a  school  board  seeking  to 
condemn  the  same  piece  of  property. 
Southworth  V.  Board  of  Education,  238 
111.  190,  87  N.  E.  403. 

Rules  of  the  court  to  which  applica- 
tion is  made  for  certiorari  respecting 
the  form  and  contents  of  the  petition 
must  be  strictly  complied  with.  Brown 
Shoe  Co.  v.  Hill,  51  La.  Ann.  920,  25 
So.  634. 

Rule  42  of  the  Supreme  Court  of 
Illinois  (242  111.  Iv,  90  X.  E.  v.)  re- 
quires that  "the  petition  shall  con- 
tain  a   concise   statement   of   the    case 
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2.  Transcript  of  the  Record.  —  According  to  the  better  practice  a 
copy  or  transcript  of  the  record  sought  to  be  reviewed  should  be  ex- 
hibited with  the  petition  for  certiorari.01 

3.  Assignment  of  Errors.  —  In  order  that  the  court  and  adverse 
party  may  be  advised  of  the  particular  questions  to  be  considered  in 
determining  the  controversy,92  the  rule  is  laid  down  that  only  mat- 
ter assigned  as  error  in  the  petition  will  be  considered  upon  final 
hearing.93  A  petition  containing  no  assignment  of  error  is  an  ab- 
solute nullity,  as  it  presents  nothing  with  which  the  higher  court  can 
deal.94 


and  of  the  points  and  authorities  re- 
lied upon  for  reversal,  without  argu- 
ment." When  a  petition  contains  an 
extended  argument,  the  petition  will 
be  stricken  from  the  files  and  the 
cause  stricken  from  the  docket.  Aurora, 
etc.  E.  Co.  v.  Buch,  243  111.  474,  90 
N.  E.  924. 

91.  Ark.— Horner  v.  O 'Shields,  53 
Ark.  117.  Me. — Hewett  V.  Countv 
Comrs.,  85  Me.  308,  27  Atl.  179.  Micli. 
Hewett  v.  Judge,  etc.,  67  Mich.  1, 
34  N.  W.  248.  Va.— Triplett  v.  Tyler, 
4  Hen.  &  M.  413. 

Where  an  opinion  is  on  file  in  the 
proceedings  below,  a  copy  should  be 
annexed  to  the  petition.  Ingersoll  V. 
Court,  etc.,  27  Colo.  410,  61  Pac.  594. 

Where  such  annexation  is  required  by 
rule  of  court,  it  is  a  condition  prece- 
dent to  the  consideration  of  the  appli- 
cation. Brown  Shoe  Co.  v.  Hill,  51  La. 
Ann.  920,  25  So.  634. 

92.  White  V.  Brown,  54  Ore.  7,  101 
Pac.  900. 

93.  Perry  v.  Brunswick,  etc.  E.  Co., 
119  Ga.  819,  47  S.  E.  172;  Citizens 'Bank 
Co.  V.  Paris,  119  Ga.  517,  46  S.  E.  638; 
Fouche  V.  Morris,  112  Ga.  143,  37  S.  E. 
182;  Brown  v.  Alexander,  112  Ga.  247, 
37  S.  E.  368;  Booker  v.  Grand  Rapids 
Med.  College,  156  Mich.  95,  120  N.  W. 
589. 

Georgia  Rule. — The  higher  court  can 
not  consider  any  grounds  of  error  in 
the  petition  for  certiorari  not  verified 
by  the  answer  of  the  court  or  magis- 
trate whose  rulings  and  decisions  are 
complained  of.  Western  U.  Tel.  Co.  v. 
Eyan,  126  Ga.  191,  55  S.  E.  21;  Wil- 
liams v.  Bradfield,  124  Ga.  1003,  53  S. 
E.  312;  Little  v.  State,  123  Ga.  503, 
51  S.  E.  501;  Akers  v.  High  Co.,  122 
Ga.  279,  50  S.  E.  105;  Shirling  v.  Ken- 
non,  119  Ga.  501,  46  S.  E.  630;  Taylor 
V.  City  of  Sandersville,  118  Ga.  63,  44 
S.   E.    845;    Stoner  v.   Magins,   116   Ga. 


797,  43  S.  E.  45;  Childs  v.  Morgan,  114 
Ga.  320,  40  S.  E.  271;  Taft  Co.  v. 
Smith,  112  Ga.  196,  37  S.  E.  424;  Har- 
grove v.  Turner,  108  Ga.  580,  34  S.  E. 
1;  Eidgway  v.  Bryant  (Ga.  App.),  70 
S.  E.  28. 

When  the  assignment  of  error  in  the 
petition  is  contradicted  by  the  answer, 
which  is  not  traversed,  it  will  not  be 
considered.  Lanier  v.  Byrd,  115  Ga. 
200,  41  S.  E.  684. 

Allegations  of  a  petition  are  not 
verified  so  that  they  can  be  considered 
when  the  answer  is  silent  with  respect 
to  them,  and  they  present  nothing  for 
determination.  Thompson  v.  Becham, 
2  Ga.  App.  84,  58  S.  E.  311. 

Answer  of  a  trial  judge  to  a  writ  of 
certiorari  that  he  cannot  recall  any 
of  the  facts  of  the  case,  or  whether  he 
made  the  rulings  complained  of  or  not, 
is  not  a  verification  of  the  petition, 
and  certiorari  must  be  dismissed.  Buck- 
ner  v.  State,  115  Ga.  238,  41  S.  E.  583. 

New  Jersey  Rule. — Objections  not 
pointed  out  by  the  reasons  filed  will 
not  be  considered.  City  of  Eahway  v. 
Board  of  Health  (N.  J.  L.),  77  Atl. 
86;  Stanton  v.  Board  of  Education,  68 
N.  J.  L.  496,  53  Atl.  236,  affirmed  70  N. 
J.  L.  336,  57  Atl.  1133;  Morris  &  C. 
Predg.  Co.  v.  Mayor,  etc.,  64  N.  J.  L. 
587,  46  Atl.  609. 

Must  Specify  Jurisdictional  Defects. 
Tourville  v.  S.  D.  Seavey  Co.,  124 
Wis.  56,  102  N.  W.  352. 

94.  Citizens'  Bkg.  Co.  V.  Paris,  119 
Ga.  517,  46  S.  E.  638. 

Upon  certiorari  to  a  United  States 
Circuit  court  of  Appeals  the  supreme 
court  of  the  United  States  will  con- 
sider only  such  errors  as  are  assigned 
in  the  court  below.  Montana  Min.  Co. 
v.  St.  Louis  M.  &  M.  Co.,  186  U.  S. 
24,  31,  22  Sup.  Ct.  744,  46  L.  ed.  1039; 
Hubbard  v.  Tod,  171  U.  S.  474,  19  Sup. 
Ct.    14,    43    L.    ed.    246;    Saltonstall    v. 
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Particularity  Required.  —  Error    should     be    alleged    in    the    petition 
with  such  distinctness  that  the  reviewing  court  may  understand  the 
particular  ground  relied  on.on     General  allegations  are  too  oncer 
and  vague  to  he  sufficient/'0  and  the  grounds  of  complaint  should   be 
pointed  out  specifically.07 

Under  the  liberal  practice  obtaining  in  New  Jersey,  the  distinction  has 
been  made  that  where  error  is  apparent  on  the  face  of  the  record,  a 
general  assignment  is  sufficient,  but  where  the  illegality  is  not  so  ap- 
parent, it  should  be  specifically  pointed  out.98 

H.  Time  for  Making  Application.  —  1.  General  Rule.  —  As  a 
general  rule,  the  time  in  which  writ  of  certiorari  may  be  applied 
for  follows  by  analogy  the  limitation  imposed  upon  application  for 
a  writ  of  error."  And  mere  lapse  of  time  short  of  such  limitation 
will  not  bar  the  right  unless  events  have  taken  place  since  the  making 
of  the  record  sought  to  be  reviewed  that  will  work  great  hardship 
were  it  declared  invalid.1 


Birtwell,   164  U.  S.  54,   70,  17  Sup.   Ct. 
19,    11  L.  ed.  348  (divided  court). 

95.  Mathews  v.  Parker,  124  Ga.  144, 
52  S.  E.  322;  Clements  V.  MeCormick 
Harvesting  Machine  Co.,  115  Ga.  '351, 
42  S.  E.  222;  Hayden  v.  State,  69  Ga. 
731. 

Assignments  of  error  should  be  spe- 
cific. Central,  etc.  R.  Co.  v.  Potter,  120 
Ga.  343,  47  S.  E.  924. 

96.  Minot  v.  Cumberland  County 
Comrs.,   28  Me.   121. 

Under  a  statute  in  Georgia  requiring 
that  the  petition  for  certiorari  shall 
plainly  and  distinctly  set  forth  the 
error  complained  of,  assignment  that 
petitioners  "objected  to  the  judgment 
of  said  court  and  still  object,  and  say 
the  same  was  error,  and  as  such  assign 
it"  (Papworth  v.  City  of  Fitzgerald, 
111  Ga.  54,  36  S.  E.  311),  or  "that  the 
judgment  was  contrary  to  law,  truth 
and  justice,"  were  held  too  general, 
and  not  sufficient  assignments  of  error. 
Taft  Co.  v.  Smith,  112  Ga.  196,  37  S. 
E.  424. 

Assignment  that  the  statutes  under 
which  the  action  below  were  uncon- 
stitutional and  void  held  too  indefinite. 
Newkirk  V.  Southern  R.  Co.,  120  Ga. 
1048,  48  S.  E.  426;  Savannah,  etc.  R. 
Co.  v.  Gill,  118  Ga.  737,  45  S.  E.  623. 

97.  Chambers  v.  Lewis,  9  Iowa  583; 
Henkle  v.  Bussey,  50  La.  Ann.  1135, 
24  So.  240. 

98.  Borough,  etc.  v.  MeGinnis,  72  N. 
J.  L.  444,  60  Atl.  1125;  State  r.  Treas- 
urer, 68  N.  J.  L.  201,  52  Atl.  233;  State 


v.  Freeholders,  56  N.  J.  L.  459,  29  Atl. 
331. 

It  has  also  been  held  in  Georgia  that 
where  all  of  the  record  and  evidence, 
and  the  judgment  of  the  trial  court, 
are  present  in  the  petition,  it  is  suffi- 
cient to  assign  that  the  judgment  is 
"contrary  to  the  law  and  the  evidence, 
and  without  either  to  support  it." 
Harwell  v.  Marshall,  125  Ga.  451,  54 
S.  E.  93;  Mathews  v.  Parker,  124  Ga. 
144,  52  S.  E.  322. 

99.  Cal. — Smith  v.  Los  Angeles  Su- 
perior Court,  97  Cal.  348,  32  Pae.  322. 
111.— Clark  v.  City  of  Chicago,  233  111. 
113,  84  N.  E.  170;  Drainage  Conn-,  r. 
Volke,  163  111.  243,  45  X.  E.  415;  Hyslop 
v.  Finch,  99  111.  171.  W.  Va.— Bee  v. 
Seaman,  36  W.  Va.  3S1,  15  S.  E.  173. 
Wis. — State  V.  Milwaukee  County,  58 
Wis.  4,   16  N.   W.   21. 

1.  Schlosser  v.  Comrs.,  235  111.  214, 
85  N.  E.  195;  Drainage  Comrs.  r. 
Volke,  163  111.  243,  45  \.  E.  415;  Hys- 
lop v.  Finch,  99  111.  171;  Peters 
Lawrence,  20  111.  App.  631;  SowJes  V. 
Bailey,  69  Vt.  277,  37  Atl.  851. 

It  has  even  been  held  that  "courts, 
by  analogy,  have  establisned"  »uch 
limitation.  Clark  r.  Citv  of  Chicago, 
233  111.  113,  84  N.  E.  170. 

A  party  may  be  estopped  from  the 
remedy  of  certiorari  by  his  laches  in 
invoking  it  where  the  rights  of  third 
parties  have  so  intervened  that  they 
could  not  be  placed  in  statu  quo  were 
the  proceedings  below  invalidated. 
Sowles  v.  Bailey,  69  Vt.  277,  37  Atl. 
751. 
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2.  In  Absence  of  Statute.  —  Application  for  the  writ  of  certiorari 
must  be  made  within  a  reasonable  time  after  the  act  which  is  sought 
to  be  reviewed  has  been  committed.2 

What  is  such  delay  as  will  defeat  the  right  to  the  writ  is  governed 
in  a  large  measure  by  the  circumstances  of  the  particular  case.3 

Effect  of  Public  Interest.  —  The  rule  of  laches  relative  to  applications 
for  the  writ  is  enforced  with  particular  strictness  where  public  incon- 
venience might  result  from  setting  aside  the  proceedings  below.4 


2.  D.  C. — Guy  v.  District  of  Colum- 
bia, 25  App.  Cas.  117.  N.  H.— State  v. 
Bishop,  3  N.  H.  312.  N.  J.— State  v. 
Township  of  Union,  44  N.  J.  L.  599; 
Overseers  of  Bethlehem  v.  Overseers, 
etc.,  26  N.  J.  L.  210.  N.  Y.— People  v. 
Police  Comrs.,  82  N.  Y.  506;  People  v. 
New  York,  etc.  Comrs.,  77  N.  Y.  605. 
N.  C— Bowman  v.  Foster,  33  N.  C.  47. 
Tenn. — Gillam  v.  Looney,  1  Heisk.  319. 
Wash. — Spooner  v.  Seattle,  6  Wash. 
730,  33  Pac.  963. 

Arkansas. — Where  no  efforts  have 
been  made  to  enforce  a  judgment,  mere 
delay  of  thirteen  months  has  been  held 
to  defeat  the  writ.  Lyons  v.  Green, 
68  Ark.  205,  56  S.  W.  1075. 

Time  of  the  Essence. — Time  has  al- 
ways been  considered  an  important  cir- 
cumstance in  the  application  for  the 
writ,  and  such  application  should  be 
made  as  soon  as  possible  after  the  ac- 
tion sought  to  be  reviewed.  Dousm  v. 
St.  Paul,  22  Minn.  387;  Poe  V.  Machine 
Wks.,   24  W.  Va.   517. 

3.  Keys  v.  Marin  County,  42  Ca!. 
252. 

Unexcused  Laches. — An  applicant  for 
certiorari  must  act  promptly,  and  the 
right  to  the  writ  is  defeated  by  the 
unexcused  delay  or  negligence  of  peti- 
tioner. Cal. — Hagar  v.  Suprs.  of  Yolo 
County,  47  Cal.  222.  Til.— Clark  v.  City 
of  Chicago,  233  111.  113,  84  N.  E.  170; 
City  of  Chicago  v.  Condell,  224  111.  595, 
79  N.  E.  954;  Dye  v.  Noel,  85  111.  290. 
N.  J.— Livelli  V.  Hoboken,  78  N.  J.  L. 
245,  73  Atl.  77.  W.  Va. — Poe  v.  Machine 
Wks.,  24  W.  Va.  517. 

The  court,  in  the  exercise  of  its  dis- 
cretion in  granting  or  withholding  the 
writ,  will  not  aid  the  party  after  con- 
siderable delay  unless  satisfied  that 
such  delay  was  not  due  to  his  fault  or 
negligence.  City  of  Detroit  v.  Murphv, 
95*  Mich.  531,  55  N.  W.  441;  Ice  Mfg. 
Co.  v.  Ealeigh  E.  Co.,  125  N.  C.  17, 
34   S.  E.   100. 

4.  Ark. — Johnson   v.   West,    89    Ark. 


604,  117  S.  W.  770.  111.— Deslauries  v. 
Soucie,  222  111.  522,  78  N.  E.  799,  113 
Am.  St.  Eep.  432.  Mich.— At  lee  v. 
Board  of  Suprs.,  94  Mich.  562,  54  N.  W. 
380;  Perrizo  v.  Kesler,  93  Mich.  280, 
53  N.  W.  391;  Parman  v.  School  In- 
spectors, 49  Mich.  63,  12  N.  W.  910. 
N.  J.— State  v.  Eutherford,  52  N.  J.  L. 
501,  20  Atl.  60;  State  v.  Passaic,  38 
N.  J.  L.  171;  State  v.  Board,  37  N.  J.  L. 
335.  N.  Y. — Elmendorf  v.  New  York, 
25  Wend.  693. 

Public  Contracts  and  Expenditures. 
Where  public  contracts  have  been 
carried  out  and  public  money  expended, 
one  who  has  stood  by  with  knowledge 
thereof  is  estopped  from  attacking  the 
preliminary  proceedings  leading  up  to 
the  authorization  of  such  contracts 
and  expenditures.  Sea  Isle  Eealtv  Co. 
v.  Sea  Isle  City  (N.  J.  L.),  75  Ath  173; 
Broadhead  v.  Board  of  Freeholders,  72 
N.  J.  L.  118,  60  Atl.  37;  Allen  v.  Board 
of  Freeholders,  72  N.  J.  L.  116,  60  Atl. 
36;  Eoselle  v.  Neptune  Citv,  68  N.  J. 
L.  509,  53  Atl.  199;  Hildreth  v.  Euth- 
erford, 52  N.  J.  L.  501,  20  Atl.  60. 

Where  a  party  has  knowledge  of 
money  spent  under  an  ordinance  he 
cannot  afterwards  review  such  ordin- 
ance  by  certiorari.  Duffy  v.  Mayor,  etc. 
(N.  J.  L.),  79  Atl.  603. 

Taxes. — A  tax  ordinance  may  not  be 
reviewed  when  application  for  the  writ 
is  made  after  the  taxes  are  assessed 
and  the  ordinance  affirmed.  Carling  v. 
Mayor  of  Hoboken,  64  N.  J.  L.  223,  44 
Atl.   950. 

It  seems  that  the  rule  with  Tegard 
to  the  assessment  of  taxes  is  subject 
to  the  exception  that  laches  is  no  bar 
where  the  objection  to  the  assessment 
is  based  on  the  unconstitutionality  of 
the  law  authorizing  it.  Culver  v.  Mayor, 
etc.,   45   N.  J.  L.   256. 

Dismissal  from  Office. — After  delay 
of  eighteen  months  it  is  too  late  to 
attempt    to    review    a    dismissal    from 


Vol.  IV 


CERTIORARI 


yi3 


3.  Statutory  Limitations.  —  Where  statutory  provision  is  made  as 
to  the  time  in  which  certiorari  proceedings  may  be  had,  a  writ  issued 
after  the  time  has  expired  will  be  quashed.'  But  it  has  been  held 
that  no  question  of  laches  is  involved  if  the  writ  is  issued  at  any  time 
within  the  period  prescribed  by  statute.6 

1.  Dismissal  of  Petition.  —  1.  Nature  of  the  Motion.  —  A  mo- 
tion to  dismiss  the  petition  is  in  the  nature  of  a  special  demurrer  to 
the  petition.7 

2.  Grounds.  —  In  the  absence  of  a  proper  answer  to  the  writ,  and 
of  a  motion  looking  to  obtaining  such  answer,  the  petition  for  the 
writ  will  be  dismissed.8 

IV.  THE  BOND.  —  A.  Necessity  for  Bond.  —  1.  On  Applica- 
tion for  Remedial  Writ.  —  In  some  jurisdictions,  the  statutes  require 
a  bond  to  be  filed  with  the  petition  for  certiorari,  conditioned  for  the 
performance  of  the  judgment  below  in  case  judgment  is  against  the 
applicant,  and  to  secure  costs.  This  is  usually  a  condition  precedent 
to  the  issuance  of  the  writ.9 


office  by  certiorari.  Noe  v.  Town  Coun- 
cil  (N.  J.),  37  Atl.  439. 

Municipality  Purchasing  Land. — A 
delay  of  nearly  a  year  after  a  muni- 
cipality has  ordered  the  purchase  of 
land  and  more  than  eight  months  after 
the  expenditure  of  the  money  defeats 
the  right  to  certiorari.  Coward  v. 
Mayor,  etc.,  67  N.  J.  L.  470,  51  Atl. 
490. 

5.  Brown  v.  Independent  School 
Dist.    (Pa.),  16  Atl.  32. 

Dependency  of  void  proceedings  does 
not  suspend  the  statute  of  limitations 
in  which  certiorari  should  be  brought. 
Carpenter  v.  Southern  E.  Co.,  112  Ga. 
152,  37  S.  E.  186;  O'Keefe  v.  Cotton, 
102   Ga.   516,  27   S.   E.   663. 

New  York. — Keview  of  the  determin- 
ation of  a  body  or  officer  should  be 
within  four  calendar  months  thereafter 
Code  Civ.  Proc.  2125. 

Oregon. — Six  months  after  the  deter- 
mination complained  of  is  conclusive 
limitation  as  to  the  time  in  which  writ 
can  be  granted.  Oregon,  etc.  Co.  v. 
Coos  County,  30  Ore.  308,  47  Pac.  852. 

6.  Eeeves  v.  Jones,  74  N.  J.  L.  330, 
66  Atl.  113.  But  see  Willson  v.  Gifford, 
42   Mich.   454,  4  N.   W.   170. 

7.  Cedar  Eapids,  etc.  E.  Co.  v.  Cum- 
mins, 125  Iowa  430,  101  N.  W.  176. 

8.  Fain  v.  Shy,  115  Ga.  765,  42  S.  E. 
94. 

In  such  cases  plaintiff  in  certiorari 
is  in  fault  in  failing  to  make  motion 
in  due  time,  and  dismissal  is  made  by 
reason  of  his  laches,  and  not  by  reason 


of  the  failure  of  the  officer  below  to 
file  his  answer.  Sutton  v.  State,  120  Ga. 
856,  48   S.   E.   342. 

9.  Ga. — Cole  v.  Thurman,  119  Ga. 
55,  45  S.  E.  718.  N.  C— Weber  v.  Tay- 
lor, 66  N.  C.  412.  Tex.— Buchanan  v. 
Bilger,  64  Tex.  589. 

In  Georgia  a  writ  of  certiorari  in 
civil  cases  may  not  be  issued  until 
after  the  party  applying  for  same  or 
his  agent  or  attorney  shall  have  filed 
with  the  clerk  of  the  superior  court  a 
bond  with  good  security,  or  shall  make 
and  file,  with  the  petition  for  certior- 
ari, affidavit  that  he  is  advised  and 
believes  that  he  has  good  cause  for 
the  writ,  and  that,  owing  to  his  pov- 
erty, he  is  unable  to  pay  the  costs  or 
give  security.  Stover  v.  Doyle,  114  Ga. 
85,  39  S.  E.  939;  Hamilton  v.  Phoenix 
Ins.  Co.,  107  Ga.  728,  33  S.  E.  705; 
Georgia  Civ.   Code,  Pars.   4639,   4641. 

Issuance  of  the  writ  without  such  a 
bond  is  void,  and  the  writ  is  not 
amendable  in  the  higher  court.  Stover 
v.  Doyle,  114  Ga.  85,  39  S.  E.  939;  Car- 
penter v.  Southern  E.  Co.,  112  Ga.  152, 
37  S.  E.  186;  Hamilton  v.  Pheuix  Ins. 
Co.,  107  Ga.  728,  33  S.  E.  705;  Simp- 
kins  v.  Johnson,  3  Ga.  App.  437,  60 
S.   E.   202. 

Bond  required  by  statute  is  a  condi- 
tion precedent  to  the  issuance  of  the 
writ,  and  it  must  affirmatively  appear 
in  the  petition  that  the  statutory  bond 
has  been  given,  or  pauper  affidavit  in 
lieu  thereof  filed.  Smith  v.  Citv  of 
Washington,  4  Ga.   App.   514,   61   S.  E. 
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2.  On  Application  for  Ancillary  Writ.  —  At  common  law  no  bond 
was  necessary  to  give  the  effect  of  a  supersedeas  to  the  writ,  but  it 
might  be  required  in  the  discretion  of  the  court.10 

3.  On  Appeal  In  Forma  Pauperis.31  —  Where  affidavit  in  forma 
pauperis  is  allowable  in  lieu  of  bond  by  statute,  such  affidavit  must 
substantially  meet  the  requirements  of  the  statute,12  and  is  not  amend- 
able.13 

B.  Form  and  Execution  of  Bond.  —  1.  Approval  of  Bond. 
The  statutory  bond  must  be  approved  by  the  judge  or  justice  of  the 
court  in  which  the  case  was  tried,  and  without  such  approval,  appli- 
cation for  the  writ  is  a  nullity.14 

2.  Seal.  —  The  bond  should  be  under  seal15 — a  certiorari  bond 
containing  no  seal  is  void.16 

3.  Signature.  —  All  the  parties  or  their  duly  authorized  agents  or 
attorneys  should  sign  the  bond.17 


923;  Poulos  V.  City  of  Atlanta,  4  Ga. 
App.  567,  61  S.  E.  1128.  See  affidavit  in 
Forma   Pauperis,   infra. 

10.  Webb  v.  McPherson,  142  Ala. 
540,  38  So.  1009;  Case  v.  Shepherd,  2 
Johns.  Cas.    (N.  Y.)    27. 

In  West  Virginia  it  is  provided  by 
statute  that  the  writ  of  certiorari 
shall  not  operate  to  suspend  the  judg- 
ment or  order  removed  thereby,  or  pro- 
ceedings thereunder,  except  in  criminal 
cases,  until  the  party  applying  there- 
for, or  someone  for  him,  shall  file  in 
the  office  of  the  clerk  of  the  circuit 
court  a  bond  payable  to  the  state  with 
security  approved  by  the  clerk  in  a 
penalty  prescribed  by  the  court  or 
judge  awarding  the  writ,  conditioned 
to  perform  and  satisfy  such  judgment 
as  may  be  rendered  or  made  by  the  cir- 
cuit court,  and  to  pay  all  such  damages 
as  may  be  awarded  to  any  party  by 
such  court  or  judge,  with  such  further 
conditions  as  such  court  or  judge  may 
provide.  Code,  ch.  110,  par.  5,  Serial 
No.  3603. 

11.  See  supra,  TV,  A. 

12.  Hill  v.  State,  115  Ga.  833,  42  S.  E. 
£86. 

Guardian  making  such  affidavit  must, 
state  for  whom  he  is  guardian.  Reese 
v.  Ryals,  112  Ga.  910,  38  S.  E.  345. 

13.  Simpkins  v.  Johnson,  3  Ga.  App. 
437,  60   S.   E.   202. 

14.  Stover  v.  Doyle,  114  Ga.  '85,  39 
S.  E.  939;  Carpenter  v.  Southern  R.  Co., 
112  Ga.  152,  37  S.  E.  186;  Wingard  v. 
Southern  R.  Co.,  109  Ga.  177,  34  S.  E. 
275;  Hamilton  v.  Phenix  Ins.  Co.,  107 
Ga.  728,  33  S.  E.  705. 


While  no  form  of  certificate  is  pre- 
scribed, the  record  itself  must  show 
such  acceptance  and  approval,  and  it 
is  not  sufficient  that  the  judge  or  jus- 
tice mentally  approved  the  same  at  the 
time  it  was  offered,  nor  is  an  entry  of 
approval  at  the  time  of  the  trial  in 
the  superior  court  nunc  pro  tunc  allow- 
able. Wimberly  v.  Macon,  etc.  R.  Co., 
115  Ga.  702,  42  S.  E.  38;  Dykes  v. 
Twiggs  County,  115  Ga.  698,  42  S.  E. 
36. 

A  certificate  of  the  magistrate  upon 
the  bond  that  the  costs  had  been  paid 
is  not  sufficient  evidence  of  his  approv- 
al of  the  bond.  Wingard  v.  Southern  R. 
Co.,  109  Ga.  177,  34  S.  E.  275. 

15.  King,  etc.  v.  Cantrell,  4  Ga.  App. 
263,   61   S.   E.   144. 

16.  Skinner  v.  McCarty,  2  Port. 
(Ala.)   19. 

17.  By  Joint  Petitioner. — It  has 
been  held  that  joint  petitioners  in  non- 
severable causes  of  action  should  both 
sign  the  bond.  Harwell  v.  Marshall,  125 
Ga.  451,  54  S.  E.  93. 

By  Agent. — A  statute  authorizing 
the  bond  to  be  signed  by  agent  or  at- 
torney implies  an  agent  who  is  auth- 
orized to  represent  the  party  in  the 
particular  case  where  review  is  sought. 
Alabama,  etc.  R.  Co.  V.  Stevens,  116 
Ga.  790,  43  S.  E.  46.  See  also  Harwell 
v.   Marshall,   125   Ga.   451,   54   S.   E.   93. 

But  ordinarily  execution  of  a  bond 
by  a  corporate  agent  apparently  auth- 
orized will  be  prima  facie  presumed. 
Foley  Mfg.  Co.  v.  Bell,  4  Ga.  App.  447, 
61  S.  E.  856;  New  York  Life  Ins.  Co. 
v.  Rhodes,  4  Ga.  App.  25,  60  S.  E.  828. 
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C.  Sureties.  —  The  number  of  sureties  required  on  the  bond  varies 
in  the  different  jurisdictions.18 

Termination  of  Surety's  Liability. — A  surety's  liability  terminates 
when  certiorari  is  sustained,  and,  under  the  practice  in  Georgia,  he 
may  become  surety  on  a  subsequent  bond  in  the  same  case.10 

D.  Practice  in  Case  Bond  Is  Defective.  —  A  defective  bond  is 
not  ordinarily  ground  for  dismissal  unless  the  applicant  fails  or  re- 
fuses to  give  a  new  one.20 

Waiver.  —  Failure  to  make  a  motion  to  dismiss  amounts  to  a  waiver 
of  objections  to  bond.21 

V.  GROUNDS  FOR  ISSUANCE  OF  WRIT.  — A.  In  General. 
Proceedings  wherein  certiorari  is  proper  cannot  be  defined  particu- 
larly or  fixed  rules  laid  down,  as  each  case  is  governed  in  a  large 
measure  by  the  facts  and  circumstances  peculiar  to  itself,  and  pro- 
ceedings reviewable  by  certiorari  are  such  as,  in  their  very  nature, 
cannot  be  described  except  by  the  use  of  general  terms,  because  they 
are  proceedings  not  in  accordance  with  the  ordinary  course  of  the 
common  law,  but  anomalous,  various  in  number  and  unusual  in  kind.22 

In  some  states  statutes  have  been  passed  preserving  the  writ  in  the 
same  cases  in  which  it  was  issued  at  common  law.23 

Certiorari,  unlike  appeal,24  always  lies  unless  expressly  taken  away,25 
and  it  requires  very  strong  words  in  a  statute  to  defeat  the  writ,  as 
certiorari  is  an  extremely  beneficial  remedy  in  its  power  to  keep  in- 
ferior tribunals  within  the  bounds  of  their  jurisdiction.28 

B.  To  Inquire  Into  Jurisdiction  of  Inferior  Courts.  —  The 
principal  function  of  a  writ  of  certiorari  as  a  remedial  writ  is  to  keep 
inferior  tribunals  within  the  bounds  of  their  jurisdiction,  and  the 
better  rule  seems  to  be  that  the  writ  lies  in  two  classes  of  cases :  First, 
where  it  is  shown  that  the  inferior  court  or  tribunal  has  exceeded  its 
jurisdiction;  and,  second,  where  it  is  shown  that  the  inferior  court  or 


18.  Foster  V.  Blount,  1  Overt.  (Tenn.) 
343;   Mays  v.  Lewis,  4  Tex.  1. 

19.  Woodliff  v.  Bloodworth,  121  Ga. 
456,  49  S.  E.  2S9;  Western  &  A.  E.  Co. 
v.  Carder,  120  Ga.  460,  47  S.  E.  930. 

20.  Ala. — Davis  v.  Calhoun,  24  Ala. 
437.  Tenn. — Jennings  V.  Pray,  8  Yerg. 
85.  Tex. — Edmiston  v.  Edwards,  31  Tex. 
172. 

Where  the  writ  is  issued  without  a 
duly  approved  bond,  motion  to  dismiss 
will  lie.  Wingard  v.  Southern  R.  Co., 
109  Ga.  177,  34  S.  E.  275;  Hamilton  v. 
Phenix  Ins.  Co.,  107  Ga.  728,  33  S.  E. 
705. 

21.  Howth  v.  Shumard  (Tex.),  40 
S.  W.  1079. 

22.  Wheeling,  etc.  Co.  V.  Triadel- 
phia,  58  W.  Va.  487,  52  S.  E.  499,  4 
L.   R.  A.   (N.  S.)   321. 

23.  People    v.    McClellan,    94    N.    Y. 


Supp.   1107;    Cushwa  v.   Lamar,   45   W. 
Va.  326,  32  S.  E.  10. 

'"There  are  two  distinct  classes  of 
cases  in  which,  according  to  the  stat- 
utes of  West  Virginia,  certiorari  is  the 
proper  remedy.  1st. — All  that  class  of 
cases  in  which  the  writ  was  proper  at 
common  law.  2nd. — Civil  cases  wherein 
the  writ  was  made  a  substitute  for  the 
writ  of  error."  Cushwa  v.  Lamar,  45 
W.  Va.  326,  32   S.  E.   10. 

To  Review  Contested  Election.  — 
Cushwa  v.  Lamar,  45  W.  Va.  326,  32 
S.   E.  10. 

24.  See  the  title  "Appeals,"  Vol. 
2,  p.  134. 

25.  Ritter  v.  Kunkle,  39  N.  J.  L.  259; 
Rex  v.  Cashiobury,  3  Dowl.  &  R.  35; 
16  E.  C.  L.  132. 

26.  Town  of  Davis  V.  Davis,  40  W. 
Va.  464,  470,  21   S.   E.   906. 
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tribunal  has  proceeded  illegally,  and  that  no  appeal  or  writ  of  error 
will  lie,  and  no  other  mode  directly  reviewing  the  proceeding  is  pro- 
vided.27 


27.  U.  S—  Harris  «.  Barber,  129  U. 
S.  366,  9  Snp.  Ct.  314,  32  L.  ed.  697; 
Ewing  v.  St.  Louis,  5  Wall.  413,  13  L. 
ed.  657.  Ala. — Independent  Pub.  Co. 
17.  American  Press  Assn.  102  Ala.  475, 
15  So.  947;  McAlliley  v.  Horton,  75 
Ala.  491;  Camden  v.  Bloch,  65  Ala.  236. 
Ariz. — Territory  v.  Doan,  7  Ariz.  89, 
60  Pac.  893;  Reilly  v.  Tyng,  1  Ariz. 
510,  25  Pac.  798.  Ark.— St.  Francis 
County  v.  Roleson,  66  Ark.  139,  49  S. 
W.  351;  Sumerow  v.  Johnson,  56  Ark. 
85,  19  S.  W.  114;  Burgett  i?.  Apper- 
son,  52  Ark.  213,  12  S.  W.  559;  Street 
17.  Stuart,  3'8  Ark.  159;  Phelps  v.  Buck, 
40  Ark.  219;  Baskins  V.  Wylds,  39  Ark. 
347;  Flournoy  v.  Payne,  28  Ark.  87; 
In  re  Buckner,  9  Ark.  73.  Cal. — Bor- 
chard  v.  Board  of  Supervisors,  144  Cal. 
10,  77  Pac.  708;  Brown  v.  San  Fran- 
cisco', 124  Cal.  274,  57  Pac.  82;  Buck- 
ley 17.  Superior  Court,  96  Cal.  119,  31 
Pac.  8;  Carpenter  17.  Superior  Court,  75 
Cal.  596;  19  Pac.  174;  Maxwell  v. 
Stanislaus  County,  53  Cal.  389;  Ben- 
nett 17.  Wallace,  43  Cal.  25;  Central 
Park  Co.  v.  Placer  Co.,  43  Cal.  365; 
Will  v.  Sinkwitz,  39  Cal.  570;  Murray 
v.  Mariposa  County,  23  Cal.  492;  Hen- 
shaw  v.  Butte  County,  19  Cal.  150; 
People  v.  Hester,  6  Cal.  679;  Clary  17. 
Hoagland,  5  Cal.  476.  D.  C. — United 
States  17.  Mills,  11  App.  Cas.  500; 
Bradshaw  v.  Earnshaw,  11  App.  Cas. 
495;  District  of  Columbia  v.  Wash- 
ington, etc.  Co.,  3  Mackey  343;  Bates 
17.  District  of  Columbia,  1  MacArthur 
433.  Fla  —  Mernaugh  17.  Orlando,  41 
Fla.  433,  27  So.  34;  Jacksonville,  etc. 
v.  Boy,  34  Fla.  389,  16  So.  290.  Ga.— 
Barrett  17.  Jackson,  38  Ga.  181;  Chip- 
man  17.  Barron,  2  Ga.  220.  Idaho. — 
Nordyke.  etc.  Co.  17.  McConkey,  7 
Idaho  562,  64  Pac.  893;  Cummings  v. 
Steele,  6  Tdaho  666,  59  Pac.  15;  Levan 
v.  Third  Dist.  Court,  4  Idaho  667,  43 
Pac.  574;  People  v.  Lindsay,  1  Idaho 
394.  111.— Southworth  v.  Board  of 
Education,  238  111.  190,  87  N.  E.  403; 
Bell  v.  Mattoon  Water  Works,  etc.  Co. 
235  111.  218,  85  N.  E.  214;  People  17. 
Superior  Court,  234  111.  186,  84  N.  E. 
875;  Powell  17.  Bullis,  221  111.  379,  77 
N.  E.  575;  Joyce  17.  Chicago,  216  111. 
466,  75  N.  E.  184;  White  17.  Wagar,  185 
111.   195,  57   N.   E.   26,  50  L.   R.   A.   60; 
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People  v.  Lindblom,  182  111.  241,  55  N. 
E.  358;  Glennon  v.  Brittoh,  155  111. 
232,  40  N.  E.  594;  Smith  v.  Highway 
Comrs.,  150  111.  385,  36  N.  E.  967; 
Whittaker  v.  Venice,  150  111.  195,  37  N. 
E.  240;  Lees  17.  Drainage  Comrs.,  125 
111.  47,  16  N.  E.  915;  Hamilton  17. 
Harwood,  113  111.  154;  Gerdes  17.  Cham- 
pion, 108  111.  137;  Donahue  17.  Will 
County,  100  111.  94;  Hvslop  17.  Finch, 
99  111.  171;  Comrs.  v.  Harper,  38  111. 
103;  Doolittle  v.  Galena,  etc.  Co.,  14 
111.  381;  People  v.  Wilkinson,  13  111. 
660;  Savage  v.  Board  of  Comrs.,  10  111. 
App.  204.  la. — Bardes  17.  Hutchinson, 
113  Iowa  610,  85  N.  W.  797;  Butter- 
field  V.  Treichler,  113  Iowa  328,  85  N. 
W.  19;  LeGrand  17.  Fairall,  86  Iowa  211, 
53  N.  W.  115;  Smith  v.  Powell,  55  Iowa 
215,  7  N.  W.  602;  State  17.  Roney,  37 
Iowa  30;  Coburn  v.  Mahaska  County, 
4  G.  Gr.  242.  La.— Welsh  17.  New  Or- 
leans R.  Co.,  128  La.  ,  55  So.  338; 

State  v.  Rost,  52  La.  Ann.  984,  27  So. 
365;  State  V.  Voorhies,  50  La. 'Ann.  671, 
23  So.  871;  State  17.  Monroe,  50  La. 
Ann.  642,  23  So.  608;  State  v.  Ellis, 
43  La.  Ann.  825,  9  So.  639;  State  17. 
Houston,  40  La.  Ann.  393,  4  So.  50,  8 
Am.  St.  Rep.  532;  State  v.  Judge,  34 
La.  Ann.  741.  Me. — White  17.  Lincoln 
County,  70  Me.  317;  Levant  17.  Peno 
scot  County,  67  Me.  429;  Goodwin  17 
Sagadahoc  Comrs.,  60  Me.  328;  In  re 
West  Bath,  36  Me.  74;  Bangor  17 
Comrs.,  30  Me.  270;  Goodwin  v.  Hallo 
well,  12  Me.  271.  Md  —  Gaither  v. 
Watkins,  66  Md.  576,  8  Atl.  464;  Will 
iamson  17.  Carnan,  1  Gill  &  J.  184 
Mass.— Old  Colony  R.  Co.  v.  Fall  River 
147  Mass.  455.  18  N.  E.  425;  Locke  17 
Lexington,  122  Mass.  290;  In  re  Fay 
15  Pick,  243.  Mich. — Fillmore  v.  Van 
horn,  88  N.  W.  69;  White  v.  Boyce, 
Mich.  349,  50  N.  W.  302;  North  v.  Jos 
lin,  59  Mich.  624,  26  N.  W.  810;  Cur 
ran  v.  Norris,  58  Mich.  512,  25  N.  W 
500;  Whitford  v.  Judee,  etc.,  53  Mich 
130,  18  N.  W.  593;  Null  V.  Zierle,  52 
Mich.  540,  18  N.  W.  348;  Dunlap  17, 
Toledo,  etc.  R.  Co.,  46  Mich,  190,  9  N 
W.  249.  Miss.— Tabler,  Creedup  &  Co 
v.  Bryant,  62  Miss.  350.  Mo.— State 
v.  Revnolds,  190  Mo.  578,  89  S.  W 
877;  State  17.  Bland,  168  Mo.  1,  67  S.  W. 
580;  State  17.  Shelton,  154  Mo.  670,  55 
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Acting  In  Excess  of  Jurisdiction.  —  To    warrant    the    issuance    of    the 
writ,  an  entire  want  of  jurisdiction  is  not  necessary,  as  certiorari  lies 


S.  W.  1008,  50  L.  R.  A.  798;  State  V. 
Edwards,  104  Mo.  125,  16  S.  W.  117; 
State  v.  Moniteau  County  Court,  45 
Mo.  App.  387.  Mont. — State  v.  Sec- 
ond-Judicial District  Court,  24  Mont. 
494,  62  Pac.  820;  State  v.  Sixth  Judi- 
cial District  Court,  22  Mont.  449,  57 
Pac.  89,  74 'Am.  St.  Rep.  618;  State  v. 
Ravalli  County,  21  Mont.  469,  54  Pac. 
939;  State  v.  Second  Judicial  District 
Court,  18  Mont.  481,  46  Pac.  259.  Nev. 
In  re  Wixom,  12  Nev.  219;  Phillips  v. 
Welch,  12  Nev.  158;  Maynard  v.  Hadley, 
2  Nev.  313.  N.  Y  —  Fredericks  v.  Hoff- 
meister,  62  N.  J.  L.  565,  41  Atl.  722; 
Jackson  v.  Newark,  53  N.  J.  Eq.  322, 
31  Atl.  233;  Mowery  V.  Camden,  49  N. 
J.  L.  106,  6  Atl.  438;  State  v.  Jersey 
City,  34  N.  J.  L.  390;  Stevenson  v. 
Phillips,  21  N.  J.  L.  70;.  Griscom  v. 
Gilmore,  15  N.  J.  L.  475;  Pierson  V. 
Pierson,  7  N.  J.  L.  125.  N.  M. — In  re 
Lewisohn,  9  N.  M.  101,  49  Pac.  909; 
Territory  v.  Valdez,  1  N.  M.  533.  N. 
Y.—In  re  Fitch,  147  N.  Y.  334,  41  N. 
E.  699;  People  v.  Jones,  112  N.  Y.  597, 
20  N.  E.  577,  21  N.  Y.  St.  820;  Peo- 
ple v.  Harris,  63  N.  Y.  391;  People  v. 
Highway  Comrs.,  30  N.  Y.  72;  Peo- 
ple v.  Wheeler,  21  N.  Y.  '82;  People  v. 
Daly,  67  Barb.  325;  People  v.  New 
York,  5  Barb.  43;  People  v.  Nash,  15 
N.  Y.  Supp.  29,  38  N.  Y.  St.  730;  Hand- 
ley  v.  Mayor  of  New  York,  7  Abb.  Pr. 
11,  16  How.  Pr.  228;  Starr  v.  Roches- 
ter, 6  Wend.  564;   Wildy  v.  Washburn, 

16  Johns.  49.     Ohio. — Frazer  v.  Furcher, 

17  Ohio  260;  Nichol  V.  Patterson,  4 
Ohio  200.  Ore. — Garnsey  v.  County 
Court,  33  Ore.  201,  54  Pac.  539,  1089; 
Hill  v.  State,  23  Ore.  446,  32  Pac.  160; 
Selby  v.  Portland,  14  Ore.  243,  12  Pac. 
377,  58  Am.  Rep.  307;  Poppleton  v. 
Yamhill  County,  8  Ore.  337;  Long  V. 
Sharp,  5  Ore.  438.  Pa. — Hagerty's 
Case,  4  Watts  305;  Herrigas  v.  Mc- 
Gill,  1  Ash.  152;  Spidle  v.  Robison,  2 
Pa.  Co.  Ct.  642;  Pagett  v.  Truby,  1  Pa. 
Co.  Ct.  596.  S.  C— State  v.  Marshall, 
24  S.  C.  507;  Ex  parte  Schmidt,  24  S. 
C.  363.  Tenn. — Havden  v.  Memphis, 
100  Tenn.  582,  47  S.  W.  182;  Tomlin- 
son  v.  Board  of  Equalization,  88  Tenn. 
1,  12  S.  W.  414,  6  L.  R.  A.  207;  State 
v.  Shelvy  County,  etc.,  16  Lea  240; 
Cooper  v.  Summers,  1  Sneed  452; 
Cowan's    Case,    1    Overt.    310.      Tex.— 


Flanagan  v.  Pierce,  27  Tex.  78.  Utah. 
Hoffman  v.  Lewis,  31  Utah  179,  87 
Pac.  167;  Hansen  v.  Anderson,  21  Utah 
286,  61  Pac.  219.  Vt.— Pomfret  v. 
Hartford,  42  Vt.  134.  Wash.— Wood- 
bury v.  Henningsen,  11  Wash.  12,  39 
Pac.  243;  Taylor  v.  Ringer,  3  Wash. 
Ter. >  539,  19  Pac.  147.  Wis.— Starry 
v.  State,  115  Wis.  50,  90  N.  W.  1014; 
State  v.  Forest  County,  74  Wis.  610,  43 
N.  W.  551;  Gaertner  v.  Fond  du  Lac, 
34  Wis.  497;  Stokes  v.  Knarr,  11  Wis. 
389. 

Alabama. — Originally,  certiorari  was 
only  available  to  review  questions  of 
jurisdiction,  but  now  held  it  may  be 
used  to  consider  and  determine  legal 
questions  affecting  the  merit's.  Ex 
parte  Dickens,  162  Ala.  272,  50  S9.  218. 

The  functions  of  the  writ  of  certio- 
rari at  common  law  extended  to  ques- 
tions of  jurisdictions  of  the  inferior 
tribunal,  as  well  as  the  regularity  of 
the  proceedings.  Adams  v.  City  of 
Troy   (Ala.),  56  So.  82. 

California. — Writ  of  review  extends 
only  to  determination  whether  an  in- 
ferior court  has  regularly  exercised  its 
jurisdiction.  Code  Civ.  Proc.  par. 
1074. 

Idaho. — Scope  limited  to  determina- 
tion whether  the  inferior  tribunal  has 
regularly  pursued  the  authority  given 
it.  Rev.  St.  1887,  par.  4962,  4968;  Me- 
Connell  v.  State  Board,  etc.,  11  Idaho 
652,  83  Pac.  494. 

Montana. — By  statute  writ  of  re- 
view cannot  extend  further  than  to  de- 
termine whether  the  inferior  tribunal 
regularly  pursued  its  authority.  Code 
Civ.  Proc.  1947;  State  v.  Justice  Court, 
31  Mont.  258,  78  Pac.  498. 

West  Virginia. — The  rule  has  been 
laid  down  that  where  the  writ  issues 
to  a  court  which  proceeds  according 
to  the  common-law,  only  errors  and  de- 
fects which  go  to  the  jurisdiction  will 
be  inquired  into;  but  where  the  infer- 
ior tribunal  proceeds  in  a  summary 
manner  and  there  is  no  remedy  by  ap- 
peal or  writ  of  error,  then  the  courts 
will  consider  other  than  jurisdictional 
questions.  Poe  v.  Machine  Works,  24 
W.  Va.  517;  Dryden  v.  Swinburne,  20 
W.  Va.  89;  Cunningham  v.  Squires,  2 
W.    Va.    422. 

For  constitutional  and  statutory  pro- 
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to  correct  a  lower  tribunal  in  its  assumption  of  unauthorized  powers 
beyond  its  proper  jurisdiction.28 

At  common  law  and  in  many  jurisdictions  the     limit     of     inquiry    upon 
certiorari  is  the  ascertainment  from  inspection  of  the  record  whether 


visions  regulating  the  use  of  this  writ 
in  the  exercise  of  the  superintending 
power  of  superior  over  inferior  trib- 
unals, see  in  addition  to  other  refer- 
ences, herein,  the  following:  Ala. — 
Const,  art.  6,  §2;  Miller  v.  Jones,  80 
Ala.  89.  Ark. — Const,  art.  7,  §4;  Ex 
parte  Perdue,  58  Ark.  285,  24  S.  W. 
423;  Baskins  V.  Wylds,  39  Ark.  347; 
Ex  parte  Harbour,  39  Ark.  126;  Mc- 
Kay V.  Jones,  30  Ark.  148;  Ex  parte 
Allston,  17  Ark.  580;  Ex  parte  Buckner, 
9  Ark.  73.  Cal  —  Whelan  v.  San  Fran- 
cisco City  &  County  Sup.  Ct.,  114  Cal. 
548,  46  Pac.  468;  Schwartz  v.  San 
Francisco  City  &  County  Sup.  Ct.,  Ill 
Cal.  106,  43  Pac.  580;  Tyler  v.  Hough- 
ton, 25  Cal.  26.  Colo.— Const,  art.  6  §§2, 
3;  Ingersoll  v.  Colorado  Court  of  Ap- 
peals, 27  Colo.  410,  61  Pac.  594;  Peo- 
ple ex  rel.  Baxter  v.  Court  of  Appeals, 
24  Colo.  186,  49  Pac.  36.  Conn.— Cen- 
tral R.  &  Elec.  Co.'s  Appeal,  67  Conn. 
197,  35  Atl.  32.  Del.— Bailey  v.  Luff, 
2  Harr.  292.     Fla. — Deans  V.  Wilcoxon, 

18  Fla.  531.  111. — Smith  v.  Hudson 
Twp.  Comrs.  150  111.  385,  36  N.  E.  987; 
Lees  l'.  Drainage  Comrs.,  125  111.  47,  16 
N.  E.  915.  la.— Const,  art.  5,  §§4,  6; 
Keniston  v.  Hewitt,  48  Iowa  679;  Hel- 
mich  v.  Johnson,  Morris  '89.  Ky. — 
Hindman  V.  Toney,  97  Ky.  413,  30  S. 
W.  1006.  La. — State  ex  rel.  New  Or- 
leans V.  Judge  of  Civil  Dist.  Ct.,  52  La. 
Ann.  1275,  27  So.  697,  51  L,  E.  A.  71; 
Troegel  v.  King,  46  La.  Ann.  421,  15 
So.  410;  State  ex  rel.  Wintz  v.  Orleans 
Dist.  Judge,  32  La.  Ann.  1222.  Me.— 
Andrews  v.  King,  77  Me.  224;  Little 
V.   Cochran,   24  Me.   509;   Dow  v.  True, 

19  Me.  46.  Mass. — Mendon  v.  Worces- 
ter County  Comrs.,  2  Allen  463.  Mich. 
Const,  art.  6,  §8;  Swift  v.  Wayne  Co. 
Cir.  Ct.  Judges,  64  Mich.  479,  31  N. 
W.  434;  Detroit  v.  Wabash  St.  L.  & 
P.  E.  Co.,  63  Mich.  712,  30  N.  W.  321; 
Thompson  v.  School  Dist.  No.  6,  25 
Mich.  483.  Mo.— Const,  art.  6,  §§3,  8; 
State  ex  rel.  Walker  v.  Dobson,  135  Mo. 
1,  36  S.  W.  238.  Mont.— Const,  art.  8, 
§§2,  3,  11;  State  ex  rel.  Bartlett  v. 
Second  Judicial  Dist.,  18  Mont.  481, 
46  Pac.  259.  Nev. — In  re  Wixom,  12 
Nev.   219.     N.   J. — Traphagen   v.   West 
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Hoboken  Twp.,  39  N.  J.  L.  232;  State 
ex  rel.  Van  Horst  v.  Quaife,  23  N.  J.  L. 
89.  N.  H  —  State  v.  Thompson,  2  N. 
H.  236.  N.  C— Raleigh  Comrs.  v. 
Kane,  47  N.  C.  288;  Brooks  v.  Morgan, 
27  N.  C.  481.  N.  D.— State  ex  rel. 
Enderlin  State  Bank  v.  Rose,  4  N.  D. 
319,  58  N.  W.  514,  26  L.  R.  A.  573; 
State  v.  Nelson  County,  1  N.  D.  88,  45 
N.  W.  33,  8  L.  R.  A.  283.  Ore.— Thomp- 
son v.  Multnomah  County,  2  Ore.  34. 
S.  D. — State  ex  rel.  Dollard  v.  Hughes 
Co.  Comrs.,  1  S.  D.  292,  46  N.  W.  1127, 

10  L.  R.  A.  588.  Utah.— Gilbert  v. 
Salt   Lake    City  Police   &   Fire   Comrs., 

11  Utah  378,  40  Pac.  264.  W.  Va.— 
Davis  v.  Davis,  40  W.  Va.  464,  21  S. 
E.  906.  Wis.— State  ex  rel.  Fourth 
Nat.  Bank  v.  Johnson,  103  Wis.  591, 
79  N.  W.  1081,  51  L.  R.  A.  33  (anno- 
tated). 

District  of  Columbia. — "There  is  no 
statute  describing  the  function  of,  or 
regulating  the  procedure  by,  certiorari 
in  the  District  of  Columbia,  hence  we 
must  look,  therefor,  to  the  common  law. 
The  writ  lies  to  inferior  courts  and 
to  special  tribunals  exercising  judicial 
or  quasi  judicial  functions,  to  bring 
their  proceedings  into  the  superior 
court,  where  they  may  be  reviewed  and 
quashed  if  it  be  made  plainly  to  ap- 
pear that  such  inferior  court  or  spe- 
cial tribunal  had  no  jurisdiction  of  the 
subject-matter,  or  had  exceeded  its 
jurisdiction,  or  had  deprived  a  party 
of  a  right  or  imposed  a  burden  upon 
him  or  his  property,  without  due  pro: 
cess  of  law."  Degge  v.  Hitchcock,  85 
App.  Cas.  (D.  C.)   218,  226. 

28.  State  v.  Smith,  176  Mo.  90,  75 
S.  W.  586;  State,  etc.  v.  Selby,  133  Mo. 
App.  552,  113  S.  W.  682;  State  v. 
Moniteau  County  Ct.  45  Mo.  App.  387; 
State  v.  District  Court,  27  Mont.  447, 
71  Pac.  602,  74  Am.  St.  Rep.  618;  State 
v.  District  Court,  26  Mont.  441,  57  Pac. 
89,   71   Pac.   602,   94   Am.   St.   Rep.   831. 

It  has  been  held  that  the  rule  ex- 
tends to  a  review  of  the  manner  in 
which  the  jurisdiction  is  exercised  as 
well  as  to  the  fact  of  jurisdiction. 
Hartz  V.  Wayne  Circuit  Judge,  164 
Mich.  231,  129  N.  W.  25. 
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or  not  the  lower  court  or  tribunal  lias  exceeded  its  jurisdiction.29 

Enlargement  By  Statute.  —  The  scope  of  the  writ  in  many  jurisdic- 
tions has  been  widened,  particularly  with  respect  to  statutory  tri- 
bunals.30 

Refusal  To  Exercise  Jurisdiction.  —  Mandamus,  not  certiorari,  is  the 
proper  remedy  where  a  court  refuses  to  exercise  its  legal  jurisdiction.31 
C.  To  Review  Judicial,  Not  Ministerial  Acts.  —  1.  Judicial  or 
Quasi-Judicial  Acts.  —  Certiorari  lies  only  to  review  an  act  of  a  ju- 
dicial or  quasi-judicial  nature,32  or  of  a  tribunal  or  officer  exercising 
judicial  or  quasi-judicial  functions.33 


29.  U.  S.— Harris  V.  Barber,  129  IT. 
S.  366,  9  Sup.  Ct.  314,  32  L.  ed.  697. 
Cal.— Central  Pacific  K.  R.  Co.  V. 
Placer  County,  46  Cal.  667.  Idaho.— 
Canadian  Bank  of  Commerce  v.  Wood, 
13  Idaho  794,  93  Pac.  257.  111.— Comrs. 
V.  Smith,  217  111.  250,  75  N.  E.  396.  Md 
Lancaster  v.  State,  90  Md.  211,  44  Atl. 
1039.  Mo.— State,  etc.  V.  Smith,  176 
Mo.  90,  75  S.  W.  586;  State,  etc.  v. 
Baker,  170  Mo.  383,  70  S.  W.  872; 
State  v.  Smith,  101  Mo.  174,  14  S.  W. 
108;  Hannibal,  etc.  K.  Co.  V.  Board, 
64  Mo.  294.  Mont. — State  V.  District 
Court,  24  Mont.  494,  62  Pac.  820.  Nev. 
Kapp  v.  District  Court,  31  Nev.  444, 
103  Pac.  235;  Florence-Goldfield  Min. 
Co.  v.  District  Court,  30  Nev.  391,  97 
Pac.  389;  State,  etc.  v.  Judicial  Court, 
26  Nev.  253,  66  Pac.  743;  Ahlers  v. 
Thomas,  24  Nev.  407,  56  Pac.  93;  77 
Am.  St.  820;  Phillips  V.  Welch,  12  Nev. 
158.  N.  M. — In  re  Lewisohn,  9  N.  M. 
101,  49  Pac.  909.  N.  Y.— People  v. 
Canal  Board,  29  Hun  159.  Okla. 
Baker  v.  Newton,  22  Okla.  65S,  93  Pac. 
931.  Pa. — Miller  v.  Summers,  13  Pa. 
Super.  127.  Wis.— State  v.  Willcuts, 
140  Wis.  448,  122  N.  W.  1048;  State  V. 
Whitcher,  117  Wis.  668,  94  N.  W.  787, 
98  Am.  St.  968;  State  V.  Thorne,  112 
Wis.  81,  87  N.  W.  797,  55  L.  E.  A.  956; 
Fulton  v.  State,  103  Wis.  238,  79  N. 
W.   234,   74  Am.   St.  Bep.   854. 

30.  State  V.  Whitford,  54  Wis.  150, 
11  N.  W.  424;  Milwaukee  Iron  Co.  v. 
Schubel,  29   Wis.   444,  9   Am.  Kep.   591. 

31.  Hoffman  v.  Lewis,  31  Utah  179, 
87  Pac.  167. 

32.  Ariz. — Hammer  v.  Smith,  11 
Ariz.  420,  94  Pac.  1121.  Ark.— Audi- 
tor v.  Davies,  2  Ark.  494.  Cal. — Cen- 
tral Pacific  R.  Co.  v.  Board,  etc.,  43 
Cal.  365;  People  v.  Bush,  40  Cal.  344; 
Miller  V.  Sacramento  County,  25  Cal. 
93;  Miles  V.  Justice  Court.  13  Cal.  App. 
454,  110  Pac.  349.     111. — Mason  Special 


Drainage  Dist.  v.  Griffin,  134  111.  330, 
25  N.  E.  995;  Butler  v.  Harrison,  124 
111.  App.  367.  Mass. — Cambridge  v. 
Board  of  R.  Comrs.,  153  Mass.  161,  26 
N.  E.  241;  Locke  v.  Selectmen,  122 
Mass.  290;  Parks  V.  Boston,  8  Pick. 
218,  19  Am.  Dec.  322.  Minn.— State 
v.  Posz,  106  Minn.  197,  118  N.  W.  1014. 
Mo. — In  re  Saline  County  Sub.,  45  Mo. 
52,  100  Am.  Dec.  337.  N.  Y.— People 
v.  Wiggins,  199  N.  Y.  382,  92  N.  E. 
789;  People  v.  Hoffman,  166  N.  Y.  462, 
60  N.  E.  137,  54  L.  R.  A.  597;  People 
V.  Martin,  142  N.  Y.  228,  36  N.  E.  885, 
58  N.  Y.  Supp.  1146,  40  Am.  St.  Rep. 
592;  People  v.  Department  of  Health, 
51  Misc.  190,  100  N.  Y.  Supp.  788; 
People  v.  Willcox,  113  N.  Y.  Supp.  861, 
affirmed,  87  N.  E.  517;  People  v.  City 
of  Brooklyn,  49  Barb.  136;  People  v. 
Board,  33  Barb.  344.  Ore.— Burnett  v. 
Douglas  County,  4  Ore.  388.  R.  I.— 
Greenough  v.  School  Committee,  27  R. 
I.  427,  62  Atl.  978.  Eng.— Queen  v. 
Salford,  18  Q.  B.  687,  83  E.  C.  L.  685; 
Queen  v.  Hatfield  Peverel,  14  Q.  B.  298, 
68  E.  C.  L.   296. 

33.  Cal. — Townsend  v.  Copeland,  56 
Cal.  612;  Central  Pacific  R.  Co.  fr= 
Placer  County,  43  Cal.  365;  Keys  V. 
Board  of  Supervisors,  Marin  County, 
42  Cal.  252;  Hastings  v.  City  of  San 
Francisco,  18  Cal.  49.  Mass. — Morse 
v.  Norfolk  County,  170  Mass.  555,  49 
N.  E.  925;  Attorney  General  v.  Mayor, 
etc.,  143  Mass.  589,  10  N.  E.  450;  Locke 
v.  Selectmen,  122  Mass.  290.  Mo. — 
State  v.  Dowling,  50  Mo.  134;  Lee  v. 
County  Court,  47  Mo.  594.  Nev.— State 
v.  Washoe  County  Comrs.,  23  Nev.  247, 
45  Pac.  529.  N.  J. — Camden  v.  Mul- 
ford,  26  N.  J.  L.  49.  N.  Y.— People  v. 
Wiggins,  199  N.  Y.  382,  92  N.  E.  789; 
Schau  v.  McWilliams,  etc.,  185  N.  Y. 
92,  77  N.  E.  785;  People  v.  Feather- 
stonhaugh,  172  N.  Y.  112,  64  N.  E.  80a 
60   L.   R.   A.    786;    O'Connor   v.    Super- 
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It  necessarily  follows  that  the  writ  of  certiorari  will  not  lie  to  re- 
view ministerial  and  administrative  acts,  or  the  proceedings  of  boards 


visors,  etc.,  153  N.  Y.  370,  47  N.  E. 
790:  People  v.  Board  of  Health,  140  N. 
Y.  1,  35  N.  E.  320,  37  Am.  St.  Kep.  522; 
Trustees,  etc.  v.  Supervisors,  131  N.  Y. 
468,  30  N.  E.  488.  Wis.— State  v. 
Kemen,  61  Wis.  494,  21  N.  W.  530. 

"We  think  the  law  is  well  settled 
that  the  legislature  may  authorize 
boards  of  this  character  to  perform 
judicial  acts,  and  that  such  acts  may 
be  reviewed  on  certiorari  when  there 
is  no  other  plain,  speedy,  or  adequate 
remedy  provided;  and  it  is  equally 
well  settled  that,  when  the  acts  com- 
plained of  are  purely  ministerial, 
certiorari  ordinarily  will  not  lie.  Bob- 
inson  V.  Supervisors,  16  Cal.  208;  State 
v.  Common  CounciL  of  Duluth  (Minn.J, 
55  N.  W.  118;  State  v.  Whitford,  54 
Wis.  150,  11  N.  W.  424;  People  V. 
Mayor  etc.,  of  New  York,  5  Barb. 
43;  Merrick  v.  Township  Board, 
41  Mich.  630,  2  N.  W.  922;  Waugh  V. 
Chauncey,  13  Cal.  11;  Waterworks  Co. 
v.  Bryant,  52  Cal.  132;  In  re  Fay,  15 
Pick.  243;  Herrick  v.  Carpenter  (Iowa), 
6  N.  W.  574;  Supervisors  v.  Briggs,  2 
Denio.,  26.  The  acts  of  the  board  of 
police  and  fire  commissioners  com- 
plained of  in  this  case  were  neither 
ministerial  nor  legislative,  but  judicial, 
in  their  nature,  and  therefore  we  are 
of  the  opinion,  there  being  no  other 
remedy  for  review  provided  by  law, 
that  certiorari  is  the  proper  and  ap- 
propriate remedy."  Gilbert  v.  Board 
of  P.  &  F.  Comrs.,  11  Utah  378,  386, 
40   Pac.   264. 

"Our  statute    (Code  1899,  chap.  110 
§§2,     3)     concerning     the     remedy    by 
certiorari  is  broad  in  its  language,  and, 
upon    a   hasty    reading   thereof,    would 
seem  to  import  that  the  writ  is  applic- 
able  to   all   proceedings   before   county 
courts,  municipal  councils,  justices,  and  j 
other  tribunals;   but  a   careful  examin   I 
ation  of  it  leads  to  the  conclusion  that  j 
it   does   not   broaden   the   scope   of  the 
writ  as  to  the  class  of  cases  to  which  ; 
it   applies.     It   says   the  writ   shall   lie] 
in  every  case,  matter  or  proceeding  be- 
fore   a    county    court,    council,    a    city, , 
town,   or    village,   justice,    or    other   in- 1 
ferior  tribunal,  in  which  there  has  been 
a   judgment   or  final   order,   or   a  judg-  I 
ment  or  order  abridging  the  freedom  61  . 
a  person.     What  is  the  meaning  of  the  I 


words  'every  case,  matter,  or  proceed- 
in  ?'  Are  they  to  be  taken  literally? 
Why  did  the  legislature  use  these 
terms?  A  very  good  reason  is  that 
proceedings  renewable  by  writ  of 
certiorari  are  such  in  their  very  nature 
as  can  be  described  only  by  the  use 
of  general  terms.  They  are  proceedings 
not  according  to  the  course  of  the  com- 
mon law,  but  anomalous  proceedings, 
various  in  number  and  unusual  in  kind. 
Common-law  proceedings  are  embraced 
under  the  designations  of  the  forms  of 
action,  such  as  assumpsit,  debt,  cove- 
nant, trespass,  trespass  on  the  case, 
ejectment,  and  others.  For  all  these 
the  writ  of  error  is  the  process  for 
review.  In  chancery  causes  the  rem- 
edy is  by  appeal.  But  proceedings 
which  d,o  not  fall  within  these  classes 
of  cases  are  indefinable  by  nature,  and 
must  be  referred  to  in  general  terms. 
This  difficulty  was  experienced  by  the 
legislature,  and  the  section  under  con- 
sideration bears  evidence  of  it  on  its 
face,  in  the  description  of  the  classes 
of  cases  to  which  certiorari  was  ap- 
plicable before  the  passage  of  that 
statute.  It  says:  'In  every  case,  mat- 
ter or  proceeding  in  which  certiorari 
might  be  issued  as  the  law  heretofore 
has  been.'  Those  were  cases  to  which 
common-law  certiorari  was  applicable, 
and  they  are  described  in  the  exact 
language  of  the  new  statute.  Prior  to 
the  passage  of  chapter  153,  §§  2,  3, 
pp.  487,  Acts  1882,  the  present  statute, 
we  had  no  similar  one  on  the  subject, 
and  the  writ  had  only  its  common-law 
force.  This  statute  had  other  purposes 
than  an  increase  in  the  classes  to  which 
the  writ  might  apply.  Prior  to  its 
enactment  this  mode  of  review  was 
exercised  before  final  judgment.  This 
the  statute  cut  off  by  saying  the  judg- 
ment or  order  must  be  final,  unless  it 
is  one  abridging  the  freedom  of  a  per- 
son. It  limited  the  right  to  review 
in  civil  cases  before  justices  to  those 
in  which  the  amount  in  controversy, 
exclusive  of  interest  and  costs,  exceed 
$15.  Prior  to  the  passage  of  any 
statute  on  the  subject,  the  reviewing 
court  could  only  consider  questions  of 
law,  such  as  want  of  jurisdiction  in 
the  inferior  court  and  deviations  from 
the  law  in  pronouncing  judgment  upon 
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exercising   legislative   functions.34     This   is   true   although   the   legis- 


admitted  or  established  facts  disclosed 
by  the  record.  It  would  not  determine 
questions  of  fact,  nor  consider  the  evi- 
dence. This  statute  provides  that,  up- 
on the  hearing,  the  circuit  court,  in 
addition  to  determining  such  questions 
as  might  have  been  determined  as  the 
law  was  before  its  passage,  shall  re- 
view the  judgment,  order,  or  proceeding 
of  the  inferior  court  or  tribunal  upon 
the  merits,  determine  all  questions 
arising  on  the  law  and  evidence,  and 
render  such  judgment  or  make  such 
order  upon  the  whole  matter  as  law 
and  justice  may  require.  No  decision 
of  this  court  has  ever  construed  the 
statute  as  giving  the  right  to  review 
by  certiorari  as  to  cases,  matters,  or 
proceedings  nonjudicial  in  their  nature. 
It  goes  to  a  county  court  in  cases  of 
election  contests.  Cunningham  v. 
Squires,  2  W.  Va.  422,  98  Am.  Dec.  770; 
Burke  v.  Monroe  County,  4  W.  Va.  371; 
Dryden  V.  Swinburn,  15  W.  Va.  234; 
State  ex  rel.  Thompson  v.  McAllister, 
38  W.  Va.  485,  24  L.  R.  A.  343,  18 
S.  E.  770.  But  these  are  all  adversary 
proceedings,  involving  the  exercise  of 
judicial  functions.  They  involve  the 
rights  of  parties  in  respect  to  matters 
distinct  from  the  exercise  of  legisla- 
tive or  police  power.  In  Brazie  v.  Fay- 
ette County,  25  W.  Va.  213,  the  duties 
of  election  canvassing  boards  are  de- 
clared to  be  quasi  judicial.  Tested  by 
that  decision,  the  use  of  certiorari  to 
review  such  proceedings  is  within  the 
limits  of  judicial  powers."  Wheeling 
&  E.  G.  R.  Co.  v.  Triadelphia,  58  W. 
Va.  487,  52  S.  E.  499,  4  L.  R.  A.  (N. 
S.)    321-328. 

Rule  in  District  of  Columbia. — The 
writ  of  certiorari  has  been  availed  of 
in  the  district,  not  only  to  review  the 
proceedings  of  an  inferior  court,  but 
also  of  special  officers  and  boards  act- 
ing in  a  quasi  judicial  capacity, — for 
example,  in  the  matter  of  special  as- 
sessments, where  such  boards  have 
proceeded  in  excess  of  their  powers, 
or  without  due  process  of  law.  Degge 
v.  Hitchcock,  35  App.  Cas.  (D.  C.)  218, 
226. 

"But  it  has  never  been  determined, 
however,  that  the  writ  will  lie  to  re- 
view a  quasi  judicial  proceeding  before 
the  head  of  an  executive  department 
of    the    United     States    government." 


Degge  v.   Hitchcock,  35   App.   Cas.    (D. 
C.)    218,   226. 

In  North  Dakota,  the  right  to  the 
writ  extends  to  every  case  where  in- 
ferior courts,  officers,  boards  or  tribu- 
nals have  exceeded  their  jurisdiction  and 
there  is  no  other  adequate  remedy.  It 
is  not  confined  to  judicial  or  quasi 
judicial  proceedings.  State  v.  Clark, 
(N.   D.),   131    N.   W.   715. 

34.     Ark. — McConnell     v.     Arkansas, 
etc.    Co.,    70    Ark.    568,    69    S.    W.    559. 
Cal. — Wulzen  v.  San  Francisco,  101  Cal. 
15,   35  Pac.   353,   40   Am.    St.   Rep.   17; 
Spring  Valley  Water  Works  v.  Bryant, 
52  Cal.  132.    Ga.—  Carr  v.  State,  98  Ga. 
89,  27   S.   E.   148;   Meadows  v.   Taylor, 
82   Ga.   738,   10  S.  E.   204,  '86   Ga.   804, 
13  S.  E.  155;  Justices  of  Inferior  Court 
v.  Hunt,  29  Ga.  155.     111. — Mason,  etc. 
Special  Drainage  District  V.  Griffin,  134 
111.    330,    25    N.    E.    '995.      la.— Iske    v. 
Newton,  54  Iowa  586,  7  N.  W.  13.  Mass. 
Attorney  General  v.  Northampton,  143 
Mass.    589,    10    N.    E.    450;    Locke    v. 
Lexington,    122    Mass.    290;    Baxter    V. 
Taber,  4  Mass.  361.     Mich. — Greenville 
Gas   Co.   v.   Greenville,   165    Mich.    135, 
130  N.  W.  333;  Root  v.  Barnes,  1  Mich. 
37.     Minn.— State  v.  St.  Paul,  34  Minn. 
250,    25    N.   W.    449;    In   re   Wilson,    32 
Minn.    145,   19   N.   W.   723.      Mo.— Vitt 
v.  Owens,  42  Mo.  512.     N.  Y  —  Schau  V. 
McWilliams,    185    N.    Y.    92,    77    N.    E. 
785;  People  v.  Brady,  166  N.  Y.  44,  59 
N.    E.    701;    People    V.    Supervisors    of 
Queens  County,  131  N.  Y.  468,  30  N.  E. 
483;    People   v.   Land   Office    Comrs.,    1 
N.  E.  764;  In  re  Many,  41  N.  Y.  Supp. 
993,  75  N.  Y.  St.  1163;  People  v.  Carr, 
23    N.    Y.    Supp.    112;    People    v.    Van 
Slyck,    4    Cow.    297;    People    v.    Queens 
County,    1    Hill    195;     People    v.    New 
York,   5   Barb.    431.     R.   I. — Greenough 
v.   School   Committee,   27   R.   I.   427,   62 
Atl.  978.     Tenn. — Bouldin  v.  Lockhart, 
3  Baxt.  262.     Wash.— Tenny  v.  Seattle 
Elec.    Co.,   48   Wash.   150,   92   Pac.    895. 
Wis.— State  v.  Timme,  70  Wis.  627,  36 
N.    W.    325. 

Issuance  of  bonds  by  a  city  council, 
after  election  to  decide  the  question, 
is  not  reviewable.  State  v.  Osburn,  24 
Nev.    1S7,    51    Pac.    837. 

Decision  as  to  payment  of  a  bill 
by  an  inferior  board  in  Massachusetts 
has  been  held  to  be  such  judicial  act 
as    to    be    reviewable    upon    certiorari. 
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lative  or  ministerial  act  may  involve  the  exercise  of  discretion.35 

Local  Legislative  Bodies.  —  Ordinances  and  resolutions  of  boards  of 
supervisors  and  the  like,  legislative  in  character,  are  not  as  a  general 
rule,  reviewable  by  certiorari,36  because  boards  of  supervisors  are  in 
effect  mere  local  legislative  bodies.37 


Morse  v.  Norfolk  County,  170  Mass. 
555,   49   X.   E.   925. 

While  in  Minnesota  and  New  York 
the  contrary  rule  has  been  followed. 
Minnesota  Sugar  Company  v.  Iverson, 
91  Minn.  30,  97  N.  W.  454;  People  V. 
New  Eochelle,  17  App.  Div.  603,  45  N. 
Y.   Supp.  836. 

Appointment  of  police  officers  by 
municipal  authorities  has  been  held  ad- 
ministrative, although  it  involves  the 
exercise  of  judgment  and  discretion. 
Attorney  General  v.  Mayor,  etc.,  143 
Mass.   589,  10  N.  E.  450. 

Letting  Contracts  and  Accepting 
Bids. — The  general  rule  is  that  the  let- 
ting of  a  contract  by  a  Board  or  Commis- 
sion cannot  be  reviewed  by  certiorari. 
Ariz. — Hammer  v.  Smith,  11  Ariz.  420, 
94  Pac.  1121.  Idaho.— Adleman  v. 
Pierce,  6  Idaho  294,  55  Pac.  658.  N. 
Y. — People  v.  Featherstonhaugh,  172  N. 
Y.  112",  64  N.  E.  802,  60  L.  E.  A.  786. 
R.  L— Newell  v.  Franklin,  30  E.  I.  258, 
74  Atl.   1009. 

Contra,  Jacobson  v.  Board,  etc.,  (N. 
J.),   64   Atl.    609. 

Selection  of  newspaper  for  the  print- 
ing of  public  matter,  ministerial  and 
not  reviewable.  People  V.  Wiggins,  199 
N.  Y.  382,  92  N.  E.  789;  People  v. 
Martin,  72  Hun  354,  25  N.  Y.  Supp. 
775. 

Refusal  or  Allowance  of  Claims. — It 
has  been  held  in  Nevada  (State  v. 
Washoe  County  Comrs.,  14  Nev.  66), 
New  Jersey  (State  v.  Paterson,  39  N. 
J.  L.  489),  and  New  York  (People  V. 
Madison,  etc.,  51  N.  Y.  442;  People,  v. 
Barnes,  44  Hun  574;  People  v.  Audit- 
ors, etc.,  8  N.  Y.  St.  531),  that  the 
refusal  or  allowance  of  claims  by  fiscal 
board   is   reviewable   by   certiorari. 

Contra. — Cal. — Andrews  v.  Pratt,  44 
Cal.  309.  Me.  —  Summer  v.  County 
Comrs.,  37  Me.  112.  Mo.— Phelps 
County  V.  Bishop,  46  Mo.  68.  N.  Y. — 
People  v.  Gilroy,  72  Hun  637,  25  N.  Y. 
Supp.   878. 

See  supra,  VI ,  D. 

35.  People  v.  Supervisors  of  Queens 
County,  131  N.  Y.  468,  30  N.  E.  488. 
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36.  Ark.— Pine  Bluff  W.  &  L.  Co.  v. 
Pine  Bluff,  62  Ark.  196,  35  S.  W.  227. 
Cal.— Wulzen  v.  Board  of  Suprs.,  101 
Cal.  15,  35  Pac.  353,  40  Am.  St.  Eep. 
17;  People  v.  Oakland  Board  of  Edu- 
cation, 54  Cal.  375;  Spring  Valley 
Water  Works  v.  Bryant,  52  Cal.  132. 
111.— City  of  Harvey  v.  Dean,  62  111. 
App.  41.  Mich. — Greenville  Gas  Co.  v. 
Greenville,  165  Mich.  135,  130  N.  W.  333. 
Minn. — Moede  v.  Stearns  County,  43 
Minn.  312,  45  N.  W.  435;  Christlieb  V. 
Hennepin  County,  41  Minn.  142,  42  N. 
W.  930;  Lemont  v.  Dodge  County,  39 
Minn.  385,  40  N.  W.  359;  State  V. 
City  of  St.  Paul,  34  Minn.  250,  25  N. 
W.  449;  In  re  Wilson,  32  Minn.  145,  19 
N.  W.    723. 

Franchises. — Actions  of  boards  or  city 
councils  in  granting  franchises  to  pub- 
lic service  corporations  (People  v. 
Board  of  Supervisors,  122  Cal.  421,  55 
Pac.  131;  Tenny  v.  Seattle  Elec.  Co.,  48 
Wash.  150,  92  Pac.  895),  or  creating  a 
fire  district  (People  v.  Supervisors,  153 
N.  Y.  370,  47  N.  E.  790),  or  narrow- 
ing a  street  (Brown  v.  Board,  etc.,  124 
Cal.  274,  57  Pac.  82),  have  been  held 
to  involve  legislative  and  not  judicial 
functions. 

In  New  Jersey,  certiorari  has  been 
held  the  proper  proceeding  to  test  the 
legality  of  a  municipal  ordinance  for 
the  payment  of  an  officer's  salary. 
Christie  v.  Mayor,  etc.,  64  N.  J.  L.  191, 
44   Atl.    887. 

Where  a  city  council  is  made  sole 
judge  of  election  returns,  seating  a 
member  after  investigation  will  not  be 
reviewed  by  certiorari.  Eoberts  v.. 
City  of  Camden,  63  N.  J.  L.  186,  42 
Atl.   848. 

Validity  of  Ordinances. — In  Alabama 
certiorari  is  the  appropriate  remedy  for 
reviewing  the  questions  affecting  the 
validity  of  the  ordinances  of  a  town 
or  city.  Adams  v.  City  of  Troy  (Ala.), 
56  So.  82,  citing  Town  of  Camden  V. 
Bloch,   65   Ala.   235. 

37.  O  'Connor  v.  Supervisors  of 
Queens   County,  153   N.  Y.   370,  47   N. 
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What  Is  a  Judicial,  and  What  a  Quasi-Judicial,  Act? — A  determination 
after  a  presentation  of  facts  and  an  application  of  the  law  by  a  court 
is  a  judicial  act;  a  decision  by  an  administrative  officer  or  board  of 
commissioners  possessing  some  judicial  characteristics  is  a  quasi- ju- 
dicial act.38 

2.  Determination  of  Character  of  Proceeding  Below.  —  Whether 
or  not  an  act  is  judicial  in  character  is  to  be  determined  by  the  facts 


E.  790;  People  v.  Supervisors  of 
Broome   County,   65   N.    Y.   222. 

38.— 'State  v.  South  Penn  Oil  Co.,  42 
W.  Va.  80-87,  24  S.  E.  688. 

An  Act  to  be  reviewed  need  not  be 
strictly  and  technically  "judicial"  in 
the  sense  in  which  that  word  is  used 
as  applied  to  courts  of  justice  and  the 
body  or  officers  acting  need  not  con- 
stitute a  court  in  the  ordinary  sense. 
A  body  invested  with  the  power  to 
decide  the  property  rights  of  others 
acts  judicially,  whatever  may  be  its 
public  character.  Kinsloe  V.  Pogue,  213 
111.   302,   72  N.  E.   906. 

An  officer  vested  with  authority  to 
determine  the  law  and  legal  rights  of 
parties  acts  judicially.  Kinsloe  v. 
Pogue,  213  111.  302,  72  N.  E.  906;  State 
V.   Dunn,  86  Minn.  301,  90   N.  W.   772. 

But  it  is  not  enough  to  make  a  func- 
tion judicial  that  it  requires  delibera- 
tion, thought  and  judgment.  Such 
exercise  of  discretion  and  judgment 
must  be  within  that  subdivision  of  the 
sovereign  power  which  belongs  to  the 
judiciary  and  not  to  the  legislative  oT 
executive  department.'  Wheeling  and 
Elm  Grove  E.  Co.  V.  Triadelphia,  58  W. 
Va.  487,  500,  52  S.  E.  499,  4  L.  R.  A. 
(N.  .S.)    321. 

"It  is  a  well-settled  principle  that 
the  common-law  writ  of  certiorari 
issues  to  review  only  the  decisions  of 
inferior  judicial  or  quasi-judicial  tri- 
bunals. (People  ex  rel.  Copcutt  v.  Bd. 
of  Health,  140  N.  Y.  1;  People  ex  rel. 
Trustees  of  Jamaica  v.  Supervisors 
Queens  Co.,  131  id.  468;  People  ex  rel. 
O'Connor  V.  Supervisors  Queens  Co., 
153  id.  370.)  The  question,  therefore, 
is  whether  the  action  of  the  commis- 
sioners in  classifying  the  relator's  posi- 
tion in  the  civil  service  was  judicial  or 
quasi-judicial.  Here  we  must  not  be 
misled  by  names.  The  term  'judicial' 
is  used  in  judicial  literature,  in  opin- 
ions and  text-books,  in  two  distinctly 
different  senses.  The  action  of  an  ad- 
ministrative or  executive  officer  or 
board  may  involve  the  exercise  of  judg- 


ment and  their  action  is  quite  often 
termed  judicial.  Thus  in  Miles  v.  City 
of  Brooklyn  (32  N.  Y.  489)  it  was 
held  that  the  municipality  was  not 
liable  for  the  insufficiency  of  a  system 
of  public  sewers,  because  the  action  of 
the  municipal  authorities  in  designing 
the  system  of  sewerage  was  judicial. 
The  word  was  here  employed  in  an 
entirely  different  sense  from  that  which 
is  meant  when  we  speak  of  judges  as 
judicial  officers,  and  the  fact  that  pub- 
lic officers  or  agents  exercise  judgment 
and  discretion  in  the  performance  of 
their  duties  does  not  make  their  action 
judicial  in  character  so  as  to  subject  it 
to  review  by  certiorari.  (People  ex 
rel.  Corwin  v.  Walter,  68  N.  Y.  403; 
People  ex  rel.  Second  Ave.  R.  E.  Co.  v. 
Bd.  of  Commissioners,  97  id.  37.) 
Among  the  recent  cases  in  this  court 
on  the  subject  is  that  of  People  ex  rel. 
Steward  v.  Board  of  R.  R.  Commis- 
sioners (160  N.  Y.  202),  where  we  up- 
held the  action  of  the  Appellate  Divi- 
sion in  reversing  on  certiorari  the  de- 
termination of  the  Board  of  railroad 
commissioners  granting  the  applica- 
tion of  a  railroad  company  for  a  cer- 
tificate of  public  convenience  and 
necessity.  That  decision  proceeded  on 
the  ground  that  the  commissioners 
were  authorized  and  required  to  take 
evidence  and  all  the  parties  interested 
were  entitled  to  notice  and  a  hearing. 
The  case  represents  the  farthest  limit 
to  which  we  have  extended  the  right 
of  review  of  the  acts  of  subordinate 
officers  by  certiorari.  On  the  other 
hand,  we  have  the  later  decisions  of  the 
court  in  People  ex  rel.  Kennedy  v. 
Brady  (166  N.  Y.  44)  and  People  ex 
rel.  North  v.  Featherstonhaugh  (172 
N.  Y.  112)  *  *  *  Tested  by  these 
rules  it  seems  to  me  that  the  determin- 
ation of  the  civil  service  commission- 
ers in  classifying  the  position  to  which 
the  relator  aspired  was  in  no  sense  a 
judicial  one."  People  ex  rel.  Schau 
V.  McWilliams,  185  N.  Y.  92,  96,  97, 
77  N.  E.  785. 
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and  circumstances  of  each  case.39  And  whether  the  proceeding  below 
is  of  a  judicial,  or  quasi-judicial,  character  is  determined  rather  by  the 
mature  of  the  act  itself  than  of  the  tribunal  or  officer  performing  it.40 
And,  therefore,  the  determination  of  a  ministerial  body  undertaking 
to    exercise  judicial  functions  may  be  reviewed  by  certiorari.41 

3.  Distinction  Between  Judicial  and  Legislative  Acts.  —  A  judicial 
act  determines  the  law  applicable,  and  the  rights  and  obligations  of 
parties  relating  to  past  transactions,  while  a  legislative  act  prescribes 
the  legal  rules  applicable  to  future  cases.42 

D.  To  Review  Technical  or  Non-Prejudicial  Errors.  —  Tech- 
nical errors  or  inaccuracies,43  and  errors  not  prejudicial  to  the  party 


39.  Municipal  Improvements,  pro- 
ceedings of  county  commissioners,  or 
of  boards  of  aldermen  in  matters  like 
the  laying  out  of  highways  or  making 
assessments  for  sewers  or  other  im- 
provements, are  reviewable  by  certio- 
rari, as  in  such  matters  they  act  judic- 
ially, and  not  merely  as  ministerial  or 
executive  officers.  Snow  v.  Fitchburg, 
136  Mass.  179;  Powers  V.  City  Council 
of  Springfield,  116  Mass.  84;  Stone  v. 
City  of  Boston,  43  Mass.  225;  Lowell 
v.  County  Comrs.,  6  Allen  (Mass.)  151; 
Dwight  v.  City  Council  of  Springfield, 
4  Gray  (Mass.)  107;  Robbins  v.  Lex- 
ington, S  Cush.  (Mass.)  292;  Parker 
v.  City  of  Boston,  8  Pick.  (Mass.)  218, 
19  Am.  Dec.  322;  In  re  Fay,  15  Pick. 
(Mass.)    243. 

Certiorari  is  therefore  the  proper 
remedy  to  pursue  to  try  the  question 
whether  assessments  for  local  improve- 
ments are  invalid  for  any  reason  dis- 
closed by  the  record,  or  because  of  the 
unconstitutionality  of  the  statute  under 
which  they  are  made.  Weed  V.  Mayor, 
etc.,  172  Mass.  28,  51  N.  E.  204,  42 
L.  R.  A.  642;  Boston  v.  Boston,  etc. 
R.  Co.,  1*70  Mass.  95,  49  N.  E.  95; 
Bowditch  v.  Superintendent,  168  Mass. 
239,  46  N.  E.  1026. 

An  assessment  upon  lands  for  a  pub- 
lic improvement  clearly  proven  to  ex- 
ceed the  benefit  thereby  conferred 
upon  the  property  will  be  reviewed 
upon  certiorari.  Frevert  v.  Mayor,  etc., 
63  N.  J.  L.  202,  42  Atl.  773. 

Matters  of  Probate.  —  Action  of  a 
County  court  in  matters  of  probate  may 
be  reviewed.  Malone  v.  Cornelius,  34 
Ore.  192,  55  Pac.  536;  State  V.  Sund- 
quist  (Wis.),  118  N.  W.  836. 

Abatement  of  a  Nuisance. — Decision 
of  a  municipal  body  in  determining  and 
abating  a  nuisance  is  a  quasi  judicial 


proceeding  in  its  character,  and  may 
be  reviewed.  Hartman  v.  Wilmington, 
1  Marv.  (Del.)  215,  41  Atl.  74;  Town 
of  Davis  v.  Davis,  40  W.  Va.  464,  21 
S.   E.    906. 

Disbarment  of  Attorney. — It  has 
been  held  that  disbarment  of  an  at- 
torney will  not  be  reviewed  by  certio- 
rari. In  re  Randall,  1  Allen  (Mass.) 
472. 

Decision  of  State  Auditor  as  to  coun- 
ty in  which  personal  property  is  tax- 
able is  reviewable  by  certiorari.  State 
v.  Dunn,  86   Minn.  301,  90   N.   W.   772. 

Certiorari  will  review  the  action  of 
a  county  court  in  allowing  judgment 
without  authority  against  the  county. 
St.  Francis  County  v.  Roleston,  66  Ark. 
139,  49   S.  W.  351. 

40.  Quinchard  V.  Alameda,  113  Cal. 
664,  45  Pac.  856;  Lansdon  v.  State 
Board,  18  Idaho  596,  111   Pac.  133. 

41.  Dunlevy  v.  County  Court,  47  W. 
Va.   513,   518,   35   S.   E.   956. 

42.  Sinking  Fund  Cases,  99  U.  S. 
700,  -25  L.  ed.  496;  Newell  v.  Franklin, 
30  R.  I.  258,  74  Atl.  1009;  Greenough 
v.  School  Committee,  27  R.  I.  427,  62 
Atl.  978. 

43.  Ark. — Sumerow  v.  Johnson,  56 
Ark.  85,  19  S.  W.  114.  Cal.— Reynolds 
v.  San  Joaquin  County  Court,  47  Cal. 
604.  Del. — Newell  v.  Hampton,  1  Marv. 
1,  40  Atl.  469.  111. — McDonald  v.  Mc- 
Donald, 141  111.  App.  259.  la.— Wood- 
worth  v.  Gibbs,  61  Iowa  398,  16  N.  W. 
287.  La. — State  v.  Houston,  40  La. 
Ann.  393,  4  So.  50,  8  Am.  St.  Rep. 
532.  Me. — Hopkins  v.  Fogler,  60  Me. 
266;  Furbush  v.  Cunningham,  56  Me. 
184;  Smith  v.  County  Comrs.,  42  Me. 
395;  In  re  West  Bath,  36  Me.  74; 
Inhabitants  of  N.  Berwick  V.  County 
Comrs.,  25  Me.  69.  Mass.— Mendon  v. 
County    Comrs.,    5    Allen    13;    Cobb    v. 
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complaining,  are  not  sufficient  grounds  for  the  issuance  of  the  writ.44 

E.  To  Bring  in  Omitted  Parties.  —  As  an  auxiliary  writ,  certi- 
orari may  be  used  to  bring  in  omitted  parties  so  that  they  may  be 
concluded  by  the  record.45 

F.  Not  To  Review  Errors  and  Irregularities  Below.  —  Under 
the  cases  strictly  applying  the  common  law,  certiorari  will  not  lie  to 
review  an  erroneous  order  of  an  inferior  court  made  within  its  juris- 
diction,46 because  this  is  the  office  of  a  writ  of  error  or  appeal.47  So, 
it  has  been  held  that  errors  arising  in  the  progress  of  the  trial  below 
as  to  questions  of  evidence,  instructions  and  the  like  will  not  be  re- 
viewed.48 


Lucas,  15  Pick.  1;  Wilbraham  V.  Comrs., 
11  Pick.  322;  Inhabitants  of  Freetown 
v.  Comrs.,  9  Pick.  46;  Ex  parte  Adams, 
4  Pick.  25;  Ex  parte  Weston,  11  Mass. 
417.  Mich. — Morrison  v.  Emsley,  53 
Mich.  564,  19  N.  W.  137.  N.  H—  In  re 
Landaff,  34  N.  H.  163.  N.  J.— Eobins 
V.  Martin,  44  N.  J.  L.  368;  Bordine 
v.  Service,  16  N.  J.  L.  47.  N.  Y.— Peo- 
ple v.  City  of  New  York,  5  Barb.  43. 
E.  I. — Buckley  v.  Superior  Court,  29 
B  I.  444,  68  Atl.  475.  Tex  —  Criswell 
V.  Eichter,  13  Tex.  18.  Vt  —  Lyman  V. 
Burlington,  22  Vt.  131;  Eoyalton  v. 
Fox,  5  Vt.  458.  Wis.— Baizer  v.  Lasch, 
28  Wis.  268.     See  Infra.  V,  D. 

44.  Ex  parte  Strobaeh,  49  Ala.  443; 
McPheters   V.   Morrill,   66  Me.   123. 

45.  Woodbridge  Twp.  V.  Allen,  43 
N.  J.  L,  262;  State  v.  Newark,  40  N. 
J,  L.  92. 

46.  Cal. — Grannis  v.  Superior  Court, 
etc.,  143  Cal.  630,  77  Pac.  647;  Board 
of  Suprs.  v.  Superior  Court,  50  Pac. 
432;  Sherer  v.  Superior  Court,  96  Cal. 
653,  31  Pac.  565;  Tomasini  v.  Superior 
Court,  75  Cal.  225,  17  Pac.  1;  Hirsch- 
field  v.  Superior  Court,  8  Pac.  273; 
Alpers  v.  Superior  Court,  4  Pac.  504; 
Nunan  V.  Superior  Court,  4  Pac.  416; 
Brown  V.  Superior  Court,  3  Pac.  895; 
People  v.  Elkins,  40  Cal.  642.  Colo. 
People  v.  Court  of  Appeals,  33  Colo. 
258,  79  Pac.  1017.  la. — Iowa  Loan  & 
Trust  Co.  v.  District  Court,  149  Iowa 
66,  127  N.  W.  1114;  State  V.  Parker, 
147  Iowa  69,  125  N.  W.  856;  Finn  v. 
District  Court,  145  Iowa  157,  123  N.  W. 
1066;  Davis  V.  Preston,  129  Iowa  670, 
106  N.  W.  151;  Eels  v.  Bailie,  118  Iowa 
519,  92  N.  W.  668;  Butterfield  V.  Treich- 
ler,  113  Iowa  328,  85  N.  W.  19;  Bich- 
man  v.  Suprs.  of  Muscatine  County,  77 
Iowa  513,  42  N.  W.  422,  14  Am.  St. 
Eep.  308,  4  L.  E.  A.  445.  La.— Wil- 
liams v.  Judge,  etc.,  45  La.  Ann.  1295, 


14  So.  57;  State  V.  Houston,  4  So.  131; 
State  v.  Judge,  etc.,  36  La.  Ann.  989. 
Mass. — Haven  v.  County  Comrs.,  155 
Mass.  467,  29  N.  E.  1083.  Mo.— State 
V.  Wooten,  139  Mo.  App.  221,  122  S.  W. 
1101.  Mont.— State  v.  District  Court, 
39  Mont.  134,  101  Pac.  961.  N.  J. 
State  v.  Busby,  44  N.  J.  L.  627.  N.  Y. 
People  v.  Comrs.,  30  N.  Y.  72.  Ore. 
Gam'sey  v.  County  Court,  33  Ore.  201, 
54  Pac.  1089.  Utah. — Hoffman  v.  Lewis, 
31  Utah  179,  87  Pac.  167.  Wis.— Statj 
v.  Chittenden,  127  Wis.  468,  107  N.  W. 
500. 

Action  of  a  trial  court  upon  a  mo- 
tion properly  presented,  within  its  jur- 
isdiction, is  not  reviewable  upon  cer- 
tiorari. Grannis  V.  Superior  Court,  143 
Cal.  630,  77  Pac.  647;  Eels  v.  Bailie, 
118  Iowa  519,  92  N.  W.  668. 

47.  Comstock  v.  Lomax  (Tex.  Civ. 
App.),  135   S.  W.  185.     See  also  infra, 

IV,  Functions  of  Writ. 

The  writ  of  certiorari  does  not,  like 
the  writ  of  error,  go  to  errors  of  judg- 
ment that  may  have  been  committed 
in  the  process  of  the  exercise  of  an 
existive  jurisdiction.  Degge  v.  Hitch- 
cock, 35   App.   Cas.   (D.  C.)    213. 

48.  People  v.  Lindblom,  etc.,  182  111. 
241,  55  N.  E.  358;  State  v.  Eightor,  48 
La.  Ann.  1249,  20  So.  729. 

Allowance  of  amendments  to  plead- 
ings discretionary  and  not  reviewable 
by  certiorari.  Ketehum  V.  Superior 
Court,    65   Cal.   494,   4  Pac.   492;    Kitts 

V.  Superior  Court,  62  Cal.  203. 

Order  of  state  court  transferring 
cause  to  federal  court  within  its  juris- 
diction not  reviewable.  Sunberg  v. 
District  Court,  61  Iowa  597,  16  N.  W. 
724. 

Objections  that  only  concern  the  al- 
lowance of  costs  should  not  reverse  all 
of  a  commissioner's  findings.  Antiau 
v.  Nadeau,  53  Mich.  460,  19  N.  W.  145. 
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Certiorari  will  not  reverse  a  proper  finding  even  though  it  has  been 
reached  through  irregular  proceedings.49 

G.  Not  To  Review  Discretionary  Matters.  —  Decisions  on  mat- 
ters that  are  discretionary  with  the  court  below,  will  not  be  reviewed 
on  certiorari,50  unless  the  act  complained  of  constituted  a  gross  and 
unwarranted  abuse  of  such  discretion.51 

H.  Not  To  Review  Proceedings  in  Chancery.  —  Certiorari,  unless 
its  scope  has  been  broadened  by  statutory  enactment,  or  the  distinc- 
tion between  courts  of  law  and  courts  of  equity  has  been  obliterated, 
will  not  lie  to  review  a  chancery  proceeding.52 


49.  Orr  v.  McLeay,  6  Ga.  App.  417, 
65  S.  E.  164. 

50.  Cal. — Alexander  v.  San  Fran- 
cisco, 66  Cal.  387,  5  Pac.  675,  4  Pac. 
961;  Ketchum  v.  Superior  Court,  65  Cal. 
494;  Stimpson  Com.  Scale  Co.  v.  Su- 
perior Court,  12  Cal.  App.  536,  107  Pac. 
1013.  la.— Finn  v.  District  Court,  145 
la.  157,  123  N.  W.  1066;  Iowa  Loan 
&  Trust  Co.  v.  District  Court,  149  Iowa 
66,  127  N.  W.  1114.  Mass.— In  re  Hay- 
ward,  10  Pick.  358;  Com.  v.  Roxbury,  8 
Mass.  457.  Mich. — Brody  v.  Board, 
etc.,  32  Mich.  272;  Midland  County  v. 
Auditor  General,  27  Mich.  165.  Mo. 
In  re  Saline  County,  45  Mo.  52,  100 
Am.  Dec.  337;  State  v.  Johnson,  138 
Mo.  App.  306,  121  S.  W.  780.  Mont. 
State  v.  Ellis,  15  Mont.  224,  38  Pac. 
1079.  N.  J.— State  v.  Hart,  44  N.  J.  L. 
366;  Parsell  v.  State,  30  N.  J.  L.  530; 
Engle  v.  Crombie,  21  N.  J.  L.  614; 
Wright  v.  Green,  11  N.  J.  L.  334.  N.  Y. 
People  v.  Land  Office  Comrs.,  99  N.  Y. 
648,  1  N.  E.  764;  People  v.  Board  of 
Comrs.,  97  N.  Y.  37;  People  v.  Kelly, 
24  N.  Y.  74;  People  v.  Murphy,  65  App. 
Div.  126,  72  N.  Y.  Supp.  '475.  Pa. 
Hall  v.  Ovster,  168  Pa.  399,  31  Atl. 
1007;  Hoppes  v.  Houtz,  133  Pa.  34,  19 
Atl.  312;  Black  v.  Oblender,  15  Atl. 
708;  Menner  v.  Nichols,  8  Atl.  647.  Vt. 
"West  Paver  Bridge  Co.  v.  Dix,  16  Vt. 
446. 

An  order  granting  a  new  trial  is  not, 
as  a  general  rule,  reviewable.  Ark. 
Aven  v.  Wilson,  61  Ark.  287,  32  S.  W. 
1074.  Minn.— State  v.  Duluth,  58  Minn. 
534,  60  N.  W.  546.  Mont.— State  v. 
District  Court,  38  Mont.  119,  99  Pac. 
139.  N.  J.— State  v.  Hart,  44  N.  J.  L. 
366. 

License. — Refusal  to  grant  license 
for  a  theatre  by  police  commissioner 
cannot  be  reviewed  by  certiorari.  Peo- 
ple  V.    Murphy,    65    App.   Div.    126,    72 


N.  Y.   Supp.   475;   People  v.   Baker,   67 
Misc.  539,  124  N.  Y.  Supp.  751. 

50.  likewise,  the  revoking  of  an  en- 
gineer's license.  People  v.  Bingham, 
123  N.  Y.  Supp.  506. 

Appointment  of  Receiver. — The  ac- 
tion of  a  lower  court  in  appointing  a 
receiver  can  only  be  reviewed  to  the 
extent  of  determining  whether  it  reg- 
ularly pursued  its  authority  in  the 
bounds  of  its  proper  jurisdiction.  Utah 
Assn.  of  Credit  Men  v.  Budge,  16  Idaho 
751,  102  Pac.  390,  691;  Gibbs  v.  Mor- 
gan, 9  Idaho  100,  72  Pac.  733;  Sweeny 
v.  May  hew,  6  Idaho  455,  56  Pac.  85; 
State  V.  District  Court,  22  Mont.  241, 
56  Pac.  281;  State  v.  District  Court, 
15  Mont.  324,  39  Pac.  316,  48  Am.  St. 
Eep.  682,  27  L.  R.  A.  392. 

Dismissal  of  Public  Officer. — The  re- 
moval of  a  subordinate  public  official 
by  his  superior  is  not  ordinarily  review- 
able by  certiorari  (People  v.  Brady, 
166  N.  Y.  44,  59  N.  E.  701),  but  where 
by  statute  a  definite  term  of  office  for 
a  road  surveyor  has  been  fixed,  a  sum- 
mary dismissal  of  an  incumbent  by  a 
county  court  before  the  expiration  of 
his  term,  has  been  held  reviewable. 
Helmick  v.  Tucker  County  Court,  65 
W.  Va.  231,  64  S.  E.  17. 

51.  Mass. — New  Marlborough  v. 
Berkshire,  9  Mete.  423.  N.  J. — Liv- 
ingston v.  Trinitv  Church,  45  N.  J.  L. 
230;  Clifford  v.  Overseers,  37  N.  J.  L. 
152.  N.  C— Comrs.  of  Raleigh  v. 
Kane,  47  N.  C.  288. 

52.  Gilliland  V.  Seller's  Admrs.,  2 
Ohio  St.  223;  Galloway  V.  Stophlet,  1 
Ohio  St.  434;  In  re  Haney,  14  Wis.  417. 

In  Iowa  certiorari  has  been  used  for 
this  purpose.  United  States  Standard 
Voting  Mach.  Co.  v.  Hobson,  132  la. 
38,  109  N.  W.  458,  7  L.  R.  A.  (N.  S.) 
512.     See  also  State  v.  District   Court, 
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I.  Not  To  Redress  Threatened  Wrongs.  —  Certiorari  does  not 
lie  where  a  wrong  or  injury  is  merely  feared  or  anticipated.53 

J.  Not  To  Review  Moot  or  Abstract  Questions.  —  Certiorari 
does  not  lie  to  review  an  abstract  or  moot  question.54 

K.  Not  To  Try  Title  to  Office.  —  Quo  warranto,  not  certiorari, 
is  the  proper  proceeding  to  try  title  to  office,55  but  the  writ  may  lie 
where  one  in  possession  of  an  office  seeks  to  set  aside  an  order,  reso- 
lution or  other  action  adverse  to  his  rights,  calculated  to  disturb  him 
in  his  enjoyment  of  the  office.58 

L.  As  to  Review  of  Void  Acts.  —  The  courts  are  divided  as  to 
whether  or  not  a  void  act  may  be  reviewed  by  certiorari.  It  has  been 
held  in  several  jurisdictions  that  the  writ  may  not  properly  be  used  to 
review  a  determination  which  is  strictly  a  usurpation  of  authority 
and  absolutely  void.57     But  it  has  also  been  held  that  acts  of  inferior 


15  Mont.  324,  39  Pac.  316,  48  Am.  St. 
Rep.    682,    27    L.    R.    A.    392. 

In  Rhode  Island  it  has  been  held  that, 
while  a  court  of  common-law  sitting  as 
such  has  no  power  to  review  chancery 
proceedings,  yet  the  supreme  court, 
having  "final  revisory  and  appellate 
jurisdiction  upon  matters  of  law  and 
equity,"  may  issue  certiorari  to  re- 
view proceedings  in  equity  as  an  "ex- 
traordinary process,"  appropriate  for 
such  revisory  powers.  Hyde  v.  Superior 
Court,  28  R.  I.  204,  66  Atl.  292. 

53.  Ark. — Ex  parte  Buckner,  9  Ark. 
73.  la. — Polk  County  v.  District  Court, 
133  Iowa  710,  110  N.  W.  1054.  N.  J. 
Harrison  v.  Sloan,  6  N.  .T.  L.  410.  Tenn. 
McCorkle  v.  Brooks,  6  Heisk.  601. 

54.  State  v.  Mead,  52  Wash.  533,  100 
Pac.  1033. 

55.  Ala. — Feles  v.  Royal  Harness, 
etc.  Co.,  54  So.  50.  D.  C. — Anderson 
v.  Morton,  21  App.  Cas.  444;  United 
States  v.  Mills,  11  App.  Cas.  500.  Mich. 
Donough  v.  Dewey,  82  Mich.  309,  46 
N.  W.  782.  N.  J—  Bumsted  v.  Blair, 
73  N.  J.  L.  378,  64  Atl.  691;  Du  Four 
v.  State  Superintendent,  72  N.  J.  L. 
371,  61  Atl.  258;  Miller  v.  Inhabitants 
of  Washington,  67  N.  J.  L.  167,  50  Atl. 
341;  Wilson  v.  City  of  Camden,  63  N. 
J.  L.  200,  42  Atl.  837;  Bilderback  v. 
Board,  63  N.  J.  L.  55,  42  Atl.  843; 
Clayton  v.  Board,  etc.,  60  N.  J.  L.  364, 
37  Atl.  725;  Stites  v.  Freeholders,  etc., 
58  N.  J.  L.  340,  33  Atl.  737;  Eoberson 
v.  Bayonne,  58  N.  J.  L.  325,  33  Atl. 
734;  Loper  v.  Millville,  53  N.  J.  L.  362, 
21  Atl.  568;  Simon  v.  Hoboken,  52  N. 
J.  L.  367,  19  Atl.  259;  Haines  v.  Free- 
holders, 47  N.  J.  L.  454,  1  Atl.  515. 
S.  C— State  v.  Ansel,  76  S.  C.  395,  57 


S.  E.  185.  Wash.— State  v.  Van  Brock- 
lin,  8  Wash.  557,  36  Pac.  495. 

Removal  of  a  public  official  without 
required  notice  having  been  given  has 
been  reviewed.  Tedford  V.  Knott,  207 
Mo.   167,   105   S.  W.   1040. 

Where  proceedings  for  removal  are 
for  cause  and  after  hearing  they  may 
be  reviewed  by  certiorari.  State  v. 
Duluth,  53  Minn.  238,  55  N.  W.  118, 
39  Am.  St.  Rep.  595. 

It  matters  not  that  the  parties  to  the 
writ  consent,  the  incumbent  of  the  of- 
fice not  being  a  party  to  the  proceed- 
ing. Miller  V.  Inhabitants  of  Washing- 
ton, 67  N.  J.  L.  167,  50  Atl.  341. 

See  the  title   "Quo  Warranto." 

56.  Board  of  Aldermen  V.  Darrow, 
13  Colo.  460,  22  Pac.  784,  16  Am.  St. 
Rep.  215;  Loper  v.  City  of  Millville, 
53  N.  J.  L,  362,  21  Atl.  568;  Simon  V. 
Hoboken,  52  N.  J.  L.  367,  19  Atl.  259; 
Fitzgerald  v.  New  Brunswick,  47  N. 
J.  L.  479,  1  Atl.  496,  54  Am.  St.  Rep. 
182;  Haines  V.  Camden  Freeholders,  47 
N.  J.  L.  454,  1  Atl.  515;  Bradshaw  V. 
City  of  Camden,  39  N.  J.  L.  416. 

57.  Ga  —  Bass  v.  City  of  Milledge- 
ville,  122  Ga.  177,  50  S.  E.  59;;  Le- 
vadas  v.  Beach,  117  Ga.  178,  43  S.  E. 
418;  Simpkins  &  Co.  v.  Hester,  3  Ga. 
App.  160,  59  S.  E.  322;  Sawyer  V.  City 
of  Blakelv,  2  Ga.  App.  159,  58  S.  E.  399. 
N.  Y.— People  v.  Moore,  48  Hun  619, 
1  N.  Y.  Supp.  405.  Ohio.— Dixon  V. 
Cincinnati,  14  Ohio  240.  Wis.— State 
v.  Chittenden,  127  Wis.  468,  107  N.  W. 
500. 

Contra.  Ala. — Ex  parte  Allen,  166 
Ala.  Ill,  52  So.  44.  Mont.— State  v. 
District   Court,   27   Mont.   441,   71   Pac. 
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courts  that  may  be  considered  as  nullities  in  collateral  proceedings 
may  nevertheless  be  quashed  on  certiorari.58  However,  when  the  rights 
of  individuals  or  of  corporations  are  invaded  in  an  illegal  manner  by 
persons  exercising  municipal  powers,  parties  may  in  many  cases 
seek  redress  by  certiorari.59 

M.  Waiver  of  Right.  —  A  party  who  has  failed  to  object,  or  who 
has  acquiesced  in  the  proceedings  below  is  deemed  to  have  waived  his 
right  to  certiorari.00  The  voluntary  payment  of  a  judgment,61  or 
of  a  penalty,62  has  been  held  such  waiver. 

VI.  THE  WRIT  AND  ITS  OPERATION.  —  A.  Form  and  Con- 
tents. —  1.  Form.  —  A  writ  of  certiorari  ordinarily  runs  in  the 
name  of  the  state,63  and  should  be  under  the  seal  of  the  court  issuing.64 

The  name  of  the  relator  or  prosecutor  should  be  endorsed  upon  it.65 

2.  Contents.  —  a.  In  General.  —  The  writ  should  point  out  the 
cause  of  complaint  and  name  the  parties  aggrieved.66 

b.  Multifariousness.  —  A  single  writ  may  not  be  used  to  review 
separate  proceedings  or  judgments.67 

The  writ  is  bad  for  multifariousness  when  directed  to  several  offi- 
cers or  bodies  who  act  independently  of  each  other  and  have  no  com- 
mon duties.68 

3.  Amendments.  —  A  writ  may  be  amended  in  matters  not  going 
to  the  substance  thereof.69 


602,  94  Am.  St.  Rep.  831.  N.  Y.—In  re 
Bracket,   27   Hun   605. 

Certiorari  will  not  review  a  void 
proceeding  of  selectmen  (Locke  V. 
Selectmen,  122  Mass.  290),  nor  an  in- 
effective city  ordinance  (Newark 
Ledger  Pub.  Co.  V.  Common  Council, 
66  N.  J.  L.  184,  48  Atl.   1020). 

58.  Del. — Rash  V.  Allen,  76  Atl. 
370.  La. — State  v.  Fowler,  47  La.  Ann. 
27,  16  So.  565.  Mass.— Old  Colony,  etc. 
Co.  v.  Fall  River,  147  Mass.  455,  18  N. 
E.  425.  N.  H—  Hagerty  v.  Shedd,  75 
N.  H.  393,  74  Atl.  1055,  139  Am.  St. 
Rep.  725;  State  v.  Richmond,  26  N.  H. 
232.  N.  J.— Carron  v.  Martin,  26  N.  J. 
L.  594,  69  Am.  Dec.  584.  N.  Y.— People 
v.  Judges,  24  Wend.  249.  Wis.— Combs 
v.  Dunlap,  19  Wis.  591. 

59.  Bloomfield  v.  Mayor,  etc.  (N. 
J.),  37  Atl.  63;  Staates  v.  Washington, 
44  N.  J.  L.  605,  43  Am.  Rep.  402; 
Gregory  v.  Mavor,  etc.,  34  N.  J.  L.  390; 
Camden  V.  Mulford,  26  N.  J.  L.  49; 
Tucker  v.  Freeholders,  etc.,  1  N.  J.  Eq. 
283. 

60.  Board  of  Supervisors  V.  Ma- 
goon,  109  111.  142;  State  v.  Judge,  etc. 
33  La.   Ann.  15. 

61.  Null  v.  Superior  Court,  4  Cal. 
App.  207,  87  Pac.  392. 
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62.  Powell  v.  People,  47  Mich.  108, 
10  N.  W.  129. 

63.  State  v.  Village  Council,  107 
Minn.  441,  120  N.  W.  894;  State  V. 
Justice,  24  N.  J.  L.  413;  Overseers, 
etc.  v.  Overseers,  13  N.  J.  L.  289. 

64.  Frisbee  v.  Timanus,  12  Fla.  537. 

65.  Overseers  v.  Overseers,  13  N.  J. 
L.  289;  State  v.  Kirby,  5  N.  J.  L.  835; 
State  v.  Turnpike  Co.,  3  N.  J.  L.  126. 

66.  State  v.  Posz,  106  Minn.  197, 
US  N.  W.  1014;  Ex  parte  City  of  Al- 
bany, 23  Wend.   (N.  Y.)    277. 

67.  Davis  v.  Calhoun,  24  Ala.  437; 
Creswell  V.  Greene,  24  Ala.  282;  Smith 
V.  Hearne,  2  Stew.  (Ala.)  169;  Dickin- 
son v.  Van  Wormer,  39  Mich.  141. 

68.  Land  Imp.  Co.  V.  Camden,  78 
N.  J.  L.  247,  73  Atl.  77;  People  v.  Wal- 
ter,  68  N.  Y.   403. 

69.  Omission  of  seal  may  be  cured 
bv  amendment  (People  v.  Assessors,  6 
Civ.  Proc.  (N.  Y.)  297),  or  proper 
seal  substituted  for  an  improper  one 
(People  v.  Steuben,  5  Wend.  (N.  Y.) 
103). 

Failure  to  endorse  name  of  the  re- 
lator on  the  writ  is  amendable.  State 
v.  Kirby,  5  N.  J.  L.  835. 

Title  to  writ  is  amendable.  State  V. 
Justice,  24  N.  J.  L.  413;  Van  Den  Bos 
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B.  Allowance.  —  1.  Allocatur  or  Fiat.  —  Since  certiorari  is  not 
a  writ  of  right,  it  must  be  allowed  specially,  by  an  endorsement  of  al- 
lowance upon  the  petition  in  the  case,  known  as  the  allocatur,  or  fiat.70 

Effect  of  Allocatur. —  The  allocatur  is  not  an  adjudication  of  error 
in  the  proceedings  below,  nor  does  it  raise  such  a  presumption.71 

The  allocatur  may  be  vacated  by  the  justice  who  granted  it  at  any  time 
before  the  return  day  mentioned  therein,  upon  motion  and  notice.72 

2.  Allowance  in  Open  Court.  —  At  common  law  the  writ  must  be 
allowed  in  open  court.73 

C.  Issuance.  —  1.  Discretion  as  to  Notice  of  Issuance.  —  Unless 
otherwise  provided  by  statute,  it  is  discretionary  with  the  court  to 
issue  the  writ  in  the  first  instance,  ex  parte,  without  notice,  or  to  re- 
quire a  notice,  or  rule  to  show  cause.74  In  some  jurisdictions  notice 
must  be  given.75 

2.     Issuance   Pending   Proceedings   Below.  —  The  writ  is  prema- 


v.   Board   of    Comrs.,   11    S.   D.    190,   76 
N.   W.   935. 

Clerical  error  in  dating  the  writ 
may  be  amended.  Neal  v.  Neal,  122  Ga. 
804,  50   S.   E.  929. 

70.  Mich. — Young  v.  Kelsey,  46 
Mich.  414,  9  N.  W.  453;  People  v.  Cass 
Circuit  Ct.,  2  Doug.  116.  N.  H.— State 
v.  Bishop,  3  N.  H.  312.  Pa. — Wallace 
V.  Jameson,  179  Pa.  94,  36  Atl.  145; 
Freeman  v.  Franklin  Tp.,  37  Pa.  385. 
Tex. — 'Gaston  v.  Parker,  1  White  &  W. 
Civ.  Cas.  §106.  Wis.— Talbot  v.  White, 
1  Wis.  444. 

This  requirement  has  been  regarded 
as  merely  formal  where  the  writ  is- 
sues. Wallace  v.  Jameson,  179  Pa.  94, 
36  Atl.  145;  Com.  v.  Nathans,  5  Pa. 
124. 

The  allocatur  is  a  substitute  for  the 
earlier  common  law  fiat.  Winegrath  V. 
Mayor,  77  N.  J.  L.  448,  72  Atl.  91. 

The  clerk  cannot  issue  the  writ 
without  an  order  of  the  court;  and  a 
writ  issued  by  the  clerk  without  appli- 
cation to,  or  leave  granted  by,  the 
court  will  be  quashed.  Del. — Newell  v. 
Hampton,  1  Marv.  1,  40  Atl.  469.  Md. 
Gaither  v.  Watkins,  66  Md.  576,  8  Atl. 
464.  -fa. — Wallace  v.  Jameson,  179  Pa. 
94,  36  Atl.  145. 

71.  A  prima  facie  case  is  not  estab- 
lished by  the  allowance  of  the  writ. 
On  an  ex  parte  application  the  court 
or  judge  should  be  reasonably  sure  of 
two  things:  1,  that  there  is  an  illegal- 
ity to  be  complained  of;  and,  2,  that 
the   party   seeking   the   remedy   is   en- 


titled to  it.  But  the  allocatur  does  not 
fix  or  establish  these  propositions. 
Lord  V.  County  Comrs.,  105  Me.  556, 
75  Atl.  126;  Stevens  v.  County  Comrs., 
79  Me.  121,  53  Atl.  985;  Tallon  V. 
Mayor,  etc.,  59  N.  J.  L.  383,  36  Atl. 
693;  New  Jersey  Tr.  Co.  v.  Board,  58 
N.  J.  L.  362,  33  Atl.  966. 

72.  Winegrath  v.  Mayor,  77  N.  J. 
L.  448,   72  Atl.  91. 

73.  N.  Y. — People  v.  McDonald,  2 
Hun  70;  Gardner  v.  Warren,  etc.,  10 
How.  Pr.  181;  Daget  v.  Alms  House, 
etc.,  2  How.  Pr.  256;  People  v.  Cheri- 
tree,  4  Thomp.  &  C.  2S9;  Bradner  V. 
Superintendent,  etc.,  9  Wend.  433.  N. 
C. — Eodman  v.  Austin,  7  N.  C.  252. 
S.  C— State  v.  Senft,  2  Hill    367. 

Contra,  Mackaboy  v.  Com.,  2  Va. 
Cas.  268. 

74.  Gardner  v.  Comrs.,  10  Hun  (N. 
Y.)  183;  In  re  Woodbine  St.,  17  Abb. 
Pr.  (N.  Y.)  112;  In  re  Bruni,  1  Barb. 
(N.  Y.)  187;  Dryden  V.  Swinburne,  15 
W.   Va.   234,   259. 

Washington. — In  this  state,  under 
statute,  the  same  rule  applies.  Bal- 
linger's  Ann.  Codes  and  Statutes,  par. 
5742. 

75.  Ala. — Ex  parte  Buckley,  53  Ala. 
42.  Cal  —  Pollock  v.  Cummings,  38  Cal. 
683.  Mass. — Com.  v.  Downing,  6  Mass. 
72.  N.  Y—  People  v.  Brookfield,  2  Code 
Eep.  54.  S.  C— State  v.  Senft,  2  Hill 
367. 

Notice  of  intended  application  need 
not  embody  a  copy  of  the  petition,  or 
of  the  record  sought  to  be  reviewed. 
Johnson  v.  Martin,  25  Ga.  268. 
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turely  issued  when  a  motion  looking  to  setting  aside  the  order  com- 
plained of  is  pending  in  the  lower  court.76 

3.  Direction  of  Writ.  —  The  writ  should  he  directed  to  the  legal 
custodian  of  the  record  sought  to  be  reviewed.77 

To  Court,  Not  To  Judge.  —  It  is  directed  to  the  court  or  tribunal,78 
whose  proceedings  are  to  be  brought  up,  and  not  to  the  judge  thereof.78 

Where  proceedings  of  a  board  are  sought  to  he  reviewed,  the  writ  should 
be  directed  to  such  board  and  not  to  the  individual  members  thereof.80 

To  Former  Official.  —  The  writ  is  misdirected  when  issued  to  a  former 
official  whose  term  has  expired,  and  who  no  longer  has  possession  of 
the  record.81 

Effect  of  Misdirection.  —  Misdirection  of  the  writ  is  ground  for 
quashal.82 

D.  Service  of  "Writ  and  Notice  of  Allowance.  —  1.  Necessity. 
Service  of  the  writ  or  notice  of  the  allowance  is  necessary.83     This 


76.  Llovd  v.  Spurrier,  103  Iowa 
744,   72  N.  W.   688. 

77.  Ark. — Derton  v.  Boyd,  21  Ark. 
264.  Cal  —  Quan  Chick  v.  Coffey,  75 
Cal.  371,  17  Pac.  427.  Me.— McPheters 
v.  Morrill,  66  Me.  123.  Mass. — Worces- 
ter, etc.  B.  Co.  v.  Comrs,  118  Mass. 
561;  Comrs.  v.  Winthrop,  10  Mass.  177. 
Mich. — Boberts  v.  Highway  Comrs.,  24 
Mich.  182;  Crawford  V.  Township 
Boards,  22  Mich.  405.  Mo. — Ward  v. 
Board,  135  Mo.  309,  36  S.  W.  648; 
State  v.  Souders,  69  Mo.  App.  472; 
State  V.  Walbridge,  62  Mo.  App.  162; 
State  v.  Schneider,  47  Mo.  App.  669; 
State  V.  Moniteau  County,  45  Mo.  App. 
387.  N.  J. — Davis  v.  Harrison,  46  N. 
J.  L.  79;  State  v.  Comrs.,  42  N.  J. 
L.  510;  State  v.  Browning,  28  N.  J.  L. 
556;  State  v.  Howell,  24  N.  J.  L. 
519;  State  v.  Thomas,  17  N.  J.  L.  160. 
N.  Y. — People  V.  City  of  Brooktyn,  49 
Barb.  136.  Pa. — Com.  v.  McAllister,  1 
Watts  307,  26  Am.  Dec.  70.  Wis. 
Milwaukee  Iron  Co.  v.  Schubel,  29 
Wis.  444,  9  Am.  Eep.  591. 

78.  Eichmond  v.  Houser  (Cal.  App.), 
96  Pac.  908;  State  v.  Village  Council, 
107  Minn.  441,   120   N.  W.   894. 

It  should  not  be  directed  to  a  clerk 
or  other  subordinate  officer,  as  he  is, 
in  contemplation  of  law,  custodian  of 
the  record  merely  as  agent  of  the  court 
or  body  for  which  he  acts.  Young  v. 
Crane, '67  N.  J.  L.  453,  51  Atl.  482; 
Davis  v.  Town  of  Harrison,  46  N.  J.  L. 
79;  State  v.  Everett,  103  Wis.  269,  79 
N.  W.  421;  State  v.  McGovern,  100  Wis. 
666,  76  N.  W.  593;  State  v.  Winefur- 
ther,  92  Wis.  546,  66  N.  W.  702;  State 
V.  Fond-du-Lac,  42  Wis.  287. 
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79.  Onesti   v.   Freelon,    61    Cal.    625. 
The   writ    has   been    directed      to      a 

judge  acting  as  an  officer  and  not  to 
the  court,  where  he  erroneously  issued 
orders  in  chambers.  People  v.  Kelly, 
35  Barb.   (N.  Y.)   444. 

80.  Mich. — Goodrich  v.  Highway 
Comrs.,  1  Mich.  385.  Minn. — State  v. 
Village  Council,  107  Minn.  441,  120  N. 
W.  894.  N.  Y.— People  v.  Cholwell,  6 
Abb.  Pr.  151. 

81.  Mo.— State  v.  Souders,  69  Mo. 
App.  472.  N.  Y.— In  re  Tiffany,  80  Hun 
486,  30  N.  Y.  Supp.  494.  N.  D.— In  re 
Evingston,  2  N.  D.  184,  49  N.  W.  733, 
33  Am.  St.  Eep.  768. 

It  has  been  held  that  where  a  board 
has  adjourned  sine  die  and  given  over 
the  custody  of  its  records  to  another 
tribunal  the  writ  will  not  lie  to  review 
its  action.  People  v.  Cross,  83  N.  Y. 
Supp.  1083;  People  v.  Board,  63  N.  Y. 
Supp.   114. 

But  this  rule  is  changed  by  statute 
in  New  York,  and  to  review  the  action 
of  a  former  officer,  writ  should  be 
directed  to  the  official  in  office  at  the 
time  of  its  issuance.  Code  Civ.  Proc. 
§2136. 

82.  See  infra,  VI,  H. 

83.  Ga  —  Glenn  v.  Shearer,  44  Ga. 
16;  Price  v.  Munroe,  36  Ga.  523.  Miss. 
Copeland  v.  Pate,  6  How.  275.  N.  J. 
State  v.  New  Brunswick,  etc.,  37  N. 
J.  L.  394.  Tenn.— Beck  v.  Knabb,  1 
Overt.   55. 

Georgia  Eule. — In  Georgia  notice  of 
the  sanction  of  the  writ  must  be  given 
to  the  opposite  party,  his  agent  or 
attorney,  of  the  time  and  place  of 
hearing   at    least   ten    days   before   the 
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requirement  may  not  be  dispensed  with  by  the  parties  if  the  juris- 
diction of  the   court   depends   thereon.  ' 

2.  Manner  of  Service.  —  The  manner  of  Bervice  is  governed  by  the 
practice  of  the  individual  Btates,  the  usual  method  being  to  Berve  the 
writ  upon  the  officer  whose  proceedings  arc  the  subject  of  review.8' 

In  some  states  the  writ  is  sufficiently  Berved  it'  the  parties  to  whom 
it  is  directed  are  made  reasonably  aware  of  its  requirements.80 


sitting  of  the  court  to  which  the  same 
shall  be  returnable.  Georgia  Civil  Code, 
§4644;  Smith  v.  Washington,  t  Ga.  App. 

51  I,  61  S.  E.  923.  It  is  the  duty  of  the 
party  to  Berve  notice  of  Buch  bsj 
(Smith    v.   City   of   Washington,    I    Ga. 
App.   514,   61   S.    E.   923);    and    failure 

to  serve  the  writ  is  grounds  for  dis- 
missal of  the  proceedings  unless  it 
clearly  appears  that  such  failure  was  in 
no  wise  attributable  to  the  applicant 
(Atlantic,  K.  &  M.  R.  Co.  v.  Whitaker, 
115  Ga.  644,  42  S.  E.  56;  Zachery  r. 
.   106  Ga.  123,  32  S.  E.  22). 

Notice  of  sanction  under  the  Georgia 
practice  should  show  affirmatively  that 
the  writ  has  been  sanctioned.  Bunn  r. 
Henderson,  113   Ga.   609,  39   S.  E.   78. 

Failure  to  serve  the  notice  required 
hy  the  Georgia  Code  is  not  excused 
because  counsel  for  the  defendant  in 
certiorari  refused  either  to  waive  or 
to  acknowledge  service  of  the  notice. 
The  fact  that  counsel  for  defendant  in 
error  has  actual  parol  notice  of  the  sanc- 
tion of  the  certiorari  and  of  the  time 
and  place  of  hearing  makes  no  differ- 
ence. MeGee  r.  Lowry  Nat.  Bank  (Ga. 
App.),  72  S.  E.  67,  citing  Franke  v. 
May,  86  Ga.  659,  661,  12  S.  E.  1068. 

In  Georgia  upon  appeal  to  the  su- 
preme court  for  the  refusal  of  the  su- 
perior court  to  sanction  a  petition  for 
certiorari,  the  supreme  court  cannot 
determine  whether  such  refusal  was  or 
was  not  erroneous  where  a  copy  of  the 
petition  is  not  embodied  in  the  bill  of 
exceptions,  or  attached  thereto  and 
verified  bv  the  judge.  Carter  V.  Carroll, 
129  Ga.  717,  59  S.  E.  799;  Evans  v. 
Bloodworth,  105  Ga.  835,  31  S.  E.  77s; 
Brewer  v.  State,  105  Ga.  507,  31  S.  E. 
146;  Merchant  r.  City  of  Tipton,  103 
Ga.  573,  30  S.  E.  254;  Wilks  l>.  Smith, 
101  Ga.  229,  28  S.  E.  630;  Lake  r. 
Kellum,  99  Ga.  130.  24  S.  E.  874; 
Fleming  r.  City  of  Bainbridge,  84  Ga. 
622,  10  S.  E.  1098;  Hanlon  r.  City  of 
Atlanta,  6  Ga.  App.  786,  65  S.  E.  815; 
Gossett  v.  City  of  Atlanta,  5  Ga.  App. 


357,  63  s.  E.  1  13;   Hall  r.  State,  2  Ga. 
App.  437,  58  s.   ]•;. 
The  petition  for  a  writ  to  review  the 
of   a  justice   court   is   not   a 
part  of  the  record  apon  appeal  from  a 
judgment    dismissing    the    writ,    i 
r.  Justice  Court.    L15  Cah  84,  46 
870. 

Certificate  of  the  clerk  is  not  suffi- 
identification    to    make    the    peti- 
tion   part    of    the    record    on      writ      of 
error.  Gossett   v.  City  of  Atlanta,  5  Ga. 
App.  356,  63  S.   E.  143. 

The  fact  that  a  judge  of  the  superior 
court  to  whom  petition  for  certiorari 
is  presented  enters  thereon  a  signed 
order  refusing  to  grant  the  writ 
not  constitute  such  petition  a  part  of 
the  record  of  the  case  to  which  it 
relates.  Central,  etc.  R.  Co.  v.  White- 
head, 105  Ga.  492,  30  S.  E.  814. 

84.  Stemble  v.  Hewling,  2  Ohio  St. 
228. 

85.  Foster    r.    Foster.    15    Ark.    399. 
Service  Upon  Mayor  of  Municipality. 

Service  of  the  notice  of  sanction 
upon  the  mayor  of  the  municipality  tn 
review  municipal  actions  is  good.  Mar- 
tin v.  Citv  of  Tifton,  6  Ga.  App.  16, 
63  S.  E.   1132. 

86.  State   V.  Dwyer,  41   X.  J.  L.  93. 

Georgia  Rule. — The  notice  of  sanc- 
tion of  the  writ  is  not  a  formal  pro- 
cess of  the  court,  its  purpose  being  to 
enable  the  person  served  to  take  the 
necessary  steps  for  his  protection. 
Such  notice  is  sufficient  if  it  be  a  sub- 
stantial compliance  with  the  statute. 
Milam    r.    Sproull,    36    Ga.    393. 

Amendments  are  allowed  liberally. 
Jones  v.  Gill,  12]   Ga.  93,    is  s.   E.  688. 

A  telegram  has  been  held  sufficient 
notice  under  a  statute  requiring  writ- 
ten notice.  West.  Union  Tel.  Co.  V. 
Bailev.  115  Ga.  725,  42  S.  E.  S9,  61  L. 
17.   A.  933 

But  proof  of  mailing  a  notice  has 
been  held  insufficient  evidence  of  its 
service.  Butler  V.  Farley,  !»9  Ga.  631, 
25  S.  E.  853. 
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3.  Time  of  Service.  —  Service  of  such  notice  must  be  dated  to  show 
that  it  was  made  within  the  statutory  time.87 

4.  Waiver.  —  It  has  been  held  that  appearance  in  court  waives  de- 
fect in  service  of  the  writ.88 

E.  Return.  —  At  common  law  the  writ  must  be  returnable  in  term 
time,89  and  cannot  be  heard  before  the  term  at  which  it  is  returnable.90 

The  writ  is  usually  returned  to  the  court  from  which  it  issued,91 
but  in  some  states  it  may  issue  from  one  court  and  be  returned  to 
another.92 

F.  Influence  on  Proceedings  Below.  —  Certiorari  suspends  all 
proceedings  of  the  tribunal  below  to  which  directed.93  The  writ, 
however,  acts  only  as  to  future  proceeding  and  its  issuance  has  no 
retrospective  effect.94  The  judgment  below  is  merely  suspended  until 
the  further  action  of  the  reviewing  court;  it  is  not  reversed.95 


Immaterial  variations  between  the 
original  and  copy  of  the  notice  served 
are  not  grounds  for  dismissal  of  the 
writ.  American  Bonding  &  S.  Co.  v. 
Adams,  124  Ga.  510,  52  S.  E.  622. 

87.  Hardy  v.  Miller,  115  Ga.  107, 
41   S.  E.  255. 

88.  Baltimore  Mut.  Aid,  etc.  V. 
Keely,  2  Pa.  Dist.  62;  Legate  V.  Ward, 
5  Coldw.   (Tenn.)   451. 

Where  a  magistrate  answered,  held 
to  amount  to  waiver  of  service  (Crapp 
v.  Morris,  108  Ga.  793,  33  S.  E.  951). 
But  answer  of  such  magistrate  must 
be  filed  in  due  time  (Atlantic,  K.  &  N. 
R.  Co.  v.  Whitaker,  115  Ga.  644,  42 
S.   E.  56). 

89.  People  v.  Perry,  16  Hun  (N.  Y.) 
461;  People  V.  Kelly,  35  Barb.  (N.  Y.) 
444;  People  v.  Board  of  Police,  16  Abb. 
Pr.  (N.  Y.)  337;  People  v.  Special 
Term,  57  How.  Pr.  (N.  Y.)  467;  Tidd's 
Pr.,  Vol.  1,  p.  403. 

90.  Brown  v.  Smith,  24  Ga.  418; 
Ewing  v.  Thompson,  43  Pa.  372. 

91.  People  v.  Board  of  Police,  16 
Abb.  Pr.   (N.  Y.)   337. 

92.  Adams  v.  Troy  (Ala.),  56  So. 
82. 

93.  U.  S. — Bailey  v.  Lansing,  13 
Blatchf.  424,  2  Fed.  Cas.  No.  738.  Cal. 
California  N.  R.  Co.  v.  Butte  County, 
18  Cal.  671.  Ga. — Burke  County  v. 
Wimberly,  55  Ga.  570;  Taylor  v.  Gay, 
20  Ga.  77;  City  of  Macon  v.  Shaw,  14 
Ga.  162;  Roe  v.  Savannah,  T.  U.  P. 
Charlt.  36.  111. — Oswego,  etc.  Comrs.  v. 
People,  99  111.  587.  La.— State  v.  St. 
Paul,  104  La.  203,  28  So.  973.  Mass. 
In  re  Adams,  10  Pick.  273.  N.  J.— State 
v.  Simon,  53  N.  J.  L.  550,  22  Atl.  120; 
Hunt  v.  LambertvilTe,  46  N.  J.  L.  59; 
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McQuade  v.  Emmons,  38  N.  J.  L.  397; 
McWilliams  V.  King,  32  N.  J.  L.  21; 
Kingsland  v.  Gould,  6  N.  J.  L.  161.  N. 
Y. — People  v.  Comrs.,  72  N.  Y.  445; 
Wilson  v.  Williams,  18  Wend.  581; 
Patchin  v.  Brooklyn,  13  Wend.  664; 
Lynde  V.  Noble,  20  Johns.  80;  Blan- 
chard  v.  Myers,  9  Johns.  66;  Case  V. 
Shepherd,  2  Johns.  Cas.  27;  Payfer  V. 
Bissell,   3   Hill   239;    Launitz   v.    Dixon, 

5  Sandf.  249;  Conover  v.  Devlin,  24 
Barb.  636,  14  How  Pr.  348;  In  re 
Conover,  5  Abb.  Pr.  182.  Pa.— Comrs. 
v.  Kistler,  149  Pa.  345,  24  Atl.  216; 
Ewing  v.  Thompson,  43  Pa.  372;  Schu- 
ler  v.  Northern,  etc.  Co.,  3  Whart.  555; 
In   re   Contested   Elections   for     Sheriff 

6  Clerk  of  Orphans '  Court,  1  Brewst. 
67;  Thompson  v.  Ewing,  1  Brewst.  67; 
Guarantee  Co.  v.  De  Coursey,  10  Phila. 
88,  30  Leg.  Int.  368;  Jackson  v.  Glea- 
son,  6  Phila.  307,  24  Leg.  Int.  189. 
Wis.— State  V.  Burnell,  102  Wis.  232, 
78  N.  W.  425;  Gaertner  v.  City  of 
Fond  du  Lac,  34  Wis.  497. 

The  writ  acts  as  a  stay  of  proceed- 
ings from  the  time  of  its  service  or 
of  the  formal  notice  of  its  issuance 
and  if  the  court  to  which  it  is  directed 
proceeds  thereafter  it  is  in  contempt, 
and  its  subsequent  proceedings  are 
void.  Waskey  v.  Hammer,  179  Fed. 
273,  102  C.  C.  A.  629. 

94.  Gurr  v.  Gurr,  95  Ga.  559,  22  S. 
E.  304;  Seamans  v.  King,  79  Ga.  611, 
5  S.  E.  53;  Board  of  Comrs.  v.  Wimber- 
ly, 55  Ga.  570;  Taylor  v.  Boynton,  7 
Ga.  App.  233,  66  S.  E.  550. 

95.  U.  S. — Waskey  v.  Hammer,  179 
Fed.  273,  102  C.  C.  A.  629.  Ga.— Burke 
County  v.  Wimberly,  55  Ga.  570;  Macon 
v.    Shaw,    14    Ga.    162.   Fa.— Ewing     v. 
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G.  Successive  or  Alias  Writs.  —  A  second,  or  alias,  writ  issues  in 
extraordinary  circumstances  because  of  matters  arising  thai  could  not 

have  been  brought  in  on  the  firsl  application  by  due  diligence.98 

II.  Quashal  OR  Dismissal  <»k  Wi.it.  —  1.  Interchangeable  Terms. 
The  terms  quashal  and  dismissal  are  used  virtually  without  distinc- 
tion in  the  books.'7 

2.  The  Motion.  —  a.  Discretion  of  Court.  —  Motion  to  quash  or 
supersede  is  addressed  to  the  discretion  of  the  court,  to  be  granted 
or  denied  as  justice  may  require.08 

b.  Like  a  Demurrer.-—  A  motion  to  quash  is  in  the  nature  of  a  de- 
murrer to  the  petition,  and  challenges  the  relator's  right  to  relief,  as- 
suming that  all  the  material  facts  of  the  petition  so  far  as  well  pleaded 
are  true.09 

c.  Signature.  —  In  some  jurisdictions  the  statutes  designate  cer- 
tain persons  to  sign  the  petition,  when  a  municipality  is  a  party.1 

d.  On  Whose  Motion. — On  Motion  of  Plaintiff.  —  Certiorari  resem- 
bles appeal  in  that  it  may  be  dismissed  by  the  plaintiff,  having  the 
original  proceedings  as  though  the  writ  had  never  been  sued  out.2 

On  Motion  of  Court. —  The  court,  upon  its  own  motion,  may  dismiss 


Thompson,  43  Pa.  372.  Wis.— State  v. 
Burncll,  102   Wis.  232,  78  N.  W.  425. 

96.  Williams  r.  Greer,  5  Hayw. 
(TVnn.)  235.  It  has  been  held  that 
there  is  no  such  thing  as  an  alias  writ, 
but  this  is  contrary  to  the  weight  of 
authority.  Slaught  V.  Bobbins,  13  N. 
J.  L.  340. 

Georgia. — In  this  state  the  rule  is 
clearly  laid  down  that  where  the  first 
petition  is  an  absolute  nullity,  an 
application  for  certiorari  cannot  be  re- 
newed under  a  statute  providing  for 
renewals  of  actions  that  have  been 
non  suited.  Veazey  v.  Crawfordsville, 
126  Ga.  89,  54  S.  *E.  817;  Citizens'  B. 
Co.  v.  Paris,  119  Ga.  517,  46  S.  E.  638; 
Hill  v.  State,  115  Ga.  833,  42  S.  E.  286; 
Southern  B.  Co.  v.  Goodrum,  115  Ga. 
689,  42  S.  E.  409;  Hamilton  v.  Phoenix 
Ins.  Co.,  Ill  Ga.  875,  36  S.  E.  960. 

Texas. — A  futile  attempt  to  obtain 
writ  does  not  exhaust  the  party's  right 
if  his  second  application  is  in  time. 
Wilbur  v.  Lane,  53  Tex.  Civ.  App.  249, 
115  S.  W.  298. 

A  second  writ  may  sometimes  issue 
upon  a  suggestion  of  diminution  of  the 
record  upon  return  (Comrs.  v.  New 
Milford,  4  Mass.  446;  In  re  Woodbine 
Street,  17  Abb.  Pr.  (N.  Y.)  112),  or 
to  bring  in  new  parties  (Citizens'  Gas 
Light  Co.  r.  State,  44  N.  J.  L.  648; 
State  V.  Newark,  40  N.  J.  L.  92),  or,  in 


certain  cases,  where  an  informality 
not  amounting  to  a  bar  has  caused  the 
first  writ  to  be  dismissed  (Harlow  v. 
Eosser,    28    Ga.    219). 

97.  Tidd's  Pr.,  Vol.  1,  p.  403; 
Winegrath  r.  Mayor,  etc.,  77  N.  J.  L. 
448,  72  Atl.  91;  State  V.  Milwaukee 
County,  58  Wis.  4,  16  N.  W.  21. 

98.  McDonald  v.  McDonald,  141  111. 
App.  259;  Ullman  r.  Sandell,  158  Mich. 
396,  122  N.  W.  617. 

99.  111. — Schmitt  v.  Hines  Lumb. 
Co.,  124  111.  App.  319;  School  Directors, 
etc.  v.  Trustees,  91  111.  App.  96.  la. 
Railway  Co.  V.  Cummins,  125  Iowa  430, 
101  N.  W.  176.  Mo. — State  V.  Fraker, 
168  Mo.  445,  68  S.  W.  576.  N.  Y. 
People  v.  Board  of  Assessors,  109  X.  Y. 
Supp.  991,  111  N.  Y.  Supp.  924;  People 
v.  Peck,  76  N.  Y.  Supp.  328.  Term. 
Wilson  v.  Lowe,  7  Coldw.  153. 

A  motion  to  dismiss  is  treated  as 
equivalent  to  demurrer  for  the  purpose 
of  questioning  the  sufficiency  of  the 
petition  and  admits  all  matters  of 
fact  therein  set  out;  and  the  petition 
must  stand  or  fall  as  the  case  may  be, 
in  consequence  of  its  own  strength  or 
weakness.  Newell  V.  Franklin,  30  B.  I. 
258,   74   Atl.   1009. 

1.  People  v.  McClellan,  94  N.  Y. 
Supp.   1187. 

2.  Joliet  &  C.  B.  Co.  r.  Barrows,  24 
111.    562. 
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the  writ  in  the  exercise  of  a  similar  discretion  to  that  exercised  in 
granting  it.3 

e.  Time  for  Presenting  Motion.  —  The  time  for  presenting  this  mo- 
tion is  governed  by  statutes  and  rules  of  court  in  the  various  juris- 
dictions.4 

3  At  What  Stage  of  Proceedings.  —  At  common  law  the  court 
quashed  the  writ  only  after  a  return  had  been  made,  because  a  court 
cannot  quash  a  writ  that  is  not  before  it.5 

If  the  writ  was  not  returned  with  the  record,  it  was  customary, 
upon  notice  of  an  irregularity  in  its  issue,  to  grant  a  supersedeas, 
which  operated  as  a  revocation  of  the  writ.6  But  in  Illinois,  a  motion 
to  quash  or  dismiss  a  writ  of  certiorari,  because  of  the  insufficiency  of 
the  petition  is  in  effect  a  demurrer  to  the  petition,  and  is  waived  if 
not  made  before  return.7 

4.  Grounds  for  Dismissal  or  Quashal.  —  a.  In  General.  —  The 
same  grounds  may  be  assigned  to  sustain  the  motions  to  quash  or 
supersede.8 

b  Improvidently  Issued.  —  "Where  it  appears  to  the  court  that  the 
writ  has  been  improvidently  issued  it  should  be  quashed  and  the 
petition  dismissed.9 

c.  Objections  to  Parties.  —  Objections  that  improper  parties  are 
presenting  the  petition,  or  that  proper  parties  have  been  omitted  is 
reached  by  motion  to  dismiss.10 

d.  Other  Adequate  Remedy.  —  "Where  it  appears  that  there  is  ade- 
quate remedy  by  appeal,  motion  to  quash  will  be  sustained.11 


3.  Randle  v.  Williams,  18  Ark.  380; 
State  v.  Water  Comrs.,  30  N.  J.  L. 
247;  State  v.  Kingsland,  23  N.  J.  L. 
85. 

4.  Spigale  v.  LaCroix,  128  La.  — , 
55  So.  672,  may  be  filed  at  any  time 
before  submission  of  cause. 

5.  1  Tidd's  Pr.  403;  Winegrath  V. 
Mayor,  77  N.  J.  L.  448,  72  Atl.  91; 
State  v.  Milwaukee  County,  58  Wis. 
4,  16  N.  W.  21. 

A  motion  to  quash  more  properly 
lies  after  return  is  made.  Flournoy  v. 
Payne,  28  Ark.  87;  Jordau  v. 
Slaughter,  10  Tex.  318;  Abies  v.  Pearle, 
10  Tex.  285;  Steinlein  f.  Dial,  10  Tex. 
268;  Gulf,  etc'  R.  Co.  v.  Conner,  2 
Wills.   Civ.    Cas.    §10. 

But  if  it  appears  upon  the  face  of 
the  writ  that  it  is  insufficient  in  law, 
and  that  certiorari  does  not  lie  to  re- 
view the  acts  complained  of,  a  motion 
to  quash  may  be  made  before  the  re- 
turn. People  v.  McClellan,  94  N.  Y. 
Supp.  1107. 

6.  Winegrath  v.  Mayor,  etc.,  77  N. 
J.  L.  448,  72  Atl.  91,  citing  Darnel  v. 
Phillips,  4  Durnf.  &  East    449. 
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7.  Kusel  v.  Chicago,  121  111.  App. 
469. 

8.  State  v.  Milwaukee  County,  58 
Wis.  4,  16  N.  W.  21. 

9.  City  of  Chicago  V.  Condell,  224 
111.  595,  79  N.  E.  954;  Comrs.  V.  Grif- 
fin, 134  111.  330,  25  N.  E.  995;  Board 
v.  Magoon,  109  111.  142;  Hyslop  v. 
Finch,  99  111.  171;  Trustees  of  Schools 
v.  School  Directors,  88  111.  100;  Green- 
ville Gas  Co.  v.  Greenville,  165  Mich. 
135,  130  N.  W.  333. 

10.  Lack  of  Interest  of  Parties. — 
A  motion  to  dismiss  is  the  proper 
method  of  attacking  the  interest  of 
the  prosecutor.  Rehill  v.  East  Newark, 
73  N.  J.  L.  220,  63  Atl.  81. 

Where  it  appears  that  the  prose- 
cutor had  no  interest  (Smalley  v.  Board 
of  Education,  63  N.  J.  L.  201,  42  Atl. 
748),  or  that  a  judgment  would  not 
be  binding  upon  the  real  party  in  in- 
terest because  of  a  defect  in  parties 
(State  v.  Washoe,  etc.,  23  Nev.  247,  45 
Pac.   529),   the  writ   will   be   dismissed. 

11.  Dahlstrom  v.  Portland,  etc.  Co., 
12  Idaho  87,  85  Pac.  916. 
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e.  No  Actual  Controversy.  —  Where  the  matter  in  issue  has  become 
a  mere  moot  question,  the  writ  will  be  discharged.12 

f.  Laches.  —  Where  it  appears  that  due  diligence  in  the  prosecu- 
tion of  the  writ  has  not  been  exercised  it  will  be  dismissed.13 

g.  Defects  in  Form.  —  Defects  in  form  may  be  reached  by  motion 
to  quash.14 

5.  Hearing  of  Motion.  —  The  merits  on  a  motion  to  dismiss  should 
not  be  adjudicated  further  than  must  necessarily  result  from  granting 
the  motion.15 

Evidence.  —  After  the  writ  is  issued,  on  motion  to  dismiss,  extrinsic 
evidence  may  be  introduced  to  show  that  public  detriment  and  incon- 
venience may  result  from  quashing  the  original  proceedings,  but  such 
evidence  will  not  be  heard  for  the  purpose  of  contradicting  or  en- 
larging the  record.16 

VII.  ANSWER  OR  RETURN.  — A.  Distinction  Between  An- 
swer and  Return.  —  The  terms  "answer"  and  "return"  are  some- 
times inaccurately  used  interchangeably.  Strictly  speaking,  the  lower 
tribunal  should  not  answer,  but  should  make  return  stating  its  rul- 
ings and  proceedings,  as  the  return  to  the  writ  constitutes  answer  as 
well  as  evidence.17 

B.  Why  Necessary.  —  A  return  of  the  record  is  necessary  in  order 
that  the  higher  court  may  take  action.18 


12.  Cal. — Visalia  Citv  Water  Co.  v. 
Superior  Court,  120  Cal.  219,  52  Pac. 
485;  Reagan  v.  Bahrs,  11  Cal.  App. 
234,  104  Pae.  589.  la.— Hannan  v. 
Bailie,  118  N.  W.  900.  N.  Y.—In  re 
Weeks,  97  App.  Div.  131,  89  N.  Y. 
Supp.  826,  94  N.  Y.  Supp.  468.  Wash. 
State  0.  Mead,  52  Wash.  533,  100  Pac. 
1033. 

The  court  will  not  pass  upon  a  mat- 
ter that  has  been  compromised  after 
the  application  for  the  writ.  Bosio  v. 
Picton,  106  La.  248,  30  So.  699. 

Dismissal  of  Original  Proceeding. 
The  writ  will  be  dismissed  where  the 
successful  party  below  has  dismissed 
the  original  proceeding.  State  v.  Dis- 
trict  Court,   27   New    58,    71    Pac.    664. 

13'.  Bell  r.  Overseers  of  Bergen,  14 
N.  J.  L.  131;  People  V.  French,  53  Hun 
637,  6  N.  Y.  Supp.  431. 

14.  Cans  V.  Steele,  7  Idaho  143,  61 
Pac.  286. 

15.  Onesti  v.  Freelon,  61  Cal.  625; 
McCabe-D.  Tan  Co.  v.  Justice  Court 
(Ore.),  110  Pac.  395. 

16.  Deslauries  V.  Soucie,  222  111. 
522,  78  N.  E.  799,  113  Am.  St.  Rep. 
432;  Drainage  Comrs.  D.  Volke,  163  111. 
243,  45  N.  E.  415. 

17.  Stumpf  v.  Board  of  Supervisors, 


131  Cal.  364,  63  Pac.  663,  82  Am.  St. 
Rep.  350;  City  of  Lowell  v.  County 
Comrs.,  146  Mass.  403,  16  N.  E.  8; 
Tewksbury  v.  County  Comrs.,  117  Mass. 
563. 

18.  Ark.— Hornor  v.  O  'Shields,  33 
Ark.  117;  McKay  v.  Jones,  30  Ark. 
148.  D.  C— Walker  v.  District  of 
Columbia,  6  Mackey  352.  Fla. — Deans 
v.  Wilcoxon,  18  Fla.  531.  N.  J.— Mon- 
itor Lodge,  etc.  v.  Golby,  58  N.  J.  L. 
119,  32   Atl.  589. 

Record  Must  Show  Lower  Court's 
Jurisdiction. — The  jurisdiction  of  the 
lower  court  must  be  determined  by  the 
record  taken  as  a  whole  (Wulff  V. 
Superior  Court,  110  Cal.  215,  42  Pac. 
638,  52  Am.  St.  Rep.  78),  and  in  the 
case  of  a  quasi  judicial  tribunal  of  in- 
ferior jurisdiction,  the  record  must  re- 
cite the  facts,  or  preserve  the  facts, 
upon  which  its  jurisdiction  depends, 
as  the  jurisdiction  of  such  tribunal  will 
not  be  presumed,  but  must  affirmative- 
ly appear  from  the  record  (Comrs.  V. 
Smith.  217  Til.  250,  75  N.  E.  396; 
Troxell  V.  Dick,  216  Til.  9S.  74  N.  E. 
694;  Inhabitants  of  South  Berwick  V. 
Comrs.,  98  Me.  108.  56  Atl.  623);  and 
it  seems  that  stipulations  or  agree- 
ments of  the  parties  as  to  the  proceed- 
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C.  By  Whom  To  Be  Returned.  —  1.  In  General.  —  The  tribunal 
whose  proceedings  are  the  subject  of  review,  not  the  clerk,  should 
make  the  return.19 

2.  Necessity  for  Quorum.  —  At  least  a  quorum  of  the  lower  tri- 
bunal should  make  the  return.20 

3.  By  Former  Official.  —  It  has  been  held  in  New  York  that  a  valid 
return  may  be  made  by  a  former  official.21 

D.  Validity  and  Contents  of  Return.  —  1.  Return  of  Record. 
It  is  sufficient  return  to  the  writ  of  certiorari  that  the  officer,  or 
tribunal,  to  whom  it  is  directed  has  in  good  faith  parted  with  the  cus- 
tody of  the  record  to  be  reviewed.22 

Entire  Record. —  The  purpose  of  the  writ  is  to  bring  up  the  entire 
record,  which  should  be  returned  to  the  higher  tribunal.23 


ings  sought  to  be  reviewed  cannot  do 
away  with  this  requirement  (Frascella 
v.  Medical  Examiners  (N.  J.),  79  Atl. 
1063;  Knoell  v.  Jordan,  68  N.  J.  L.  605, 
53  Atl.  207;  Pierson  v.  Klahre  (N.  J.), 
43  Atl.  569;  Houman  v.  Schulster,  60 
N.  J.  L.  132,  36  Atl.  776;  Monitor 
Lodge  v.  Colby,  58  N.  J.  L.  119,  32  Atl. 
689;  Staten  Chem.  Co.  V.  Miller  (N.  J.), 
29  Atl.  316;  Acker  v.  State,  52  N.  J. 
L.  259,  19  Atl.   258). 

A  statement  in  the  petition  may  not 
be  adopted  as  a  return.  Star  Glass  Co. 
v.  Longley,  64   Ga.  576. 

Copy  of  Record  Annexed  to  Peti- 
tion.— In  Massachusetts  there  is  an  ex- 
ception that  when  a  copy  of  the  record 
is  annexed  to  the  petition,  a  formal 
return  can  be  dispensed  with.  Ilaven 
v.  County  Comrs.,  155  Mass.  467,  29 
N.  E.  1083.  But  the  contrary  has  been 
held  in  Arkansas.  Rightor  v.  Gray, 
23  Ark.  228. 

It  has  been  held  in  early  cases  that 
the  return  must  contain  in  itself  a 
complete  history  of  the  proceedings, 
and  cannot  refer  to,  and  adopt  an  af- 
fidavit to  the  petition  for  the  writ. 
Mann  v.  Swift,  3   Cow.    (N.  Y.)    61. 

In  West  Virginia  it  seems  that  for- 
mal return  may  be  waived  by  the 
parties.  Cushwa  v.  Lamar,  45  W.  Va. 
326,  32  S.  E.  10. 

19.  Ga. — Marchman  v.  Todd,  15  Ga. 
25.  Mich.— Crawford  V.  Board,  22 
Mich.  405.  N.  J. — Morrel  v.  Fearing, 
20  N.  J.  L.  670.  Wash.— State  v. 
Sachs,  3  Wash.  496,  30  Pac.  503. 

According  to  the  United  States  Su- 
preme Court  practice,  a  sufficient  return 
to  a  writ  of  certiorari  issued  upon  a 
suggestion  of  diminution  in  the  record 
may  be  made  by  the  clerk  of  the  court 
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below.  Worcester  v.  Georgia,  6  Pet. 
(U.  S.)  515,  8  L.  ed.  483;  Stewart  v. 
Ingle,  9  Wheat.  (U.  S.)  526,  6  L.  ed. 
151;  Fennimore  v.  United  States,  3 
Dall.   (U.  S.;   367,  1  L.  ed.  634. 

20.  State  v.  Souders,  69  Mo.  App. 
472. 

The  return  of  a  majority  of  a  board 
is  conclusive,  and  a  minority  return 
may  not  be  considered.  People  v.  Eno, 
176  N.  Y.  513,  68  N.  E.  868. 

21.  Harris  v.  Whitney,  6  How.  Pr. 
(N.  Y.)  175;  People  v.  Peabody,  6  Abb. 
Pr.   (N.  Y.)   228. 

22.  Whistler  v.  Wilson,  39  Mich. 
121;  State  v.  Moore,  54  S.  C.  556,  32 
S.  E.  700. 

23.  Donahue  v.  Will  County,  100 
111.  94;  Randolph  v.  Pope  County,  19 
111.  App.  100;  Haven  v.  County  Comrs., 
155   Mass.   467,  29  N.   E.  1083. 

Where  what  purports  to  be  an  an- 
swer of  the  lower  tribunal,  does  not 
contain  the  record,  or  a  certified  copy 
thereof,  such  answer  is  demurrable. 
Haven  v.  County  Comrs.,  155  Mass. 
467,  29   N.   E.   1083. 

Return  of  municipal  council  in  elec- 
tion contest  should  be  in  writing  and 
sealed  by  the  corporate  authorities, 
containing  a  complete  record  of  the 
contest  so  far  as  it  appears  on  the 
records  of  the  council,  and  it  should 
contain  a  statement  to  the  effect  that 
all  proceedings  relative  to  the  matter 
referred  to  in  the  writ  were  returned. 
Cushwa  v.  Lamar,  45  W.  Va.  326,  32 
S.  E.  10. 

An  ordinance  under  which  a  judg- 
ment in  certiorari  is  rendered  is  a  part 
of  the  record  and  should  be  included 
in  the  return.  Adams  v.  Troy  (Ala.), 
56  So.  82. 
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True  Record.  —  At  common  law  the  very  record  itself  should  be  set 
up,  not  the  tenor  thereof.2*  But  it  is  the  usual  practice  to  send  up  a 
transcript  of  the  record,  not  the  original  record  itself.25 

As  of  What  Time. —  The  record  should  he  sent  up  in  the  condition  in 
which  it  was  when  the  writ  came  to  the  court  below.26 

2.  Signature  to  Answer.  —  An  answer  should  be  over  the  signa- 
ture of  the  official  below,  and  when  signed  by  an  attorney  it  is  ir- 
regular.27 

3.  Answer  Must  Be  Responsive.  —  Voluntary  statements  of  facts,2" 
or  notes  of  testimony  or  proceedings  sent  up  by  the  judge  with  his 
return  and  not  in  response  to  a  rule  upon  him,  form  no  part  of  the 
return.29 

Opinion.  —  The  same  has  been  held  also  with  respect  to  an  opinion 
of  the  trial  judge.30 

4.  Return  of  Facts.  —  Under  the  strict  rule  of  the  common  law, 
only  such  facts  should  be  certified  as  are  necessary  to  determine  the 
jurisdiction  and  questions  of  law  arising  in  the  proceedings.31  Where 
facts  are  proper  to  be  considered,  the  tribunal  below  should  send  up 


Must  Return  Full  Answer. — Haven 
V.  Essex,  etc.,  155  Mass.  467,  29  N.  E. 
1083. 

24.  Tidd's  Pr.,  Vol.  1,  p.  403. 

25.  Me. — Dyer  v.  Lowell,  33  Me. 
260.  N.  Y. — Wolfe  v.  Horton,  3  Caines 
86.  N.  J. — Morrel  V.  Fearing,  2  N. 
J.  L.  670;  Nichols  v.  State,  5  N.  J. 
L.  539. 

A  printed  copy  of  the  transcript  of 
the  record  printed  under  the  super- 
vision and  direction  of  the  clerk  be- 
low may  be  certified  by  him  without 
being  reproduced  in  manuscript.  Rose 
v.  Continental  Trust  Co.,  176  U.  S. 
219,  20  Sup.  Ct.  383,  44  L.  ed.  442. 

26.  Tidd's  Pr.,  Vol.  1,  p.  407,  and 
the  following  cases:  Ala.  —  Comrs. 
Court  v.  Hearne,  59  Ala.  371.  S.  D. 
Kirby  V.  Circuit  Court,  10  S.  D.  38, 
71  N.  W.  140.  W.  Va. — Bee  V.  Seaman, 
36  W.  Va.  381,  15  S.  E.  173. 

The  lower  court  cannot  take  from 
or  add  to  it  after  the  writ  is  served 
(Cushwa  v.  Lamar,  45  W.  Va.  326,  32 
S.  E.  10;  Bee  r.  Seaman,  36  W.  Va. 
381,  15  S.  E.  173);  nor  can  the  su- 
perior court  add  to  the  record  of  the 
lower  court  after  the  writ  is  issued  by 
receiving  or  considering  papers  which 
are  no  part  of  such  record  (Cushwa  v. 
Lamar,    supra). 

27.  Warren  v.  Street  Comrs.,  183 
Mass.   119,   66  N.  E.   412. 

28.  Spencer  v.  Bartime,  73  N.  J.  L. 
362,   63  Atl.  870. 


29.  Smart  t>.  North  Hudson  R.  Co., 
48  Atl.  790,  66  N.  J.  L.  156. 

30.  State  v.  Pietroniro  (N.  J.),  50 
Atl.  451. 

31.  Me. — Levants  v.  Penobscot  Coun- 
ty, 67  Me.  429.  Mass. — Tewksbury  v. 
Middlesex,  117  Mass.  563.  N.  Y. 
People  v.  Goodwin,  5  N.  Y.  568;  Rath- 
bun  v.  Sawver,  15  Wend.  451;  People 
v.  Van  Alstyne,  32  Barb.  131. 

The  record  may  be  extended  by  such 
supplementary  statements  of  the  facts 
and  rulings  of  the  inferior  tribunal  as 
will  enable  the  higher  court  to  deter- 
mine the  questions  of  law.  Janvrin  v. 
Toole,  181  Mass.  463,  63  N.  E.  1066; 
Ward  v.  Newton,  181  Mass.  432,  63 
N.  E.  1064;  Haven  V.  County  Comrs., 
155  Mass.  467,  29  N.  E.  1083. 

New  Jersey  Rule. — It  has  been  held 
in  this  state  that  the  lower  tribunal 
should  certify  the  facts  found,  to  de- 
termine whether  from  such  facts  any 
error  of  law  has  been  committed,  and 
if,  in  any  case,  the  lower  court  can- 
not make  such  certificate,  a  rule  will 
be  issued  by  the  superior  court  to  take 
depositions  to  determine  these  facts. 
Coles  v.  Blvthe,  69  N.  J.  L.  666,  55 
Atl.  S16;  Stafford  V.  Mills,  57  N.  J. 
L.   570,   31   Atl.   1023. 

If  a  proceeding  be  summary  in 
character,  in  New  Jersey  the  record 
must  contain  the  substance  of  the  evi- 
dence given,  that  the  reviewing  court 
may  be    enabled    to   judge    of   its    suf- 
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the  facts  found  from  the  testimony,  not  the  testimony  itself.82  Neither 
may  a  conclusion  of  law  be  returned  in  place  of  the  facts.33  Supple- 
mentary statements  of  facts  are  conclusive.34 

5.  Matters  Not  Properly  Part  of  Return.  —  a.  Immaterial  Mat- 
ters, —  Immaterial  matters  should  not  be  made  a  part  of  the  return.35 

b.  Evidence  and  Affidavits.  —  Certiorari  brings  up  for  review  only 
the  record,  of  which  the  evidence  before  the  lower  tribunal  strictly 
speaking  forms  no  part,36  nor  do  affidavits  sent  up  with  the  record 
proper.37 

6.  Striking  Out.  —  Matters  not  properly  a  part  of  the  return  may 
be  stricken  out,38  although  it  is  perhaps  the  better  practice  for  them 
to  be  left  in  and  disregarded  as  mere  surplusage.39 

7.  Practice  in  Case  of  Insufficient  Return.  —  If  a  return  be  in- 
complete or  insufficient,  the  remedy  is  to  ask  a  further  and  more  spe- 
cific return.40  And  the  higher  court  will  suspend  action  pending 
further  return.41 


ficiency.     Sawicki  V.  Keron   (N.  J.  L.), 
75  Atl.   477. 

32.  Kyer  v.  Turkel,  75  N.  J.  L.  677, 
70  Atl.  68;  Van  Vechten  v.  McGuire, 
70  N.  J.  L.  657,  58  Atl.  331. 

33.  People  V.  Burnap,  38  Mich.  350; 
Purdy   v.   Martin,   31   Mich.   455. 

34.  Janvrin  v.  Poole,  1S1  Mass.  463, 
63  N.  E.  1066;  Haven  v.  County  Comrs., 
155  Mass.  467,  29  N.  E.  1083. 

35.  Stevens  v.  Kirby,  154  Mich. 
509,   18   N.  W.   17. 

36.  Mo.— State  v.  Wells,  210  Mo. 
601,  109  S.  W.  758;  State  v.  City  of 
St.  Louis,  207  Mo.  354,  105  S.  W.  748, 
123  Am.  St.  Eep.  376;  State  v.  Rey- 
nolds, 190  Mo.  578,  89  S.  W.  877;  Han- 
nibal, etc.  Co.  v.  State  Board,  64  Mo. 
294.  Pa. — Wilmington  S.  Co.  v.  Haas, 
151  Pa.  113,  25  Atl.  85;  In  re 
Dennison  Tp.  13  Pa.  Super.  227.  R.  I. 
Smith  v.  Town  Council,  etc.,  19  R.  I. 
61,  31  Atl.  578;  Maroney  v.  City- Coun- 
cil,  19   R.  I.  3,  31   Atl.   265. 

37.  D.  C. — Washington,  etc.  V.  Sum- 
my,  3  MacArthur  59.  Ga. — Milam  V. 
Sproull,  36  Ga.  393.  N.  Y.— In  re 
Eightieth  Street,  16  Abb.  Pr.  169. 
N.  C— McMillan  V.  Smith,  4  N.  C.  173. 

38.  People  v.  Webb,  66  Hun  632,  21 
N.  Y.  Supp.  298. 

Fragmentary  and  disordered  sheets 
that  may  have  been  evidence  at  the 
trial,  but  which  are  not  certified,  or 
papers,  proceedings  or  affidavits  not  a 
part  of  the  return  may  be  disregarded 
as  surplusage,  or  stricken  out.  D.  C. 
Cnamberlain  v.  Edmonds,  18  App.  Cas. 
332.  Minn.— State  V.  St.  John,  47 
Minn.   315,    50    N.     W.     200.       W.     Va. 
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Cushwa  v.   Lamar,  45   W.   Va.   326,   32 
S.  E.   10. 

39.  Stone  v.  Miller,  60  Iowa  243, 
14  N.  W.  781;  People  V.  Grant,  58 
Hun  158,  11  N.  Y.  Supp.  505,  19  Civ. 
Proc.  318;  People  v.  Melville,  7  Misc. 
214,  27   N.  Y.   Supp.  1101. 

40.  Cal  — Blair  v.  Hamilton,  32  Cal. 
49.  Me. — Levant  v.  Penobscot  County, 
67  Me.  429.  Mich.— Gordon  v.  Sibley, 
59  Mich.  250,  26  N.  W.  485.  N.  Y. 
People  v.  Eno,  176  N.  Y.  513,  68  N.  E. 
86S;  People  v.  O 'Toole,  130  N.  Y.  Supp. 
567;  People  V.  Butler,  108  N.  Y.  Supp. 
848;  People  v.  Bingham,  106  N.  Y. 
Supp.  1079;  People  v.  Weld,  6  N.  Y. 
St.   173. 

Georgia  Rule. — Statute  in  Georgia 
provides  that  an  answer  to  a  writ  of 
certiorari  may  be  perfected,  on  motion, 
as  directed  by  the  court,  provided  ex- 
ceptions thereto  were  filed  in  writing 
specifying  the  defects,  and  notice  there- 
of given  to  the  opposite  party.  Geor- 
gia Civ.  Code,  §4647;  Central,  etc.  R. 
Co.  v.  Potter,  120  Ga.  343,  47  S.  E. 
924;  Daniels  v,  State,  118  Ga.  18,  44 
S.  E.  818;  Stoner  v.  Magins,  116  Ga. 
797,  43  S.  E.  45;  Ford  v.  Toomer,  116 
Ga.  795,  43  S.  E.  45.  Further  return 
is  provided  for  by  statute  in  New 
York.      Code   Civ.   Proc,   §2135. 

Wisconsin. — If  the  return  does  not 
state  the  whole  record,  the  proper 
course  is  to  obtain  an  amended  return, 
and  not  to  impeach  it  by  affidavit  or 
other  proof.  State  r.  Thorne,  112  Wis. 
81,  87  N.  W.  797,  55  L.  E.  A.  956. 

41.  State  V.  Rost,  52  La.  Ann.  984, 
27   So.   365. 
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An  application  to  amend  an  officer's  return  will  be  denied  though 
he  is  no  longer  in  office,  because  an  application  for  a  further  re- 
turn is  an  adequate  remedy.42 

E.  Raising  and  Waiving  Objections.  —  Technical  defects  in  the 
return  are  deemed  waived  by  failure  to  object  before  final  hearing.43 

F.  Impugning  or  Corroborating  the  Return.  —  The  record  as  re- 
turned imports  absolute  verity,  and  is  conclusive  of  all  facts  stated 
therein.44  Therefore,  neither  extrinsic  evidence,45  nor  affidavits  can 
be  received  to  impeach  it.40 


42.  People  v.  O 'Toole,  130  N.  Y. 
Supp.   567. 

43.  District  of  Columbia  v.  Brooke, 
214  U.  S.  138,  29  Sup.  Ct.  560,  53  L.  ed. 
941. 

44.  Cal. — In  re  Pedrorena,  80  Cal. 
144,  22  Pac.  71.  Me.— Levant  v. 
Penobscot  County,  67  Me.  429.  Mass. 
Haven  V.  County  Comrs.,  155  Mass. 
467,  29  N.  E.  10S3;  Worcester  &  N.  R. 
Co.  v.  County  Comrs.,  118  Mass.  561; 
Tewksbury  v.  Comrs.,  117  Mass.  563. 
Mich. — Ilackett  v.  Brown,  128  Mich. 
141,  87  N.  W.  102;  Mann  v.  Tyler,  56 
Mich.  564,  23  N.  W.  314;  Matthews  v. 
Otsego,  48  Mich.  587,  12  N.  W.  863; 
People  v.  Leavitt,  41  Mich.  470,  2  N. 
W.  812.  N.  J.— Scott  v.  Beatty,  23 
N.  J.  L.  256.  N.  Y— People  v.  Feitner, 
75  App.  Div.  527,  78  N.  Y.  Supp.  308, 
affirmed,  174  N.  Y.  532,  66  N.  E.  1114; 
People  v.  Barnes,  17  App.  Div.  197, 
45  N.  Y.  Supp.  356;  People  v.  Clinton, 
64  Hun  636,  9  N.  Y.  Supp.  642;  Peo- 
ple v.  Syracuse,  6  Hun  652;  People  v. 
Bvken,  6  Hun  625;  People  v.  Weld, 
6  N.  Y.  St.  173.  Pa.— Luke  v.  Schleger, 
3  Kulp  505;  Saul  V.  Geist,  1  Woodw. 
Dee.  306;  Leis  v.  Yost,  1  Woodw.  Dec. 
15. 

Record  .  may  not  be  contradicted 
even  where  it  is  sought  to  show  that 
wrong  judgment  was  entered  inadver- 
tently through  error.  Lippincott  v. 
Strout   Co.    (Del.),   79   Atl.  215. 

Matters  stated  in  the  return  which 
are  responsive  to  the  writ  are  deemed 
to  be  true,  and  the  charges  not  re- 
sponded to  are  taken  as  true.  State 
v.  Thome,  112  Wis.  81,  87  N.  W.  797, 
55    L.    R.    A.    956. 

Return  of  a  justice  governs  as  to 
evidence  introduced  upon  the  trial. 
Wilder  v.  Chicago,  etc.  R.  Co.,  70  Mich. 
382,  38  N.  W.  289. 

Where  the  record  shows  that  certain 
pleas  were  passed  upon  below,  relief 
upon    the    ground    that    they    had    not 


been  so  passed  upon  will  be  denied. 
State  v.  King,  50  La.  Ann.  659,  23  So. 
992. 

Where  it  appears  from  the  record  that 
the  proceedings  below  were  had  at  the 
regular  term  of  court,  a  writ  of  re- 
view based  upon  the  contention  that 
the  case  was  improperly  heard  at 
chambers  will  be  discharged.  Porter 
v.   Steele,   7  Idaho  414,  63  Pac.   187. 

45.  111.— Comrs.  v.  Smith,  217  111. 
250,  75  N.  E.  396;  McManus  v.  Mc- 
Donough,  107  111.  95.  Me. — Stevens  v. 
County  Comrs.,  97  Me.  121,  53  Atl. 
985;  Pike  v.  HerrimaD,  39  Me.  52. 
Mass. — Janvrin  v.  Poole,  181  Mass. 
463,  63  N.  E.  1066;  Tewksbury  V. 
Comrs.,  117  Mass.  563;  City  of  Charles- 
ton v.  County  Comrs.,  109  Mass.  270; 
Mendon  v.  Worcester  Comrs.,  5  Allen 
13;  Gleason  v.  Sloper,  24  Pick.  181; 
Rutland  v.  Worcester,  20  Pick.  71.  R.  I. 
Wheeler  v.  Court  of  Probate,  21  R.  I. 
49  Atl.  574;  Dexter  v.  Town  Council, 
17  R.  I.  222,  21  Atl.  347.  Wis.— State 
v.  Thorne,  112  Wis.  81,  87  N.  W.  797, 
55  L.  R.  A.  956. 

46.  Cal.  —  Borchard  v.  Board  of 
Suprs.,  144  Cal.  10,  77  Pac.  708;  Hoff- 
mann v.  San  Francisco,  etc.  Ct.,  79  Cal. 
475,  21  Pac.  862.  111.— Deer  v.  High- 
way Comrs.,  109  111.  379.  la— Hatle- 
stad  v.  District  Court,  137  Iowa  146, 
114  N.  W.  628.  La.— State  v.  Barks- 
dale,  50  La.  Ann.  55,  22  So.  966.  Mich. 
Ringelberg  v.  Peterson,  76  Mich.  107, 
42  N.  W.  1080.  N.  Y.— People  r.  Sy- 
racuse, 6  Hun  652;  People  V.  Rvken,  6 
Hun  625.  Wis.— State  V.  Thorne,  112 
Wis.  81,  87  N.  W.  797,  55  L.  R.  A. 
956. 

Neither  the  affidavit  of  the  peti- 
tioner (Borchard  v.  Board  of  Suprs., 
144  Cal.  10,  77  Pac.  70S),  nor  of  a 
third  person  outside  of  the  record 
(State  v.  Barksdale,  50  La.  Ann.  55, 
22  So.  966)  will  be  received  to  im- 
peach  it. 
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To  Support.  —  The  rule  is  equally  clear  that  matters  dehors  the  rec- 
ord may  not  be  received  to  support  or  supplement  the  record.47 

Conclusions.  —  The  return,  however,  is  not  conclusive  of  the  legal 
effect  of  the  facts  alleged,43  nor  do  mere  conclusions,  not  the  facts 
themselves,  come  within  the  rule  above  stated.49 

G.  Compelling  Proper  Return  by  Lower  Court.  —  If  the  court 
below  refuses  to  make  a  proper  return,  the  proper  remedy  is  by  man- 
damus, not  by  certiorari.50  If  the  return  is  false  in  fact,  the  remedy 
is  by  action  for  false  return.51 

H.  Traverse.  —  The  answer  in  turn  may  be  traversed  and  may  be 
heard  and  disposed  of  if  it  relates  to  material  matters.52 

Vni.  HEARING  AND  DETERMINATION.  —  A.  Hearing.— 
1.  On  Application  for  Writ.  — The  proceedings  upon  the  petition 
and  upon  the  writ  are  entirely  distinct,53  and  in  most  jurisdictions, 
upon  application  for  the  writ,  the  whole  hearing  is  had  upon  the 
petition.54 

The  purpose  of  the  hearing  on  the  petition  is  to  enable  the  court 
to  determine  whether  in  its  discretion  it  will  issue  the  writ.55 

Evidence.  —  Upon  the  hearing  on  the  petition  it  has  been  held  that, 
since  the  application  for  the  writ  is  addressed  to  the  discretion  of  the 
court,  extrinsic  evidence  may  be  heard  as  to  the  propriety  of  issuing 
the  writ  and  to  show  that  justice  does  not  require  its  issuance,56  and 


47.  Ala.— Fore  v.  Fore,  44  Ala.  478. 
Mass. — Tewksbury  v.  Comrs.,  117  Mass. 
563.  W.  Va. — Poe  v.  Machine  Works, 
24  W.  Va.  517.  Wis. — Baizer  v.  Lasch, 
28  Wis.  268. 

Affidavit  of  a  plaintiff  cannot  be  so 
used,  as  petitioner  must  ordinarily 
show  everything  upon  which  he  relies 
from  the  return.  Whitbeck  V.  Common 
Council,  50  Mich.  86,  14  N.  W.  708. 

48.  Andrews  v.  King,  77  Me.  224. 

49.  People  v.  Board  of  Suprs.,  116 
App.  Div.  844,  102  N.  Y.  Supp.  402. 

50.  Blair  v.  Sennott,  134  111.  78,  24 
N.  E.  969. 

Contempt. — Failure  or  refusal  of  the 
inferior  officer  or  tribunal  to  make  re- 
turn as  directed  by  the  writ  is  pun- 
ishable as  contempt.  Sutton  v.  State, 
120  Ga.  865,  48  S.  E.  342;  Pittman  v. 
Hagins,  91  Ga.  107,  16  S.  E.  659;  State 
T>.  Sachs,  3  Wash.  496,  30  Pac.  503. 

51.  Hickey  v.  Matthews,  43  Ark. 
321;  People  v.  Eno,  176  N.  Y.  513,  68 
N.  E.  868;  People  v.  Fire  Comrs.,  73 
N.  Y.  437;  People  v.  Syracuse,  6  Hun 
652;  People  v.  Ryken,  6  Hun  625; 
People  v.  O'tolle,  130  N.  Y.  Supp.  567; 
People  v.  Gillon,  18  Civ.  Proc.  109, 
9  N.  Y.  Supp.  243;  People  v.  Weld,  6 
N.  Y.  St.  173;  Haines  v.  Judges,  20 
Wend.    625. 

Vol.  IV 


52.  Estes  v.  Palmour  (Ga.),  71  S.  E. 
590. 

53.  Stevens  v.  County  Comrs.,  97 
Me.  121,  53  Atl.  985;  Hewett  v.  County 
Comrs.,  85  Me.  308,  27  Atl.  179. 

54.  Lord  v.  County  Comrs.,  105  Me. 
556,  75  Atl.  126;  Stevens  v.  County 
Comrs.,  97  Me.  121,  53  Atl.  985;  Levant 
v.  County  Comrs.,  67  Me.  429;  Warren 
v.  Hart,  etc.,  183  Mass.  119,  66  N.  E. 
412;  Haven  v.  County  Comrs.,  155 
Mass.  467,  29  N.  E.  1083;  Farmington, 
etc.  Co.  v.  County  Comrs.,  112  Mass. 
206. 

Where  application  for  certiorari  is 
heard  upon  petition  and  answer,  all 
material  facts  well  alleged  in  the  an- 
swer, and  all  facts  well  alleged  in  the 
petition  not  denied  or  put  in  issue, 
and  consistent  with  the  record,  are 
taken  as  true.  Weed  v.  Mayor,  etc., 
172  Mass.  28,  51  N.  E.  204,  42  L.  R. 
A.    642. 

55.  Stevens  v.  County  Comrs.,  97 
Me.  121,  53  Atl.  985. 

56.  111. — Deslauries  v.  Soucie,  222 
111.  522,  78  N.  E.  799,  113  Am.  St.  Rep. 
432;  Drainage  Comrs.  v.  Volke,  163 
111.  243,  45  N.  E.  415.  Me.— Hayford 
v.  Bangor,  102  Me.  340,  66  Atl.  731, 
11  L.  R.'A.  (N.  S.)  940.  Mass.— Glea- 
son   v.    Sloper,    24    Pick.    181;    Inhabit- 
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this  evidence  may,  in  turn,  be  rebutted  by  the  petitioner.67 

2.  On  Final  Hearing. —  a.  hi  General.  —  On  final  hearing  the 
record  alone  is  considered/8  and,  therefore,  new  or  original  evidence 
cannot  be  introduced  on  such  hearing.58 

Although  certiorari  is  granted  in  the  discretion  of  the  court,  when 
the  record  is  sent  up  in  obedience  to  the  writ,  questions  going  to  the 
record  must  be  decided  upon  fixed  principles  of  law,  and  their  de- 
termination is  reviewable  upon  error.00 

b.  Trial  De  Novo. —  Certiorari  does  not  provide  a  trial  de  novo 
in  the  higher  court.01  But  a  case  is  tried  on  the  record  alone,  as  sent 
up,  and  evidence  and  other  matters,  extrinsic  to  the  record,  are  not 
reviewable.02     The   exception   to   this   rule   has   been   laid  down   that 


ants  of  Kutland  v.  County  Comrs.,  20 
Pick.  71;  Cobb  V.  Lucas,  15  Tick.  1. 
N.  H.— In  re  Landaff,  34  N.  H.  163. 
R.  I. — Smith  v.  Town  Council,  19  E.  I. 
61,  31  Atl.  578. 

57.  Mass. — Haven  v.  County  Comrs., 
155  Mass.  4U7,  29  N.  E.  lo83;  Tewks- 
bury  v.  County  Comrs.,  117  Mass.  503; 
Farmington,  etc.  Co.  V.  County  Comrs., 
112  Mass.  2o0,  214.  N.  Y. — Saratoga, 
etc.  E.  Co.  v.  McCoy,  5  How.  Pr.  378; 
People  V.  Queens,  1  Hill  195.  N.  C. 
Vervell  v.  Trexler,  5  N.  C.  438;  Led- 
better  v.  Lofton,  5  N.  C.  184. 

58.  Deslauries  V.  Soucie,  222  111.  522, 
78  N.  E.  799;  Ward  V.  Board  of  Alder- 
men, 181  Mass.  432,  63  N.  E.  1064. 

59.  County  Court  v.  Eagle  Eock, 
etc.   Co.    (Colo.),  115  Pac.   706. 

60.  U.  S.— Harris  V.  Barber,  129 
U.  S.  366,  9  Sup.  Ct.  314,  32  L.  ed. 
697.  Mass. — Farmington,  etc.  Co.  v. 
County  Comrs.,  112  Mass.  206.  N.  Y. 
People  v.  Comrs.,  103  N.  Y.  370,  8  N. 
E.  730;  People  v.  Assessors,  39  N.  Y. 
81. 

Final  order  in  a  special  proceeding 
affecting  material  rights  is  reviewable 
in  IS'ew  York,  and  this  rule  applies 
to  certiorari.  People  V.  Barker,  155  N. 
Y.  308,  49  N.  E.  775;  People  v.  Camp- 
bell, 152  N.  Y.  51,  46  N.  E.  176. 

An  order  granting  an  alternative 
writ  of  certiorari  is  merely  interlocu- 
tory and  no  appeal  therefrom  will  lie. 
Cockrell  v.  Rush,  149  111.  App.  467. 

61.  Ex  parte  Dickens,  162  Ala.  272, 
50  So.  218;  Ex  parte  Madison  Tpk. 
Co.,  62  Ala.  93;  Carnall  v.  Crawford 
County,   11   Ark.   604. 

62.  Ala. — Fore  r.  Fore,  44  Ala.  478. 
Ark.— Vance  v.  Gaylor,  25  Ark.  32. 
Colo. — Leppel  V.  District  Court,  33 
Colo.    24,    78    Pac.    682.   Del.— Kizer   v. 


Downey,  1  Harr.  530.  111. — Comrs.  V. 
Smith,  217  ill.  250,  '75  .N".  E.  390; 
Joyce  V.  City  of  Chicago,  216  111.  466, 
75  N.  E.  184;  Troxell  V.  Dick,  216  ill. 
98,  74  N.  E.  694;  Behrens  V.  Comrs., 
169  111.  558,  48  N.  E.  57j>;  Bheirve  V. 
Holz,  1651  111.  432,  48  N.  E.  65;  Drain- 
age Comrs.  v.  Volke,  163  111.  243,  45 
JST.  E.  415;  Smith  v.  Comrs.,  150  111. 
3S5,  36  N.  E.  967;  Whitaker  v.  Venice, 
150  111.  195,  37  N.  E.  240;  Cierdes  f. 
Champion,  108  111.  137;  McManus  V. 
McDonough,  107  111.  95;  Donanue  v. 
Will  County,  100  111.  94;  Comrs.  v. 
Harper,  38  111.  103;  Highway  Comrs. 
v.  Carthage,  27  111.  140;  Chicago,  etc. 
E.  Co.  v.  Whipple,  22  111.  105;  Ean- 
dolph  v.  Pope  County,  19  111.  App. 
100.  Me. — Stevens  v.  County  Comrs.,  97 
Me.  121,  53  Atl.  985;  Hewett  I?.  County 
Comrs.,  85  Me.  308,  27  Atl.  179;  White 
V.  County  Comrs.,  70  Me.  317;  Levant 
v.  Comrs.,  67  Me.  429;  Emery  v.  Brann, 
67  Me.  39;  McPheters  V.  Morrill,  66 
Me.  123;  Eoss  v.  Ellsworth,  49  Me. 
417;  Pike  v.  Herriman,  39  Me.  52. 
Mass. — Comrs.  v.  Blue  Hill  Tpk.  Corp., 
5  Mass.  420.  Minn. — Taylor  v.  Bissell, 
1  Minn.  225.  Miss. — Allen  v.  Levee 
Comrs.,  57  Miss.  163.  Mo. — State  v. 
Patterson,  229  Mo.  364,  129  S.  W.  894; 
Blaeklock  v.  Board,  36  S.  W.  1132; 
Ward  t\  Board,  135  Mo.  309,  36  S.  W. 
648;  State  v.  Board,  108  Mo.  235,  18  S. 
W.  782;  State  v.  Kansas,  89  Mo.  34,  14 
S.  W.  515;  House  v.  Clinton  County 
Court,  67  Mo.  522;  Hannibal,  etc.  Co. 
v.  Board,  64  Mo.  294;  Rogers  v.  Clin- 
ton County  Court,  60  Mo.  101;  State 
V.  Sexton,  151  Mo.  App.  517,  132  S.  W. 
11.  N.  H—  Haggerty  v.  Shedd,  75  N. 
H.  393,  74  Atl.  1055,  139  Am.  St.  Rep. 
725.  N.  J.— State  r.  Pietroniro.  50  Atl. 
451;  Lloyd  V.  Eichman,  57  X.  J.  L.  385, 
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extrinsic  evidence  in  relation  to  facts  upon  which  the  jurisdiction 
of  the  inferior  tribunal  depends  is  admissible.63 

C     Scope    of    Review. —  (I.)   Errors  Apparent    of   Record. —  Since  the 
purpose  of  the  writ  of  certiorari  is  to  bring  up  the  record  of  the 


30  Atl.  432;  Overseers  v.  Overseers,  16 
N.  J.  L.  535.  N.  Y. — Stone  V.  New 
York,  25  "Wend.  157;  Birdsall  v.  Phil- 
lips, 17  Wend.  464;  Baldwin  v.  Cal- 
kins, 10  Wend.  167;  People  v.  Law- 
rence, 54  Barb.  589;  People  v.  Brook- 
lyn, 49  Barb.  136;  People  v.  Board, 
etc.,  16  Abb.  Pr.  337;  In  re  Eightieth 
Street,  16  Abb.  Pr.  169;  People  V. 
Melville,  7  Misc.  214,  27  N.  Y.  Supp. 
1101  j  People  v.  Butler,  108  N.  Y. 
Supp.  848.  Ore. — Mitchell  V.  Portland, 
53  Ore.  547,  99  Pac.  881,  101  Pac.  388; 
Curran  v.  State,  53  Ore.  154,  99  Pac. 
420;  Venable  v.  Board,  40  Ore.  458, 
67  Pac.  203;  Barton  v.  La  Grande,  17 
Ore.  577,  22  Pac.  Ill;  Cantonville,  etc. 
Co.  v.  Douglass  County,  5  Ore.  280.  Pa. 
Eand  V.  King,  134  Pa.  641,  19  Atl.  806; 
Hart  v.  Cooper,  129  Pa.  297,  18  Atl. 
122;  In  re  Weaver,  116  Pa.  225,  9  Atl. 
323;  In  re  Germantown  Avenue,  99  Pa. 
479;  In  re  Contested  Elections,  92  Pa. 
138;  Bradford  Township  v.  Goshen,  57 
Pa.  495;  In  re  Church  Street,  54  Pa. 
353.  R.  I.— Smith  V.  Burrillville,  19  R. 
I.  61,  31  Atl.  578.  S.  D.— Kirby  v.  Mc- 
Cook  County,  10  S.  D.  38,  71  N.  W. 
140.  W.  Va. — Cushwa  v.  Lamar,  45  W. 
Va.  326,  32  S.  E.  10.  Wis.— State  v. 
Sundquist,   118   N.  W.  '836. 

Where  the  return  is  properly  made, 
the  superior  court  tries  the  ease,  not 
upon  the  allegations  of  the  petition 
or  any  issues  of  fact,  but  upon  the 
record  as  disclosed  by  the  return. 
Kamman  v.  City  of  Chicago,  222  111. 
63,  78  N.  E.  16;  Comrs.  V.  Smith,  217 
111.  250,  78  N.  E.  396;  Troxel  V.  Dick, 
216  111.  98,  74  N.  E.  694;  Behrens  v. 
Comr.  of  Highways,  169  111.  558,  48 
N.  E.  578;  Drainage  Comrs.  V.  Volke, 
163  111.  243,  45  N.  E.  415;  Whitaker  V. 
Venice,  150  111.  195,  37  N.  E.  240; 
People  v.  Butler,  108  N.  Y.  Supp.  848. 
The  record  is  not  quashed  because  it 
does  not  show  that  no  error  could 
have  been  made,  but  only  for  error 
apparent  on  its  face.  Tileston  v. 
Street  Comrs.,  182  Mass.  325,  65  N.  E. 
380. 

Under  the  practice  in  New  Jersey, 
if  it  be  alleged  that  the  statements 
on    the    record    are    not    warranted    by 


the  facts  which  occurred  or  transpired 
before  the  court,  or  if  diminution  of 
the  record  is  suggested,  then  a  rule 
must  be  taken  upon  the  court  to  cer- 
tify what  those  facts  were,  (not  what 
the  evidence  was),  and  only  when  the 
court  is  unable  to  certify  to  such 
facts  can  extrinsic  evidence  be  intro- 
duced. State  v.  De  Gaudenzio,  64  N.  J. 
L.  157,  44  Atl.  950;  Conover  v.  Bird, 
56  N.  J.  L.  228,  28  Atl.  428;  State  V. 
Twp.  of  Cranbury,  52  N.  J.  L.  298,  19 
Atl.    787. 

New  York. — Under  a  statute  pro- 
viding that  certiorari  must  be  heard 
upon  the  writ  and  return  and  the  pa- 
pers upon  which  it  was  granted,  it 
has  been  held  that  where  the  return 
meets  all  the  allegations  of  fact  con- 
tained in  the  writ  and  the  papers  upon 
which  it  was  -granted  and  traverses 
them,  then  the  hearing  must  be  con- 
fined to  the  facts  stated  in  the  return, 
but  where  the  return  admits  the  facts 
stated  in  the  writ  or  the  papers  upon 
which  it  was  granted  or  is  silent  as  to 
them,  then  such  facts  become  important 
and  must  be  considered,  and  have  ef- 
fect upon  the  hearing.  People  V.  Sut- 
phin,  166  N".  Y.  163,  59  N.  E.  770; 
People  V.  Comrs.,  106  N.  Y.  64,  12  N.  E. 
641;  People  V.  Monroe,  89  N.  Y.  Supp. 
929. 

Pennsylvania. — The  distinction  has 
been  made  that  review  upon  certiorari 
in  common-law  actions  is  confined  to 
the  judgment,  without  reference  to 
the  reasons  of  the  court  for  entering, 
but  a  summary  petition  in  a  statutory 
proceeding  permits  the  court  to  look 
at  the  opinion  of  the  trial  judge  to 
learn  the  basis  of  his  decision,  al- 
though as  a  general  rule  the  opinion 
on  the  court  is  not  a  part  of  the  re- 
cord, strictly  so  called.  In  re  Krick- 
baum's  Contested  Election,  70  Atl. 
857;  In  re  Chester  County  Republican 
Nominations,  213  Pa.  64,  62  Atl.  258; 
In  re  Independence  Partv  Nominations, 
208  Pa.   108;   57   Atl.   344. 

63.  Thomas  v.  Hawkins,  12  Cal. 
App.  327,  107  Pac.  578;  State  v.  Board, 
etc.,  18  R.  I.  381,  28  Atl.  347;  Lonsdale 
v.  Board,  etc.,  18  R.  I.  5,  25  Atl.  655. 
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lower  tribunal,  the  scope  of  review  is  confined  to  such  errors  and  de- 
fects as  are  apparent  on  the  record.04 

(II.)  Errors  of  Law.  —  Only    errors   of   law   are    reviewable   by    cer- 
tiorari.05    Appeal,  not  certiorari,  deals  with  questions  of  fact,  and  is 


But  see  also  In  re  Pedrorena,  80   Cal. 
144,  22  Pac.   71. 

64.  Ala.— Adams  v.  Troy,  56  So. 
82;  Felis  v.  Eoyal  Harness,  etc.  Co., 
54  So.  504;  Moore  v.  Martin  &  Co.,  124 
Ala.  291,  27  So.  252;  McAllilley  v. 
Horton,  75  Ala.  491;  Camden  v.  Bloch, 
65  Ala.  236;  Fore  V.  Fore,  44  Ala.  478. 
Ark.— Horner  v.  O  'Shields,  33  Ark. 
117;  Vance  v.  Gaylor,  25  Ark.  32; 
Eedmond  V.  Anderson,  18  Ark.  449. 
Cal. — Fraser  V.  Freelon,  53  Cal.  644. 
Del. — Cullen  v.  Lowery,  2  Har.  459. 
111. — Sanner  v.  Union  Drainage  Dist., 
175  111.  575,  51  N.  E.  857;  Drainage 
Comrs.  v>  Volke,  163  111.  243,  45  N.  E. 
415;  Smith  V.  Hudson  Twp.,  150  111. 
385,  36  N.  E.  967;  Blair  v.  Sennott, 
134  111.  78,  24  N.  E.  969;  Brown  V. 
Robertson,  123  111.  631,  15  N.  E.  30; 
Gerdes  v.  Champion,  108  111.  137;  Me- 
Manus  v.  McDonough,-  107  111.  95; 
Eandecker  v.  Comrs.,  etc.,  61  111.  App.' 
426;  Randolph  v.  Pope  County,  19  HI. 
App.  100.  la. — Everett  v.  Cedar  Rapids, 
etc.  Co.,  28  Iowa  417.  Me.— White  v. 
Lincoln  County,  70  Me.  317;  Levant 
v.  County  Comrs.  etc.  Co.,  67  Me.  429; 
Ross  v.  Ellsworth,  49  Me.  417.  Mass. 
Gleason  v.  Sloper,  24  Pick.  181;  Rut- 
land v.  Worcester  County  Comrs.,  20 
Pick.  71.  Mich. — People  v.  Hobson,  48 
Mich.  27,  11  N.  W.  771;  Dooley  v. 
Eilbert,  47  Mich.  615,  11  N.  W.  408; 
Tomlin  V.  Fisher,  27  Mich.  524;  Bench 
V.  Otis,  25  Mich.  29.  Minn. — Taylor  v. 
Bissell,  1  Minn.  225.  Miss.— Allen  v. 
Levee  Comrs.,  57  Miss.  163.  Mo. — Col.- 
lier  v.  Chester  R.  Co.,  138  S.  W.  660; 
Ward  v.  Board,  etc.,  135  Mo.  309,  36 
S.  W.  648;  State  v.  Powers,  68  Mo. 
320;  House  V.  Clinton  County  Ct.,  67 
Mo.  522;  State  v.  Walbridge,  62  Mo. 
App.  162;  State  v.  Cauthorn,  40  Mo. 
App.  94.  Nev. — Alexander  v.  Archer, 
21  Nev.  22,  24  Pac.  373;  State  v. 
Board,  etc.,  7  Nev.  83.  Mont.— State 
v.  District  Court,  38  Mont.  166,  99  Pac. 
291.  N.  J. — Barclay  V.  Brabston,  49 
N.  J.  L.  629,  9  Atl.  769;  Newton  v. 
Gloucester,  6  N.  J.  L.  405;  Wood  v. 
Tallman,  1  N.  J.  L.  177.  N.  Y.— People 
v.  Wheeler,  21  N.  Y.  82;  People  V. 
Soper,  7  N.  Y.  .428;  Wolfe  r.  Horton, 
3    Caines    86.        N.    C— Hartsfieid      v. 


Jones,  49  N.  C.  309;  McMillan  V. 
Smith,  4  N.  C.  78;  Dawsey  v.  Davis,  2 
N.  C.  323.  N.  D. — In  re  Evingson,  2 
N.  D.  184,  49  X.  \V.  733,  3:5  Am.  St. 
Hep.  70S.  Ore. — Venable  17.  Board  of 
Police  Comrs.,  40  Ore.  458,  67  Pac. 
203;  Barton  v.  La  Grande,  17  Ore.  577, 
22  Pac.  111.  Pa. — In  re  Conestoga 
Bridge,  150  Pa.  541,  24  Atl.  695;  In 
re  Hamilton  Street,  148  Pa.  640,  24 
Atl.  122;  Hart  V.  Cooper,  129  Pa.  297, 
18  Atl.  122;  In  re  Bethlehem  Tp.  Road, 
10  Atl.  122;  In  re  Chestnut,  118  Pa. 
593,  12  Atl.  5S5;  In  re  Election  Cases, 
65  Pa.  20;  Wistar  v.  Ollis,  27  Pa.  291; 
Barnes'  Appeal,  2  Penn.  506;  Noel  V. 
Brown,  3  Pa.  Co.  Ct.  204:  In  re  Bor- 
ough of  Quakertown,  3  Grant  Cas.  203. 
E.  I.— Wheeler  v.  Westerly,  21  R.  I. 
49,  41  Atl.  574.  Wis.— State  v.  Thorne, 
112  Wis.  81,  87  N.  W.  797,  .15  L.  R.  A. 
956;  State  v.  Kemen,  61  Wis.  494,  21 
N.  W.  530;  State  v.  Manitowoc  Co., 
59  Wis.  15,  16  X.  W.  617;  Baizer  v. 
Lasch,  28  Wis.   268. 

Oregon. — Writ  of  review  acts  like 
common-law  certiorari  in  bringing  up 
the  record.  Barton  v.  La  Grande,  17 
Ore.  577,  22  Pac.  111. 

65.  Me. — XTelson  v.  Engineers,  105 
Me.  551,  75  Atl.  64;  Inhabitants  of 
South  Berwick  v.  Comrs.,  98  Me.  108, 
56  Atl.  623;  Stevens  V.  County  Comrs., 
97  Me.  121,  53  Atl.  985;  Lapan  V. 
County  Comrs,  etc.,  65  Me.  160.  Mass. 
Farmington,  etc.  v.  County  Comrs.,  112 
Mass.  206;  Lowell  v.  County  Comrs.,  6 
Allen  131;  Inhabitants,  etc.  v.  Hamp- 
ton, etc.  Comrs.,  16  Gray  38;  Stratton 
v.  Com.,  10  Met.  217.  Mich.— Booker 
v.  Medical  College,  156  Mich.  95,  120 
N.  W.  589,  24  L.  R.  A.  (N.  S.)  445. 
N.  J.— Coles  &  Sons  Co.  v.  Blythe,  69 
N.  J.  L.  666,  55  Atl.  816;  McAdam  v. 
Block,  63  N.  J.  L.  508,  44  Atl.  20S; 
State  V.  Hudson,  32  N.  J.  L.  365; 
Scott  v.  Beatty,  23  N.  J.  L.  256;  Van- 
pelt  v.  Veghte,  14  X.  J.  L.  207.  R.  I. 
O'Brien  v.  Pawtucket,  20  R.  I.  49,  37 
Atl.  302.  S.  C.—Ex  parte  Schmidt,  24 
S.  C.  363;  State  v.  Stewart,  5  Strobh. 
29. 

Effect  of  Statutory  Changes. — But 
in  some  of  the  states  the  scope  of  re- 
view   has    been    extended    by    statute. 
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the  appropriate  method  to  review  errors  committed  on  the  trial.06  Cer- 
tiorari is  not,  therefore,  a  proper  proceeding  to  review  questions  in- 
volving  the   sufficiency  of   the   evidence,    or   conflict    of   testimony.67 


N.  J.— Kyer  V.  Turkel,  70  All.  68; 
Coles  &  Sons »  Co.  v.  Blythe,  69  N.  J.  L. 
666,  55  Atl.  816.  Pa.— In  re  Kobb,  188 
Pa.  212,  41  Atl.  477.  W.  Va. — Cushwa 
v.  Lamar,  45  W.  Va.  326,  32   S.  E.  10. 

66.  Mann  v.  Tyler,  56  Mich.  564,  23 
N.  W.  314;  Schall  v.  Bly,  43  Mich.  401, 
5  N.  W.  651.  See  the  title  "Appeals," 
Vol.  2,  p.  106. 

In  Forbes  Lithograph  Co.  v.  Winter, 
107  Mich.  116,  118,  64  1ST.  W.  1053,  the 
Court  said:  "The  question,  therefore, 
narrows  itself  down  to  this:  Whether, 
in  the  absence  of  an  appearance  or 
objection,  an  affidavit  in  form  suffi- 
cient being  introduced  to  sustain 
plaintiff's  claim,  the  defendant  can 
for  the  first  time  raise  the  question  by 
certiorari  that  the  preliminary  service 
entitling  the  plaintiff  to  make  use  of 
it  was  not  made.  There  can  be  no 
doubt  that  appeal  is  the  more  appro- 
priate remedy  to  review  errors  com- 
mitted on  the  trial  of  the  case,  nor 
is  there  any  doubt  that  this  point 
has  been  pointed  out  to  the  profession 
a  sufficient  number  of  times.  Howell  v. 
Shepard,  48  Mich.  472;  Erie  Preserv 
ing  Co.  V.  Witherspoon,  49  Mich.  379 
Galloway  v.  Corbitt,  52  Mich.  460 
Morrison  V.  Emsley,  53  Mich.  564 
O'Hara  v.  Mernan,  79  Mich.  222;  Stoli 
v.  Padley,  98  Mich.  13.  It  is  true  the 
court  has  in  some  cases  reviewed  rul- 
ings occurring  on  the  trial  in  exclud- 
ing or  receiving  evidence  (Whittle  v. 
Bailes,  65  Mich.  640);  but  we  find  no 
case,  where  the  point  has  been  dis- 
tinctly made,  where  the  court  has  re- 
versed the  case  for  error  in  the  admis- 
sion of  testimony,  where  no  objection 
was  made  before  the  justice.  At  the 
common  law,  certiorari  is  not  a  proper 
remedv  to  review  rulings  made  on  the 
trial  (Spel.  Extr:  Eel.  §1917);  and  the 
same  author,  in  section  1925,  says:  'If, 
under  the  practice  of  the  state  where 
the  matter  arises,  other  than  jurisdic- 
tional questions  may  be  examined  on 
certiorari,  the  same  rule  applies  as 
upon  appeal;  and,  in  order  that  the  pe- 
titioner may  avail  himself  of  errors 
and  irregularities  committed  by  the 
lower  court,  it  must  appear  that  he  in- 
terposed proper  objection  in  due  time.' 
See    also    Cousins   v.    Cowing,    23    Pick. 
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214;  Stratton  v.  Com.,  10  Mete.  (Mass.) 
217;  Carolan  v.  Carolan,  47  Ark.  511; 
Hinman  v.  Eakins,  26  Mich.  81;  Mc- 
Graw  V.  Schwab,  23  Mich.  13;  Hart  v. 
Port  Huron,  46  Mich.  428.  In  the  lat- 
ter case  it  was  said:  'Upon  all  the 
points  in  issue,  there  appears  to  have 
been  evidence,  and  the  objection  that 
it  was  not  the  best  evidence  can  hard- 
ly be  raised  now,  when  the  defendant 
deliberately  abstained  from  object- 
ing.' It  is  true  that  in  the  case  of 
Locke  v.  Farley,  41  Mich.  405,  there 
is  a  dictum  that  a  defendant  not  ap- 
pearing might  raise  a  question  of  this 
nature;  but  the  case  called  for  no 
opinion  on  that  subject,  as  the  defend- 
ant did  appear,  it  was  held  that,  not 
having  objected,  he  could  not  there- 
after raise  the  question  on  certiorari. 
We  are  unable  to  see  why  the  fact  of 
his  failing  to  appear  should  give  the 
defendant  greater  right  in  a  matter 
not  going  to  the  jurisdiction  of  the 
court." 

67.  Ala.— McAllilley  v.  Horton,  75 
Ala.  491.  Cal.— Security  Savings  Bank 
v.  Los  Angeles  County,  34  Pac.  437; 
Farmers'  &  M.  Bank  v.  Board,  97  Cal. 
318,  32  Pac.  312;  Golden  Gate  Hy- 
draulic Min.  Co.  v.  City,  etc.  Court,  65 
Cal.  187;  McKenzie  v.  Board  of  Educa- 
tion, 1  Cal.  App.  406,  82  Pac.  392.  D. 
C— Barber  v.  Harris,  6  Mackey  586. 
Ga. — Shearouse  v.  Morgan,  111  Ga. 
858,  36  S.  E.  927;  Georgia  E.  etc.  Co. 
v.  Pounds,  111  Ga.  851,  36  S.  E.  687; 
Cox  v.  Snell,  77  Ga.  469.  111.— Low  v. 
Galena,  etc.  E.  Co.,  18  111.  324.  la. 
Smith  v.  Jones  County,  30  Iowa  533 
La.— State  v.  Judge,  32  La.  Ann.  315; 
State  v.  Judge,  32  La.  Ann.  217.  Me. 
Nelson  v.  Board  of  Engineers,  105  Me. 
551,  75  Atl.  64;  Hayford  v.  Bangor, 
102  Me.  340,  66  Atl.  731;  Frankfort 
v.  County  Comrs.,  40  Me.  389.  Mass. 
Devlin  v.  Dalton,  171  Mass.  338,  50 
N.  E.  632,  41  L.  E.  A.  379;  Farming- 
ton  Eiver  Power  Co.  v.  Berkshire 
County,  112  Mass.  206;  Ex  parte  Hay- 
ward,  10  Pick.  358.  Mich.— Collier  v. 
Board,  etc.,  147  Mich.  688,  111  N.  W. 
340;  Carver  V.  Chapell,  70  Mich.  49, 
37  N.  W.  879;  Eowe  v.  Kellogg,  54 
Mich.  206,  19  N.  W.  957;  Schall  v. 
Bly,    43    Mich.    401,    5    N.      W.      651; 
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Brown   v.   Blanchard,   39      Mich.      790; 
Smoke    V.    Jones,    35    Mich.    409;    Over- 
^pack  v.  Buggies,  27  Mich.  65;   MeGraw 
v.   Schwab,   23  Mich.  13;   Linn  v.  Rob- 
erts, 15   Mich.  443;   Welch  v.  Bagg,  12 
Mich.   41;   Berry   v.  Lowe,   10   Mich.   9; 
Jackson   v.    People,    9      Mich.      Ill,    77 
Am.   Dec.   491;    Cicotte     v.     Morse,     8 
Mich.  424;   Bromley  V.  People,  7  Mich. 
472;    Higley    v.    Lant,    3      Mich.      612; 
Herring   v.   Hock,    1    Mich.    501.    Minn. 
De  Rochebrune  V.  Southeimer,  12  Minn. 
78.    Mont. — State     V.      Second   Judicial 
Dist.  Court,  22  Mont.  241,  56  Pac.  281; 
State  v.  Ninth  Judicial  Dist.   Court,  17 
Mont.   329,  42  Pac.   850.   N.  H  —  In  re 
Landaff,  34  N.  H.  163.  N.  J.— Town  of 
Montclair  v.  Scola,  76  N.  J.  L.  137,  69 
Atl.  451;   Ryer  v.  Turkell,  75  N.  J.  L. 
677,    70    Atl.      68;      Coles      County     v. 
Blvthe,   69   N.   J.   L.    666,   55   Atl.    816; 
McAdam  v.  Block,  63  N.  J.  L.  508,  44 
Atl.   20S;    Shangnuole  v.   Ohl,   58   N.   J. 
L.   557,   34     Atl.      755;      McGovern     v. 
Board,    57    N.    J.    L.    580,    31    Atl    613; 
Roehers  V.  Remhoff,  55  N.  J.  L.  475,  26 
Atl.  860;  Westcott  v.  Sharpe,  50  N.  J.  L. 
392,    13    Atl.    243;    State   v.   Foster,   44 
N.  J.  L.  378;  Beach  v.  Mullin,  34  N.  J. 
L.    343;    State   v.    City    of    Hudson,    32 
N.  J.  L.  365;   Brown  v.  Ramsay,  29  N. 
J.  L.  117;   Greenway  v.  Mead,  26  N.  J. 
L.   303;   Roston  v.   Morris,   25   N.  J.   L. 
173;  Wood  v.  Fithian,  24  N.  J.  L.  153; 
Scott  v.  Beatty,  23  N.  J.  L.  256;  Berry 
V.   Williams,   21   N.   J.   L.  423;   Vanpelt 
V.   Veghte,    14   N.   J.   L.    207;    Andrews 
v.   Andrews,   14   N.    J.   L.      141;      East 
Windsor  v.  Montgomery,  9  N.  J.  L.  39; 
Gibbons   V.   Wade,   8   N.      J.      L.      255; 
Woods  v.  Tallman,  1  N.  J.  L.  77.  N.  Y. 
People  v.  Fire  Comrs.,  100  N.  Y.  82,  8 
N.    E.   613;    People   v.   Fire   Comrs.,   96 
N.   Y.    644;   People   V.   Purroy,   66    Hun 
626,    20    N.    Y.    Supp.    735;    People      v. 
French,    63    Hun    633,    18    N.    Y.    Supp. 
550;    People   v.    McLean,    60    Hun    578, 
14  N.  Y.  Supp.  578;  People  V.  MeClave, 
55  Hun  609,  8  N.  Y.  Supp.  515;  People 
v.    Robb,    55    Hun    607,    8    N.    Y.    Supp. 
418;    People    v.    Robb,    53    Hun    629,    5 
N.    Y.    Supp.    869;    People   V.    Board    of 
Police,  11   Hun  513;   Simpson  v.  Rhine- 
landers,  20  Wend.  103;  People  v.  Hay- 
den,   16  N.  Y.   Supp.     98;     People     v. 
French,  7  N.  Y.  St.  460;  People  ex  rel. 
Barlow  V.  Canal  Board,  2  Thomp.  &  C. 
242;   People  v.   Keator,  17   Abb.  N.   C 


Ore. — Cookinham  v.  Lewis,  114  Pac. 
SS;  Oregon  Coal  Co.  v.  Coos  County, 
30  Ore.  308,  47  Pac.  851;  Smith  v. 
Portland,  25  Ore.  297,  35  Pac.  665; 
Barton  v.  La  Grande,  17  Ore.  577,  22 
Pac.  Ill;  Vincent  v.  Umatilla  County, 
14  Ore.  375,  12  Pac.  732;  Poppleton  v. 
Yamhill  County,  8  Ore.  338;  Pa. 
Appeal  of  Leister,  11  Atl.  387;  Shen- 
ango  v.  Wayne,  34  Pa.  184;  Overseers 
of  South  Huntington  Twp.  v.  Overseers, 
etc.,  7  Watts  527;  Leslie  v.  Doyle,  1 
Kulp  272.  R.  I. — Lowery  v.  City  of 
Central  Falls,  23  R.  I.  354,  50  Atl.  639; 
Keenan  v.  Goodwin,  17  R.  I.  649,  24 
Atl.  148.  S.  C— State  v.  Fort,  24  S.  C. 
510.  Utah.— Salt  Lake,  etc.  Co.  v. 
Salt  Lake  City,  24  Utah  282,  67  Pac, 
791.  Wis.— State  v.  Board  of  Trustees, 
138  Wis.  133,  119  N.  W.  806,  20  L.  R. 
A.  (N.  S.)  1175;  State  V.  Whitford,  54 
Wis.  150,  11  N.  W.  424;  Frederick  V. 
Clark,  5  Wis.  191;  Roberts  V.  Warren, 
3   Wis.   736. 

New  Jersey. — Certiorari  may  be 
employed  to  review  disputed  questions 
of  fact  arising  in  extraordinary  pro- 
ceedings of  special  tribunals  outside 
of  regular  suits  at  law.  State  v.  Over- 
seers of  the  Poor,  52  N.  J.  L.  298,  19 
Atl.  787. 

Board  of  Commissioners. — A  board 
of  commissioners  having  passed  upon 
the  competency  of  a  municipal  officer, 
its  action  will  not  be  reviewed  by  cer- 
tiorari. Devlin  v.  Dalton,  171  Mass. 
338,  50  N.  E.  632,  41  L.  R.  A.  379. 
Contra,  People  p.  Hoffman,  166  N.  Y. 
462,  60  N.  E.  187,  54  L.  R.  A.  597. 

Georgia. — In  cases  arising  upon 
possessory  warrant  proceedings  of  a 
justice  of  the  peace,  the  superior  court 
has  full  jurisdiction  over  all  issues  of 
fact.  Henderson  v.  Henderson  (Ga.), 
71   S.  E.  876. 

68.  Ala. — Ex  parte  Dickens,  162 
Ala.  272,  50  So.  218;  McCulley  V.  Cun- 
ningham, 96  Ala.  5S3,  11  So.  694; 
Camden  v.  Bloch,  65  Ala.  236.  Cal. 
Thomas  v.  Hawkins,  12  Cal.  App.  327, 
107  Pac.  578.  Ga. — Macon,  etc.  Co. 
v.  Hightower,  119  Ga.  243,  46  S.  E. 
103;  Georgia,  etc.  Co.  v.  Pounds,  111 
Ga.  851,  36  S.  E.  687.  111.— Chicago  R. 
L.  R.  Co.  v.  Whipple,  22  111.  105.  La. 
Henkle  v.  Bussev,  50  La.  Ann.  1135, 
24  So.  240.  Me.— Frankfort  v.  Waldo 
Comrs.,  40  Me.  389.  Mass.  In  re  Night- 


369;  Brown  v.  Wesson,  1  How.  Pr.  141.   ingale,  11  Pick.  168.  Mich. — Meeske  v. 
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flor  matters  as  to  the  credibility  of  witnesses.69  Mixed  questions  of 
law  and  fact  will  not  be  reviewed  if  there  is  any  evidence  to  support 
the  finding.70  But  the  higher  court  may  inquire  into  the  evidence  to 
ascertain  whether  there  was  any  competent  evidence  at  all  to  furnish 
a  basis  for  the  finding  below,71  or  if  the  evidence  is  undisputed,  and  the 
determination  thereon  is  a  legal  question.72  So,  also,  the  evidence  will 
be  reviewed  as  far  as  it  relates  to  the  jurisdiction  of  the  lower  court.73 


Miller,  138  Mich.  87,  101  N.  W.  52; 
Kawson  v.  McElvaine,  49  Mich.  194, 
13  N.  W.  513;  Schall  v.  Bly,  43  Mich. 
401,  5  N.  W.  651;  Willison  v.  Desen- 
bury,  41  Mich.  156,  2  N.  W.  201.  Minn. 
State  v.  Duluth,  53  Minn.  23S,  55  N. 
W.  630,  39  Am.  St.  Eep.  595.  Mo. 
State  v.  Walbridge,  62  Mo.  App.  162. 
N.  J.— Coles  County  v.  Blythe,  69  N. 
J.  L.  666,  55  Atl.  816;  Suburban  L.  & 
Imp.  Co.  V.  Vailsburg,  68  N.  J.  L.  311, 
53  Atl.  388;  McAdam  v.  Block,  63  N. 
J.  L.  508,  44  Atl.  208;  Jeffrey  v.  Owen, 
41  N.  J.  L.  260.  N.  Y.— Morewood  v. 
Hollister,  6  N.  Y.  309;  Niblo  v.  Post, 
25  Wend.  280;  Allyn  v.  Schodack,  19 
Wend.  342;  People  V.  McClave,  15 
N.  Y.  Supp.  244.  Ore. — Douglas  County 
E.  Co.  v.  Douglas  County,  6  Ore.  299. 
Pa. — 'In  re  North  Ward,  29  Pa.  Super. 
525;  Appeal  of  Welsh,  22  Pa.  Super. 
392;  Nobles  v.  Piollet,  16  Pa.  Super. 
386;  In  re  Eoad,  Dennison  Tp.,  13  Pa. 
Super.  227.  E.  I. — O'Brien  v.  Mayor, 
20  E.  I.  49,  37  Atl.  302;  Smith  v.  Bur- 
rillville,  19  E.  I.  61,  31  Atl.  578.  S.  C. 
Davis  v.  State  Board,  S6  S.  C.  451,  68 
S.  E.  676;  Welsh  v.  Board,  79  S.  C. 
246,  60  S.  E.  699;  Ex  parte  Eiggs,  52 
S.  C.  298,  29  S.  E.  645. 

Michigan. — The  rule  as  to  conclu- 
siveness of  findings  of  fact  applies  to 
findings  of  commissioner  in  a  summary 
proceeding.  Meeske  v.  Miller,  138  Mich. 
87,  101  N.  W.  52. 

New  Jersey. — The  distinction  has 
been  made  in  this  state  that  the  deter- 
minations of  some  special  statutory 
tribunals  upon  disputed  questions  of 
fact  are  reviewable  by  certiorari,  but 
it  has  been  held  that  such  determina- 
tions of  fact  by  courts  of  general  jur- 
isdiction, such  as  the  court  of  common 
pleas,  are  not  reviewable.  Houman  v. 
Schulster,  60  N.  J.  L.  132,  36  Atl.  776; 
State  v.  Overseers,  52  N.  J.  L.  298,  19 
Atl.  787;  P.  L.,  1906,  p.  658.  The  rule 
that  the  higher  court  may  review  ques- 
tions of  fact  does  not  apply  to  the 
court  of  errors  and  appeals  in  review- 
ing judgments    of    the    supreme    court. 
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Lehigh,  etc.  Coal   Co.  v.     Borough     of 
Junction    (N.  J.),  68  Atl.  '806. 

New  York. — Where  a  return  of  rail- 
road commissioners  includes  all  of  the 
evidence,  the  appellate  division  is  not 
confined  to  the  allegations  of  the  re- 
turn, but  may  review  such  evidence. 
People  v.  Public  Service  Com.,  195 
N.  Y.  157,  88  N.  E.  261. 

69.  Carver  v.  Chapell,  70  Mich.  49, 
37  N.  W.  879;  Independence  v.  Pomp- 
ton,  9  N.  J.  L.  209. 

70.  Eogers  v.  Kershaw,  64  N.  J.  L. 
213,   44  Atl.   844. 

Writ  of  Review. — Nor  do  questions 
of  fact  come  up  on  the  writ  of  re- 
view. Lund  V.  Superior  Court  (Cal.), 
114  Pac.  569;  Smith  v.  Portland,  25 
Ore.  297,  35  Pac.  665.  See  Golden  Gate 
Tel.  Co.  v.  Superior  Court  (Cal.),  114 
Pac.    978. 

71.  Mich. — Jackson  v.  People,  9 
Mich.  Ill,  77  Am.  Dec.  491.  Minn. 
State  v.  Duluth,  53  Minn.  238,  39  Am. 
St.  Eep.  595,  55  N.  W.  630.  N.  J. 
Marcus  V.  Graver,  71  N.  J.  L.  95,  58 
Atl.  564.  Utah.— Water,  etc.  Co.  v. 
City  of  Salt  Lake,  24  Utah  282,  67 
Pac.  791. 

And  see  Farmington,  etc.  Co.  v. 
Countv  Comrs.,  112  Mass.  206;  Eowe 
v.  Keflogg,  54  Mich.  206,  19  N.  W.  957; 
Hyde  v.  Nelson,  11  Mich.  353;  Berry 
v.  Lowe,  10  Mich.  9;  Bromley  v.  Peo- 
ple, 7  Mich.  472;  Gaines  v.  Betts,  2 
Doug.    (Mich.)    98. 

Findings  of  fact  which  are  contrary 
to  any  reasonable  conclusion  or  infer- 
ence from  the  evidence,  or  which  have 
no  evidence  at  all  to  support  them, 
may  be  corrected  as  errors  of  law. 
State  v.  State  Board  of  Canvassers,  86 
S.  C.  451,  68  S.  E.  676. 

72.  Independent  Sawmill  Co.  r. 
Thomas  (Ga.  App.),  71  S.  E.  491; 
Eoyal  v.  McPhail,  97  Ga.  457,  25  S.  E. 
512;  Greenwood  v.  Boyd  &  Baxter 
Furn.  Co.,  86  Ga.  582,  13  S.  E.  128; 
Oregon  Coal  &  Nav.  Co.  v.  Coos  Countv, 
30  Ore.  308,  47  Pac.  851. 

73.  Stumpf  v.  Board  of  Suprs.,  131 
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Test  of  Question  of  Fact.  —  If  it  would  have  been  proper  to  direct  a 
verdict  below,  a  question  of  law  is  involved.  Otherwise,  the  question 
is  one  of  fact.7* 

(III.)  Rulings  of  Lower  Court. —  Ordinarily  the  rulings  of  the  trial 
court  upon  matters  within  its  jurisdiction,  are  not  reviewable  on  cer- 
tiorari or  writ  of  review,75  unless  it  is  claimed  that  the  trial  court  had 
no  jurisdiction  to  make  the  ruling,  or  that  it  has  acted  illegally.76 

Sufficiency  of  Instructions.  —  Accordingly,  the  application  of  the  law 
to  the  facts  by  the  lower  tribunal  is  not  reviewable.77 

(IV.)  Immaterial  Errors.  —  Immaterial  errors  such  as  are  not  grounds 
for  allowance  of  the  writ,  are  not  reviewable.78 

d.  Objections  and  Exceptions  Below.  —  The  practice  generally  is 
to  review  on  certiorari  only  such  matters  as  were  objected  to  below 
and  are  raised  by  exceptions.79     But  it  seems  that  where  the  return 


Cal.  364,  63  Pac.  663,  82  Am.  St.  Rep. 
350;  MeClatchy  v.  Superior  Court,  119 
Cal.  413,  51  Pac.  413,  39  L.  R.  A.  691; 
Schwartz  v.  Superior  Court,  111  Cal. 
106,  43  Pac.  580;  People  v.  Van  Als- 
tvne,  32  Barb.  131;  People  v.  Board, 
24  How.  Pr.  (N.  Y.)  481;  15  Abb.  Pr. 
167;  Haviland  V.  White,  7  How.  Pr. 
(N.  Y.)  154. 

If  the  jurisdictional  facts  do  not 
appear  of  record,  the  lower  court 
should  certify  in  addition  to  what  is 
technically  denominated  as  the  record, 
such  facts,  or  the  evidence  of  them,  as 
relate  to  its  jurisdiction.  Stumpf  v. 
Board,  etc.,  131  Cal.  364,  63  Pac.  663, 
82  Am.  St.  Rep.  350;  In  re  Madera 
Irr.  Dist.,  92  Cal.  296,  28  Pac.  272,  675, 
27  Am.  St.  Rep.  106,  14  L.  R.  A.  755. 

If  the  "evidence  of  jurisdiction  is 
not  spread  upon  the  record,  the  judg- 
ment will  be  reversed,  not  for  want  of 
jurisdiction,  but  for  the  want  of  the 
evidence  of  such  jurisdiction."  Cun- 
ningham v.  Dixon,  1  Marv.  (Del.)  163, 
41  Atl.  519. 

74.  Harwell  v.  Marshall,  125  Ga. 
451,  54  S.  E.  93;  Toole  v.  Edmondson, 
104  Ga.  77G,  31   S.  E.  25. 

75.  Cal. — Wetzel  v.  Superior  Court, 
3  Cal.  App.  408,  85  Pac.  858.  la. 
State  v.  Wilson,  12  Iowa  424.  Mich. 
Rickel  v.  Strelinger,  102  Mich.  41,  60 
N.  W.  307.  N.  Y.— Birdsall  v.  Phillips, 
17  Wend.  464;  Haviland  V.  White,  7 
How.  Pr.  154;  People  v.  Judge,  2  Hill 
398;  People  v.  Hair,  29  Hun  125.  Ore. 
Smith  v.  Portland,  25  Ore.  297,  35  Pac. 
665;  Barton  v.  La  Grande,  17  Ore. 
577,  22  Pac.   111. 

Improper  admission  of  evidence  will 
not    be    reviewed    by    certiorari    where 


there  appears  to  have  been  competent 
evidence  to  warrant  the  determination 
below.  Lowell  V.  Comrs.,  146  Mass.  403, 
16  N.  E.  8;  Gleason  v.  Sloper,  24  Pick. 
(Mass.)  181;  Cobb  v.  Lucas,  15  Pick. 
(Mass.)  1;  O'Brien  v.  Mayor,  etc.,  20 
R.   I.   49,   37   Atl.   302. 

76.  Berkey  v.  Thompson,  126  Iowa 
394,  102  N.  W.  134. 

77.  Basnet  v.  Jacksonville,  18  Fla. 
523;  Sullivan  v.  Lower,  234  111.  21,  84 
N.  E.  622.  But  see  City  of  St.  Paul  v. 
Marvin,  16  Minn.  102,  104. 

78.  Grand  Rapids,  etc.  Co.  v.  Weiden, 
69  Mich.  572,  37  N.  W.  872. 

79.  Del. — Cunningham  v.  Dixon,  1 
Marv.  163,  41  Atl.  519.  Ga.— Atlantic, 
etc.  R.  Co.  v.  Cohn  &  Co.,  4  Ga.  App. 
854,  62  S.  E.  572.  111.— Joyce  v.  City 
of  Chicago,  216  111.  466,  75  N.  E.  184. 
Mich. — Lewis  v.  Board  of  Education, 
139  Mich.  306,  102  N.  W.  756;  Bigelow 
v.  Brooks,  119  Mich.  208,  77  N.  W.  810; 
Witherspoon  v.  Clegg,  42  Mich.  484,  4 
N.  W.  209;  Patterson  v.  Goodrich,  31 
Mich.  225.  Mo.— State  v.  Gill,  137  Mo. 
627,  39  S.  W.  81.  N.  J.— Beeves  V. 
Jones,  74  N.  J.  L.  330,  66  Atl.  113; 
Shangnuole  v.  Ohl,  58  N.  J.  L.  557,  34 
Atl.  755;  Race  v.  Dehart,  24  N.  J.  L. 
37;  Jaques  v.  Hulit,  16  N.  J.  L.  38.  Pa. 
South  Huntington  v.  East  Hunting- 
ton, 7  Watts  527;  Myers  v.  Stauffer, 
5  Pa.  Co.  Ct.  657. 

Improper  Argument  of  Counsel. — 
Where  advantage  was  not  taken  of 
the  improper  conduct  of  counsel  in 
argument  by  a  motion  for  new  trial, 
it  is  too  late  to  urge  such  improper 
conduct  as  reason  for  granting  cer- 
tiorari. Lanier  v.  Byrd,  115  Ga.  200, 
41  S.  E.  684. 
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discloses  that  the  lower  tribunal  was  without  jurisdiction,  this  fact 
need  not  have  been  raised  below.80 

e.  Presumptions  on  Final  Hearing.  —  It  will  be  presumed  on  final 
review  that  the  tribunal  below  proceeded  according  to  law.81  For  ex- 
ample, it  will  be  presumed  that  the  evidence  offered  below  was  suffi- 
cient to  warrant  the  action  of  the  lower  tribunal,82  and  where  the  re- 
turn does  not  show  that  all  the  evidence  is  before  the  higher  court,  the 
finding  of  the  trial  judge  will  be  presumed  to  be  supported  by  the 
evidence  and  will  not  be  set  aside.83 

B.  Rehearing.  —  Upon  rehearing  a  certiorari  stands  as  it  stood 
on  the  first  hearing,84  and  a  rehearing  will  not  be  allowed  for  the 
purpose  of  permitting  the  defeated  party  to  take  further  proof.85 

C.  Determination  or  Judgment  of  Higher  Court.  —  At  common 
law,  certiorari  was  an  inflexible  remedy  admitting  only  of  a  judgment 
affirming  or  quashing  the  proceeding  below.86     But  the  rule  in  most 


New  Trial. — It  has  been  held  that 
certiorari  may  be  invoked  without 
having  first  moved  for  a  new  trial. 
Archie  v.  State,  99  Ga.  23,  25  S.  E. 
612. 

80.  People  v.  Robertson,  26  How.  Pr. 
(N.  Y.)    90. 

Under  a  statute  in  Oregon,  jurisdic- 
tion of  the  lower  court  may  be  attack- 
ed for  the  first  time  by  petition  for 
writ  of  review.  Adams  v.  Kelly,  44 
Ore.   66,  74  Pac.  399. 

It  has  been  held  that  certiorari  will 
lie  without  exception  having  been  tak- 
en below,  where  an  illegal  decree  was 
entered  against  a  plaintiff  who  had 
dismissed  his  action,  where  the  answer 
filed  below  did  not  state  a  counter 
claim.  Bardes  v.  Hutchison,  113  Iowa 
610,  85  N.  W.   797. 

81.  Mo.— State  v.  Taylor,  224  Mo. 
393,  123  S.  W.  892.  N.  J.— New  Jersey 
Produce  Co.  v.  Gluck,  74  Atl.  443; 
Ryer  v.  Turkel,  75  N.  J.  L.  677,  70  Atl. 
68;  Brown  v.  Moore,  42  Atl.  1063; 
Wescott  V.  Garrison,  6  N.  J.  L.  455. 
Pa. — Rubieum  v.  Williams,  1  Ashm.  230. 
Va. — Paine  v.  Town  of  Leicester,  22 
Vt.  44.  Wis.— State  v.  County  Clerk,  59 
Wis.  15,  16  N.  W.  617. 

Corporation. — A  party  described  as 
"The  Martin  and  Hoyt  Company,"  in 
absence  of  showing  to  the  contrary 
will  be  presumed  to  be  a  corporation. 
Moore  v.  Martin  &  Hoyt  Co.,  124  Ala. 
291,  27  So.  252. 

Session  of  Court. — It  will  be  pre- 
sumed that  the  court  had  the  authority 
to  hold  the  session  at  which  the  pro- 
ceedings   sought    to    be   reviewed    were 
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had.  Brown  v.  Louisiana  &  N.  R.  Co., 
118  La.  87,  42  So.  656. 

Promise  in  Writing. — In  an  action 
against  one  assuming  to  pay  the  debt 
of  another,  the  promise  will  be  pre- 
sumed to  be  in  express  terms  and  in 
writing.  Holly  v.  Rathbone,  8  Johns. 
(N.  Y.)  148. 

Interest  of  Prosecutor  Presumed. 
Upon  a  final  hearing,  after  the  allow- 
ance of  the  writ,  the  status  of  the 
prosecutor  will  be  presumed  in  the  ab- 
sence of  proof  to  the  contrary,  unless 
the  return  to  the  writ  affirmatively 
shows  his  lack  of  interest  in  the  con- 
troversy. Levy  v.  City  of  Elizabeth 
(N.  J.),  80  Atl.  498;  Rehil  p.  East 
Newark,  73  N.  J.  L.  220,  63  Atl.  81; 
Central,  etc.  R.  Co.  v.  City  of  Eliza- 
beth, 70  N.  J.  L.  578,  57  Atl.  404; 
Lantry  v.  Sage,  69  N.  J.  L.  560,  55  Atl. 
34;  Dickenson  v.  Jersey  City,  68  N.  J. 
L.  99,  52  Atl.  278;  Biddle  V.  Riverton, 
58  N.  J.  L.  289,  33  Atl.  279;  Avon  v. 
Neptune  City,  57  N.  J.  L.  701,  32  Atl. 
220. 

82.  Mich. — Henderson  v.  Board  of 
Comrs.,  160  Mich.  36,  124  N.  W.  1105. 
Mo. — Collier  V.  Chester,  etc.  Co.  (Mo. 
App.),  138  S.  W.  660.  E.  I.— O'Brien 
v.  Mayor,  20  R.  I.  49,  37  Atl.  302. 

83.  Snow  v.  Perkins,  2  Mich.  238; 
Gaines  v.  Betts,  2  Doug.  (Mich.)  98; 
Produce  Co.  v.  Gluck  (N.  J.),  74  Atl. 
443;  Britton  V.  McDonald,  43  N.  J.  L. 
591. 

84.  Lewis  V.  Brennan,  141  Iowa  585, 
120  N.  W.  332. 

85.  Garretson  v.  Barker,  66  N.  J.  L. 
158,  48  Atl.  514. 

86.  Ala. — Winkler      Brokerage      Co. 
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jurisdictions  now  is  that  a  broader  judgment  than  merely  that  of 
quashal  or  affirmance  may  be  rendered.87 


f.  Courson,  106  Ala.  374,  49  So.  341; 
Fore  v.  Fore,  44  Ala.  478.  Ark. — St. 
Louis,  I.  M.  &  S.  E.  Co.  v.  Barnes,  35 
Ark.  95;  Jones  V.  State,  14  Ark.  170; 
C'ausin  v.  Taylor,  4  Ark.  55.  111. — San- 
ner  v.  Union  Drain.  Dist.,  175  111.  575, 
51  N.  E.  857,  860;  Behrens  v.  Comrs., 
169  111.  558,  48  N.  E.  578.  Mass.— War- 
ren v.  Hart,  etc.,  183  Mass.  119,  66  N. 
E.  412;  Ward  v.  Newton,  181  Mass. 
432,  63  N.  E.  1064;  Com.  v.  Ellis,  11 
Mass.  462;  Com.  v.  Blue  Hill  Tp.  Corp., 
5  Mass.  420;  Melvin  v.  Bridge,  3  Mass. 
305.  Mich. — Whitbeck  v.  Common 
Council,  50  Mich.  S6,  14  N.  W.  708. 
N.  H.— Hopkinton  v.  Smith,  15  N.  H. 
152. 

It  is  the  usual  practice  to  make  the 
order  for  the  issuance  of  the  writ 
show  that  it  is  issued  for  the  purpose 
of  quashing  the  proceedings.  Warren 
v.  Hart,  etc.,  183  Mass.  119,  66  N.  E. 
412 


there  is  other  form  of  error,  he  may- 
grant  a  new  trial  generally,  returning 
the  case  to  the  court  from  which  it 
came,  or  4.  If  such  error  has  been 
committed  he  may  return  the  case  to 
the  lower  court  with  instructions." 

Controlling  Question  of  Law. — In 
Georgia  under  statute,  Civ.  Proc.  par. 
4652,  the  superior  court  cannot  law- 
fully render  a  judgment  upon  certior- 
ari when  it  appears  that  at  the  trial 
thereby  brought  under  review  there 
were  disputed  issues  of  fact  and  the 
ease  was  not  one,  the  determination  of 
which  necessarily  depended  upon  a 
controlling  question  of  law.  Johnson  v. 
Coleman,  106  Ga.  205,  32  S.  E.  122; 
Almand  v.  R.  Co.,  102  Ga.  151,  29  S.  E. 
159;  Tinsley  v.  Block,  98  Ga.  243,  25 
S.  E.  429;  Porterfield  v.  Thompson,  4 
Ga.   App.   524,   61    S.    E.    1055. 

Thus  the  power  of  the  judge  of  the 
superior  court  to  make  a  final  disposi- 


An    adjudication    setting    aside    the  I  tion  of  the  case  on  certiorari  is  limited 


proceedings  of  a  municipality  operates 
to  nullify  what  has  been  unlawfully 
done,  and  obliterate  the  record  there- 
of, and  to  deprive  all  parties  of  any 
justification  which  might  be  derived 
from  such  record.  Specht  V.  Central, 
etc.   Co.   (N.  J.  L.),  68   Atl.   785. 

Independent  Parts  of  Proceedings. 
Where  parts  of  the  proceedings  below 
are  separable  and  independent,  and 
not  connected  with  each  other,  the 
court  on  certiorari  may  render  judg- 
ment quashing  that  which  is  invalid, 
and  sustaining  that  which  is  valid. 
Warren  v.  Hart,  etc.,  1S3  Mass.  119, 
66  N.  E.  412;  Com.  v.  West  Boston 
Bridge,  13  Pick.  (Mass.)  195;  Com.  v. 
Derby,  13  Mass.  433,  7  Am.  Dec.  163; 
Com.  v.  Blue  Hill  Tpk.  Corp.,  5  Mass. 
420;    Com.  V.   Carpenter,   3   Mass.    268. 

87.  Alderson  v.  Comrs.,  32  W.  Va. 
454,  9  S.  E.  863. 

Georgia. — In  the  case  of  Wilensky  v. 
Brady,  121  Ga.  90,  48  S.  E.  687,  the 
court  has  said  that,  "In  certiorari 
cases  the  judge  of  the  superior  court 
may  make  one  of  four  orders:  1.  If 
there  is  no  error  the  writ  should  be 
dismissed.  2.  If  there  is  no  question  of 
fact  and  an  error  of  law  which  must 
finally  govern  the  case,  the  judge  of 
the  superior  court  must  himself  make 
a  final  disposition  of  the   cause.   3.  If 


to  those  cases  in  which  the  error  com- 
plained of  is  an  error  of  law  which 
must  finally  determine  the  disposition 
of  the  case.  Walker  v.  Reese,  110  Ga. 
582,  35  S.  E.  771;  Central,  etc.  R.  Co. 
v.  Willingham  (Ga.  App.),  70  S.  E. 
199. 

Of  course  this  rule  which  prevents 
the  rendering  of  final  judgment  on  cer- 
tiorari in  a  case  where  there  is  a  con- 
flict of  evidence  as  to  material  facts 
in  issue  can,  in  the  nature  of  things, 
only  apply  to  a  case  where  the  peti- 
tion for  certiorari  is  sustained,  and  not 
to  one  where  the  petition  is  overruled. 
Ford  v.  Price  &  Lucas  Cider,  etc.  Co., 
116  Ga.  793,  43  S.  E.  69. 

Where  issues  of  fact  are  involved 
and  certiorari  sustained,  the  case 
should  be  remanded  for  a  new  trial. 
WTilliams  v.  Wardlaw,  94  Ga.  697,  20 
S.  E.  92;  Mitchell  V.  Western,  etc.  Co., 
66  Ga.  242;  Sapp  V.  Adams,  65  Ga. 
600;  Shannon  v.  Daniel,  64  Ga.  448; 
Claton  v.   Ganey,  63  Ga.  331. 

And  where  mixed  questions  of  law 
and  fact  are  involved,  in  so  remand- 
ing the  case,  instructions  for  the  guid- 
ance of  the  court  below  should  be 
given.  Almand  v.  Georgia  R.  B.  Co.,  102 
Ga.  151,  29  S.  E.  159;  Star  Glass  Co.  V. 
Longley,  64  Ga.  576. 

Where  Court  Below  Is  Without  Juris- 
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IX.  COSTS.  —  Right  to  andiLiability  for  Costs.  —  At  common  law 
no  costs  are  recovered  by  either  party  in  certiorari.88 

Discretion  of  Court.  —  The  awarding  of  costs  in  some  jurisdictions 
rests  within  the  discretion  of  the  court.89 

Award  To  Successful  Party. —  In  numerous  jurisdictions  costs  are 
awarded  to  the  successful  party.90 


diction. — Where  the  court  below  is 
without  jurisdiction  to  hear  and  deter- 
mine a  cause,  final  judgment  in  favor 
of  the  plaintiff  ia  the  certiorari  pro- 
ceedings should  be  rendered.  Velvin  v. 
Austin,  109  Ga.  200,  34  S.  E.  335;  Dor- 
sey  v.  Miller,  105  Ga.  88,  31  S.  E.  736. 

Mistrial. — Where  the  facts  certified 
show  a  mistrial  a  new  trial  will  be 
ordered.  Marcus  V.  Graver,  71  N.  J.  L. 
95,  58  Atl.  564. 

Montana. — In  Montana,  judgment  on 
writ  of  review  may  be  either  to  affirm, 
annul,  or  modify.  Code  Civ.  Proc.  1948; 
State'  v.  Justice  Court,  31  Mont.  258, 
78  Pac.  498. 

Writ  of  Restitution. — A  writ  of  resti- 
tution to  restore  to  relator  property  of 
which  he  has  been  deprived  by  void 
proceeding  has  been  given  upon  an 
annulment  of  judgment  by  certiorari. 
Leonard  v.  Peacock,  8  Nev.  157;  State 
v.  Eose,  4  N.  D.  319,  58  N.  W.  514,  26 
L.   E.   A.   593. 

New  Jersey. — The  higher  court  enters 
up  on  reversal  such  judgment  as  the 
lower  court  should  have  made.  Sullivan 
V.  Visconti,  68  N.  J.  L.  543,  53  Atl.  598; 
69  N.  J.  L.  452,  55  Atl.  1133. 

Washington. — Where  a  judgment  for 
costs  could  not  have  been  awarded  be- 
low, it  should  not  be  entered  by  the 
higher  court  on  a  writ  of  review,  as 
the  higher  court  can  only  enter  the 
judgment  which  should  have  been  enter- 
ed by  the  lower  tribunal.  Bringgold  v. 
City  of  Spokane,  19  Wash.  333,  53  Pac. 
368. 

In  West  Virginia  in  cases  where  cer- 
tiorari is  used  as  an  appellate  proceed- 
ing, the  superior  court  has  a  right  to 
affirm  the  judgment  of  the  inferior 
court  or  to  set  aside  and  annul  and 
enter  up  such  judgment  as  the  inferior 
court  ought  to  have  done,  or  to  remand 
the  case  to  it  as  in  a  case  brought  up 
on  writ  of  error.  Alderson  v.  Comrs.,  32 
W.  Va.  454,  9  S.  E.  863;  Dryden  v. 
Swinburne,  15  W.  Va.  234. 

88.  D.  C— Fraser  V.  Dist.  of  Colum- 
bia, 7  Mackey  150.  111. — Arnold  v. 
Tharpe,  9  111.  App.  357.  Mass. — Com.  v. 


Ellis,  11  Mass.  462,  465.  Mont.— State  v. 
Dist.  Court,  25  Mont.  1,  63  Pac.  402. 
N.  H.— State  v.  Leavitt,  3  N.  H.  44. 
N.  J.— Eandolph  v.  Bayles,  2  N.  J.  L. 
49,  52.  N.  Y.— People  v.  Nelliston,  79 
N.  Y.  638;  People  V.  McDonald,  69  N.  Y. 
362;  Williams  v.  Sherman,  15  Johns. 
195;  Low  v.  Eogers,  8  Johns.  321; 
Wheeler  v.  Eoberts,  7  Cow.  536;  People 
v.  Heath,  20  How.  Pr.  304;  People  v. 
O'Brien,  6  Abb.  Pr.  (N.  S.)  63.  Wash. 
Bringgold  v.  Spokane,  19  Wash.  333,  53 
Pac.  368. 

89.  Michigan.  —  Matter  of  Public 
Interest. — Costs  are  sometimes  taxed  to 
neither  party  when  a  question  is  deter- 
mined on  certiorari  that  is  a  matter 
of  interest  to  the  public  in  general. 
Beimink  v.  Strabbing,  157  Mich.  332, 
122  N.  W.  183. 

New  Jersey. — Upon  reversing  a  judg- 
ment, the  supreme  court  of  New  Jersey 
may  award  costs  to  either  party.  Smith 
v.  Ocean  Castle,  etc.,  59  N  J.  L.  198, 
35  Atl.  917. 

Where  certiorari  reverses  the  judg- 
ment below  in  order  that  a  new  trial 
may  be  had,  the  judicial  policy  of  the 
courts  of  New  Jersey  in  the  exercise 
of  their  discretion  has  been  to  reverse 
without  costs.  Smith  v.  State,  68  N.  J. 
L.  137,  52  Atl.  308;  Lehigh  Val.  E.  Co. 
V.  McFarland,  44  N.  J.  L.  674.  See  also 
People  v.  White,  53  Mich.  537,  19  N.  W. 
174. 

90.  Ga. — Johns  V.  Lewis  Drug  Co., 
120  Ga.  640,  48  S.  E.  127.  la.— Code, 
1897,  par.  3853.  Minn. — State  v.  Pro- 
bate Court,  67  Minn.  51,  69  N.  W.  609. 
Mont. — State  v.  District  Court,  25  Mont. 
1,  63  Pac.  402. 

Georgia  Practice. — Where  a  petition 
for  certiorari  has,  on  final  hearing,  been 
sustained  and  another  trial  ordered, 
only  such  costs  as  have  accrued  in  the 
higher  court  should  be  adjudged  against 
the  defendant  in  favor  of  the  plaintiff 
in  certiorari.  Haire  v.  McCardle,  107 
Ga.  775,  33  S.  E.  683. 

Such  costs  may  not  be  recovered 
though  the  party  against  whom  they 
are   taxed   may   finally   succeed   in   the 
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Costs  As  Upon  Appeal.  — The  rules  for  the  taxation  of  costs  upon 
error  and  appeal  are  sometimes  applied  to  certiorari  proceedings.01 

X.  APPEAL  AND  ERROR.  —  A.  Appeal  Sometimes  Allowed. 
In  some  jurisdictions  an  appeal  lies  from  a  decision  on  a  writ  of  cer- 
tiorari,02 but  in  others  an  appeal  is  denied,  principally  on  the  ground 
that  the  writ  is  discretionary.03 

B.  "Who  May  Appeal.  —  Appeal  by  Officer  or  Tribunal.  —  The 
officer  or  tribunal  whose  proceedings  are  reviewed  may  appeal  from 
the  judgment  on  certiorari.94 

C.  Limitations  as  to  Time.  —  Statutes  prescribe  the  time  within 
which  the  appeal  may  be  taken.05 

D.  Scope  of  Review.  —  1.  Questions  of  Fact.  —  As  a  general 
rule,  the  review  on  appeal  from  certiorari  goes  only  to  questions  of 
law.96 


lower  court.  Walker  v.  Hillyer,  130  Ga. 
466,  61  S.  E.  8. 

Where  the  judgment  in  the  higher 
court  is  in  favor  of  the  plaintiff  to 
the  extent  that  one  material  error  was 
corrected  in  his  favor,  costs  should  be 
awarded  against  the  defendant  in  cer- 
tiorari. Paulk  v.  Tanner,  107  Ga.  219, 
37  S.  E.  99. 

Dismissal  of  Action  Below. — Where, 
on  service  of  the  writ,  proceedings  be- 
low are  dismissed  by  the  successful 
party,  applicant  in  certiorari  should  be 
awarded  costs  of  the  certiorari.  State 
I?.  Dist.  Court,  27  Nev.  58,  71  Pac.  664. 

91.  Iowa  Code,  1897,  par.  3853; 
Coffey  v.  Gamble,  134  Iowa  754,  94  N. 
W.  936. 

Defendant  has  been  allowed  costs 
for  printing  a  brief  on  a  certiorari 
where  the  proceedings  were  dismissed. 
State  v.  Judicial  District  Court,  24 
Mont.    425,  62  Pac.  688. 

92.  Ala. — Ex  parte  Candee,  48  Ala. 
386.  Cal  —  Brewster  v.  Hartley,  37  Cal. 
15.  Fla. — Louisville,  etc.  E.  Co.  v.  Sut- 
ton, 54  Fla.  247,  44  So.  946.  111.— Board 
of  Suprs.  v.  Magoon,  109  111.  142.  Md. 
Baltimore,  etc.  Tpk.  Co.  v.  Northern 
Cent.  R.  Co.,  15  Md.  193.  Minn.— Mode 
V.  Board  of  County  Comrs.,  43  Minn. 
312,  45  N.  W.  435.  W.  Va. — Arnold  v. 
Lewis  County  Court,  38  W.  Va.  142,  38 
S.  E.  476. 

93.  U.  S.— Harris  v.  Barber,  129  U. 
S.  366,  9  Sup.  Ct.  314,  32  L.  ed.  697. 
Mass. — Brockton  v.  Comrs.,  183  Mass. 
42,  66  N.  E.  427.  N.  Y. — People  V. 
Fire  Comrs.,  77  N.  Y.  605.  Wis.— State 
v.  Fond  du  Lac,  35  Wis.  37. 

94.  In  Alabama  a  court  of  county 
commissioners  whose  action  is  reversed 


on  certiorari  may  appjal.  Comrs.  V. 
Wilborn,  155  Ala.  192,  46  So.  585. 

Illinois. — It  has  been  held  in  Illinois 
that  an  officer  to  whom  a  common-law 
writ  of  certiorari  was  directed  is  a 
competent  party  to  take  appeal  from 
the  decision,  but  the  court  so  holding 
expresses  the  doubt  that  it  would  seem 
that  the  officer  after  complying  with 
the  mandate  of  the  court  by  certifying 
the  proceedings  before  him  would  have 
no  further  interest  in  the  subject  mat- 
ter. Glennon  v.  Britton,  155  111.  232,  40 
N.  E.  594. 

One  not  prejudiced  by  judgment  upon 
certiorari,  even  though  erroneous,  may 
not  appeal.  Fewlass  v.  Abbott,  28  Mich. 
270. 

95.  Alabama  Code,  par.  2S27;  Lusk 
V.  Capeheart,  129  Ala.  599,  30  So.  31 
(holding  that  time  for  taking  appeal 
may  not  be  extended  by  agreement  of 
parties). 

96.  And  determinations  from  con- 
flicting facts  or  questions  as  to  the 
sufficiency  of  the  evidence  will  not  be 
disturbed,  unless  palpably  erroneous,  or 
a  clear  abuse  of  discretion  by  the  lower 
court.  Ga.— Trust  Co.  of  Georgia  v.  Ray, 
125  Ga.  485,  54  S.  E.  145;  Ramsay  v. 
Rodgers,  118  Ga.  868,  45  S.  E:  693; 
Carter  v.  Garrett,  115  Ga.  595,  41  S.  E. 
989;  Keys  v.  Flemister,  111  Ga.  '874, 
36  S.  E.*948;  Shearouse  v.  Morgan,  111 
Ga.  858,  36  S.  E.  927;  Central,  etc.  R. 
Co.  v  Bowen,  108  Ga.  810,  33  S.  E.  996; 
Crosby  v.  Central,  etc.  R.  Co.,  105  Ga. 
508,  31  S.  E.  151;  Mitchell  V.  Braswell, 
105  Ga.  502,  30  S.  E.  947;  Tucker  v. 
Banks,  99  Ga.  302,  25  S.  E.  654;  Pur- 
year  V.  Clements,  58  Ga.  605;  Ozmint 
v.  Daniel,  58  Ga.  458.  Mich.— Elliot  v. 
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2.  Discretionary  Matters.  —  a.  In  General.  —  Matters  within  the 
discretion  of  the  intermediate  court  will  not  be  reviewed  upon  appeal,97 

b.  Order  Granting,  Refusing  or  Quashing  Writ.  —  The  authorities 
are  in  conflict  as  to  whether  an  order  granting  or  refusing  the  writ  is 
reviewable.  It  has  been  held  that  since  the  granting  of  the  writ  is 
discretionary  and  the  court  may  award  it  or  not,  its  decision  is  not 
reviewable  upon  this  point.98     Other  authorities  hold  that  since  such 


Whitmore,  5  Mich.  532;  Webber  v. 
Hanke,  4  Mich.  198;  Miller  v.  Chaffee,  1 
Mich.  257.  N.  J. — Suburban  L.  &  Imp. 
Co.  v.  Mayor  of  Vailsburg,  68  N.  J.  L. 
311,  53  Atl.  388;  Vreeland  v.  Mayor, 
etc.,  60  N.  J.  L.  168,  37  Atl.  737;  Moran 
v.  City,  58  N.  J.  L.  144,  35  Atl.  284. 
N.  Y.— People  v.  Hicks,  105  N.  Y.  198, 
11  N.  E.  653. 

In  Georgia,  a  judge  of  the  superior 
court  in  passing  on  certiorari  where 
questions  of  fact  are  involved  and  the 
evidence  conflicting,  has  a  discretion 
to  sustain  the  writ  similar  to  the  dis- 
cretion allowed  him  in  passing  on  a 
first  new  trial,  and  the  discretion  will 
not  be  controlled  unless  shown  to  have 
been  palpably  abused.  Weatherby  v. 
Jordan,  124,  Ga.  68,  52  S.  E.  83.  A  de- 
termination of  the  superior  court  with 
regard  to  the  service  of  the  writ  will 
not  be  disturbed  upon  writ  of  error. 
Worthen  v.  Equitable  Mtg.  Co.,  114  Ga. 
274,  40  S.  E.  242. 

Merits  Not  Reviewed. — Cal. — Whit- 
ney v.  Board,  14  Cal.  479.  111. — Doo- 
little  v.  Galena,  etc.  E.  Co.,  14  111.  381. 
Mo.— State  V.  Smith,  173  Mo.  398,  73 
S.  W.  211.  N.  H.— In  re  Landaff,  34  N. 
H.  174.  N.  Y. — People  v.  Van  Alstyne, 
32  Barb.  131.  Pa. — In  re  Germantown, 
etc.,  99  Pa.  479;  Overseers  v.  Overseers, 
7  Watts  527;  Denzin  v.  Com.,  3  Pa.  Co. 
Ct.  654. 

As  to  Intermediate  Court. — Ever  v. 
Turk  el,  75  N.  J.  L.  677,  70  Atl.  68; 
George  v.  Board  of  Excise,  74  N.  J.  L. 
816,  67  Atl.  599;  Yellow  Pine  Co.  V. 
State  Board,  72  N.  J.  L.  182,  61  Atl. 
436. 

Georgia. — Even  where  the  verdict  in 
the  magistrate's  court  was  not  satis- 
factory, but  there  was  some  evidence 
upon  which  the  finding  might  have  been 
based,  the  discretion  of  the  judge  of 
the  superior  court  in  overruling  cer- 
tiorari will  not  be  interfered  with  by 
the  supreme  court.  Copeland  &  Son  v. 
Stephens,  123  Ga.  104,  50  S.  E.  976. 

97.  People  r.  Bo*rd  of  Suprs.,  199 
N.  Y.  150,  92  N.  E.  389. 


Georgia  Practice. — Where  facts  are 
involved  and  evidence  is  conflicting, 
the  action  of  a  presiding  judge  below 
in  refusing  or  sustaining  certiorari 
from  a  lower  tribunal  or  in  granting 
a  first  new  trial,  unless  the  verdict  as 
rendered  was  absolutely  demanded,  will 
not  be  controlled  or  disturbed  unless 
the  discretion  entrusted  to  him  in  such 
matters  proves  to  have  been  clearly 
abused.  Mathews  v.  Parker,  124  Ga. 
144,  52  S.  E.  322;  Weathersby  v.  Jor- 
dan, 124  Ga.  68,  52  S.  E.  83;  Horton  v. 
State,  123  Ga.  145,  51  S.  E.  287;  Casey 
v.  Crane  &  Co.,  122  Ga.  318,  50  S.  E. 
92:  Brantley  v.  Taylor,  121  Ga.  475,  49 
S.  E.  262;  Walker,  etc.  v.  Hughes,  120 
Ga.  1079,  48  S.  E.  387;  Lovvorn  v. 
Jones,  119  Ga.  229,  46  S.  E.  92;  Walker 
v.  Hillver,  119  Ga.  225,  46  S.  E.  92; 
Shirley  v.  Swofford,  119  Ga.  43,  45  S.  E. 
722;  Lovingood  v.  Lovingood,  119  Ga. 
26,  45  S.  E.  697;  Flanders  v.  Wood,  113 
Ga.  635,  38  S.  E.  975;  Hilton  &  Dodge 
Lumb.  Co.  V.  Browning,  105  Ga.  841, 
32  S.  E.  125;  Holt  V.  State,  102  Ga.  569, 
28  S.  E.  969;  Savannah,  etc.  R.  Co.  v. 
Fennell,  100  Ga.  474,  28  S.  E.  437; 
Emmons  V.  Tel.  Co.,  80  Ga.  760,  7  S.  E. 
232;  Formby  V.  Smith,  69  Ga.  769; 
Loftin  v.  Great  Southern  Benev.  Assn. 
(Ga.  App.),  70  S.  E.  353;  Fair  v.  Met- 
ropolitan Life  Ins.  Co.,  2  Ga.  App.  376, 
58  S.  E.  492. 

Mixed  Questions. — If  the  evidence 
presents  mixed  questions  of  law  and 
fact  material  to  the  issues  involved, 
about  which  two  reasonable  men, 
learned  in  the  law,  might  differ  as  to 
the  determination  thereof,  the  circuit 
court  commits  no  appealable  error  in 
awarding  a  new  trial  on  statutory  cer- 
tiorari. Michaelson  v.  Cautley,  45  W. 
Va.  533.  32  S.  E.  170. 

98.  Carter  v.  Douglass,  2  Ala.  499; 
People  v.  Board  of  Suprs.,  199  N.  Y. 
150,  92  N.  E.  389;  People  v.  McCarthy, 
102  N.  Y.  630,  8  N.  E.  85;  People  v. 
New  York  Citv,  85  N.  Y.  655;  People 
v.  Police  Comrs..  82  N.  Y.  506;  People 
v.  Fire  Comrs.,  77  N.  Y.  605;  People  v. 
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discretion  is  of  sound  judicial  character,  not  a  capricious  or  arbitrary 
one,  an  order  granting  or  refusing  the  writ  is  reviewable  on  appeal.0" 
The  action  of  a  court  in  quashing  or  refusing  to  quash  the  writ  is 
not  appealable,  unless  amounting  to  a  final  adjudication  of  a  sub- 
stantial right,1  or  unless  it  appears  by  the  order  of  quashal  that  it 
was  made  for  wrant  of  jurisdiction,2  or  that  the  proceedings  were  found 
regular.3 

E.  Necessity  for  Objections  Below.  —  Only  matters  raised  be- 
low may  be  considered  on  appeal  or  writ  of  error.4 

F.  Assignment  of  Errors.  —  Alleged  error,  to  be  considered  on  ap- 
peal, should  be  assigned.5 

G.  Presumption  on  Appeal.  —  The  presumption  on  appeal  is  in 
favor  of  the  regularity  of  the  proceedings.6 


Hill,  53  N.  Y.  547;   People  v.  Stilwell, 
19  N.  Y.  531. 

99.  Board  of  Suprs.  v.  Magoon,  109 
111.  142;  Butler  v.  Harrison,  124  111. 
App.  367;  Welch  v.  County  Court,  29 
W.  Va.  63. 

1.  Ill— Hershey  v.  Schaedel,  6  111. 
App.  188.  Miss. — Loomis  v.  Commer- 
cial Bank,  4  How.  660.  N.  Y.— People  v. 
New  York,  85  N.  Y.  655;  People  V. 
Fire  Comrs.,  77  N.  Y.  605;  People  v. 
Hill,  53  N.  Y.  547;  People  v.  Stilwell, 
19  N.  Y.  531. 

New  Jersey. — It  has  been  held  that 
the  dismissal  of  the  writ  because  of 
prosecutor's  laches  is  discretionary  and 
not  reviewable.  State  v.  Jersey  City, 
43   N.  J.  L.  662. 

New  York.  —  Where  certiorari  is 
quashed  by  an  intermediate  appellate 
court  on  the  specific  ground  that  the 
relator  had  no  power  to  prosecute  the 
writ,  the  order  of  quashal  is  review- 
able. People  v.  Campbell,  152  N.  Y. 
51,  46  N.   E.   176. 

2.  People  v.  Maynard,  160  N.  Y.  453, 
55  N.  E.  9;  People  v.  Lord,  157  N.  Y. 
408,  52  N.  E.  185;  People  v.  Suprs.,  153 
N.  Y.  370,  47  N.  E.  790. 

3.  People  v.  Suprs.  of  Queen's  Coun- 
ty, 153  N.  Y.  370,  47  N.  E.  790;  Peo- 
ple v.  Comrs.,  103  N.  Y.  370,  S  N.  E. 
730. 

4.  Ga. — Perry  v.  Brunswick  &  W.  B. 
Co.,  119  Ga.  819,  47  S.  E.  172.  111. 
Sullivan  V.  Lower,  234  111.  21,  84  N.  E. 
622.  Mich. — Foster  v.  Watson,  153  Mich. 
400,  117  N.  W.  197;  Lee  V.  Hardgrave, 
3  Mich.  77.  Miss. — O'Leary  v.  Bol- 
ton, 50  Miss.  172.  N.  Y—  People  v. 
Campbell,  139  N.  Y.  68,  34  N.  E.  753; 
People  v.  McLean,  80  N.  Y.  254. 


5.  Cragg  V.  Arendale,  113  Ga.  181, 
38  S.  E.  399;  Durham  v.  Cantrell,  103 
Ga.  166,  29  S.  E.  708. 

Assignment  of  error  on  appeal  that 
the  affidavit  for  certiorari  "was  not 
in  compliance  with  the  statute  for  the 
same  and  was  not  sufficient"  is  with- 
out merit  when  the  record  fails  to  dis- 
close where  the  affidavit  is  claimed  to 
be  defective.  Lovvorn  v.  Jones,  119  Ga. 
229,  46  S.  E.  92. 

Assignment  of  error  relating  to  a 
refusal  to  order  an  amended  return 
should  point  out  specifically  the  amend- 
ment which  should  have  been  ordered. 
Lickly  V.  Bishopp,  150  Mich.  256,  114 
N.  W.  69. 

Georgia  Practice. — Objection  to  cer- 
tiorari in  the  superior  court  because 
it  was  not  verified  as  required  below 
cannot  be  raised  in  the  supreme  court 
when  the  bill  of  exceptions  does  not 
contain  an  assignment  of  error  raising 
this  Question.  Cragg  v.  Arendale,  113 
Ga.   181,   38    S.   E.   399. 

Where  the  petition  distinctly  sets 
forth  the  error  complained  of,  a  bill 
of  exceptions  that  the  court  erred  in 
refusing  to  sustain  the  certiorari  con- 
tains a  good  assignment  of  error.  Cen- 
tral, etc.  B.  Co.  v.  Woolsey,  112  Ga. 
365,  37  S.  E.  392;  Holliman  v.  Mayor, 
etc.,  109  Ga.  107,  34  S.  E.  214. 

6.  Ark. — Redmond  v.  Anderson,  18 
Ark.  449.  111. — West  Chicago,  etc.  V. 
Becker,  57  111.  App.  533.  Mo.— State 
v.  Moore,  84  Mo.  App.  11. 

Where  a  writ  demanded  a  return  of 
all  the  evidence  and  in  the  interme- 
diate court  the  point  was  not  raised 
that  all  such  evidence  was  not  returned, 
upon  appeal  it  will  be  presumed  that  it 
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H.  Harmless  Error.  —  In  order  to  reverse  by  appellate  proceed- 
ings a  judgment  on  certiorari,  two  things  must  affirmatively  appear — 
injury  and  a  showing  of  error.  Slight  errors  will  not  move  the  ap- 
pellate court  if  there  has  been  a  close  approximation  of  'substantial 
justice.7 

I.  Mandate.  —  Judgment  on  appeal  may  be  for  affirmance,8  or 
quashal  of  the  writ,9  or  such  other  judgment  as  is  permitted  by  the 
practice  and  the  statutes  of  the  particular  state  in  which  the  cause 
arises.10 

XI.  CERTIORARI  IN  FEDERAL  COURTS. —  A.  Origin  and 
Nature  of  Writ.  —  The  courts  of  the  United  States  derive  their  au- 
thority to  issue  the  writ  from  the  constitution  and  legislation  of  con- 
gress, and  the  writ  as  so  issued  bears  no  analogy  to  common  law  cer- 
tiorari in  its  origin.11 


was  so  returned,  although  the  certificate 
does  not  so  state.  State  v.  Probate 
Court,  83  Minn.  58,  85  N.  W.  917. 

7.  McPherson  v.  Stroup,  100  Ga. 
228,  28  S.  E.  157;  Meeks  v.  Carter,  5 
Ga.  App.  421,  63  S.  E.  517. 

It  is  immaterial  upon  an  appeal  from 
an  intermediate  court  that  a  certiorari 
was  dismissed  therein  for  an  erroneous 
reason  if,  on  the  whole,  it  was  properly 
dismissed.     McPherson  v.  Stroup,  supra. 

8.  Ala. — Lamar  v.  Marshall  County, 
21  Ala.  772.  Mich. — Young  v.  Kelsey, 
46  Mich.  414,  9  N.  W.  453.  N.  Y. 
People  v.  Webb,  21  N.  Y.  Supp.  298. 

9.  Arnold  V.  Lewis  County  Court, 
38  W.  Va.  142,  18  S.  E.  476. 

10.  Levy  v.  City  of  Elizabeth  (N.  J.), 
80   Atl.   498. 

11.  There  is  no  analogy  between  the 
power  given  by  the  constitution  and 
laws  of  the  United  States  to  the  su- 
preme court  and  inferior  courts  of  the 
United  States  and  the  judges  of  them 
to  issue  such  process,  and  the  preroga- 
tive power  by  which  it  is  done  in  Eng- 
land. The  purposes  for  which  the  writ 
is  issued  are  alike,  but  there  is  no 
similitude  in  the  origin  of  the  power 
to  do  it.  Ex  parte  Vallandiffham,  1 
Wall.  (U.  S.)  243,  17  L.  ed.  589.  Since 
the  decision  of  this  case,  the  passage 
of  the  Act  of  March  3,  1891,  has  made 
an  essential  difference  between  the  pur- 
pose and  scope  of  certiorari  as  issued 
by  the  supreme  court  to  the  Circuit 
Courts  of  Appeal,  and  that  of  the 
English  writ.  See  also  the  provision  of 
the  recent  Federal  Judicial  Code  set  out 
infra. 

Statute  Authorizing. — Paragraph  716, 


Revised  Statutes  (Section  14,  Judiciary 
Act  of  September  24,  1789)  provides 
that  the  supreme  court  and  the  circuit 
and  district  courts  shall  have  power 
to  issue  all  writs  not  specifically  pro- 
vided for  by  statutes  and  which  may 
be  necessary  to  the  exercise  of  their 
jurisdiction.  It  has  been  uniformly  held 
that  this  section  authorizes  the  issuing 
of  writs  of  certiorari  in  all  'proper 
cases.  In  re  Tampa  Suburban  R.  Co., 
168  U.  S.  583,  13  Sup.  Ct.  177.  42  L.  ed. 
589;  Ex  parte  Chetwood,  165  U.  S.  443, 
17  Sup.  Ct.  385,  41  L.  ed.  782. 

See  infra,  XI,  C. 

Prior  to  the  act  of  March  3,  1891, 
(see  infra)  the  writ  of  certiorari  was 
used  by  the  supreme  court  as  an  aux- 
iliary process  to  gain  further  informa- 
tion of  a  matter  already  before  it,  and 
not  like  the  writ  of  error,  to  review 
a  judgment  of  an  inferior  court.  Mon- 
tana M.  Co.  v.  St.  Louis  M.  &  M.  Co., 
204  U.  S.  204,  27  Sup.  Ct.  254,  51  L.  ed. 
444;  Whitney  v.  Dick,  202  U.  S.  132, 
26  Sup.  Ct.  584,  50  L.  ed.  963;  Ameri- 
can Construction  Co.  v.  Jacksonville  R. 
Co.,  148  U.  S.  372,  382,  13  Sup.  Ct.  158, 
37  L.  ed.  486;  United  States  v.  Young, 
94  U.  S.  258,  24  L.  ed.  153;  United 
States  v.  Adams,  9  Wall.  (U.  S.)  661, 
19  L.  ed.  808. 

But  it  has  also  been  held  that  prior 
to  the  act  of  March  3,  the  writ  "had 
been  ordinarily  used  as  an  auxiliary 
process  merely,  yet  whenever  the  cir- 
cumstances imperatively  demanded  that 
form  of  interposition  the  writ  might 
be  allowed  as  at  common-law  to  cor- 
rect excess  of  jurisdiction  and  in  fur- 
therance of  justice."    Whitney  v.  Dick, 
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Ancillary  Writ.  — Petitions  for  habeas  corpus  are  frequently  accom- 
panied by  applications  for  certiorari  as  ancillary  thereto,  and  both 
are  awarded  or  denied  together.12 

B.  Discretion  of  Court.  —  The  writ  of  certiorari  in  the  federal 
courts  is  discretionary.  It  is  often  denied  where  the  power  to  issue 
it  is  unquestionable.13 

C.  Issuance  by  Supreme  Court  to  Circuit  Court  op  Appeals. 
1.  When  Issued. — a.  In  General.  —  Under  the  Circuit  Court  of  Ap- 
peals Act,14  the  supreme  court  is  given  authority  to  issue  writs  of  cer- 
tiorari in  those  classes  of  cases  in  which  the  decree  of  the  circuit  court 
of  appeals  is  made  final,  such  authority  being  of  the  same  extent  as 
though  the  case  had  been  carried  up  by  appeal  or  writ  of  error.15  But 
this  authority  is  exercised  with  great  caution  and  only  when  questions 
of  gravity  and  importance  are  involved;  or,  to  secure  uniformity  of 
decisions  by  the  various  circuit  courts  of  appeals.10     The  writ  is  used 


202    U.    S.    132,    26    Sup.    Ct.     584,     50 
L.  ed.  963;  Ex  parte  Chetwood,  supra.  _ 

Contempt. — And  so  proceedings  in 
contempt  may  be  reached  by  certiorari 
in  the  absence  of  any  other  adequate 
remedy.      Ex  parte  Chetwood,   supra. 

12.  Hyde  v.  Shine,  199  U.  S.  62, 
25  Sup.  Ct.  760,  50  L.  ed.  90. 

"But  the  writ  of  certiorari  has  not 
been  issued  as  freely  by  this  court  as 
by  the  Court  of  Queen's  Bench  in  Eng- 
land. Ex  parte  Vallandigham,  68  U.  S.  1, 
Wall.  243,  249  (17:5S9,  592).  It  was 
never  issued  to  bring  up  from  an  in- 
ferior court  of  the  United  States  for 
trial  a  case  within  the  exclusive  juris- 
diction of  a  higher  court.  Fowler  v. 
Lindsey,  3  U.  S.  3,  Dall.  411,  413 
(1:658,  659);  Patterson  v.  United  States, 
15  U.  S.  2  Wheat.  221,  225,  226  (4:224, 
226)  ;  Ex  parte  Hitz,  111  U.  S.  766 
(28:592).  It  was  used  by  this  court 
as  an  auxiliary  process  only,  to  supply 
imperfections  in  the  record  of  a  case 
already  before  it,  and  not,  like  a  writ 
of  error,  to  review  the  judgment  of  an 
inferior  court.  Barton  V.  Petit,  11  U. 
S.  7,  Cranch,  288  (3:347);  Ex  parte  Gor- 
don, 66  U.  S.  1,  Black.  503  (17:134); 
United  States  V.  Adams,  76  U.  S.  9 
Wall.  661  (19:S08);  United  States  V. 
Young,  94  U.  S.  258  (24:153);  Luxton 
V.  North  River  Bridge  Co..  ante,  p. 
194."  Am.  Constr.  Co.  V.  Jacksonville 
T.  &  K.  W.  R.  Co.,  148  U.  S.  372,  13 
Sup.  Ct.  758,  37  L.  ed.  486,  489. 

13.  Hyde  v.  Shine,  199  U.  S.  62,  25 
Sup.  Ct.  760.  50  L.  ed.  90;  American 
Constr.  Co.  v.  Pennsylvania  Co.,  148 
TJ.  S.  372,  13  Sup.  Cit.  158,  37  L.  ed. 
486.     See  infra,  XI,  C. 


14.  Act  of  March  3,  1S91,  26  St.  at 
L.  826  (§6);  Montana  Min.  Co.  v.  St. 
Louis  Min.  &  Mill.  Co.,  204  U.  S.  204, 
27   Sup.  Ct.  254,  51  L.  ed.  444. 

The  restrictions  of  common-law  cer- 
tiorari are  not  present  in  the  writ  as 
issued  by  the  supreme  court  to  the 
Circuit  Court  of  Appeals,  as  this  statute 
was  intended  to  vest  in  the  supreme 
court  a  comprehensive  and  unlimited 
power.  Forsvtlie  V.  Hammond,  166  U. 
S.  506,  17  Sup.  Ct.  665,  41  L.  ed.  1095. 

In  matters  of  grave  importance,  where 
there  is  a  doubt  of  the  jurisdiction  of 
the  supreme  court  on  writ  of  error,  and 
certiorari  has  been  applied  for  after  a 
motion  has  been  filed  to  dismiss  a  writ 
of  error  previously  granted,  the  cer- 
tiorari may  be  allowed.  Montana  Min. 
Co.  v.  St.  Louis  M.  &  M.  Co.,  204  U.  S. 
204,  27  Sup.  Ct.  254,  51  L.  ed.  444. 

15.  Montana  Mining  Co.  v.  St.  Louis 
Min.  &  Mill.  Co.,  204  U.  S.  204,  27 
Sup.  Ct.  254,  51  L.  ed.  444;  Hubbard 
v.  Tod,  171  U.  S.  474,  19  Sup.  Ct.  14, 
43  L.  ed.  246;  United  States  V.  Jahn, 
155  U.  S.  109,  15  Sup.  Ct.  39,  39  L.  ed. 
87. 

16.  Forsvthe  v.  Hammond,  166  U.  S. 
506,  17  Sup.  Ct.  665,  41  L.  ed.  1095; 
American  Const.  Co.  V.  Jacksonville, 
etc.  R.  Co.,  148  U.  S.  372,  13  Sup.  Ct. 
75S,  37  L.  ed.  591;  American  Const.  Co. 
v.  Pennsvlvania  Co.,  148  V.  S.  372, 
13  Sup.  Ct.  758,  37  L.  ed.  486;  Colum- 
bus Watch  Co.  v.  Robbins,  148  U.  S. 
266,  13  Sup.  Ct.  594,  37  L.  ed.  445;  Lau 
Ow  Bew  v.  United  States,  144  U.  S.  47, 
12  Sup.  Ct.  517,  36  L.  ed.  340;  In  re 
Woods  &  Loveiov,  143  TJ.  S.  202,  12 
Sup.  Ct.  417,  36  L.  ed.  125;   Ex  parte 
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alike  to  review  equity,17  admiralty,18  and  bankruptcy  proceedings,19 
or  in  cases  properly  falling  outside  of  these  divisions.20  The  writ  is  used 
in  criminal  cases,21  but  not  upon  the  application  of  the  government.22 

By  the  recently  enacted  Judicial  Code,  "in  any  case,  civil  or  criminal, 
in  which  the  judgment  or  decree  of  the  circuit  court  of  appeals  is 
made  final  by  the  provisions  of  this  title,  it  shall  be  competent  for  the 
supreme  court  to  require,  by  certiorari  or  otherwise,  upon  the  petition 
of  any  party  thereto,  any  such  case  to  be  certified  to  the  supreme  court 
for  its  review  and  determination,  with  the  same  power  and  authority 
in  the  case  as  if  it  had  been  carried  by  appeal  or  writ  of  error  to 
the  supreme  court. '  '23 

b.  To  Review  Interlocutory  Orders.  —  "While  the  supreme  court  has 
power  by  certiorari  to  review  interlocutory  orders,  it  will  not  exer- 
cise this  power,  except  to  prevent  extraordinary  inconvenience  and 
embarrassment  in  the  conduct  of  the  case,  and  ordinarily  the  writ  will 
issue  only  after  a  final  decree.24 


Lau  Ow  Bew,  141  U.  S.  583,  12  Sup. 
Ct.  43,  35  L.  ed.  868;  Pennsylvania  Co. 
v.    Jacksonville,    etc.    Co.,   93    Fed.    60, 

35  C.  C.  A.  202. 

Disqualification  of  Judge. — It  has 
been  held  that  a  decree  by  a  court, 
one  judge  of  which  was  disqualified,  is 
such  a  matter  as  will  authorize  issuance 
of  certiorari.  American  Const.  Co.  V. 
Pennsylvania  Co.,  148  U.  S.  372,  13  Sup. 
Ct.  158,  37  L.  ed.  4S6. 

The  question  must  be  of  great  im- 
portance to  justify  the  issuance  of  this 
extraordinary  writ  by  the  supreme  court 
to  a  circuit  court  of  appeals.  Warner 
v.  New  Orleans,  167  U.  S.  467,  17  Sup. 
Ct.  892,  42  L.  ed.  239.  And,  therefore, 
whether  the  judgment  of  that  court 
should  be  for  an  affirmance  or  dismissal 
(Smith  v.  Vulcan  Iron  Wks.,  165  U.  S. 
518,  17  Sup.  Ct.  407,  41  L.  ed.  810), 
and  whether  a  judgment  of  dismissal 
is  a  bar  to  a  second  suit,  or  whether 
the  law  respecting  the  recovery  by  a 
servant  against  his  master  for  injuries 
received  in  the  course  of  his  employ- 
ment was  properly  applied,  are  not 
questions  reviewable,  because  they  are 
mere  questions  of  general  law  (In  re 
Woods,  143  U.  S.  202,  12  Sup.  Ct.  417, 

36  L.  ed.  125). 

But  cases  involving  the  interpretation 
and  construction  of  the  neutrality  laws 
(The  Three  Friends,  166  U.  S.  1,  17 
Sup.  Ct.  495,  41  L.  ed.  897)  the  Chi- 
nese Exclusion  Act  (Lau  Ow  Bew,  141 
U.  S.  583,  12  Sup.  Ct.  43,  35  L.  ed. 
S68)  and  conflicting  decisions  of  courts 
of  appeals,  or  conflicting  decisions  of  a 


circuit  court  of  appeals  and  a  state 
court  (Forsyth  v.  Hammond,  166  U.  S. 
506,  17  Sup.  Ct.  665,  41  L.  ed.  1095; 
Columbus  Watch  Co.  V.  Bobbins,  148 
U.  S.  266,  13  Sup.  Ct.  594,  37  L.  ed. 
445)   are  sufficiently  important. 

17.  Forsyth  v.  Hammond,  166  U.  S. 
506,  17  Sup.  Ct.  665,  41  L.  ed.  1095; 
American  Const.  Co.  v.  Jacksonville  B. 
Co.,  148  U.  S.  372,  13  Sup.  Ct.  158,  37 
L.  ed.  486. 

18.  Deslions  v.  La  Compagnie,  210 
U.  S.  95,  28  Sup.  Ct.  664,  52  L.  ed. 
973;  The  Conemaugh,  189  U.  S.  363,  23 
Sup.  Ct.  504,  47  L.  ed.  '854;  Three 
Friends,  166  U.  S.  1,  17  Sup.  Ct.  495, 
41  L.  ed.  897. 

19.  Bankruptcy  Act  of  1898,  30  St. 
at  L.  544  (§25d);  Holden  v.  Stratton, 
191  U.  S.  115,  24  Sup.  Ct.  45,  48  L.  ed. 
116,  10  Am.  B.  B.  786;  Louisville  Trust 
Co.  v.  Comingor,  184  U.  S.  18,  22  Sup. 
Ct.  293,  46  L.  ed.  413,  7  Am.  B.  B. 
421;  Mueller  v.  Nugent,  184  U.  S.  1, 
22  Sup.  Ct.  269,  46  L.  ed.  405,  7  Am. 
B.  E.  224. 

20.  Whitnev  v.  Dick,  202  IT.  S.  132, 
26  Sup.  Ct.  584,  50  L.  ed.  963;  Lau 
Ow  Bew  v.  United  States,  144  U.  S. 
47,  12  Sup.  Ct.  517,  36  L.  ed.  340. 

21.  Great  Northern  B.  Co.  V.  United 
States,  208  U.  S.  452,  28  Sup.  Ct.  313, 
52  L.  ed.  567. 

22.  United  States  V.  Dickinson,  213 
U.  S.  92,  29  Sup.  Ct.  485,  53  L.  ed. 
711. 

23.  Act  of  Congress,  March  3,  1911; 
in  effect  Jan.  1,  1912. 

24.  The    Conqueror,    166    U.    S.    110, 
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2.  Scope  of  Review.  —  The  entire  case  is  brought  before  the  su- 
preme court  on  certiorari,  even  though  the  circuit  court  of  appeals 
was  precluded  from  considering  certain  phases  of  it  by  a  former  de- 
cree.25 The  writ  is  also  used  as  an  appellate  process  to  review  mat- 
ters of  law,26  but  will  not  be  granted  to  review  pure  questions  of  fact.27 

3.  Limitations  as  to  Time.  —  The  application  to  the  supreme  court 
for  this  writ  should  be  made  with  reasonable  promptness,  but  is  in 
time  if  made  during  the  term  and  within  a  year  after  the  original 
decree.    The  act  of  1891  does  not  prescribe  any  particular  time.28 

D.  Issuance  by  Circuit  Court  op  Appeals  to  Inferior  Courts. 
While  the  circuit  court  of  appeals  is  expressly  given  power  to  issue 
writs  under  section  716  of  the  revised  statutes,29  certiorari  may  be  used 
by  such  court  only  to  bring  up  portions  of  a  record  not  originally  re- 
turned, which  may  be  necessary  to  the  complete  exercise  of  the  court's 
appellate  jurisdiction,  but  not  otherwise,  as  every  case  of  which  the 
court  may  take  jurisdiction  can  be  carried  up  by  appeal  or  writ  of 
error.30 

E.  Issuance  by  Circuit  Court.  —  Circuit  courts  are  limited  in 
their  use  of  the  writ  to  those  cases  in  which  it  is  necessary  for  the  ex- 
ercise of  their  jurisdiction.31 

F.  Proceedings  To  Obtain.  —  1.  The  Petition  or  Application.  — 
Application  for  certiorari  to  the  supreme  court  must  be  filed  in  ses- 
sion,32 by  petition,  accompanied  by  a  certified  copy  of  the  entire  rec- 


113,  17  Sup.  Ct.  510,  41  L.  ed.  937;  The 
Three  Friends,  166  U.  S.  1,  49,  17  Sup. 
Ct.  495,  41  L.  ed.  897;  American  Const. 
Co.  v.  Jacksonville,  etc.  Co.,  148  U.  S. 
372,  384,  13  Sup.  Ct.  158,  37  L.  ed. 
486. 

In  cases  where  there  is  no  appeal  of 
right  to  the  Supreme  Court,  the  writ 
may  issue  from  that  body  to  the  Cir- 
cuit Court  of  Appeals  unaffected  by  the 
condition  of  the  case  as  it  existed  in 
the  lower  appellate  tribunal,  before 
or  after  any  decision  by  that  court,  and 
irrespective  of  any  ruling  or  deter- 
mination therein.  Forsyth  v.  Hammond, 
166  U.  S.  506,  513,  17  Sup.  Ct.  665,  41 
L.  ed.  1095. 

Matter  of  Private  Interest. — Writs 
have  been  refused  before  a  final  judg- 
ment in  the  Court  of  Appeals  where 
the  case  only  involves  a  matter  of  pri- 
vate interest.  Forsyth  v.  Hammond,  166 
IT.  S.  506,  514,  17  Sup.  Ct.  665,  41 
L.  ed.  1095;  Chicago  Northwestern  K. 
v.  Osborne,  146  U.  S.  354,  13  Sup.  Ct. 
281,  36  L.  ed.  1002. 

25.  Panama  E.  Co.  v.  Napier  Shipp. 
Co.,  166  U.  S.  280,  284,  17  Sup.  Ct.  572, 
41  L.  ed.  1004. 

The  fact  that   the   Circuit   Court   of 


Appeals  has  sent  down  a  mandate  con- 
firming the  decree  of  the  District  Court 
does  not  affect  the  power  of  the  su- 
preme court  to  grant  certiorari  to  the 
former  tribunal.  The  Conqueror,  166 
U.  S.  110,  113,  17  Sup.  Ct.  510,  41  L. 
ed.  937. 

26.  Cochran  v.  Montgomery  County, 
199  U.  S.  260,  26  Sup.  Ct.  58,  50  L.  ed. 
182;  Security  Trust  Co.  v.  Dent,  187 
IT.  S.  237,  23  Sup.  Ct.  61,  47  L.  ed. 
158. 

27.  Crossman  v.  Burrill,  179  IT.  S. 
100,  21  Sup.  Ct.  38,  45  L.  ed.  106. 

28.  Spencer  v.  Duplan  Silk  Co.,  191 
U.  S.  526,  24  Sup.  Ct.  174,  48  L.  ed. 
287 

29.  §12,  of  Act  of  March  3,  1891,  26 
St.  at  L.  826. 

30.  Whitney  v.  Dick,  202  IT.  S.  132, 
138,  26  Sup.  Ct.  584,  50  L.  ed.  963; 
United  States  ex  rel.  Ore  Purchasing 
Co.  v.  Circuit  Court,  126  Fed.  169,  61 
C.  C.  A.  315. 

31.  Borden  's~Con.  Milk  Co.  V.  Baker, 
177  Fed.  906,  101  C.  C.  A.  186;  Taylor 
v.  Louisville  &  N.  R.  Co.,  88  Fed.  350, 
31  C    C.  A.  537. 

32.  The'  Conqueror,  166  IT.  S.  110, 
114,  17  Sup.  Ct.  510,  41  L.  ed.  937. 
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ord  of  the  case  in  the  circuit  court  of  appeals  as  part  of  the  applica- 
tion.33 The  application  must  be  made  with  reasonable  promptness.31 
Application  for  certiorari  upon  suggestion  of  diminution  of  the  rec- 
ord is  usually  made  by  motion.35 

2.  Return  of  Writ.  —  Upon  a  suggestion  of  diminution  of  the  rec- 
ord the  writ  is  returnable  at  the  next  term,36  or,  "on  or  before  the 
first  day  of  the  next  term."37 

G.  Hearing  and  Determination.  —  Determination  of  Right  To 
Issue  —  It  may  be  that  the  question  of  the  propriety  of  the  writ's  is- 
suance should  be  considered  as  foreclosed  by  the  action  of  the  court 
in  awarding  it,  but  the  question  of  the  court's  power,  being  one  of 
jurisdiction,  is  always  open  and  must,  whenever  presented,  be  consid- 
ered and  determined.38 

H.  Mandate  and  Proceedings  Thereon.  —  Ordinarily  a  case  in 
the  supreme  court  upon  certiorari  to  the  circuit  court  of  appeals  is  so 
disposed  of  that  the  former  court's  mandate  goes  directly  to  the  cir- 
cuit court  to  avoid  circuity,  but  such  a  case  may  be  remanded  to  the 
intermediate  appellate  tribunal  for  further  proceedings.39  . 


33.  Rules  of  Supreme  Court,  Rule  37, 
subd.  3,  139  U.  S.  707. 

Where  a  case  has  been  improperly 
brought  up  by  writ  of  error,  the  Su- 
preme Court  may  allow  certiorari  and 
simultaneously  direct  that  the  copy  of 
the  record  previously  filed  under  the 
writ  of  error  be  taken  and  redeemed 
sufficient  return  to  the  certiorari.  Se- 
curity Trust  Co.  v.  Dent,  187  U.  S.  237, 
23  Sup.  Ct.  61,  47  L.  ed.  158. 

34.  The  Conqueror,  166  U.  S.  110, 
114,  17  Sup.  Ct.  510,  41  L.  ed.  937. 

Application  made  within  one  year 
from  the  time  of  entering  the  decree 
in  the  circuit  court  of  appeals,  and  at 
the  next  term  of  the  supreme  court,  is 
sufficient,  as  the  party  is  not  limited 
to  the  six  months  allowed  for  suing  out 
a  writ  of  error  from  the  circuit  court 
of  appeals  to  review  the  judgment  of 
the  district  or  circuit  court.  The  Con- 
queror, supra. 

35.  Bein  v.  Heath,  142  U.  S.  740,  12 
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Sup.  Ct.  992,  35  L.  ed.  1174;  Hodges 
V  Vaughan,  19  Wall.  (U.  S.)  12,  22 
L.  ed.  46;  Stimpson  v.  Westchester  R. 
Co.,  3  How.  553,  11  L.  ed.  722. 

But  in  one  case  it  seems  to  have 
been  granted  upon  petition.  Ex  parte 
Dugan,  2  Wall.  (U.  S.)*134,  17  L.  ed. 
871. 

It  is  the  usual  practice  of  the  Su- 
preme Court  to  allow  time  for  a  brief 
in  opposition  to  be  filed  after  an  ap- 
plication for  leave  to  file  petition  for 
certiorari  has  been  presented.  In  re 
Vidal,  179  TJ.  S.  126,  21  Sup.  Ct.  48, 
45  L.  ed.  118. 

36.  Redfield  v.  Parks,  130  U.  S.  623, 
9  Sup.  Ct.  642,  32  L.  ed.  1053. 

37.  Morgan  v.  Curtenius,  19  How. 
(IT.  S.)  8,  15  L.  ed.  576. 

38.  Forsyth  v.  Hammond,  166  TJ.  S. 
506,  17  Sup.  Ct.  665,  41  L.  ed.  1095. 

39.  Lutcher,  etc.  Lumb.  Co.  v. 
Knight.  217  U.  S.  257,  30  Sup.  Ct.  505. 
54  L.  ed.  757. 
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I.  INTRODUCTORY  STATEMENT.  —  A.  Definition.  _  Main- 
tenance is  the  officious  interference  in  a  suit,  by  one  who  has  no  pres- 
ent or  prospective  interest,  to  assist  one  of  the  parties  against  the 
other,  with  money  or  advice,  without  any  authority  of  law. 

Champerty  is  an  aggravated  species  of  maintenance.  It  is  a  bargain 
with  the  plaintiff  or  defendant  to  divide  the  land  or  other  matter  sued 
for  between  them  if  they  prevail  at  law,  the  champertor  undertaking 
to  carry  on  the  suit  at  his  own  expense.1     Early  statutes  increasing 


1.  Melntyre  v.  Thompson,  10  Fed. 
531.  And  see  Bacon  Abr.,  tit.  Cham- 
perty; 1  Hawk.  P.  C.  ch.  84. 

' '  There  are  two  essential  elements 
in  every  champertous  agreement:  First, 
there  must  be   an   undertaking  by  one 


or  in  part,  of  another's  suit;  second, 
an  agreement  or  promise  on  the  part 
of  the  latter  to  divide  with  the  former 
the  proceeds  of  the  litigation  in  the 
event  the  prosecution  was  successful." 
Brush    v.    Carbondale,    229    111.    144,    82 


person  to  defray  the  expenses,  in  whole  .  N.  E.  252. 
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the  penalty  did  not  create  the  offense  which  was  known  to  the  coin- 


Champerty  is  maintenance  in  a  par- 
ticular form  (Thollhimer  v.  Brinker- 
hoff,  3  Cow.  (N.  Y.)  623,  20  Johns. 
386),  it  is  the  species  (Sedgwick  v. 
Stanton,  14  N.  Y.  289). 

' '  '  Champerty  is  the  unlawful  main- 
tenance of  a  suit  in  consideration  of 
some  bargain  to  have  a  part  of  the 
thing  in  dispute.'  1  Hawk.  P.  C.  545; 
Co.  Litt.  368.  It  has  also  been  denned 
to  be  a  'bargain  to  divide  the  land  or 
thing  in  dispute  ou  condition  of  his 
carrying  it  on  at  his  own  expense.' 
Stanley  v.  Jones,  7  Bing.  369.  These 
definitions  have  been  very  generally 
approved.  Eoberts  v.  Cooper,  20  How. 
467,  15  L.  ed.  969;  Brown  i\  Beau- 
champ,  5  T.  B.  Mon.  415,  17  Am.  Dec. 
SI."  Johnson  v.  Van  Wyck,  4  App.  Cas. 
(D.  C.)  294,  41  L.  E.  A.  520,  525.  See 
also  Ga. — Weeks  v.  Dewberry,  57  Ga. 
263.  Ind. — Quigley  v.  Thompson,  53 
Ind.  317.  Mass. — Thurston  v.  Percival, 
1  Pick.  416. 

It  is  not  officious  interference  for 
a  wife  to  give  her  husband  financial 
assistance  in  prosecuting  a  suit,  and 
she  is,  therefore,  not  guilty  of  cham- 
perty in  so  doing.  Ex  parte  Hiers,  67 
S.  C.  108,  45  S.  E.  146,  100  Am.  St.  Rep. 
713. 

Agreement  by  president  of  a  society, 
and  co-defendant  with  it,  to  pay  costs 
is  not  void  for  champerty  nor  against 
public  policy,  because  of  his  personal 
interest  in  the  litigation  (Joseph  Maz- 
zini  Soc.  v.  Corgiat  (Wash.),  115  Pac. 
93),  nor  an  agreement  of  the  same  kind 
by  the  licensee  under  a  patent  which 
was  infringed,  though  he  was  to  be 
reimbursed  from  the  proceeds  of  the 
suit  (Davis  v.  Eeid  C.  &  D.  S.  Co.,  187 
Fed.  157). 

An  agreement  for  a  specific  consider- 
ation for  securing  the  setting  aside  of 
a  will  by  an  executor  or  trustee,  is 
champertous.  Cochran  v.  Zachery,  137 
Iowa  585,  115  N.  W.  486,  16  L.  E.  A. 
(N.  S.)   235,  annotated  case. 

Agreement  to  pay  costs  is  an  essen- 
tial of  champertv.  U.  S. — Peck  v.  Heu- 
rich,  167  U.  S.  624,  17  Sup.  Ct.  927,  42 
L.  ed.  302;  The  Clara  A.  Mclntyre,  94 
Fed.  552;  Globe  Works  V.  United 
States,  45  Ct.  CI.  497.  Ala.— Holloway 
v.  Lowe,  7  Port.  488.  Conn. — Eichard- 
son  v.  Eowland,  40  Conn.  565.  111. 
Phillips  v.  South  Park  Comrs.,  119  111. 
626,   10  N.  E.  230;    Thompson  v.   Rey- 
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nolds,  73  111.  11.  Ind. — State  v.  Sims, 
76  Ind.  328;  Quigley  V.  Thompson,  53 
Ind.  317.  N.  H.— Butler  v.  Legro,  62 
N.  H.  350,  13  Am.  St.  Rep.  573.  R.  I. 
Martin  v.  Clarke,  8  E.  I.  389,  5  Am.  Eep. 
586.  Tenn. — Webb  v.  Armstrong,  5 
Humph.  379.  Utah. — Potter  v.  Ajax 
Min.  Co.,  22  Utah  273,  61  Pac.  999; 
Croco  v.  Oregon  Short  Line  E.  Co.,  18 
Utah  311,  54  Pac.  985,  44  L.  E.  A. 
285.  Vt.— Hamilton  v.  Gray,  67  Vt.  233, 
31  Atl.  315,  48  Am.  St.  Eep.  811.  Wis. 
Sparling  v.  U.  S.  Sugar  Co.,  136  Wis. 
509,  117  N.  W.  1055;  Dockery  v.  Mc- 
Lellan,  93  Wis.  381,  67  N.  W.  733; 
Allard  v.  Lamirande,  29  Wis.  502. 

But  in  some  states  the  fact  that  an 
attorney  is  to  pay  the  costs  is  not  con- 
sidered conclusive.  U.  S. — Peck  v.  Heu- 
rich,  167  U.  S.  624,  17  Sup.  Ct.  927,  42 
L.  ed.  302;  Blackwell  v.  Webster,  29 
Fed.  614.  Ark.— Davis  v.  Webber,  66 
Ark.  190,  49  S.  W.  822.  Colo.— Currency 
Min.  Co.  v.  Bentley,  10  Colo.  App.  271, 
50  Pac.  920,  pointing  out  that  Gen.  St., 
1897,  §815,  "superseded  the  common 
law  offense  of  champerty  and  mainten- 
ance." Del. — Bayard  v.  McLane,  3 
Harr.  139.  Ga. — Meeks  V.  Dewberry,  57 
Ga.  263;  Moses  v.  Bagley,  55  Ga.  283; 
Stansell  V.  Lindsay,  50  Ga.  360.  la. 
Disbrow  V.  Board  of  Supervisors,  119 
Iowa  538,  93  N.  W.  585;  Wallace  v. 
Chicago,  etc.  E.  Co.,  112  Iowa  565,  84 
N.  W.  662;  Eickel  V.  Chicago,  etc.  E. 
Co.,  112  Iowa  148,  83  N.  W.  957;  Wins- 
low  v.  Central  Iowa  E.  Co.,  71  Iowa 
197,  32  N.  W.  330;  Boardman  v.  Thomp- 
son, 25  Iowa  487.  Kan. — Stevens  v. 
Sheriff,  76  Kan.  124,  90  Pac.  799,  11 
L.  E.  A.  (N.  S.)  1153;  Aultman  v. 
Waddle,  40  Kan.  195,  19  Pac.  730.  Ky. 
Keaton  V.  Sublett,  109  Ky.  106,  58  S. 
W.  528;  Leonard  v.  Boyd,  24  Ky.  L. 
Eep.  1320,  71  S.  W.  508;  Lynn  v.  Moss, 
23  Ky.  L.  Eep.  214,  62  S.  W.  712  (statute 
against  champerty  does  not  exclude  oth- 
er forms  of  maintenance) ;  Eoberts  v. 
Yancy,  14  Ky.  L.  Eep.  42;  Brown  v. 
Beauchamp,  5  T.  B.  Mon.  413,  17  Am. 
Dec.  81.  La. — Martinez  v.  Vives,  32  La. 
Ann.  305;  Clay  v.  Ballard,  9  Eob.  308, 
41  Am.  Dec.  328.  Md.— Wheeler  V.  Har- 
rison, 94  Md.  147,  50  Atl.  523.  Neb. 
Omaha,  etc.  E.  Co.  V.  Brady,  39  Neb. 
27,  57  N.  W.  767.  N.  Y—  Coughlin  v. 
New  York  Cent.  R.  Co.,  71  N.  Y.  443, 
27  Am.  Rep.  75;  Sedgwick  V.  Stanton, 
14  N.  Y.  289.  Ohio.— Davy  v.  Fidelity 
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mon  law,2  but  the  old  doctrines  pertaining  to  this  subject  have  been 
materially  relaxed  to  meet  the  changed  conditions  "in  the  present 
highly  progressive  and  commercial  age."3 


&  C.  Ins.  Co.,  78  Ohio  St.  256,  85  N.  E. 
504,  125  Am.  St.  Eep.  694,  followed  in 
Davy  v.  Aetna  Ins.  Co.,  78  Ohio  St.  441, 
85  N.  E.  1123,  125  Am.  St.  Hep.  694; 
Key  v.  Vattier,  1  Ohio  132  (followed  in 
later  case).  Ore. — Brown  v.  Eigne,  21 
Ore.  260,  28  Pae.  11,  14  L.  R.  A.  745; 
Dahms  v.  Sears,  13  Ore.  47,  11  Pac. 
891.  Pa.— Williams  v.  Philadelphia,  208 
Pa.  282,  57  Atl.  578.  Tex.— Stewart  v. 
Houston  &  T.  C.  R.  Co.,  62  Tex.  246, 
English  statute  upon  champerty  never 
in  force  in  Texas.  Va. — Roller  v.  Mur- 
ray, 107  Va.  527,  59  S.  E.  421. 

An  attempted  assignment  by  quit- 
claim deed  by  which  the  assignee  mere- 
ly acquired  a  right  to  prosecute  a  suit 
in  equity  to  set  aside  a  trustee's  sale 
on  the  ground  of  fraud,  held  void  for 
maintenance.  Ryan  v.  Miller  (Mo.), 
139  S.  W.  128. 

Dependent  on  Statute. — In  Sedgwick 
v.  Stanton,  14  N.  Y.  289,  Seldon,  J., 
after  reviewing  the  history  of  the  law 
of  maintenance  and  the  reason  there- 
for and  tracing  the  changes  in  the  at- 
titude of  the  courts  toward  it  as  shown 
in  leading  English  cases,  concludes 
that  "not  a  vestige  of  the  law  of 
maintenance,  including  that  of  cham- 
perty, now  remains  in  this  state,  except 
what  is  contained  in  the  Revised 
Statutes."  See  also  Conn. — Richardson 
v.  Rowland,  40  Conn.  565.  la. — Wright 
v.  Meek,  3  G.  Gr.  472.  Vt  —  Danforth 
v.  Streetor,  28  Vt.  490. 

2.  ''The  offenses  of  maintenance 
and  champerty,  and  the  doctrine  of  the 
invalidity  of  contracts  on  account 
thereof,  did  not  have  their  origin  solely 
in  the  statutes  of  Edward  I.  and  III., 
which  provided  special  penalties  there- 
for. Lord  Ellenborough  is  authority  for 
saying  that  maintenance  was  always 
considered  malum  in  se.  Wallis  v.  Port- 
land, 3  Ves.  Jr.  494.  See  also  Brown  v. 
Beauchamp,  5  T.  B.  Mon.  415,  17  Am. 
Dec.  81,  cited  2  Inst.,  208-212.  And  it 
has  generally  been  held  that  these 
statutes  were  declaratory  only  of  the 
common  law.  Pechell  V.  Watson,  8  Mees. 
&  W.  691;  4  Bl.  Com.  135;  Thurston  v. 
Percival,  1  Pick.  415;  Backus  v.  Byron, 
4  Mich.  535;  Arden  v.  Patterson,  5 
Johns.  Ch.  44;  Boardman  v.  Thompson, 


25  Iowa  487;  Thompson  v.  Reynolds,  73 
111.  11;  Gilbert  v.  Holmes,  64  111.  548; 
Barker  v.  Barker,  14  Wis.  142;  Weakly 
V.  Hall,  13  Ohio  167,  42  Am.  Dec.  194; 
2  Story  Eq.  Jur.  §148.  The  same  may  be 
said  of  the  statute  of  32  Hen.  VIII., 
prohibiting  conveyances  and  agree- 
ments with  respect  to  the  lands  between 
parties,  neither  of  whom  have  had  pos- 
session for  a  limited  period,  and  pro- 
viding severe  penalties  therefor,  in  a 
further  effort  to  correct  the  evils  of 
maintenance  and  champerty.  Lord 
Chancellor  Eldon  declared  this  to  be 
the  object  and  effect  of  that  act  in  his 
advisory  opinion  to  the  House  of 
Lords,  in  the  famous  case  of  Cholmon- 
deley  v.  Clinton,  4  Bligh.  1,  in  the 
course  of  which  he  quoted  with  approv- 
al this  passage  from  a  case  reported 
in  1  Plowd.  88  (Partridge  v.  Strange): 
'This  statute  was  made  in  affirmance 
of  the  common  law,  and  not  in  altera- 
tion of  it,  and  all  that  the  statute  has 
done  is,  it  has  added  a  greater  penalty 
to  that  which  was  contrary  to  the  com- 
mon law.'  "  Johnson  v.  Van  Wyck,  4 
App.  Cas.  (D.  C.)  294,  41  L.  R.  A.  520, 
525. 

3.  In  Smith  v.  Hartsell,  150  N.  C. 
71,  63  S.  E.  172,  22  L.  R.  A.  (N.  S.) 
203,  Hoke,  J.,  said:  "The  term  'main- 
tenance' is  properly  defined  as  an  of- 
ficious intermeddling  in  a  suit  which  in 
no  way  belongs  to  one,  by  maintaining 
or  assisting  either  party,  with  money 
or  otherwise,  to  prosecute  or  defend  it; 
and  'champerty'  is  a  species  of  main- 
tenance, whereby  a  stranger  makes  a 
'bargain  with  a  plaintiff  or  defendant 
to  divide  the  land  or  other  matter  sued 
for  between  them  if  they  prevail  at 
law,  whereupon  the  champertor  is  to 
carry  on  the  party's  suit  at  his  own 
expense.'  'Champerty  is  a  species  of 
maintenance  which,  at  common  law, 
was  an  indictable  offense.  Maintenance 
was  an  officious  intermeddling  in  a  law- 
suit by  a  mere  stranger,  without  pro- 
fit. Champerty  involved  the  element  of 
compensation  for  such  unlawful  inter- 
ference by  bargain  for  part  of  the  mat- 
ter in  suit,  or  some  profit  growing  out 
of  it.'  Somerville,  Judge,  in  Oilman  v. 
Jones,  87  Ala.   691,  4  L.  R.  A.   113,  5 
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B.  By  What  Law  Determined.  —  In  determining  the  question  of 
champerty  the  contract  will  be  construed  according  to  the  law  of  the 
state  where  the  contract  is  to  be  performed.4  This  is  not  necessarily 
the  state  wherein  the  suit  is  brought.5 

C.  Illustrations.  —  1.  Contingent  Fee.  —  An  agreement  between 
an  attorney  and  his  client  for  a  contingent  fee  is  not  in  itself  cham- 
pertous,6-but  it  is  held  otherwise  where  it  takes  from  the  client  his 


So.  785,  7  So.  48.  And  see  Torrenee  v. 
Shedd,  112  111.  466.  The  harsher  appli- 
cation of  the  doctrine  contained  in 
these  definitions,  as  it  formerly  ob- 
tained, has  been  very  much  relaxed  and 
modified  under  the  more  recent  deci- 
sions, many  exceptions  have  been  re- 
cognized and  established,  and  it  has 
come  to  be  very  generally  accepted 
that  a  contract  or  agreement  will  not 
be  held  within  the  condemnation  of 
the  principle  indicated  unless  the  inter- 
ference is  clearly  officious,  and  for  the 
purpose  of  stirring  up  'strife  and  con- 
tinuing litigation.'  5  Lawson,  on 
Eights,  Eem.  &  Pr.  §2400;  Gilman  v. 
Jones,  supra;  Thallhimer  v.  Brincker- 
hoff,  3  Cow.  623,  15  Am.  Dec.  308.  And 
there  is  well-considered  authority  to 
the  effect  that  assistance  of  this  kind 
will  not  be  considered  officious  when 
one  has  an  interest,  or  acts  in  the  bona 
fide  belief  that  he  has.  McCall  v.  Cape- 
hart,  20  Ala.  526;  Lewis  v.  Broun,  36 
W.  Va.  1,  14   S.  E.  444." 

"It  is  true  that  some  of  the  element- 
ary books,  in  defining  champerty,  say 
that  'the  champertor  is  to  carry  on  the 
suit  at  his  own  expense;'  as  4  Bl.  Com. 
135;  Chit.  Con.  (5th  Amer.  ed.)  675. 
Other  books  of  equal  authority  omit 
this  part  of  the  iefinition  of  cham- 
perty; as  1  Hawk.  c.  '84,  §1,  Co.  Lit. 
368b.  Maintenance  and  champerty,  if 
we  are  to  judge  from  the  manner  in 
which  they  are  usually  introduced  in 
connection  with  this  subject,  are  deemed 
illegal,  not  from  the  consideration 
that  all  the  expenses  of  the  litigation 
are  to  be  borne  by  a  stranger,  but  in 
reference  to  the  evils  resulting  from 
officious  intermeddling,  and  upholding 
another's  litigation  by  personal  ser- 
vices as  well  as  money;  more  dangerous 
formerly  than  now,  as  more  powerful 
combinations  were  resorted  to  with  a 
view  of  controlling,  if  not  overawing, 
the  judicial  tribunals."  Lathrop  v. 
Amherst   Bank,   9   Met.    (Mass.)    489. 

4.     The  Clara  A.  Mclntyre,  94  Fed. 
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552;  Richardson  v.  Rowland,  40  Conn. 
565.  And  see  McMicken  v.  Perrin,  18 
How.   (U.  S.)   507,  15  L.  ed,  504. 

5.  Van  Deventer  v.  Lott,  180  Fed. 
378;  Blackwell  V.  Webster,  29  Fed.  614. 

Deed  executed  in  pursuance  of  re- 
ceiver's sale  which  was  had  before 
third  person  took  possession,  is  not 
champertous.  Joy  v.  Midland  State 
Bank  (S.  D.),  128  N.  W.  147. 

6.  Fletcher  v.  McArthur,  117  Fed. 
393,  54  C.  C.  A.  567;  Ransom  v.  Ransom, 
127  N.  Y.  Supp.  1027. 

Arkansas. — The  English  rule  avoid- 
ing such  contracts  (for  contingent  fees 
out  of  proceeds  of  suit)  is  repugnant 
to  the  genius  of  our  institutions.  But 
"the  courts  will  scrutinize  such  con- 
tracts closely,  to  see  that  the  uberrima 
fides  has  been  preserved."  If  not,  "the 
courts  will  not  hesitate  to  express 
their  disapprobation  of  such  contracts, 
and,  when  called  upon,  will  set  them 
aside  or  refuse  their  enforcement." 
Davis  v.  Webber,  66  Ark.  190,  49  S.  W. 
822,  45  L.  R.  A.  196;  Lytle  v.  state,  17 
Ark.   608. 

Connecticut. — In  Grievance  Com- 
mittee v.  Ennis  (Conn.),  80  Atl.  767,  it 
was  held  that  a  contract  for  a  con- 
tingent fee  of  fifty  per  cent,  is  not 
necessarily  illegal  because  it  is  con- 
tingent and  indefinite,  provided  it  is 
made  with  perfect  fairness,  and  no 
advantage  is  taken  of  the  ignorance  or 
necessities  of  the  client.  The  court 
cited  the  following  cases:  IT.  S. — Taylor 
V.  Bemiss,  110  U.  S.  42,  3  Sup.  Ct.  441, 
28  L.  ed.  64;  Stanton  v.  Embrey's 
Admr.,  93  U.  S.  548,  557,  23  L.  ed.  983. 
3ST.  Y. — Morehouse  v.  Brooklvn  Hts.  R. 
Co.,  185  N.  Y.  520,  78  N.  E.  179.  Ohio. 
Reece  V.  Kvle,  49  Ohio  St.  487,  31  N.  E. 
747.  Pa.— Fellows  v.  Smith,  190  Pa.  301, 
42  Atl.  678;  Perry  V.  Dicken,  105  Pa. 
83,  51  Am.  Rep.  181. 

Illinois. — It  was  said  in  Newkirk  v. 
Cone,  18  111.  449,  that  the  common  law 
of  champerty  had  been  abolished  in 
this  state;  but  this  statement  was  cor- 
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right  to  compromise.7     A  clause  providing  for  a'  stipulated  compensa- 


rected  in  Thompson  v.  Beynolds,  73  111. 
11,  where  it  was  said  the  former  deci- 
sion was  manifestly  a  mistake.  The  law 
of  champerty  has  been  somewhat  quali- 
fied by  our  decisions,  but  it  is  a  part 
of  the  law  of  the  state. 

An  attorney  may  make  an  agreement 
for  contingent  fees  of  a  legitimate 
character.  Eobinson  v.  Sharp,  201  111. 
'86,  66  N.  E.  299,  affirming  103  111.  App. 
239;  Greer  v.  Frank,  179  111.  570,  53  N. 
E.  965,  45  L.  E.  A.  110;  West  Chicago 
Park   Comrs.   v.   Coleman,   108   111.   591. 

Iowa. — In  Barngrover  v.  Pettigrew, 
128  Iowa  533,  104  N.  W.  904,  2  L.  B.  A. 
(N.  S.)  260,  an  agreement  by  an  at- 
torney for  a  contingent  fee  dependent 
on  success  in  a  divorce  suit  out  of 
which  he  was  to  pay  fees  of  witnesses 
was    held    champertous. 

Maine. — See  Burnham  v.  Heselton, 
82  Me.  495,  20  Atl.  80,  9  L.  B.  A.  90, 
where  it  was  pointed  out  that  no  pre- 
sumption could  be  indulged  in  favor 
of  an  attorney  who  has  purchased  the 
subject-matter  of  the  litigation. 

Minnesota. — "The  common  law  has 
been  changed  in  this  state  to  the  extent 
^bf  allowing  an  attorney  to  take  a  case 
for  a  contingent  fee,  or  for  a  share  of 
the  amount  recovered.  .  .  .  But  permit- 
ting attorneys  to  share  in  the  proceeds 
of  the  litigation  tends  strongly  to 
abuses  of  various  kinds,  and  the  tend- 
ency to  abuse  should  be  closely  watched 
bv  the  courts."  Gammons  V.  Johnson, 
76  Minn.  76,  78  N.  W.  1035. 

New  York. — To  the  same  effect  is 
Matter  of  Holland,  110  App.  Div.  799, 
97  N.  Y.  Supp.  202,  in  which  numerous 
New  York  cases  are  examined. 

Texas. — The  English  rule  declaring 
contract  for  contingent  fees  invalid 
is  not  in  force  in  Texas.  Wheeler  v. 
Eiviere  (Tex.  Civ.  App.),  49  S.  W. 
697. 

Utah. — The  common  law  rule  as  to 
champertous  contracts  was  modified  by 
Utah  Comp.  Laws,  1888,  §3683,  provid- 
ing that  the  measure  and  mode  of  com- 
pensation of  attorneys  and  counsellors 
at  law  is  left  to  the  agreement,  ex- 
press or  implied,  of  the  parties.  Under 
this  statute  "such  compensation  may 
be  made  contingent  upon  success,  and 
payable  by  percentage  or  otherwise  out 
of  the  proceeds  of  the  litigation." 
Croco  v.  Oregon  Short  Line  E.  Co.,  18 


!  Utah    311,    54    Pac.    985,    44    L.    E.    A. 

'  285. 

Wisconsin. — "An  attorney  may  con- 
tract to  render  services*  in  the  conduct 
of  a  suit  for  a  fee  contingent  upon  hia 
success  therein,  and  such  fee  may  be 
a  stipulated  percentage  or  share  of  the 
amount  that  may  be  recovered,  where 
he  does  not  undertake  to  pay  any  part 
of  the  expenses  of  the  litigation." 
Dockery  v.  McLellan,  93  Wis.  381,  67 
N.   W.   733. 

7.  Ark. — Davis  v.  Webber,  66  Ark. 
190,  49  S.  W.  822,  45  L.  E.  A.  196.  111. 
Brush  v.  City  of  Carhondale,  229  111. 
144,  82  N.  E.  252.  N.  Y.— Matter  of 
Snyder,  190  N.  Y.  66,  82  N.  E.  742, 
reversing  119  App.  Div.  277,  104  N.  Y. 
Supp.  571.  Ohio. — Davy  v.  Fidelity  &  C. 
Ins.  Co.,  78  Ohio  St.  256,  85  N.  E.  504, 
125  Am.  St.  Eep.  694.  Utah.— Potter  v. 
Ajax  Min.  Co.,  22  Utah  273,  61  Pac. 
999. 

In  Barthell  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  138  Iowa  688,  116  N.  W.  813, 
a  contingent  fee  contract  giving  the 
attorney  the  right  to  compromise,  but 
not  to  the  exclusion  of  the  right  of  the 
client,  was   upheld. 

In  Missouri,  it  is  held  that  such  a 
stipulation  is  not  necessarily  against 
public  policy  and  void,  but  whether  it 
is  or  not  depends  on  the  particulars  of 
the  case.  Lipscomb  v.  Adams,  193  Mo. 
530,  91  S.  W.  1046,  112  Am.  St.  Eep. 
500;  Beagles  V.  Eobertson,  135  Mo.  App. 
306,  115   S.   W.  1042. 

Ohio. — "It  is,  beyond  question,  the 
law  in  this  state  that  attorney  and 
client  may  lawfully  agree  upon  com- 
pensation to  the  attorney  contingent 
upon  the  amount  to  be  recovered,  either 
by  settlement  or  by  judgment;  and  it 
is  also  settled  that  such  contract  may 
be  of  valid  consideration  for  an  assign- 
ment of  an  interest  in  a  judgment  al- 
ready obtained,  such  as  might  be  en- 
forced in  equity  (Pittsburg,  C.  C.  &  St. 
L.  E.  Co.  v.  Volkert,  58  Ohio  St.  362,  50 
N.  E.  924),  but,  as  we  remarked  recent- 
ly (Pennsylvania  Co.  v.  Thatcher,  78 
Ohio  St.  175,  85  N.  E.  55),  an  attor- 
ney's lien  before  judgment  has  not 
been  heretofore  distinctly  recognized  in 
this  state,  and  it  has  hitherto  remained 
an  open  question,  and  one  of  much 
doubt,  whether  an  attorney  may,  be- 
fore judgment,  acquire  such  an  interest 
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tion    to    the    attorney    in    case    he     does    so    is,    however,    valid.8 
Payment  of  Costs.  —  A  stipulation  in  a  contract  between  attorney  and 
client  for  the  payment  by  the  attorney  of  the  costs  of  litigation  is  gen- 
erally held  to  be  champertous  and  void.9 


in    the    subject-matter    of    his    client's 
claim   or   cause   of    action    as    that    the 
defendant    to    such    claim    or    cause    of 
action   is   bound   to   take   notice   of   it. 
The    questionable    character   of    such   a 
proposition   arises   from   two   considera- 
tions:  First,  an  interest  in  a  cause   of 
action  would  seem  to  imply  the  right 
to   be   consulted   in      negotiations      for 
settlement   and  the  right  to  prevent   a 
settlement    which    might   be   acceptable 
to  the  client.  Second,  an  interest  in  the 
proceeds  of  a  settlement  is  an  interest 
in  a  fund  which  has  no  existence  until 
the  settlement  is  agreed  upon  and  the 
money  paid  over,  and,  therefore,  the  at- 
torney's interest  is  in  the  fund  in  the 
hands  of  the  client.  In  the  case  in  hand, 
although    the    plaintiffs    aver    in    their 
petition    that    their    client    'thereby'— 
that   is,   by   the    contract   in   writing — 
'made   an   equitable   assignment   to   the 
plaintiffs  of  an  undivided  two-fifths  in- 
terest  in  said   cause  of   action,   and   of 
the  proceeds  to  be  realized  therefrom, 
either  by  settlement  or  judgment,'  yet 
it    appears   from   the     contract     itself, 
which  is  set  out  in  full  in  the  defend- 
ant's answer,  that  there  was  no  express 
assignment  of  an  interest  in  the  cause 
of  action  or  of  the  proceeds  to  be  real- 
ized therefrom,  but  that  there  was  an 
express      agreement      that      the      client 
should  not  compromise  or     settle     the 
cases    without    the    approval    and    con- 
sent  of  the   others.   It   appears,   there- 
fore, that  whatever  may  be  the  form 
of  contract,  whether  it  contains  an  ex- 
press assignment  of  an  interest  in  the 
subject-matter  of  the  client's  claim,  or 
an    implied    assignment   thereof,    or    no 
assignment  at  all,  the  really  vital  ques- 
tion in  all  of  these  cases  is:  Does  the 
contract  contain  an  express  or  implied 
limitation    on    the    right    of    the    client 
to  compromise  and  settle  his  claim  with 
his    adversary   without    the    consent    of 
anybody  else?  When   such   a  limitation 
appears   in   the   contract,    the    contract 
is  voidable  at  the  option  of  the  client, 
and  its  illegality  may  be  pleaded  as  a 
defense  in   any  action   founded   on   the 
contract;  and  the  defendant  to  the  suit 
concerning  which  the  contract  was  made 


may,    with    or    without    notice    of    the 
contract,    compromise    with    the    plain- 
tiff  without   the   knowledge   or   consent 
of  the  plaintiff's  attorney,  and  will  not 
be  liable  to  the  attorney  for  his  part. 
North  Chicago  St.  E.  Co.  V.  Ackley,  171 
111.  100,  44  L.  E.  A.  177,  49  N.  E.  222, 
reversing   the   judgment    of    the    appel- 
late court  in  the  same  case,  58  111.  App. 
572;   Boardman   V.   Thompson,   25   Iowa 
487."        The    court    then    quoted    from 
Key  v.   Vattier,   1   Ohio   132;    Weakley 
v.  Hall,  13  Ohio  167,  42  Am.  Dec.  194; 
Lewis  v.  Lewis,  15  Ohio  715;  Brown  v. 
Ginn,   66   Ohio   St.   316,   64  N.   E.   123; 
and  proceeded:   "We  have  brought  to- 
gether   these   quotations    from      former 
decisions   in   order   to    present    a    con- 
spectus,  which   demonstrates   that   this 
court  has  always  maintained  a  consist- 
ent   and    unambiguous    attitude    in    re- 
gard   to    contracts    of    the    kind    which 
we  have  in  this  case.  Some  further  in- 
structive illustration  may  be  found  in 
Pennsylvania  Co.  v.  Lombardo,  49  Ohio 
St.   1,   14  L.   E.   A.   785,  29   N.   E.   573, 
opinion   by   Minshall   J.,   5,   6;    Stewart 
V.  Welch,  41  Ohio  St.  483;  and  remarks 
of   Okey,    Ch.   J.,   in   Diehl   v.   Friester, 
37  Ohio  St.  477."  Davy  v.  Fidelity  & 
C.  Ins.   Co.,  78   Ohio   St.   256,   85  N.   E. 
504,  17  L.  E.  A.   (N.  S.)   443,  446,  447. 

8.  Eyan  v.  Martin,  16  Wis.  59,  where 
there  was  an  agreement  that  the  suit 
should  "not  be  settled,  compromised, 
discontinued,  or  taken  out  of  court,  or 
from  the  control  of  said  Eyan  and 
Carpenter  (the  attorneys)  without  the 
payment  to  each  of  them  of  the  sum 
of   fifteen    thousand    dollars." 

9.  111.— Geer  v.  Frank,  179  111.  570, 
53  N.  E.  965,  45  L.  E.  A.  110.  la— Barn- 
grover  v.  Pettigrew,  128  Iowa  533,  104 
N.  W.  904,  2  L.  E.  A.  (N.  S.)  260.  Utah. 
In  re  Evans,  22  Utah  366,  62  Pac,  913, 
53  L.  E.  A.  952;  Croco  v.  Oregon  Short 
Line  E.  Co.,  18  Utah  311,  54  Pac.  985, 
44  L.  E.  A.  285.  Wis.— Dockery  v.  Mc- 
Lellan,  93  Wis.  381,  67  N.  W.  733. 

See  supra,  note  1. 

In  New  York  by  §274  of  the  Penal 
Law  giving  or  promising  a  valuable 
consideration  for  the  placing  of  a  claim 
in  the  hands  of  an  attorney  "for  the 
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2.  Adverse  Possession.  —  An  essential  element  of  a  champertous 
transfer  of  land  is  the  adverse  possession  of  another  claiming  title  at 
the  time  when  the  grantor  makes  the  transfer.10  Though  such  cham- 
pertous  transfer  is  void  against  the  one  in  adverse  possession,  yet  it 
may  give  rise  to  rights  between  the  parties,  and  the  grantor  will  not 
be  allowed  to  plead  its  champertous  character  in  defense.11 

3.  Transfer  of  Personalty  Not  Champertous.  —  Personal  property, 
in  the  possession  of  another  may  be  transferred  and  action  brought  by 
the  transferee,12  for  though  a  purely  tortious  action  cannot  be  as- 
signed,13 the  owner  may  waive  the  tort  and  convey  a  good  title  to 


purpose  of  bringing  an  action  thereon," 
or  ' '  the  pursuit  of  any  civil  remedy 
for  the  recovery"  of  a  demand  is  for- 
bidden, and  this  has  been  held  to  in- 
clude an  agreement  to  pay  expenses 
incidental  to  securing  and  collecting 
an  award.  McCoy  v.  Gas  Engine  & 
Power  Co.,  71  Misc.  537,  129  N.  Y. 
Supp.   251. 

Under  a  similar  statute  in  Michigan 
(Comp.  Laws  §1136)  it  was  held  that  a 
bona  fide  contract  for  a  contingent  fee 
was  not  invalidated  by  a  subsequent 
agreement  of  the  attorney  to  advance 
money  for  the  expenses  of  the  litiga- 
tion. But  "if  it  appeared  that  the  un- 
derstanding and  agreement  was  that 
counsel  should  bear  the  expenses  of 
litigation,  a  different  question  would 
be  presented."  Dreiband  V.  Candler 
(Mich.),   131   N.   W.   129. 

The  mere  fact  that  the  attorney 
agreed  to  pay  costs  and  expenses  does 
not  of  itself  constitute  champerty  if 
"the  contract  in  no  respect  induced 
the  litigation."  Ransom  v.  Cutting,  188 
N.  Y.  447,  81  N.  E.  324. 

10,  Ky.— Muncv  v.  Smith,  142  Ky. 
201,  133  S.  W.  1152.  N.  Y—  Timmer- 
mann  v.  Cohn  (App.  Div.),  128  N.  Y. 
Supp.  770;  Saranac  Land  &  T.  Co.  v. 
Roberts,  125  App.  Div.  333,  109  N.  Y. 
Supp.  547;  Udell  V.  Stearns,  125  App. 
Div.  196,  109  N.  Y.  Supp.  407;  Collins 
v.  Buffalo,  L.  &  R.  Co.,  129  N.  Y.  Supp. 
139.  N.  b—  Burke  v.  Seharf,  124  N.  W. 
79;  Schneller  v.  Plankinton,  12  N.  D. 
561,  98  N.  W.  77;  Galbraith  v.  Payne, 
12  N.  D.  164,  96  N.  W.  258. 

Mere  occupation  is  insufficient  where 
the  land  in  question  was  not  included 
in  the  deed  under  which  defendant 
claimed.  "Wilson  v.  Boyce,  128  N.  Y. 
Supp.   438. 

One  in  possession  must  be  claiming 
adverse  title.  Sheridan  v.  Cardwell,  141 


App.  Div.  854,  126  N.  Y.  Supp.  781; 
Belcher  v.  Belcher,  134  App.  Div.  726, 
119  N.  Y.  Supp.  144.  The  possession 
of  a  tenant  by  sufferance  is  not  enough. 
Perry  v.  Veal,  142  Ky.  441,  134  S.  W. 
458. 

A  deed  made  to  carry  out  a  previous 
agreement  is  not  champertous  because 
of  adverse  possession  as  the  date  of  the 
deed,  provided  it  did  not  exist  at  the 
time  of  the  agreement.  Abbott  v.  Per- 
kinson,  144  Ky.  495,  139  S.  W.  745, 
citing  Greer  v.  Wintersmith,  85  Ky.  516, 
4  S.  W.  232,  7  Am.  St.  Rep.  613. 

Possession  by  a  tenant  of  defendant, 
or  by  tenants  of  previous  owners  is 
sufficient  to  make  a  quit-claim  deed 
given  by  one  out  of  possession  cham- 
pertous. Cotton  v.  Horton  (N.  D.),  132 
N.  W.  225. 

Unoccupied  lands  held  by  the  state 
are  not  "in  the  actual  adverse  posses- 
sion of  a  person  claiming"  under  an 
adverse  title,  since  the  state  is  not  a 
person.  Saranac  L.  &  T.  Co.  V.  Roberts, 
195  N.  Y.  303,  88  N.  E.  753. 

11.  Coogler  v.  Rogers,  25  Fla.  853, 
7  So.  391. 

The  deed  is  valid  except  as  to  the 
disseisor.  McMahon  v.  Bowe,  114  Mass. 
140,  19  Am.  Rep.  321.  And  see  Luen  v. 
Wilson,  85  Ky.  503,  3  S.  W.  911. 

Champerty  of  demandant's  deed 
would  not,  however,  avail  defendant 
who,  though  in  possession,  did  not  claim 
title.  Belcher  v.  Belcher,  134  App.  Div. 
726,  119  N.  Y.  Supp.  144. 

12.  U.  S—  Brig  Sarah  Ann,  2 
Sumn.  206,  21  Fed.  Cas.  No.  12,342.  N. 
Y. — Robinson  v.  Weeks,  6  How.  Pr. 
161;  Hall  v.  Robinson,  2  N.  Y.  293.  Wis. 
Root  v.  Bonnema,  22   Wis.   539. 

13.  Ryan  v.  Miller  (Mo.),  139  S.  W. 
128;  Gardner  v.  Adams,  12  Wend.  (N. 
Y.)  297. 
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the  property  upon  which  the  assignee  may  maintain  trover  upon  re- 
fusal to  deliver  to  him.14 

D.  Questions  of  Law  or  Fact.  —  The  existence  of  the  facts  con- 
stituting champerty  is  one  for  the  jury.15  Whether  the  facts  proved 
constitute  champerty  in  point  of  law  is  a  question  for  the  court.16 

II.  AS  BASIS  OF  SUIT.  —  A.  By  Champertor.  —  A  champertous 
contract,  being  void,  cannot  be  made  the  basis  of  a  suit  by  the  cham- 
pertor,17 but  if  the  plaintiff  has  a  good  cause  of  action  without  alleging 
the  champertous  contract  he  may  recover  even  though  it  appear  in- 
cidentally in  the  trial.18  If  plaintiff's  contract  is  void  in  any  particular 
for  champerty  it  is  all  void,  as  the  contract  is  considered  entire,  and 
he  cannot  maintain  his  suit  on  the  parts  not  in  themselves  champer- 
tous.19    One  cannot  claim  rights  by  virtue  of  a  contract,  and  at  the 


14.  Tome  v.  Dubois,  6  Wall.  (U.  S.) 
548,  18  L.  ed.  943. 

15.  State  Land  Co.  v.  Matthews 
(Ala),  53  So.  174;  Gilchrist  V.  Atchison 
(Ala),  52  So.  955. 

Whether  or  not  possession  is  adverse 
as  bearing  on  question  of  champerty  of 
conveyance  is  a  question  for  the  jury. 
Meade  v.  Eatliffe,  133  Ky.  411,  118  S. 
W.  271;  Gilman  v.  Dolan,  114  App.  Div. 
774,  100  N.  Y.  Supp.  1S6;  Green  v. 
Horn,  112  N.  Y.  Supp.  993. 

16.  Greenman  V.  Cohee,  61  Ind.  201; 
Decker  v.  Becker  (Wis.),  128  N.  W.  67. 

Issue  was  joined  on  a  demurrer  to 
plaintiff's  amended  bill  claiming  one- 
fifth  share  of  the  proceeds  of  certain 
lands  of  defendant.  Even  if  supple- 
mental bill  negatives  a  champertous 
contract,  yet  the  court  on  demurrer, 
could  interpret  the  contract  and  docu- 
ments for  itself  in  passing  on  that 
question  if  the  champertous  nature  of 
the  contract  appeared  from  the  plain- 
tiff's exhibits  or  his  case  as  a  whole. 
Holler  v.  Murray,  107  Va.  527,  59  S.  E. 
421. 

17.  U.  S. — The  Clara  A.  Mclntyre, 
94  Fed.  552.  Ind.— State  v.  Sims,  76  Ind. 
328.  Ky.— Eoberts  V.  Yancey,  14  Ky. 
L.  Eep.  42.  Mass. — Lathrop  v.  Amherst 
Bank,  9  Met.  489.  Ohio.— Davy  v.  Fidel- 
ity &  C.  Ins.  Co.,  78  Ohio  St.  256,  85 
N.  E.  504,  125  Am.  St.  Rep.  694.  Tenia. 
Rcnshaw  v.  First  Nat.  Bank,  63  S.  W. 
194. 

The  champertee  cannot  use  it  to  re- 
cover from  champertor  money  which 
has  come  into  his  hands  by  virtue 
thereof.  Ind.— State  V.  Sims,  76  Ind. 
328.  Ky.— Lvnn  v.  Moss,  23  Ky.  L.  Rep. 
214,  62  S.  W.  712.  N.  Y.— Reese  v.  Res- 
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burgh,  54  App.  Div.  37S,  66  X.  Y.  Supp. 
633. 

"So  odious,  in  the  eyes  of  the  law, 
are  these  contracts,  that  they  confer 
no  rights  on  the  party  making  them, 
and  if  one  pay  out  money  under  them, 
he  cannot  recover  it  back.  Burt  v.  Place, 
6  Cow.  431."  Wheeler  v.  Pounds,  24 
Ala.  472. 

Nor,  in  the  absence  of  misrepresenta- 
tion in  regard  to  possession  at  the 
time  of  the  sale,  can  the  vendor  be 
compelled  to  restore  the  consideration 
paid  for  the  deed.  Miller  v.  Mulvey,  7 
Ky.  L.  Rep.  40. 

18.  111. — Elser  v.  Village  of  Gross 
Point,  223  111.  230,  79  N.  E.  27,  114 
Am.  St.  Rep.  326.  Minn. — Isherwood 
v.  Jenkins  Lumb.  Co.,  87  Minn.  388, 
92  N.  W.  230;  Gammons  v.  Johnson,  69 
Minn.  488,  72  N.  W.  563.  Mo.— Euneau 
v.  Rieger,  105  Mo.  659,  16  S.  W.  854. 
R.  I.— Hearn  v.  Hearn,  24  R.  I.  328, 
53  Atl.  95.  Va. — Roller  v.  Murray,  107 
Va.  527,  59  S.  E.  421.  Wash.— Weed 
v.  Foster,  58  Wash.  675,  109  Pac.  123. 
In  a  few  states  it  is  held  that  cham- 
perty will  defeat  the  plaintiff's  right 
of  action  if  it  appear  in  any  way. 
Webb  v.  Armstrong,  5  Humph.  (Tenn.) 
379;  Decker  v.  Becker  (Wis.),  128  N. 
W.  67;  Miles  v.  Mut.  Reserve  Life 
Assn.,  108  Wis.  421,  84  N.  W.  159. 

19.  111.— Brush  v.  City  of  Carbon- 
dale,  229  111.  144,  82  N.  E.  252;  Greer 
v.  Frank,  179  111.  570,  53  N.  E.  965, 
45  L.  R.  A.  110.  Ky.— Leonard  v. 
Boyd,  24  Ky.  L.  Rep.  1320,  71  S.  W. 
508.  Va.— Roller  v.  Murray,  107  Va. 
527,  59  S.  E.  421. 

A  mortgagee  whose  mortgagor  is  not 
in  possession   cannot   enforce   his   mort- 
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same  time  plead,  in  excuse  for  his  default,  that  it  is  ehampertous.20 
Action  on  Quantum  Meruit.  —  Where  valuable  services,  not  in  them- 
selves illegal,  have  been  rendered  under  a  ehampertous  contract,  plain- 
tiff may  disregard  the  contract  and  recover  the  reasonable  value  of  his 
services  on  a  quantum  meruit.21 

Action  in  Equity.  —  In  some  states  it  is  held  that  a  ehampertous  deed 
conveys  to  the  grantee  an  equitable  title,"  and  that  he  may  bring 
ejectment  against  an  adverse  claimant  in  his  own  name.23 

B.  By  Party  Injured.  —  A  person  injured  by  acts  of  the  main- 
tainor may  bring  an  action  for  damages  against  him.     The  pleadings 


gage  but  must  either  sue  upon  the  bond, 
or,  if  he  desires  to  enforce  his  rights 
on  the  real  estate,  wait  until  the  mort- 
gagor or  his  representative  has  actually 
recovered  possession  thereof.  Hopkins 
v.  Baker,  140  App.  Div.  460,  125  N.  Y. 
Supp.  417. 

A  clause  restricting  client's  right  to 
compromise  the  suit  was  held  inopera- 
tive, but  the  remainder  of  the  con- 
tract was  held  not  affected  thereby. 
Beagles  v.  Robertson,  135  Mo.  App. 
306,  115  S.  W.  1042;  Potter  v.  Ajax 
Min.  Co.,  22  Utah  273,  61  Pac.  999. 

20.  "A  grantor  after  he  has  con- 
veyed property  adversely  held  cannot, 
without  first  rescinding  or  abandoning 
the  contract  in  good  faith,  be  heard 
to  say  that  it  was  ehampertous,  and 
it  cannot,  therefore,  affect  him."  Luen 
V.  Wilson,  85  Ky.  503,  3  S.  W.  911. 

Where  a  defendant  who  had  received 
a  deed  of  conveyance  which  constituted 
him  a  tenant  in  common  with  his 
grantors,  sold  the  land  and  sought  to 
avoid  an  accounting  with  his  grantors 
on  the  ground  that  the  deed  was  void 
for  champerty,  it  was  held  he  could  not 
set  up  that  defense  while  retaining 
the  benefits  of  the  contract.  Cornwell 
v.  Clement,  87  Hun  50,  33  N.  Y.  Supp. 
866. 

21.  Ark.— Davis  v.  Webster,  66  Ark. 
190,  49  S.  W.  822,  74  Am.  St.  Rep.  81, 
45  L.  R.  A.  196.  Ky.— Husband  v. 
Cook,  24  Ky.  L.  Rep.  1320,  71  S.  W. 
508;  Rust  v.  Larue,  4  Litt.  411,  14  Am. 
Dec.  172.  Mass. — Thurston  v.  Percival, 
1  Pick.  415.  Minn. — Gammons  v. 
Johnson,  69  Minn.  488,  72  N.  W.  563. 
N.  J.— See  Lynde  v.  Lynde,  64  N.  J. 
Eq.  736,  52  Atl.  694,  97  Am.  St.  Rep. 
692,  58  L.  R.  A.  471.  Pa.— Chester 
County  v.  Barber,  97  Pa.  455.  Tex. 
Stewart  v.  Houston  &  T.  C.  R.  Co.,  62 
Tex.   246.     Utah. — Potter  v.  Ajax  Min. 


Co.,  22  Utah  273,  61  Pac.  999,  because 
stipulation  was  severable.  W.  Va. 
Dorr  v.  Camden,  55  W.  Va.  226,  46 
S.  E.  1014.  See  Contra,  Mazureau  v. 
Morgan,  25  La.  Ann.  281;  Butler  v. 
Legro,  62  N.  H.  350,  13  Am.  St.  Rep. 
573. 

In  Barngrover  v.  Pettigrew,  128  Iowa 
533,  104  N.  W.  904,  2  L.  R.  A.  (N.  S.) 
260,  recovery  was  refused  because  the 
services  rendered  in  the  obtaining  of  a 
divorce  were  in  themselves  illegal. 

If  pleadings  are  defective  on  the 
ground  of  champerty  in  the  contract 
sued  on,  it  is  proper  to  amend  them 
so  as  to  base  the  suit  on  a  quantum 
meruit.  Leonard  V.  Boyd,  24  Ky.  L. 
Rep.  1320,  71  S.  W.  508. 

22.  Shortall  v.  Hinckley,  31  111.  219; 
Edwards  v.  Parkhurst,   21  Vt.  472. 

23.  Chicago  v.  Vulcan  Iron  Wks., 
93  111.  222.  Mass.— Cleverly  v.  Whit- 
ney, 7  Pick.  36.  N.  C. — Osborne  v. 
Anderson,  89  N.  C.  261,  under  act  of 
1874-75,   c.  256. 

Or  he  may  sue  in  the  name  of  his 
grantor.  Fla. — Coogler  v.  Rogers,  25 
Fla.  853,  7  So.  391.  Ga.— Thompson 
v.  Richards,  19  Ga.  594.  N.  D—  Gal- 
braith  v.  Payne,  12  N.  D.  164,  96  N.  W. 
258. 

He  must  be  the  immediate,  not  a 
remote  grantor.  Smith  v.  Long,  12 
Abb.  N.  C.   (N.  Y.)   113.  _ 

But  he  can  do  neither  in  some  states. 
Ind. — Steeple  v.  Downing,  60  Ind.  478. 
Ky. — Crowley  V.  Vaughn,  11  Bush  517. 
N.  C— Justice  v.  Eddings,  75  N.  C.  581. 

The  grantor  may  disregard  the  eham- 
pertous deed,  and  himself  sue  the  ad- 
verse claimant  (Mass.  —  Walcot  v. 
Knight,  6  Mass.  418.  N.  Y—  Chamber- 
lain v.  Taylor,  92  N.  Y.  348,  12  Abb. 
Cas.  473,  reversing  26  Hun  601.  Tenn. 
Green  v.  Cumberland  Coal,  etc.  Co.,  110 
Tenn.  35,  72  S.  W.  459.  Vt.— Park- 
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must  be  full  and  specific  and  must  contain  all  the  essential  allegations 
constituting  the  offense.24 

III.  IN  DEFENSE.  —  A.  Suit  Based  on  Champertous  Trans- 
action. —  If  the  champertous  nature  of  the  claim  appears  on  the  face 
of  the  plaintiff's  pleadings,  it  should  be  demurred  to,25  or  a  motion 
may  be  made  to  strike  out  that  part  of  the  pleadings  involving  cham- 
perty;26 otherwise  it  should  be  pleaded  specifically  in  the  answer,  as 
in  most  states  it  will  not  be  allowed  to  be  shown  under  a  general 
denial.27 

Champerty  cannot  be  pleaded  by  an  adverse  holder,  however,  if  the 
transfer  is  made  in  pursuance  of  judicial  proceedings.25*    Neither  is  the 


hurst  V.  Edwards,  15  Vt.  618);  but  not 
if  the  vendee  is  joined  with  him  (Say- 
ler  V.  Stewart's  Heirs,  2  Heisk.  510); 
even  in  equity  (Lenoir  v.  Min.  Co.,  88 
Tenn.  168,  14  S.  W.  378). 

In  Kentucky  he  must  first  rescind 
the  champertous  deed.  Hobson  v,  Hen- 
drick,  7  Ky.  L.  Eep.  362;  Harman  V. 
Brewster,  7  Bush  355. 

24.  Unless  the  facts  are  set  forth 
clearly  and  specifically  a  demurrer  will 
lie.  Goodyear  Dental  Vulcanite  Co.  v. 
White,  10  Fed.  Cas.  No.  5,602;  Fletcher 
v.  Ellis,  Hempst.  300,  9  Fed.  Cas.  No. 
4,863a;  Bradlaugh  v.  Newdigate,  11  Q. 
B.  D.  1,  52  L.  J.  Q.  B.  454. 

The  plaintiff  must  allege  and  prove 
want  of  reasonable  and  probable  cause 
for  action.  Flight  v.  Lemon,  4  Ad.  & 
El.   883,   45   E.   C.   L.   883. 

And  charitable  intent  on  the  part  of 
maintainor  will  be  a  good  defense.  Har- 
ris v.  Briseo,  17  Q.  B.  D.  504,  55  L.  J. 
Q.  B.  423;  Newswander  v.  Giegerich,  39 
Can.  Sup.  Ct.  354,  overruling  N.  v.  G., 
12  Brit.  Col.  272  (because  malicious 
interference  was  not  shown). 

25.  Ind. — Quigley  v.  Thompson,  53 
Ind.  317.  Ky.— Miles  v.  Collins,  1  Met. 
308.  Tenn. — Eenshaw  v.  First  Nat. 
Bank,  63  S.  W.  194.  Va.— Roller  v. 
Murray,  107  Va.  527,  59  S.  E.  421. 

Demurrer  to  replication,  which 
showed  champerty,  sustained  on  the 
ground  that  the  champertous  contract 
was  void.  Weakley  v.  Hall,  13  Ohio 
167,  42  Am.  Dec.  194. 

26.  Pike  V.  Martindale,  91  Mo.  268, 
1  S.  W.  858. 

27.  Ind.— Cleveland,  C.  C.  &  St.  L. 
R.  Co.  v.  Davis,  10  Ind.  App.  342,  36 
N.  E.  778,  37  N.  E.  1069.  Mb.— Keler- 
her  v.  Henderson,  203  Mo.  498,  101 
S.  W.  1083;  Comstock  v.  Flower,  109 
Mo.   App.    275,   84   S.   W.   207;    Bick   v. 


Overfelt,  88  Mo.  App.  139.  Utah. 
Potter  v.  Ajax  Min.  Co.,  22  Utah  273, 
61  Pac.  999;  Croco  v.  Oregon  Short 
Line  R.  Co.,  18  Utah  311,  54  Pac.  985, 
44  L.  R.  A.  285. 

The  action  for  trespass  is  of  such  a 
nature  that  evidence  of  champerty  may 
be  shown  under  a  general  denial.  Kea- 
ton  V.  Sublett,  109  Ky.  106,  58  S.  W. 
528;  Woodford  V.  Young,  4  Ky.  L.  Rep. 
981. 

In  Wisconsin  "  'champerty  need  not 
be  pleaded  and  an  issue  need  not  be 
formed  in  regard  thereto  in  order  that 
it  may  be  established  and  taken  ad- 
vantage of  in  the  suit.  It  cannot  be 
waived  by  any  party  to  the  litigation, 
nor  stipulated  out  of  the  case  at  all, 
but  affects  the  right  of  the  champertor 
to  use  the  court,  regardless  of  the  mer- 
its of  his  claim.'  It  is  established 
that,  when  a  trial  court  is  informed  of 
the  fact  that  the  action  pending  before 
it  is  so  tainted,  it  is  its  duty  to  refuse 
to  proceed  therein  and  to  dismiss  the 
action.  Kelly  v.  Kelly,  86  Wis.  170, 
56  N.  W.  637;  Miles  v.  Life  Ass'n,  108 
WTis.  421,  84  N.  W.  159,  and  cases  there 
cited.  We  are  persuaded  that  the  court 
committed  no  error  in  holding  that  the 
question  of  champerty,  which  was  first 
suggested  while  evidence  was  being  re- 
ceived upon  the  trial,  was  properly  a 
subject  for  determination  by  the 
court,  and  not  one  for  the  jury." 
Decker  v.  Becker,  143  Wis.  542,  128 
N.  W.  67. 

A  motion  for  judgment  on  the  plead- 
ings was  granted  where  the  answer  set 
out  the  champertous  contract,  and  it 
was  not  denied  in  the  reply.  Davy  v. 
Fidelity  &  C.  Ins.  Co.,  73  Ohio  St.  256, 
85  N.  E.  504,  17  L.  R.  A.   (N.  S.)   443. 

28.  Boone  v.  State  (Ala.),  54  So. 
109. 
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transfer  of  an  easement  rendered  champertous  by  reason  of  the  advi 
possession  of  another.20 

B.  Champerty  Involved  Collaterally.  —  The  defendant  cann  t 
plead  the  champertous  nature  of  the  contract  between  plaintiff  and  his 
attorney,  either  in  defense  or  in  abatement  of  the  action.30     Neither 


Champerty  cannot  be  pleaded  against 
a  sheriff's  deed  issued  under  sale  of 
mortgage  while  another  is  in  adverse 
possession,  as  such  deed  comes  within 
the  rule  of  judicial  proceedings.  Mar- 
tin v.  Turner  (Ky.),  115  S.  W.  833; 
State  Finance  Co.  v.  llalstenson,  17 
N.  D.   145,  114  N.  W.   724. 

29.  "This  court  in  Hegan  v.  Penden- 
nis  Club,  (23  Ky.  L.  Kep.  861,  64  S.  W. 
464)  decided  that  the  owner  of  a  lot 
with  an  easement  appurtenant  to  it 
could  sell  the  same  and  pass  a  good 
title  to  both  the  lot  and  the  easement, 
notwithstanding  the  easement  might 
be  in  the  adverse  possession  of  an- 
other. The  purchaser's  knowledge  of 
such  adverse  possession  in  such  cases 
is  not  material."  Williams  v.  Poole, 
31  Ky.  L.  Rep.  757,  103  S.  W.  336. 

30.  U.  S.— Burnes  v.  Scott,  117  U.  S. 
582,  6  Sup.  Ct.  865,  29  L.  ed.  991.  Colo. 
Currency  Min.  Co.  v.  Bentley,  10  Colo. 
App.  271,  50  Pac.  920.  Ind.— Allen  v. 
Frazee,  85  Ind.  283;  Baltimore  &  O. 
S.  W.  R.  Co.  v.  Trennepohl,  44  Ind. 
App.  105,  87  N.  E.  1059;  Caldwell  V. 
Board  of  Comrs.,  41  Ind.  App.  40,  83 
N.  E.  355;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Davis,  10  Ind.  App.  342,  36 
N.  E.  778,  37  N.  E.  1069.  la.— Dis- 
brow  v.  Board  of  Supervisors,  119  Iowa 
538,  93  N.  W.   585;   Galusha  v.  Wendt, 

114  Iowa  597,  87  N.  W.  512;  Small 
v.  Chicago,  etc.  R.  Co.,  55  Iowa  582,  8 

N.  W.  437;  Yimont  V.  Chicago  &  N.  W. 

R.  Co.,  69  Iowa  296,  22  N.  W.  906,  28 
N.  W.  612.     Kan.— Forbes  v.  Mohr,  69 

Kan.    342,    70    Pac    827.      Ky. — Keeney 

V.  Waters,  135  Ky.  525,  122  S.  W.  837; 

Barnes  v.  Weikel  Chair  Co.,  28  Ky.  L. 

Rep.   315,   89   S.   W.   222;    Hall  v.   Dea- 

ton,  24  Ky.  L.  Rep.  314,  6S  S.  W.  672. 

Mo.— Pike   V.    Martindale,   91    Mo.   268, 

1  S.  W.  S58;  Bent  V.  Priest,  86  Mo.  475; 

Bick  v.  Overfelt,  88  Mo.  App.  139.    Nev. 

Prosky   v.    Clark,    109    Pac.    793.      Tex. 

McMullen  v.  Guest,  6  Tex.  275.     Utah. 

Potter  v.  A.jax  Min.  Co.,  22  Utah  273. 

61   Pac.   999;    Croco    v.     Oregon     Short 

Line  R.  Co.,  18  Utah  311,  54  Pac.  9S5. 

Wash. — Weed  r.  Foster,  58   Wash.   675, 

109  Pac.  123;  Straw-Ellsworth  Mfg.  Co. 

v.    Cain,    20    Wash.    351,    55    Pac.    321. 


W.  Va.— Davis  v.  Settle,  43  W.  Va.  17, 
^U   S.   E.   557. 


The  fact  that  there  is  an  illegal  and 
champertous  contract  for  the  prosecu- 
tion of  an  action  is  no  ground  for  an 
abatement  of  such  action,  nor  a  defense 
thereto.  Ellis  V.  Smith,  112  Ga.  480, 
37  S.  E.  739. 

"A  defendant  cannot  avail  himself 
of  a  champertous  contract  by  the  plain- 
tiff, either  as  a  defense,  or  by  bringing 
it  to  the  attention  of  the  court  and 
securing  a  dismissal  of  the  action." 
Isherwood  v.  Jenkins  Lumb.  Co.,  87 
Minn.  388,  92  N.  W.  230. 

"This  is  now  the  settled  rule  in  Mis- 
souri and  is  supported  by  a  decided 
weight  of  authority  elsewhere."  Eu- 
neau  v.  Rieger,  105  Mo.  659,  16  S.  W. 
854. 

In  Burnes  v.  Scott,  117  U.  S.  582,  6 
Sup.   Ct.   865,   29   L.   ed.   991,  the   ques- 
tion was  whether    a    champertous    con- 
tract between  counsel  and  client  could 
be  set  up  in  bar  of  a  recovery  on  the 
cause  of    action    to    which    the    cham- 
pertous contract  related.     The  supreme 
court  held  that  the  court  below  did  not 
err  in  refusing  to  dismiss  the  suit,  Mr. 
Justice  Woods  saying:     "We  must  an- 
swer this  question  in  the  negative.     It 
was  wisely  said  by  the  Supreme  Court 
of    New   York,   in   the    case     of     Thal- 
himer   v.  Brinkerhoff,  3   Cow.   623,  that 
'The  right  of  litigation  may  be  abused, 
and  proper  remedies  for  groundless  and 
vexatious    litigation    must     exist;     but 
the  remedies  for  the  abuse  of  this  right 
should  be  such    as    not    to    impair    the 
free   use   of   the   right   itself.      As    the 
justice    or   injustice   of   the    claim    can- 
not  be   known   before   the   termination 
of    the    cause,   the   checks   upon   unjust 
litigation   must   in   general   consist,   not 
in  excluding  the  suit  or  the  suitor  from 
the    courts,    but    in    redress    following 
the  decision  of  justice  upon  the  merits 
of   the    case.'     This   is   in   accord   with 
the   views   of  this   court.     The   precise 
question    under    consideration    was    de- 
cided  in   the   case   of   Boone  v.   Chiles, 
10    Pet.    177    (35    U.    S.   bk.   9,    L.    ed. 
388).      That    was    a    bill    in    equity    to 
establish    the    title    to    a    tract    of    700 
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would  it  avail  as  a  defense  if  the  champertous    contract    were    only 
incidental  or  collateral  to  the  suit  and  not  the  basis  of  it.31 

C.  Champerty  Shown  by  Evidence.  —  If  the  champertous  con- 
tract is  not  pleaded  by  the  plaintiff  the  defendant  may  object  to  the 
evidence,  if  it  is  sought  to  be  introduced.32  If  the  champertous  nature 
of  the  claim  is  clearly  shown  by  the  evidence  the  proper  practice  is  for 


acres  of  land  in  Bourbon  County,  in 
the  State  of  Kentucky.  Among  other 
defenses  it  was  alleged  that  an  agree- 
ment in  writing  had  been  made  be- 
tween Boone,  the  plaintiff,  and  one 
Engles,  by  which  Engles  undertook  at 
his  own  expense  to  prosecute  a  suit 
for  the  700  acres  in  dispute;  and  as  a 
consideration  for  his  trouble  was  to 
have  one-half  of  the  land,  and  that  the 
suit  was  prosecuted  under  that  agree- 
ment; that  it  was,  therefore,  a  case  of 
champerty  and  maintenance  forbidden 
by  law,  in  which  the  court  could  give 
no  relief.  But  the  court  held  that,  al- 
though the  English  Statutes  which  had 
been  adopted  in  Kentucky  punished  the 
offense  and  declared  the  contract  for 
maintenance  void  between  the  parties, 
the  right  of  the  plaintiff  was  not  for- 
feited by  such  an  agreement,  and  it 
might  be  asserted  against  the  defend- 
ants whether  the  contract  with  Engles 
was  valid  or  void.  The  same  rule  has 
been  declared  in  other  American  cases. 
Whitney  V.  Kirtland,  27  N.  J.  Eq.  333; 
Eobison  v.  Beall,  26  Ga.  17;  Allison  v. 
C.  &  N.  W.  Eailroad  Co.,  42  Iowa  274. 
So  in  Hilton  v.  Woods,  L.  E.  4  Eq.  432, 
it  was  strenuously  urged  that  the  bar 
gain  between  the  plaintiff  and  Mr. 
Wright,  under  which  the  suit  was  in- 
stituted, amounted  to  champerty  and 
maintenance,  and  consequently  disqual- 
ified the  plaintiff  to  sue,  and  that  the 
court  was  bound  to  dismiss  the  bill! 
But  the  Vice  Chancellor  said:  'I  have 
carefully  examined  all  the  authorities 
which  were  referred  to  in  support  of 
this  argument,  and  they  clearly  estab- 
lish that  whenever  the  right  of  the 
plaintiff  in  respect  of  which  he  sues 
is  derived  under  a  title  founded  on 
champerty  or  maintenance,  his  suit  will 
on  that  account  necessarily  fail.  But 
no  authority  was"  cited  nor  have  I  met 
any,  which  goes  the  length  of  deciding 
that  where  a  plaintiff  has  an  original 
good  title  to  property  he  becomes  dis- 
qualified to  sue  for  it  by  having  ven- 
tured  into    an    improper    bargain    with 


his  solicitor  as  to  the  mode  of  remun- 
erating him  for  his  professional  services 
in  the  suit  or  otherwise.'  There  was, 
therefore,  a  decree  for  the  plaintiff, 
though  without  costs.  In  Elborough 
V.  Ayres,  L.  E.  10  Eq.  367,  it  was  con- 
ceded that  the  fact  that  the  plaintiff, 
in  an  action  for  malicious  prosecu- 
tion, had  been  maintained,  would  be 
no  bar  to  the  action,  and  the  Vice 
Chancellor  held  that  such  maintenance 
would  be  no  ground  for  the  interfer- 
ence of  a  court  of  equity  to  prevent 
the  action  from  going  on,  citing  Vice 
Chancellor  Wigram  in  Evans  v.  Pro- 
thero   (1  DeG.  M.  &  G.  572)." 

In  Tennessee,  under  statute,  it  has 
been  held  that  the  suit  must  be  dis- 
missed if  it  appears  in  proof  that  the 
suit  "in  its  origin  and  progress  was 
affected  by  champerty."  Webb  v. 
Armstrong,  5  Humph.  379.  See  also 
Morrison  v.  Deaderick,  10  Humph.  342; 
Hunt  v.  Lyle,  8  Yerg.  142  (before  judg- 
ment). 

In  Wisconsin  the  courts  have  followed 
the  rule  as  it  is  laid  down  in  the  Ten- 
nessee cases  above  cited.  Allard  v. 
Lamarande,  29  Wis.  502;  Barker  V. 
Barker,   14   Wis.   131. 

In  Indiana,  see  dictum  in  Greenman 
v.  Cobee,  61  Ind.  201,  citing  the  Wis- 
consin and  Tennessee  cases  supra. 

31.  Elser  r.  Village  of  Gross  Point, 
223  111.  236,  79  N.  E.  27,  114  Am.  St. 
Eep.  326;  Torrence  v.  Shedd,  112  111. 
466. 

In  Hearn  v.  Hearn,  24  E.  I.  328,  53 
Atl.  95,  a  father  agreed  to  pay  his 
son's  attorney's  fee  in  consideration 
of  the  release  of  a  judgment  secured 
against  him.  In  a  suit  on  such  agree- 
ment he  was  not  allowed  to  plead  that 
the  contract  between  the  attorney  and 
his   son   was   champertous. 

32.  Peck  v.  Heurich,  167  IT.  S.  624, 
17  Sup.  Ct.  927,  42  L.  ed.  302;  Keler- 
her  v.  Henderson,  203  Mo.  498,  101 
S.  W.  1083;  Bick  V.  Overfelt,  88  Mo 
App.  139. 
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the  attorney  to  ask  the  court  to  direct  a  verdict  accordingly.33 
D.  Defense  Tainted  With  Champerty.  —  A  plea  of  champerty 
against  the  defendant  will  not  avail  the  plaintiff  in  ejectment  as  he 
must  rely  on  the  strength  of  his  own  title  and  not  on  the  weakness  of 
his  adversary's.34 

IV.  BURDEN  OF  PROOF.  —  Burden  of  proving  champerty  is  on 
the  party  alleging  it.  This  defense  is  in  the  nature  of  confession  and 
avoidance,  and  like  payment  and  other  such  defenses  must  be  proved 
or  fail.35  A  bill  in  equity  will  not  lie  to  discover  champerty  from 
defendant's  evidence.36  Nor,  where  champerty  is  an  indictable  offense, 
will  defendant  be  compelled  to  give  testimony  touching  that  phase  of 
the  contract.37 


33.  Lillie  v.  Hickman,  15  Ky.  L. 
Eep.  861,  25  S.  W.  1062;  Gammons  v. 
Honerud,  82  Minn.  264,  84  N.  W.   911. 

Similarly  if  the  defense  is  cham- 
perty and  facts  sufficient  to  show  cham- 
perty are  not  proved.  Tool  v.  Kinman 
(Ky.),   130   S.   W.   1073. 

34.  Plaintiff  in  ejectment  was  not 
allowed  to  plead  champerty  of  defend- 
ant's deed.  Doe  v.  Ingersoll,  11  Smed. 
&  M.   (Miss.)   249,  49  Am.  Dee.  57. 

35.  "In  neither  case  did  the  an- 
swer allege  that  Hadlock's  employment 
was  champertous,  or  state  any  fact 
from  which  that  result  would  follow; 
nor  did  the  'plaintiff  introduce  any  evi- 
dence upon  which  it  could  be  con- 
tended that  Hadlock's  employment  was 
champertous.       ...       In    substance 


this  defense  was  a  confession  and  avoid- 
ance, and,  like  payment  and  other  such 
defenses,  must  be  proved  or  fail." 
Hadlock  v.  Brooks,  178  Mass.  425,  59 
N.  E.  1009. 

The  mere  fact  that  the  attorney  ac- 
quired a  claim  held  not  sufficient  to 
raise  a  presumption  of  champerty,  but 
that  it  had  to  be  pleaded  and  proved 
by  defendant  that  he  bought  the  claim 
"with  the  intent  to  bring  suit  there- 
on." Bulkelev  V.  Bank  of  California, 
68  Cal.  80,  8  Pae.  643. 

36.  Havney  v.  Coyne,  10  Heisk. 
(Tenn.)    339. 

37.  Douglass  v.  Wood's  Lessee,  1 
Swan  (Tenn.)  393;  Hopkins  V.  Smith.  1 
Ont.  L.  B.  659;  Welbourne  v.  Canadian 
Pac.  B.  Co.,  16  Ont.  Pr.  843. 
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I.     CHANGE    OF    VENUE    IN    CRIMINAL    CASES.  — A.      On 

What  the  Right  Is  Based.  —  In  England  and  in  some  of  the  states 
it  has  been  held  that  the  power  of  directing  the  trial  to  take  place  in 
another  county  if  justice  requires  it,  exists  in  courts  of  general  common 
law  jurisdiction.1    The  right  is  now  generally  granted  by  statutes  and 


1.  State  v.  Dashiell,  6  Har.  &  J. 
(Md.)  268;  Davis  V.  State,  3  Har.  &  J. 
(Md.)  154;  People  v.  Fuhrmann,  103 
Mich.  593,  61  N.  W.  865. 

In  Price  v.  State,  8  Gill.  (Md.)  295, 
the  court,  in  holding  that  the  power  to 
change  existed  at  common  law  said: 
"County  courts  in  this  state  being  the 
only  courts  of  record  with  general  com- 
mon law  jurisdiction  can  rightfully  ex- 
ercise all  the  powers  exercised  by  the 
court  of  Kings  Bench  in  England,  so 
far  as  those  rules  are  derived  from  the 
rules  and  principles  of  common  law  and 
are  suited  to  the  change  in  our  insti- 
tutions and  not  modified  by  our  con- 
stitution and  statutory  enactments." 

The  common  law  power  of  changing 
the  venue  on  motion  of  the  defendant 
where  a  fair  and  impartial  trial  can- 
not be  had,  is  not  abolished  by  the  bill 
of  rights  which  may  be  waived  by 
the  defendant.  State  V.  Albee,  61  N.  H. 
423,  60  Am.  Eep.  325,  overruling  State 
v.   Sawyer,  56  N.  H.   175. 

In  Crocker  V.  Justices  of  Superior 
Court  (Mass.),  94  N.  E.  369,  the  Su- 
preme Judicial  Court  of  Massachusetts, 
speaking  by  Rugg,  J.,  after  a  valuable 
review  of  the  Massachusetts  decisions 
and  statutes,  and  of  the  decisions  of 
other  states,  reached  the  conclusion  that 
"the  great  weight  of  authority  supports 
the  view  that  courts,  which  by  statute 
or  custom  possess  a  jurisdiction  like  that 
of  the  King's  Bench  before  our  Revolu- 
tion, have  the  right  to  change  the  place 
of  trial,  when  justice  requires  it,  to  a 
county  where  an  impartial  trial  may  be 
had.''  The  learned  judge  said  further: 
"Thus  by  express  enactment  the  Legis- 


lature has  conferred  the  power  upon  the 
higher    courts    as   to    all    causes    except 
crimes   less  than   capital.     In  the   light 
of  the  history  of  our  common  law  and 
the  jurisdictions  of  our  courts,  we  are 
of   opinion   that   these   statutes,   so   far 
as    they   empower    a   transfer   in   order 
to   secure    an   impartial    trial,    are   but 
declaratory  of  the  common  law  and  con- 
fer no  new  power."     And  proceeding: 
"The  weight  of  opinion  in  those  of  the 
older   states,  whose   judicial   history   is 
most  nearly  like  our  own,  supports  the 
view   that   it  is   an   inherent   power   of 
common  law  courts   to   order   a   change 
for  the  purpose  of   securing  an   impar- 
tial   trial."      As    supporting    this    con- 
clusion    the     following     cases,     among 
others,  were  cited:     Md. — Negro  Jerry 
v.  Townsend,  2  Md.  274.    Mich. — Glazier 
v.  Ingham  Circuit  Judge,  153  Mich.  481, 
116  N.  W.   1007;    People  v.  Fuhrmann, 
103  Mich.  593,  61  N.  W.  865;  People  V. 
Peterson,  43   Mich.  26,  52  N.   W.   1039, 
discrediting  Shannon  v.  Smith,  31  Mich. 
451.     Minn.— State  V.  Miller,  15   Minn. 
344.     N.  H.— State  v.  Albee,  61  N.  H. 
423,  40  Am.  Rep.  325,  overruling  State 
v.  Sawyer,  56  N.  H.  175.     N.  Y.— Peo- 
ple  v.   McLaughlin,   150   N.   Y.   365,   44 
N.  E.  1017;  Jones  v.  People,  7'9  N.  Y. 
45-    People   V.   Jackson,    114   App.    Div. 
697,  100  N.  Y.  Supp.  126.    N.  D—  Barry 
v.  Truax,  13  N.  D.  131,  99  N.  W.  769, 
112  Am.  St.  Rep.  662,  65  L.  R.  A.  762. 
pa. — Com.  v.  Ronemus,  205  Pa.  420,  54 
Atl.   1095;   Com.  V.  Delamater,   145   Pa. 
210,   22   Atl.   1098;    Com.  V.  Balph,   111 
Pa.  365,  3  Atl.  220. 

"Changing  the  venue,  speaking  tech- 
nically   is    out    of    the    question.      The 
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it  is  held  in  some  states  that  in  the  absence  of  statute  it  does  not  exist.2 
B.  The  Moving  Party.  —  1.  On  Motion  of  Defendant.  —  The  right 
of  the  accused  to  apply  is  in  some  states  entirely  statutory.3  A  statute 
giving  the  right  is  constitutional,4  and  the  right  may  be  dependent  on 
conditions  where  it  is  not  a  constitutional  right,5  and  even  if  granted 
by  the  constitution,  it  may  be  taken  away  at  any  time  before  ap- 
plication.6 


course  in  criminal  cases  where  a  clear 
case  is  made  out  is  to  order  a  sugges- 
tion upon  the  record  that  a  fair  and 
impartial  trial  cannot  be  had  in  the 
county  where  the  offense  is  laid.  A 
venue  is  then  awarded  to  the  sheriff 
of  another  county  and  the  cause  tried 
there;  the  indictment  remaining  unal- 
tered as  to  the  venue."  People  v.  Yer- 
milyea,  7  Cow.  (N.  Y.)  108.  See  also 
People  v.  Harris,  4  Denio   (N.  Y.)   150. 

Certiorari  granted  by  the  supreme 
court  to  the  lower  court  was  the  pro- 
cedure in  some  states.  People  v.  Judah, 
1  Wheeler  Cr.  Cas.  (N.  Y.)  482;  Com. 
v.  Balph,  111  Pa.  365,  3  Atl.  220.  See 
Eex  v.  Hunt,  3  B.  &  Aid.  444,  5  E. 
C.  L.  342,  106  Eng.  Reprint  725;  Eex 
v.  Nottingham,  4  East.  208,  103  Eng. 
Eeprint  810;  Rex  v.  Clendon,  2  Str. 
911,  93   Eng.  Reprint  936. 

No  power  to  change  as  the  statute 
provides  for  trial  of  criminal  causes  in 
the  county  where  the  offense  is  charged 
to  have  been  committed  we  do  not  per- 
ceive how  any  court  could  order  a  trial 
in  any  other  county.  State  V.  Howard, 
31  Vt.  414. 

2.  Ark.— Betts  v.  Ward,  79  Ark.  146, 
95  S.  W.  148.  la.— Miller  v.  State,  4 
Iowa  505.  Mo. — State  v.  Dyer,  139  Mo. 
199,  40  S.  W.  768;  State  V.  Zeppenfeld, 
12  Mo.  App.  573.  Okla. — Washington 
v.  State,  2  Okla.  Crim.  428,  101  Pac. 
863,  no  change  for  misdemeanors  before 
county  court.  Ore. — Packwood  v.  State, 
24  Ore.  261,  35  Pac.  674.  Tex.— Fox 
v.  State,  53  Tex.  Crim.  150,  109  S.  W. 
370,  no  change  for  misdemeanors  under 
Cocffe  Cr.  Proc,  art.  613,  614.  Va.— 
Com.  v.  Wildy,  2  Va.  Cas.  69;  Com.  v. 
Eolls,  2  Va.  Cas.  68;  Com.  v.  Bedinger, 
1  Ya.  Cas.  125.  Wis.— Oborn  v.  State, 
143  Wis.  249,  126  N.  W.  737  (purely 
statutory  but  change  by  consent  is 
valid);  Baker  v.  State,  56  Wis.  568, 
14  N.  W.  718;  State  v.  Bowan,  35  Wis. 
303. 

"The  right  to  a  change  of  venue  is 
statutory,  and  it  is  competent  for  the 
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Legislature  to  provide  the  terms  upon 
which  it  shall  be  granted."  Kennish, 
J.,  in  State  v.  Witherspoon,  231  Mo. 
706,  133  S.  W.  323. 

3.  Halsell  v.  State,  29  Tex.  App.  22, 
18  S.  W.  418  (no  change  in  misdemean- 
or as  not  included  in  the  statute) ;  Bold 
v,  State,  72  Wis.  7,  38  N.  W.  177  (only 
where  indictment  found  or  information 
filed. 

See  also  I,  D,  infra. 

Convicts  in  the  penitentiary  during 
the  term  for  which  they  are  sentenced 
cannot  move  for  a  change  under  a  law 
allowing  changes.  Golden  v.  State,  13 
Mo.  417. 

4.  Dula  v.  State,  8  Yerg.  (Tenn.) 
611. 

5.  G-lazier  v.  Ingham  Circuit  Judge, 
153  Mich.  481,  116  N.  W.  1007. 

"The  right  to  a  change  of  venue  is 
not  a  constitutional  right,  such  as  that 
of  trial  by  jury,  but  a  legal  right,  se- 
cured upon  certain  conditions  and  the 
court  to  whom  the  application  is  made 
must  determine  whether  or  not  these 
conditions  exist."  Barnes  v.  State,  36 
Tex.  639.  See  also  Cotton  v.  State, 
32   Tex.   614. 

6.  "It  is  but  a  remedy  given  to  se- 
cure an  impartial  trial  which  at  any 
time  may  be  altered  or  modified  by 
proper  authority.''  Dulany  v.  State, 
45  Md.  99. 

Arkansas. — Chap.  52,  Gould's  Digest, 
allowing  defendant  a  change  for  local 
prejudice  is  not  repealed  by  sec.  1S98, 
Gautt's  Dig.,  allowing  the  judge  ^to 
summon  jurors  from  an  adjoining 
county.  McPherson  v.  State,  29  Ark. 
225. 

Under  Tennessee,  Act  of  1827,  ch.  30, 
the  accused  has  no  right  to  apply  for 
a  change;  only  the  court  can  act  on 
his  own  opinion  formed  upon  an  at- 
tempt to  impanel  a  jury.  Moses  v. 
State,  11  Humph.   (Tenn.)   232. 

Accused  personally  must  apply,  and 
change  would  not  be  granted  slave  on 
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2.  On  Motion  of  Prosecution.  —  By  the  weight  of  authority  a 
change  may  be  granted  for  cause  on  the  motion  of  the  state  without 
the  consent  of  the  accused.'  And  such  a  change  is  no1  a  violation  of 
his  constitutional  right  of  trial  by  an  impartial  jury  of  the  county  in 
which  the  crime  is  alleged  to  have  been  committed.8  A  few  courts  hold 
the  change  unconstitutional  unless  the  accused  consents  to  it.' 

3.  On  Court's  Own  Motion.  —  By  statute  the  courl  may  on  its  own 
motion  change  venue  to  another  county  where  it  believes  a  fair  and 
impartial  trial  cannot  be  had  in  county  in  which  defendant  is  indicted,10 


his   owner's   petition.     Fanny   r.   State, 
(5   Mo.   122. 

Estoppel. — An  agreement  not  to  ap- 
ply for  a  change  it'  motion  for  con- 
tinuance was  granted  does  not  work 
an  estoppel  after  the  granting  of  the 
continuance.  Luttrell  v.  State,  40  Tex. 
Crim.   651,  51  S.  W.  930. 

7.  Mich. — People  v.  Fuhrmann,  103 
Mich.  593,  61  N.  W.  865.  Mo.— State 
r.  Dyer,  139  Mo.  199,  40  S.  W.  768. 
N.  Y.— People  v.  Baker,  3  Abb.  Pr. 
42;  People  v.  Webb,  1  Hill  (N.  Y.) 
179.  Tex.— Cox  r.  State,  S  Tex. 
App.  254,  34  Am.  Eep.  746,  no  consti- 
tutional provision  as  to  locality  of  trial. 
Va. — Com.  v.  McCue,  1  Va.  Cas.  137. 
Eng. — Rex  v.  Nottingham,  4  East.  208, 
102  Eng.  Reprint  810. 

Contra,  Miller  v.  People,  230  111.  65, 
82  N.  E.  521   (obiter). 

"We  think  it  is  well  settled  that 
where  there  is  no  constitutional  provis- 
ion fixing  the  vicinage  within  which 
the  trial  must  be  had,  the  rule  of  the 
common  law  must  prevail,  unless 
changed  by  statute,  and  that  under 
their  common  law  powers,  the  circuit 
courts  have  the  right  upon  cause  shown 
to  change  the  venue  upon  the  applica- 
tion of  the  people."  People  v.  Peter- 
son, 93  Midi.  27,  52  X.  W.  1039. 

The  state  is  required  to  pay  the  ex- 
pensea  of  indigent  witnesses  subpoenaed 
by  defendant,  when  the  change  is  made 
o'u  motion  of  the  state.  People  v. 
Baker,  3  Parker  C.  C.  (N.  Y.)  181. 

8.  Fla. — O'Berrv  v.  State,  47  Fla. 
75,  36  So.  440.  Ky.— Smith  O.  Com., 
108  Ky.  53,  21  Ky.  L.  Rep.  1470,  55 
S.  W.  718.  Minn. — State  r.  Miller,  15 
Minn.  344;  State  V.  Gut,  13  Minn.  341. 
N.  D. — Zinn  V.  District  Court,  17  N. 
D.  135,  114  N.  W.  472;  Barry  r.  Truax, 
13  N.  D.  131,  99  N.  W.  769,  112  Am. 
St.  Rep.  662.   Ohio. — State  v.  Durflinger, 


o  St.  lot,  7';  !  ippea 

.   i  .    l . 
Myers,  1"  Ohio  Dec  (Beprinl 
Wkly.  Law  i'.ul.  .".7.     Okla.— Mahaffey 
v.  Territory,  11  Okla.  213,  66  Pac. 

"It  is  a  trial  by  an  impartial  .iury 
of  the  vicinage  that  is  guaranteed  to 
the  accused,  not  a  partial  .jury."  Com. 
V.  Davidson,  91    Ky.   162,   15   S.    V. 

"At  common  law  a  defendant  had  a 
right  to  be  tried  in  the  county  in  which 
the  offense  was  alleged  to  have  been 
committed.  If  an  impartial  trial  could 
not  be  had  in  such  county  the  prac- 
tice was  to  change  the  venue  to  some 
other  county  where  such  trial  could  be 
obtained.  We  do  not  think  it  was 
tJi,e  purpose  of  the  framers  of  the  con- 
stitution to  force  a  trial  in  a  county 
where  an  impartial  jury  cannot  be  hail, 
as  to  do  so  would  defeat  the  great  and 
more  important  right  of  a  speedy  and 
public  trial  by  an  impartial  jury. " 
Hewitt  v.  State,  43  Fla.  194,  80  So. 
795. 

9.  Ala. — -Ex  parte  Rivers,  40  Ala. 
712.  Kan. — State  v.  Kindig,  55  Kan. 
113,  39  Pac.  1028;  State  v.  Knapp,  40 
Kan.  14S,  19  Pac.  728.  Tenn.— state 
v.  Denton,  6  Coldw.  539.  Wis. — Wheel- 
er  V.  State,  24  Wis.  52. 

Li  re  Nelson,  19  S.  D.  214,  102  X. 
W.  8S5,  the  court  said:  "The  jury 
must  not  only  be  impartial.  It  must  al- 
so be  of  the  "county  in  which  the  crime 
is  alleged  to  have  been  committed.  .  .  . 
If  such  a  jury  cannot  be  secured 
there  will  be' no  tribunal  before  whom 
he  can  be  tried  and  the  ends  of  jus- 
tice in  an  individual  instance  may  be 
defeated.  But,  however  regrettable 
such  a  result  might  be,  its  possibility 
or  even  probability  cannot  be  invoked 
to  justify  a  disregard  of  so  plain  a 
provision   of  the   constitution." 

10.  United  States  P.  Fries,  9  Fed. 
Cas.   No.  5,126;    Griffey   P.   State    (Tex. 
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and  its  action  in  such  a  case  is  a  matter  of  discretion  which  will  be 
reversed  only  in  case  of  abuse.11  It  has  been  held  unconstitutional  for 
the  court  to  change  without  the  prisoner's  consent.12 

4.  Joint  Defendants.  —  Change  may  be  ordered  as  to  one  or  more 
of  several  defendants  jointly  indicted  without  changing  as  to  the 
others.13 

C.  Grounds  on  Which  Granted.  —  1.  Convenience  of  Witnesses. 
This  is  not  a  ground  for  ordering  a  change  of  venue.14 

2.  Bias  or  Prejudice  of  Judge.  —  This  is  not  a  ground  for  a  change 
of  venue  either  at  common  law,  or  under  statutes  unless  expressly  de- 
clared so.15 


Crim.),  56  S.  W.  52;  Adams  v.  State 
(Tex.  Crim.),  23  S.  W.  691;  Woodson 
V.  State,  24  Tex.  App.  153,  6  S.  W. 
184;  Campbell  V.  State,  35  Tex.  Crim. 
160,  32  S.  W.  774;  Webb  v.  State,  9 
Tex.  App.  490. 

11.  Moses  v.  State,  11  Humph. 
(Tenn.)  232;  Nite  v.  State,  41  Tex. 
Crim.  340,  54  S.  W.  763;  Augustine  v. 
State,  41  Tex.  Crim.  59,  52  S.  W.  77, 
96  Am.   St.  Rep.   765. 

12.  Statute  giving  court  power  to 
change  without  the  prisoner's  consent 
is  unconstitutional,  as  the  constitution 
gives  the  right  to  trial  by  jury  of  the 
county  in  which  the  crime  shall  have 
been  committed.  Kirk  v.  State,  1 
Coldw.   (Tenn.)   344. 

13.  111.— Hunter  v.  People,  2  111.  453. 
Mo.— State  v.  Wetherford,  25  Mo.  439. 
N.  C—  State  v.  Martin,  24  N.  C. 
101.  Ohio. — Brown  v.  State,  18  Ohio 
St.  496.  Tex.— Terry  v.  State,  45  Tex. 
Crim.  264,  76  S.  W.  928. 

Compare  Com.  v.  Carnes,  31  Ky.  L. 
Rep.  464,  102  S.  W.  284,  which  held  that 
a  motion  by  the  commonwealth  for 
change  as  to  one  of  several  jointly  in- 
dicted for  the  same  murder,  applied  to 
all  the  defendants  where  the  same  rea- 
sons existed  as  to  all. 

In  Shular  v.  State,  105  Ind.  289,  4 
N.  E.  870,  55  Am.  St.  Rep.  211,  citing 
cases,  it  was  said  "a  motion  by  one 
of  two  persons,  jointly  indicted  for  a 
change  of  venue,  necessarily  involves 
and  includes  a  motion  for  a  separate 
trial  and  the  granting  of  such  nfotion 
necessarily  involves  and  includes  the 
granting  of  the  separate  trial  also. 
One  of  two  defendants  jointly  indicted 
may  apply  for  a  change  of  judge  that 
the  application  involves  a  declaration 
of  a  demand  for  a  separate  trial  and 
that  the  presence  of  the  person  jointly 


indicted  with  the  defendant  at  the  time 
the  application  is  made  or  ruled  on  is 
not  necessary." 

On  a  joint  indictment  if  enough  is 
shown  to  make  change  proper  as  to 
one,  change  will  be  made  as  to  all. 
People  v.  Baker,  3  Parker  Crim.  (N. 
Y.)   181. 

14.  People  v.  Mitchell,  168  N.  Y. 
604,  61  N.  E.  182  (obiter);  Reg.  V. 
Dunn,    11    Jur.    287. 

The  convenience  of  the  prosecutor, 
the  accused  or  the  witnesses  has  never 
been  allowed  either  here  or  in  England 
as  a  ground  for  changing  the  place  of 
trial  in  a  criminal  case.  People  v. 
Harris,  4  Denio    (N.  Y.)   150. 

15.  Cal. — People  v.  McGarvey,  56 
Cal.  327;  People  v.  Williams,  24  Cal. 
31;  People  v.  Mahoney,  18  Cal.  181 
(judge  a  member  of  vigilance  commit- 
tee which  banished  defendant  from  the 
state  on  a  different  charge).  D.  C. — 
In  re  Gassenheimer,  24  App.  Cas.  312. 
Fla.— State  v.  King,  20  Fla.  19;  relief 
may  be  had  by  the  assignment  of  an- 
other judge  to  hear  the  case.  Okla. 
Stanley  v.  United  States,  1  Okla.  336, 
33  Pac.  1025.  Tex. — Johnson  v.  State, 
31  Tex.  Crim.  456,  20  S.  W.  985. 

Indiana  Crim.  Code,  sec.  77,  as 
amended  by  3  Ind.  St.  548,  allowing 
change  applies  to  judge  of  the  criminal 
circuit  court.  Ex  parte  Wiley,  39  Ind. 
546. 

Nebraska  Gen.  St.  318,  March  25, 
1871,  does  not  apply  to  judges  of  coun- 
ty courts.  McCarthy  v.  State,  10  Neb. 
438,  6  N.  W.  769. 

Oklahoma  statute  granting  change 
held  unconstitutional  because  not  one 
of  causes  mentioned  in  Organic  Act. 
Stanley  v.  United  States,  1  Okla.  336, 
33  Pac.  1025. 

South    Dakota    Rev.    Justices'    Code, 
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Under  the  statutes  allowing  a  change  on  this  ground,  there  must  be 
a  persona]  bias  againsl  the  defendant,  and  this  is  no1  shown  by 
judge's  belief  <>r  disbelief  in  defendant's  guilt,1"  nor  by  his  opin 
upon  a  Legal  question  arising  in  th 

Under  sonic  of  the  statutes  which  make  it  a  ground  the  judge  has 
no  discretion  but  must  granl  the  change  if  the  application  and  affi- 
davits are  in  form  and  seasonably  made,11  bul  under  others  it  is  a 
matter  of  discretion,  the  exercise  of  which  will  be  revised  only  where 


sec.  124,  applies  to  one  charged  before 
a  police  justice  with  violation  of  a  city 
ordinance.  Sioui  Falls  p.  Neeb  (S.  D.), 
105   X.  W.  735. 

Texas. — The  most  that  can  be  said 
is  that  Buch  conduct  will  cause  a  closei 
and  more  rigid  scrutiny  of  the  errors 
complained  of.  Gaines  P.  State,  38 
Tex.  Crim.  202,  42   S.   W.  385. 

16.  State  p.  Taweny,  SI  Kan.  162, 
105  Pac.  218,  135  Am.  St.  Rep.  355; 
State  p.  Crilly,  69  Kan.  802,  7  7  Pac. 
701:  state  p.  Morrison,  67  Kan.  144, 
72  Pac.   554. 

"If  to  entertain  an  opinion  as  to 
the  guilt  of  an  accused  party  consti- 
tuted the  prejudice  contemplated  in 
the  statute  then  most  criminal  cases 
should  be  withdrawn  from  the  jury 
after  the  evidence  is  introduced,  and 
the  change  of  venue  ordered  because 
the  judge  having  heard  the  evidence 
has  usually  formed  an  opinion  before 
instructing  the  jury.  The  prejudice 
contemplated  is  not  merely  a  belief  as 
to  the  guilt  or  innocence  of  the  party, 
but  the  presence  of  such  state  of  feel- 
ing as  will  incline  the  judge  in  his 
rulings  and  instructions  against  the  ac- 
cused." State  v.  LaGrange,  94  Iowa 
60,  62  1ST.  W.  664. 

17.  State  r.  Alexander,  66  Mo.  148 
(refusal  to  admit  to  bail  a  prisoner 
charged  with  murder') ;  Morton  v.  State 
(Tex.  CrinO,  107  S.  W.  549;  Owens 
v.  State,  52  Tex.  Crim.  362,  107  S.  W. 
548. 

Denying  motion  for  change  on  ac- 
count of  prejudice  of  inhabitants  does 
not  show  such  bias.  State  r.  Parmen- 
ter,  70  Kan.  513,  79  Pac.  123. 

That  the  accused  was  the  judge's 
slave  was  held  sufficient  to  disqualify 
in  Jim  r.  State,  3  Mo.  147. 

Ill-will  of  accused  toward  judge  is 
not  sufficient.  State  P.  Grinstead,  62 
Kan.  593,  64  Pac.  49. 

Unfavorable  comments  by  the  judge 


when  overruling  a  mot  ion  for  a  new 
trial,  and  other  adverse  rulings,  is  in- 
sufficient. State  '■.  Tav.  Kan. 
603,  112  Pac.   L61. 

Mere   relationship   of   a   judge    to   a 
person  interesting  himself  in  the  p 
cution  is  not  sufficient  of  itself. 
V.    Strodemie,    4U    V. 
915. 

18.  111.— ('arrow  r.  People,  113  III. 
550.     Ind. — Duggins    p.    -  [nd. 

350;  Manly  p.  Btate,  52  End.  215;   Mer- 
shon  v.  State,  44    [nd.  598;   Goldsby   v. 
State,  18  Ind.   117;    Leyner  p.  state,  8 
Ind.    490.      Mo.— State    p.    Spivey,    191 
Mo.   87,  90   s.    \v.   81.     Compare  state 
v.    Savers,    58    Mo.    585.      Okla. — I 
v.    State,    106    Pac.    351.      S.    O.— State 
v.   Conkle,  64  S.   C.  371,   42   S.    E. 
S.  D.— State    P.   Henning,   3   S.    P. 
54    X.  W.  536,  "may   order"  construed 
as    "must."      Wyo. — Hamilton    r.    Ter- 
ritory, 1   Wyo    131. 

The  judge  has  authority  to  make  only 
one  order;  namely,  the  order  certifying 
his  disqualification.  Dodd  V.  State 
(Okla.)  115  Pac.  632. 

By  Rev.  St.,  $1877,  the  judge  has  no 
power  or  authority  to  further  act  in 
the  cause,  except  to  make  the  order 
for  the  election  of  a  special  judge,  and 
any  other  act  or  order  is  invalid  and 
not  binding  against  defendant,  and  the 
same  rule  applies  to  a  special  judge 
elected  on  account  of  illness  and  ab- 
sence of  the  regular  judge.  State  V. 
Shipman,  93   Mo.   147,  6  S.  W.   97. 

However,  the  judge  objected  to  may 
try  the  case  if  the  application  is  with- 
drawn.    State  r.  Hayes.  88  Mo.  344. 

"The  immediate  rights  of  the  liti- 
gants are  not  the  only  object  of  the 
rule,  but  some  public  policy  which  is 
interesting  and  observing  for  tribunal] 
appointed  by  law  from  discredit  im- 
periously demands  its  application." 
Parkwood  v.  State,  24  Ore.  261,  33  Pac 
674. 
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it  has  been  abused  and  when  the  prejudice  clearly  appears.19  And  it 
has  been  held  that  in  reaching  his  conclusion  the  judge  may  take  into 
consideration  his  knowledge  that  his  mind  is  free  from  prejudice.20 

3.  Local  Prejudice.  —  Both  at  common  law,21  and  generally  by 
statute,  a  change  of  venue  will  be  granted  when,  because  of  the  pre- 
judice of  the  inhabitants  of  the  county,  it  is  impossible  to  secure  a 
fair  and  impartial  trial.22 


19.  la. — State  v.  Heacock,  106  Iowa  191, 
76  N.  W.  654;  State  v.  Billings,  77  Iowa 
417,  42  N.  W.  456;  State  v.  Hale,  65 
Iowa  575,  22  N.  W.  682.  Kan.— State 
v.  Stark,  63  Kan.  529,  66  Pac.  243, 
54  L.  E.  A.  910,  88  Am.  St.  Eep.  251 
(prejudice  toward  other  co-defendants 
not  ground  where  accused  has  secured 
a  separate  trial);  Emporia  v.  Volmer, 
12  Kan.  622.  Pa. — In  re  Quay,  189 
Pa.  517,  42  Atl.  199.  Wash.— State  v. 
Hawkins,   23    Wash.    289,   63    Pac.    258. 

In  State  v.  Read,  49  Iowa  85,  the 
judge  stated  when  a  juror  was  chal- 
lenged for  cause,  "I 'intend  to  give 
the  defendant  a  better  jury  than  he 
is  entitled  to,"  and  it  was  held  that 
the   change   should   have   been   granted. 

"Such  facts  and  circumstances  must 
be  proved  by  facts  or  other  extrinsic 
testimony  as  clearly  show  that  there 
exists  a  prejudice  on  the  part  of  the 
judge  toward  the  defendant.  It  is  not 
sufficient  that  a  "prima  facie  case  only 
be  shown.  It  must  be  strong  enough 
to  overthrow  the  presumption  in  favor 
of  the  trial  judge's  integrity  and  of 
the  clearness  of  his  perceptions.  Hence, 
neither  unfavorable  comments  after  a 
verdict  of  guilty  by  a  jury  when  pass- 
ing sentence  upon  the  accused  nor  ad- 
verse ruling  nor  errors  of  judgment." 
State  v.  Bohan,  19  Kan.  28. 

In  Kentucky  the  ruling  of  the  judge 
is  not  reviewable,  as  no  exception  can 
be  taken  to  the  granting  of  the  change. 
Hargis  v.  Com.,  135  Ky.  578,  123  S. 
W.  239;  Howard  v.  Com.,  118  Ky.  1, 
80  S.  W.  211,  81   S.  W.  704. 

20.  State  v.  Tawney,  81  Kan.  162, 
105  Pac.  218,  135  Am.  St.  Rep.  355 
(even  where  no  counter  affidavits  may 
deny) ;  State  V.  Parmenter,  70  Kan. 
513,  79  Pac.  123;  State  V.  Grinstead, 
62  Kan.  593,  64  Pac.  49;  State  v.  Bo- 
han, 19  Kan.  28.  Contra,  State  V. 
Blodgett,  143  Iowa  578,  121  N.  W. 
685. 

Changing  judge  instead  of  the  place 
of  trial  is  the  provision  of  some   stat- 
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ntes.  Ky. — Town  of  Grayson  v.  Bag- 
by,  25  Ky.  L.  Rep.  44,  115  Ky.  651,  74 
S.  W.  659.  Mich.— Campbell  v.  Wiest 
Circuit  Judge,  155  Mich.  326,  118  1ST. 
W.  987.  Mo.— State  v.  Church,  199  Mo. 
605,  98  S.  W.  16;  State  v.  Higgerson, 
110  Mo.  213,  19  S.  W.  624  (bar  elects 
a  special  judge);  State  v.  Shipman,  93 
Mo.  147,  6  S.  W.  97  (if  one  elected  ob- 
jected to,  bar  elects  another) ;  State 
t'.  Daniels,  66  Mo.  192  (election  of 
special  judge).  See  also  State  v.  Bull- 
ing, 100  Mo.  87,  12  S.  W.  356. 

A  statute  providing  for  the  selection 
of  a  special  judge  by  attorneys  of  the 
court  from  their  own  number  is  con- 
stitutional.    State  v.  Able,  65  Mo.  357. 

The  Wisconsin  statute  providing  that 
the  court  may,  in  lieu  of  awarding  a 
change  of  venue,  call  on  a  judge  from 
an  adjoining  county  applies  to  the 
municipal  court  of  Milwaukee.  State 
v.    Hirth,   67    Wis.   368,   30   N.    W.   353. 

The  statute  authorizing  judge,  where 
change  is  asked  because  of  his  preju- 
dice, to  call  in  the  judge  of  an  ad- 
joining circuit,  in  lieu  of  granting 
change,  does  not  authorize  the  defend- 
ant to  make  application,  coupled  with 
the  condition  that  the  court  shall  not 
send  the  case  out  of  the  county,  as  that 
is  matter  of  discretion  of  the  court. 
Filing  such  an  application  does  not  de- 
prive the  court  of  jurisdiction,  but  is 
equivalent  to  a  request  not  to  order 
change.  French  v.  State,  93  Wis.  325, 
67  N.  W.  706. 

21.  People  v.  Long  Island  R.  Co.,  4 
Park.  Cr.  602;  Com.  v.  McCue,  1  Va. 
Cas.   137. 

22.  Baker  v.  State,  56  Wis.  568,  14 
N.  W.  718. 

No  change  allowed  by  Rev.  St.,  1S98, 
§4679,  unless  the  offense  charged  is 
punishable  by  imprisonment  in  the 
state  prison.  Hanley  V.  State,  125  Wis. 
396,   104  N.  W.   57. 

Fair  Trial. — "A  trial  where  the 
court  and  jury  will  be  governed  by  the 
evidence  alone  in  determining  the  guilt 
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"Prejudice."  —  The  prejudice  must  be  againsl  the  accused  p 
ally  and  not  merely  against  the  crime,  with  which  he  is  charged,*"  Imt 
the  prejudice  may  arise  from  a  prejudgment  of  his  guilt."  It  must 
exist  a1  the  time  when  the  application  tor  the  change  is  made,28  and 
must  be  general  throughout  the  county  and  nol  be  confined  l<>  one 
section  of  it.-"  Hence  the  mere  fact  thai  a  number  have  contributed 


»r  innocence  of  the  accused. — The  cit- 
izens of  Plattsniouth  doubtless  have 
good  cause  for  excitement,  l>ut  its  ef- 
fect is  to  prevent  a  fair  trial  in  that 
community."  Richmond  v.  State,  L6 
Neb.  388,  20   X.  W.  282. 

And  see  Streight  V.  State  (Tex.  Civ. 
App.),   138   S.   W.   742. 

23.  la.— State  V.  Rohn,  140  Iowa 
640,  119  X.  W.  88.  N.  T.— People  v. 
Sammis,  3  Hun  560.  Wash. — state  v. 
Champoux,  33  Wash.  339,  74  Pac.  557, 
murder  of  a  woman  by  knife. 

The  great  respectability  of  prosecut- 
ing witnesses  is  no  ground.  McXealy 
v.  State,  17  Fla.  198. 

"It  does  not  matter  .  .  .  whether 
the  prejudice  is  against  the  defendant 
or  against  his  case.  If  the  prejudice  is 
against  him  personally  he  cannot  get 
a  fair  trial.  If  it  is  a  prejudgment 
of  the  case,  the  reason  is  equally  as 
strong."  Coffman  r.  State  (Tex.  Civ. 
App.),  136  S.  W.  779,  citing  Randle  V. 
State,  34  Tex.  Civ.  App.  43,  28  S.  W. 
953. 

Protective  Association. — Under  Art. 
578,  Code  Crim.  Proc,  a  combination  of 
influential  persons  is  one  which  is 
formed  with  reference  to  and  against 
the  particular  individual,  and  not  a  gen- 
eral combination  of  influential  per- 
sons to  suppress  lawlessness  and  crime 
generallv.  Cravey  v.  State,  23  Tex. 
App.  677,  5  S.  W/162. 

Existence  in  the  county  of  a  stock 
association,  whose  object  is  to  protect 
their  stock  from  larceny  is  not  suffi- 
cient. State  v.  Eooke,  10  Idaho  388, 
79   Pac.    82. 

24.  Renfro  r.  State,  42  Tex.  Crim. 
393,  56  S.  W.  1013;  Gallagher  r.  State, 
40  Tex.  Crim.  296.  50  S.  W.  388;  Ran- 
dle  l>.  State,  34  Tex.  Crim.  43,  2S  S. 
W.  953. 

If  there  is  such  a  prejudice  in  the 
mi  inls  of  the  people  of  the  county 
against  the  defendant  or  such  a  firm 
conviction  of  his  guilt  of  the  crime 
charged  against  him  that  there  is  sub- 
stantial   and    well    founded    reason    to 


believe  that  he  cannot  obtain  a  fair 
trial  in  the  county  the  Constitution  re- 
quires the  venue  to  be  changed.  Lu- 
cas v.  State,  75  Neb.  11,  lu5  N«  W. 
97(1. 

Mississippi  "Code  1892,  §144,  gives 
three  grounds  for  change  of  venue  (1) 
a      pi'  of     the     case;     (2)   a 

grudge;  and  (3)  ill-will  to  the  defend- 
ant." Owens  V.  State,  82  Miss.  31,  33 
So.   722. 

25.  Ala.— Terrv  v.  State,  120  Ala. 
286,  25  So.  176;  Daughdrill  v.  State,  li:; 
Ala.  7,  21  So.  378;  Pains  r.  State,  88 
Ala.  91,  7  So.  315.  Cal.— People  r. 
Goldenson,  76  Cal.  328,  19  Pac.  161. 
Idaho. — State  V.  Reed,  3  Idaho  754,  35 
Pac.  706.  Ky.—  Dilger  V.  Com.,  SS  Ky. 
550,  11  S.  W.  651.  Pa.— Com.  r.  Smith, 
185  Pa.  553,  40  Atl.  73.  Tenn.— Poe 
v.  State,  10  Lea  673;  Honeycutt  P. 
State,  8  Baxt.  371.  Tex. — Reeves  r. 
State,  47  Tex.  Crim.  340,  S3  S.  W. 

W.  Va.— State  v.  Greer,  22  W.  Va.  800. 
"Res  Judicata."  —  Orders  granting 
changes  in  previous  trials  for  same  of- 
fenses are  admissible  in  evidence,  but 
are  not  conclusive.  Luttrell  V.  State, 
40  Tex.  Crim.  51,  51  S.  W.  930;  Plain 
V.  State,  34  Tex.  Crim.  448,  31  S.  W. 
368.  See  also  William  V.  State,  147  Ala. 
10,  41  So.  992;  Moore  t:  State,  49  Tex. 
Crim.  499,  96  S.  W.  321. 

26.  Ala. — Jacobs  v.  State,  146  Ala. 
103,  42  So.  70.  Cal.— People  r.  Baker, 
1  Cal.  403.  111.— Price  O.  People.  131 
111.  223,  23  X.  E.  039.  la.— State  v. 
Moats,  108  Iowa  13,  78  X.  W.  701;  State 
r.  McDonongh,  104  Iowa  6,  73  X.  W. 
357.  La. — state  v.  Poindexter,  117  La. 
380,  41  So.  6SS.  Miss.— Butler  r.  State, 
39  So.  1005.  Mo.— State  r.  Hudspeth, 
150  Mo.  12.  51  S.  W.  483;  State  r. 
Headrick,  1  19  Mo.  396,  51  S.  W.  99. 
Tex. — Bawmer  v.  state.  55  Tex.  Trim. 
416,  116  S.  YV.  798;  Reeves  v.  State, 
47  Tex.  Crim.  340,  83  S.  W.  803;  John- 
son v.  State,  26  Tex.  App.  399,  9  S 
W.  702. 

"The  fact  that  a  part  or  a  large 
number  of  the  people  of  a  county  maf 
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money  for  the  prosecution  does  not  sufficiently  show  prejudice.27 
The  burden  of  proof  is  on  the  applicant,28  and  to  entitle  him  to  the 
change  it  must  affirmatively  appear  that  there  is  such  prejudice  in 
the  community  as  will  be  reasonably  certain  to  prevent  a  fair  and  im- 
partial trial.29 

Discretion.  —  The  general  rule  is  that  the  granting  or  refusal  of  the 
change  is  a  matter  of  sound  discretion  for  the  trial  judge,  which  will 
be  reversed  only  in  a  clear  case  of  abuse,30  but  some  of  the  statutes 


be  prejudiced  against  the  defendant 
does  not  warrant  a  change  of  venue  if 
the  other  residents  are  free  from  prej- 
udice and  the  defendant  may  still  have 
a  fair  and  impartial  trial,"  it  is  not 
enough  that  prejudice  exists  against 
the  defendant.  State  v.  Parmenter,  70 
Kan.  513,  79  Pac.  123. 

Obtaining  jury  is  not  conclusive. 
State  v.  Sheppard,  49  W.  Va.  582,  39 
S.  E.  676,  citing  State  v.  Flaherty,  42 
W.  Va.  240,  24  S.  E.  885. 

Affidavits  Must  State  Facts. — State 
v.  Douglas,  41  W.  Va.  537,  23  S.  W. 
724. 

27.  People  V.  Graham,  21  Cal.  261, 
where  thirty  or  forty  persons  upon  be- 
ing solicited  contributed  small  sums  to 
defray  the  cost  of  employing  a  lawyer 
to  assist  the  district  attorney.  This 
ease  criticized  People  v.  Lee,  5  Cal.  353, 
where  a  refusal  to  grant  was  reversed 
where  over  100  united  in  employing 
counsel  to  prosecute.  The  text  is  sup- 
ported also  by  State  v.  Williams,  2 
McCord  (S.  C.)  383,  where  money  was 
raised  by  subscription  by  some  per- 
sons to  apprehend  defendant. 

28.  Ky.—  Dilger  v.  Com.,  88  Ky.  550, 
11  S.  W.  651.  N.  Y.— People  v.  Sharp, 
5  N.  Y.  Crim.  155.  Okla. — Johnson  v. 
State,  1  Okla.  Crim.  321,  97  Pac.  1059. 
W.  Va.— State  v.  Greer,  22  W.  Va.  800. 

29.  Ala.— Terry  v.  State,  120  Ala. 
286,  25  So.  176.  Ariz.— Elias  v.  Terri- 
tory, 9  Ariz.  1,  76  Pac.  605.  Fla. — 
O 'Berry  v.  State,  47  Fla.  75,  36  So.  440. 
Kan.— State  v.  Bassnett,  80  Kan.  392, 
102  Pac.  461;  State  v.  Parmenter,  70 
Kan.  513,  79  Pac.  123;  State  v.  Daugh- 
erty,  63  Kan.  473,  65  Pac.  695;  State  v. 
Furbeck,  29  Kan.  532;  State  v.  Home, 
9  Kan.  119.  Mo.— State  v.  Barton,  8 
Mo.  App.  15.  Neb. — Goldsberry  v. 
State,  66  Neb.  312,  92  N.  W.  906.  N.  Y. 
People  V.  Squire,  1  N.  Y.  St.  534.  Ohio. 
Kappes  v.  State,  25  Ohio  C.  C.  723. 
Tex. — Harrison   v.    State    (Tex.    Crim.), 
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43  S.  W.  1002.  Va.— Muscoe  v.  Com., 
87  Va.  460,  12  S.  E.  790. 

The  material  issue  to  be  tried  upon 
petition  and  affidavits  filed  by  the  ac- 
cused and  traverse  and  counter  affida- 
vits filed  by  the  prosecution  is  whether 
there  is,  in  fact,  a  prejudice  in  the 
minds  of  the  inhabitants  of  the  county 
sufficient  to  raise  a  reasonable  appre- 
hension that  the  accused  will  not  re- 
ceive a  fair  and  impartial  trial  in  the 
county.  The  question  is  not  whether 
the  evidentiary  facts  detailed  in  the 
petition  are  proved,  but  whether  upon 
all  the  evidence  submitted  there  is  rea- 
sonable ground  for  fear  that  the  al- 
leged prejudice  actually  exists.  Jami- 
son v.  People,  145  111.  357,  34  N.  E. 
486. 

It  is  self  evident  that  an  impartial 
trial  cannot  be  had  where  an  unprej- 
udiced jury  cannot  be  found,  and  if 
the  conditions  are  such  that  the  en- 
tire people  of  the  county  or  a  large  por- 
tion of  them  are  so  excited  and  in- 
censed against  the  accused  that  the 
selection  of  a  jury  free  from  such  in- 
fluences and  bias  could  not  be  reason- 
ably expected  therein,  the  accused 
should  have  the  benefit  of  the  change. 
State  v.  Armstrong,  43  Ore.  207,  73 
Pac.  1022. 

30.  Ariz. — Robertson  v.  State,  108 
Pac.  217.  Cal. — Lowrey  v.  Hogue,  85 
Cal.  600,  24  Pac.  995,  not  a  mere  dis- 
cretion, but  must  be  warranted  by  facts 
disclosed  by  the  record.  Colo. — Power 
v.  People,  17  Colo.  178,  28  Pac.  1121. 
Fla.— Robertson  v.  State,  42  Fla.  223, 
28  So.  424,  42  Fla.  212,  28  So.  427; 
Sheperd  v.  State,  36  Fla.  374,  18  So. 
773;  Adams  v.  State,  28  Fla.  511,  11 
So.  106.  Ind.— Hauk  v.  State,  148  Ind. 
238,  47  N.  E.  465,  46  N.  E.  127;  Smith 
v.  State,  145  Ind.  176,  42  N.  E.  1019; 
Ransbottom  v.  State,  144  Ind.  250,  43 
N.  E.  218;  Walker  v.  State,  136  Ind. 
663,  36  N.   E.  356;    Reinhold  v.   State, 
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make  the  change  imperative  in  capital  cases  if  the  application  is  in 


130  Ind.  467,  30  N.  E.  300  (in  non  capi- 
tal cases) ;  Broneberger  r.  State,  L12 
Lnd.  Hi.-,;  13  N.  E3.  259;  Griffith  v. 
Stale,  L2  In. I.  548;  Smith  v.  State,  24 
Ind.  App.  688,  57  N.  E.  572  (other 
than  capita]  rases).  la. — State  r.  Will 
iams,  115  Iowa  97,  88  X.  W.  L94;  state 
v.  Edgerton,  100  Cowa  63,  69  X.  \V.  280; 
State  V.  Helm,  92  Iowa  540,  61  X.  W. 
246;  State  v.  Belvel,  89  Iowa  40 
N.  W.  545,  27  L.  R.  A.  846;  State  >. 
Woodward,  si  Iowa  172,  50  X.  \V. 
8S3;  State  v.  Conable,  81  Iowa  6  , 
46  N.  W.  7."»!».  Ky.— Smith  v.  Com., 
10S  Ky.  53,  55  S.  W.  718  (state  given 
by  reason  of  almost  universal  relation 
ship  of  the  accused  to  leading  families, 
not  error);  Johnson  v.  Com.,  82  Ky. 
116  (not  within  discretion,  but  if  weight 
of  evidence  justified  change  duty  of 
court  to  grant) ;  Howard  V.  Com.,  15 
Ky.  L.  Eep.  S73,  26  S.  W.  1.  Mich. 
People  v.  Boyd,  151  Mich.  577,  115  N. 
W.  6S7.  Minn.— State  r.  Nelson,  91 
Minn.  143,  97  N.  W.  652.  Mo.— State 
V.  Brownfield,  83  Mo.  44S;  State  v. 
O'Rourke,  55  Mo.  440;  Manning  v. 
State,  8  Mo.  615.  Mont. — State  v.  Rus- 
sell, 13  Mont.  164,  32  Pac.  854;  Terri- 
tory v.  Manton,  8  Mont.  95,  19  Pac. 
387;  Kennon  v.  Gilmer,  5  Mont.  257, 
5  Pac.  847,  51  Am.  St.  Rep.  45.  Neb. 
Taylor  v.  State,  86  Neb.  795,  126  S. 
W.  752;  Lucas  v.  State,  75  Neb.  11, 
105  N.  W.  976;  Jahnke  v.  State,  68 
Neb.  154,  94  N.  W.  158,  104  N.  W. 
15  L  Nev. — State  v.  Lawry,  4  Nev.  161. 
N.  D.— State  v.  Winchester,  18  N. 
D.  534,  122  N.  W.  1111.  Ore.— State 
v.  Armstrong,  43  Ore.  207,  73  Pac. 
1022;  State  v.  Pomeroy,  30  Ore.  16, 
46  Pac.  797.  Pa. — Com.  v.  Clearv,  148 
Pa.  26,  23  Atl.  1110;  Com.  r.  Allen, 
135  Pa.  483,  19  Atl.  957.  S.  D.— State 
v.  Hall,  16  S.  D.  6,  91  N.  W.  325,  65 
L.  R.  A.  151.  Utah.— State  v.  Haworth, 
24  Utah  398,  68  Pac.  155.  Tex.— Greg- 
ory v.  State  (Tex.  Crim.),  37  S.  W. 
752. 

Contra. — Kan. — Smith  v.  State,  1  Kan. 
365.  La.— State  v.  Train,  23  la.  Ann. 
710.  Mo.— Freleigh  v.  State,  S  Mo. 
606. 

"A  circuit  judge  on  the  spot,  in 
'view  of  all  the  circumstances,'  and 
having  knowledge  of  persons,  facts  and 
influences,  is  much  better  qualified 
than  the  supreme  court  at  a  distance, 
with  only  ingeniously  written  ex  parte 


affidavits  before  it,  to  determine  the 
fact  whether  or  n,,t  it  is  true  that  the 
defendant  cannol  have  a  fail  trial  by 

an    impartial    jury     in      tli.'     county    in 

which   he  is  indicted"   (quoting   from 

Kelly   r.   State,   52    Ala.   861)  ;    "the   rea- 
son  bo  assigned  affords  a  strong 
ment   which    might   he   invol  • 
ery   case."     No  abuse.     State  v.  Hum- 
phreys, 12  Ore.    I  I,  7u  Pac.  B24. 

"It  is  not  enough  that  it  may  not 
clearly    appear   that    the    rule   below   was 

right,  or  that  we,  acting  as  a  court  of 
original  jurisdiction,  would  have  hesi- 
tated  to  have  decided  as  the  primary 
court  has  decided,  but  we  must  see 
ami     see     clearly     that     its    action     was 

g."       But    See     K.r    parte     I    ha  - 

Ala.  303,  where  the  court  said:  "Trial 
by  an  impartial  jury  is  a  great  funda- 
mental right,  and  it  is  not  to  be  pre- 
sumed that  the  people  ever  intended 
that  its  security  should  depend  upon 
mere  discretion  of  the  wisest  ami  pur- 
est judge.  .  .  .  Under  Eev.  I 
§4206,  [providing  that  any  'person 
charged  with  an  indictable  offense  may 
have  a  change  of  venue  on  the  ground 
that  he  cannot  have  a  fair  and  impar- 
tial trial  in  the  county  in  which  the 
indictment  is  found,  the  application 
must  be  granted  if  made  in  the  proper 
time  and  in  the  proper  way,  and  if  de- 
nied will  be  enforced  by  mandamus." 
Overruling  Ex  parte  Banks,  2S  Ala.  28, 
which  held  that  change  was  a  matter 
of  discretion  and  refusal  not  revis- 
able. 

"Not  arbitrary  discretion,  but  a  dis- 
cretion the  exercise  of  which  must  be 
reasonable."  People  v.  Yoakum,  53  CaL 
566. 

Not  Reviewable. — Tt  is  for  the  trial 
court  to  judge  of  the  truth  and  suffi- 
ciency of  the  grounds  assigned  t'or  re- 
moval and  its  action  is  final.  State  p. 
Hildreth,  31  N.  C.  429,  51  Am.  Dec 
364. 

Change  by  the  court  on  its  own  mo- 
tion for  local  prejudice  is  discretion- 
ary. Robinson  r.  state  (Tex.  Crim.), 
63  S.  W.  869;  Oregon-  v.  State  (Tex. 
Crim.),  37  S.  W.   752. 

Reversed. — In  the  following  cases  the 
refusal  to  grant  the  application  was  re- 
versed:  Ala. — Thompson  /.  state.  117 
Ala.  67,  23  So.  676,  race  feeling.  Cal. 
People  v.  Suesser,  132  Cal.  631,  64  Pac. 
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due  form  without  inquiry  or  reference  to  considerations  of  expediency.31 
Judge's  Own  Knowledge.  —  In  reaching  a  decision  judge  may  act  on 
his  own  knowledge  as  well  as  on  the  evidence  presented  by  witnesses 
or  affidavits.32 

Conflicting  Testimony.  —  "Where  the  evidence  as  to  the  facts  and  cir- 
cumstances upon  which  the  application  is  based,  is  conflicting,  the  ac- 
tion of  the  lower  court  will  not  be  disturbed33  but  if  the  application 


1095,  pre-judgment.  la. — State  v.  Nash, 
7  Iowa  347.  Ky. — Browder  v.  Com., 
136  Ky.  45,  123  S.  W.  328  (race  feel- 
ing); Anderson  v.  Com.,  117  S.  W.  364; 
Bowman  v.  Com.,  96  Ky.  8,  27  S.  W.  870. 
Miss.— Saffold  v.  State,  76  Miss.  258, 
24  So.  314.  N.  Y.— People  v.  Jackson, 
114  App.  Div.  697,  100  N.  Y.  Supp. 
126  (newspapers);  People  v.  Georger, 
109  App.  Div.  Ill,  95  N.  Y.  Supp.  790. 
Ore.— State  v.  Olds,  19  Ore.  397,  24 
Poc.  394  (newspaper  articles.  Pa. 
Com.  v.  Ronemus,  205  Pa.  420,  54  Atl. 
1095  (union  district — trial  of  non-un- 
ionist for  murder  of  union  man).  Tenn. 
Gardner  V.  State,  120  Tenn.  684,  120  S. 
W.  816.  Tex.— Alarcon  v.  State,  47 
Tex.  Crim.  415,  83  S.  W.  1115;  Smith  v. 
State,  45  Tex.  Crim.  405,  77  S.  W. 
453  (race  feeling);  Cortez  v.  State,  44 
Tex.  Crim.  169,  69  S.  W.  536  (influ- 
ential combination);  Barnes  v.  State, 
42  Tex.  Crim.  297,  59  S.  W.  882,  96 
Am.  St.  Eep.  801  (prejudice  such  that 
unfair  and  partial  jurors  would  be  ob- 
tained if  selected  in  the  ordinary  way;. 
In  State  v.  Crafton,  89  Iowa  109, 
50  N.  W.  257,  the  court  said:  "Con- 
sidering the  magnitude  of  the  crime 
charged  the  limited  time  between  the 
homicide  and  the  trial,  the  showing 
made  for  a  change  of  venue  and  the 
weakness  of  the  resistance,  we  are  im- 
pressed with  the  conviction  that  the 
court  below  erred  in  overruling  the  de- 
fendant's  motion." 

31.  Ark.— Edwards  v.  State,  25"  Ark. 
444.  111.— Rafferty  v.  People,  66  111. 
118,  murder;  Clark  v.  People,  2  111. 
117.  Mo.— State  v.  Turlington,  102  Mo. 
642,  15  S.  W.  141. 

Distinction  between  cases  punishable 
with  death  and  all  others  was  abolished 
by  the  statute  of  1874,  and  the  action 
of  the  court  is  now  a  judicial  determin- 
ation. Price  v.  People,  131  111.  223, 
23  N.  E.  639.  See  also  Cantwell  v.  Peo- 
ple, 138  111.  602,  28  N.  E.  964;  People 
v.  Knight,  155  111.  App.  92. 

32.  Com.  v.  Carnes,  31  Ky.  L.  Rep. 
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464,  102  S.  W.  284;  State  v.  Causey,  43 
La.  Ann.  897,  9  So.  900.  Contra,  State 
v.  Mooney,  10  Iowa  506;  Ward  v.  State, 
68  Ark.  466,  60  S.  W.  31  (where  it  was 
held  that  there  was  no  conflicting  evi- 
dence or  counter  affidavits  the  motion 
could  not  be  denied  on  the  ground  that 
the  court  knows  that  defendant  could 
get  a  fair  and  impartial  trial  in  the 
county). 

"The  man  who  presides  over  a  ju- 
dicial tribunal  cannot  and  should  not, 
as  a  judge  exclude  from  his  mind  in 
the  exercise  of  a  purely  discretionary 
matter,  depending  upon  a  condition  of 
public  sentiment  all  knowledge  and  all 
impressions  coming  to  him  as  a  man, 
while  he  may  be  aided  and  enlightened 
often  by  affidavits  that  is  not  the  only 
source  of  information  and  judgment. 
If  it  were  it  is  plain,  as  we  have  al- 
ready shown,  that  a  wide  and  unlim- 
ited discretion  given  by  the  statute 
would  be  narrowed  to  a  question  de- 
pending upon  the  weight  of  the  evi- 
dence." Conrad  V.  State,  144  Ind.  290, 
43  N.  E.  221. 

33.  Ala. — Howard  v.  State,  165  Ala. 
18,  50  So.  954.  Ariz.— Parker  v.  Terr., 
5  Ariz.  283,  52  Pac.  361;  Terr.  v.  Barth, 
2  Ariz.  319,  15  Pac.  673.  Bel.— State 
V.  Lynn,  3  Penne.  316,  51  Atl.  878. 
Ind. — Masterson  v.  State,  144  Ind.  240, 

43  N.  E.  138;  Bissot  v.  State,  53  Ind. 
408.  la.— State  v.  Weems,  96  Iowa  426, 
65  N.  W.  387;  State  v.  Foster,  91  Iowa 
164,  59  N.  W.  8;  State  v.  Belvel,  89 
Iowa  405,  56  N.  W.  545,  27  L.  R.  A. 
846;    State   v.    Caldwell,    79    Iowa    473, 

44  N.  W.  711;  State  v.  Billings,  77  Iowa 
417,  42  N.  W.  456;  State  v.  Kennedy, 
77  Iowa  208,  41  "N.  W.  609;  State  v. 
Rowland,  72  Iowa  327,  33  N.  W.  137; 
State  v.  Hutchinson,  27  Iowa  212 
(where  the  charge  was  a  mere  misde- 
meanor and  one  in  its  nature  not  cal- 
culated to  inflame  the  passions  or 
excite  the  prejudice  of  the  com- 
munity against  him  —  on  its  fare 
improbable).     Kan. — State   v.   Furbeck, 
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is  in  proper  form  and  not  opposed  by  counter  evidence  the  change 
should  be  granted  if  the  facts  sel  up  are  sufficient"  to  make  out  a 
prima  facu  case  '  by  credible  witnesses,88  bul  not  it'  a  prima  facie  case 
is  not  made  out,:;T  or  witnesses'  credibility,81  or  knowledge  is  attack 


29  Kan.  532;  State  V.  Bohan,  18  Kan. 
407.  Ky. — Jett  r.  Com.,  27  Ky.  L.  Bep. 
603,85  s.  w.  L179.  La.— State  v.  Dent, 
41  La.  Ann.  1082,  7  8o.  694.  Miss.— 
Peoples  v.  State,  33  8o.  289;  Dillard  v. 
State,  58  Miss.  368.  Ore.— State  v 
Mizes,  48  Ore.  165,  85  Pac.  611,  B6  Pac 
361.  Tex. — Knight  v.  State,  55  Tex. 
(rim.  243,  L16  8.  W.  56.  Wis.— Mont- 
gomery v.  State,  128  Wis.  183,  107  N. 
W.  14. 

34.  Cal  —  People  r.  Lee,  5  Cal.  353. 
Fla.— Garcia  r.  State,  34  Fla.  311,  L6 
Bo.  223.  la. — State  V.  Billings,  77  Iowa 
417,  42  N.  W.  450;  State  V.  Mooney,  10 
Iowa  506.  Ky. — Draughan  v.  Com.,  20 
Ky.  L.  Rep.  102,  45  S.  W.  367.  Miss. 
Brown  v.  State,  83  Miss.  645,  36  So. 
73  (mob  violence).  Wash. — State  v. 
Hillman,  42  Wash.  615,  85  Pac.  63 
(newspaper  articles  and  association  of 
defendant's  victims). 

Change  should  be  granted  where 
credible  witnesses  pro  state  facts  which 
show  fair  trial  cannot  be  had  and  those 
con  simple  express  opinions.  Johnson 
v.  Com.,  5  Ky.  L.  Rep.  b77. 

"Prejudice  and  prejudgment  of  the 
case  mean  the  same  thing  that  is  when 
one  has  prejudged  a  person's  guilt  of 
the  accusation  charged  against  him  that 
he  has  a  prejudice  against  such  per- 
son." Case  itself  may  be  so  horrible 
as  to  engender  a  personal  prejudice 
against  the  person  accused  of  perpe- 
trating, as  murder  by  burning  a  man. 
It  was  error  for  the  court  to  refuse  to 
hear  further  evidence.  Faulkner  v. 
State,  43  Tex.  Crim.  311,  65  S.  W.  1093. 

Refusal  to  change  venue  is  revisable 
and  in  passing  on  the  application  the 
trial  court  should  be  guided  more  by' 
the  facts  of  the  case  as  admitted  cr 
proved  than  by  the  mere  opinions  of  the 
witnesses,  unsupported  by  facts.  De- 
fendant's affidavits  stated  facts  which 
were  not  derived  but  counter  affidavits 
simply  stated  that  in  opinion  a  fair  trial 
could  be  had.  Seams  v.  State,  84  Ala. 
410,  4  So.  521. 

35.  State  v.  Xash,  7  Iowa  347.  Eig- 
gins  r.  Com.,  94  Ky.  54,  21    8.   W.  231; 


Wilkexson   r.  Com.,   -  -  I   (obiter); 

in  v.  i  om.,  :\j.  Ky.   I..   Rep.  1117, 

L07  s.   \v.  768:   Shipp  v.  Com.,  30  Ky. 

L.  R(  |  \\.  945. 

36.  La.— Stat.'  r.  Cray,  113  La.  671, 
37  Bo.  597.  Mo.— stat.'  v.  Hudspeth,  150 
Mo.  L2,  •"■!  I.  Tex.— Anchicka 
r.  Stat  ..  148;  Can  v.  state,  19 
Tex.  App.  035,  53  Am.   B 

"When  this  proof  is  made  by  com- 
petent evidence  and  the  witnesses  are 
not  impeached  either  by  cross-exami- 
nation or  by  evidence  to  the  contrary 
by  other  witnesses  or  by  direct  im- 
peachment of  their  veracity  and  the 
State  offers  no  evidence  in  rebuttal,  the 
change  should  be  awarded  as  prosecut- 
ing attorney's  conduct  is  tantamount  to 
a  demurrer  to  the  evidence."  State  V. 
Goddard,  140  Mo.  177,  4S  S.  W.  82. 

37.  State  V.  Brown,  130  Iowa  57,  106 
N.  W.  379;  State  r.  White,  98  Iowa  346, 
67  X.  W.  267  (affidavits  Bimply  stated 
affiant's  belief);  State  r.  Hudspeth,  150 
Mo.  12,  51  s.  W.  483  (applicant's  evi- 
dence showed  prejudice  and  was  not 
general  throughout  county). 

In  Dunn  v.  People,  109  111.  635  (news- 
paper articles),  there  was  no  dispute 
as  to  publication,  the  question  was 
whether  these  articles  had  produced  a 
prejudice  in  the  minds  of  the  in- 
habitants of  the  county  against  the  ac- 
cused.    Conflicting  affidavits. 

"While  it  may  not  be  free  from 
doubt  we  are  not  prepared  to  say  er- 
roneous to  deny  application  based  on 
publication  of  newspaper  articles — pub- 
lication not  denied  but  many  affidavits 
presented  denying  that  publication  had 
prejudiced  the  inhabitants  of  the  coun- 
ty." Hickam  v.  People,  137  111.  75,  27 
N.  E.  88. 

38.  Bryant  V.  State  (Ark.),  129  S.  W. 
295;   Lemons   P.  State  (Tex.  Crim. 

S.   \V.  416;  Dixon  V.  State,  2  Tex.  App. 
530. 

39.  Kinslow  V.  State,  B5  Ark.  514, 
109  S.  W.  524;  Maxey  r.  State.  76  Ark. 

38  s.  W.  1009;  Simmerman  r.  State, 
L6   Neb.  615,  21    N.   W.  387;   Dupree  v. 
.  2    lex.   App.  613. 
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Attempt  To  Impanel  Jury.  —  Some  statutes  require  this,40  but  other- 
wise it  is  not  necessary  that  an  attempt  to  impanel  a  jury  should  be 
made.41  Yet  it  is  not  error  to  postpone  consideration  of  the  applica- 
tion until  the  attempt  has  been  made,42  and  it  has  been  held  that 
obtaining  a  fair  and  impartial  jury  is  a  sufficient  reason  for  denying 
the  motion.43  But,  on  the  other  hand,  it  is  held  not  a  conclusive  test.44 

D.  The  Application  or  Petition.  —  1.  Time  For  Making  Applica- 
tion. —  In  the  absence  of  express  statutory  requirement  or  rule  of 
court  the  application  may  be  made  at  any  time  before  the  jury  is 


40.  Moses  v.  State,  11  Humph. 
(Tenn.)  232. 

Under  Georgia  Code,  Sec.  4687,  the 
only  method  of  inquiry  as  to  whether 
an  impartial  trial  can  be  had  is  for  the 
court  to  summon  juries  and  test  them 
in  the  usual  way  to  see  if  they  be  im- 
partial, and  not  until  he  has  reasonably 
exhausted  the  list  is  he  authorized  to 
conclude  that  an  impartial  jury  cannot 
be  had.     Brinkley  V.  State,  54  Ga.  371. 

Georgia  Code  §4687,  does  not  violate 
constitutional  provision  restricting 
change  to  cases  where  judge  is  satisfied 
that  impartial  jury  cannot  be  obtained 
and  providing  that  power  is  to  be  ex- 
ercised as  provided  by  law.  Blackman 
v.  State,  80  Ga.  785,  7  S.  E.  626. 

41.  People  v.  McLaughlin,  150  N.  Y. 
b<35,  44  N.  E.  1017;  People  v.  Diamond, 
36  Misc.  71,  72  N.  Y.  Supp.  179;  People 
v.  Long  Island  E.  Co.,  16  How.  Pr. 
(N.  Y.)  106;  People  v.  Webb,  1  Hill 
(N.  Y.)  179;  People  v.  Long  Island  R. 
Co.,  4  Park.  Crim.  (N.  Y.)  602;  Sims 
v.  State,  36  Tex.  Crim.  154,  36  S.  W. 
256. 

42.  Cal. — People  v.  Plummer,  9  Cal. 
298.  Fla  —  O  'Berry  V.  State,  47  Fla.  75, 
36  So.  440  (best  practice).  Ga. — Hunter 
v.  State,  43  Ga.  483  (the  most  satisfac- 
tory test).  La. — State  v.  Pruett,  49  La. 
Ann.  283,  21  So.  840.  Nev.—  State  v. 
Gray,  19  Nev.  212,  8  Pac.  456;  State 
v.  Nullain,  3  Nev.  409,  433. 

43.  Cal. — People  v.  Yoakum,  53  Cal. 
66;  People  V.  Congleton,  44  Cal.  92.  See 
also  People  v.  Vincent,  95  Cal.  425,  30 
Pac.  581.  Kan. — State  v.  Rhea,  25  Kan. 
576.  La. — State  v.  Causey,  43  La.  Ann. 
897,  9  So.  900.  Mich.— People  v.  Burke, 
157  Mich.  108,  121  N.  W.  282;  People 
v.  Swartz,  118  Mich.  292,  76  N.  W.  491. 
Ore.— State  v.  Smith,  47  Ore.  485,  83 
Pac.  865.  Pa.— Com.  v.  Cleary,  148  Pa. 
26,   23   Atl.    1110. 

Each    case    wherein    a    motion   for    a 
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change  of  venue  is  made  must  be  de- 
termined on  its  own  special  facts.  No 
general  rule  is  possible  of  formulation. 
' '  If  the  trial  as  surveyed  from  its  con- 
clusion instead  of  its  commencement 
shows  that  it  was  entirely  free  1  •  om 
prejudice  then  the  motion  for  the 
change  was  properly  denied."  Cen- 
nison  v.  State,  79  Miss.  708,  31  So.  421. 

Failure  To  Obtain  Jury. — Failu-e  to 
get  a  jury  on  the  tirst  day  of  trial  is 
not  sufficient  corroboration  of  defend- 
ant's unsupported  affidavit  as  to  nake 
it  error  for  court  to  refuse  change. 
People  v.  Mahoney,  18  Cal.  180. 

"This  discretion  can  be  tested  by 
the  result  reached  in  the  trial  of  the 
case;  and  looking  at  the  result  it  was 
demonstrated  that  appellant  could  get 
a  fair  and  impartial  trial  in  said  coun- 
ty." Connell  v.  State,  45  Tex.  Crim. 
142.  75  S.  W.  512. 

-"44.  State  v.  Spotted  Hawk,  22  Mont. 
33,  55  Pac.  1026. 

""That  a  jury  is  found  free  from  ex- 
ception personally  to  its  members  is  not 
a  final  test.  Influences  silent,  yet  po- 
tential, may  permeate  the  community, 
endangering  an  impartial  trial."  State 
v.  Flaherty,  42  W.  Va.  240,  24  S.  E. 
885. 

The  court  should  not  refuse  to  hear 
the  witnesses  of  the  accused.  State  v. 
Pruett,  49  La.  Ann.  283,  21  So.  842. 

"We  do  not  think  that  the  fact  that 
a  jury  may  be  obtained  in  a  county  is 
at  all  conclusive  that  a  fair  and  im- 
partial trial  can  be  had  in  such  county. 
We  do  not  approve  this  practice.  The 
court  should  determined  the  question 
from  the  facts  shown  upon  a  procedure 
for  that  special  purpose,  either  by  tes- 
timony taken  by  affidavits,  or  witnesses 
called  and  examined  in  open  court  or 
before  the  judge  at  chambers."  Terr. 
r.  Manton,  S  Mont.  95,  19  Pac.  387. 
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impaneled  and  sworn,4"'  but  not  after  the  jury  is  impaneled  and  sworn.40 
The  motion  is  premature  if  made  before  issue  legally  joined.47 

2.     Effect  of  Delay.  —  Where  the  application  is  not  made  until  after 
the  time  fixed  by  the  Btatute,  and  applicant  has  had  time  and  oppor 


45.  Ky. — Minniard  v.  Com.,  -27  Ky. 
L.  Rep.  396,  85  9.  W.   L87    no1    too  late 

even  if  after  motion  for  continuance. 
Md.— Price  V.  State,  8  Gill.  295.  N.  D. 
State  V.  Kent,  5  N.  D.  516,  67  N.  W. 
1052. 

The  right  to  apply  for  a  change  of 
venue  remains  open  until  the  trial  be- 
gins. In  its  general  sense  "trial" 
means  the  "investigation"  of  a  mat- 
ter in  issue  between  opposing  parties 
before  a  tribunal  competent  to  decide 
upon  it.  ami  in  a  criminal  cause  the 
term  does  not  include  the  arraignment 
or  any  other  preparatory  proceeding 
which  may  be  taken  prior  to  admin- 
istering the  oath  to  the  jury.  A  jury 
is  a  body  of  men  summoned  and  sworn 
to  decide  upon  the  facts  in  issue  at 
the  trial.  Hence  men  summoned  as 
jurors  must  also  be  sworn  before  they 
constitute  an  organized  and  competent 
tribunal  to  which  the  issues  in  a  cause 
can  be  submitted  for  a  trial.  It  neces- 
sarily follows  that  a  trial  by  jury  can 
not  begin  until  the  jury  is  sworn. 
(Motion  allowed  after  ten  competent 
jurors  had  been  selected  and  placed  in 
the  jury  box).  Hunnell  V.  State,  86  Ind. 
431. 

Compare  United  States  v.  White,  5 
Cranch.  C.  C.  73,  28  Fed.  Cas.  No. 
16,676,  which  held  that  after  defend- 
ant has  offered  himself  ready  and  has 
pressed  for  trial,  a  motion  for  change 
made  when  the  cause  is  called  for  trial 
is  addressed  to  the  discretion  of  the 
court   and   not  reviewable. 

Rule  of  Court. — In  the  absence  of 
statute,  circuit  courts  may  provide  time 
at  which  application  shall  be  made 
provided  it  is  reasonable.  Hunnel  v. 
State,  86  Ind.  431. 

Reasonable  time  is  allowed  the  de- 
fendant where  the  ground  is  prejudice 
of  the  judge  and  it  is  error  to  deny 
an  application  on  the  ground  of  delay 
where  it  is  filed  four  days  after  the 
arrest.  Carron  v.  People,   113  Til.  550. 

46.  Cal— People  v.  Sota.  40  Oal.  167. 
Ind— Tches  r.  Kcllcv,  21  Ind.  72.  Mo. 
State  o.  Caudle,  174*  Mo.  38S,  74  S.  W. 
621. 

Pleas  must  be  introduced  in  the  due 


order  of  pleading,  and  after  the  an 
nouncemenl  of  ready  and  jeopardy 
accruing  it  is  too  late.  Morris  v.  State, 
43   Tex.   Crim.   289,   65   8.    W.   531.    See 

t.itc  r.  Faulkner,  185  Mo.  673,  84 
S.  W.  967,  holding  that  it  is  too  late 
after  twenty  jurors  examined  on  their 
voir  dire  and  found  qualified  before 
application   liled. 

In  Caple  v.  State,  3  Okla.  Crim.  72, 
104  Pae.  193,  it  was  held  that  the  trial 
has  "begun"  within  the  meaning  of 
the  statute  when  the  jury  arc  called 
into  the  box  to  be  examined  as  to  their 
qualifications. 

47.  111.— Gardner  v.  People,  4  111. 
83.  Mich. — Bresnahan  V.  Cass  Circuit 
Judge,  154  Mich.  491,  117  N.  W.  1053. 
N.  C— State  V.  Havwood,  94  N.  C.  847; 
State  v.  Swepson,  81  N.  C.  571;  State 
v.  Reid,  18  N.  C.  377. 

Issue  must  have  been  legally  joined 
before  change  will  be  ordered  for  pre- 
judice of  people,  for  it  is  immaterial 
and  can  be  made  material  only  by  the 
joining  of  an  issue  of  fact  upon  which 
it  mav  bear.  People  v.  McCraney,  21 
How.   Pr.    (X.   Y.)    140. 

Before  Indictment. — Motion  for 
change  cannot  be  heard  before  a  bill 
of  indictment  has  been  found.  State  V. 
Addison,  2  S.  C.  356. 

Before  Arraignment. — TTnder  Wag. 
St.  1097,  §16,  allowing  change  when- 
ever it  shall  appear  that  the  minds  of 
inhabitants  are  so  prejudiced,  etc.,  the 
change  may  be  granted  even  if  applied 
for  before  arraignment  (State  v.  An- 
drew, 76  Mo.  101),  and  failure  to  have 
defendant  arraigned  and  to  require  him 
to  plead  before  granting  change  does 
not  divest  court  to  which  case  is  trans- 
ferred of  jurisdiction  (State  V.  Kendig, 
55  Kan.  113,  39  Pac.  1028;  Goode  v. 
State,  57  Tex.  Crim.  220,  123  S.  W. 
597;   Ex  parte  Cox,  12  Tex.   App.  665). 

Before  Motion  for  a  Change  of  Ven- 
ire.— Motion  for  a  jury  from  another 
county  must  be  made  before  a  motion 
for  a  change  of  venire  if  the  ground 
is  the  difficultv  of  obtaining  jurors. 
Burton  v.  Com.,  109  Va.  800,  60  S.  E. 
464;  TJzzle  V.  Com.,  107  Va.  919.  60 
S.  E.  52;   Waller  V.  Com.,   84  Va.  492, 
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tunity  to  present  his  application,  and  no  excuse  is  shown  for  the  delay, 
it  is  not  error  to  deny  the  change.48 

3.  Abandonment.  —  It  will  be  presumed  that  the  application  has 
been  abandoned  where  it  is  made  but  not  acted  upon,49  or  denied  and 
opportunity  to  renew  is  given  by  the  court  but  not  taken  advantage 
of  by  the  moving  party50  or  when  the  change  is  ordered  but  notwith- 


55  S.  E.  364.  Contra,  Purvis  v.  State,  71 
Miss.  706,  14  So.  268,  (must  be  before 
special  venire);  Blackburn  V.  State,  43 
Tex.  522;  Sims  V.  State,  36  Tex.  Crim. 
154,  36  S.  W.  256. 

48.  Colo. — Koberts  v.  People,  9  Colo. 
458,  13  Pac.  630;  Boyle  v.  People,  4 
Colo.  176,  34  Am.  Eep.  76.  111. — Haskins 
v.  People,  14  111.  App.  198.  Ind.— Lott 
V.  State,  122  Ind.  393,  24  N.  E.  156. 
la.— State  v.  Adams,  81  Iowa  593,  47 
N.  W.  770. 

If  several  months  elapse  it  is  too 
late  to  apply  for  a  change  in  open 
court  when  defendant  had  an  oppor- 
tunity of  applying  to  judge  in  cham- 
bers. "The  law  requires  him  to  make 
his  application  as  soon  as  practicable 
after  the  discovery  of  the  prejudice 
existing  against  him.  The  defendants 
failed  to  exercise  this  diligence." 
State  v.  Chambers,  45  La.  Ann.  36,  11 
So.  944. 

Waiver.— Under  Eev.  St.,  §4744,  al- 
lowing change  if  made  before  plead- 
ing, defendant  waives  right  irrevo- 
cably by  pleading  first.  State  v.  Mer- 
rick, 101   Wis.  162,   77  N.   W.  719. 

Statutory  Provisions. — Under  Act  of 
1865,  ch.  187,  the  suggestion  for  re- 
moval must  be  made  before  or  during 
the  term  in  which  the  issue  or  issues 
may  be  joined.  Gardner  v.  State,  25  Md. 
146. 

Article  580  Code  Criminal  Pro- 
cedure providing  that  the  application 
may  be  heard  before  either  party  is 
announced  ready  for  trial  is  directory, 
and  after  the  announcement  by  the 
state  the  defendant  may  apply  for  a 
change  of  venue.  Carr  v.  State,  19  Tex. 
App.  635,  53  Am.  St.  Rep.  395. 

The  next  term  succeeding  that  at  which 
the  accused  shall  have  been  arraigned 
means  the  next  term  after  the  arraign- 
ment at  which  the  petition  might  prop- 
erly be  presented  to  court,  having  re- 
gard to  the  condition  and  situation  of 
the  case.  State  v.  Sasse,  72  Wis.  3, 
38  N.  W.  343. 
As  early  as  practicable  before     the 


trial  under  Ala.  Code,  §4483,  means 
that  if  before  the  trial  he  had  been 
aware  of  the  facts  on  which  he  bases 
his  application  and  has  had  time  and 
opportunity  to  present  them  to  the 
court  he  must  have  done  so.  Byers  v. 
State,  105  Ala.  31,  16  So.  716. 

Too  late  after  state  has  announced 
ready  unless  sufficient  reasons  are 
shown  for  not  making  it  earlier.  "Ob- 
ject of  the  requirement  ...  is  that 
there  shall  be  no  delay,  nor  unneces- 
sary expense  in  summoning  jurors,  and 
no  experimenting  upon  the  chances  of 
the  state  failing  to  be  ready.  Fallin  v. 
State,  86  Ala.  13,  5  So.  423. 

Too  late  after  case  called  for  trial 
on  three  separate  occasions,  and  each 
time  passed  at  request  of  defendant; 
and  application  for  continuance  refused, 
and  after  witnesses  on  both  sides 
sworn  and  put  under  rule  and  solicitor 
expressed  himself  as  satisfied  with 
jury.  Shackleford  v.  State,  79  Ala.  26. 
Too  late  after  lapse  of  two  terms 
and  empaneling  jury  and  swearing 
witnesses.  Wolf  v.  State,  49  Ala.  319. 
Excuse.— Affidavit  that  a  "full 
knowledge"  of  the  prejudice  of  the 
judge  did  not  come  to  him  until  the 
day  when  the  petition  was  presented 
is  entirely  insufficient.  "Full  knowledge 
might  never  come  to  him  but  he  had 
knowledge  and  for  aught  that  appears 
it  might  have  been  sufficient  to  satisfy 
his  mind."  McCann  v.  People,  88  111. 
103. 

Affidavit  that  facts  have  "more 
fully"  come  to  knowledge  of  accused 
since  last  continuance  does  not  show 
sufficient  cause  for  delay.  State  v. 
Boone,  70  Mo.  649. 

49.  Smith  v.  Com.,  19  Ky.  L.  Pep. 
1073,  42  S.  W.  1138.  Compare  State  v. 
Wheat,  111  La.  860,  35  So.  955. 

50.  People  v.  Staples,  149  Cal.  405, 
86  Pac.  886;  People  v.  Fredericks,  106 
Cal.  554,  39  Pac.  944;  State  v.  Golden- 
son,   76   Cal.   328.  19   Pac.   161;   People 

\v.  Plummer,  9   Cal.  298. 
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standing    both    parties    proceed    to    trial     in     the     original     court.'1 

4.     Form  Of.  —  The  statutes  generally  require  the  application  to  be 

in  writing,  and  a  failure  to  comply  with  this  provision  is  a  ground 

for  refusing  the  change.02    But  there  is  a  waiver  where  the  change  is 


51.  People  v.  Mather,  3  Wend.  (N. 
Y.)    431. 

52.  Purvis  V.  State,  71  Miss.  706,  14 
So.  268. 

Oral  application  is  sufficient  where 
the  statute  does  not  require  it  to  be 
in  writing.  State  v.  Peterson,  2  La. 
Ann.  921  (obiter);  Territory  v.  Tavlor, 
11  N.  M.  588,  71  Pac.  4S9. 

Form    of    Petition     and     Affidavit. 

"The  petitioner,  Alexander  B.  Car- 
row,  who,  being  duly  sworn,  on  oath 
states  that  he  is  the  defendant  in  the 
above  entitled  cause,  and  that  he  fears 
that  he  will  not  receive  a  fair  and  im- 
partial trial  in  the  said  court,  because 
the  judge  of  said  court,  the  Hon.  S.  G. 
Bovie,  is  prejudiced  against  petitioner. 
And  petitioner  further  states  that  the 
judge  of  the  circuit  court,  the  Hon. 
Franklin  Blades,  is  prejudiced  against 
him,  and  because  of  such  prejudice  he 
fears  he  cannot  and  will  not  receive 
a  fair  and  impartial  trial  before  said 
Judge  Franklin  Blades,  in  the  circuit 
court  of  said  county  of  Iroquois  and 
said  State.  Petitioner  states  that  the 
information  in  this  case  was  filed  on 
the  10th  day  of  May,  1883,  and  he  was 
arrested  on  the  11th  of  May,  18'33, 
and  gave  bond  for  his  appearance  at 
this  term  of  court,  and  this  petition  is 
made  at  the  first  opportunity  since  the 
knowledge  of  said  prejudice  came  to 
affiant,  which  was  on  the  12th  day  of 
May,  1883,  and  this  is  the  first  term 
of  court  since  affiant's  arrest.  He, 
therefore,  prays  a  change  of  venue  ac- 
cording to  law. 

Alexander  B.  Carrow. " 
"State  of  Illinois,     ) 

Iroquois  County.     \  ss' 

"Alexander  B.  Carrow,  being  duly 
sworn,  states  that  he  has  read  the  above 
and  foregoing  petition,  and  the  same 
is  true  in  substance  and  in  fact. 

Alexander  B.  Carrow." 

"Subscribed  and  sworn  to  before  me 
this  14th  day  of  May,  18S3. 
(Seal.)        W.  F.  Pierson,  Notary  Public. 

Filed  May  15,  1S83. 

Henry    A.    Butzow,    Clerk." 

In  support  of  said  petition,  two  affi- 


davits were  filed,  one  of  which  follows: 
"State  of  Illinois,     ) 
Iroquois  County,     \  8S' 

"County  Court,  May  Term,  1883. 
"The  People  of  the  State  of  Illinois 
v.  Alexander  B.  Carrow.  Information 
for  selling  liquor  without  license: 
"John  B.  Salkeld,  being  duly  sworn, 
states  upon  oath  that  he  is  a  reputable 
person,  and  a  resident  of  said  county 
of  Iroquois,  in  said  State,  and  that  he 
is  not  of  kin  or  counsel  to  the  said 
Alexander  B.  Carrow,  applicant  for  a 
change  of  venue,  and  affiant  believes 
the  judge  of  said  county  court,  Stephen 
G.  Bovie,  and  the  judge  of  the  circuit 
court,  Franklin  Blades,  and  each  of 
them,  are  so  prejudiced  against  the  de- 
fendant in  said  cause  that  he,  the  said 
defendant  can  not  have  a  fair  and  im- 
partial trial  before  either  of  said 
judges.  Further  affiant  saith  not. 

John   B.    Salkeld." 
"Subscribed  and  sworn  to  before  me 
this  14th  day  of  May,  A.  D.  1883. 

E.  Simpson,  J.  P. 
Filed  May  15,  18S3. 

Henry   A   Butzow,    Clerk." 
Carrow  v.  People,  113  111.  550. 

In  Jackson  v.  State,  54  Ark.  243,  15 
S.  W.  607,  the  following  was  held  a 
substantial  compliance  with  the  stat- 
ute: "Comes  the  defendant.  Will  Jack- 
son, and  moves  the  court  for  a  change 
of  venue,  and  for  cause  says:  That  the 
minds  of  the  inhabitants  of  Sebastian 
County  are  so  prejudiced  against  him 
that  he  cannot  obtain  a  fair  and  im- 
partial trial  of  this  cause  therein." 

In  Mershon  v.  State,  44  Ind.  598,  the 
following  was  held  sufficient  under  the 
statute:  "The  defendant,  Cynthia 
Mershon,  being  duly  sworn,  on  her 
oath  states  that  she  believes  she  can 
not  have  a  fair  and  impartial  trial  of 
said  cause  before  the  Hon.  Eliphalet 
D.  Pearson,  sole  judge  of  said  Monroe 
Circuit  Court,  on  account  of  the  bias 
and  prejudice  of  the  judge  against  her, 
said  defendant,  and  her  defense  here- 
in; wherefore,  she  prays  a  change  of 
venue  herein,  to  the  end  that  a  fair 
and  impartial  trial  of  said  cause  may 
be  had." 
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by  consent,53  and  if  the  objection  is  not  raised,  although  irregular,  the 
change  is  not  void.54 

5.  Notice.  —  Where  the  statute  requires  notice  to  be  given,  failure 
to  give  such  notice  is  ground  for  refusing  to  grant  the  application.55 
And  where  the  statute  requires  reasonable  previous  notice  to  be  given 
to  the  opposite  party,  the  application  is  too  late  if  the  case  has  been 
called  for  trial,56  or  the  securing  of  the  jury  is  in  progress  and  no 
notice  has  been  given.57 

What  is  reasonable  notice  depends  upon  the  circumstances  of  each 
case,  among  others,  the  time  when  knowledge  of  the  ground  for  removal 
came  to  the  moving  party's  knowledge.58 

Waiver  of  Notice.  — Failure  to  object  to  the  want  of  or  reasonable- 
ness of  the  notice  and  proceeding  to  a  hearing  on  the  merits  of  the 
application  constitutes  a  waiver,59  but  it  has  been  held  that  mere  pres- 
ence in  court  at  time  application  is  filed  is  not  a  waiver,  even  if  the 
objection  is  not  raised.60 

E.     Hearing   and    Determination.  —  1.     Affidavits.  —  Where    the 


53.  Brennan  v.  People,  15  111.  511. 
Prisoner  moved  for  it  and  state's  at- 
torney consented  and  his  consent  oper- 
ated as  a  waiver.  "Court  extend  to 
prisoner,  at  his  own  request,  a  privil- 
ege to  which  the  law  might  not  entitle 
him  except  upon  compliance  with  cer- 
tain forms.  Preliminaries  are  only  to 
afford  'court  information."  People  V. 
Scates,  4  111.  1351. 

54.  State  v.  Potter,  16  Kan.  80. 
Contra,  State  v.  Rowan,  35  Wis.  303, 
which  held  order  making  change  is 
void  where  the  application  did  not 
comply  with  statute,  and  that  the 
second    court    obtained   no   jurisdiction. 

55.  State  v.  Curtis,  44  La.  Ann.  320, 
10  So.  784;  State  v.  Callaway,  154  Mo. 
91,  55  S.  W.  444;  Golden  v.  State,  13 
Mo.   417. 

By  Whom  Given. — Under  a  statute 
requiring  notice  to  be  given  by  "some 
party  interested,"  notice  given  by 
prosecutor  is  not  sufficient  but  it 
should  be  given  by  the  prosecuting 
officer.   State  v.   Addison,   2   S.   C.   356. 

56.  State  v.  Davis,  203  Mo.  616,  102 
S.  W.  528;  State  v.  Burns,  54  Mo.  274. 

57.  State  v.  Hartman,  182  Mo.  465, 
81  S.  W.  1272;  State  v.  Lehman,  182 
Mo.  424,  81  S.  W.  1118,  103  Am.  St. 
Rep.  670,  66  L.  R.  A.  490  (notice  must 
precede  the  commencement  of  the 
trial). 

58.  Greer  v.  Com.,  Ill  Ky.  93,  23 
Ky.  L.  Rep.  489,  63  S.  W.  443  (three 
days'  notice  sufficient);   State  v.  Blitz, 


171   Mo.   530,   71   S.  W.   1027;    Reed  v. 
State,   11   Mo.   379. 

Rule  of  Circuit  Court. — Written  no- 
tice of  the  application  shall  be  given 
attorney  for  state  at  least  three  days 
prior  to  day  on  which  application  made 
is  arbitrary  and  sufficient  if  statute  is 
complied  with  and  not  rule  of  court. 
Maxey  v.  State,  76  Ark.  276,  88  S.  W. 
1009. 

59.  Del. — State  v.  Lynn,  3  Penne. 
316,  51  Atl.  878.  Fla.— Irvin  v.  State, 
19  Fla.  872.  Kan. — Smith  v.  State,  1 
Kan.  365.  Mo.— State  v.  Spivey,  191 
Mo.  87,  90  S.  W.  81. 

See  also  State  v.  Floyd,  15  Mo.  349. 

Notice  to  the  county  attorney  could 
have  been  for  no  other  purpose  than 
to  give  him  the  right  to  be  present 
at  the  hearing  of  the  motion  and  to 
make  such  showing  as  the  provisions 
of  the  act  authorize,  such  right  could 
be  waived  on  the  part  of  the  territory. 
Now  such  waiver  may  be  as  effective 
by  silence  or  acquiescense  as  by  posi- 
tive affirmative  acts.  Garrison  v.  Terri- 
tory, 13  Okla.  690,  76  Pac.  182. 

Compare  State  v.  Grable,  46  Mo.  350, 
which  held  that  when  the  record  fails 
to  show  affirmatively  that  notice  was 
given,  or  that  the  prosecuting  attorney 
was  present,  it  will  not  be  presumed 
from  the  fact  that  the  application  was 
taken  up  and  considered,  that  the  re- 
quired  notice   was    given. 

60.  111. — Haskins  V.  People,  14  111. 
App.  198.  Ky.— Bishop  v.  Com.,  109  Ky. 
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statute  requires  the  application  to  be  supported  by  affidavits,  it  is  not 
error  to  refuse  the  change  where  no  affidavits  or  less  than  the  requisite 
number  are  filed.01 


558,  60  S.  W.  100,  because  *vithout  no- 
tice or  waiver  of  it  the  commonwealth 
is  not  required  to  pay  any  attention 
to  the  application.  La. — State  v.  Du- 
buclet,   46   La.  Ann.   1436,   16   So.   375. 

61.  Ala.— Kelly  r.  State,  160  Ala.  4S, 
49  So.  .1 :;.").  Colo. — Babcock  r.  People, 
13"  Colo.  515,  22  Pac.  817.  Ky.— Penman 
V.  Com.,  141  Ky.  660,  133  S.  W.  540; 
Wilkerson  v.  Com.,  88  Ky.  29,  9  S.  W. 
836;  Green  v.  Com.,  26  Ky.  L.  Rep. 
1221,  83  S.  W.  638.  La.— State  v.  Wheat, 
111  La.  860,  35  So.  955,  pointing  out 
that  under  §1022  Rev.  St.,  accused's 
application  must  be  accompanied  by 
an  affidavit.  Mo. — State  v.  Richardson, 
194  Mo.  326,  92  S.  W.  649;  State  V. 
Swisher,  186  Mo.  1,  84  S.  W.  911; 
State  v.  Headrick,  149  Mo.  396,  51  S. 
W.  99  (the  word  affidavit,  ex  vi  termini, 
means  an  oath  reduced  to  writing) ; 
State  v.  Lanahan,  144  Mo.  31,  45  S.  W. 
1090;  State  v.  Neiderer,  94  Mo.  79,  6 
S.  W.  708.  Okla. — Black  v.  State,  3  Okla. 
Crim.  547,  107  Pac.  524.  Tex.— Mcin- 
tosh v.  State,  56  Tex.  Crim.  134,  120 
S.  W.  544;  Gibson  v.  State,  53  Tex. 
Crim.  349,  110  S.  W.  41;  Macklin  v. 
State,  53  Tex.  Crim.  197,  109  S.  W. 
145;  O'Neal  v.  State,  14  Tex.  Crim. 
582. 

Inability  to  obtain  affidavits  because 
no  one  is  willing  to  sign  on  account 
of  hostile  public  feeling,  is  not  a  suffi- 
cient excuse  for  failure  to  meet  statu- 
tory requirements.  Blanks  V.  Com.,  105 
Ky.  41,  48  S.  W.  161;  Fitzgerald  V. 
Com.,  30  Ky.  L.  Rep.  349,  98  S.  W. 
319.  See  also  Johnson  v.  State,  49  Tex. 
Crim.  314,  94  S.  W.  224.  Compare 
Shiver  v.  State,  41  Fla.  630,  27  So.  36, 
which  held  defendant's  affidavit  in- 
sufficient in  the  absence  of  a  showing 
of  inability  to  obtain  corroborative 
evidence. 

Where  defendant  filed  an  affidavit 
showing  that  many  had  been  applied 
to  who  had  said  that  they  knew  pre- 
judice existed  and  that  defendant  could 
not  have  a  fair  trial,  but  because  of 
public  opinion  they  feared  to  make 
affidavit  to  that  effect,  it  was  said  in 
refusing  to  reverse  the  denial  of  the 
application  under  our  statutes,  which 
have  superceded  all  the  rules  and  prac- 


tice of  the  common  law  in  respect  to 
•  ■  of  place  of  trial :  ' '  The  right  is 
peremptory  and  not  left  to  discretion 
of  the  court.  It  follows  that  in  order 
for  one  to  avail  himself  of  the  riyht, 
he  must  bring  his  application  under 
the  terms  of  the  statute  and  all  the 
provisions  of  the  statute  must  be  com- 
plied with  in  order  to  secure  the 
right."  State  v.  Turlington,  L02  Mo. 
642,   15  S.   W.  141. 

Oral  Evidence  Reduced  to  Writing. 
In  State  v.  Sullivan,  39  8.  I  .  100,  17 
S.  E.  865,  it  was  held  that  a  statute 
requiring  the  application  to  be  "sup- 
ported by  affidavits"  was  satisfied  if 
a  witness'  oral  testimony  was  reduced 
to  writing  by  the  official  stenographer, 
and  the  court  defined  an  affidavit  as 
a  "statement  of  fact  under  oath  reduc- 
ed to  writing,  certified  to  by  the  officer 
before  whom  made  and  usually  though 
not  necessarily  signed  by  affiant." 

Affidavits  are  inadmissible  under 
Louisiana  Act,  1895,  §1876,  which  al- 
lows change  only  after  the  ground  for 
it  has  been  "established  by  legal  and 
sufficient  evidence."  (State  v.  Judges, 
45  La.  Ann.  246,  12  So.  135;  Brouillette 
v.  Judge,  45  La.  Ann.  243,  12  So.  134; 
State  V.  Ford,  37  La.  Ann.  443),  or 
under  Rev.  St.,  1879,  §1859,  requiring 
petition  to  be  "proved  by  legal  and 
competent  evidence."  (State  v.  Bohan- 
an,  76  Mo.  562). 

Written  unsworn  statement  of  dis- 
trict attorney  is  not  an  affidavit.  Bu- 
ford  v.  State,  43  Tex.  415. 

Additional  affidavits  after  denial  of 
motion  cannot  be  filed  unless  motion  is 
renewed  or  a  new  motion  made.  Perrin 
v.  State,  81  Wis.  135,  50  N.  W.  516. 
See  also  Turner  v.  State,  48  Tex.  Crim. 
585,  89  S.  W.  975,  which  held  it  was 
not  error  to  refuse  to  postpone  trial 
so  that  defendant  might  secure  affi- 
davits. See  also  State  v.  Haworth,  24 
Utah   398,  68  Pac.  155. 

It  is  constitutional  to  require  "affi- 
davits or  other  proper  evidence"  as 
condition  precedent.  Cromwell  v.  State, 
12  Gill  &  J.   (Md.)   257. 

Affidavits  by  Whom. — Interest  in  the 
result  does  not  disqualify.  State  r. 
Wells,  46  Iowa  662. 
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Porm.    The  affidavits  must  state  facts    and     circumstances  from 

which  the  conclusion  that  ground  exists  for  a  change  may  be  deduced. 
Hence  mere  expression  of  opinion  or  belief  without  stating  the  facts 
upon  which  such  opinions  are  based,62  or  conclusions  without  stating 
the  specific  facts,  are  not  sufficient.63 

The  facts  must  be  sworn  to  positively  and  not  on  information  and 
belief.64 


Counsel  for  defendant  may  make  the 
affidavits  (State  v.  Mooney,  10  Iowa 
506),  as  may  the  district  attorney 
(Baw  v.  State,  33  Tex.  Crim.  24,  24  S. 
W.  293);  but  not  if  the  statute  re- 
quires "disinterested"  affiants  (Terri- 
tory v.  Vialpando,  8  N.  M.  211,  42  Pac. 
64). 

Non-Besident  of  County. — That  the 
affiant  is  a  non-resident  who  shows  no 
means  of  knowledge  of  the  prejudice 
of  the  people  of  a  county  is  not  suffi- 
cient; the  affiant  must  swear  to  facts 
within  his  knowledge.  Party  must  show 
by  the  best  evidence  that  can  be  ob- 
tained the  bias  and  prejudice  against 
him.  Simmerman  v.  State,  16  Neb.  615, 
21   N.  W.   378. 

"Two  Bespectable  Witnesses." — The 
term  "respectable"  is  equivalent  to 
"credible  disinterested,"  and  both  are 
synonymous  with  "competent,"  which 
means  all  who  are  disinterested  and 
not  infamous.  Freleigh  v.  State,  8  Mo. 
606. 

"Credible"  Persons. — Persons  whose 
knowledge  is  limited  to  a  small  section 
of  the  county  are  not  qualified  where 
the  ground  of  motion  is  local  prejudice. 
Duckworth  v.  State,  SO  Ark.  360,  '97  S. 
W.  280,  s.  c,  86  Ark.  357,  111  S.  W. 
268.  Nor  are  persons  who  have  no  in- 
formation except  that  obtained  from  de- 
fendant's counsel.  Williams  v.  United 
States,  6  Ind.  Ter.  1,  88  S.  W.  334.  A 
physician  who  attended  the  victim  and 
is  a  witness  for  the  state  in  the  prose- 
cution of  the  accused  for  his  murder, 
is  not  therebv  disqualified.  Smith  v. 
State,  21  Tex.  App.  277,  17  S.  W.  471. 
62.  Ala.— Jackson  v.  State,  104  Ala. 
1,  16  So.  523;  Salin  v.  State,  89  Ala. 
56,  8  So.  66.  Md  —  Downs  V.  State,  111 
Md.  241,  73  Atl.  803.  Mont.— Territory 
v.  Manton,  8  Mont.  95,  19  Pac.  387. 
N.  Y.— People  v.  Bodine,  7  Hill  147. 
Va. — Wormeley  V.  Com.,  10  Gratt.  658. 
W.  Va.— State  V.  Douglass,  41  W.  Va 
537,  23  S.  E.  724.  Eng. — Bex  v.  Harris, 
3   Burr.    1330,   97   Eng.   Reprint    858,    1 
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Wm.    Bl.    378,   96   Eng.     Keprint      213, 
leading  case. 

63.  Cal. — People  v.  Graham,  21  Cal. 
261.  Dak. — Territory  v.  Egan,  3  Dak. 
119,  13  N.  W.  568.  Del.— State  v. 
Windson,  5  Har.  512.  Kan. — State  v. 
Knadler,  40  Kan.  359,  19  Pac.  923.  Mo. 
State  v.  Lawther,  65  Mo.  454.  Okla. 
Peters  v.  United  States,  2  Okla.  116, 
33   Pac.    1031. 

The  conclusion  is  to  be  drawn  by 
fhe  court  and  not  by  the  defendant 
and  his  witnesses,  and  the  court  must 
be  satisfied  from  the  facts  and  circum- 
stances positively  sworn  to  in  the  affi- 
davits and  not  from  the  general  con- 
clusions to  which  the  defendant  may 
swear,  or  which  his  witnesses  may  de- 
pose, that  they  verily  believe  to  be 
true.  People  v.  McCauley,  1  Cal.  379. 

Merely  stating  that  the  judge  is  pre- 
judiced without  stating  any  facts  upon 
which  the  affiant  based  his  charge  of 
prejudice,  is  insufficient.  Ex  parte  Cur- 
tis, 3  Minn.  274,  in  the  exact  language 
of  the  statute. 

64.  Cal.— State  v.  Shuler,  28  Cal. 
490;  People  v.  Williams,  24  Cal.  31. 
Del.— State  v.  Burris,  4  Har.  582.  N.  M. 
Territory  v.  Kelly,  2  N.  M.  292  (obiter). 
Negativing  Purpose  To  Delay. 
"Application  for  a  change  of  venue 
must,  indeed,  be  made  in  good  faith  and 
not  for  the  purpose  of  delay;  but  that 
may  appear  as  clearly  from  the  facts 
set  forth  in  the  affidavit  as  from  any 
positive  statement  to  that  effect  and 
when  it  does  so  appear  the  affidavit  is 
in  our  opinion  sufficient."  Packwood  v. 
State,  24  Ore.  261,  33  Pac.  674. 

One  affidavit  signed  by  many  affiants 
is  sufficient.  "As  many  persons  as 
choose  to  do  so  may  swear  in  the  iden- 
tical same  words  and  verify  their  oaths 
by  their  signatures  and  whether  the 
oath  is  written  on  one  or  many  pieces 
of  paper  makes  no  difference."  Taylor 
v.  State,  48  Ala.  ISO. 

Stating  Residence. — Under  Laws 
1895,    p.    162,    requiring    application    to 
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2.  Oral  Evidence.  —  Before  granting  a  change  the  court  may  re- 
quire the  affiants  to  be  produced  in  court  and  examined  orally,'"  as  to 
their  knowledge  or  means  of  knowledge,00  and  as  to  whether  they  have 
the  qualifications  required  by  the  statute,6'  but  is  not  required  to.08 

The  court  may  also  hear  other  witnesses  orally,  as  to  the  existence  of 
the  alleged  ground  for  the  change,0"  and  may  of  its  own  motion  call 
and  examine  other  witnesses.70 

3.  Counter-Affidavits.  —  Counter-affidavits  as  to  the  existence  of 
the  alleged  ground  for  the  change  are  generally  a  Howe.  I.71 


be  supported  by  the  affidavits  of  at 
"least  two  disinterested  citizens  of  the 
City  of  St.  Louis,"  an  affidavit  in 
which  affiants  describe  themselves  as 
"we,  the  undersigned  reputable  citi- 
zens not  of  kin"  is  bad,  not  giving 
their  place  of  residence  nor  describing 
themselves  as  credible  disinterested 
citizens.  State  v.  Callaway,  154  Mo.  91, 
55  S.  W.  444. 

Negativing  Relationship.  —  Counter 
affidavits  need  not  negative  any  rela- 
tionship between  affiants  and  complain- 
ing witness  in  a  rape  ease.  State  v. 
Icenbice,  126  Iowa  16,  101  N.  W.  273. 

Any  designation  which  clearly  iden- 
tifies the  party  or  person  referred  to 
is  sufficient  and  judge  is  sufficiently 
identified  by  reference  to  his  office  and 
his  initials  are  sufficient  without  giv- 
ing his  Christian  name.  Gordon  V.  State, 
59  Ind.  75. 

65.  Ark.— Ford  V.  State,  135  S.  W. 
821.  N.  M  —  Territory  r.  Emilio,  14  N. 
M.  147,  S9  Pac.  239.  Tex. — Cravey  v. 
State,   23   Tex.   App.   677,  5   S.   W.   162. 

66.  Ark. — Maxey  v.  State,  76  Ark. 
276,  88  S.  W.  1009.  Kan.— State  v 
Adams,  20  Kan.  311.  Tex.— Dupree  v. 
State,  2  Tex.  App.  613;  Buie  V.  State, 
1  Tex.  App.  452. 

"Eight  to  use  ex  parte  affidavits  in 
any  case  is  a  mere  matter  of  grace  or 
convenience  unless  some  statute  or  rule 
of  court  provides  otherwise  in  a  given 
case — the  license  which  has  grown  up 
in  the  use  of  ex  parte  affidavits  has  not 
ripened  into  a  right  to  employ  them 
where  the  trial  court  expressly  re 
quires  the  proof  to  be  oral  in  open 
court.  Court  has  no  discretion  as  to 
change  of  oath  of  two  disinterested 
persons,  but  court  is  invested  with  dis- 
cretion in  ascertaining  whether  such 
persons  are  disinterested."  Territory  r. 
Leary,  8  N.  M.  ISO,  43  Pac.  6S8.     See 


also   Strong   v.  State,  85   Ark.   536,   109 
S.  W.  536. 

67.  Latourette  V.  State,  91  Ark.  65, 
120  S.  W.  Hi  (credibility) ;  White  v. 
State,  83  Ark.  36,  102  S.  W.  715;  Jack- 
son v.  State,  54  Ark.  243,  15  S.  W. 
607  ("credible  or  disinterested  per- 
sons"). 

68.  Even  where  that  is  the  issue 
raised  by  the  affidavits.  Scott  v.  State, 
23  Tex.  App.  521,  5  S.  W.  142. 

Arguments  on  Motion. — It  is  not 
error  for  the  court  to  refuse  to  hear 
arguments  after  hearing  all  the  evi- 
dence offered.  State  v.  Blount,  124  La. 
202,  50  So.  12. 

69.  Ind. — Anderson  V.  State,  23  Ind. 
22.  Miss.— Mask  v.  State,  32  Miss.  405; 
Weeks  v.  State,  31  Miss.  490.  Tex. 
Winkfield  v.  State,  41  Tex.  148;  Gris- 
som  v.  State,  4  Tex.  App.  374. 

70.  Porter  v.  State,  3  Lea  (Tenn.) 
496;  Crow  V.  State,  41  Tex.  468. 

Opinion  of  witnesses  as  to  whether 
the  defendant  can  have  a  fair  trial  in 
the  county  is  admissible.  (State  V.  Ford, 
37  La.  Ann.  443),  but  not  conclusive 
(Browdet  v.  Com.,  123  S.  W.  328). 
Contra,  State  V.  Vickers,  209  Mo.  12, 
106  S.  W.  999  (witness  may  state  whe- 
ther sentiment  is  against  the  defend- 
ant); State  v.  Burgess.  7S  Mo.  234; 
Pfenning  v.  State,  24  Tex.  App.  315, 
6  S.  W.  137. 

Continuance  to  obtain  witnesses  need 
not  be  granted  where  evidence  was 
merely  cumulative  (State  r.  Rodrigues, 
45  La.  Ann.  1040,  13  So.  S02),  or  where 
motion  for  change  on  account  of  local 
prejudice  is  not  made  until  ease  called 
for  trial.  (Rizzolo  v.  Com.,  126  Pa.  54, 
17    Atl.    520). 

71.  Ala. — TTussev  v.  State,  87  Ala. 
121,  6  So.  420;  Taylor  v.  State,  48  Ala. 

Ex  parte  Chase,    13   Ala.  303.  Cal. 
People    v.   Majors,   65   Cal.   138,  3   Pac 
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The  Issue  Under  Mandatory  Statute.  —  However,  the  truth  or  falsity  of 
the  affidavits  cannot  be  inquired  into  in  those  states  where  the  change 
is  by  the  statute  made  mandatory,  if  the  statutory  requirements  are 
complied  with,72  and  it  is  error  to  refuse  the  change  where  that  is  the 
only  issue  raised  by  the  counter-affidavits."  But  the  court  may  permit 
counter  affidavits  to  be  introduced  to  show  that  the  affiants  are  not 
such  as  the  statute  requires.74 

F  Presence  of  the  Accused.  — The  presence  of  the  accused  is 
not  essential  to  the  validity  of  the  change  if  it  is  granted  on  his  appli- 
cation 75  or  if  his  counsel  is  present.75  But  it  has  been  held  that  where 
neither  he  nor  his  counsel  is  present  the  proceedings  are  a  nullity.77 

G  The  Order.  —  1.  Requirements  of.  —  To  effect  a  change  an 
order  of  the  court  is  necessary.78  It  need  not  state  the  cause  of  the 


597,  52  Am.  Eep.  295.  Ind.— Clem  v. 
State,  33  Ind.  418;  Morgan  v.  State,  31 
iDd.  193;  Anderson  V.  State,  28  Ind.  22. 
Minn.— State  v.  Stokely,  16  Minn.  282. 
Miss— Cavanak  v.  State,  56  Miss.  299. 
Neb.— Smith  v.  State,  4  Neb.  277.  N.  Y. 
People  v.  Bodine,  7  Hill  147.  Ore. 
State  v.  Kline,  50  Ore.  426,  93  Pac. 
237.  Tex.— Houillion  v.  State,  3  Tex. 
App.  537. 

Confrontation.  —  The  admission  of 
counter-affidavits  on  the  motion  for  a 
change  does  not  violate  the  constitu- 
tional provisions  that  in  all  criminal 
prosecutions  the  accused  shall  have  a 
right  to  be  confronted  by  the  witnesses, 
since  that  provision  refers  only  to  the 
trial  proper  and  not  to  preliminary  mo- 
tions and  collateral  proceedings.  Hus- 
sey  v.  State,  87  Ala.  121,  6  So.  420. 

72.  Strong  v.  State,  85  Ark.  536,  109 
S.  W.  536,  citing  White  f.  State,  83 
Ark.  36,  102  S.  W.  715;  Mickey  V.  Com., 
13  Bush  (Kv.)  237.  Compare  Meuly  v. 
State,  26  Tex.  App.  274,  9  S.  W.  563, 
which  held  that  the  state  may  show 
that  no  prejudice  in  fact  exists,  as  by 
showing  no  existence  of  prejudice, 
compurgator's  means  of  knowledge  is 
attacked.  See  also  Pierson  v.  State,  21 
Tex.  App.  14,  17  S.  W.  468. 

73.  Moore  v.  State,  46  Tex.  Crim. 
54,  79  S.  W.  565;  Davis  v.  State,  19 
Tex.   App.    201. 

74.  Jackson  v.  State,  54  Ark.  243, 
15  S.  W.  607  (credible  persons);  Kenfro 
v.  State,  42  Tex.  Crim.  393,  56  S.  W. 
1013  (means  of  knowledge);  Hunni- 
cutt  v.  State,  20  Tex.  App.  632  (means 
of  knowledge);  Dunn  V.  State,  7  Tex. 
App.  600   (credible  persons). 

Prejudice  of  Judge. — If  the  applica- 


tions conforms  to  requirements  it  can~Yv 
not  be  defeated  by  counter  affidavits. 
The  question  being  is  the  judge  him- 
self prejudiced,  there  is,  from  the 
standpoint  of  the  defendant,  no  im- 
partial tribunal  to  weigh  the  evidence 
and  determine  that  issue.  Cantwell  V. 
People,  138  111.  602,  28  N.  E.  964. 

75.  Ark. — Bond  v.  State,  63  Ark. 
504,  39  S.  W.  554,  58  Am.  St.  Eep.  129; 
Polk  v.  State,  45  Ark.  165.  Mo.— State 
V.  Elkins,  63  Mo.  159,  holding  that  the 
order  changing  the  venue  is  not  such 
a  substantial  step  in  the  progress  of 
the  cause  as  requires  the  personal  pres- 
ence of  the  accused.  Tenn. — Hopkins  v. 
State,   10  Lea  204. 

76.  Ind. — Jones  v.  State,  152  Ind. 
318,  53  X.  E.  222.  La. — State  v.  Black- 
man,  113  La.  768,  37  So.  719.  Tex. 
Rothschild  v.   State,   7    Tex.   App.    519. 

77.  Lester  v.  State,  91  Wis.  249,  64 
N.  W.  850. 

In  the  constitutional  provision  that 
in  all  criminal  prosecutions  the  accused 
has  a  right  to  be  heard  by  himself  or 
counsel,  or  by  either,  the  import  of 
the  word  prosecution  is  to  carry  or 
accompany  a  criminal  suit  in  the  courts 
of  the  state,  from  the  beginning  to  the 
end  of  the  procedure.  Ex  parte  Bryan, 
44    Ala.    402. 

The  witnesses  may  be  called,  and 
their  recognizances  to  appear  in  the 
court  to  which  the  venue  has  been 
changed,  taken  in  the  absence  of  the 
accused  since  it  is  not  a  substantive 
step  in  the  case.  Boiling  v.  State,  54 
Ark.   588,  16  S.  W.   658. 

78.  State  v.  Buck.  108  Mo.  622,  18 
S.  W.  1113  (agreement  of  parties  not 
sufficient);    Grooms   v.   State,    40    Tex. 
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removal  where  it  appears  in  the  application,70  nor  reasons  for  sending 
to  a  distant  county,80  nor  need  it  recite  arraignment.81  Mere  delay  in 
making,S2  or  a  mere  clerical  mistake  will  not  invalidate  the  order.83 
As  soon  as  order  granting  a  change  is  entered  of  record  the  court 
ceases  to  have  further  jurisdiction  of  the  cause  except  to  make  further 
orders  to  give  effect  to  the  transfer.84 

2.  Vacating.  —  The  court  may  vacate  the  order  granting  the 
change  at  any  time  during  the  term,  hefore  the  transcript  and  the 
prisoner  have  been  transferred  to  the  new  jurisdiction.85 


Crim.  319,  50  S.  W.  370  (consent  not 
sufficient). 

In  State  v.  Shepherd,  30  N.  C.  195, 
an  order  was  held  good  which  directed 
that  "the  trial  of  the  prosecution  be 
removed,"  though  the  statute  directed 
that  the  court  order  "a  copy  of  the 
record  of  said   cause  to  be  removed." 

Form  of  Order.— "The  State  of 
Texas  v.  W.  D.  Meador  et  al.  December 
29,  1877.  "In  this  cause,  the  State  of 
Texas  V.  William  Dv  Meador,  Jake 
Evan,  Joe  Sitterlie,  and  William  Cox, 
charged  with  the  murder  of  George 
Brazell,  upon  motion  of  the  judge  pre- 
siding, H.  Clay  Pleasants,  and  for  the 
reason  that  the  judge  is  satisfied  that 
there  exists  in  this  country  influences 
resulting  from  the  terrorism  prevailing 
among  the  good  people  of  the  country 
which  will  prevent  a  trial  alike  fair 
and  impartial  to  the  accused  and  the 
State,  it  is  ordered  that  the  venue  in 
this  cause  be  changed  from  De  Witt 
County  to  the  County  of  Bexar,  in  the 
twenty-second  Judicial  District  of  this 
State,"  etc.  Cox  v.  State,  8  Tex.  App. 
254,  279. 

79.  "The  application  of  the  defend- 
ant for  a  renewal  of  the  cause  must 
be  read  in  connection  with  the  order 
of  the  court  granting  the  same."  State 
v.  Kindig,  55  Kan.  113,  39  Pac.  1028; 
State  v.  Worrell,  25  Mo.  205. 

Under  Texas  Act  of  1876  a  judge 
changing  the  venue  on  his  own  motion 
must  state  grounds  on  which  he  makes 
change.  Cox  v.  State,  8  Tex.  App.  254, 
34    Am.    St.    Eep.    746. 

80.  Wallace  v.  State,  48  Tex.  Crim. 
318,  87  S.  W.  1041. 

81.  Adams  v.  State  (Tex.  Crim.),  23 
S.   W.   691. 

82.  State  v.  Compton,  77  Wis.  460, 
46  N.  W.  535. 

Order  directing  removal  of  defend- 
ant's body  to  county  to  which  change 


is  made  need  not  be  made  at  time  of 
granting  change.  State  V.  Gleason,  88 
Mo.  582.  Nor  is  omission  of  such  order 
a  defect  which  cannot  be  waived.  State 
V.    Potter,   16   Kan.    80. 

83.  State  v.  Potter,  16  Kan.  80; 
Steward  v.  State,  1  Md.  129.  See  also 
State  v.  Ledford,  133  N.  C.  714,  45 
S.  E.  944,  as  to  untechnieal  order  of  cer- 
tiorari to  clerk  of  original  court. 

Surplusage. — A  direction  in  the  order 
that  the  case  be  tried  at  a  certain 
term  of  the  new  court  is  surplusage 
as  the  original  court  has  no  authority 
to  make  such  direction.  Brook  v.  Com., 
4  Leigh   (Va.)   669. 

Successive  bills  for  same  offense  do 
not  institute  separate  and  distinct  pro- 
ceedings, but  simply  add  another  count 
to  indictment  and  an  order  for  removal 
of  a  cause  applies  to  the  several  bills 
that  have  been  found  against  defend- 
ant. State  V.  Johnson,  50  N.  C.  221. 

84.  State  V.  Stuart,  62  Kan.  Ill,  61 
Pac.  394;  State  ex  rel.  Gibson  v.  Lay, 
128  Mo.  609,  29  S.  W.  999  (motion  for 
forfeiture  of  recognizance  for  defend- 
ant's appearance  in  court  to  which 
case  is  transferred  and  to  issue  capias 
for  his  arrest  denied).  After  order 
changing  same,  court  making  such  or- 
*er  has  no  further  jurisdiction  over  \h( 
cause  except  to  make  further  orders 
to  give  effect  to  the  transfer.  (Bowles 
V.  State.  5  Sneed  360),  Order  changing 
to  a  different  county  at  another  time 
is  void.  See  also  cases  under  Defective 
Transcript). 

85.  111.— People  v.  Zane,  105  111. 
662.  La.— State  r.  Gray,  109  La.  127 
33  So.  108.  Mo.— State  v.  Bragg.  63  Mo! 
App.  22.  Tenn.— Bowles  r.  State,  5 
Sneed  360.  Va.— Com.  v.  Carter,  2  Va. 
Cas.   131. 

The  court  after  granting  a  change, 
but  before  entering  the  order,  may 
permit  the  accused  to  withdraw  the  ap- 
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3.  Imposing  Conditions.  ■ —  The  court  may  impose  conditions  to  the 
granting  of  the  change.86 

4.  Requiring  Recognizances.  —  Taking  recognizances  for  appear- 
ance in  the  court  to  which  the  change  is  taken,  is  required  by  some 
statutes  where  the  accused  is  not  in  custody,87  and  is  in  some  states  a 
condition  precedent  to  the  vesting  of  jurisdiction.88 

5.  Selection  of  County.  —  At  common  law,  and  in  those  'jurisdic- 
tions where  the  statute  does  not  expressly  direct  to  which  county  the 
case  shall  be  transferred,  the  selection  of  the  county  is  within  the  dis- 
cretion of  the  judge,89  and  in  the  selection  he  may  disregard  appli- 
cant's preference  for,90  or  objection  to,  a  particular  county.91  Where 


plication.  State  v.  Noland,  111  Mo.  473, 
19  S.  W.  715. 

When  it  is  said  that  "after  a  change 
of  venue  granted  'the  case  is  no  longer 
within  the  jurisdiction'  of  the  court 
awarding  the  same,  it  is  to  be  under- 
stood that  is  so  only  while  the  order 
remains  in  force.  The  court  certainly 
has  the  same  power  during  the  time 
at  which  it  occurred  to  correct  an 
error  made  by  it  in  the  matter  of  a 
change  of  venue  as  with  respect  to 
any  other  order  made  in  the  progress 
of  a  cause."  State  v.  Webb,  74  Mo.  333., 

Vacated  by  Death. — Where  an  order 
granting  change  for  prejudice  of  the 
•judge  was  vacated  and  before  making 
a  new  order  the  judge  died,  his  succes- 
sor had  a  right  to  try  the  case.  Winn 
v.  State,  82  Wis.  571,  52  N.  W.  775. 

86.  People  v.  Baker,  3  Abb.  Pr.  (N. 
Y.)  42  (expense  of  defendant's  wit- 
nesses to  be  paid  by  State,  which  was 
moving  party) ;  Eattray  v.  State,  61 
Miss.  377  (matter  of  discretion,  so  con- 
ditions as  to  costs  may  be  imposed). 

87.  Not  conditions  precedent  to  nor 
essential  to  change  itself;  "not  re- 
quired to  give  jurisdiction  of  the  ac- 
tion to  the  court  to  which  such  venue 
is  changed  but  to  aid  and  render  effec- 
tual such  jurisdiction  after  such  change 
is  made."  State  v.  Compton,  77  Wis. 
460,  46  N.  W.  535. 

88.  State  v.  Lay,  128  Mo.  609,  29 
S.  W.  999;  State  v.  Warner,  66  Mo. 
App.  149;  State  v.  Butler,  38  Tex.  560. 
The  recognizance  need  not  be  taken  in 
open  court,  but  is  sufficient  if  taken  by 
the  sheriff  out  of  court  and  filed  with 
the  order  of  removal.  State  v.  Stone, 
106  Mo.  1,  16  S.  W.  890. 

89.  In  re  Terrill,  144  Fed.  616,  75 
C.   C.    A.   4T8;    Zinn  v.   District    Court, 
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17  N.  D.  135,  114  N.  W.  472;  Murphy 
V.  District  Court,  14  N.  D.  542,  557, 
105   N.   W.   728,   734. 

Ordinarily  an  adjoining  county 
should  be  selected.  However,  there  is 
no  express  limitation,  and  if  the  neces- 
sity which  may  require  any  change 
should  call  for  a  more  remote  county, 
that  should  be  selected.  People  v. 
Baker,  3  Abb.  Pr.   (N.  Y.)   42. 

90.  Kent  v.  State,  64  Ark.  247,  41 
S.  W.  849;  Bohannon  v.  State,  14  Tex. 
App.  271;  Preston  v.  State,  4  Tex.  App. 
186. 

A  motion  for  change  to  a  particular 
county  is  bad  and  may  be  overruled 
for  that  reason  alone.  "The  prisoners 
sought  to  dictate  to  the  court  the  place 
of  trial  which,  of  course,  could  not  be 
tolerated.  That  would  have  given  accus- 
ed an  advantage  to  which  they  were 
not  entitled."  Olive  v.  State,  11  Neb., 
1,  7  N.  W.  444. 

91.  Ind.— Pettie  v.  State,  135  Ind. 
393,  34  N.  E.  1118.  Ky.— Adkins  v. 
Com.,  98  Ky.  539,  33  S.  W.  94S,  32  L\ 
B.  A.  108.  Mo.— State  v.  Wofford,  119 
Mo.  375,  24  S.  W.  764;  State  v.  Elkins, 
63  Mo.  159.  Wis.— Davies  v.  State,  72 
Wis.  54,  38  N.  W.  722. 

"It  was  never  intended  to  give  one 
the  selection  of  the  county  to  which 
the  case  may  be  transferred  for  this 
would  make  the  order  depend,  not  on 
the  dircretion  of  the  court,  but  on  the 
will  of  the  party  submitting  the  motion 
and  would  be  subversive  of  the  very 
end  which  the  Legislature  designed  in 
the  enactment."  State  v.  Coleman,  8 
S.  C.  237. 

Under  Texas  Code  Crim.  Pr.,  Art.  576, 
giving  the  court  power  to  change  the 
venue  on  its  own  motion,  the  change 
is  not  required  to  be  to  that  adjoining 
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the  statute  requires  the  case  to  be  sent  to  the  "  nearest  county  free  from 
objection"92  or  to  an  adjoining  county,  it  is  errdr  to  send  it  to  a  differ- 
ent court;03  but  the  error  is  waived  if  accused  consents  to  the  change,94 
or  fails  to  object  in  the  court  which  makes  the  order.05 

And  in  Missouri,  where  the  statute  requires  the  case  to  be  sent  to 
another  county  in  the  same  circuit  or  district,  an  order  changing  to  a 
county  outside  is  void.'"' 

H.  Proceedings  After  Change  Ordered.  07  —  1.  Transcript.  —  a. 
The  Papers  That  Must  Be  Sent.—  in  general  only  such  papers  as  are 
essential  to  the  defendant's  trial  in  the  new  court  need  be  sent.08  It 


county  the  court  house  of  which  is 
nearest,  but  the  selection  is  a  matter 
within  the  court  's  discretion  which 
will  not  be  reviewed  unless  it  is  shown 
that  the  defendant  has  been  materially 
prejudiced.  Frizell  V.  State,  .".D  Tex.  A  pp. 
42,  16  S.  W.  751.  See  also  Bovetf  v. 
State,  26  Tex.  App.  689,  9  S.  W.  275, 
And  the  presumption  is  that  the  court's 
action  was  proper.  Grooms  r.  State,  40 
Tex.  Crim.  319,  50  S.  W.  370. 

92.  Ala. — Ex  parte  Hodges,  59  Ala. 
305;  Ex  parte  Reeves,  51  Ala.  55 
(neither  time  of  next  term  nor  con- 
venience of  witnesses  authorizes  re- 
moval to  any  other  county).  111. — Bax- 
ter v.  People,  7  111.  57S.  la. — Cass  v. 
State,  2  G.  Gr.  353. 

The  selection  is  within  the  sound 
discretion  of  the  court,  and  he  may 
receive  evidence  to  satisfy  his  con- 
science, and  affidavits  of  the  moving 
partv  are  not  conclusive.  Territory  v. 
Kelly,  2   N.   M.   292. 

"If  objections  are  taken  and  sus- 
tained to  all  adjoining  counties,  then 
change  is  to  be  made  to  the  nearest 
county  to  which  there  is  no  valid  ob- 
jection." Mickey  V.  Com.,  13  Bush 
(Ky.)  237.  See  also  Kennedy  v.  Com., 
7s  Kv.  -117;  Wallace  r.  State,  48  Tex. 
Crim.  318,  87  S.  W.  1041. 

93.  State  v.  Shillinger,  6  Md.  449; 
Baker  r.  State,  SO  Wis.  416,  50  N.  W. 
518. 

94.  Ky.— Lightfoot  V.  Com.,  SO  Kv. 
516.  Neb. — Kennison  v.  State,  83  Neb. 
391,  119  X.  W.  768.  N.  D.— State  v. 
Kent,  5  X.  D.  516,  67  X.  W.  1052. 
Tenn.— Ellick    r.   State,   1    Swan   325. 

95.  Ga.—  Wheeler  v.  State,  42  Ga. 
306.  Mo.— State  r.  Gamble.  119  Mo. 
427,  24  S.  W.  1030.  Tex.— Harrison  v. 
State,  3  Tex.  App.  558.  Compare  Lank- 
ster  r.  State,  42  Tex.  Crim.  360,  59  S. 
W.  888. 


also  infra,  I,  H,  5. 

96.  8tat(  en,  115  Mo.  474,  22 
s.  \V.  461 ;  State  v.  Eiggerson,  1 1"  Mr, 
213,  19  S.  W.  62  1;  State  v.  Gabriel,  88 
Mo.    631. 

"Jury  of  County  or  District." 
The  constitutional  guarantee  of  a  trial 
by  an  "impartial  jury  of  the  county 
or  district"  does  not  prevent  removal 
to  a  county  in  a  different  judicial  dis- 
trict. State  v.  McCarty,  52  Ohio  St.  363, 
39  N.  E.  1041.  See  also  State  v.  Miller, 
15  Minn.  344;  State  V.  Gut,  13  Minn. 
341.  Contra,  State  V.  Flynn,  31  Ark.  35. 
See  also  Wells  v.  State,  53  Ark.  211, 
13  S.  W.  737,  where  "district"  is  con- 
strued to  mean  "circuit."  For  other 
case  see  supra,  I,  B,  2. 

Must  be  with  the  consent  of  the 
accused.  State  V.  Kindig,  55  Kan.  113, 
39  Pac.  102S;  State  v.  Knapp,  40  Kan. 
148,  19  Pac.  728. 

Right  May  Be  Waived.— "District" 
refers  to  county  where  the  crime  was 
committed  and  any  and  all  territory 
attached  thereto  for  judicial  purposes. 
Weyrich  V.  People,  89  111.  90  ("dis- 
trict" and  "county"  are  convertible 
therms) ;  State  V.  Crinklaw,  40  Xeb. 
759,  59  X.  W.  370.  See  also  Oborn  v. 
State,  143  Wis.   249,    120    X.   W.   737. 

97.  Amendment  of  the  information 
after  a  change  must  be  filed  in  the 
original  court.  State  V.  Bartlett,  170 
Mo.  658,  71  S.  W.  14S,  59  L.  R.  A. 
756.  Contra.  State  r.  Lvts,  25  Wash. 
347,  65  Pac  530,  which  holds  that  as 
by  statute  the  second  court  has  the 
same  jurisdiction  as  if  the  case  had 
been  originally  commenced  there,  the 
amendment  should  be  filed  in  the  sec- 
ond court. 

98.  Ala.— Brister  v.  State.  26  Ala. 
107  (including  the  order  for  the  re- 
moval); Code  §3616.  Cal.— People  v. 
Bush,    71    Cal.    602,    12    Pac.    781.    Ind. 


Vol.  IV 


996 


CHANGE  OF  VENUE 


must  show  that  defendant  applied  for,  or  assented  to,  the  change  in 
those  states  which  hold  that  change  is  otherwise  unconstitutional  ;aa 
and  that  the  court  before  which  the  indictment  was  found  had  jurisdic- 
tion, and  also  show  the  jurisdiction  of  court  to  which  sent,  and  the  re- 
turn of  the  indictment  in  open  court.1 

The  formula  and  process  by  which  the  grand  jury  is  constituted, 
need  not  appear.2 

Copies  or  Originals.  — In  general  the  original  papers  need  not  be 
sent,  certified  copies  being  sufficient.3  So  where  the  statute  provides 
that  "the  record,"4  or  "the  record  and  proceedings"  shall  be  sent,  a 
certified  copy  of  all  original  papers  and  proceedings  is  sufficient.5  A 
statute  requiring  the  original  papers  to  be  sent,  includes  the  original 
indictment.6  But  not  testimony  taken  before  an  examining  court,7  or 
the  affidavit  in  support  of  the  motion  for  the  change.8 

b.  Authentication. — (I.)  Certificate. —  "Where  the  statute  requires  a 
full  transcript  of  the  record  and  proceedings,  it  is  sufficient  if  the  cer- 
tificate shows  a  substantial  compliance.9  Originals  may  be  transmitted 


Pratt  v.  State,  56  Ind.  179.  Kan.— State 
t;.  Goodwin,  33  Kan.  538,  6  Pac.  899. 
Tenn. — Adams  v.  State,  1  Swan  466. 
Va.— Vance  v.  Com.,  2  Va.  Cas.  162. 

Includes  the  order  of  removal  and 
recognizance  of  the  appellant  and  of 
all  witnesses.  State  v.  Goodwin,  supra. 

Need  not  include  "bill  of  exceptions 
nor  charges  to  the  jury  on  a  former 
trial.  People  v.  Bush,  supra. 

Need  not  emhrace  copy  of  judgment 
of  the  supreme  court  and  orders  there- 
on remanding  cause  for  a  trial  de 
novo,  where  change  is  after  reversal. 
Adams  v.  State,  supra. 

Need  not  include  copy  of  record  of 
examining  court.  Vance  V.  Com.,  supra. 

Second  Indictment. — Like  a  new 
prosecution  so  transcript  need  include 
only  proceedings  had  on  the  second, 
and  proceedings  on  the  first  should  be 
omitted.  State  V.  Anderson,  96  Mo.  241, 
9  S.  W.  636. 

99.  State  v.  Denton,  6  Coldw. 
(Tenn.)    539. 

1.  Ala. — Aaron  v.  State,  39  Ala.  75. 
Ind.— Pulling  v.  State,  16  Ind.  458; 
Doty  v.  State,  7  Blackf.  427.  Miss. 
Williamson  v.  State,  64  Miss.  229,  1 
So.  171;  Jenkins  v.  State,  30  Miss.  408. 
N.  C— State  V.  Lee,  '80  N.  C.  483. 

2.  State  v.  Lamon,  10  N.  C.  175. 

3.  Williamson  v.  State,  64  Miss. 
229,  1  So.  171;  Browning  v.  "State,  30 
Miss.  656;  State  v.  Shepherd,  30  N.  C. 
195. 

4.  Price  v.  State,  8  Gill   (Md.)    295. 


5.  Ala.— Bishop  v.  State,  30  Ala.  34; 
Harrall  v.  State,  26  Ala.  52.  Ark. 
Pleasant  v.  State,  15  Ark.  624,  "copies 
are  sufficient  where  statute  requires 
transcript  of  the  record  and  proceed- 
ings in  the  cause,  including  the  indict- 
ment.' '  Kan. — State  v.  Kindig,  55  Kan. 
113,  39  Pac.  1028  ("record  and  pro- 
ceedings" include  copy  of  the  infor- 
mation); State  v.  Piddle,  20  Kan.  711. 
Mo. — Ruby  v.  State,  7  Mo.  206. 

Compare  Ammons  v.  State,  9  'Tla. 
530,  which  held  that  the  original  indict- 
ment must  be  sent  where  the  statute 
required  copy  of  record  and  proceed- 
ings, "with  all  other  necessary 
papers." 

If  change  is  as  to  one  of  two  defend- 
ants jointly  indicted,  copies  only  must 
be  sent.  John  v.  State,  2  Ala.  290. 

Copy  of  indictment  certified  must 
be  identical  with  original;  if  not,  a 
correct  copv  should  be  obtained.  Smith 
v.  State,  36  111.  290. 

6.  Ind.— Keith  v.  State,  90  Ind.  89; 
App  v.  State,  90  Ind.  73.  la. — Sharp  v. 
State,  2  Iowa  454.  Neb. — Preuit  v. 
People,  5  Xeb.  377. 

Transcript  need  not  contain  copy  of 
indictment  when  original  required  to 
be  sent.  Powers  V.  State,  87  Ind.  144; 
Goode  v.  State,  57  Tex.  Crim.  220,  123 
S.  W.  597. 

7.  Bvrd  v.  State,  26  Tex.  App.  374, 
9  S.  W.  759. 

8.  Bright  v.   State.  90  Ind.  343. 

9.  Ala.— Scott  v.  State,  37  Ala.  117. 
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without  a  certificate  or  authentication  where  the  statute  requires  them 
to  be  sent.10 

(II.)  Seal.— The  authorities  are  in  conflict  as  to  the  necessity  for  the 
clerk's  affixing  the  seal  of  the  court.11 

c.  Filing.  —  Delivery  of  the  transcript  to  the  clerk  of  the  court 
to  which  the  venue  is  changed  constitutes  filing;  hence  his  omission 
to  endorse  the  date  of  filing  which  is  merely  evidence  of  the  filing,  does 
not  prevent  jurisdiction  attaching,12  and  the  omission  may  be  supplied 
by  an  order  nunc  pro  tunc.13 

d.  Defective  Transcript.  —  In  those  courts  which  hold  that  jurisdic- 
tion vests  in  the  court  of  the  county  to  which  the  case  is  sent,  on  the 
entry  in  the  original  court  of  the  order  making  the  change,  the  failure 


Ark.— Taylor  v.  State,  72  Ark.  613,  82 
S.  W.  495.  Fla.— Thompson  V.  State,  52 
Fla.  113,  41  So.  899.  Tex.— Wolff  orth  v. 
State,  31  Tex.  Crim.  387,  20  S.  W. 
741. 

Ward  v.  State,  28  Ala.  53,  held  it 
not  necessary  that  each  paper  should 
be  mentioned  and  verified  by  name  in 
the  certificate. 

Keith  v.  State,  90  Ind.  89,  held  it 
not  necessary  to  certify  that  the  papers 
and  transcript  were  transmitted  to  the 
clerk 's  office  of  the  proper  county. 

State  v.  Eoss,  21  Iowa  467,  held  it 
is  sufficient  if  the  clerk  certifies  that 
he  sends  all  the  original  papers  filed 
and  a  true  transcript  of  all  the  record 
entries  made  in  this  cause. 

10.  Fla.— Thompson  v.  State,  52  Fla. 
113,  41  So.  899.  Ind.— Keith  v.  State, 
90  Ind.  89;  Jones  V.  State,  11  Ind.  357. 
la.— State  v.  McGuire,  87  Iowa  142,  54 
N.  W.  202.  La.— State  v.  Daniel,  49  La. 
Ann.   954,  22   So.  415;   State  V.  Brown, 

35  La.  Ann.  340.  Compare  Adell  v. 
State,  34  Ind.  543;  Sawyer  v.  State,  16 
Ind.  93. 

11.  Not  Required. — Childs  v.  State, 
55  Ala.  25;  Bishop  v.  State,  30  Ala.  34. 

A  seal  is  unnecessary  because  the 
court  will  judicially  recognize  the  pub- 
lic affairs  of  the  state.  Major  v.  State, 
2  Sneed   (Tenn.)   11. 

Required. — Ark. — Hudley     17.      State, 

36  Ark.  237,  holding  defect  not  cured 
by  affixing  after  conviction.  La. — State 
v.  Brown,  35  La.  Ann.  340.  Mo. — State 
v.  Haws,  98  Mo.  188,  11  S.  W.  574,  12 
S.  W.  126,  holding  that  it  may  be  added 
afterward. 

12.  Ark.— Brewer  v.  State,  72  Ark. 
145,  78  S.  W.  773.  Ind.— Powers  v. 
State,  87  Ind.  144.     Tenn.— Logston  v. 


State,  3  Ileisk.  414.  Wis.— See  also 
State  v.  Compton,  77  Wis.  460,  46  N.  W. 
535. 

13.  La. — State  v.  Daniel,  49  La.  Ann. 
954,  22  So.  415,  after  verdict.  Mo. 
Day  v.  State,  13  Mo.  422,  indorsed 
after  continuance  and  plea  and  em- 
paneling and  swearing  of  jury.  Tex. 
Davis  v.  State,  54  Tex.  Crim.  236,  114 
S.  W.  366,  after  reading  of  the  indict- 
ment; Rice  v.  State,  54  Tex.  Crim.  149, 
112  S.  W.  299,  after  reading  of  the  in- 
dictment. 

Time  of  Filing. — It  is  not  error  for 
the  court  to  permit  the  prosecuting 
attorney  to  place  the  transcript  on  file 
after  motion  of  defendant  to  quash 
proceedings  (Adell  v.  State,  34  Ind. 
543),  or  during  the  trial  (Delany  v. 
State,  48  Tex.  Crim.  594,  90  S."  W. 
642).  See  also  state  v.  Underwood,  75 
Mo.  230. 

Certified  copy  of  order  removing  ac- 
tion must  be  entered  in  office  of  clerk 
of  court  to  which  case  is  sent  before 
a  juror  is  sworn  or  the  order  is  of  no 
effect.  Omission  first  discovered  after 
jury  sworn.  Defendant  offered  to  waive 
but  stated  it  had  no  jurisdiction.  Court 
discharged  jury.  Defendant  was  not  in 
jeopardy  and  the  defendant  had  no 
right  to  complain  of  the  court's  action. 
People  v.  Neff,  122  App.  Div.  135,  105 
N.  Y.  Supp.  747,  order  affirmed  in  Peo- 
ple v.  Neff,  191  N.  Y.  210,  83  N.  E. 
970. 

Entering  the  transcript  on  the  min- 
utes of  the  second  court  may  be  dono 
at  any  time  before  trial,  and  the  omis- 
sion of  the  entry  during  the  first  term 
does  not  affect  the  court's  jurisdiction. 
Calhoun  V.  State,  4  Humph.  (Tenn.) 
477. 


Vol.  IV 


998 


CHANGE  OF  VENUE 


to  send  the  transcript,14  or  the  fact  that  the  transcript  which  is  sent 
is  defective,  does  not  render  subsequent  proceedings  in  the  second 
court  void.15 

In  Indiana  it  is  held  that'  jurisdiction  does  not  attach  until  the  tran- 
script has  been  deposited  in  the  court  to  which  the  change  is  made  ;16 
but  technical  defects  or  irregularities  in  the  transcript  are  waived  by- 
failure  to  object  to  the  jurisdiction  of  the  court.17 

Amending.  —  The  court  to  which  the  case  is  transferred  has  power 
to  compel  the  clerk  of  the  original  court  to  supply  deficiencies  in  the 
transcript.18 


During  the  trial.  Adams  v.  State,  1 
Swan   (Tenn.)   466. 

Failure  to  enter  will  not  vitiate  the 
judgment.  Major  v.  State,  2  Sneed 
(Tenn.)  11. 

It  is  not  necessary  to  record  the  in- 
dictment in  the  second  count.  Beau- 
champ   v.   State,   6   Blackf.    (Ind.)    299. 

14.  In  re  Terrill,  144  Fed.  616,  75 
C.  C.  A.  418. 

"It  is  not  the  certified  copy  required 
by  the  statute  which  confers  or  creates 
the  jurisdiction.  The  transcript  is  sim- 
ply the  evidence  of  a  fact  which  al- 
ready exists  independently  of  it. " 
Amnions  v.  State,  9  Fla.  530. 

15.  Cal  —  People  v.  Suesser,  142  Cal. 
354,  75  Pac.  1093,  originals  instead  of 
certified  copies.  111. — Goodhue  v.  Peo- 
ple, 94  111.  37,  original  indictment  not 
sent  as  required  by  statute.  Kan. 
State  V.  Foulk,  59  Kan.  775,  52  Pac. 
864,  defective  certificate.  Mo. — State  V. 
Rodman,  173  Mo.  681,  73  S.  W.  605, 
insufficient  certificate;  State  t*.  Dusen- 
berry,  112  Mo.  277,  20  S.  W.  461.  Wis. 
State  v.  Compton,  77  Wis.  460,  46  N.  W. 
535,  omission  of  minutes  as  to  arraign- 
ment plea,  and  application  for  and 
awarding   of    change. 

The  failure  to  forward  all  the  docu- 
ments will  not  be  so  fatal  as  to  vitiate 
all  proceedings,  particularly  when  the 
failure  is  cured  under  writ  of  certiorari. 
State  v.  McKowen,  126  La.  1075,  53 
So.  353. 

Improper  Seal. — The  fact  that  the 
seal  does  not  conform  in  all  respects 
to  the  design  fixed  by  statute  for 
clerks  of  court,  does  not  destroy  juris- 
diction. State  v.  Daniel,  49  La.  Ann. 
954,  22  So.  415. 

16.  Fawcett    v.    State,    71    Ind.    590. 

17.  Burrell  v.  State,  129  Ind.  290, 
28  N.  E.  699;  Leslie  v.  State,  83  Ind. 
180. 
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It  will  be  presumed,  in  the  absence 
of  a  contrary  showing,  that  the  offi- 
cers did  their  duty  and  that  jurisdic- 
tion was  properly  obtained.  App  v. 
State,  90  Ind.   73. 

18.  Ind. — Bennett  v.  State,  3  Ind. 
167,  omission  of  the  order  for  change 
supplied.  la. — State  V.  Gibson,  29  Iowa 
295,  certificate  amended  by  adding  the 
words  "and  original  papers."  Kan. 
State  V.  Hibbard,  76  Kan.  376,  92  Pac. 
304.  La. — State  v.  Daniel,  49  La.  Ann. 
954,  22  So.  415.  Mo.— State  v.  Eodman, 
173  Mo.  681,  73  S.  W.  605;  State  v. 
Bell,  136  Mo.  120,  37  S.  W.  823.  N.  C. 
State  v.  Swepson,  81  N.  C.  571,  575, 
certiorari;  State  V.  Scott,  19  N.  C.  35, 
before  sentence  pronounced.  Tex. 
Biggerstaff  v.  State  (Tex.  Grim.),  129 
S.  W.  840,  seal  added;  Brown  v.  State, 
6  Tex.  App.  286.  Wis.— Noonan  v. 
State,  55  Wis.  258,  12  N.  W.  379;  State 
v.  Parish,  43  Wis.  395. 

Bramlett  v.  State,  31  Ala.  376,  held 
that  transcript  could  be  amended  to 
show  organization  of  grand  jury.  If 
transcript  does  not  substantially  con- 
form to  requirements  of  statute  de- 
fendant cannot  be  forced  to  trial,  but 
if  not  raised  court  may  supply  evi- 
dence of  regularity  at  any  time  before 
final  judgment  if  before  adjournment  of 
the  term. 

In  Long  v.  State,  72  Ark.  427,  SI  S. 
W.  387,  it  was  held  not  error  to  refuse 
to  issue  a  writ  of  certiorari  to  the 
clerk  of  the  court,  directing  him  to 
complete  the  transcript  of  the  record 
and  proceedings  of  that  court  so  as  to 
show  copies  of  the  motion  to  quash  the 
indictment  and  demurrer  to  the  same. 
Record  shows  indictment  is  sufficient, 
regularly  and  properly  found,  returned 
to  court,  numbered  and  filed. 

State  v.  Decker,  2lf  Mo.  315,  116  S. 
W.  1096,  held  it  not  error  to  refuse  to 
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2.  Arraignment.  —  If  the  prisoner  has  been  arraigned  and  has 
pleaded  to  the  indictment  before  the  change  is  awarded  it  is  not  neces- 
sary that  he  be  again  arraigned  in  the  new  court.18  But  second  arraign- 
ment is  not  ground  for  reversal.20 

3.  Second  Indictment.  —  A  court,  after  granting  a  change  of 
venue,  is  without  jurisdiction  to  entertain  a  second  indictment  for  the 
same  offense  while  the  first  indictment  remains  undisposed  of.21  But  if, 
after  the  change,  a  nol  pros,  has  been  entered  to  the  first  indictment, 
the  second  indictment  may  be  tried  in  the  original  court,22  and  the 


have  the  petition  added  if  the  order 
shows  the  change  was  made  on  a  law- 
ful   ground. 

By  Certiorari. — Harrall  v.  State,  26 
Ala.  52. 

By  Rule  against  the  clerk.  Williams 
v.  State    (Ark.),  86  S.  W.  816. 

On  a  suggestion  of  diminution  of 
the  record,  the  court  may  cause  to  be 
added  anything  which  the  defendant 
desires  to  make  use  of  on  a  plea  in 
abatement  or  in  bar  of  the  action. 
State  v.  Foulk,  59  Kan.  775,  52  Pac. 
864.  See  also  Laper  v.  State,  3  How. 
(Miss.)  429,  where  certiorari  was 
awarded. 

In  Laporte  v.  State,  6  Mo.  208,  it 
was  said  that  the  proper  procedure  is 
to  suggest  diminution  of  the  record 
and  ask  for  writ  of  certiorari  directed 
to  the  clerk  of  the  court  from  which 
the  change  was  taken,  to  send  up  the 
record. 

19.  Md.— Price  v.  State,  8  Gill  295. 
Pa. — Com.  v.  Pistorius,  12  Phila.  550. 
Tex.— Sims  v.  State,  36  Tex.  Crim.  154, 
36  S.  W.  256.  Va  —  Vance  v.  Com.,  2  Va. 
Cas.    162. 

The  court  to  which  the  record  is  sent 
is  to  proceed  in  all  respects  as  the 
court  from  which  it  came  would  have 
proceeded  in  the  trial  in  hearing  and 
determining  the  trial  of  the  cause.  It 
cannot  be  said  nor  has  it  been  con- 
tended that  the  arraignment  is  a  part 
of  the  trial.  Davis  v.  State,  39  Md. 
355. 

20.  State  v.  Good,  132  Mo.  114,  33 
S.  W.  790;  State  v.  Renfrow,  111  Mo. 
589,  20  S.  W.  299;  Myers  r.  State,  37 
Tex.  Crim.  331,  39  S.  W.  938.  See  also 
supra,  I,  D,  1. 

"As  a  general  rule  in  such  cases 
we  consider  it  a  safe  and  judicious  prac- 
tice to  require  the  plea  to  be  entered 
hefore  the  ehang-e  of  venue  is  awarded. 
Second  arraignment  is  although  we  re- 


;r".rd  it  an  unnecessary  precaution,  not 
required  by  any  provision  of  law  or  rule 
of  practice — yet,  it  is  certainly  not  such 
an  irregularity  as  would  authorize  a 
reversal  of  the  judgment."  Gardner 
v.  People,  4  111.  83. 

21.  Ky.— Smith  v.  Com.,  95  Ky.  322 
25  S.  W.  106.  N.  C— State  v.  Swep- 
son,  81  N.  C.  571.  Tenn.— Bowles  v. 
State,  5  Sneed  360. 

Contra.— State  v.  Goddard,  162  Mo. 
198,  62  S.   W.   697,  obiter. 

"The  right  to  try  the  case  in  the 
county  in  which  the  offense  was  com- 
mitted is  lost  by  the  change  of  venue. 
The  grand  jury  of  Dade  County  may 
have  authority  to  prefer  as  many  in- 
dictments as  it  sees  proper  against  the 
accused,  but  the  superior  court  of  that 
county  cannot  legally  place  the  ac- 
cused on  trial  on  any  of  these  indict- 
ments." Johnston  v.  State,  118  Ga. 
310,  45  S.  E.  381,  46  S.  E.  488. 

When  the  court  "granted  the  change 
it  lost  jurisdiction  to  try  Keefe  for  the 
crime  they  charged  against  him  by  the 
information  on  which  it  was  then  pro- 
ceeding and  could  not  either  directly  or 
indirectly  vacate  its  order  making" the 
change  after  the  original  papers  and 
transcript  were  filed  in  the  court  to 
which  changed."  Keefe  v.  District 
Court   (Wyo.),  94  Pac.  459. 

Compare  Cock  v.  State,  8  Tex.  App. 
659,  which  held  that  after  change  on 
application  of  a  co-defendant,  another 
could  be  indicted  and  tried  separately 
in  the  original  county. 

22.  State  v.  Goddard,  162  Mo.  198, 
62  S.  W.  697;  State  v.  Billins,  140  Mo. 
193,  41  S.  W.  778;  State  v.  Patterson, 
73  Mo.  695. 

A  second  indictment  may,  by  statute, 
be  found  against  defendant  in  the  coun- 
ty to  which  the  case  has  been  trans- 
ferred, when  the  first  has  been  quashed, 
and  he  has  waived  his  right  to  object 
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veime    will    be    changed    only    if    a    new    application    is    made.23 
4.     More  Than  One  Change.  —  As  a  general  rule  the  statutes  which 
make  no  provision  in  regard  to  a  second  change  are  construed  as  giv- 
ing the  court  power  to  make  but  one  change.24 

Remand.  — A  case  once  removed  cannot  be  remanded  without  the 
consent  of  the  accused  and  the  state,  and  an  order  of  the  court,25  and 
the  court  cannot  on  its  own  motion  remand.26 

Some  statutes  expressly  forbid  a  second  change  ;27  and  under  such 
statutes  a  second  change  will  not  be  granted  for  the  same,28  or  even  for 
different  causes.29  But  a  second  change  may  be  granted  on  application 
of  the  defendant  if  the  first  was  made  by  the  court  on  its  own  motion, 
and  vice  versa;30  or  if  the  first  application  is  withdrawn  by  leave  of 
court  before  final  action.31  If  a  new  indictment  is  filed  there  is  a  new 


by    obtaining    the    change.      Parker    V. 
Com.,  12  Bush   (Ky.)    191. 

23.  State  v.  Normile,  108  Mo.  121, 
18  S.  W.  975.  See  also  State  v.  Pat- 
terson, 77  Mo.  695. 

24.  Mo. — State  v.  Anderson,  96  Mo. 
241,    9    S.    W.    636,    change    for    judge. 

Neb._Gandy  v.  State,  27  Neb.  707, 
43  N.  W.  747,  44  N.  W.  108.  Ohio.— 
State  v.  McGehan  27  Ohio  St.  280. 
Tex. — Woodring  v.  State,  33  Tex.  Crim. 
26,  24  S.  W.  293;  Webb  V.  State,  9  Tex. 
App.  490;  Kothschild  V.  State,  7  Tex. 
App.  519.  Va. — Vance  v.  Com.,  2  Va. 
Cas.  162. 

Contra,  Mershon  v.  State,  44  Ind  598, 
holding  that  a  change  from  judge  may 
be  had  nfter  change  from  the  county 
has  been  granted  or  refused,  and  vice 
versa. 

"If  a  second  removal  may  be  had 
why  not  a  third,  a  fourth,  and  as  many 
removals  as  there  are  counties  in  the 
state,  until,  ultimately,  the  cause,  if 
tried  at  all  is  to  be  tried  at  some 
place  the  most  remote  and  inconveni- 
ent to  all  who  are  witnesses  or  other- 
wise connected  with  it  and  after  a 
period  of  time  in  which  the  material 
testimony  in  the  cause  had  been  lost?" 
Price  v.  State  8  Gill  (Md.)  295. 

25.  Paris  V.  State,  36  Ala.  232;  State 
V.  Jennings,  134  Mo.  277,  35  S.  W.  614. 
Compare,  Ex  parte  Dennis,  48  Ala.  304, 
(holding  that  agreement  of  counsel  not 
enough  since  statute  allows  but  one 
removal) ;  State  v.  Ledford,  133  N.  C. 
714,  45  S.  E.  944  (original  court  may 
try  if  defendant  fail  to  object  to  an 
irregular  remand). 

In  State  v.  Ledford,  133  N.  C.  714, 
45   S.  E.   944,  is  was  held  that  if   the 


case  is  irregularly  remanded  the  or- 
iginal court  may  try,  if  defendant  fails 
to  object  by  plea  in  abatement. 

26.  People  v.  Zane,  105  111.  662;  State 
V.  Swepson,  81  N.  C.  571. 

27.  Aikin  v.  State,  35  Ala.  399;  State 
V.  Wofford,  119  Mo.  375,  24  S.  W.  764. 
Compare  State  v.  Underwood,  57  Mo. 
40;  State  v.  Gates,  20  Mo.  400  (where 
a  second  change  was  allowed  because 
the  judge  had  been  of  counsel  and  a 
statute  forbade  his  sitting  on  the  trial 
of   any   such   cause). 

In  State  v.  Minski,  7  Iowa  336,  it 
was  held  that  a  section  of  the  code  for- 
bidding more  than  one  change  for  the 
causes  existing  when  the  Erst  was  tak- 
en, does  not  apply  to  justices  of  the 
peace. 

28.  Baker  v.  State,  88  Wis.  140,  59 
N.  W.  570.  See,  however,  State  v. 
Williams,  127  Wis.  236,  106  N.  W. 
286. 

Calling  in  another  judge  to  take  the 
place  of  the  presiding  judge  is  a  change 
of  venue  within  the  meaning  of  a  stat- 
ute forbidding  more  than  one  change 
of  venue  in  any  cause.  Perrin  V.  State, 
81  Wis.  135,  50  N.  W.  516. 

29.  State  v.  Callaway,  154  Mo.  91, 
55  S.  W.  444;  Martin  v.  State,  35  Wis. 
294. 

30.  Thurmond  v.  State,  27  Tex.  App. 
347,  11  S.  W.  451;  Webb  v.  State,  9 
Tex.  App.  490. 

31.  Duggins  V.  State,  66  Ind.  350; 
White  v.  Com.,  120  Ky.  178,  85  S.  W. 
753;  Jett  v.  Com.,  27  Ky.  L.  Rep.  603, 
85  S.  W.  1179  (may  be  removed  after 
mistrial). 

Overruling  the  motion  is  net  final, 
and   is    subject    to    the    control    of   the 
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case  from  the  standpoint  of  defense,  and  the  application  may  be  re- 
newed.32 

5.  Exceptions  and  Waiver.  —  The  action  of  the  original  court  in 
granting  the  change  cannot  be  attacked  in  the  court  to  which  the  case 
is  sent,  but  exceptions  must  be  taken  in  the  original  court,33  unless  tl 
change  is  wholly  void.34  And  where  the  second  court  has  acquired  juris- 
diction all  objections  to  irregularities  and  formal  defects  are  waived  by 
going  to  trial.  So  as  to  defects  in  the  transcript,30  or  transfer  to  the 
wrong  county.36 


court  at  a  subsequent  term,  and  if 
events  happening  since  the  hearing  of 
the  motion  are  sufficient  to  show  that 
a  change  should  be  granted,  he  may 
in  his  discretion  set  aside  the  order 
overruling  the  motion  and  sustain  the 
application,  although  §1118,  Ky.  St., 
provides  that  not  more  than  one  change 
of  venue  or  application  shall  be  al- 
lowed. Fletcher  V.  Com.,  29  Ky.  L. 
Rep.  955,  96  S.  W.  855.  See  also  Duck- 
worth v.  State,  86  Ark.  357,  111  S.  "W. 
268,  holding  that  the  court  in  its  dis- 
cretion may  allow  a  second  petition 
to  be  filed  after  a  denial  of  the  first, 
but   it   is   not   error  to   refuse. 

32.  "It  is  to  all  intents  and  pur- 
poses a  new  case  for  the  purpose  of  al- 
lowing the  defendant  his  right  to  plead 
and  to  take  any  other  step  necessary 
to  his  defense."  State  v.  Billings,  140 
Mo.  193,  41  S.  W.  778. 

33.  Ala. —  State  v.  McLendon,  1 
Stew.  195,  holding  that  if  on  his  re- 
quest, and  without  cause,  accused  can- 
not object.  Cal. — Ex  parte  Lou  Ah  Sun, 
7  Pac.  305  (granted  without  required 
affidavit);  People  v.  Sexton,  24  Cal.  78 
(defect  in  affidavit  waived  by  apply- 
ing). 111.— Gitchell  v.  People,  146  111. 
175,  33  N.  E.  757,  37  Am.  St.  Eep.  147. 
Mo.— State  V.  Long,  209  Mo.  366,  1(18 
S.  W.  35;  State  v.  Taylor,  132  Mo.  282, 
33  S.  W.  1145  (no  affidavit);  State  v. 
Anderson,  96  Mo.  241,  9  S.  W.  636  (de- 
fective affidavits);  State  r.  Knight,  61 
Mo.  373  (defective  affidavits).  Mont. 
In  re  Grave,  36  Mont.  394,  93  Pac.  266. 
Tex.— Gibson  v.  State,  53  Tex.  Crim. 
349,  110  S.  W.  41  (plea  to  jurisdiction 
of  second  court  not  available);  Ex  parte 
Cox,  12  Tex.  App.  665  (no  arraignment 
or  plea) ;  Krebs  r.  State.  8  Tex.  App. 
1;    Preston   v.   State,   4   Tex.   App>    186 


(to   improper   count v).     Va. — Vance   v. 
Com.,  2  Va.  Cas.  162. 

34.  State  v.  Potter,  16  Kan.  80,  obi- 
ter. 

Discontinuance  of  the  prosecution  is 
worked  where  the  ease  is  taken  from 
and  kept  off  the  docket  of  the  original 
court  on  a  void  order  of  change.  Ex 
parte  Rivers,  40  Ala.  712. 

Void  indictment  may  be  quashed  on 
a  motion  made  in  the  second  court. 
Hardy  v.  State   (Miss.),  51  So.  460. 

35.  Ala. — State  v.  Matthews,  9  Port. 
370,  objection  that  transcript  is  not 
genuine.  Ark. — Bittick  v.  State,  67  Ark. 
131,  53  S.  W.  571  (omission  of  clerk's 
signature);  Martin  v.  State,  46  Ark. 
38,  affidavits  not  included  in  trans- 
script).  Cal. — People  v.  Suesser,  142 
Cal.  354,  75  Pac.  1093,  originals  sent 
instead  of  copies.  Fla. — Ammons  v. 
State,  9  Fla.  530.  111.— Tucker  v.  Peo- 
ple, 122  111.  583,  13  N.  E.  809  (informal 
certificate);  Goodhue  v.  People,  94  111. 
37  (failure  to  send  original  indict- 
ment). Mo. — State  V.  Dusenberry,  112 
Mo.  277,  20  S.  W.  461  (no  seal  attached 
to  certificate);  State  v.  Keele,  105  Mo. 
38,  16  S.  W.  509;  State  v.  Knight,  61 
Mo.  373  (petition  and  affidavits  omit- 
ted from  transcript) ;  Laporte  V.  State, 
6  Mo.  208.  N.  C— State  v.  Johnson,  6 
N.  C.  201,  original  record  sent  instead 
of  copy.  Tenn. — Major  v.  State,  2 
Sneed   11,   omission   of   seal. 

36.  Ky.— Youtz  v.  Com.,  23  Ky.  L. 
Rep.  1868,  66  S.  W.  383  (change  to 
county  other  than  adjoining  as  required 
by  statute) ;  Lightfoot  v.  Com.,  4  Ky. 
L.  Rep.  463.  Mo.— State  r.  Hoffman, 
75  Mo.  App.  380.  N.  D  —  State  v.  Pan- 
coast,  5  N.  D.  516,  67  N.  W.  1052. 

See  also  I,  G,  5. 
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